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ALBANIA / ALBANIE

A. LEGAL BASIS FOR THE CANCELLATION OF ELECTORAL RESULTS

1. Are there constitutional or legislative provisions which stipulate the terms under
which electoral results have to be or may be cancelled?

The Electoral Code of the Republic of Albania, approved by Law no. 9087, dated 19 June 2003,
of the Assembly of Albania, regulates the relations regarding the rules for voting of general
elections for the deputies of the Assembly, the election of organs of local government and in a
referendum, the organization and functioning of the election commissions, the preparation and
revision of voter lists, the determination of electoral zones, the registration of electoral subjects
and their financing; the coverage of electoral campaigns by the media; the organization and
validity of referenda; procedures of voting and of issuing election results; the criminal and
administrative violations of the provisions of this Code. Article 117 of this Code provides the
cases when the elections can be declared invalid and cancelled.

2. Is the cancellation only a possible consequence of an established violation of law
(i.e. the competent authority can act in its discretion) or are there cases when the
cancellation is compulsory? If it is compulsory, which are these cases?

According to article 117 of the Electoral Code, The Central Election Commission (CEC), upon
its own initiative or on the request of electoral subjects, declares the elections invalid if:
a) There have been violations of the law;
a/1) It finds that the number of voters who have voted with a falsified birth certificate with
a photograph is higher than the difference between the two candidates ranked
highest on the basis of the results declared by the ZEC or the LGEC;
b) There have been natural disasters of such proportions that the participation of the
voters in the voting have been hindered; or
¢) The voting has not begun or has been suspended for more than six hours;
And for any of these causes the electoral process has been affected to such a degree that it
may have impacted the allocation of the mandates in the election units or on a national level or
the acceptance or refusal of a referendum.

In the cases foreseen in point b) and c¢) the cancellation is obligatory. In the case of point a) the
CEC cancels the elections if the violations of the law have determined the candidate victory,
have influenced the allocation of mandates in the election units or on a national level, or the
acceptance or rejection of a referendum

The decision to declare the elections invalid is taken from the CEC, upon its own initiative or on
the request of electoral subjects. According to Article 117 of the Electoral Code, the CEC orders
the rerun of elections only when: first, the elections have been declared invalid at least in one
electoral unit and second, it has to value the possible impact of the allocation of mandates.

3. What kind of contravention of the law can serve as a basis for cancellation
a) Established non-compliance with eligibility criteria (including, if
applicable, the insufficient number of signatures?
b) Contravention of the electoral laws and regulations (with special attention
to the campaign rules and the rules of voting procedures)?
c) Contravention of the other laws, such as established violation of the

criminal or the civil code in relation to election related activities?
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The violations of the law that could be a reason for the invalidation of the elections should be
in such a degree that it may have influenced the candidate victory or the allocation of
mandates in the election units, and this is valued from the CEC or the Electoral Chamber.

Regarding the eligible criteria, the legal regulation is that the CEC verifies preliminarily the
legal criteria of the candidate. Article 78 of the Electoral Code foresees that the
documentation for the nomination of candidates for deputy, for mayor of a municipality or
commune, or for the council of a municipality or commune is to be submitted respectively to
the ZEC or the LGEC, more appropriate as, no later than 32 days before the date of the
elections. The respective commissions verify the accuracy of the documentation submitted
no later than 30 days before the date of the elections.

If the commissions notice discrepancies or irregularities in the nomination documentation
before the end of the time limit for certifying it the commission gives the candidate the
opportunity to correct the discrepancies or irregularities, setting a time limit for the resubmission
of the documentation.

For candidates for deputy, the nomination documents are to be accompanied by a list with the
signatures of 300 voters who reside in that zone, the names of whom are on the preliminary
voter lists of that electoral zone. (Article 80) The candidates of political parties are exempt from
the obligation if a member of the respective party holds at least one seat in the Assembly. For
the purposes of this Code, the political party presents a statement in writing signed by the
elected person, stating that he is a member of the political party. Independent candidates are
exempt from the obligation if they hold seats in the Assembly.

The members of the election commissions and employees of the public administration in the
service of these commissions have criminal and administrative liability according to the
legislation in force for violations of the provisions of this Code.

Such violations can lead to the invalidation of the elections and they can be:
- The member of the commission has accepted that a person can sign for the members
of his family, or on behalf of other persons (non members of his family),
- A person has voted more than once,
- There is no signature of the voters and the voting is not documented
- during the process of publishing the result, the voting documentation, as the stamp,
ballot papers and recording has been sent open to the Zonal Election Commission,
- In the ballot boxes there are no tables of results,
- The recordings that declares open and close the process of voting are not found
- The absence of the original stamps
- Discrepancy of the numerals in the tables etc.

Article 179 of the Electoral Code provides for the violation of any one of the general principles
specified in the Code, in cases when these violations have not affected the election result, is an
administrative offence and is punishable with a fine.

The amount of the fine is determined on basis of the following circumstances:
a) The risk posed by the violation to the organization and administration of future
elections;
b) The fact whether the perpetrator of the offence has benefited from the violation
materially or through the violation has affected the taking of a seat from a candidate,
political party or coalition;
c¢) The duration and the range of actions that led to the commitment of the offence;
¢) The fact whether there have been efforts to hide the violation and the extent of
these efforts;
d) The attitude of the perpetrator of the offence following its detection;
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dh) the fact whether officials have taken part in the commitment of the offence or
whether public resources have been used for it;

e) The fact whether the violation is a repetition;

€) The fact whether it is has been committed in co-operation with others;

f) The potential risk to free, fair, democratic, and transparent elections.

The violations that have had an impact on the election results are a criminal offence and are
punishable with imprisonment of six months to two years (Article 179/4). In this case, the CEC
makes an indictment near the body in charge with the public prosecution. The criminal acts
affecting free elections and democratic system of elections are foreseen in the Criminal Code
(Articles 325-332). The criminal act of drafting false documents committed by the persons in
charge of drafting, assessing, providing the results of the elections, is sentenced to a fine of up
to five years of imprisonment (Article 326). According as this violation has affected the result of
elections is to be assessed by the Central Election Commission or the Election Chamber.

4. Can only the candidates’ activities (contraventions to the law) lead to cancellation
or can the activities of others be taken into account (e.g. contravention to
campaign rules by media or other in favour of, but without the knowledge of a
candidate)?

Yes, the candidates’ activities or the activities of others can lead to cancellation of the elections.

5. Does the cancellation affect only the result of the candidate who is involved or
concerned by the contravention to the law of the entire result of the elections?

The cancellation affects only the result of the candidate and this affects indirectly the final result
of the whole election process

6. If the results of an election are cancelled, is the candidate concerned excluded
from standing for the repeated elections or not?

The Electoral Code does not foresee such a case, however the candidate exclusion in the
repeated elections has never happened in practice.

B. PROCEDURE FOR THE CANCELLATION OF ELECTORAL RESULTS
1. Which authority is competent to certify the electoral results?

According to point 10 of Article 36 of the Electoral Code, CEC declares the results of the
elections in the zone, as well as the winning candidate in the zone. According to Article 29 of
the Electoral Code, the competent authority that declares the final results of elections is the
Central Electoral Commission. The CEC declares through a decision the final results of
elections on the national level, based on the results declared by the ZEC, or as appropriate the
LGEC, and after the court examination of appeals has been completed and also announces the
winning candidates for deputy from the multi-name lists.

2. If the competent authority to certify electoral results is not a judicial body, is a
court involved in the certifying procedure?

The Court is not involved is the process of the certification. After the examination of appeals
and the court decision, the competent body that announces the result in every zone is the Zonal
Election Commission, whereas the final result is announced by the Central Election
Commission.
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3. Is there a specific body in charge of the control of finance in the electoral field?

According to Article 143 of the Electoral Code, the CEC administers the funds designated for
the conduct of elections according to the rules contemplated in this Code. The funds
designated by the state budget for the election campaign of the electoral subjects consist of
funds for campaign financing, as well as a supplementary sum for the campaign finance funds
that is used by the CEC to provide compensatory amounts. The funds for campaign financing
shall not be less than the total amount allocated to political parties in the preceding elections.

Besides State Budget funds, the electoral subjects may benefit in their election campaign from
donations by private local natural or legal persons. No natural or legal person shall give
donations of more than 1,000,000 ALL or an equal amount in goods or services to the same
electoral subject. Electoral subjects are to register and declare all donations received in the
period, no latter than 45 days after the day of the Election, from the date of the President’s
decree setting the election date until the date of the elections. Political parties shall not spend
for their election campaign, including that of their candidates, more than ten times the largest
amount received by a party according to point 1 of article 145 of this Code.

1. The fund designated by the state budget is to be allocated to electoral subjects by a

CEC decision according to the following rules: (Article 145/1)
a) 10 percent of the amount is to be distributed among all the political parties
registered as electoral subjects. This amount is given to these political parties by the
CEC no later than 5 days after the registration of their candidates with the ZEC and
LGEC. The parties that register, individually or in coalition, fewer than 30 candidates
for single member zones or less than 30 percent of the total number of mayors of
local government units on a national scale do not benefit from funds allocated
according to this letter;
b) 40 percent of the amount is to be allocated among the political parties represented
in the Assembly and independent Members of Parliament who run for re-election.
This amount is to be given to these political parties by the CEC no later than 5 days
after the registration of their candidates with the ZEC and LGEC. For local elections,
this amount is divided among the parties that are represented in the councils of
municipalities or communes. The amounts, according to this letter, are allocated
according to the formula provided in Annex 1 of this Code;
c¢) 50 percent of the total amount is allocated among the parties, that in the preceding
elections for the Assembly, or as the case may be for the local government elections,
received not less than 2.5 % of the votes, in proportion to the number of votes
received on a national scale, according to the formula provided in Annex 1 of this
Code. This amount is allocated to these political parties by the CEC not later than 10
days after issuance of the President’s decree setting the election date.

2. The amounts distributed according to letter (c) of point 1 of this article are recalculated
and reallocated according to the formula provided in Annex 1, according to the following
procedure:
a) within 30 days after the proclamation of the final results, the CEC recalculates the
designated amounts and determines the amounts that political parties will benefit as
compensation or have to return due to the recalculation;
b) the compensatory amounts are given to the political parties entitled to this
compensation by the CEC;
c) the CEC requests that the political parties that are required to return amounts are
to return the amounts within 30 days of the notification of the decision. Otherwise, the
CEC requests the Minister of Finances to order the Treasury Office to deduct the
amount from the other budgetary funds that these parties receive and transfer these
funds to the CEC budget. The Treasury Office, along with the obligation, retains a
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penalty of 1% monthly of the amount to be paid for every month of delay.

3. Those political parties that, until 1 March 2005, do not return to the State Budget the
amounts they owe as a result of the election campaign financing in the previous elections, shall
not receive funds from the state budget for the 2005 elections, pursuant to point 1 of this article.
If the amount these parties are obliged to return is smaller than the one they benefit, the CEC
distributes to the respective political parties, according to point 1 of this article, only the
difference between them.

4. What is (are) the competent body (ies) for deciding on complaints against the
certification of election results?

The competent body entitled to decide on complains against Zonal Election Commission and
Voting Centre Zonal Commission decisions is the Central Election Commission, whereas the
competent body entitled to decide on complains against Central Election Commission decisions
is the Electoral Chamber near the Court of Appeal of Tirana (judicial body).

5. Who may appeal the decision on certifying electoral results?

According to Article 146, any electoral subject has the right to appeal to the CEC against ZEC
or LGEC decisions that damage their legal interests, within three days after the date on which
the decision has been declared. For the purpose of the Electoral Code, “Electoral subjects” are
political parties, coalitions registered with the CEC, their candidates as well as independent
candidates registered with a ZEC or LGEC. The right to appeal according to this article is also
granted to those individuals or political parties whose requests for registering as an electoral
subject have been refused and to those to subjects, referred to in points 2 and 3 of article 18 of
this Code, appealing against the refusal of requests for accreditation as observers, when the
accreditation of the observers is delegated to the ZECs or LGECs.

According to article 162 of the Electoral Code, The electoral subjects are entitled to submit
appeals against CEC decisions to the Electoral Chamber of the Court of Appeals of Tirana
when these decisions affect their legal interests. Individuals or political parties whose request to
be registered as an electoral subject have been rejected also have the right to appeal according
to this article.

6. What is the time-limit for appealing the decision on certifying electoral results?

Any electoral subject has the right to appeal to the CEC against ZEC or LGEC decisions that
damage their legal interests, within three days after the date on which the decision has been
declared (Article 146).

At the conclusion of the review of the request for appeal, the CEC decides, as the case may
require, to: (Article 161/2)
a) Dismiss the review;
b) Uphold the ZEC or LGEC decision;
¢) Amend the ZEC or LGEC decision;
¢) Declare the elections invalid in one or several voting centres of the election unit or in
the entire election unit.

No later than 10 days from the date the respective appeal is recorded, the CEC makes a final
decision concerning the appeal against a ZEC or LGEC decision on the proclamation of results.

Appeals according to Article 162 of the Electoral Code are to be submitted to the Court of
Appeals of Tirana, which passes them to the Electoral Chamber. An appeal against CEC
decisions made during the period that starts 48 hours after the issuance of the decree for partial
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or general elections until the termination of administrative review of election complaints or
expiry of time limits for election complaints is to be made within 5 days after their proclamation.

Depending on the cases to be examined, the Electoral Chamber decides: (Article 174) a) to
dismiss the case; b) to judge the merits of the case; or c) to compel the CEC to make a
decision.
- The Electoral Chamber decides to dismiss the case when it finds that the appeal has
been submitted beyond the time limits stipulated in this Code, or that the court lacks the
competence to hear it. When the Electoral Chamber finds that it lacks competence, it
forwards the case to the competent body.
- In judging the merits of a case, the Electoral Chamber decides on the full or partial
acceptance of the appeal, or on its full or partial rejection, as well as the proclamation of
the voting results for the multi-name lists for the Assembly in compliance with point 3 of
article 161/3 of this Code.
- The Electoral Chamber imposes an obligation on the CEC to make a decision in
compliance with point 2 of article 162 of this Code. In this case, the Electoral Chamber
sets a fixed time limit of no longer than 10 days for making a decision.

The decision of the Electoral Chamber is final. No appeal may be made against it.

7. Is there a time-limit set up for the judiciary (the appeal body) to make a decision
on the appeal on the decision on certifying electoral results?

No appeal may be made against the decision of the CEC to certify the final decision of the
election.

The Electoral Chamber decides to dismiss the case when it finds that the appeal has been
submitted beyond the time limits stipulated in this Code, or that the court lacks the
competence to hear it. When the Electoral Chamber finds that it lacks competence, it
forwards the case to the competent body.

8. Does the judicial body (the appeal body) deciding the cancellation of election
results have the authority to collect evidence or should it be presented by the
parties?

The parties at the judicial examination proceedings concerning the court complaint have all the
procedural rights contemplated in the Code of Civil Procedure, except when this Code provides
otherwise.

The evidence administered by the CEC during its administrative review are to be brought by the
CEC to the hearing regardless of the requests of the parties for this evidence.

The absence of one party during the proceedings does not constitute an impediment for the
continuation of the adjudication by the Electoral Chamber, unless the Chamber decides
otherwise (Article 172).

9. If the violation of the law is limited to few polling stations, do the results of the
whole constituency have to be cancelled or only those of the concerned polling
stations?

According to Article 161/2 of the Electoral Code, at the conclusion of the review of the request
for appeal, the CEC decides to declare the elections invalid in one or several voting centres of
the election unit or in the entire election unit. In the case when the decision of the CEC is
appealed in the Electoral Chamber, he can decide the elections invalid in one or several voting
centres of the election unit or in the entire election unit.
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10. May any authority (i.e. election management bodies or judicial appeal bodies)
cancel the results of an election after the elected candidate is fully installed? If
yes, what is the consequence of this decision regarding the mandate of the
elected candidate?

Article 71 of the Constitution said that: “The mandate of the deputy begins on the day he is
declared elected by the respective electoral commission. The mandate of the deputy ends or is
invalid, as the case may be: a. when he does not take the oath etc. According to the Assembly
rules (article 3), the Assembly, on the first meeting, elects a Temporary Commission to Verify
the Deputies’ Mandates. The Commission verifies the elections’ documentation and within 2
days makes a report before the Assembly for the validity of the mandated. In case the
Commission finds irregularities, he proposes the Assembly for the delegation of the case to the
Constitutional Court. The request to the Constitutional Court should be signed by not less than
one fifth of the deputies of the Assembly within 3 days from the reading of the report. If at the
end of this time the request is not signed and sent to the Constitutional Court, the deputy is
invited to make the oath. The Constitutional Court, based on Article 131 of the Constitution
decides on: e. Issues related to the eligibility and incompatibilities in exercising the functions of
the deputies, as well as the verification of their elections.

Neither authority nor judicial body can cancel the election results after the elected candidate
has takes his office.

C. CASE-LAW
1. Is there any case-law concerning the cancellation of electoral results?

The abrogated Electoral Code, provided that the CEC decisions relating results of elections
of deputies or referendums, as well as their invalidity should be appealed at the
Constitutional Court within three days from their proclamation. The Constitutional Court
revised the complaints and decided within 10 days (Article 141). The CEC decisions relating
to local government elections results and their invalidity were appealed at the High Court
within three days from their proclamation. The High Court revised this complaints and
decided within 10 days.

After the entrance into force of the new Electoral Code, the judicial body that revises the
complaints regarding the elections and the result in every unit, is not any more the
Constitutional Court, but the Electoral Chamber of the High Court. According to Article 174/5 of
this Code, the decision of the Electoral Chamber is final and no appeal may be made against it.
Regarding the invalidation of the elections there is a large case law in the provisions of the
abrogated and the new Electoral Code. In various occasion, the Constitutional Court has
decided to invalidate the CEC decision which declared the invalidation of the result and ordered
the rerun the elections in one unit or in the whole election zone. As well, the Electoral Chamber,
when finds violations of the law that could affect the final result of the elections, can abrogate
the CEC decision and even though, the Code provide that CEC is the only body that decides to
rerun the elections, the Electoral Chamber has made itself the assessment and has ordered to
rerun the elections where it was necessary.

2. If so, are there any cases which resulted in cancellation? If yes, what were the
reasons for cancellation?

According to the abrogated Electoral Code, the Constitutional Court was entitled to revise the
complaints of CEC regarding the final general parlamentarian elections result. On this ground,
the Constitutional Court has examined in this period, a great number of requests of the electoral
subjects, and according to the case has decided even the invalidation of the CEC decision and
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has declared the elections invalidation. Because of the nature of this judgement, so to revise
the facts upon the appellant based his request, the Constitutional Court has played the role of a
court of first instance. During the elections of 2002, the Court, when has valued it necessary, in
four cases has ordered to open the ballot boxes where was pretended that the result was
invalid.

The Constitutional Court from the integrity of the proofs collected, has found that the electoral
process in some unit was irregulas and had affected the result. Some of the reasons why the
process was invalidated had been:

- the elections had not started for more than 6 hours;

- one person had signed on behalf of other persons;

- there is no signature of the voters and there is no documentation of the process;

- during the process of publishing the result, the voting documentation, as the stamp,

ballot papers and recording has been sent open to the Zonal Election Commission.

For this reason, the Court has declared the invalidation of the elections in some units and has
ordered their rerun (Decision No.74 d.2001 of the Constitutional Court).

The Court has decided to invalidate the CEC decision which declared the invalidation of the
result and orderd the rerun the elections in one unit or in the whole election zone. (Decision
No.78 d.2001 of the Constitutional Court), after finding that:

- In the ballot boxes there are no tables of results,

- The recordings that declares open and close the process of voting are not found

- The absence of the original stamps

- Discrepancy of the numerals in the tables etc.

The Constitutional Court, in its decision No.80/2001, has decided to order the rerun of the
second round of elections, because the tables in a unit had discrepancy. The Court asked the
subjects to present other documents, as the arguments where the ZEC was based, where not
considered convincing. None of the tables were presented, so the Court decided to open the
ballot box of the electoral unit to order the renumeration of ballots.

The Constitutional Court, in its decision No.111/2001, has abrogated the CEC decision and has
ordered the rerun of the elections, because the CEC, has not invalidated the elections in four
electoral units where had been violatations of the law that had affected the final elections
decision.

The Constitutional Court, in its decision No.169/26.7.2002, has abrogated the CEC decision
and has ordered the rerun of the elections, because has noticed this violations of the law:
- violations which consist in voting of one person on behalf of his family;

In this case the Constitutional Court administred as evidences the voters lists used during the
process, which had a great value for the case. This Court noticed that in most of the cases and
in a visible way there were similar signature for voters of one family. This was a persuasive fact
that one person had voted for his entire family. This fact violate the principle of free elections,
provided by article 45/4 of the Constitution. The Constitutional and Articles 6 and 98/1 of the
Electoral Code, have a strict point of view regarding this political right. Every deviation from this
principles has great concequences for the electoral process.



-11- CDL-UD(2008)004bil

ARMENIA / ARMENIE

A. LEGAL BASIS FOR THE CANCELLATION OF ELECTORAL RESULTS

1. Are there constitutional or legislative provisions which stipulate the terms under
which electoral results have to be or may be cancelled?

In case of cancellation of electoral results by the bodies, which are entitiled for certification of
electoral results, the decision on cancellation of election results is adopted by the below-
mentioned bodies within the following time-frames. The Central Electoral Commission
(hearinafter: the RA President CEC), which is entitled for the summaraization and certification
of results of elections of the RA President and elections of the National Assembly by
proportional system, in cases established by law, adopts a decision on cancellation of electoral
results no later than seven days after the voting day (Article 63(2) of the RA Electoral Code).
The Territorial Electoral Commission (hearinafter: TEC), which is entitled for the
summaraization and certification of results of elections of the National Assembly by majoritarian
system, as well as elections of local self-government bodies, in cases established by law,
adopts a decision on cancellation of electoral results no later than five days after the voting day
(Article 63(1) of the RA Electoral Code).

Special time-frames for appealing to the competent bodies on the disputes on electoral results
are stipulated by the RA Electoral Code (hearinafter: EC), as well as by the RA Law on
Constitutional Court (hearinafter: CC Law) and RA Administrative Procedural Code (hearinafter:
APC).

According to Articles 83(2), 115(8), 116(8) of the EC, Article 74(3) of the CC Law, in cases of
disputes related to the results of elections of the RA President and members of Parliament it is
allowed to appeal to the Constitutional Court within seven days after the announcement of
elections’ official results (the maximum time-frame for such announcement is the seventh day
after the voting day — in case of the RA President’s elections and elections of the National
Assembly by proportional system, and the fifth day after the voting day- in case of elections of
the National Assembly by majoritarian system and elections of local self-government bodies).

The decision of the TEC on the results of the elections of local self-government bodies may be
appealed to the administrative court within three days after the moment, when the paintiff has
been aware of or should be aware of violation of his\her electoral right (Article 133 of the EC
and Article 146 of the APC).

The RA legislation stipulates also special time-frames for examination of disputes on electoral
results by the competent bodies.

According to Article 51 of the RA Constitution, as well as to Article 74(16) of the CC Law, in
cases of disputes related to the results of the Presidential elections the Constitutional Court
shall make a decision within ten days after the day of registration of the appeal. According to
paragraphs 17 and 18 of the same Article of the CC Law, in cases of disputes related to the
results of the Parliamentary elections by proportional system the Constitutional Court shall
make a decision within fifteen days after the day of registration of the appeal, and in cases of
disputes related to the results of the Parliamentary elections by majoritarian system - within
one mounth after the day of registration of the appeal: the last-mentioned time-frame can be
prolonged not longer then 50 days with the decision of the Constitutional Court depending
on its caseload.
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According to Article 146(4) of the APC, the applications challenging the results of elections of
local self-government bodies must be examined not later, than within 7 days after the day of the
registration of the application.

Taking into account the time-frames established by law for official announcment of final
electoral results by the competent electoral commissions, for challenging the electoral results
before the competent judicial bodies, for examinantion of electoral disputes in these judicial
bodies, it may be mentioned that the electoral results may be cancelled within the following
maximum terms:
- the Presidential electoral results — no later, than 24 days after the voting day,
results of elections of the National Assembly by proportional system - no later, than
29 days after the voting day (if the examination of the electoral dispute is not
suspended at the Constitutional Court);
- results of elections of the National Assembly by majoritarian system - no later, than
43 days after the voting day (or 93 days, in case, when the general time-frame is
prolonged) (if the examination of the electoral dispute is not suspended at the
Constitutional Court);
- results of elections of local self-government bodies - no later, than 15 days after the
voting day (if the examination of the electoral dispute is not suspended at the
administrative court).

2. Is the cancellation only possible consequence of an established violation of law
or are there cases when the cancellation is compulsory?

Article 86 of the RA EC constitutes the bases, on which the CEC cancels the Presidential
elections. According to that Article Presidential elections shall be cancelled at any stage, if:

1) the amount of inaccuracies is higher than or equal to the difference between the
number of ballots cast for the two candidates who received the most votes or, in the
case if one candidate was running, the difference between the number of ballots
cast for and against that candidate, which significantly affects the results of the
election, i.e.it is impossible to reestablish the real results of the election and
determine which candidate is elected;

2) violations of the EC, which may have influenced the election results, have taken
place in the process of preparation and conduct of elections.

The TEC on the same bases shall cancel National Assembly elections by majoritarian system
and Community leader’s elections (Article 116, Article 133 of the RA EC).

According to Article 115 of the EC the CEC shall cancel National Assembly elections by
proportional system, if violations of the EC have occurred during the preparation and conduct of
elections, which may have influenced the outcome of the election.

As to Article 134 of the EC Community council elections shall be canceled, if:

1) the amount of inaccuracies precludes the possibility of determining the elected
candidates to fill at least half of the council as established by paragraph 2 of Article
120 of the EC, i.e. the difference between the number of ballots cast for the elected
candidate and the not-elected candidate is smaller than or equal to the difference
between the amount of inaccuracies and the ratio of the number of council member
candidates;

2) if violations of the EC have occurred in the process of preparation and conduct of
the elections that may have affected the outcome of elections.

According to Article 74(15) of the CC Law, if in the process of the case review, after exhausting
all the means prescribed by the Law for acquiring evidences, the Constitutional Court,
nevertheless, could not find out the real results of the elections, it may decide to cancel the
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results of the elections if the proved electoral violations make obvious for the Court that they
had organized nature, took place repeatedly, continually and on massive scale, and if the
combined analyses proves such a systematic interrelation of those violations that the principles
of electoral rights prescribed in Article 4 of the Constitution were infringed.

The same contents provision is provide for in Article 149(5) of the RA A PC.

In sum, it is worth mentioning that the fact of exceeding the amount of inaccuracies the
difference between the numbers of ballots cast for the two candidates for whom the highest
number of ballots were cast, automatically leads to cancellation of elections (except the results
of the National Assembly elections by proportional system). According to Article 115(7) of the
EC the results of the National Assembly elections by proportional system couldn't be cancelled
on the basis of amount of inaccuracies. In thus case under paragraph 2 of the same Article the
number of inaccuracies may have impact on the distribution of mandates.

As to violations occurred during the preparation and conduct of elections, which may have
influenced the outcome of the election, in any concrete case the authorized body, competent
Electoral Commission, Constitutional Court or Administrative Court are those to assess such
influence.

3. What kind of contravention of the law can serve as a basis for cancellation?
a) Established non-compliance with eligibility criteria (including, if
applicable, the insufficient number of signatures?
b) Contravention of the electoral laws and regulations (with special attention
to the campaign rules and the rules of voting procedures)?
c) Contravention of the other laws, such as established violation of the
criminal or the civil code in relation to election related activities?

The analysis of Articles 86, 115, 116, 133, 134 of the EC, as well as paragraph 15 of Article 74
of the CC Law evidences that the bases for cancellation of electoral results could be violations
of requirements only of the RA EC.

Defined criteria have been formed in practice of the RA Constitutional Court that may be basis
to assess the influence of such violations on the results of elections.

The Constitutional Court in its CCD-236 decision has considered as bases for cancellation of
electoral results such violations of electoral law, that hadn’t created necessary prerequisites to
conduct elections in conformity with democratic principles and to protect thoroughly citizens’
electoral rights.

The Constitutional Court in its CCD-408 decision has ascertained that the results of elections
may be impacted by such violations of citizens’ universal, equal, free and direct electoral right
with consistent regularity, which mutilate the overall picture of the realization of citizens’
electoral right and do not allow the making of a definite conclusion regarding final results of the
whole process of elections.

According to the Constitutional Court’s legal position the decision to cancel or not to cancel
electoral results in each case depends on concrete circumstances and must consider the
heaviness and seriousness of legally evidenced violation, the scope of inclusion of violations,
the means and forms of committing those violations. When investigating cases appealing
election results, the Constitutional Court must take into consideration not only the aspect of
defending rights and freedoms granted by the Constitution, but also the aspect of reliability and
confidence towards the election process and the whole election system in terms of organizing
and conducting it in accordance with legislation, proven violations of electoral right may be the
basis for reconsidering results of elections. However, the essential content of such
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reconsideration must be the question of whether existing legal violations have such a spread as
to put in doubt the whole results and validity of elections. Violations that have taken place in any
one polling station may not serve as basis for assuming similar violations in other polling
stations or doubting the extent of confidence towards them. Results of elections may be
cancelled only on the basis of those legally evidenced concrete violations, which had or may
have had significant impact on the final results of elections. Results of elections may be
cancelled if violations have significantly impacted the ratio of votes received by candidates and
the overall result is mutilated.

In the CCD-703 decision by the Constitutional Court has been constituted.” ...any dispute
connected with the decision adopted on the results of the RA Natioanl Assembly elections by
proportional system shall become a subject matter in view of protection of a specific right to
vote considering breaches of rights in the RA EC and Constitution during election
administration, which could have served as a ground for rendering another decision. It refers to
violations, occured in the election process and revealed in a timely manner and submitted with
the legal justification required, which reveal that in case of an election dispute filed on the
protection of a passive voting right, the opportunity for proper exercise of that right is disabled.

. Meanwhile, the international practice of constitutional justice proves that only specific
violations, affirmed in the procedure set out by the law, can serve as a ground to cancel the
electoral results, which had had or could have had a substantial impact on the proportion of
votes received by candidates and reveal the fact that the election results did not reflect the
actual expression of voters’ will.”

4. Can only the candidates/ activities (contraventions to the law) lead to cancellation
or can the activities of others be taken into account (e.g. contravention to
campaign rules by neida ot other in favour of, but without the knowledge of a
candidate)?

The RA legislation doesn't concretize which subjects’ violations of the EC can lead to
cancellation of electoral results. It becomes clear from the legal positions of the Constitutional
Court that it doesn’t matter who has violated the EC. It matters only if violations made by any
subject or subjects can lead to the cancellation or not.

5. Does the cancellation affect only the result of the candidate who is involved or
concerned by the contravention to the law of the entire result of the elections?

The cancellation affects the entire result of the elections

6. If the results of an election are cancelled, is the candidate concerned excluded
from atanding for the repeated elections or not ?

According to Article 90 of the EC, in case of cancellation of Presidential election results a new
Presidential elections shall be scheduled, with voting taking place on the 40th day after the new
elections are scheduled. New Presidential elections shall be carried out with new nomination of
candidates.

No provision prevents the new nomination of the same candidates, who have been participated
in the elections, the results of which have been cancelled.

According of Article 115 of the EC, in the case if National Assembly elections by proportional
system are cancelled, re-voting with the same parties (same composition) shall take place not
earlier than 10 and no later than 20 days after the decision on cancellation enters into effect.

According to Article 116 of the EC, in the case of cancellation of elections of National Assembly
by majoritarian system, re-voting shall take place not earlier than 10 and no later than 20 days
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after the decision on cancellation enters into effect.

If the results of re-voting in the National Assembly elections by majoritarian system are
cancelled, new elections shall be held not earlier than 30 and no later than 40 days after the
decision on cancellation of re-voting results enters into effect. New elections shall take place
with new nomination of candidates.

Again, no provision prevents the new nomination of the same candidates, who have been
participated in the elections, the results of which have been cancelled.

According to Articles 133 and 134 of the EC, in case of cancellation of electoral results of local
self-government bodies, re-voting with the same candidates shall take place 21 days later after
the voting day. Re-voting with the same candidates can take place only once.

B. PROCEDURE FOR THE CANCELLATION OF ELECTION RESULTS
1. Which body is competent to certify the electoral results?

According to Article 41 of the EC the results of Presidential elections, as well as elections of the
National Assembly by majoritarian system are summarized and certified by the CEC. According
to Article 42 of the EC, electoral results of the National Assembly by majoritarian system and
local self-government bodies are certified by the TECs.

2. If the competent authority to certify electoral results is not a judicial body, is a
court involved in the certifying procedure?

In the Republic of Armenia no judicial body is involved in the certifying procedure.
3. Is there a specific body in charge of the control of finance in the electoral field?

The Oversight and Audit Service acts as a such body. According to Article 26 of the EC on the
day the election date is announced, the CEC shall set up an Oversight and Audit Service within
the Commission to oversee the use of means allocated to electoral commissions for
organization and conduct of national elections and to monitor the contributions to pre-election
funds, their accounting and use.

Relevant specialists may be involved in the work of the Service on contractual basis. Once the
Oversight and Audit Service receives declarations of candidates, parties and party alliances
about the use of the means in their pre-election funds from electoral commission that had
registered them, it shall check them within 20 days and forward the materials to the CEC for
discussion. Materials about violations discovered as a result of these discussions shall be sent
to a court of the first instance within three days, pursuant to a decision by the CEC. The
procedures for formation and operation of the Oversight and Audit Service shall be established
by the CEC.

The authority of the Oversight and Audit Service shall be terminated on the 45th day after the
announcement of the final results of elections.

4, What is (are) the competent bod (ies) for deciding on complaints against the
certification of election results?

According to Article 100, paragraph 3(1) of the RA Constitution, the Constitutional Court
resolves the disputes arising from decisions on the results of elections of the President of the
Republic and Deputies (by proportional and majoritarian systems).
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According to the APC the disputes concerning the decisions on the results of elections of local
self-government bodies are resolved by the administrative court.

We consider it necessary to mention, that as a result of constitutional reforms of 2005 and
amendments to the CC Law, now the Constitutional Court examines not a dispute on electoral
results, but a duspute on a decision adopted concerning the electoral results. The
Constitutional Court in its decisions CCD-703 (10.06.2007) and CCD-736 (08.03.2008) has
clerifyed the scope and content of such dispute. Particularly, the Constitutional Court in this
regard has mentioned in its decision CCD-703: “Pursuant to paragraph 3(1) of Article 100 of the
RA Constitution, the decision adopted on the election results is the subject matter of the dispute
in the Constitutional Court, which, in accordance with paragraph 9 of Article 101 of the
Constitution, the applicant shall make a subject matter for examination within the scope of
“questions related to him/her”.

The legal justification of the decisions of competent election commissions on the results of the
elections to the RA National Assembly can be challenged in the Constitutional Court from two
perspectives: both on the ground of the established procedure (rules of procedure) for their
adoption, their adherence to the format and structure required by the law (formal grounds) and
on that of the alleged mistakes in applying the norms of the substaintive law, due to which the
election commissions, when summarizing the election results, drew a wrong conclusion on the
number of candidates, included in the list of any party (party alliance), being elected or not
(material grounds).

Procedural (formal) errors can be recognized by the Constitutional Court as a ground for legal
assessment only in the event that the applicant proves their direct causal link with the election
results. The Constitutional Court proceeds from the impact those have on the free will of voters
and the election results, and not the necessity to formally affirm those mistakes.

Meanwhile, the decision of a competent election commission on the election results can be
challenged in the Constitutional Court only in the event that, in the opinion of the applicant, the
commission should have rendered another decision, i. e. stipulated other election results, and
that is what should be justified by the applicant. For that purpose the applicant party should
present to the Constituional Court facts of such election violations, which were submitted in
advance to the competent election commission in the procedure, set out by the law, which, in
his opinion, would have resulted in the affirmation of other election results. The objective of the
constitutional procedure is to reveal the reliability and influence of such election violations on
the election results. It is based on this principle, as well as the necessity to ensure constitutional
and legal guarantees for further improvement of the election system in the Republic of Armenia,
that the Constitutional Court examined and assessed the facts and arguments presented on the
case.”

The Constitutional Court regarding the mentioned issue has mentioned in its decision CCD-
736 the following: “As a result of Constitutional Amendments of 27 November 2005, under
Article 100(3(1)) of RA Constitution the Constitutional Court resolves disputes concerning
the decision adopted in election results. The legal base of the CEC decision in the results
can be challenged in constitutional court from two perspectives: regarding the fulfillment of
prescribed order, the formal requirement of adoption (procedure), as well as with regard the
potential violation of material legal provisions, by which the CEC made a wrong conclusion
on the fact whether the candidate was elected or not (material bases). In addition in the
second case, those violations can be considered as having impact on election results, which
falsify the general image of realization by citizens of their right to vote, deprive the
opportunity to come to a precise conclusion on final election results. At the same time, the
active electoral right of already voted voters cannot be violated, in the result of assessment
of the impact, which various violations can have on election results in the framework of
protection of passive electoral right.”
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5. Who may appeal the decision on certifying electoral results?

According to Article 74, paragraphs 1 and 2 in regard to cases challenging the decisions on
results of the Presidential elections and elections of National Assembly (by proportional and
majoritarian) the following persons may appeal to the Constitutional Court:
a) the Presidential candidates — in regard to cases challenging the decisions on
results of the Presidential elections;
b) political parties and unions of political parties - in regard to cases challenging the
decisions on results of the elections of National Assembly by proportional system;
c) the candidates of the Deputies of the National Assembly - in regard to cases
challenging the decisions on results of the elections of National Assembly by
majoritarian system.

According to Article 149 of the APC, the results of the elections of local self- government
bodies may be challenged at the administrative court by the candidates and political parties.

6. What is the time-limit for appealing the decision on certifying electoral results?

According to Articles 83(2), 115(8), 116(8) of the EC, Article 74(3) of the CC Law, in cases of
disputes related to the results of elections of the RA President and members of Parliament it is
allowed to appeal to the Constitutional Court within seven days after the announcement of
elections’ official results (the maximum time-frame for such announcement is the seventh day
after the voting day — in case of the RA President’s elections and elections of the National
Assembly by proportional system, and the fifth day after the voting day- in case of elections of
the National Assembly by majoritarian system and elections of local self-government bodies).

The decision of the TEC on the results of the elections of local self-government bodies may be
appealed to the administrative court within three days after the moment, when the paintiff has
been aware of or should be aware of violation of his\her electoral right (Article 133 of the EC
and Article 146 of the APC).

7. Is there a time-limit set up for the judiciary (the appeal body) to make a decision
on the appeal on the decision on certifying electoral results?

According to Article 51 of the RA Constitution, as well as to Article 74(16) of the CC Law, in
cases of disputes related to the results of the Presidential elections the Constitutional Court
shall make a decision within ten days after the day of registration of the appeal. According to
paragraphs 17 and 18 of the same Article of the CC Law, in cases of disputes related to the
results of the Parliamentary elections by proportional system the Constitutional Court shall
make a decision within fifteen days after the day of registration of the appeal, and in cases of
disputes related to the results of the Parliamentary elections by majoritarian system - within
one mounth after the day of registration of the appeal: the last-mentioned time-frame can be
prolonged not longer then 50 days with the decision of the Constitutional Court depending
on its caseload.

According to Article 146(4) of the APC, the applications challenging the results of elections of
local self-government bodies must be examined not later, than within 7 days after the day of the
registration of the application.

8. Does the judicial body (the appeal body) deciding the cancellation of election
results have the authority to collect evidence or should it be presented by the
parties?

The principle of ex-officio clarification of the case circumstances set in Article 19 of the RA Law



CDL-UD(2008)004bil -18 -

on the Constitutional Court in constitutional procedure couldn’t be comprehended as a
subjective obligation of proof as in civil procedure. The essence of the principle of ex-officio
clarification is that the Court is the authorized and responsible body for a proof, but not the
parties. Nevertheless, the Constitutional Court’s opportunities to reveal objective truth aside
from parties are restricted. The Constitutional Court in its legal positions has defined the scope
of that opportunities.

The Constitutional Court in its SDO-736 decision has specially defined. «The obligation of the
Constitutional Court to discover the facts of the case independently the positions of parties to
the case has its special boundaries, the existence of which is conditioned with the real
opportunities prescribed by the Constitution and the Laws and with the functional and other
adjunct competences. Ex officio discovery of the facts of the case is limited to those
boundaries, and this principle does not enable the constitutional court to act as lawenforcing
body (like prosecutor's office, or inquiry body) or to substitute judicial or other administrative
bodies.

In cases concerning the decision adopted on election results the constitutional court shall adopt
a decision of merits of the case within 10 days, starting from the date of filing the application, by
the virtue of Article 51(5) of the Constitution. In this case, the exhaustion of all legal remedies
and applying to constitutional court with evidentary arguments is becoming crucial.»

The following legal position has been expressed in SDO-703 decision. «In the legal
assessment of the arguments presented by the applicants, the Constitutional Court proceeds
from the following position: in the event that the applicant party failed to challenge the
decisions, actions or inaction of election commissions, other authorized bodies, conditioned by
election preparation, administration and results summarization processes, in the extrajudicial
(administrative) or judicial procedure, prescribed by the RA Election Code and other legal acts,
before applying to the Constitutional Court, i. e. failed to utilise (exhaust) all the remedies,
prescribed by the law, for the protection of his/her voting rights, hence is not fully empowered
with his/her procedural opportunities to present facts of evidential significance and support
his/her arguments with them within the public law dispute, examined in the Constitutional Court
on the election results.»

According to the legal position expressed in SDO-408 decision «lt is obvious that if legal
subjects involved in the election process fail to realize the legal defense of their rights in an
order and within the timeframe stipulated by legislation and bypass courts of general jurisdiction
then the authorities of the latter does not transfer to the Constitutional Court. The Constitutional
Court, when reviewing a case, must base itself upon arguments proven in accordance with the
order established by legislation»:

9. If the violation of the law is limited to few polling stations, do the results of the
whole constituency have to be cancelled or only those of the concerned polling
stations?

According to Article 40 paragraph 4 of the RA EC, if violations of the EC’s requirements occur
during the voting process that may have affected the outcome of the vote, the TEC may cancel
the results of the vote in that particular precinct. If the voting results in a precinct have been
cancelled, then the voter turnout in that precinct shall be reported as the magnitude of
inaccuracies in that precinct, and shall be taken into consideration when summarizing the
election results.

According to Article 100 paragraph 3(1) of the Constitution of the RA, the Constitutional Court
resolves the disputes arising from decisions on the results of elections of the President of the
Republic and Deputies (by proportional and majoritarian systems), the administrative court
resolves the disputes arising from decisions on the results of elections of the local self-
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governmetn bodies. Both the Constitutional Court and the administrative court are not entitled
to cancel the voting results in a particular precinct within the mentioned disputes. According to
Article 74 of the CC Law the Constitutional Court in cases of disputes related to the decision on
the electoral results shall rule one of the following decisions:
1) Leave unchanged the decision of the electoral commission;
2) Annul the decision of the electoral commissions and:
a) cancel the results of the elections;
b) determine as elected the relevant candidate or the corresponding number of
candidates from the electoral list of a political party (union);
c) declare the elections as non-carried-out;
d) appoint a second round.

According to Article 149 of the RA Administrative Procedure Code, the Administrative court in
cases of disputes related to the decisions on the electoral results shall rule one of the following
decisions:
1) Leave unchanged the decision of the electoral commission;
2) Annul the decision of the electoral commissions and:
a) cancel the results of the elections;
b) determine as elected the relevant candidate or the corresponding number of
candidates from the electoral list of a political party (union);
c) declare the elections as non-carried-out.

As to the impact of the violations taken place in particular electoral precincts on the electoral
results, the Constitutional Court has developed some practice and legal positions in this
connection. Particularly, the Constitutional Court has developed a practice, according to which
the voting results in concrete electoral precincts, where violations have taken place, are
declared by Constitutional Court unreliable. In its decision CCD-412 the Constitutional Court
has fixed the criteria for recognition of precinct voting results as unreliable, as well as criteria for
assesment of the impact of the unreliable voting results on the the overall results of elections.

In its decision CCD-412 the Constitutional Court has recognized as unreliable the voting results
in those precincts, where:
a) in the same Precinct Electoral Commission (hearinafter: PEC) there are
summarizing protocols, which are official and differ one from another,
b) it is legally argued that there were cases of ballot stuffing, erroneous vote
counting, votig for others and other crucial violations, but which were rejected by
TEC unreasonably, and the courts did not protect in duly form prescribed by law
the rights of commission members and proxies, regarding the organizing
checking of voting results in PECs in accordance with the order and time frames
enshrined in the law.

At the same time for the purpose of assesing the possible impact of unreliable voting results on
overall results, Constitutional Court reduced the overall difference of votes for all the candidates
in the amount of the votes of the candidate, who had received the majority of the votes in
certain PEC.

In its decisions CCD-408, CCD-736 the Constitutional Court has also expressed legal position,
according to which “the fact of violation in certain PEC or TEC cannot be base for making
assumptions about similar violations in other precinc