THE BULLETIN

The Bulletin is a publication of the European Commission for Democracy through
Law. It reports reqularly on the case-law of constitutional courts and courts of
equivalent jurisdiction in Europe, including the European Court of Human Rights
and the Court of Justice of the European Communities, as well as in certain other
countries of the world. The Bulletin is published three times a year, each issue
reporting the most important case-law during a four month period (volumes
numbered 1 to 3). The three volumes of the series are published and delivered in
the following year.

Its aim is to allow judges and constitutional law specialists to be informed quickly
about the most important judgments in this field. The exchange of information and
ideas among old and new democracies in the field of judge-made law is of vital
importance. Such an exchange and such cooperation, it is hoped, will not only be
of benefit to the newly established constitutional courts, but will also enrich the
case-law of the existing courts. The main purpose of the Bulletin on Constitutional
Case-law is to foster such an exchange and to assist national judges in solving
critical questions of law which often arise simultaneously in different countries.

The Commission is grateful to liaison officers of constitutional and other equivalent
courts, who regularly prepare the contributions reproduced in this publication. As
such, the summaries of decisions and opinions published in the Bulletin do
not constitute an official record of court decisions and should not be
considered as offering or purporting to offer an authoritative interpretation of
the law.

The decisions are presented in the following way:

1. Identification
a) country or organisation
b) name of the court
c) chamber (if appropriate)
d) date of the decision
e) number of decision or case
f) title (if appropriate)
g) official publication
h) non-official publications
Keywords of the Systematic Thesaurus (primary)
Keywords of the alphabetical index (supplementary)
Headnotes
Summary
Supplementary information
Cross-references
Languages

ONO>ORWDN

G. Buquicchio
Secretary of the European Commission for Democracy through Law



THE VENICE COMMISSION

The European Commission for Democracy through Law, better known as the
Venice Commission, has played a leading role in the adoption of constitutions in
Central and Eastern Europe that conform to the standards of Europe’s constitu-
tional heritage.

Initially conceived as an instrument of emergency constitutional engineering
against a background of transition towards democracy, the Commission since has
gradually evolved into an internationally recognised independent legal think-tank. It
acts in the constitutional field understood in a broad sense, which includes, for
example, laws on constitutional courts, laws governing national minorities and
electoral law.

Established in 1990 as a partial agreement of 18 member states of the Council of
Europe, the Commission in February 2002 became an enlarged agreement,
comprising all 47 member States of the organisation and working with some other
12 countries from Africa, America, Asia and Europe.

Secretariat of the Venice Commission
Council of Europe
F-67075 STRASBOURG CEDEX
Tel: (33) 3 88413908 - Fax: (33) 3 88413738
Venice@coe.int



Editors:

Sc. R. Dirr, T. Gerwin, D. Jones
A. Gorey, M.-L. Wigishoff

Liaison officers:

Albania........cccooeviiiiiieen S. Sadushi/ L. Pirdeni Liechtenstein.........cccooiiiiiiiiiiieeeeee I. Elkuch
ANdOITa ... M. Tomas Baldrich LithUania ......cccoveeeeeeeieieeceecee e E. Spruogis
Argentina........ccceeeeiiiiiii e R. E. Gialdino LUXEMBOUIG ... J. Jentgen
AMMENIA. ..o G. Vahanian MAHE <. A. Ellul
Austrla'.l ................................................... R. Huppmgnn Mexico. ... E. Ferrer Mac-Gregor Poisot
Azerbaijan ... R. Guliyev / C. Bolivar Galindo
Belarus........coocoviiiiiiiien, R. Filipchik / V. Shuklin Moldova """"""""""""""""""""""""" ' V. Sterbet
Belgium .........oooo.... A. Rasson Roland / R. Ryckeboer ~ MOIOVA oo .
Bosnia and Herzegovina...............c......... D. Kalember MONACO ....ceeiiiiieee e D. Che!gnolllau.d
Bulgaria..........cccccociiiiiice M. Panayotova MONEENEGIO....oooooi S. Budisavljevic
CaNAAA ..o C. Marquis Netherlands................. J. Spaans / M. van Roosmalen
Croatia ..o M. Stresec NOIWaY ... C. Ostensen Noss
CyYPrus....coceeviieeeee. N. Papanicolaou / M. Nicolatos Poland..........ccuuiiiiiii e M. Wiacek
Czech Republic......ccvvveeeeeiiiiiiiiieeeee, E. Wagnerova Portugal.........cooeiiiiiiiiieeee e A. Duarte Silva
-------------- /'S. Matochova / V. Géttinger / P. Novackova Romania........cccccccceceeeevevevererennnn.n....G. Dragomirescu
Denmark ..., A.-M. Reddik Christensen RUSSIA ..o E. Pyrickov
Estonia......oooovin, K. Saaremaél-Stoilov T2 o 1 OSSR N. Plavsic
FINaNd .cooovvennennicnirisssnsicinnennss A. Niemi / G. Maller SIoVakia ..ooeeeeeee G. Fet'kova
France ..o M.-C. Meininger Slovenia A Mavéic
(1Yo ] (o[- SRR K. Kipiani LT . iy
GErMANY oo B.-O. Bryde / M. Béckel South Africa .......ccccoeeiiiieens S. Luthuli / K. O’'Regan
GreECE .o T. Ziamou / O. Papadopoulou e /'S. Kazee / M. Bishop
HUNGAMY v, P. Paczolay / K. Kovacs SpPaiN.....coiii I. Borrajo Iniesta
1CEIANG ... H. Torfason Sweden ... A. Blader / K. Dunnington
Ireland ... J. O’'Grady Switzerland .......... P. Tschimperlin / J. Alberini-Boillat
ISTAEI i Y. Mersel “The former Yugoslav Republic of Macedonia”..............
[alY oo G.Cattarino L T. Janjic Todorova
Japan ... A. Takano TULKEY e B. Sézen
Kazakh'stan .......................................... M. Berkaliyeva UKraine. ..o V. Ivaschenko / O. Kravchenko
Republic of Korea .........ccooooeiiiiiiiiiees B.-Y. Bae United Kingdom ...........co.eeuee.... M. Kay / N. De Marco
Kyrgyzstan ..., K. E. Esenkanov United States of America ............... C. Vasil / J. Minear
Latvia oo Lodurcena s / P. Krug

European Court of Human Rights..........cccoiiiiiiiiiec e S. Naismith

Court of Justice of the European Communities ...........ccccveeeeieiiiiiiiiiieieeeeis Ph. Singer

Inter-American Court of Human Rights.............. S. Garcia-Ramirez / F. J. Rivera Juaristi

Strasbourg, October 2007



CONTENTS

ANOITA ... 383
Argentina........oeeeiieiii 384
AMMENIA....iiiiiie e 386
Belgium ....cooiiii e 390
Bosnia and Herzegovina..........cccccoevviviiieeeeeeeinns 393
BUIgaria.......coooviiiiiiiieee e 396
Croatia ....eeeieeeeeeee 398
L0 o] U1 SRS 405
Czech RepubliC........oeviiiiiiiiiiiie e 406
Estonia.......ccooooiiiii 415
Finland ... 415
France......ooo i 416
GEIMANY it e e 424
HUNQGANY oo 438
[SFal ... 443
[RAIY . 448
Latvia ... 449
Liechtenstein ... 454

Moldova ..o 456
MONACO ... 458
Netherlands...........ccoooiiii e, 460
NOIWAY ..o 463
Poland.......c.oooiii 465
Portugal.........coveeiiiiiiii 475
Romania.........coooiiii 480
SIOVAKI@ ... 482
SIOVENIA ... 482
South Africa ..o 485
SWEABN ...t 497
“The former Yugoslav Republic of Macedonia” .....499
TUPKEY e 503
United States of America.........c.cocoeiiiiiiicnienn 508
Inter-American Court of Human Rights.................. 510
European Court of Human Rights............ccccocee 514
Systematic thesaurus............cccooooeiiiiiieniee e, 519
Alphabetical indeX.........cccceeeiviiiiiiiiiieeeeceee e 537

There was no relevant constitutional case-law during the reference period 1 September 2006 — 31 December

2006 for the following countries:

Canada, Denmark, Luxembourg, Norway, Russia, Ukraine.

Précis of important decisions of the reference period 1 September 2006 — 31 December 2006 will be published in

the next edition, Bulletin 2007/1, for the following countries:

Japan, Lithuania, Netherlands.



Andorra 383

Andorra
Constitutional Court

Important decisions

Identification: AND-2006-3-001

a) Andorra / b) Constitutional Court / ¢) / d)
20.10.2006 / e) 2006-1 and 3-CC / f) / g) Butlleti
Oficial del Principat d’Andorra (Official Gazette),
02.11.2006 / h).

Keywords of the systematic thesaurus:

4.6.2 Institutions — Executive bodies — Powers.

4.8.3 Institutions — Federalism, regionalism and
local self-government — Municipalities.

4.8.8.2.1 Institutions — Federalism, regionalism and
local self-government — Distribution of powers —
Implementation — Distribution ratione materiae.
4.8.8.4 Institutions — Federalism, regionalism and
local self-government — Distribution of powers — Co-
operation.

Keywords of the alphabetical index:

Conflict of powers / Cultural heritage / Heritage,
natural and cultural, protection / UNESCO, list of
world heritage.

Headnotes:

Title VI of the Andorran Constitution establishes
principles governing the territorial structure of the
state, under which it is to be regarded as a composite
whole, in the sense that the exercise of public
authority, as provided for by the Constitution, is not
concentrated in a single sphere (the central sphere)
but distributed among several area-based public
authorities.

The state and municipal authorities must share their
powers in compliance with the provisions of the law.
The state must ensure the conservation,
enhancement and promotion of historic, cultural and
artistic heritage, while respecting the administrative
autonomy of the municipalities, which is recognised
by law through a list of matters including town
planning.

An agreement between the state and four
municipalities cannot change the system of powers
established by the Constitution; this system cannot
simply be amended at will. By implication, therefore,
conservation and protection of heritage must be
carried out in accordance with the domestic rules and
cannot result in a change to the rules governing
jurisdiction.

Summary:

The Court was asked to assess two conflicts of
jurisdiction between the municipalities of Encamp and
Escaldes-Engordany and the government. They
related to two decrees arising from the designation of
the valley of Madriu-Perafita-Claror as a “cultural
landscape” following UNESCO’s inclusion of the
valley on its World Heritage List. The applicant
municipalities considered that the two decrees
encroached on their exclusive powers and
undermined their capacity to manage and administer
their property. The first decree set out various rules
on the assignment of the valley to the category of
cultural landscapes, while the second decree outlined
the protection zone of the cultural landscape of the
valley in question. It also dictated the procedure for
public hearings and information concerning the
architectural and town-planning criteria governing
operations in the area designated as being of cultural
significance and in the protection zone.

The Court ruled that the decrees complied with the
constitutional system of powers in that they
empowered the state, in designating the valley of
Madriu-Perafita-Claror as property of cultural
significance, to determine criteria defined as
“architectural and town-planning” which would govern
operations in the area concerned. The decrees also
provided that the municipalities would have to clarify
those criteria when drawing up regulations for
protection, use and management. The state may
determine criteria protecting the aesthetic, historic
and cultural assets of the valley and its buffer zone,
when it indirectly proclaims that these “architectural
and town-planning” criteria  will govern the
municipalities’ town planning and “heritage” powers,
but also recognises that it is for the municipalities to
“clarify” these criteria when drawing up the protection
regulations. In so doing, the state indirectly
acknowledges that its criteria must leave the
municipalities sufficient room for manoeuvre so that
they may “clarify” them and, of course, supplement
them with other specifically town-planning and
architectural criteria.

The Court therefore decided to dismiss both
allegations of conflict of jurisdiction. It found that the
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decrees did not encroach on the powers that the
Constitution and the relevant law determining the
powers of the municipalities conferred on the
municipalities with regard to the management,
administration and use of public municipal property,
parish town-planning policy and the provision of
municipal public services.

Supplementary information:

The Constitutional Court deals with conflict of
jurisdiction between constitutional organs. The
constitutional organs are the Co-Princes (jointly and
indivisibly the heads of state), the General Council
(parliament), the government, the Superior Council of
Justice and the organs of representation and
administration of the Parroquies; Andorra comprises
seven Parroquies.

Languages:

Catalan.

Argentina
Supreme Court of Justice
of the Nation

Important decisions

Identification: ARG-2006-3-002

a) Argentina / b) Supreme Court of Justice of the
Nation / ¢) / d) 21.11.2006 / e) A. 2036. XL / f)
Asociacion Lucha por la Identidad Travesti —
Transexual v. Inspeccién General de Justicia / g)
Fallos de la Corte Suprema de Justicia de la Nation
(Official Digest), 329 / h) CODICES (Spanish).

Keywords of the systematic thesaurus:

2.2.2.2 Sources — Hierarchy — Hierarchy as between
national sources — The Constitution and other
sources of domestic law.

2.3.2 Sources — Techniques of review — Concept of
constitutionality = dependent on a  specified
interpretation.
3.22 General
arbitrariness.
5.1.1.5.1 Fundamental Rights — General questions —
Entitlement to rights — Legal persons — Private law.
5.2.2.11 Fundamental Rights — Equality — Criteria of
distinction — Sexual orientation.

5.3.1 Fundamental Rights — Civil and political rights
— Right to dignity.

5.3.27 Fundamental Rights — Civil and political
rights — Freedom of association.

Principles — Prohibition of

Keywords of the alphabetical index:

Association, registration, refusal / Transsexual,
recognition / Association, common benefit.

Headnotes:

The phrase “useful purposes” mentioned in the
Constitution in the context of the exercise of the right
of association applies to any voluntary group seeking,
by peaceful means and without incitement to
violence, to pursue any objectives and claims which,
in keeping with the principles of the democratic
system, neither offend against public order and
morality nor cause definite and tangible harm to the
property or interests of third parties.




Argentina 385

Norms which rank below constitutional level must be
interpreted in the light of the Constitution.

“Common benefit” is not an abstract, impersonal term.
It does not imply a distinct collective spirit or less still
whatever the majority deems common, to the exclusion
of minorities. It simply means benefit common to all
persons, often with divergent interests, especially in
modern society, which is of necessity pluralistic, that is,
composed of persons with very different preferences,
world views, interests and projects.

Summary:

The Court of Appeal, ruling in a civil case, had
dismissed an appeal brought by the Association for
the Defence of the Identity of Transvestite
Transsexuals against an administrative decision
which withheld the authorisation it required to function
as a legal entity under the terms of Article 33 of the
Civil Code. The association had filed an extraordinary
appeal before the Supreme Court, which set aside
the impugned judgment.

The Court held firstly that this judgment had
prejudiced the association. It could operate at the
level of an ordinary civil association, but it was
deprived of the rights which accrue to authorised
associations (for example the capacity to receive
inheritances, legacies or gifts).

The Court also found that if limits are placed on the
exercise of the right of association, there is a risk that
certain social groups, particularly those whose
effective integration into the community proves difficult,
may be denied reasonable means of resolving
conflicts, means which the State must preserve and
encourage. Thus the way in which freedom of
association is upheld by the legislation, and especially
practised by the authorities, is one of the surest signs
of democracy's institutional soundness.

The Court stressed that Article 14 of the Constitution
secures to “all inhabitants of the Nation” the right “to
associate for useful purposes”. At the very core of
constitutional rights is respect for human dignity and
freedom, and the structural rule of a democratic lifestyle
is founded on a society's ability to resolve its conflicts
by having ideas debated in public. Consequently, the
“useful purposes” mentioned in the Constitution are
ascribed to any voluntary group seeking, by peaceful
means and without incitement to violence, to pursue
any objectives and claims which, in keeping with the
principles of the democratic system, neither offend
against public order and morality, nor cause definite,
tangible harm to the interests and property of third
parties. The extent of pluralism, tolerance and
understanding prompts the argument that any right of

association is constitutionally expedient, in so far as
this enhances respect for the opinions of others, even
opinions which one finds repugnant or with which one
disagrees. This concept of expediency relates to a
lawful and harmless social goal.

Norms ranking below constitutional level are to be
interpreted in the light of the Constitution. The
foregoing will, accordingly, have an impact on the
validity of the interpretation of Article 33 of the Civil
Code which requires associations to have the
“‘common benefit” as their principal objective, if the
status of legal person is to be conferred. This means
that associations cannot be excluded on the basis of
pursuing a benefit peculiar to their members or to
those who share their ideas. There are few
associations of which this is not true.

“Common benefit” is not an abstract, impersonal
term. It does not imply a distinct collective spirit or
less still whatever the majority deems common, to the
exclusion of minorities. It simply means benefit
common to all persons, often with divergent interests,
especially in modern society, which is of necessity
pluralistic, that is, composed of persons with very
different preferences, world views, interests and
projects.

The Argentine Republic has not been unacquainted in
the past with the prejudices that exist towards sexual
minorities — based on racist ideologies and false
assertions, the universal historical precedents for
which  have had well-known and terrible
consequences, including genocide, and indeed the
type of persecution now taking place in widespread
parts of the world, giving rise to the development of
movements claiming rights linked with human dignity
and with basic respect for freedom of conscience.

Furthermore, it is virtually impossible to misconstrue
the goal of common benefit so as to exclude an
association which aims to extricate a group of people
from an existence on the margins of society, fostering
improvement of their quality of life and their standards
of physical and mental health, while avoiding the
spread of infectious diseases, thus improving their life
expectancy and access to medical and social facilities.

In short, the administrative decision increased the
requirements to be met before the status of legal
personality could be conferred, by requiring the
appellants to prove that this was necessary to
achieve their aims, plain utility or convenience being
deemed insufficient. Moreover, the Court of Appeal
held that defence or assistance of persons on the
grounds of their transvestism or transsexualism
corresponded to no more than a self-seeking benefit.
Both decisions placed restrictions on common benefit




386 Argentina / Armenia

to the disadvantage of the appellant association
which was denied legal personality, not because its
aim was to improve the situation of a certain group in
need of assistance (an aim shared by numerous legal
entities), but because the assistance was directed at
the transvestite transsexual group. In other words, the
sexual orientation of the social group to which the
members of the association belonged had carried
decisive weight in the decision to withhold the legal
personality requested.

The Court recalled the previous decision relating to
the principle of equality before the law under
Article 24 ACHR (American Convention on Human
Rights). The Inter-American Court of Human Rights
held: “The notion of equality springs directly from the
oneness of the human family and is linked to the
essential dignity of the individual. That principle
cannot be reconciled with the notion that a given
group has the right to privileged treatment because of
its perceived superiority. It is equally irreconcilable
with that notion to characterise a group as inferior and
treat it with hostility or otherwise subject it to
discrimination in the enjoyment of rights which are
accorded to others not so classified.” (Advisory
Opinion OC- 4/84, of 19 January 1984, para. 55).

Under Articles 16, 75.22 and 23 of the Constitution
and Article 24 ACHR, differentiated treatment for any
one organisation cannot be justified solely by what is
deemed fitting by administrative officers, since at the
very least a reasonable connection between a given
State purpose and the measure in question is
required (Article 30 ACHR). This requirement was not
fulfilled in the present case, for the reasons set out
above.

Supplementary information:

In the last paragraph of the summary, the Court
abandoned the opposite stance, which it had earlier
adopted by majority, which had been taken by other
courts in a 1979 precedent. The Court also relied on
the judgment in the case of Gorzelik and others v.
Poland, Reports of Judgments and Decisions 2004-I
of the European Court of Human Rights of
17 February 2004 (paragraphs 89/92); Bulletin 2004/1
[ECH-2004-1-001].

Languages:

Spanish.

Armenia
Constitutional Court

Statistical data
1 September 2006 — 31 December 2006

e 161 applications have been filed, including:

- 13 applications, filed by the President
- 2 applications, filed by one-fifth of the total
number of deputies

- 143 applications, filed by individuals

- 1 application, filed by a court of first instance
- 1 application, filed by the Prosecutor General
- 1 application, filed by the Human Rights’

Defender

e 132 individual applications were rejected as
inadmissible, as the issues they raised did not fall
within the Constitutional Court’s jurisdiction

e 26 cases heard and 26 decisions delivered,
including 10 cases concerning the compliance of
domestic law with the Constitution and 16 cases
concerning the compliance with the Constitution of
obligations set out in international treaties

e 16 cases are currently under review.

Other Court decisions

Between 1°'September and 31 December 2006, the
Armenian Constitutional Court considered several
other cases regarding the conformity of certain
legislation with the Constitution. The following
decisions are of particular note:

1. The decision as to the conformity of provisions of
Article 1 of “the Law of the Republic of Armenia on
Amendments to the Armenian Law on the Status
of a Judge’ (new wording of Article 18)” with the
Constitution. (DCC-647). The provision at issue
stated that the basis for determination of monthly
extra payments to a judge’s pension is 75 per cent
of the official wage rate, not 75 per cent of the
salary of their last judicial appointment. This was
held to be at odds with Article 94.1 of the
Constitution and to be null and void.
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2. The decision as to the conformity with the
Constitution of Article 11 of “the Law of the
Republic of Armenia on Social Security Cards”
(DCC-649). Certain provisions in Article 11.2 of
this Law prevent the exercise of rights set out in
Articles 31, 32.2 and 37. These provisions were
held to be inconsistent with Articles 3, 6.1, 6.2, 42,
43 and 48.12 of the Constitution and null and void.

3. The decision as to the conformity of Article 160.1
of the Armenian Civil Procedure Code with the
Constitution. (DCC-665). The Court examined
various provisions set out in the second recital of
Article 160.1 of the Code in the light of the way
they are interpreted in the practice of law
enforcement. It held that they were inconsistent
with the provisions of Articles 18 and 19 of the
Constitution and null and void.

Important decisions

Identification: ARM-2006-3-002

a) Armenia / b) Constitutional Court / ¢) Plenary / d)
07.11.2006 / e) DCC-664 / f) On the compliance of
Article 35.1.3, second sentence, Article 35.1.4, and
Article 36.1 of the Armenian Electoral Code with the
Armenian Constitution / g) to be published in
Tegekagir (Official Gazette) / h).

Keywords of the systematic thesaurus:

3.4 General Principles — Separation of powers.
4.7.4.1.6.1 Institutions — Judicial bodies -
Organisation — Members — Status — Incompatibilities.
4.9.1 Institutions — Elections and instruments of
direct democracy — Electoral Commission.

5.3.13.14 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Independence.

5.3.13.15 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Impartiality.

Keywords of the alphabetical index:

Election, electoral commission, formation / Court,
independence / Judge, impartiality / Judge,
incompatibility.

Headnotes:

A judge’s duties are not compatible with a job which
has no bearing on the role of a judge. For example, a

judge’s right to administer justice is incompatible with
the function of organising and holding elections. It is
therefore not appropriate to include judges in
electoral commissions as the Constitution suggests.
This would conflict with the administration of justice
and the independence of the judiciary. It could also
result in conflicts of interest between judges, and
make it difficult for judges and courts to remain
impartial when resolving electoral disputes.

Summary:

I. A group of deputies to the Armenian National
Assembly sought a ruling from the Constitutional
Court, as to the compliance with the Constitution of
provisions in the second sentence of Article 35.1.3
and 35.1.4 and Article 36.1 of the Electoral Code.

The provisions stated that, after parliamentary
elections, authority to appoint members of the Central
Electoral Commission would be vested in the Council
of the Chairmen of the Armenian Courts. The Council
consists of judges from the courts of general
jurisdiction, and one judge from the Court of
Cassation appointed by the Court of Cassation. The
applicants argued that the provisions were in conflict
with Articles 5.1, 19.1 and 98.1 of the Constitution.

They emphasised that the doctrine of separation of
powers means that competences belonging to one
branch of power cannot be implemented by another.
They went on to say that if a citizen challenges
decisions by Central or Precinct Electoral
Commissions, then the state body whose
representatives issued the legislation in point will be
reviewing the complaint. Nevertheless, a court can be
unbiased and independent, if it is separate from the
body that has adopted the decision and if it played no
part in the decision-making. They also argued that
when a judge carries out his or her official duties, this
is a professional occupation, and incompatible with
an occupation not related to such duties.

The respondent argued that the provisions of the
Electoral Code are not in conflict with Article 5.1 of
the Constitution. The electoral commissions, as
independent bodies, are not included within any
branch of state power and do not, in practice,
exercise functions exclusively attributable either to
the executive, legislative or judicial powers.

In the respondent’s view, there is no inconsistency
between the provisions of the Electoral Code and
Article 19.1 of the Constitution. That would only be
the case where a judge who is a member of the
electoral commission presided over the resolution of
the dispute. The point was also made that recent
alterations to the Constitution have resulted in
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changes to the language of Article 98.1. On that
basis, the articles in question now contradict
Article 98.1 of the Constitution.

II. The Constitutional Court noted the stipulation
within Article 32.1 of the Electoral Code, to the effect
that “The electoral commissions ensure the
realisation and protection of citizens’ electoral rights.
While exercising their  functions electoral
commissions are independent from the state and
from the local government.”

The function of the electoral commissions is to make
sure that institutions of democracy are formed by
means of the exercise and protection of citizens’
electoral rights. A direct comparison cannot be drawn
between this function and that of other state bodies.
In this respect, the involvement of all government
branches in the formation of the electoral
commissions is justified, as there are robust
safeguards in place, to guarantee the independence
of the commissions. State bodies must not be allowed
to develop powers which would jeopardise the
effective and impartial exercise of their own powers or
which could endanger the constitutional system of
checks and balances.

The Constitutional Court also pointed out that
although Article 33 of the Electoral Code prescribes
that judges from courts of general jurisdiction work on
a voluntary basis, the nature of their work means that
they hold a state position in a state agency.
Furthermore, according to Article 33.3, “The
Chairman, Deputy Chairman and Secretary of the
Central Electoral Commission work on a permanent
basis and may not carry out other paid work, apart
from scientific, tutorial and creative work.” These
requirements help to define the particular nature of
membership of the Electoral Commission, and are
significant in terms of guaranteeing the equal status
of commission members.

The Court emphasised that Article 98.1 of the
Constitution forbids judges and members of the
Constitutional Court from being engaged in
entrepreneur activities, holding public office in central
government or local government, which is irrelevant
to their duties, positions within commercial
organizations or any other paid work. The only
exceptions are scientific, tutorial and creative work.

The rationale behind the provisions is to make sure
that those administering justice devote their whole
attention to this task, and perform it impartially. Their
aim is also to avoid conflicts of interest and any
undue influence on judges. The fact that the
legislation precludes judges and members of the
Constitutional Court from holding public office in

central or local government which is not relevant to
their duties is significant. It implies that the
Constitution has defined the framework of a judge’s
term of office so that he will keep to his official duties.
Any amendments to legislation pertaining to the
status and powers of a judge would have to be made
with due regard to this limitation, which has been
imposed by the Constitution.

The Court also observed that the Constitution allows
the Constitutional Court to preside over disputes
arising from the outcome of Presidential and
Parliamentary elections. Courts of general jurisdiction
may preside over disputes which have arisen during
the preparation and organization of the elections, and
infringements of provisions of the Electoral Code.
During local government elections, the judicial
protection of electoral rights lies with courts of general
jurisdiction. In this case, a judge’s right to administer
justice is incompatible with the function of organizing
and holding elections. This will particularly be the
case when judges are elected as chairpersons,
deputy chairpersons or secretaries of electoral
commissions, something which is not ruled out by the
Electoral Code.

The Court drew attention to a document entitled
“Code of Good Practice in Electoral Matters:
Guidelines and Explanatory Report” adopted by the
European Commission for Democracy through Law
(Venice Commission) on 18-19 October 2002, which
stresses the need for an independent and impartial
electoral system. According to Paragraph 3.1.d of the
second part of the document, the Central Electoral
Commission should include at least one member from
the judiciary. Paragraphs 68-85 of the mentioned
document set out the way electoral commissions
should be organised, so as to ensure their impartial
and independent functioning. According to the
commentary to paragraph 75 of the Code: as a rule,
the composition of the electoral commission, together
with other members, should include “a judge or a law
officer: where a judicial body is responsible for
administering the elections, its independence must be
ensured through transparent proceedings. Judicial
appointees should not come under the authority of
those standing for office.”

In view of the points raised above, the Constitutional
Court held that the presence of “a judge or law
officer” member is clearly to ensure the impartiality
and independence of commissions. The provision
pertains to independent, impartial lawyers and to
judges. The legislation of several member states of
the Council of Europe provides for the inclusion of
judges in electoral commissions.
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Nonetheless, due to several provisions of the
Electoral Code, as well as the Law on the Judiciary,
over half of the total number of judges from the courts
of general jurisdiction may become members of the
electoral commissions, whereas less than half may
challenge the decisions adopted by their colleagues.
This affects the entire system of justice. According to
the Law on Judiciary, the Armenian legal system has
101 justices from courts of the first instance of
general jurisdiction and 17 chairmen of those courts,
24 justices from the appeal courts and two chairmen,
the chairman of the Court of Cassation, two chairmen
of the chambers and 10 justices. There is also a
specialist economic court, consisting of a chairman
and 21 justices. Altogether, there are 179 persons
(157 persons not including the justices of the
economic court). 84 of them can simultaneously
become members of the electoral commission.

Article 40.14 of the Electoral Code provides that
“Judges appointed to electoral commissions under
the procedure set out in the Electoral Code, cannot
resolve disputes arising from the activities (or
inactivity) of the respective electoral commissions”.
This does not change the situation substantially. In
addition, Articles 35 and 36, read in conjunction with
paragraphs 1 and 2 of part 3.1 of Article 38 of the
Electoral Code, set out the procedure for filling
vacancies in the central and regional electoral
commissions from the judiciary. Situations could
arise, as a result, where the number of judges who
could hold office in the electoral commission could
exceed the total amount of the judges from the courts
of general jurisdiction.

Taking into account the limited number of judges in
Armenia, the balance between judges who are and
who are not included in the electoral commissions,
the way electoral disputes are resolved and various
time limitations, there is evidently a conflict between
the interests of establishing independent electoral
commissions and of administering efficient and
impartial justice. It may, therefore, be impossible to
guarantee the rights enshrined within Article 19 of the
Constitution.

The Court emphasised that the role of impartial and
independent electoral commissions is vital, but that in
“transitional countries” impartial judicial power is also
of pivotal importance. This is why Article 98 of the
Constitution prevents judges from holding any office
which is not relevant to his official duties. Including
judges in electoral commissions, as prescribed by the
Electoral Code, is at odds with the administration of
justice, with the independence of the judiciary,
increases the possibility of conflicts of interest, and
undermines the impartiality of judges and courts
when resolving electoral disputes.

The Constitutional Court held that:

1. Articles 35.1.3, 35.1.4 and 36.1 of the Electoral
Code, which allow for judges to be appointed to
serve as members of central or regional electoral
commissions, are in conflict with Articles 19.1 and
98.1 of the Constitution and null and void.

2. Those parts of Articles 35.2, 38.3.1.1 and 38.3.1.2
of the Electoral Code which set out the procedure
for filling vacancies on central and regional
electoral commissions from the ranks of the
judiciary are in conflict with Articles 19.1 and 98.1
of the Constitution. They are null and void.

3. Other legislation which ensured the implementation
of the void provisions is repealed upon the entry
into force of the Constitutional Court’s decision.

Languages:

Armenian.
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Belgium
Court of Arbitration

Important decisions

Identification: BEL-2006-3-010

a) Belgium / b) Court of Arbitration / ¢) / d)
14.09.2006 / e) 137/2006 / f) / g) Moniteur belge
(Official Gazette), 29.09.2006 / h) CODICES (French,
Dutch, German).

Keywords of the systematic thesaurus:

1.6.5.2 Constitutional Justice — Effects — Temporal
effect — Retrospective effect (ex tunc).

2.1.1.3 Sources — Categories — Written rules —
Community law.

2.1.1.4 Sources — Categories — Written rules —
International instruments.

3.11 General Principles — Vested and/or acquired
rights.

5.3.29 Fundamental Rights — Civil and political
rights — Right to participate in public affairs.

5.5.1 Fundamental Rights — Collective rights — Right
to the environment.

Keywords of the alphabetical index:

Environment, protection, standstill obligation /
Environment, impact, assessment / Environment,
spatial planning, zoning / Decision-making, public
participation.

Headnotes:

With regard to the protection of the environment,
Article 23 of the Constitution contains a “standstill
obligation”. It prevents the legislator from significantly
reducing the level of protection afforded by applicable
law, if there are no public interest grounds for doing
SO.

Summary:

I. The association “Inter-Environnement Wallonie”
applied to the Court of Arbitration for annulment of a
number of provisions of a programme-decree on
economic recovery and administrative simplification
adopted by the Walloon Region on 3 February 2005.

The applicant mainly challenged Article 55, which
concerns spatial planning and, more specifically,
zoning procedure.

The applicant argued inter alia that the procedure for
implementing “zones designated for future industrial
development” (ZADI), as laid down in the challenged
article, offered fewer guarantees of due protection of
the environment than the procedure previously in
force and accordingly breached the constitutional
guarantee on protection of the environment
(Article 23 of the Constitution).

Previously, implementation of a ZADI required a
municipal development plan, which could only be
adopted by the municipal council following a public
enquiry and an environmental impact study, with the
participation of a certified project designer and
opinions from specialised authorities. Under the new
regulations, implementation of a ZADI merely
necessitated a decision giving reasons relating to a
number of factors such as the location, adjacent
properties, the costs for the region concerned and
that region's needs, existing transport infrastructure
and so on. In addition, a ZADI now concerned all
kinds of economic activities, not just industrial ones.

II. In response to the applicant's arguments, the Court
first observed that, with regard to protection of the
environment Article 23.3.4 of the Constitution
contains a “standstill obligation”. It prevents the
legislator from significantly reducing the level of
protection afforded by applicable law, if there are no
public interest grounds for doing so.

The Court considered whether the fact that a
municipal development plan was no longer required
in order to establish the zones in question and the
possibility of extending these zones to economic
activities other than those of an industrial nature,
without first having to assess the overall
environmental impact or hold a public enquiry on the
subject, breached Article 23 of the Constitution,
regard being had to (Articles3 to 6 of
Directive 2001/42/CE of the European Parliament and
the Council of 27 June 2001 on the assessment of
the effects of certain plans and programmes on the
environment and to Articles 7 and 8 of the Convention
on Access to Information, Public Participation in
Decision-making and Access to Justice in
Environmental Matters signed in Aarhus on 25 June
1998 and ratified by Belgium on 21 January 2003.

The Court pointed out, inter alia, that Article 7 of the
Aarhus Convention made it obligatory to submit
evaluation of “plans and programmes relating to the
environment” to a public participation procedure,
concerning which it laid down certain conditions.
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Specifically, after having provided the necessary
information to the public, appropriate practical and/or
other provisions must be made for the public to
participate during the preparation of such plans and
programmes, within a transparent and fair framework.

The Court noted that the substitute guarantees
introduced by the impugned article, in particular the
obligation to give reasons in the light of the factors
mentioned in paragraph 4 thereof, could not make
good the elimination of the substantive and
procedural guarantees inherent in the preparation of
a municipal development plan.

The Court concluded that the occupants of properties
adjacent to these zones were faced with a significant
decline in the level of protection afforded by the
previous legislation, which, in the light of the above-
mentioned provisions of European and international
law, could not be justified by the public-interest
grounds underlying the impugned article.

The Court accordingly annulled the article in question.
To avoid any legal uncertainty resulting from this
annulment (ex tunc), it decided, pursuant to
Article 8.2 of the special Act of 6 January 1989 on the
Court of Arbitration, that the annulled article should
continue to apply to permits issued under its
provisions, execution of which predated the
publication of the judgment in the “Moniteur belge”.

Cross-references:

To be compared with Judgment no. 135/2006 of the
same date (www.arbitrage.be), in which the Court
had already, for the first time, recognised the
standstill effect of Article 23 of the Constitution in
environmental protection matters, but found no
significant reduction in the level of protection (see
recital B.13.6), and with the later Judgment
no. 145/2006 of 28 September 2006. The Court had
previously ruled on the standstill effect of Article 23 of
the Constitution solely in social assistance matters
(Article 23.3.2 of the Constitution) in Judgment
no. 80/1999 (recital B.4.5) — see also Judgment
no. 169/2002 [BEL-2002-3-012].

Languages:

French, Dutch, German.

Identification: BEL-2006-3-011

a) Belgium / b) Court of Arbitration / ¢) / d) 18.10.2006
/ e) 157/2006 / f) / g) Moniteur belge (Official Gazette) /
h) CODICES (French, Dutch, German).

Keywords of the systematic thesaurus:

3.16 General Principles — Proportionality.

5.2.2 Fundamental Rights — Equality — Criteria of
distinction.

5.3.34 Fundamental Rights — Civil and political
rights — Right to marriage.

5.3.44 Fundamental Rights — Civil and political
rights — Rights of the child.

Keywords of the alphabetical index:

Marriage, right, restriction / Incest, relatives by
marriage in direct line, marriage, prohibition / Family,
protection / Family, morality.

Headnotes:

On account of its absolute nature, the legislation
banning marriage between all ascendants and
descendants and relatives by marriage in the same line
has disproportionate effects in that it imposes an
absolute bar on marriage between a parent-in-law and
a child-in-law after the death of the spouse who created
the relationship by marriage. It accordingly breaches
the constitutional principle of equality and non-
discrimination (Articles 10 and 11 of the Constitution).

Summary:

I. Crown counsel had applied to the Verviers first-
instance court seeking the annulment of a marriage
between a father-in-law and a daughter-in-law since
there was an absolute impediment to this marriage
under Article 161 of the Civil Code, which provides “In
direct line, marriage shall be prohibited between all
ascendants and descendants and relatives by
marriage in the same line.” Under Article 163 of the
same Code, marriage between an uncle and a niece
or a nephew or between an aunt and a niece or a
nephew remains prohibited, but Article 164 provides
that this prohibition can be lifted by royal order where
there are “serious grounds” for doing so.

In connection with these proceedings the court
decided to question the Court of Arbitration first as to
whether Article 164 of the Civil Code was compatible
with the constitutional rules of equality and non-
discrimination (Articles 10 and 11 of the Constitution),
taken together with Article 12 ECHR, in that it made it
possible for restrictions on marriage to be lifted by
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royal order only in the cases set out in Article 163 of
the Civil Code, whereas an absolute prohibition
(Article 161) existed in other comparable situations,
such as marriage between a parent-in-law and a
child-in-law after the death of the spouse who created
the relationship by marriage. The court also asked the
Court of Arbitration to rule on the compatibility with
the same constitutional provisions of Article 161 of
the Civil Code, in that, in a direct line, it prohibited
marriage between all ascendants and descendants
and relatives by marriage in the same line, whereas
in a collateral line only marriage between a brother
and a sister was prohibited (Article 162).

II. The Court dealt jointly with the two preliminary
questions.

It first pointed out that, according to the case-law of
the European Court of Human Rights, the right
enshrined in Article 12 ECHR was subject to the
national laws of the Contracting States, but the
limitations thereby introduced must not restrict or
reduce the right in such a way or to such an extent
that the very essence of the right was impaired (Rees
v. United Kingdom, 17 October 1986, Series A,
no. 106.50).

The Court then noted that, whereas the impediment
to marriage between ascendants and descendants
and relatives by marriage in the same line had its
basis in the incest taboo, the impediment to marriage
between relatives by marriage in direct line with no
biological ties was based on moral and social
reasons, not on physiological or eugenic criteria.
Parliament thereby sought to safeguard the sanctity
of the family and to guarantee the place of each
generation within the family.

The Court held that the difference in treatment
resulting from the existence or lack of an impediment
to marriage between, firstly, a parent-in-law and a
child-in-law and, secondly, relatives in a collateral
line, was founded on an objective criterion, namely
the nature and degree of the relationship between the
persons concerned. In view of the closer link between
a parent-in-law and a child-in-law the Court deemed
this criterion appropriate to achieve the aim pursued
by parliament.

The Court considered that the fact that the link
between a parent-in-law and a child-in-law differed
from that between relatives in a collateral line other
than siblings, for whom there was no impediment to
marriage, could also be inferred from the
maintenance obligation existing between relatives by
marriage in direct line, despite the lack of any
relationship by descent. For instance, a parent-in-law
had a maintenance obligation vis-a-vis his or her

children-in-law after their spouses' death (Article 2032
of the Civil Code). Other relatives by marriage in
direct line also had a maintenance obligation, which
in some cases continued after the death of the person
who created the kinship (Article 206 of the Civil
Code).

The Court nonetheless held that, on account of its
absolute nature, the measure had disproportionate
effects, since it entirely prohibited marriage between
a parent-in-law and a child-in-law after the death of
the spouse who created the relationship by marriage.

In the operative provisions, it ruled that since
Article 161 of the Civil Code, where taken in
conjunction with Articles 163 and 164, absolutely
prohibited marriage between a parent-in-law and a
child-in-law after the death of the spouse who created
the relationship by marriage, it violated Articles 10
and 11 of the Constitution, taken together with
Article 12 ECHR.

Languages:

French, Dutch, German.
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Bosnia and Herzegovina
Constitutional Court

Important decisions

Identification: BIH-2006-3-006

a) Bosnia and Herzegovina / b) Constitutional Court /
c) Plenary session / d) 29.09.2006 / e) U-17/06 / f) /
d) Sluzbeni glasnik Bosne i Hercegovine (Official
Gazette), 14/07 / h) CODICES (Bosnian, English).

Keywords of the systematic thesaurus:

3.10 General Principles — Certainty of the law.
5.3.13.2 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Effective remedy.

5.3.13.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Access to courts.

Keywords of the alphabetical index:
Remedy, proceedings, lack / Legislation, incoherence.
Headnotes:

The right to a fair trial is violated if the legislation
simply mentions the formal possibility of a remedy,
but does not stipulate the court proceedings
necessary to achieve this remedy.

Summary:

On 5 July 2006, the Supreme Court of the Federation
of Bosnia and Herzegovina asked the Constitutional
Court to review the compliance with the Constitution
and with Article 6.1 ECHR of several articles of the
1996 Law on Minor Offences Violating Federation
Regulations (hereinafter referred to as “the Law”. The
articles of the Law in question were Articles 152, 153,
154, 155, 156 and 157.

Article 157 of the Law provides that the provisions of
the Criminal Procedure Code which relate to a
request for extraordinary review of a final decision will
apply to proceedings on a request filed for judicial
review. The Supreme Court argued that these
provisions were inconsistent with Article I1.3.e of the

Constitution and Article 6.1 ECHR, in that they
stipulated the remedy that would secure access to the
courts, but did not set out the procedure related to
this remedy. They referred to the procedure involving
an extraordinary legal remedy in criminal
proceedings, which is not, in fact, provided for under
the applicable law on criminal procedure. Access to
court upon request for judicial review in proceedings
for minor offences is accordingly prevented.

When the Law was passed, the Criminal Procedure
Code for the former SFRY was in force and was
subsequently adopted as the law of Bosnia and
Herzegovina. Chapter XXIV of that Law provided that
a request for extraordinary review of a final judgment
could be used as an extraordinary remedy. In the
Criminal Procedure Code enacted in 1998 in the
Federation of Bosnia and Herzegovina, which
superseded the Criminal Procedure Code of the
former SFRY, there was no provision for an
extraordinary legal remedy. Moreover, the current
Criminal Procedure Code of the Federation of Bosnia
and Herzegovina, which was enacted in 2003 and
referred to here as the “Criminal Procedure Code of
the F BiH” does not provide for this extraordinary
legal remedy. Neither does it stipulate the
proceedings necessary to achieve it. The Supreme
Court contended that this state of affairs, where a
legal remedy such as access to court is provided for
in one law, and which refers to the procedure laid
down by another law which does not in fact provide
for such a remedy, is incompatible with Article 11.3.e
of the Constitution and Article 6.1 ECHR.

Articles 152 to 156 of the Law set out the
requirements for filing a request for judicial protection.
Article 157 provides that in cases of a request for
judicial protection, the relevant provisions pertaining
to extraordinary review of a valid judgment, stipulated
by the Criminal Procedure Code valid in the territory
of the Federation, will apply. However, the Criminal
Procedure Code of the F BiH only stipulates one
extraordinary remedy — renewal of proceedings. It
does not contain any provisions on the proceedings
to be conducted upon a request for extraordinary
review of the valid judgment or upon a request for the
protection of legality referred to in Article 157 of the
Law. The legislator did not take into account this new
legal situation after the new criminal procedure code
came into force, and did not make changes or
amendments to the challenged Law.

In the Federation of Bosnia and Herzegovina, the
Law on Minor Offences of the Federation of Bosnia
and Herzegovina entered into force on 29 June 2006.
Article 83 of this Law provides that the challenged
Law will cease to apply as soon as the new Law
comes into force. Article 84 of the new Law also
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provides that any pending proceedings involving
extraordinary remedies shall be completed by the
relevant court under the previous law. It follows,
therefore, that although the challenged Law is no
longer in force, Articles 152 to 157 still apply. During
the process of drafting new legislation on minor
offences, the legislator did not take into account the
fact that the provisions relating to proceedings
involving extraordinary remedies referred to in
Article 157 of the challenged Law were ineffective
and therefore there were no provisions relating to
such proceedings which could be applied by the
courts.

The Constitutional Court observed that Articles 152 to
157 of the challenged Law only provided for the
formal possibility of using an extraordinary remedy -
a request for judicial protection. They did not stipulate
the court proceedings which should be undertaken in
order to achieve this remedy. As a result, there was
an infringement of the principle of legal certainty,
which requires states to provide clear and specific
norms, available to all, to enable citizens to conduct
themselves in accordance with these norms and to
enable the competent authorities to ensure that all
citizens can exercise their constitutional rights. These
include the right of access to court, within the right to
a fair trial, under Article 11.3.e of the Constitution and
Article 6.1 ECHR.

The Constitutional Court therefore pronounced the
provisions of Articles 152 to 157 of the challenged
Law to be inconsistent with Article 1l.3.e of the
Constitution and Article 6.1 ECHR.

Languages:

Bosnian, Serbian, Croatian, English (translations by
the Court).

Identification: BIH-2006-3-007

a) Bosnia and Herzegovina / b) Constitutional Court /
c) Plenary session / d) 18.11.2006 / e) U-4/04 / f) / g)
Sluzbeni glasnik Bosne | Hercegovine (Official
Gazette), 14/07 / h) CODICES (Bosnian, English).

Keywords of the systematic thesaurus:

4.2.1 Institutions — State Symbols — Flag.

4.2.2 Institutions — State Symbols — National
holiday.

5.2.2.3 Fundamental Rights — Equality — Criteria of
distinction — Ethnic origin.

Keywords of the alphabetical index:

Constituent people, national symbols, discrimination /
Flag, discrimination / Holiday, national, discrimination.

Headnotes:

The constituent peoples have a fundamental right to
political representation. The symbols of Entities must
represent all citizens of the Entities, that is, all citizens
of Bosnia and Herzegovina must identify with those
symbols.

Summary:

I. On 12 April 2004, the Chairman of the Presidency
of Bosnia and Herzegovina (hereinafter referred to as
“the applicant”) asked the Constitutional Court to
review the compliance with the Constitution of various
provisions. They included Articles 1 and 2 of the Law
on the Coat of Arms and Flag of the Federation of
Bosnia and Herzegovina (hereinafter: “Law on the
Coat of Arms and Flag of Federation), Articles 1, 2
and 3 of the Constitutional Law on the Flag, Coat of
Arms and Anthem of the Republika Srpska
(hereinafter: “Constitutional Law of RS”), Articles 2
and 3 of the Law on the Use of Flag, Coat of Arms
and Anthem of the Republika Srpska (hereinafter:
“Law on the Use of Flag, Coat of Arms and Anthem”)
and Articles 1 and 2 of the Law on the Family Patron-
Saints’ Days and Church Holidays of the Republika
Srpska (hereinafter: “Law on Holidays of RS”).

At its plenary session of 31 March 2006 the
Constitutional Court adopted a partial decision (“Partial
Decision I”) to the effect that certain parts of Articles 1
and 2 of the Law on the Coat of Arms and Flag of
Federation, Articles 2 and 3 of the Constitutional Law
of RS were out of line with Articles 1.1 and 1.2 of the
Constitution, and with Article 1.4 of the Constitution, in
conjunction with Articles 1.1 and 2.a and 2.c of the
International Convention on the Elimination of All
Forms of Racial Discrimination.

As part of the applicant’s request had already been
resolved by Partial Decision |, the Constitutional
Court dealt in the case in point with the constitutional
review of Article 1 of the Constitutional Law of RS and
Articles 1 and 2 of the Law on Holidays of RS.
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The applicant pointed out that the flag of the
Republika Srpska contains all the features of the flags
of the Principality of Serbia of 1878 and the Kingdom
of Serbia of 1882 respectively. It incorporates
symbols with deep roots in the history of the Serb
people. The applicant suggested that the above
provisions of the Constitutional Law of RS
discriminated against Bosniak and Croat peoples as
constituent peoples in the entire territory of Bosnia
and Herzegovina and thus in the Republika Srpska as
well. The provisions also discriminate against other
citizens of Bosnia and Herzegovina. The enactment
of these provisions resulted in direct discrimination on
national grounds against the Bosniak people, the
Croat people and other citizens of Bosnia and
Herzegovina. This had brought about an atmosphere
of fear amongst them, and distrust in the authorities
of the Republika Srpska, and was impeding the return
of non-Serbs to their homes of origin in the Republika
Srpska. The applicant also argued that the present
case raised an issue of discrimination with regard to
the right to return as guaranteed under Article 11.5 of
the Constitution of Bosnia and Herzegovina,
prohibition of discrimination on national origin and
provision of equal treatment with regard to the right of
freedom of movement within state boundaries.

The applicant also contended that Articles 1 and 2 of
the Law on Holidays of RS contravened Article 11.4 in
conjunction with Articles 1.3 and 1.5 of the
Constitution. Articles 1 and 2 of the Law on Holidays
designate various family patron-saints’ days and
church holidays as the holidays of the Republika
Srpska. They are Christmas, Day of Republic, New
Year, Twelfth-day, St. Sava, First Serb Uprising,
Easter, Whitsuntide, May Day — Labour Day and St.
Vitus’ Day. The applicant observed that, with the
exception of Labour Day, the holidays of only one
people, the Serb people, are included, which are
orthodox religious holy days and holidays associated
with the history of the Serb people and the Orthodox
faith, such as the First Serb Uprising, Twelfth-day,
Orthodox Christmas and Easter. The holy days of
other peoples and religious denominations, such as
Eid (Bajram), Catholic Christmas and Easter, are
designated as working days. The enactment of
holidays that are part of the Serbs’ history simply
serves to create an air of distrust among other
peoples and citizens and maintains a sense of fear of
ethnic cleansing, which they experienced during the
aggression on Bosnia and Herzegovina between
1992 and 1995, when they were forced to leave their
homes of origin.

The National Assembly of RS argued that this view
was not well founded. It pointed out that the three
colours of red, white and blue, portrayed on the flag
of the Republika Srpska are in fact “Pan-Slavic”

colours and that they are also displayed on the
Croatian flag, albeit in a different arrangement. On
the basis that all constituent peoples in Bosnia and
Herzegovina are of Slavic origin, the National
Assembly argued that the colours themselves could
not be the subject of a constitutional dispute and that
their arrangement represents an aesthetic matter, not
a constitutional one.

Turning to the Law on Holidays of RS, the National
Assembly pointed out that Article 2.2 of the Law
grants all citizens of the Republika Srpska a right to
celebrate three days per year on religious holidays of
their choice, without discrimination on any grounds.

. The Constitutional Court emphasised the
importance of symbols in fostering and preserving the
tradition, culture and distinctive characteristics of
every people. As they represent the achievements,
hopes and ideals of a state, they have to be
respected by all its citizens, in this specific case by
the citizens of Entities. In order to be perceived as
such by all the citizens of Entities in Bosnia and
Herzegovina, the flag of the Republika Srpska must
be the symbol of all of its citizens and the holidays
celebrated in the Republika Srpska must be regulated
in such a way that none of the constituent peoples is
treated in a preferential manner.

The Constitutional Court accepted the arguments the
RS National Assembly put forward, to the effect that
the flag of the Republika Srpska, as defined in
Article 1 of the Constitutional Law of RS, did not just
represent the Serb people in the Republika Srpska,
as the colours displayed on it were Pan-Slavic
colours, which are related to the history of all the
Slavic peoples, including the constituent peoples of
Bosnia and Herzegovina. The Constitutional Court
observed that the flags of the Republika Srpska and
the flag of Serbia were not identical as the flag of
Serbia contains a coat of arms, whereas the flag of
Republika Srpska does not.

The applicant had contended that the flag was used
during the war and that war was waged under that
symbol, another point in favour of the argument that
the colours on the flag and their arrangement were
unconstitutional. The Constitutional Court did not
accept this argument, and pronounced Article 1 of the
Constitutional Law of RS to be in conformity with
Article 11.4 of the Constitution in conjunction with
Article 1.1. and Article 2.a, 2.b, 2.c, 2.d and 2.e of the
International Convention on the Elimination of All
Forms of Racial Discrimination. It could not, therefore,
accept the applicant’s allegations that the Republika
Srpska failed to fulfil its positive obligations under
Article 1.1 and 11.6 of the Constitution by failing to
change the above article.
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The Constitutional Court ruled that Articles 1 and 2 of
the Law on Holidays of RS were out of line with
constitutional principle of equality of the constituent
peoples, citizens and Others, were of a discriminatory
nature, and that they contravened Article I1.4 of the
Constitution in conjunction with Articles 1.1 and 2.a
and 2.c of the International Convention for Elimination
of All Forms of Racial Discrimination. The challenged
provisions of the Law only included those holidays
which reflected and exalted Serb history, tradition,
customs and religious and national identity, while
imposing the same values on members of other
constituent peoples, other citizens and Others on the
territory of the Republika Srpska. The Constitutional
Court stressed that Serb people in Republika Srpska
were entitled to preserve their identity and traditions
through legislative mechanisms. Nonetheless, equal
rights must be accorded to other citizens and
constituent peoples of the Republika Srpska.

Justices David Feldman and Constance Grewe
delivered separate dissenting opinions.

Cross-references:

- Decision no. U-4/04-Partial Decision |, Bulletin
2006/1 [BIH-2006-1-002].

Languages:

Bosnian, Serbian, Croatian, English (translations by
the Court).

Bulgaria
Constitutional Court

Statistical data
1 September 2006 — 31 December 2006

Number of decisions: 3

Important decisions

Identification: BUL-2006-3-002

a) Bulgaria / b) Constitutional Court / ¢) / d)
13.09.2006 / e) 06/06 / f) / g) Darzhaven vestnik
(Official Gazette), 78, 26.09.2006 / h).

Keywords of the systematic thesaurus:

3.4 General Principles — Separation of powers.

4.1.1 Institutions — Constituent assembly or
equivalent body — Procedure.
4.1.2 Institutions — Constituent assembly or

equivalent body — Limitations on powers.

4.4.1.3 Institutions — Head of State — Powers —
Relations with judicial bodies.

4.5.2 Institutions — Legislative bodies — Powers.
4.5.8 Institutions — Legislative bodies — Relations
with judicial bodies.

47415 Institutions - Judicial bodies -
Organisation — Members — End of office.
4.7.4.3.5 Institutions — Judicial bodies -

Organisation — Prosecutors / State counsel — End of
office.

4.7.5 Institutions — Judicial bodies — Supreme
Judicial Council or equivalent body.

4.7.7 Institutions — Judicial bodies — Supreme court.
4.7.16.2 Institutions — Judicial bodies — Liability —
Liability of judges.

Keywords of the alphabetical index:

Judge, dismissal, by parliament / Constitution,
fundamental principle, protection / Judiciary,
independence / Parliament, powers, restriction /
Parliament, exclusive right to amend the Constitution.
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Headnotes:

The three independent branches of government are
the legislature, the executive and the judiciary. The
way they function can only be changed by the Grand
National Assembly, not by amendment of the
Constitution by the ordinary National Assembly.

Summary:

Proceedings were instituted at the instigation of the
plenary Court of Cassation, alleging the
unconstitutionality of § 6.1 of the Act amending the
Constitution, introducing a new Article 129.4. This
amendment of the Constitution concerned the form of
State government, an area where any amendment of
the Constitution is in fact the prerogative of the Grand
National Assembly.

It should be noted first of all that the Constitution of
1991 expresses the desire of the majority of
Bulgarian society for Bulgaria to occupy its rightful
place among European countries which set an
example both morally and economically. The law
grants relative inviolability to the subject matter of
Article 158 of the Constitution by stipulating that only
the Grand National Assembly can modify this part of
the fundamental law. The Bulgarian Constitution thus
follows the tradition whereby certain subjects are too
important to be amended by a qualified majority in the
ordinary National Assembly. This self-restriction in the
Constitution serves to guarantee stability and respect
for the established constitutional order. If the ordinary
National Assembly had the power to make changes
and amendments to the Constitution, the Constitution
would not occupy the special place it occupies today
in the country's legal system. Changing essential
chapters of the Constitution without following the
special procedure provided for in Article 158 could
expose the Constitution to hasty amendments or
passing interests. It would be difficult to legitimise a
political system if the amendment at its origin were
the fruit of improvisation, an arrangement or
misguided outside pressure.

The new Article 129.4 of the Constitution stipulates
that in the event of serious breaches of their official
obligations, or of activities likely to harm the prestige
of the judiciary, Supreme Court Presidents and the
Chief Prosecutor may be dismissed from office not
only by the Supreme Judicial Council but also by the
President of the Republic at the request of two thirds
of the parliament.

Article 158.3 of the Constitution stipulates that
questions concerning the form of state structure and
the form of government are to be resolved by the

Grand National Assembly. Provisions directly
concerning the form of state structure and of
government are to be found in Chapter One of the
Constitution, on “Fundamental Principles”. This
chapter contains other principles, such as national
sovereignty, the rule of law, the supremacy of the
Constitution, the separation of powers, and political
plurality. All these principles are of fundamental
importance for any modern state. It would therefore
be unacceptable for the ordinary National Assembly
to be able to amend this part of Chapter One.

The sole subject of this decision is a constitutional
principle without which the state could not function
according to the rules of civilisation, namely the
fundamental principle of the separation of powers
between the legislature, the executive and the
judiciary.

Fundamental principles for the normal functioning of
society, such as the separation of powers, mutual
deterrence, and interaction and co-operation are the
fruit of historical traditions and subjective attitudes,
and contain ideas which have not actually been
realised in the normal manner. In this particular case,
in order to determine whether the law in question is in
accordance with the fundamental principles of the
form of state structure and government, the Court
must take the Constitution into account.

The desire of the legislator to give each branch of
government the power to act independently in its
respective field is evident; only the National Assembly
passes the budget, which determines the
remuneration of law officers, and elects the eleven
members of the Supreme Judicial Council. The
members of that Council are responsible, in their turn,
for supervising the behaviour of senior justice
officials. The impugned provision, which concerns
one of the most important aspects of the
organisational independence of the judiciary,
highlights the imbalance between the three branches
of government. Accordingly, the Court considers that
there has been a breach of the three-way separation
of powers enshrined in the Constitution.

The impugned provision is also at variance with the
rule of law. It is a well-established fact that in the
continental tradition the content of this notion is linked
to the provisions of the law regarding the structure,
form and functioning of the State.

Following the amendments made to it, the
Constitution provides for Parliament and the Supreme
Judicial Council, under the same conditions and for
the same reasons, to be able to take decisions
independently. This state of affairs could give rise to
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insurmountable problems. When more than one body
is responsible for taking the same decisions they tend
to avoid doing so. The result could be legal chaos.

The proper procedure for dismissing a judge should
give the interested parties a say in the decision. In
other words the procedure should provide from the
outset for the possibility of challenging the findings of
the parliament. It is inadmissible that in respect of this
essential part of the Constitution, preventive
measures are rejected in favour of post factum
appeals to the Constitutional Court.

In the light of the above, the Court considers it
necessary to protect the Constitution against
amendments not in keeping with its fundamental
principles and declares the impugned decision in
violation of the Constitution.

Languages:

Bulgarian.

Croatia
Constitutional Court

Important decisions

Identification: CRO-2006-3-012

a) Croatia / b) Constitutional Court / c¢) / d)
22.01.2006 / e) U-111-59/2006 / f) / g) Narodne novine
(Official Gazette), 132/06 / h) CODICES (Croatian,
English).

Keywords of the systematic thesaurus:

1.3.5.12 Constitutional Justice — Jurisdiction — The
subject of review — Court decisions.

2.2.2.2 Sources — Hierarchy — Hierarchy as between
national sources — The Constitution and other
sources of domestic law.

3.16 General Principles — Proportionality.

5.1.4 Fundamental Rights — General questions —
Limits and restrictions.

5.3.39.3 Fundamental Rights — Civil and political
rights — Right to property — Other limitations.

Keywords of the alphabetical index:

Confiscation, property, preventive measure /
Confiscation, proportionality.

Headnotes:

The standpoint taken by the Constitutional Court
attracted criticism in this case because the Court,
when hearing a constitutional complaint, had decided
on legality rather than the violation of constitutional
rights, and had also held that law could be used
to justify the non-application of constitutionally
guaranteed human rights and freedoms.

One of the judges who voted in favour of the decision
commented that the Court should express a view in
its reasoning as to the proportionality of the restriction
of the guaranteed right of ownership. This would not,
however, bring into question the established Court
practice regarding restrictive examination of penalties
and safety measures adjudicated in criminal and
misdemeanour proceedings.
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Summary:

A foreign citizen was found guilty in misdemeanour
proceedings in Croatia of an offence under
Article 993.3 of the Maritime Code (Narodne novine
no. 181/04). He was fined. The fine was reduced at
appeal, due to extenuating circumstances.
Article 1008.2 of the Maritime Code was also applied
and the vyacht, with its appurtenances and
accessories, inventory and vessel documents, was
confiscated as a precautionary measure.

The defendant in the proceedings described overleaf
filed a constitutional complaint. The Constitutional
Court rejected it, by a majority. In his complaint, the
applicant had highlighted allegations which had
already been rejected by the lower courts. The
Constitutional Court found no breach of his rights
under Article 29 of the Constitution to a fair and
independent trial and a decision within a reasonable
time or of the principle that illegally obtained evidence
is not admissible in court proceedings. Article 30
provides that a sentence for a serious criminal
offence may result in the loss of rights or a ban on
acquiring them for a certain period of time, if this is
necessary to protect the legal order. Articles 48.1 and
50.1 of the Constitution are also relevant here. They
respectively provide for a constitutionally guaranteed
right of ownership. This right may, however, be
restricted or the property itself expropriated, upon
payment of compensation equal to its market value,
where this is in the interests of the Republic of
Croatia.

Article 94.4 of the Maritime Code applies to owners of
ships and operators of yachts or boats which
transport passengers for money. Passengers may
only be transported for money within the internal
waters and territorial seas of Croatia by Croatian
boats or yachts, owned by domestic natural or legal
persons who comply with requirements contained in
special regulations issued by the minister.

Six judges of the Constitutional Court opposed the
rejection of the applicant’s complaint. They presented
a separate opinion, based on a constitutional
interpretation of Article 48.1 of the Constitution, read
in conjunction with Article 16.2. In it, they pointed out
that the confiscation of the yacht was a grave material
consequence; completely out of proportion to any
illicit benefits the complainant may have derived in
committing what was admittedly a serious offence.

In their view, the reasoning behind the Court's
decision — that the law could be used to justify
derogation from constitutionally guaranteed rights —
was totally unacceptable and inappropriate in
constitutional law. They expressed concern, too,

about the implications of such a stance for the future
practice of the Court, as the Court, in deciding on
constitutional complaints, would be deciding upon
legality rather than the violation of constitutional
rights. It could also result in legal provisions in future
cases being used to justify the non-application of
constitutional provisions that guarantee human rights
and fundamental freedoms.

A judge who voted to reject the constitutional
complaint had certain misgivings as well, and
published a separate opinion indicating disagreement
with some of the reasoning behind the decision. He
suggested that the Court ought to have examined
whether there had been a restriction on ownership
under Article 16 of the Constitution. In his view, the
Court should also have expressed a view as to
whether the restriction on ownership rights was
proportionate here. Finally, the circumstances of this
particular case did not, in his opinion, warrant a
change in the Court’s practice of rigorous scrutiny of
penalties and safety measures in criminal and
misdemeanour proceedings.

Languages:

Croatian, English.

Identification: CRO-2006-3-013

a) Croatia / b) Constitutional Court / c¢) / d)
14.09.2006 / e) U-III-685/2005 / f) / g) Narodne
novine (Official Gazette), 107/06 / h) CODICES
(Croatian, English).

Keywords of the systematic thesaurus:

3.9 General Principles — Rule of law.

4.7.9 Institutions — Judicial bodies — Administrative
courts.

5.3.13.19 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Equality of arms.

Keywords of the alphabetical index:

Judgment, enforcement / Execution, writ, basis.
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Headnotes:

The rule of law is one of the highest values of the
constitutional order of the Republic of Croatia. Implicit
within it is the obligation of courts, when interpreting
and applying regulations, to act in such a way that
they do not violate human rights and fundamental
freedoms.

Summary:

The applicant was the successor in title to somebody
who had been involved in a labour dispute and who
was awarded damages and litigation costs derived
from execution proceedings. The applicant filed a
constitutional complaint. The Constitutional Court
began by examining the content of constitutional
rights under Article 14.2 of the Constitution (equality
of all before the law) and Article 29.1 of the
Constitution (universal right to a fair and independent
trial and a decision within a reasonable time). It held
that the judgments in question infringed the
provisions of the Execution Act and breached various
constitutional rights.

The Court observed that execution proceedings are
based on the principle of formal legitimacy.
Accordingly, the Court charged with execution may
only act within the framework and on the grounds of a
valid execution document. Execution may only be
ordered to realise the claim specified in the execution
document and within the scope set out therein. Those
drafting execution documents and presenting claims
in civil or administrative proceedings must have
regard to the suitability of the execution document. In
the case in point, the execution document specified
an obligation to pay interest, but gave no indication as
to when the interest should begin to run. The
applicant was prevented from correcting this defect in
the documentation.

The Constitutional Court found that the execution
court was not authorised to supplement the execution
document and the writ of execution so as to establish
the point at which interest began to run. This fell
outside its function of providing legal protection. It
would be particularly wrong to allow judgment
creditors themselves to indicate the starting point for
the interest and to forward that submission to those
involved in payment operations for use in the
calculation of the applicant’s total debt. By acting in
this way, the execution court overstepped the
boundaries set out in the execution document. It
effectively contravened the provisions of the
Execution Act. The Second Instance Court did not
sanction this violation.

The Constitutional Court held that the rule of law is
one of the highest values of the constitutional order of
the Republic of Croatia. Implicit within it is the
obligation of courts, when interpreting and applying
regulations, to act in such a way that they do not
violate human rights and fundamental freedoms. The
judgments in question were overturned and the case
was referred to the First Instance Court for retrial.

Languages:

Croatian, English.

5%

Identification: CRO-2006-3-014

a) Croatia / b) Constitutional Court / c¢) / d)
03.10.2006 / e) U-111-4845/2004 / f) / g) Narodne
novine (Official Gazette), 114/06 / h) CODICES
(Croatian, English).

Keywords of the systematic thesaurus:

1.2.1 Constitutional Justice — Types of claim —
Claim by a public body.

1.4.9.1 Constitutional Justice — Procedure — Parties
— Locus standi.

5.1.1.5.2 Fundamental Rights — General questions —
Entitlement to rights — Legal persons — Public law.

Keywords of the alphabetical index:
Constitutional complaint, by state, admissibility.
Headnotes:

The Constitutional Court held in these proceedings
that the Republic of Croatia is not considered to be a
person entitled to lodge a constitutional complaint,
under Article 128.4 of the Constitution.

Summary:

The Constitutional Court rejected a constitutional
complaint lodged by the Republic of Croatia against
judgments by lower courts in proceedings regarding
the payment of Christmas allowances and gifts for
children for the year 2000, together with legal default
interest and litigation costs.
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The Court referred in its reasoning to a provision of
Article 72 of the Constitutional Act on the Constitutional
Court. This provides that the Constitutional Court shall
reject a constitutional complaint if it is not competent, if
the complaint was not submitted in time, or if it is
incomplete, incomprehensible or not permissible. A
constitutional complaint is not permissible if it is
submitted by somebody who is not entitled to do so.
The Court also referred to a provision of Article 128.4 of
the Constitution. Under this provision, the Croatian
Constitutional  Court decides on  constitutional
complaints against individual decisions by government
bodies, local and regional government authorities, and
legal persons vested with public authority, where these
decisions violate human rights and fundamental
freedoms, as well as the right to local and regional self-
government guaranteed in the Constitution.

The reasoning for the constitutional complaint, which
was not taken into consideration due to its nature,
has interesting implications regarding the application
of substantive law to the disadvantage of the state as
a party to proceedings, and regarding voluntarily
alteration of the claimant’s claim for payment into a
claim for compensation for damage, where the
Second-Instance Court had made a rough estimate of
the amount of adjudicated compensation.

Languages:

Croatian, English.

Identification: CRO-2006-3-015

a) Croatia / b) Constitutional Court / c) / d)
18.10.2006 / e) U-11I-3121/2005 / f) / g) Narodne
novine (Official Gazette), 123/06 / h) CODICES
(Croatian, English).

Keywords of the systematic thesaurus:

3.18 General Principles — General interest.

5.1.2 Fundamental Rights — General questions —
Horizontal effects.

5.1.4 Fundamental Rights — General questions —
Limits and restrictions.

5.3.21 Fundamental Rights — Civil and political
rights — Freedom of expression.

5.3.24 Fundamental Rights — Civil and political
rights — Right to information.

Keywords of the alphabetical index:

Dismissal, justification, statement to press / Freedom
of expression, limitation, due to employment contract.

Headnotes:

An individual can only carry out his or her “civil duty”
to report illegal and punishable deeds, without fear of
repercussions, by lodging a complaint with the
competent government authorities. In cases of
justified public interest, the competent government
authorities shall, in compliance with the existing
legislation, make this information available to the
media under the same conditions.

Summary:

The ordinary courts refused at three instances the
applicant’s claim in employment proceedings that the
termination of her contract of employment should be
deemed non-permissible and that she should be
allowed to resume her job.

The applicant’'s employer terminated her contact of
employment, when it discovered that she had
approached a newspaper, without permission, on
several occasions during April 2001. She had put
forward several unprofessional analyses of business
operations, she had levelled accusations against the
employer’s board of directors and management, and
given an extremely negative view of the business
operations of I.Ltd., in which she damaged the
employer’s reputation. She had also divulged
confidential business information, and this could be
harmful to her employer’s business interests.

The First-Instance Court found that there was just
cause in this particular case to terminate the contract
of employment, within the meaning of Article 107 of
the Labour Act. The Second-Instance Court rejected
the applicant’s appeal and upheld in their entirety the
facts established and the legal views expressed by
the First-Instance Court. The Second Instance Court
also pointed out that there is a procedure under which
government bodies inform members of the public as
to how to respond to illegal activity which violates the
public interest in the broadest terms, thereby making
this information available to the media under the
same conditions. The Court referred here to
Article 38.3 of the Constitution, in conjunction with
Article 5 of the Public Communications Act (Narodne
novine nos. 83/96, 143/98 and 98/01).
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The Croatian Supreme Court considered approaches
to the media by workers, where their employers’
business operations and resource management can
be portrayed in an extremely negative light, as well as
employer and employee relationships. It also studied
the significance of the applicant’s public appearance
in the case in point.

The Supreme Court concurred with the Second
Instance Court’s finding that the plaintiff could have
fulfilled her “intention to prevent damage and protect
the respondent’s property” by approaching and filing
a complaint with the appropriate government bodies.
There would have been publicity in the media as a
result, but this would not have justified terminating the
contract of employment. In her constitutional
complaint, the applicant repeated the allegations she
had made in the earlier proceedings, but alleged a
larger number of violations of constitutional rights.
Although some of them may have been relevant, she
did not give a clear enough explanation. The
Constitutional Court found that some of the rights
could not in fact have been violated at all. This is the
first case of its kind before the Constitutional Court. It
has attracted considerable interest from the public,
and there are further cases in the pipeline stemming
from the same event, either in an official capacity or
by private claim. The case concerns conflict between
the individual on the one hand and a monopolistic oil
company on the other. The Constitutional Court
accordingly devoted more space in its statement of
reasons to the decision to reject the complaint as ill
founded, and gave a more detailed explanation for
rejecting the complaint.

Languages:

Croatian, English.

Identification: CRO-2006-3-016

a) Croatia / b) Constitutional Court / ¢) / d)
20.11.2006 / e) U-IlI-3678/2005 / f) / g) Narodne
novine (Official Gazette), 133/06 / h) CODICES
(Croatian, English).

Keywords of the systematic thesaurus:

3.10 General Principles — Certainty of the law.
5.3.13.2 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Effective remedy.

5.3.13.18 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Reasoning.

Keywords of the alphabetical index:
Court, decision, reasoning, references to law applied.
Headnotes:

Where reasons are given for a court’s decision which
explain the legislation on which it was based, parties
to the proceedings are given clear direction as to why
the decision was made, the fairness of the decision
and as to why it would be futile to appeal. If the
legislation is not explained in this way, a litigant may
be hampered in exercising his or her constitutional
right to appeal or other legal remedy.

Summary:

I. The applicants lodged a constitutional complaint
against judgments and rulings delivered before the
Second-Instance Court in civil proceedings pertaining
to the joint ownership of land. They pointed out that
the lower court had not referred to a single specific
regulation as a basis for its decision, in its reasoning,
and suggested that this was in breach of civil
procedure as well as the right to an effective legal
remedy, which is enshrined in the Constitution.

II. The Constitutional Court upheld the applicants’
claims. They agreed that no regulation in substantive
law could be found in the earlier proceedings or in the
lower court’'s statement of reasons. Where reasons
are given for a court’s decision which explain the
legislation on which it was based, parties to the
proceedings are given clear direction as to why the
decision was made, the fairness of the decision and
as to why it would be futile to appeal. If the legislation
is not explained in this way, a litigant may be
hampered in exercising his or her constitutional right
to appeal or other legal recourse.

The Court overturned the lower court’s judgment and

other court rulings, and referred the matter to the
First-Instance Court for retrial.

Languages:

Croatian, English.
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5%

Identification: CRO-2006-3-017

a) Croatia / b) Constitutional Court / ¢) / d)
22.11.2006 / e) U-1-928/2000 / f) / g) Narodne novine
(Official Gazette), 135/06 / h) CODICES (Croatian,
English).

Keywords of the systematic thesaurus:

4.5.2 Institutions — Legislative bodies — Powers.
4.10.8 Institutions — Public finances — State assets.
5.2.1 Fundamental Rights — Equality — Scope of
application.

Keywords of the alphabetical index:

Company, state owned, management board,
member, status / Company, state owned, official,
regulation by law.

Headnotes:

If the state participates in economic affairs as a
majority shareholder or the founder of a company or
other institution, it enjoys the same legal position as
other entrepreneurs.

Summary:

I. The Constitutional Court was charged with the
assessment of the conformity with the Constitution of
Article 6 of the Obligations and Rights of State Officials
(Revisions and Amendments) Act. It repealed that part
of the Act which refers to Article 13b of the Obligations
and Rights of State Officials Act (Narodne novine
nos. 101/98, 135/98 and 105/99).

The Court referred in particular to the following
constitutional provisions:

Article 5.1 of the Constitution: Croatian legislation shall
conform to the Constitution, and other regulations shall
conform to the Constitution and the law.

Article 14.2 of the Constitution: All shall be equal
before the law.

Article 49.1 and 49.2 of the Constitution: Entrepre-
neurial and market freedom are pivotal to the
Croatian economy. The state shall ensure equal legal
status for all entrepreneurs within the market.

Article 50.2 of the Constitution: Legal restrictions may
be placed, in exceptional circumstances, on the
exercise of entrepreneurial freedom and property
rights, in order to protect nature, the environment,
public health and the interests and security of the
Republic of Croatia.

Il. The Court noted that when the state participates in
economic affairs, whether as a majority shareholder
or as the founder of a company or institution, it enjoys
the same legal position as any other entrepreneur.
Such entrepreneurial rights and interests must be
enjoyed in accordance with the relevant legislation.
The competence and authority of the company’s
board of directors and the rights of its shareholders
(which includes provision for determining their
income) are to be found in the Companies Act and in
the company’s memorandum and articles of
association. The state, as an entrepreneur, is subject
to restrictions upon its entrepreneurial rights and
freedoms, as set out in Article 50.2 of the
Constitution.

There is some doubt, under constitutional law,
whether the state, when it amended the legislation
described overleaf, used its authority as legislator to
determine the salaries of executives in companies
and institutions in which it has majority shareholdings
or which it set up. The Constitutional Court observed
that such a state of affairs would mean that those
companies and institutions would not be able to fix
salaries. This is a statutory right. It would also place
their management team in a different legal position
from that of the management team of companies and
institutions where salaries are fixed through the
company’s own management mechanisms. This
would contravene the principle of equality before the
law, which is enshrined in the Constitution.

The state’s intervention as a legislator in regulating
issues in the management and internal affairs of
companies or institutions in which it has shareholder’s
or founder’s rights and where it is exercising the
legal function of an entrepreneur has resulted in
the legislation it has enacted being declared
unconstitutional.

Two judges gave a separate opinion, to the effect that
the provisions in question cannot be described as
unconstitutional. In their view, the state (which has
the nature of a legal person) should not be put on the
same footing as the Croatian Parliament (which is the
representative body of citizens and the bearer of
national legislative power). The state as a legal
person (whether acting independently or with other
founders of companies or institutions) acts iure
gestionis in entrepreneurial undertakings. It should
enjoy the same legal position as other legal and
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natural persons who have set up companies or
institutions, within the system of entrepreneurial and
market freedom regulated by Article 49.1 of the
Constitution. Entrepreneurial freedom encompasses
the fixing of executive salaries on the basis of
employment contracts in accordance with the Labour
Act, as well as income under special contracts, where
members of the management team are not employed
directly by the employer.

They also suggested that the disputed legislation
should be subjected to the test of constitutionality,
under Article 16 of the Constitution, which stipulates
that freedoms and rights may only be restricted by
law in order to protect the freedoms and rights of
others, public order, public morality and health. Any
such restriction must be based on the Constitution. It
must also be in proportion to the goal and purpose
which the law is intended to achieve. There is a line
of authority from the Constitutional Court to this
effect.

No explanation was given in the reasoning behind the
decision as to why the restriction was not in
proportion to the goal and purpose that the legislator
wanted to achieve, within the meaning of Article 16 of
the Constitution. There was simply a statement to the
effect that “the state, as entrepreneur, is subject to
restrictions on its entrepreneurial rights and
freedoms, as set out within Article 50.2 of the
Constitution.”

In their view, the reasoning behind the decision
suggested that the Constitutional Court based its
opinion on the fact that it is the Companies Act which
designates those who have the competence to
determine salaries. To regulate this issue by a special
law (lex specialis) would be unconstitutional.

Under Article 2.4 of the Constitution, the Croatian
Parliament is competent to regulate economic, legal
and political relations. Any legislation it enacts within
this sphere must comply with the constitutional
requirement of the rule of law. The legislator is
authorised by law to regulate legal relations which are
already subject to legal regulation if reasons
acceptable under constitutional law exist for such
regulation.

The legal principles of “a later act” and “a special act’
(lex specialis) in relation to “the general act” (lex
generalis) may be the subject of judicial review, in
cases of an unconstitutional special act, where the fact
that this issue is already subject to legal regulation is
irrelevant. The fact that the repealed provision in the
case in point is designated a special act (lex specialis)
in relation to a general act (the Companies Act) is not
relevant under constitutional law. They pointed out that

a statement of reasons for a decision by the
Constitutional Court must substantiate the legal opinion
as to the unconstitutionality of an Act of parliament, or
provisions thereof, and must demonstrate clearly the
principles or provisions of the Constitution upon which
the Court is basing its constitutional interpretation.

Finally, in their separate opinion, the judges state that
the absence of a criterion for drawing a line between
the principle of constitutionality and the principle of
purposefulness is to be observed in the decisions’
statement of reasons. The principle of purposefulness
is not nor can be the subject of review in the
proceedings of the abstract control of an act.

The Court notes that, in making this decision, it also
had in mind that the disputed legal provision is part of
an act that regulates the obligations and rights of
state officials. The disputed provision, however,
regulates the salaries and remunerations of
“‘members of the managements of companies,
directors and other heads of institutions, and of the
corresponding bodies of other legal persons” and
does not refer to state officials.

Languages:

Croatian, English.
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Cyprus

Supreme Court

Important decisions

Identification: CYP-2006-3-001

a) Cyprus / b) The Supreme Council of Judicature / c)
/ d) 19.09.2006 / e) / f) / g) to be distributed upon
request / h) CODICES (Greek).

Keywords of the systematic thesaurus:

4.74.1.6.2 Institutions — Judicial bodies -
Organisation — Members — Status — Discipline.

4.7.5 Institutions — Judicial bodies — Supreme
Judicial Council or equivalent body.

4.7.7 Institutions — Judicial bodies — Supreme court.
5.3.13.14 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Independence.

5.3.13.15 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Impartiality.

Keywords of the alphabetical index:

Judge, disciplinary measure / Judge, biased,
dismissed / Judiciary, independence / Judicial
Council, competences.

Headnotes:

The Supreme Council of Judicature may remove a
judge from office in a case of proven serious
misconduct in the exercise of his or her judicial
functions.

Summary:

I. Advocates, litigants, lay members of the Industrial
Disputes Tribunal, two Trade Unions and two
Employers’ Federations filed complaints with the
Supreme Council of Judicature, against the Presiding
Judge of the Industrial Disputes Tribunal of Nicosia
(hereinafter referred to as “the Judge”). They alleged
misconduct in the exercise of his judicial functions.
The complainants alleged that the Judge’s constant
and frequently contentious interventions and his

comments during trials revealed bias and lack of
impartiality, and distorted the fairness of proceedings.

The Industrial Disputes Tribunal consists of the
Presiding Judge and two Lay Members of the Court.
They are nominated by the Trade Unions and the
Employers Federations and appointed by the
Supreme Council of Judicature. The Supreme
Council of Judicature consists of the President and
twelve Justices of the Supreme Court of Cyprus. It
has disciplinary powers over all Judges, including the
power to dismiss them where there has been serious
misconduct in the exercise of their judicial functions.

The Judge was served with a written notice setting
out the allegations against him. In a letter to the
Supreme Council of Judicature, he stated his position
and gave an explanation of the matter. The President
of the District Court of Nicosia was then appointed as
an investigating officer. He interviewed the
complainants and other witnesses (including the
Judge under investigation) and then submitted a
report to the Council. On the material before it, the
Supreme Council of Judicature decided that
disciplinary proceedings were warranted and
proceeded with the filing of charges against the
Judge, for serious misconduct. The Judge was called
to appear before the Supreme Council of Judicature
and to plead to the charges. He pleaded not guilty.
The proceedings were not held in public in
accordance with the Judge’s wish. The witnesses
appeared before the Council, read and adopted the
contents of their depositions and were cross-
examined by senior counsel appearing for the Judge.
At the end of the case against the Judge, the Council
found a prima facie case against him. The Judge
chose to give evidence himself and he called
numerous defence witnesses.

In order to prove the case against the Judge,
witnesses (including lay members of the Industrial
Disputes Tribunal, advocates and litigants) gave oral
evidence and substantiated the charges against him.
Furthermore, numerous files of proceedings over
which the Judge had presided were presented to the
Council, clearly revealing impermissible interventions
on his part, with the aim of influencing the outcome of
cases and leading them to the outcome he wished
for.

Il. Having considered all the evidence adduced and
all the material facts before it, the Council concluded
that there had been misconduct on the Judge’s part.
This consisted of discourteous behaviour in the
courtroom, lack of due consideration to parties to
proceedings, witnesses, counsel and lay members of
the Court. He had also made remarks on a constant
basis demonstrating favouritism, prejudice and bias
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and, significantly, a keen interest in the outcome of
cases. These acts amounted to serious breaches of
judicial conduct, prejudicial to the administration of
justice.

The Council accordingly held that the Judge’s acts
and misconduct constituted sufficient grounds for his
impeachment and removal from office. It was
stressed that a Judge’s decisions should not be
influenced by his personal views, beliefs or opinions
he may hold on various issues. Judges should
discharge their functions with due respect to the
principles of equal treatment of parties, non-bias,
honesty, integrity and impartiality, so as to safeguard
the fundamental right enshrined in Article 30 of the
Constitution that everyone is entitled to a fair trial.
Judges should act impartially in all circumstances,
thus protecting the independence and integrity of the
judiciary, which are crucial features of the
administration of justice. The purpose of these
proceedings was not to punish Judges but to uphold
the high standard of justice.

The decision of the Supreme Council of Judicature
was not unanimous. The President and eleven
Justices concurred, but one Justice dissented. In his
opinion, the evidence put forward did not prove the
serious charge of misconduct.

Languages:
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Keywords of the alphabetical index:

Legal order, internal harmony / Law, interpretation,
according to purpose / Medical facility, control by
Ministry of Health.

Headnotes:

Under Article 1 of the Constitution, the Czech
Republic is a democratic state, based on the rule of
law. The Constitutional Court had stated previously
that the Czech Republic had declared its adherence
not only to the formal but also to the substantive
concept of a state based on the rule of law. The
Czech Constitution accepts and respects the principle
of legality as an essential part of the concept of a law-
based state; positive law does not, however, bind it
merely to formal legality, rather the interpretation and
application of legal norms are subordinate to their
substantive purpose. The internal harmony of its legal
order is of crucial importance to the functioning of a
law-based state.

For the above reasons, individual statutes must be
comprehensible and the consequences that flow from
them foreseeable. The Constitutional Court stressed
that the right to life and to health, as set out in the
Charter of Fundamental Rights and Basic Freedoms
(referred to here as the “Charter”) constitute absolute
fundamental rights and values. The rights to self-
government and to property have to be viewed in the
light of these values. The Court did not in any way
question the right of the state to select the most
suitable method of ensuring they are protected. It is
also up to the state to arrange the most efficient way
of regulating and supervising medical facilities that
provide health care. In so doing, it is pursuing a
legitimate aim. However, this right is not to be
interpreted in an “absolute” sense, to the exclusion of
all other rights and constitutionally protected values,
including the right to self-government and the right to
the protection of property.

Summary:

I. A group of senators asked the Constitutional Court
to repeal certain provisions of the Act on Public Non-
Profit Institutional Medical Facilities (referred to here
as the “Act”) and its Annexes. They claimed that
these provisions were in conflict with the Constitution
and the Charter. The Act created a “network” of public
non-profit  institutional medical facilites. The
provisions resulted in a loss of operational autonomy
for medical facilities, in particular those which were
established by municipalities or regions; they would
have no right to dispose of their own property or to
take decisions about the extent of health care they

would provide, or the conditions under which it would
be done. The Ministry of Health acquired these
powers instead. Furthermore, medical providers now
had no guarantee of reimbursement for the services
which the state would direct them to provide. This
constituted an impermissible encroachment upon
their financial autonomy and their right to property.

The Assembly of Deputies and the Ministry of Health,
also parties to the proceedings, pointed out that the
rationale behind the network of public medical
facilities created by Parliament was to pursue the
public interest of ensuring care for citizens’ health.
This was why the provisions stipulated the way
properties were to be used. The Assembly and
Ministry took the view that the aims of the legislation
justified any interference with property rights as a
result of the transformation of certain medical facilities
into public medical facilities. The Senate, another
party to the proceedings, concurred with the
petitioners’ objections. In their reply the petitioners
pointed out that the state could take certain measures
in the public interest, but where they interfered with
the rights of others, those measures were subject to
review, as to whether they were legitimate and
proportionate.

Il. The Court established that Parliament adopted the
provisions under dispute in accordance with
constitutionally prescribed legislative procedure. It
then reviewed the constitutionality of the statutory
restrictions on property rights and on the capacity of
self-governing units to control the sphere of public
affairs which relates to health protection. It stressed
that the right to life and health are absolute
fundamental rights and values and the right to self-
government and to property have to be viewed in that
context. In cases of conflict between a fundamental
right or freedom with the public interest or with
another fundamental right, it is necessary to assess
the reason for the encroachment on the right in the
light of the means employed. The standard for this
assessment is the principle of proportionality, under
which there are three criteria to be satisfied in order
for the encroachment to be permissible.

The Court stated that the provisions of the Act were
capable of achieving the intended aim (the first
criterion), that is, to secure the provision of public
services in the area of health care. Parliament did
not explain why it had deemed it necessary to
encroach upon the property of territorial self-
governing units in relation to medical facilities. It had
also placed the regions under a duty to establish
public heath facilities without ensuring sources of
financing. Consequently, the Act did not pass muster
in terms of the principle of necessity (the second
criterion). The State was not prepared to provide any
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recompense for these restrictions on the rights to
self-government and property, and therefore the
conclusion must be reached that the purpose of the
Act could have been achieved in other ways which
would have had a lesser impact on the constitutional
protected values.

The Court reviewed the provisions to the effect that
the specific medical facilities listed in the Annexes to
the Act should form part of a network of public health
facilities. It held that, here again, Parliament had
failed to meet the criterion of necessity, as the aims
pursued could have been attained by other less
restrictive means. The Court did not continue to work
through the test of proportionality. It observed that
Parliament had breached the principle of legitimate
expectations, as it had not defined the rules for
bringing the medical facilities within the Annex under
the Act. The list in the Annex lacked generality, which
resulted in inequalities for existing medical facilities.
The Court stated that the contested provisions of the
Act seemed to be substantive restrictions which were
unreasonable, unjustifiable and, in the light of the
generally accepted and shared hierarchy of values,
disproportionate. They did not match the criterion of
necessity within the principle of proportionality;
neither did they fulfil the requirements of the
principles of the protection of legitimate expectations,
the equality of legal subjects, generality of law, and
legal certainty. The Constitutional Court therefore
called for the repeal of the provisions in question.
Several judges appended differing opinions to the
judgment.

Languages:

Czech.

Identification: CZE-2006-3-010

a) Czech Republic / b) Constitutional Court / ¢) Third
Chamber / d) 11.10.2006 / e) IV. US 428/05 / f) / g)
Shirka zakonu (Official Gazette) / h) CODICES
(Czech).

Keywords of the systematic thesaurus:

3.16 General Principles — Proportionality.

3.18 General Principles — General interest.

5.1.4 Fundamental Rights — General questions —
Limits and restrictions.

5.3.13.1.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Scope — Criminal proceedings.
5.3.13.13 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Trial/decision within reasonable time.
5.3.17 Fundamental Rights — Civil and political
rights — Right to compensation for damage caused by
the State.

Keywords of the alphabetical index:

Personality, right / Prosecution, restriction of right to
personality.

Headnotes:

Each criminal prosecution represents a restriction on
the aggregate of rights of personhood, some of which
are set out in Article 10 of the Charter of Fundamental
Rights and Freedoms. Such restrictions can usually be
justified, by the need to protect society from
perpetrators of crime. Nonetheless, some situations
cannot be described as legitimate restrictions, but are
in fact encroachments and violations of the rights
guaranteed in Article 10 of the Charter of Fundamental
Rights and Freedoms. The Constitutional Court had no
desire to define, in abstract terms, the type of cases
which would not qualify as legitimate restrictions on
rights of personhood. However, it stated that the period
when a criminal prosecution occurs, or the period
when a criminal conviction (which is subsequently
quashed) is in effect, is a factor which must be
reviewed. Restrictions on the rights of personhood
must be subjected to the test of proportionality, that is,
a review as to whether the restrictions (in this case the
right to respect for one’s human dignity, personal
honour, good reputation and privacy) are in proportion
to the public interest.

The relevant provision of the Czech Civil Code was to
be interpreted in this case as a legal provision which
substitutes for the concept of immaterial harm as a
component of the concept of damage. The lower
courts should have taken into consideration the fact
that although they were deciding on the
encroachment upon the complainant’'s rights of
personhood, the situation would give rise to a claim
for compensation for immaterial harm in consequence
of an unlawful decision, or of improper official action.
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Summary:

I. The complainant refused to report for civilian
service when he was called up. On 15 August 1994,
the District Court found him guilty, by criminal decree,
of the criminal offence of failure to report for civilian
service. He was sentenced to imprisonment, which
was suspended for a probationary period. In the
same year, the complainant requested the
proceedings be reopened. On 10 April 1998, the
District Court reopened the case and overturned the
criminal decree. The Regional Office for Investigation
dismissed the criminal prosecution against the
complainant on 21 July 1999. When the Ministry of
Justice rejected the complainant's request for
compensation, the complainant brought the matter
before the courts again.

The District Court resolved the matter as concerns
compensation for material harm, but referred the
petition for recognition of immaterial harm to the
regional court, as the court having jurisdiction to hear
such a petition. The regional court rejected the
petition on the merits, and the high court, as the
appellate court in the matter, upheld its decision.

The ordinary courts rejected the complainant’s claim
for compensation for immaterial harm on the grounds
that the applicable statutes codifying responsibility for
damage caused in the exercise of public authority
either by decision or by improper official action
(no. 58/1969 and no. 82/1998 of the Sbornik, or
Collection of Laws), emanated from the requirement
of compensation for property damage (actual damage
and lost profit). This case was for compensation
stemming from the protection of personality rights
(§ 11 and following of the Civil Code). They rejected
the claim on the basis that criminal proceedings take
place in the public interest and this justified any
infingement of the complainant's rights to
personhood.

The complainant then filed a constitutional complaint
in respect of the ordinary courts’ decisions. He
argued that they had breached his right to fair
process, a component of which is the right to a
decision within a reasonable time (see Article 6.1
ECHR). His proceedings (from the submission of the
request to reopen the proceedings until the dismissal
of the criminal prosecution) were unreasonably
protracted. Furthermore, the courts’ decisions also
infringed the constitutionally guaranteed right to
compensation for damage caused by improper official
action, as enshrined in Article 36.3 of the Charter of
Fundamental Rights and Freedoms. The complainant
suggested that the unfair criminal prosecution, which
lasted many years, was a serious and wrongful
encroachment upon his rights of personhood.

Il. The Constitutional Court upheld the constitutional
complaint. It found that the ordinary courts were
correct in their assessment that at the time the claim
arose, and at the time they made their decisions, a
claim of immaterial harm could not be based on the
legislation in force. Although the amending statutes
made it possible to claim compensation for damage
arising from immaterial harm, they did not assist in
the case in point, as they did not have retrospective
effect. It is evident from the complainant’s argument
that he claimed compensation for damage, but he
also referred to the Civil Code rules. The Court held
that the ordinary courts had acted properly in their
handling of the complainant’s claim, even with regard
to the encroachment on his right to personhood.

However, it did not agree with the ordinary courts’
conclusion that actions by institutions taking part in
criminal procedure did not constitute such an
encroachment. The Court had held in previous
decisions that a criminal prosecution and the resulting
punishment represent a serious intrusion into
individual personal liberty and into the complex of
rights of personhood enshrined in Article 10 of the
Charter of Fundamental Rights and Freedoms. There
is no doubt that a criminal prosecution, or the serving
of the sentence imposed, which are carried out in
conflict with the law or the constitutional order of the
Czech Republic, may give rise to immaterial harm as
well as material damage. If institutions taking part in
criminal proceedings reached a final decision which
then proved to be unlawful (even in cases of delay in
proceedings), this potentially violated individual rights
of personhood under Article 10 of the Charter of
Fundamental Rights and Freedoms. Individuals who
have suffered such violations may claim compensation
for immaterial harm.

The Court held that the unreasonable length of the
proceedings had intensified the intrusion into the
complainant’s rights of personhood. In reaching the
conclusion that these rights were not affected by the
actions of the participants in the criminal proceedings,
they breached Article 10.1 of the Charter of
Fundamental Rights and Freedoms, as they deprived
the complainant of protection for particular
expressions of his personhood. The Court upheld the
constitutional complaint and overturned the disputed
decisions.

Languages:

Czech.
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Identification: CZE-2006-3-011

a) Czech Republic / b) Constitutional Court / ¢) First
Chamber / d) 07.11.2006 / e) I. US 631/05 / f) / g)
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Keywords of the systematic thesaurus:

3.16 General Principles — Proportionality.

5.3.13 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial.

Keywords of the alphabetical index:
Credit, fraud, norm, lack, punishment.
Headnotes:

The requirements for criminal prosecution for credit
fraud under the Czech Criminal Code were examined
for compliance with the test of proportionality. The
Code did not stipulate that harm should result from
the fraud. All the same, careful consideration is
needed in criminal proceedings as to whether the
giving of false information might threaten the interests
protected by the Criminal Code. This applies both to
the influence the falsification could have on the
decision processes of those advancing credit, as to
whether the money lent could be recovered, and to
the extent to which harm was threatened. A
distinction should be drawn between business and
consumer loans. Restraint is particularly appropriate
in situations where the credit relationship which arose
from the transaction is progressing normally, the loan
is being paid off, and where the concerns which had
given rise to the threat of criminal law prosecution did
not materialise.

Summary:

I. In his constitutional complaint the complainant
objected to decisions by the ordinary courts, on the
basis that they contravened his right to fair process.
He also requested the repeal of §250b of the
Criminal Code.

The complainant had applied for a loan to buy a car.
In support of his application, he submitted a forged
document purporting to come from his employer,

stating that he earned a certain income. He did not, in
fact, work for that employer. The Court of First
Instance found him guilty of the criminal offence of
credit fraud, and imposed a prison sentence,
suspended for a probationary period.

On appeal, the complainant argued that as the
documentation was not forged, the substantive
elements of the offence were not in place. The
Appeal Court left the conviction in place but
overturned the prison sentence, thereby freeing the
complainant from punishment. The Supreme Court
held that the complainant’s extraordinary appeal was
unfounded, on the basis that fulfilment of the material
elements of the crime follows from the factual findings
in the conviction and that the complainant had fulfilled
the substantive elements of the offence, as the level
of danger his conduct posed corresponded to the
least significant and most commonly occurring cases
of this offence.

The complainant claimed that his right to fair process
was violated because he was found guilty even
though neither “guilt nor culpability” had been proved.
He explained that he had followed the creditor's
instructions, he was receiving the income stated in his
application, and he was actually paying the loan off.
In support of his proposal for the repeal of the
relevant part of the Criminal Code, he argued that the
material elements of the criminal offence lack sense
in that they did not require harm to result from the
fraud; they required a prosecution even in situations
where the interests protected by the Criminal Code
were lacking. He suggested that the definition of the
criminal offence of credit fraud violated per se the
Charter of Fundamental Rights and Basic Freedoms,
as criminal liability could arise in situations where no
harm was done. In this respect, § 250b was out of
line with the concept of a criminal offence. It also
violated the constitutional directive to preserve the
essence and significance of fundamental rights in
situations where they are being restricted.

Il. The Constitutional Court began by examining the
compliance with the Constitution of § 250b of the
Criminal Code. It held that it could be interpreted as
being constitutionally compliant.

The constitutional complaint was upheld. The
information the complainant had submitted concerning
the amount and source of income enabled the creditor
to assess the likelihood that they could recover the
money advanced; however, the submission of this
information did not necessarily have any influence on
the fact that he was granted a consumer loan, which
he began to repay and continues to repay.
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The Court of First Instance had interpreted the phrase
“the giving of false information” in a purely
mechanical manner, with no regard to the protection
of credit relations. The ordinary courts did not
examine whether the creditor had imposed any
contractual sanctions on the debtor. This could have
been significant in assessing the character of the
criminal conduct. Neither did they clarify the extent to
which the complainant’s conduct could be vindicated,
by his belief that he was following the creditor’s
instructions. This could have been an important factor
in deciding upon culpability.

The Appeal Court made some allowance for the fact
that the complainant’s conduct did not pose much
danger. However, it applied these considerations
solely in relation to the effects of criminal
responsibility. It commented that his conduct
constituted a criminal offence “of a lesser danger to
society”. The Supreme Court concurred on this point.
Nonetheless, it added that the complainant had,
“without doubt”, posed a threat to the creditor's
property, as the creditor had advanced money without
knowing his real income level, (which was
considerably lower than the amount he mentioned in
the credit contract and the forged confirmation), and
without knowing “all sources of income” from which it
might have satisfied any claim against the
complainant.

The source from which the Supreme Court derived
these considerations is not apparent from its ruling.
The approach taken by the ordinary courts conflicts
with the principle of criminal repression, as it is not
clear which of the aims generally accepted as being
desirable for society as a whole required the
imposition of criminal law measures, especially where
the creditor does not consider itself harmed by the
complainant’'s conduct. Where Parliament protects
certain civil law relationships through the criminal law
system, the principle of proportionality requires that
consideration be given as to whether the imposition of
criminal law measures is necessary. It is for this
reason that the indictment is public and that certain
procedural devices are available to the courts. They
must also bear in mind the specific danger which the
alleged criminal conduct poses to society. The
complainant’s prosecution ended in a conviction.

Criminal legislation allows the public interest in the
prosecution of criminal behaviour to be realised by
robust methods which have a repressive impact on
the integrity of the individual. Constitutional law limits
must be respected during criminal prosecutions; in
the given case the principle of proportionality. If this
does not happen, this will result in a breach of
Article 8.2 of the Charter, which sets out the
boundaries for any restrictions on personal liberty as

guaranteed in Article 8.1. The ordinary courts in the
case in point failed to respect the principle of
proportionality in criminal repression, thereby violating
Article 8.1 of the Charter. This was because they had
reached the conclusion that the least significant and
commonly occurring cases of the offence as defined
by the Code were satisfied in this type of case, where
an applicant for a consumer loan included in his
application information which was, strictly speaking,
untrue but which did not pose a threat to the loan
relationship. The Court upheld the complaint and
overturned the ordinary courts’ decisions. It rejected
as the petition to annul the contested Criminal Code
provision as manifestly unfounded.

Languages:

Czech.

Identification: CZE-2006-3-012

a) Czech Republic / b) Constitutional Court / c)
Plenary / d) 12.12.2006 / e) PI. US 17/06 / f) / g)
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Keywords of the systematic thesaurus:

1.2.1 Constitutional Justice — Types of claim —
Claim by a public body.

1.3.4.2 Constitutional Justice — Jurisdiction — Types
of litigation — Distribution of powers between State
authorities.

3.4 General Principles — Separation of powers.

4.6.2 Institutions — Executive bodies — Powers.

4.6.6 Institutions — Executive bodies — Relations
with judicial bodies.

4.7.5 Institutions — Judicial bodies — Supreme
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Keywords of the alphabetical index:

Supreme Court, judge, appointment by Minister of
Justice, consent, requirement / Constitutionalism,
protection / Competence, conflict, non liquet,
impossibility / Supreme Court, president, replacement.
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Headnotes:

The Minister of Justice has the power to make a
decision to assign a judge to the Supreme Court.
However, when exercising this power, he must bear
in mind that such decisions and their coming into
force require the prior assent of the Chief Justice of
the Supreme Court as a condition sine qua non, in
the sense of satisfying the statutory requirements
imposed on ministerial decisions. The Minister's act
of assigning a judge to the Supreme Court can
accordingly be described as a contingent act. A
fundamental defect in, or the absence of, the act
upon which it is contingent will constitute an incurable
defect.

The exercise of the subsumed authority of the Chief
Justice of the Supreme Court, which of necessity
precedes the decision of the Minister of Justice,
constitutes the carrying out of the Chief Justice’s
competences. Thus, the conflict can be considered as
a positive one in the sense that the Chief Justice
asserts (and the Minister of Justice calls into
question), the fact that he has this exclusive
competence. Where this is not respected, or the issue
is evaded, the Minister’s decision will lack a statutory
basis.

The Chief Justice of the Supreme Court, as an organ
of another organ, also has exclusive authority to
lodge petitions to resolve any conflict of competence,
where he is of the view that a dispute has arisen due
to disregard of the authority the law has conferred
upon him.

The Constitutional Court is the judicial body for the
protection of constitutionalism. A situation cannot be
allowed, where a serious conflict of competence
between two important state organs, representing
the judiciary on the one hand and the executive on
the other, remains unresolved merely because
nobody seems to have been authorised to make a
decision. In a democratic law-based state, which the
Czech Republic has declared itself to be, it is
inconceivable that such an arbitrary act could not be
reviewed and overturned, even though it was quite
clearly illegal or unconstitutional. The Minister of
Justice may be the state organ authorised to issue a
decision assigning a judge to the Supreme Court,
but he must first obtain the assent of the Chief
Justice of the Supreme Court.

Summary:

I. The Chief Justice of the Supreme Court sought a
ruling from the Constitutional Court to the effect that
the Minister of Justice’s decision to appoint JUDr. J.B.

to the Supreme Court should have had the assent of
the Chief Justice. The Chief Justice explained that, on
the day the President of the Republic removed her
from office, the Minister of Justice asked the Deputy
Chief Justice of the Supreme Court for his assent to
the above judicial appointment. After the Judicial
Council had expressed its agreement, the Deputy
Chief Justice informed the Minister of his assent by
telephone, and subsequently in writing. In this
connection, the Chief Justice drew the Minister’'s
attention on several occasions in writing to the fact
that he had not obtained, as required by statute, her
assent to the assignment of an appointed judge to the
Supreme Court. The Chief Justice suggested that it
does not follow from the Act on Courts and Judges or
from the Supreme Court Rules of Procedure, that the
Deputy Chief Justice performs the duties of the Chief
Justice whenever that office is not occupied. In her
view, the actions taken by the Minister and Deputy
Chief Justice amounted to a breach of the principle of
proportionality, which is protected under the
Constitution.

The Minister contended that this was not a conflict of
competence, as set out in the Act on the
Constitutional Court. He pointed out that, in the case
of long-term non-performance of duties by the
Supreme Court Chief Justice, the Deputy Chief
Justice is empowered to substitute for her to the full
extent. Further, the current legislation could not be
interpreted as obliging the Minister to seek repeated
confirmation from the competent functionary of the
Supreme Court, in order as it were to update a
statement of position which had already been given.

Il. The Constitutional Court found that the matter
before it was, essentially, a conflict between two
state organs as to whether their respective powers
had been exercised in conformity with their statutory
definition. If certain authorities are conferred
exclusively on the Chief Justice of the Supreme
Court, she must also be given the scope to exercise
them and to defend them in court. The Chief Justice
was, therefore, within her rights to lodge this
petition.

The basic question here is whether and under what
circumstances the Deputy Chief Justice may assent
to the assignment of a judge to the Supreme Court. In
order for the Deputy Chief Justice to take on all of the
Chief Justice’s powers, there would have to be long-
term incapacity to perform her duties, that is, the
situation must come about where the authorities
conferred upon the Chief Justice could not be carried
out over a lengthy period. The Deputy Chief Justice is
given this authority so that the Supreme Court can
continue to function in situations where the Chief
Justice suffers from an unusually long incapacity in
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the performance of her duties. The Chief Justice’s
powers will pass to the Deputy at the expiration of the
period indicating the long-term nature of the existing
condition; further factors include reasonableness and
the urgency for the exercise of these powers.

The Constitutional Court established that the
conditions for the Chief Justice of the Supreme Court
to be substituted by a representative were not
satisfied in full. The Court in this instance had
delayed the coming into force of the decision by the
President of the Republic to remove her from office.
At the relevant time, therefore, the Chief Justice of
the Supreme Court still had all her powers. It would
seem that she had not given her assent at the time
the Minister took his decision, although the Act on
Courts and Judges requires it and the Minister was
informed of the absence of such assent.

The Constitutional Court came to the conclusion that
although the Minister of Justice is the state organ
competent to issue a decision assigning a judge to
the Supreme Court, he needs the assent of the Chief
Justice. As this assent was not obtained before the
decision was taken, the decision was in conflict both
with the law and with the Constitution and the Charter
of Fundamental Rights and Basic Freedoms.
Accordingly, the Constitutional Court quashed it.

Languages:

Czech.

Identification: CZE-2006-3-013
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Chamber / d) 12.12.2006 / e) I. US 786/06 / f) / @)
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Keywords of the systematic thesaurus:

1.3.4.1 Constitutional Justice — Jurisdiction — Types
of litigation — Litigation in respect of fundamental
rights and freedoms.

1.3.4.5.4 Constitutional Justice — Jurisdiction —
Types of litigation — Electoral disputes — Local
elections.

1.6 Constitutional Justice — Effects.

4.9.7 4 Institutions — Elections and instruments of
direct democracy — Preliminary procedures — Ballot
papers.

4.9.9.3 Institutions — Elections and instruments of
direct democracy — Voting procedures — Voting.
4.9.9.8 Institutions — Elections and instruments of
direct democracy — Voting procedures — Counting of
votes.

5.2.1.4 Fundamental Rights — Equality — Scope of
application — Elections.

5.3.41.1 Fundamental Rights — Civil and political
rights — Electoral rights — Right to vote.

Keywords of the alphabetical index:

Election, judicial review / Election, invalidity / Election,
electoral mandate, protection, principle / Election,
irregularity, effect on outcome of vote.

Headnotes:

Judicial review of electoral matters is based on the
principle of the protection of the electoral mandate.
Even where breaches of the law have been proved,
this will not result in every case in serious
consequences such as the invalidation of the election
of an elected representative body. Courts are obliged
to review the extent to which a violation of the law
could have influenced the outcome of the vote. This
will not simply involve a mechanical tabulation of
votes cast in a particular electoral ward. Rather, there
will be a scrutiny of the purpose and aim of the vote,
the decisions relevant to specific candidates and the
determination of the order of their substitutes. There
is no intrinsic value in the result of a vote in a
particular constituency. The result will be a factor in
the scrutiny of the elected candidates (or the
determination of the order of substitutes). If, in an
electoral matter, a court finds that there has been a
sufficiently serious breach of the law, so as to
invalidate certain ballots or elections, such a
conclusion will necessarily lead to the invalidity of the
mandate of the representative body.

Summary:

I. The President of the Republic called elections for
positions on bodies representing municipalities,
municipal districts, and parts of municipalities to be
held on 20 and 21 October 2006. All 55 seats in the
Representative Body of Municipality “X” were up for
election, and representatives took up their positions
once the voting had finished. The registration office
issued certificates of election, and all elected
representatives took the oath at the constituency
meeting of the Representative Body of Municipality X.
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A voter filed a motion to declare the voting in the
elections for positions on the representative council
both of the municipality and of parts of the
municipality to be invalid. He pointed out that a total
of 93 voters in electoral ward no. 113 had received
envelopes containing ballot papers to which the
official stamp was not affixed. These votes were
deemed invalid during the subsequent vote count.
The regional court found that there had been a
breach of the Act on Elections to Municipal
Representative Bodies and that this breach had
“without doubt” influenced the outcome of the vote.

The complainant had been elected to the
Representative Body of Municipality X and had been
given a certificate of election. In his constitutional
complaint he contested the regional court’s ruling,
where the Court had declared the elections to the
representative bodies, of the municipality and part of
the municipality to be valid. He disagreed with the
findings of the regional court. In his view, the Court
was required to ascertain the extent and the gravity of
the breach of the law, and to assess the relevance of
these factors for the election results. He did not
believe that the regional court had based its decisions
on these considerations. He suggested that the
results of the vote for the Representative Body of
Municipality X were the results which emerged once
the votes submitted by all electoral commissions had
been counted. This meant that the 93 invalid votes
must be considered in relation to the overall number
of votes in all constituencies, in which case they
represented only 0.719 % of all voters.

Il. The Constitutional Court granted the complainant’s
request for preferential treatment for his complaint,
and heard it as quickly as possible. The Court noted
that although the substance of the case concerned
electoral matters, the petition was actually a
constitutional complaint, the function of which is the
protection of fundamental rights and freedoms from
erosion by public authorities.

The Constitutional Court only has cassation
competence over complaints. It is up to the Court
whose decision the Constitutional Court has quashed,
to put right a constitutionally defective situation. The
Court considered the manner in which the regional
court arrived at its decision to the effect that the
voting in electoral precinct no. 113 was invalid. This
had cast doubt upon the complainant’s election and
his constitutionally guaranteed right, which gives
citizens equal access to elected or public office. The
Court observed that judicial review of electoral
matters is based on the principle of the protection of
the electoral mandate. Even where breaches of the
law have been proved, this will not result in every
case in serious consequences such as the

invalidation of the election of an elected
representative body.

The regional court decided only on the invalidity of
the voting, not on the invalidity of the elections. The
Constitutional Court observed that this interpretation
was too rigid and failed to take future ramifications
into account. In electoral matters, courts should
review the extent to which a violation of the law could
have influenced the outcome of the vote. This is not
an inquiry into the mechanical tabulation of votes cast
in a particular electoral ward. The regional court did
not carry out any examination as to whether the
breaches of the Act could have influenced the
election of the representative body. It thereby
abdicated its responsibility as regards the principle of
the protection of seats acquired through election. The
regional court did not interpret the Act in a way which
conformed to the Constitution and thus failed to grant
protection to the electoral results arising from a
democratic election. It exceeded the bounds of state
power set out in the Constitution.

The Constitutional Court concluded that, although the
violation of the law changed the number of valid votes
cast in Constituency no. 113, it was not grave enough
to warrant declaring the voting as a whole to be
invalid. If the law is violated during the voting process,
but the results of the elections themselves
demonstrably express the voters’ will to elect specific
candidates, there are no grounds for casting doubt on
the outcome of the elections.

The Constitutional Court upheld the complaint and, to
a limited extent, quashed the contested decision.

Languages:

Czech.
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Estonia Finland

Supreme Court Supreme Administrative Court
Statistical data Statistical data

1 September 2006 — 31 December 2006 1 September 2006 — 31 December 2006

e Decisions by the Plenary of the Court: 1 e Total number of decisions: 1 519

e Election complaints: 1 e Total number of precedents to be published in the
e Genuine constitutional review cases: 0 Court's Yearbook: 42

e Decisions by the Constitutional Review Chamber: 4

e Election complaints: 3

e Genuine constitutional review cases: 1

e Opinions by the Constitutional Review Chamber: 0

5%
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France
Constitutional Council

Important decisions

Identification: FRA-2006-3-008

a) France / b) Constitutional Council / ¢) / d)
28.09.2006 / e) 2006-541 DC / f) Agreement on the
application of Article 65 of the Convention on the
Grant of European Patents (London Agreement) / g)
Journal officiel de la République francaise — Lois et
Décrets (Official Gazette), 03.10.2006, 14635 / h)
CODICES (French).

Keywords of the systematic thesaurus:

4.3.1 Institutions - Official

language(s).

Languages -

Keywords of the alphabetical index:

Patent, translation / International organisation,
language, use / European Patent Office, translation.

Headnotes:

The Agreement on the application of Article 65 of the
Convention on the Grant of European Patents (the
London  Agreement) deals with translation
arrangements for patents. It stipulates that, with
regard to any state party to the agreement whose
national language is German, English or French,
which are the official languages of the European
Patent Office, only the part of the patent
corresponding to the “claims” shall be translated into
that language. The only effect of this article is to
oblige France to waive the entitlement to require the
applicant for, or holder of, a European patent to
provide a French translation of the entire document.
The article covers only private-law relations between
the holder of a European patent and any third parties
concerned. Under domestic law, it has neither the aim
nor the effect of obliging public-law corporations to
use a language other than French. Nor does it give
private individuals the right, in their dealings with the
French authorities or public services, to use a
language other than French. The rationale behind the
agreement is to reduce the need for translation at the
stage where patents are validated. It is in line with

Article 2.1 of the Constitution, which states, “the
language of the Republic is French”. It can therefore
be ratified without prior amendment of the
Constitution.

Summary:

The purpose of the Agreement on the application of
Article 65 of the Convention on the Grant of European
Patents, signed in London on 17 October 2000, is to
reduce the need for translation at the stage where
patents are validated. Pursuant to Article 54 of the
Constitution, the Constitutional Council was asked to
decide whether it was necessary to amend the
Constitution before authorising its ratification.

In the case of state parties whose national language
is German, English or French, which are the official
languages of the European Patent Office, the
agreement restricts the need for translation to the
“claims” (defining the object for which protection is
sought by reference to the technical features of the
invention). The main question was whether this
complied with Article 2 of the Constitution, which
stipulates, “the language of the Republic is French”.

When a patent, in other words the conditions
governing protection of the invention in the 31 states,
which are party to the Munich Convention, is
validated, the London Agreement makes it impossible
to require the translation of the entire text into the
official language of each of these states, i.e.
22 languages.

Ratification of the Agreement would mean that
France would have to waive the entitlement to require
the holder of a European patent to have the entire
patent translated into French in order for it to have
legal effect in France. State parties which have no
official language in common with one of the three
official languages of the European Patent Office must
waive the requirement to have the full text translated
into their national language if the document is
available in one of the three official languages of the
European Patent Office.

The Constitutional Council has already, on several
occasions, ruled on the scope of constitutional
requirements regarding the use of French. It notes
that, under domestic law, the Agreement has neither
the aim nor the effect of obliging public-law or private-
law corporations responsible for discharging a public
service to use a language other than French. Nor
does it give private individuals the right to use a
language other than French in their dealings with the
French authorities and public services. The European
Patent Office is the only public body that may need to
refer to a text that has not been fully translated into
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French when taking a decision which will establish
rights; however, the EPO does not fall within the
scope of French domestic law. The legal relations
between the holder of a patent and third parties,
governed by the London Agreement, are also purely
private-law relations.

Moreover, the possibility for France, in the event of a
dispute on its territory concerning a European patent,
to require that the entire text be translated into French
is not called into question, thereby safeguarding the
principle, deriving directly from Article 2 of the
Constitution, that proceedings in French courts must
be conducted in French.

There are no provisions within the London Agreement
that are incompatible with the Constitution and it can
therefore be ratified without prior amendment of the
latter.

Cross-references:

- Decision no. 2001-456 DC of 27.12.2001, Bulletin
2001/3 [FRA-2001-3-013];

- Decision no. 2001-452 DC of 06.12.2001, Bulletin
2001/3 [FRA-2001-3-011];

- Decision no. 99-412 DC of 15.06.1999, Bulletin
1999/2 [FRA-1999-2-005];

- Decision no. 96-373 DC of 09.04.1996, Bulletin
1996/1 [FRA-1996-1-001];

- Decision no. 94-345 DC of 29.07.1994, Bulletin
1994/2 [FRA-1994-2-005].

Languages:

French.

5%

Identification: FRA-2006-3-009

a) France / b) Constitutional Council / ¢) / d)
09.11.2006 / e) 2006-542 DC / f) Law on the
supervision of the validity of marriages / g) Journal
officiel de la République frangaise — Lois et Décrets
(Official Gazette), 15.11.2006, 17115 / h) CODICES
(French).

Keywords of the systematic thesaurus:

5.3.5 Fundamental Rights — Civil and political rights
— Individual liberty.

5.3.33 Fundamental Rights — Civil and political
rights — Right to family life.

5.3.34 Fundamental Rights — Civil and political
rights — Right to marriage.

Keywords of the alphabetical index:

Family reunion, marriage, fraud / Marriage, non-
recognition / Marriage, fraud, preventive measures /
Marriage, forced, prevention / Marriage, convenience,
prevention.

Headnotes:

The aim of the law on the supervision of the validity of
marriages is to take more effective action against
forced marriages and marriages of convenience
contracted in other countries and against the forgery
or fraudulent procurement of civil status documents
issued in another country.

The law requires that a certificate of capacity to marry
be issued in order for a marriage to be included in the
register of births, deaths and marriages. If there is
serious evidence that a planned marriage does not
fulfil the conditions of validity set out in the Civil Code,
the diplomatic or consular authorities are obliged to
refer the matter without delay to the state prosecutor,
who is allowed two months to lodge an objection to
the marriage. The future spouses may, however,
request that such an objection be set aside by the
regional court, which must give a ruling within ten
days.

The applicants claimed that this arrangement called
into question the principle of freedom of marriage
because it established prior controls disproportionate
to the aim of preventing fraudulent marriages.

Freedom of marriage is a constitutional principle. It is
in order for the Constitutional Council to consider
whether the disputed provisions call into question this
freedom, which is a component of individual freedom.

The act of issuing a certificate prior to the celebration
of a marriage is by no means a discretionary decision
on the part of the diplomatic or consular authorities;
the formalities are the same as those set forth in the
Civil Code with regard to marriages in France. The
law, in substance, merely brings the conditions that
must be met by French nationals wishing to marry
abroad into line with those that must be met by
persons wishing to marry in France. The procedure
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for objecting is basically the same as that for
objecting to marriages taking place in France. Nor do
the disputed provisions constitute an obstacle to the
actual celebration of the marriage by the authorities in
another country. A marriage which is contracted in
another country despite objections by the French
state prosecutor, or without the preliminary formalities
being observed, may still be registered in France
under the conditions specified by the law.

The registration of a marriage is only deferred if there
is serious evidence that the marriage is liable to be
declared null and void, and the state prosecutor is
immediately informed. Nevertheless, marriages are
no longer automatically registered once the time-limit
of six months set for the prosecutor's decision has
expired. To offset these stricter rules, spouses are
entitted to lodge an exceptional appeal with the
regional court and subsequently, where appropriate,
with the Court of Appeal. Each of these courts must
give its ruling within one month.

In establishing different procedures for verifying the
validity of marriages involving a French national and
which are celebrated in another country by a foreign
authority, parliament has taken account of the
diversity of situations as regards the substance and
form of the marriage. Time-limits have been set which
correspond to each of these situations, and effective
judicial remedies are provided against explicit or
implicit decisions taken by the authorities. None of
these provisions in itself constitutes an obstacle to the
celebration of a marriage by a foreign authority.
Finally, inclusion in the French register of births,
deaths and marriages only affects its validity vis-a-vis
third parties under French law; the fact that a
marriage is not registered in France does not prevent
the marriage from producing its full effects on
relations between the spouses and their children in
France.

Having regard to all of the precautions taken by
parliament, the Constitutional Council concluded that
the law referred to it did not call into question either
freedom of marriage or the right to lead a normal
family life, based on paragraph 10 of the Preamble to
the 1946 Constitution, stipulating that “The Nation
shall provide the individual and the family with the
conditions necessary to their development”.

Moreover, the law tightens supervision of the validity
of the civil status documents of both French and
foreign nationals issued by a foreign authority as a
means of preventing a form of fraudulent practice
widespread in some countries. If there are doubts
concerning the authenticity or accuracy of a foreign
document submitted in support of an application for
the issue of a French document, the administrative

authorities make the necessary checks and inform
the applicant that they are being made.
Notwithstanding ordinary law, the applicants can
assume that their application has been rejected if
they do not receive a reply within eight months.

The applicants considered that these provisions
made it possible to object to an application for family
reunion for an excessive length of time. The
Constitutional Council dismissed their arguments and
held that parliament had not infringed the right to lead
a normal family life.

Summary:

Freedom of marriage, which is a component of
individual freedom protected by Articles 2 and 4 of the
1789 Declaration of the Rights of Man and the
Citizen, does not prevent parliament from taking
preventive or other measures against marriages
contracted for reasons other than those for which the
institution of matrimony exists.

By establishing a procedure which allows the state
prosecutor to raise an objection to a marriage prior to
its celebration, and by making the validity of a
marriage vis-a-vis third parties subject to inclusion in
the French register of births, deaths and marriages,
parliament intended to tighten supervision of the
validity of marriages celebrated in another country by
a foreign authority when at least one of the two
spouses is a French national. Parliament has taken
account of the diversity of situations relating to
compliance with the principle of freedom of marriage,
set different time-limits to correspond to each of these
situations and guaranteed effective judicial remedies
against the decisions of the authorities concerned.
None of these provisions in itself constitutes an
obstacle to the celebration of a marriage by a foreign
authority, and the fact that a marriage is not
registered in France does not prevent it from having
full effect, in civil law, on relations between the
spouses themselves and between them and their
children. Having regard to all the precautions taken
by parliament, the law on the supervision of the
validity of marriages does not call into question the
principle of freedom of marriage.

The various procedures established by parliament for
tightening the supervision of the validity of marriages
in which at least one of the two spouses is a French
national, and which are celebrated in another country
by a foreign authority, does not infringe the right to
lead a normal family life, deriving from the
paragraph 10 of the Preamble to the 1946
Constitution, which stipulates that “The Nation shall
provide the individual and the family with the
conditions necessary to their development”.
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In establishing a procedure for checking foreign civil
status documents submitted in support of an
application for the establishment or issue of a French
document and stipulating that if the administrative
authorities do not reply within eight months the
application has been rejected, parliament has neither
changed the basic rules governing the family reunion
procedure nor infringed the right of foreign nationals
lawfully resident in France on a stable basis to
arrange for their spouse and minor children to join
them.

Cross-references:

- Decision no. 2003-484 DC of 20.11.2003, Bulletin
2003/3 [FRA-2003-3-017];

- Decision no. 93-325 DC of 13.08.1993, Bulletin
1993/2 [FRA-1993-2-007].

Languages:

French.

Identification: FRA-2006-3-010

a) France / b) Constitutional Council / c¢) / d)
30.11.2006 / e) 2006-543 DC / f) Law on the energy
sector / g) Journal officiel de la République frangaise
— Lois et Décrets (Official Gazette), 08.12.2006,
18544 / h) CODICES (French).

Keywords of the systematic thesaurus:

2.2.1.6.3 Sources — Hierarchy — Hierarchy as
between national and non-national sources -
Community law and domestic law — Secondary
Community legislation and constitutions.

2.3.1 Sources — Techniques of review — Concept of
manifest error in assessing evidence or exercising
discretion.

4.10.8.1 Institutions — Public finances — State assets
— Privatisation.

5.4.8 Fundamental Rights — Economic, social and
cultural rights — Freedom of contract.

Keywords of the alphabetical index:

Monopoly, de facto / Public service, national / Public
service, continuity / Energy, tariff / Energy, sector,
state control / Energy law / Public service, tariff.

Headnotes:

The obligation to transpose directives of the
European Community into domestic law derives from
Article 88-1 of the Constitution. It is for the
Constitutional Council, when a transposing law is
referred to it, to ensure that the requirement is
fulfilled, on condition that this does not contravene a
rule or a principle inherent to the constitutional
identity of France; in addition, as the Council has to
rule within one month and is therefore unable to refer
a preliminary point of law to the Court of Justice of the
European Communities, it is only able to censure
legislative provisions which are clearly incompatible
with the directive which the law is intended to
transpose.

Under the directives of 26 June 2003, Member States
must ensure that electricity or natural gas
undertakings are operated with a view to achieving a
competitive  market and refrain from any
discrimination. While the States may impose
obligations in the general economic interest on those
undertakings, particularly as regards tariffs, such
obligations must clearly pursue an aim of public
service, be non-discriminatory and guarantee equal
access for national consumers.

The provisions governing regulated tariffs, which are
different from the special tariffs instituted for social
purposes, do not stop at applying regulated tariffs to
contracts in force but impose on the historical
operators of the energy sector, and on them alone,
permanent, general tariff obligations that do not
pursue any public service aims. This is not in line with
the aim of opening up competitive electricity and
natural gas markets, as required by the directives
which the law is intended to transpose, and is
contrary to the Constitution.

Under the paragraph 9 of the Preamble to the 1946
Constitution: “Any property or undertaking whose
operation has or acquires the characteristics of a
national public service, of a monopoly or of a de facto
monopoly, shall become public property”. While the
necessity of certain national public services is
inherent in principles or rules of constitutional
significance, it is for the legislator to determine the
other activities which are to be specified as such by
establishing how they are to be organised at national
level and entrusting them to a single undertaking. The
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fact that an activity is established as a national public
service without this being required under the
Constitution does not prevent the transfer to the
private sector of the undertaking responsible for it.
However, such a transfer supposes that the legislator
deprives the undertaking concerned of the
characteristics that made it a national public service.

The notion of de facto monopoly must be considered
in relation to the entire market within which
companies' activities are pursued, as well as the
competition which they face on that market. It should
not apply to the privileged situations enjoyed for a
brief period of production representing only part of the
undertaking's activities.

The activities of production, importation, exportation,
transportation, distribution and supply of natural gas
as well as the storage of liquefied natural gas (LNG)
and operation of LNG installations have been either
excluded from nationalisation or gradually opened to
competition. As of 1 July 2007, this includes the
supply of natural gas to domestic customers, and gas
is a substitutable energy. The company Gaz de
France may not be regarded as an undertaking
whose operation constitutes a de facto monopoly
within the meaning of the paragraph9 of the
Preamble to the 1946 Constitution.

Under the legislation on the energy sector, Gaz de
France loses its national public service characteristics
as of 1July 2007. The effective transfer of that
undertaking to the private sector will not be able to
take effect before that date. This being so, the
complaint based on a violation of the paragraph 9 of
the Preamble to the 1946 Constitution, must be set
aside.

The principle of continuity of public service is not
disregarded by Article 39 of the Law on the energy
sector. The various public service obligations laid
down by the legislator apply to Gaz de France as they
do to the other operators in the gas sector.

Finally, the law makes it possible to preserve “the
vital interests of France” in the energy sector, and in
particular “the continuity and security of energy
supplies”.

Summary:

The purpose of the law on the energy sector is to
privatise Gaz de France (to allow its merger with
Suez) as well as to fully transpose the community
directives on the opening to competition of the energy
market on 1 July 2007.

1. The first problem was the fact that the legislator
maintained regulated tariffs for both electricity and gas.

The  Constitutional  Council  considered the
transposition of community law into domestic law as a
constitutional requirement based on the first
paragraph of Article 88-1 of the Constitution, while
censuring the manifest incompatibility of the
transposing law with the directive to be transposed.

The establishment of regulated tariffs as a permanent
fixture was challenged by the European Commission
in a letter of observations sent to France on 4 April
2006. Stressing that the main aim of the “energy
directives” was to develop a competitive internal
market, it reiterated that their transposition had not
only to guarantee the free choice of supplier but also
that free establishment of the price had to be the rule;
accordingly, regulation of tariffs was permitted only
where justified by public service obligations within the
framework defined by Article 86 EC.

The maintaining of regulated tariffs would not have
been manifestly incompatible with the energy
directives if the customer base benefiting from them
had been required to disappear after a transition
period, possibly even a prolonged one.

This was not the case in the arrangements provided
for by the legislator whose effect was to impose on the
historical operators the supply of energy at regulated
tariffs, both to households and small businesses. This
tariff was deemed to apply to any customer not having
expressly relinquished it. Through its scope and
permanent nature, the maintaining of regulated tariffs,
not limited to the continuation of contracts in force at
1 July 2007 and not justified by the pursuit of a specific
public service aim, was a “manifest error of
transposition”. While it had previously established the
principle, it was the first time that the Council had
censured provisions manifestly incompatible with the
aims of the directives.

2. The law challenged lowered the State's minimum
share in the capital of GDF from 70% to one third,
authorising the transfer of that undertaking to the
private sector. The applicants considered this
provision contrary to the paragraph 9 of the Preamble
to the 1946 Constitution, under which “Any property
or undertaking whose operation has or acquires the
characteristics of a national public service, of a
monopoly or of a de facto monopoly, shall become
public property”.

This argument prompted the Council firstly to
examine whether Gaz de France was operating a “de
facto monopoly”. According to its case-law, an
undertaking is in a situation of de facto monopoly if:
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the business sectors in which it holds an exclusive or
dominant position play a substantial and irreplaceable
role in the national economy; and furthermore, these
business sectors represent the majority of its overall
activity.

In the case in point, the Council was able to base its
ruling on several de jure and de facto elements: the
abolition since 2003 of monopolies in the importation
and exportation of gas; the opening to any operator of
natural gas production and transportation activities,
as well as the storage of liquefied natural gas (LNG)
and operation of LNG installations; the fact that Gaz
de France had no monopoly over gas distribution for
the whole of the national territory; the possibility
available to non-domestic users, since 2003, to
contract with the gas supplier of their choice. Finally,
as of 1 July 2007, the law referred to the court put an
end to any monopoly over the supply of gas, including
for domestic customers. Consequently, Gaz de
France could not be regarded as operating a de facto
monopoly.

There was then the question of whether Gaz de
France was operating a “national public service”.

The case-law of the Constitutional Council drew a
distinction between the public services whose
necessity is ‘“inherent in principles or rules of
constitutional significance”, by nature immune to
privatisation (essentially, “sovereign” public services)
and other public services, whose establishment is left
to the assessment of the legislator. With regard to the
latter, it is for the Constitutional Council to check
whether the legislator has stripped them, before their
privatisation, of their “national public service
characteristics”.

Like the Council of State which had reached this
conclusion in 2006, the Constitutional Council held
that a national public service intended as such by the
legislator, within the meaning of the Preamble, was a
public service whose organisation had been
established at national level by the law and had been
entrusted by the legislator to a single undertaking.
Conversely, this characteristic could not be
considered to apply in cases where several
competing operators were involved in a business
sector of national interest, subject to public service
obligations, but with none of them granted exclusivity
over that service. This definition led the court to
consider as decisive the disappearance of the last
remaining aspect of monopoly, namely exclusivity
over the supply of gas to domestic clients provided for
by the legislator as of 1 July 2007, pursuant to
community law.

Public service obligations in the gas sector were now
incumbent on all the operators, which had been
placed in the same situation (including distributors,
transporters and suppliers), with the result that the
public natural gas service was no longer exclusively
entrusted to a single undertaking but to a number of
competing operators, and GDF had therefore ceased
to be a “national public service”.

A further question might have focused on whether
establishing a regulated tariff imposed solely on the
historical operator as a permanent fixture was not
likely, as the applicants claimed, to conserve a
national public service characteristic for GDF
determined by the legislator. The censure of this
arrangement rendered the question redundant. The
Council concluded that Gaz de France did not
constitute a national public service determined as
such by the legislator within the meaning of the
Preamble.

There remained the question of the date of the
planned merger between the GDF and Suez
companies: the Constitutional Council formulated an
interpretation in conformity with the Constitution
under which privatisation could not be effective before
1 July 2007, since it was only on that date that GDF,
losing exclusivity over household gas supplies,
ceased to be a national public service.

3. Finally the applicants considered that the
privatisation of GDF breached other constitutional
requirements, including the continuity of public
service.

In this case, adequate precautions had been taken by
the legislator, which placed the operators in the gas
sector, including GDF, under strict obligations,
backed up by inspections and sanctions, in the areas
of supply, storage, transport and connection to
distribution and supply networks. In addition, it had
instituted a specific measure (“golden share”) with a
view to preserving the vital interests of France in the
energy sector, and in particular the continuity and
security of energy supplies. The complaint was
therefore rejected.

Cross-references:

- Decision no. 2006-540 DC of 27.07.2006, Bulletin
2006/2 [FRA-2006-2-0077];

- Decision no. 2006-535 DC of 30.03.2006, Bulletin
2006/1 [FRA-2006-1-004];

- Decision no. 2004-501 DC of 05.08.2004, Bulletin
2004/2 [FRA-2004-2-008];

- Decision no. 86-207 DC of 26.06.1986.
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France

Languages:

French.

Identification: FRA-2006-3-011

a) France / b) Constitutional Council / ¢) / d)
14.12.2006 / e) 2006-544 DC / f) Law on the
financing of social security for 2007 / g) Journal
officiel de la République frangaise — Lois et Décrets
(Official Gazette), 22.12.2006, 19356 / h) CODICES
(French).

Keywords of the systematic thesaurus:

3.4 General Principles — Separation of powers.
4.5.6.4 Institutions — Legislative bodies — Law-
making procedure — Right of amendment.

4.5.6.5 Institutions — Legislative bodies — Law-
making procedure — Relations between houses.
4.6.3.1 Institutions — Executive bodies — Application
of laws — Autonomous rule-making powers.

4.13 Institutions Independent administrative
authorities.

Keywords of the alphabetical index:

Social security, funding / Welfare rider / Prime
Minister, law-making power.

Headnotes:

Under paragraph 20 of Article 34 of the Constitution:
“The laws on the financing of social security shall
determine the general conditions for balancing those
finances and, in the light of the forecast revenue, set
the objectives for expenditure, in conditions and
under the terms laid down by the implementing act”.
Provisions with no effect on the expenditure of the
basic compulsory social security regimes neither
pursuing the purpose nor having the effect of
modifying the general conditions of its financial
balance are alien to the scope of laws on the
financing of social security and are therefore contrary
to the Constitution.

The question of the financial admissibility of
amendments originating in parliament has to be
raised before the first chamber, which has the matter

referred to it so that the Constitutional Council may
examine their conformity with Article 40 of the
Constitution; however, that requirement is subject, for
each assembly, to verification of admissibility in terms
of effects. This is not the case for the Senate. The
Constitutional Council may therefore directly set aside
senatorial amendments, on an ex officio basis if
necessary, where these are contrary to the rules of
financial admissibility laid down by Article 40 of the
Constitution.

While the legislator may modify a rule of law or
validate an administrative act retrospectively, it is on
condition that sufficient public interest is at stake and
both final court decisions and the principle that
penalties and sanctions may not be retrospective are
complied with. Furthermore, the act which is modified
or validated must not disregard any rule or principle of
constitutional value, except where the public interest
aim concerned is itself of constitutional value. Finally,
the scope of modification or validation must be strictly
defined.

A provision correcting the effects of a court decision
without undermining its formulation or disregarding its
reasoning is not contrary to the separation of the
powers. By stipulating that, in the hotel, cafe and
restaurant sector, the benefit derived from a sixth
week of paid leave and additional public holidays
would be equivalent to paid overtime and granting of
time off in lieu, the legislator intended to remedy,
without damaging the interests of the employees
concerned, the retrospective effects of the Council of
State's repeal decision of 18 October 2006. It took
account of the situation of this business sector, which
plays an essential role in the national economy and in
employment, inter alia by sparing small businesses
the need to engage in highly complex retrospective
recalculations of pay and leave periods. It
consolidated the legal security of the employers and
employees concerned by removing uncertainties over
the applicable rules of law. It did not remove legal
guarantees from any constitutional requirement. In
these circumstances, the measure adopted, limited in
time and in scope, responded to a sufficient public
interest need.

Pursuant to Article 21 of the Constitution and subject to
its Article 13, the Prime Minister exercises governing
power at national level. These provisions do not prevent
the legislator entrusting a state authority other than the
Prime Minister with the responsibility of laying down
standards making it possible to implement a law where
such authorisation concerns only measures limited in
terms of both scope and content. However, they do not
authorise it to make the exercise of governing power by
the Prime Minister subject to the approval of such an
authority. The word “approval” in the provision
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stipulating that a Council of State decree would be
adopted after an “opinion stating approval” had been
issued by the National Commission for data processing
and freedoms was deemed unconstitutional.

Summary:

I. The Law on the financing of social security for 2007
had taken on substantial volume during the
parliamentary debate. The applicants condemned an
abuse of the right of amendment by the government
and the majority. They claimed that several articles of
the law challenged constituted new measures
disregarding the rule of priority of examination of
financial texts by the National Assembly. That
complaint prompted the Council to tighten up its case-
law on the quality of legislative work, in keeping with
its more recent case-law.

II. Accordingly, seven articles covering measures
introduced in the Senate by the government without
prior deliberation by the National Assembly despite
the stipulations of Article 39 of the Constitution were
censured by the Council.

The legislator had also disregarded the provisions
arising from Article 34 of the Constitution and the
implementing law of 2 August 2005 on the content of
laws on the financing of social security.

The law contained a great many “welfare riders”
which had nothing to do with the expenditure of
compulsory regimes for the year and neither pursued
the purpose nor had the effect of modifying the
general conditions of the financial balance of social
security.

Twelve articles were censured by the Council.

Finally, the Council's case-law was tightened up with
regard to the financial admissibility of the
amendments adopted by the Senate at the initiative
of its members.

Article 40 of the Constitution stipulates that “The
proposals and amendments formulated by members
of parliament shall not be admissible where their
adoption would result in either a reduction in public
funding or the creation or increase of a public
burden”. It is when an amendment is tabled that the
examination, in parliament, of its financial
admissibility must take place (rule of parliamentary
preliminaries).

Unlike the National Assembly, the Senate had
omitted such a procedure from its rules of procedure.
In the absence of a procedure, the Council held that it

was for the Senate to be directly aware that Article 40
of the Constitution was being violated by “profligate”
senatorial amendments.

Two articles (which were also “welfare riders” and
would have been censured for this reason) were
deemed adopted under a procedure disregarding
Article 40 of the Constitution. This “double censure”,
which had no practical ramifications in the case in
question, was a warning from the Council for future
reference.

In substance, the law contained a measure giving
legislative validation to a collective agreement on the
duration of work concerning the remuneration of
overtime in the hotel and catering sector, repealed by
a decision of the Council of State of 18 October 2006
on an appeal lodged by a trade union organisation
which had not signed the agreement. Validation
entailed deeming overtime as being paid in the form
of additional days off.

The conditions for legislative validation were laid
down by case-law: respect for the principle of the
separation of powers, a sufficient public interest need,
respect for the principle that the most severe
penalties and sanctions may not be retrospective, no
finding of unconstitutionality against the act validated
(unless the reason for validation was of constitutional
significance), strict definition of the scope of
validation. These requirements were satisfied in the
case at issue. The law voted by parliament left
untouched the repeal by the Council of State and
confined itself to correcting certain past effects. In
addition it was justified by sufficient public interest. It
avoided plunging employers and employees into
deep uncertainties over the applicable regulations
and obliging companies to engage in laborious
recalculations and also avoided compromising the
fragile financial situation of a sector playing an
important role in the national economy.

Finally, on its own initiative the Council raised the
unconstitutionality of a provision concerning the
national records directory common to the bodies
responsible for managing a compulsory social
security regime as well as different welfare agencies,
including those responsible for unemployment
insurance.

When setting up this directory, the legislator added
that its content and procedures were established by
decree adopted after an “opinion stating approval’
had been issued by the National Commission for data
processing and freedoms. The term “approval” was
censured by the Council as contrary to Article 21 of
the Constitution which conferred governing power
upon the Prime Minister.
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The legislator could not make the exercise of
governing power by the Prime Minister subject to the
approval of an administrative authority, even if it was
independent.

Cross-references:

- Decision no. 2002-464 DC of 27.12.2002, Bulletin
2002/3 [FRA-2002-3-009];

- Decision no. 97-393 DC of 18.12.1997, Bulletin
1997/3 [FRA-1997-3-006];

- Decision no. 96-375 DC of 09.04.1996, Bulletin
1996/1 [FRA-1996-1-002];

- Decision no. 95-369 DC of 28.12.1995, Bulletin
1995/3 [FRA-1995-3-011];

- Decision no. 80-119 DC of 22.07.1980.

Languages:

French.

Germany
Federal Constitutional Court

Important decisions

Identification: GER-2006-3-011

a) Germany / b) Federal Constitutional Court / c)
Second Chamber of the Second Panel / d)
09.01.2006 / e) 2 BvR 443/02 / f) Right to inspect
hospital files / g) / h) Sozialrecht 4-1300 § 25 no. 1;
Neue Juristische Wochenschrift 2006, 1116-1121;
Recht und Psychiatrie 2006, 94-100; Strafverteidiger
Forum 2006, 152-157; Europdische Grundrechte-
Zeitschrift 2006, 297-303; GesundheitsRecht 2006,
326-333; das Krankenhaus 2006, 686-687;
Medizinrecht 2006, 419-424; CODICES (German).

Keywords of the systematic thesaurus:

3.17 General Principles — Weighing of interests.
5.3.1 Fundamental Rights — Civil and political rights
— Right to dignity.

5.3.4.1 Fundamental Rights — Civil and political
rights — Right to physical and psychological integrity —
Scientific and medical treatment and experiments.
5.3.5.1.2 Fundamental Rights — Civil and political
rights — Individual liberty — Deprivation of liberty —
Non-penal measures.

5.3.24 Fundamental Rights — Civil and political
rights — Right to information.

5.3.25.1 Fundamental Rights — Civil and political
rights — Right to administrative transparency — Right
of access to administrative documents.

5.3.32.1 Fundamental Rights — Civil and political
rights — Right to private life — Protection of personal
data.

Keywords of the alphabetical index:

Informational self-determination, right / Medical file,
inspection / Psychiatric institution, placement / Right
to information, scope with regard to measures of
correction and prevention.

Headnotes:

The right to self-determination and the personal
dignity of the patient (Article 1.1 in conjunction with
Article 2.1 of the Basic Law) make it necessary to
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grant in principle to each patient a right to inspect the
medical files relating to him or her. This right to
information is however not constitutionally guaranteed
without restrictions.

The patient’s interest in information in principle takes
on considerable importance in the necessary
weighing of interests. The patient has in general
terms a protected interest in learning what has been
done with his or her health. This applies all the more
to information regarding his or her mental state.

When it comes to measures of correction and
prevention, the fundamental rights of the person
concerned are as a matter of course subject to a
special risk. This also applies with regard to keeping
the files and to access to them. The file entries are a
major element of the basis in fact for future decisions
on the prison regime and on the execution of the
sentence. Against this background, there is a
particularly strong constitutionally protected interest in
inspecting files if an individual undergoes measures
of correction and prevention.

Summary:

I. The constitutional complaint relates to the right of a
person undergoing measures of correction and
prevention to inspect his or her medical files.

The complainant was sentenced in 1990 to a total of
eleven years’ imprisonment; furthermore, he was
ordered to undergo measures of correction and
prevention. In the psychiatric hospital in which the
complainant was placed on the basis of the
placement order, relaxations of prison regime which
had previously been afforded to the complainant were
subsequently rescinded. Because of the rescission of
the relaxation, and for further reasons, the
complainant’s defence counsel requested to inspect
the complete medical files. The clinic declared in this
respect that it was only possible to provide objective
findings such as EEG, ECG and laboratory data, but
not the subjective estimations, working hypotheses
and diagnostic considerations contained in the
documentation.

The complainant thereupon applied to the Heidelberg
Regional Court to oblige the institution to permit his
counsel to inspect all medical files. By order, the
Regional Court rejected the motion as unfounded.
Also by order, the Karlsruhe Higher Regional Court
rejected the appeal filed against this.

II. In response to the constitutional complaint, the
Second Chamber of the Second Panel of the Federal
Constitutional Court established that the impugned
orders violate the complainant’'s fundamental right to

self-determination — including informational — and
personal dignity in accordance with Article 2.1 in
conjunction with Article 1.1 of the Basic Law.

The proceedings have been referred back to the
Regional Court to the extent that the orders have
been overturned.

The ruling is based in essence on the following
considerations:

The fundamental right to informational self-
determination guarantees the entitlement of the
individual to determine the disclosure and utilisation
of his or her personal data in principle himself or
herself. This fundamental right is not guaranteed
without restrictions. Restrictions however require a
statutory foundation and must correspond to the
principle of proportionality; above all, they may not go
further than what is indispensable for the protection of
public interests.

It is further recognised that a lack of access to third-
party knowledge on one’s own person may also touch
on the individual self-determination protected by
Article 2.1 in conjunction with Article 1.1 of the Basic
Law, and that the fundamental right to informational
self-determination hence also affords to its bearer
legal rights relating to access to the data stored on
him or her.

With regard to access to medical files, the Federal
Constitutional Court found that the patient’s right to
self-determination and personal dignity (Article 1.1 in
conjunction with Article 2.1 of the Basic Law) requires
to grant to each patient, in respect of his or her doctor
and hospital, in principle a right to inspection of the
medical files relating to him or her. This right of the
patient to receive information is not constitutionally
guaranteed without restrictions. This however does
not change the fact that it is based directly on the
patient’s right to self-determination, as guaranteed by
fundamental rights, and hence must take a lower
priority only if opposed by correspondingly substantial
interests. In the weighing of interests, which is
accordingly required, considerable weight in principle
attaches to the patient's interest in information.
Physicians’ medical files, with their information
regarding case history interviews, diagnosis and
therapeutic measures, directly affect the patient’s
private sphere. For this reason, and because of the
possible considerable significance of the information
contained in such documents for self-determined
decisions to be made by the patient, the latter has in
general terms a protected interest in learning what
has been done with his or her health. This applies all
the more to information regarding the patient’'s mental
state.
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These constitutional requirements have not been
satisfied by the impugned orders of the Regional
Court and of the Higher Regional Court.

A violation of fundamental rights also exists if it is
supposed that the fundamental right to informational
self-determination, with regard to access to data
which are relevant to personal self-determination,
only comprises a right to a weighing of the interest in
information, and consequently only a right to
information which from the outset is restricted by
contradictory interests — regardless of any statutory
arrangement. Also in this case, the fundamental right
requires a weighing of interests in which the interests
of the complainant which are relevant to the weighing
of interests must be brought to bear with the weight
afforded to them by the constitution. Neither court
denied that the complainant’s interest in information is
protected in terms of fundamental rights by Article 2.1
of the Basic Law in conjunction with Article 1 of the
Basic Law, and may only be afforded lesser priority
by weighing them against opposing points of view. In
their weighing, however, they have disregarded, or
not taken sufficient account of, constitutionally
relevant aspects both as to the weight of the
complainant’s interest in information, and to the
significance of the opposing interests.

The particular characteristic of the case at hand is
that it is not a doctor-patient relationship under private
law, but that it relates to the scope of the right to
information of a person who has been placed in a
psychiatric hospital as a measure of correction and
prevention. The detainee cannot select his or her
doctor or other therapists freely. He/she cannot even
change at will to treatment by different persons if
he/she has no confidence in the therapist and
according to his or her perception the relationship is
irretrievably broken down. In light of these conditions,
the patient’s right of self-determination is much more
intensively affected by refusal of access to major
parts of his or her own medical files than would be the
case were treatment to be given under private law,
where the person concerned may exercise his or her
right of self-determination by withdrawing from
treatment.

In an area such as measures of correction and
prevention, which is characterised by a particularly
wide divergence in power between those involved,
the fundamental rights of those concerned are
naturally placed at particular risk. This also applies to
the keeping of the files and to access thereto. The file
entries can have multifarious impacts on everyday life
in placement. As a major element of the factual basis,
they are available for future decisions on the prison
regime and the execution of the sentence. They
exercise a considerable influence on both the pattern

of the person concerned’s everyday life in placement
and on his or her prospects of obtaining individual
freedoms or freedom as a whole.

Against this background, there is therefore a
particularly strong constitutionally protected interest in
inspection of files in the context of measures of
correction and prevention.

Access to the information contained in medical files is
also significant for the effectiveness of legal
protection in matters related to the prison regime and
to the execution of the sentence. The impugned
rulings have not sufficiently weighed the considerable
constitutional significance attaching to a patient’s
interest in the medical files relating to him or her as to
this factual and legal situation, or the major
differences which exist in this respect as to the
doctor-patient relationship under private law.

Languages:

German.

5%

Identification: GER-2006-3-012

a) Germany / b) Federal Constitutional Court / c)
Third Chamber of the Second Panel / d) 01.02.2006 /
e) 2 BvR 2056/05 / f) / g) / h) Strafverteidiger Forum
2006, 108-111; Strafverteidiger 2006, 139-143;
Européische Grundrechte-Zeitschrift 2006, 98-104;
CODICES (German).

Keywords of the systematic thesaurus:

5.3.5.1.3 Fundamental Rights — Civil and political
rights — Individual liberty — Deprivation of liberty —
Detention pending trial.

5.3.13.1.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Scope — Criminal proceedings.

Keywords of the alphabetical index:

Freedom, guarantee / Arrest, warrant / Arrest,
suspension, reinstatement / Trust, basis / Terrorism,
organisation, membership.
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Headnotes:

The precept expressed in § 116.4 of the Code of
Criminal Procedure that a judge’s suspension of the
execution of a warrant of arrest is to be revoked only
if the circumstances have changed from those that
were the basis of assessment at the time when the
suspension was granted is one of the most important
(procedural) guarantees referred to in Article 104.1.1
of the Basic Law, which requires compliance with
them and protects them as fundamental rights.

Within the meaning of §116.4.3 of the Code of
Criminal Procedure, circumstances that arise
subsequently or become known after the order of
suspension is made are “new” only if they cast doubt
on the reasons for the order of suspension of
execution on such a material point that no suspension
would have been granted if they had already been
known at the time of the decision.

If, in contrast, the sentence later awarded — or a
harsher sentence — was to be expected even at that
date, and if the defendant nevertheless complied with
the conditions imposed, then the situation is not one
of those governed by §116.4.3 of the Code of
Criminal Procedure.

Even if the requirements of § 116.4.3 of the Code of
Criminal Procedure are satisfied, there must always
be an assessment, as a result of the principle of
proportionality, as to whether more lenient measures
to safeguard the proceedings, in particular a
tightening of the conditions, are possible instead of
revoking the suspension.

Summary:

I. The constitutional complaint relates to the
overturning of an order of suspension of execution of
arrest on the basis that new circumstances have
arisen.

Under the warrant of arrest of the investigating judge
of the Federal Court of Justice, the complainant was
subjected to pre-trial detention in November 2001 on
the grounds of suspicion that he supported a terrorist
organisation, in connection with the 11 September
2001 attacks in the United States of America. In
August 2002, in the Hamburg Higher Regional Court,
the complainant was indicted on suspicion of
membership in a terrorist organisation committed
concurrently with aiding and abetting murder. In
February 2003, the Higher Regional Court sentenced
the complainant to fifteen years’ imprisonment. At the
same time, it was ordered that pre-trial detention
should continue. In March 2004, upon the

complainant’s appeal, the Federal Court of Justice
overturned the decision of the Higher Regional Court
and referred the matter back to the Higher Regional
Court.

By order of the Higher Regional Court of April 2004,
the complainant was spared further pre-trial detention
and was released, subject to conditions.

In August 2005, the Higher Regional Court convicted
the complainant of membership in a terrorist
organisation and sentenced him to seven years’
imprisonment. Not only the complainant, but also the
Federal Public Prosecutor General's Office and the
private co-prosecutors appealed against this. In
addition, the Higher Regional Court overturned the
order of suspension and reinstigated the execution of
the warrant of arrest. The complainant thereupon
submitted an application for review of detention; the
Higher Regional Court rejected this. The
complainants’ defence lawyers appealed against this
in September 2005; in October 2005, this appeal was
dismissed as unfounded by the Federal Court of
Justice.

Il. In response to the constitutional complaint, the
Third Chamber of the Second Panel of the Federal
Constitutional Court held that the challenged
decisions of the Higher Regional Court and the
Federal Court of Justice violate the complainant’s
right of freedom under Article 2.2.2 of the Basic Law
in conjunction with Article 104.1.1 of the Basic Law; it
overturned the orders and referred the matter back.

In essence, the decision is based on the following
considerations:

Encroachments on the substantive guarantee of
freedom of Article 2.2.2 of the Basic Law are
permissible only on the basis of a statute proper and
only in compliance with the formal requirements
contained in that statute. Here, Article 104.1 of the
Basic Law takes up the constitutional requirement of
the specific enactment of a statute, which is already
contained in Article 2.2. 2 of the Basic Law, and
reinforces it for all restrictions of freedom by not only
repeating the requirement of a statute proper, but
also making the duty to observe the formal
requirements that follow from this statute a
constitutional precept.

The precept expressed in § 116.4 of the Code of
Criminal Procedure that a judge’s suspension of the
execution of a warrant of arrest is to be revoked only
if the circumstances have changed from those that
were the basis of assessment at the time when the
suspension was granted is one of the most important
(procedural) guarantees referred to in Article 104.1.1
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of the Basic Law (Grundgesetz), which requires
compliance with them and protects them as
fundamental rights. If the execution of a warrant of
arrest has once been suspended without challenge,
every new decision relating to the detention that
results in the termination of suspension of pre-trial
detention is possible only subject to the restrictive
requirements of § 116.4 of the Code of Criminal
Procedure. A repeated execution of the warrant of
arrest by the judge may be considered only if new
circumstances make it necessary to take the
defendant into custody.

Within the meaning of §116.4.3 of the Code of
Criminal Procedure, circumstances that arise
subsequently or become known after the order of
suspension is made are “new” only if they cast doubt
on the reasons for the order of suspension of
execution on such a material point that no suspension
would have been granted if they had already been
known at the time of the decision. In other words, the
decisive criterion for revocation consists in the
cessation of the basis of trust for the decision to
suspend. In order to determine whether this is the
case, it is necessary to make an assessment of all
the circumstances of the individual case against the
background of the normative significance of personal
freedom.

A judgment (not yet final and non-appealable) that is
pronounced after the suspension of execution of
arrest, or an application by the department of public
prosecution for a harsh sentence, may be suitable to
justify the revocation of a suspension of execution of
arrest and the execution of a warrant of arrest.
However, this presupposes that the sentence
awarded by the trial judge or the sentence applied for
by the department of public prosecution deviates
materially from the prognosis of the investigating
judge to the detriment of the defendant and as a
result the danger of absconding is quite substantially
increased. It must be determined by weighing and
assessing all the circumstances of the individual case
whether this is so. The circumstances to be
considered in this connection must each relate to the
grounds for detention. New circumstances, in
contrast, cannot relate to the (strong) suspicion of a
criminal offence. This suspicion is the fundamental
basis for the issuing and upholding of every warrant
of arrest in any event.

If, in contrast, the sentence later awarded was to be
expected even at the date of the suspension of
execution of arrest, and if the defendant nevertheless
complied with the conditions imposed, then the
situation is not one of those governed by § 116.4.3 of
the Code of Criminal Procedure. Even if the
requirements of § 116.4.3 of the Code of Criminal

Procedure are satisfied, there must always be an
assessment, as a result of the principle of
proportionality, as to whether more lenient measures
to safeguard the proceedings are possible in place of
revoking the suspension.

The challenged decisions do not satisfy these
requirements. The Higher Regional Court relied one-
sidedly on the degree of the sentence awarded,
without showing that the sentence deviates materially
to the detriment of the complainant from the
previously expected sentence and that as a result the
danger of absconding has quite substantially
increased. In addition, it did not attach any
significance to the fact that, by complying with the
conditions imposed on him, the defendant created a
basis of trust and is therefore fundamentally worthy of
protection.

In addition, by relying on the ground of detention of
the particular gravity of the act and therefore on
reduced standards for the degree of danger of
absconding, the Higher Regional Court impermissibly
shifted the basis of assessment to the detriment of
the complainant. For the basis of assessment is the
order of suspension, but not the satisfaction of the
requirements of § 112.3 of the Code of Criminal
Procedure. The decisive factor is solely whether the
basis of trust of the decision of suspension ceased as
a result of new circumstances.

The order of the Federal Court of Justice also does
not take sufficient account of the meaning and scope
of the fundamental right of the freedom of the person.
As the Higher Regional Court had done before it, the
Federal Court of Justice did not take into account that
the defendant had, by that time, had the opportunity
to give evidence of his conduct with regard to the
criminal proceedings and to justify the trust placed in
him, in particular by strict compliance with the
conditions imposed on him. The Federal Court of
Justice did not consider the question as to whether
more lenient measures to safeguard the proceedings,
in particular a tightening of the conditions, were
possible. In this respect there is an additional
violation of the principle of proportionality.

Languages:

German.




Germany 429

Identification: GER-2006-3-013

a) Germany / b) Federal Constitutional Court / ¢) First
Chamber of the Second Panel / d) 15.02.2006 / e) 2
BvR 1476/03 / f) SS massacre v. Distomo / g) / h)
Sozialrecht  4-7150 §1 no.1;  Européische
Grundrechte-Zeitschrift 2006, 105-108; Die o6ffentliche
Verwaltung 2006, 516-518; Neue Juristische
Wochenschrift 2006, 2542-2544; Deutsches
Verwaltungsblatt 2006, 622-624; CODICES
(German).

Keywords of the systematic thesaurus:

1.2.2.1 Constitutional Justice — Types of claim —
Claim by a private body or individual — Natural
person.

1.3.4.8 Constitutional Justice — Jurisdiction — Types
of litigation — Litigation in respect of jurisdictional
conflict.

2.1.1.4 Sources — Categories — Written rules —
International instruments.

2.1.2 Sources — Categories — Unwritten rules.

5.1.1.4 Fundamental Rights — General questions —
Entitlement to rights — Natural persons.

5.2.2 Fundamental Rights — Equality — Criteria of
distinction.

5.3.1 Fundamental Rights — Civil and political rights
— Right to dignity.

5.3.4 Fundamental Rights — Civil and political rights
— Right to physical and psychological integrity.

5.3.15 Fundamental Rights — Civil and political
rights — Rights of victims of crime.

5.3.17 Fundamental Rights — Civil and political
rights — Right to compensation for damage caused by
the State.

Keywords of the alphabetical index:

Immunity, state / Compensation, claim / War,
retaliation, act / International law of war / Injustice,
National ~ Socialist, specific / War  crime,
compensation, individual, locus standi.

Headnotes:

Under applicable public international law, a state may
claim exemption from the jurisdiction of another state
if and to the extent that it is a matter of judging its
sovereign action — so-called acta iure imperii.

Article 3 of Hague Convention (IV) does not give rise
to any direct individual compensation claim in the
event of violations of the international law of war.
Hence, the situation remains that only the home state
is entitled in principle to compensation claims under
secondary law in respect of actions towards foreign

nationals undertaken by a state that are in violation of
public international law.

With regard to Article 3.1 of the Basic Law, the
legislature is also not barred from distinguishing
between a general wartime fate on the one hand and
victims of persecution measures of the unjust
National Socialist regime with a special ideological
motivation, on the other.

Summary:

I. The constitutional complaint relates to the matter of
the obligation incumbent on the Federal Republic of
Germany to provide compensation and damages for
“acts of retaliation” perpetrated by members of the
German armed forces during the occupation of
Greece in the Second World War.

The complainants are Greek nationals. Their parents
were shot dead in 1944 in an “act of retaliation”
perpetrated against the residents of the Greek
village of Distomo by members of an SS unit forming
part of the German occupation troops. The
complainants, who were minors at that time, only
survived because of a fortunate circumstance. As a
result of the loss of their parents — in addition to
material damage from handed down rights — they
suffered psychological damage, as well as
disadvantages in terms of their subsequent
vocational training and advancement.

In 1995, the complainants filed an action to the Bonn
Regional Court. They moved for a finding that the
Federal Republic of Germany was obliged to
compensate for the material damage caused to them
by the deployment of the SS unit in Distomo. The
Regional Court, as well as the Cologne Higher
Regional Court, to which an appeal on points of fact
and law was directed, rejected the action. The
complainants’ appeal on points of law to the Federal
Court of Justice was also unsuccessful. By contrast,
in parallel proceedings taking place in Greece, to
which the complainants amongst others were party,
the Levadeia Court of First Instance, which had
jurisdiction, ruled in 1997 that the compensation
claims made in respect of the same facts were well-
founded.

Il. The First Chamber of the First Panel of the Federal
Constitutional Court has not admitted the
constitutional complaint for decision for lack of
meeting the preconditions for admission, and has
concluded that, ultimately, the impugned rulings are
not constitutionally objectionable.
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The ruling is based in essence on the following
considerations:

The rejection by the Federal Court of Justice of any
binding effect of the judgment of the Greek Levadeia
Court of First Instance is not constitutionally
objectionable. In accordance with applicable public
international law, a state may claim exemption from
the jurisdiction of another state if and to the extent
that it is a matter of adjudication on its sovereign
action — so-called acta iure imperii. Since the SS unit
which was involved in the events in Distomo formed
part of the armed forces of the German Reich, the
attacks are to be categorised as sovereign acts. The
Federal Court of Justice has hence rightly rejected
any binding effect of the judgment of the Greek Court
of First Instance.

To the extent that the complainants assert a violation of
Article 14.1  of the Basic Law, damage and
compensation claims directed against the Federal
Republic of Germany are said to be covered by the area
protected by the guarantee of ownership. The
complainants however have damage and compensation
claims neither under public international law, nor under
the law on official liability or on loss inflicted by a public
authority.

Article 3 of Hague Convention (V) does not give rise
to direct, individual compensation claims in the event
of violations of the international law of war. The
genesis of the provision shows that it is intended to
protect the individual, and hence indirectly to protect
human rights. It does not emerge from this, however,
that the provision can be considered to form the basis
of a direct, original compensation claim under public
international law on the part of the individual
concerned against the state.

This is already countered, firstly, by the wording in
accordance with which a belligerent party which
violates the provisions of Convention (IV) respecting
the Laws and Customs of War on Land is liable to
pay compensation “if the case demands”. Since
Article 3 of Convention (IV) is not self-executing in
this regard as to the restrictive addition, the provision
cannot be understood as a basis for individual claims
already because it is not directly applicable.
Secondly, according to the traditional thinking under
public international law, the individual was not
qualified as a legal subject. Regardless of
developments at the level of human rights protection
which have led to the recognition of the individual
being a subject of international law in some
instances, as well as to the establishment of
contractual individual application proceedings, the
situation remains that only the home state is entitled,
in principle, to compensation claims under secondary

law in respect of actions towards foreign nationals
undertaken by a state that are in violation of public
international law.

The complainants also do not have a claim in
accordance with § 839 of the Civil Code in
conjunction  with  Article 131 of the Weimar
Constitution. Ultimately, the Federal Republic of
Germany is not liable because of the lack of a
guarantee of reciprocity in accordance with § 7 of the
Reich Civil Servants’ Liability Act, old version.

In accordance with the version of the provision
applicable until 1992, nationals of a foreign state only
had a right to official liability against the Federal
Republic of Germany if reciprocity was guaranteed by
virtue of the legislation of the foreign state or of a
state treaty. Such a guarantee by Greece against
Germany was however only enacted after the end of
the Second World War.

Article 25 of the Basic Law also does not oppose
application of § 7 of the Reich Civil Servants’ Liability
Act, old version. There are no general rules of
international law requiring equal treatment of
Germans and non-Germans in general terms.
Admittedly, it will as a rule be in opposition to
principles of humanitarian international law, as
recognised under customary law, if an individual who
has been unlawfully injured is denied any
compensation whatever. This prerequisite is however
not met in the case at hand because § 7 of the Reich
Civil Servants’ Liability Act, old version, did not rule
out official liability in general terms, but only the
transfer of liability to the state in accordance with
Article 34 of the Basic Law and Article 131 of the
Weimar Constitution.

Invoking § 7 of the Reich Civil Servants’ Liability Act,
old version, is hence also not ruled out because the
provision is applied to facts relating to the
perpetration of crimes of war. The provision was not
intended to protect the German Reich against claims
emerging from specific National Socialist injustices. In
formal terms, however, the events in Distomo are
subject to the international law of war; no specifically
National Socialist injustice is inherent in them, and
they are hence not to be allocated to the separately
regulated area of compensation for National Socialist
injustice.

The impugned rulings do not violate Article 3.1 of the
Basic Law. With regard to Article 3.1 of the Basic
Law, the legislature is also not barred from
distinguishing between, on the one hand, a general
wartime fate, albeit a particularly severe one involving
violations of international law, and victims of
particularly  ideologically —motivated persecution
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measures undertaken by the unjust National Socialist
regime on the other. It hence does not contradict the
principle of equality if victims of persecution within the
meaning of § 1.1 of the Federal Compensation Act, in
the same way as forced labourers who are entitled to
payment, are entitled to compensation in accordance
with §11.1 of the Law Creating a Foundation
“Remembrance, Responsibility and the Future”, whilst
the complainants are not included in the group of
entitled parties.

Languages:
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Headnotes:

It is incompatible with the principle of equality in
Article 3.1 of the Basic Law for asylum seekers to be
obliged, pursuant to § 7.1 of the Asylum Seekers
Benefits Act, to use damages for pain and suffering
under § 253.2 of the German Civil Code for their
subsistence before they receive state benefits.

Summary:

I. The constitutional complaint concerns the question
whether it is compatible with the Basic Law for
asylum seekers to be obliged to use damages for
pain and suffering as income or capital to provide for
their subsistence before they receive benefits under
the Asylum Seekers Benefits Act.

The Asylum Seekers Benefits Act (hereinafter
referred to as “the Act’) of 1993 created a separate
benefit system outside social assistance in order to
provide subsistence for asylum seekers. The benefits
are, in principle, intended to take the form of benefits
in kind, but may also be paid in cash where there are
special circumstances. In addition, the Act contains
special rules on the charging of income and capital
against benefit. Persons entitled to benefits and the
members of their families must first use up their
income and capital, to the extent that these are
available, before state benefits become payable.
Capital also includes, in principle, other social
security benefits and payments of damages for pain
and suffering.

The complainant and his family, who are from Bosnia
and Herzegovina and had requested asylum in the
Federal Republic of Germany, received benefits
under the Asylum Seekers Benefits Act. In August
1997, the complainant’s wife and child were victims of
a traffic accident. For quite some time they needed
treatment as in-patients at an accident hospital and a
dental hospital. In settlement of all claims arising from
the damaging event, the victims received damages
for pain and suffering totaling DM 25,000. By
decision of August 1998, the agency administering
benefits refused, with effect from September 1998, to
grant any further benefits under the Asylum Seekers
Benefits Act. According to the agency, the payment of
damages for pain and suffering constituted
chargeable capital for the purposes of § 7.1.1 of the
Act. The complainant and his family therefore had to
use it up first. The action brought against that
decision, following an unsuccessful administrative
appeal, was unsuccessful at all levels of jurisdiction.

Il. In response to the constitutional complaint, the
First Panel of the Federal Constitutional Court held it
to be incompatible with the principle of equality in the
Basic Law for asylum seekers to be obliged to use
damages for pain and suffering for their subsistence
before they receive state benefits. The contested
judgments were overturned and the case was
referred back to the Administrative Court.
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The decision was based essentially on the following
considerations:

The admissible constitutional complaint is well-
founded. The charging rule in §7.1.1 of the Act is
incompatible with Article 3.1 of the Basic Law to the
extent that, under that rule, persons entitled to benefit
must use up any pecuniary compensation for damage
other than pecuniary damage for their subsistence
before they receive benefits under the Act.

Article 3.1 of the Basic Law requires all persons to be
treated equally before the law. It is true that the
legislature is not thereby barred from making any
distinctions. However, it infringes constitutional law if
it treats one group differently in comparison with
another group even though there are no differences
of such a kind and such significance as to be capable
of justifying the difference in treatment.

The rule contested in the constitutional complaint has
the effect that asylum seekers are treated differently
from persons who receive social assistance. They are
obliged to use damages for pain and suffering for
their subsistence before they receive benefits on the
basis of asylum law. This does not apply to recipients
of social assistance benefits or to a certain group of
asylum seekers or to other groups of persons in
receipt of welfare benefits.

That difference in treatment is not sufficiently justified.
It is true that it lies in the discretion of the legislature
in the field of social policy to develop for asylum
seekers — as has happened with the Asylum Seekers
Benefits Act — a separate scheme for ensuring that
they have the necessities of life and also, in so doing,
to adopt rules on the award of benefits which are at
variance with the law on social assistance. In
particular, the legislature is not barred from making
the nature and extent of social security benefits paid
to foreign nationals dependent, in principle, on the
likely duration of their stay in Germany. However, the
specific function of damages for pain and suffering
confers on such damages a special position among
the other types of income and capital, which is also —
so far as is apparent — taken into account in the rest
of the legal system without exception by the exclusion
of charging against state welfare benefits. Against
that background, the reasons underlying the special
scheme for ensuring that asylum seekers have the
necessities of life do not support the difference in
treatment inherent in counting damages for pain and
suffering as income and capital.

According to their statutory function, damages for
pain and suffering are not intended to cover the
material necessities contemplated by the Asylum
Seekers Benefits Act. The Civil Code allows

entittement to cash benefits to cover damage of a
non-material nature. Damages for pain and suffering
are primarily intended — as also in the case of the
complainant’'s dependants — to compensate for past
or ongoing impairments of physical and mental
integrity, and in particular also to compensate for
added difficulties, disadvantages and suffering which
endure beyond the damaging event itself and which
are not covered by the payment of material damages.
They also take into account the idea that the
damaging party owes the damaged party satisfaction
for what he or she has done to him or her.
Consequently, charging, to the extent that it means
taking into account damages for pain and suffering as
income or capital, cannot be justified on the ground
that the benefits under that act pursue only the
objective of ensuring that the asylum seeker has the
minimum requirements for subsistence during the
transitional period while his request is being
considered. That objective may, admittedly, justify
rules which require the person entitled to use all
available financial means to defray the cost of his
subsistence. Even to the extent that damages for pain
and suffering have a compensatory function, they
specifically are not assigned the function of a
contribution to ensuring a means of livelihood in the
material sense. They are intended to meet a need
which is not covered by the benefit scheme under the
Asylum Seekers Benefits Act.

Nor do other considerations underlying the special
scheme under the Asylum Seekers Benefits Act
justify charging to the extent that the rule in question
also covers damages for pain and suffering.
Disregarding damages for pain and suffering in the
granting and assessment of benefits under that Act
does not call into question the legislature’s objective
of reducing the incentive for foreign nationals to enter
the country for economic reasons. Damages for pain
and suffering are not based on a source of income
which is calculable and which, from a rational point of
view, asylum seekers would seek to exploit. The
legislature therefore does not need to choose the
method of charging such income or capital against
benefit in order to prevent benefit recipients from
having at their disposal funds with which they could,
for example, pay the costs of being smuggled into
Germany.
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1.4.10.7 Constitutional Justice — Procedure -
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Keywords of the alphabetical index:

Agreement, collective, obligation to respect / Court of
Justice of the European Communities, preliminary
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collective agreement.

Headnotes:

Where the legal situation under Community and
constitutional law is contentious, there is no
established order among any sets of interim
proceedings that might have to be initiated by the
non-constitutional court  (preliminary ruling in
accordance with Article 234 EC in accordance with
Article 100.1 of the Basic Law).

The regulation on respect for collective agreements
contained in § 1.1.2 of the Berlin Contract Award Act
does not affect the fundamental right to form
associations under Article 9.3 of the Basic Law, and
does not violate the fundamental right of occupational
freedom under Article 12.1 of the Basic Law.

Summary:

I. The ruling relates to the question of whether the
regulation on respect for collective agreements
contained in the Berlin Contract Award Act, in
accordance with which the award of public contracts,
in the construction industry amongst others, is made
dependent on so-called declarations of respect for
collective agreements submitted by the contractors, is
constitutional.

In accordance with § 1.1.2 of the Berlin Contract
Award Act, the Berlin contracting authorities are to
award contracts inter alia for construction services on
the proviso that the enterprises pay their workers
carrying out these services in accordance with the
respective collectively agreed remuneration scales
applicable in Berlin. Similar statutory regulations on
respect for collective agreements also exist in other
federal Lédnder. The Federal Court of Justice
considered this regulation to be unconstitutional and
has suspended appeal proceedings pending with it
and submitted the question to the Federal
Constitutional Court for a ruling as to whether the
relevant provisions of the Berlin Contract Award Act
are compatible with the Basic Law.

Il. The First Panel of the Federal Constitutional Court
ruled that the provision contained in the Berlin
Contract Award Act, in accordance with which
construction service contracts are awarded on the
proviso that the enterprises pay their workers carrying
out these services in accordance with the respective
collectively agreed remuneration scales applicable in
Berlin, is compatible with the Basic Law and with
other federal law.

The ruling is based in essence on the following
considerations:

The submission is admissible. In particular, doubts as
to the compatibility of the provision with European
Community law do not prevent proceedings on the
constitutionality of a specific statute. Where the legal
situation under Community and constitutional law is
contentious, from the point of view of German
constitutional law there is no established order among
any sets of interim proceedings that might have to be
initiated by the non-constitutional court in accordance
with Article 234.2 and 234.3 EC and Article 100.1 of
the Basic Law.

The law concerning collective agreements, that is
contained in the Berlin Contract Award Act, is
compatible with the Basic Law and with other federal
law. The Land Berlin was competent for issuing the
provision; the statute violates neither fundamental
rights nor other federal law.
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The regulation on respect for collective agreements,
contained in the Berlin Contract Award Act, does not
violate fundamental rights. It does not affect the
fundamental right to form associations, and does not
violate the fundamental right to occupational freedom.

The fundamental right to form associations protects
the right to form associations for all persons and for
all  occupations. Furthermore, it protects the
association as such and its right to pursue the goals
specified in Article 9.3 of the Basic Law by means of
specific associative activities. The regulation on
respect for collective agreements does not encroach
on this protective area. The statutory obligation to
respect collective agreements in particular does not
affect the area protected by Article 9.3 of the Basic
Law from the point of view of the right not to form
associations. The obligation to respect collective
agreements does not restrict the right protected by
Article 9.3 of the Basic Law of the enterprises
involved in the procurement proceedings to remain
out of the association concluding the collective
agreement. The statute also does not exert any
factual coercion or considerable pressure to join.

It is unlikely that an entrepreneur, not bound by the
collective agreement might seem forced to join the
association concluding the collective agreement,
because of the obligation to respect such agreements
in order as a member to be able to influence the
conclusion of future collective agreements, to which
the entrepreneur would be bound by the declaration
of respect for collective agreements.

The fundamental right not to form associations does
not protect against the legislature taking the results of
agreements concluded by associations as the starting
point of statutory provisions. The statutory regulation
of a declaration of respect for collective agreements
also does not affect the guarantee of the existence
and of the activity of associations contained in
Article 9.3 of the Basic Law. Furthermore, the
obligation to respect collective agreements does not
lead to state legislative activity in an area in which the
agreements reached autonomously between the
social partners via collective bargaining take priority.
The local collective remuneration agreements do not
become part of the employment contracts of the
workers deployed in carrying out the public contract
by virtue of the state ordering their validity, but
subsequent to implementation by the employers of
the obligation to respect collective agreements in
individual employment contracts.

The regulation on respect for collective agreements
contained in the Berlin Contract Award Act also does
not violate the fundamental right to occupational
freedom (Article 12.1 of the Basic Law).

The protection afforded by the right to occupational
freedom is affected since the regulation on respect for
collective agreements concerns contractual freedom in
the field of business guaranteed by Article 12.1 of the
Basic Law. The legislative provision also encroaches
on the fundamental right to occupational freedom. This
encroachment on the right to occupational freedom is
constitutionally justified, however. The Land legislature
has pursued constitutionally legitimate goals by
enacting the regulation on respect for collective
agreements. The obligation incumbent on tenderers for
a public contract to respect collective agreements is a
suitable means to achieve the goals pursued by the
Act, and the statutory regulation on respect for
collective agreements is necessary to achieve the
goal. Finally, impairing the right to occupational
freedom by means of the obligation to respect
collective agreements is also suitable.

However, the obligation to respect collective
agreements imposed on construction companies by
influencing contracts with workers and business
partners concerns a major guarantee of the right of
occupational freedom protected by Article 12.1 of the
Basic Law. The freedom to freely negotiate the
remuneration agreements with workers and sub-
contractors is a major element of exercising an
occupation. For these contractual conditions specially
determine the economic success of the enterprises,
and are hence characteristic of the activity serving to
create and maintain livelihoods protected by
Article 12.1 of the Basic Law.

The weight of the encroachment is, however, reduced
by the fact that the obligation to pay the collectively
agreed wages does not follow directly from a
statutory order, but from an individual decision to
submit a declaration of respect for collective
agreements in order to obtain a public contract. The
impact of the obligation to respect collective
agreements is also restricted to the individual public
contract. Only the content of the employment
contracts of the workers deployed in implementing
the respective public contract is prescribed, and then
only for those working hours during which they are
actively implementing the public contract.

The justifying reasons, which caused the legislature
to enact the provision submitted for review, have
considerable weight by contrast.

The fight against unemployment in conjunction with
guaranteeing the financial stability of the system of
social security is a particularly important goal, and the
legislature must be afforded relatively broad latitude
for its realisation, particularly in today’s difficult labour
market conditions. This public interest, which the
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regulation on respect for collective agreements tries
to accommodate, takes on overriding significance.

The weighing in favour of the public interests carried
out by the legislature is unobjectionable. The limit of
acceptability for tenderers for a public contract, which
are only to undertake to apply remuneration rates in
accordance with collective agreements in parts of
their entrepreneurial activity, is by no means
exceeded in the light of the overriding important goals
of the regulation on respect for collective agreements.

The unequal treatment resulting from the regulation on
respect for collective agreements of those tenderers
who do not submit a declaration of respect for collective
agreements, and hence do not receive public contracts,
in comparison with those tenderers who meet the
condition contained in the provision submitted for
review, also does not violate the principle of equality set
out in Article 3.1 of the Basic Law. It is justified by the
particularly important public interest described, which
inspired the Land legislature to enact the statutory
provision. The regulation on respect for collective
agreements is also compatible with other federal laws.
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Headnotes:

German courts are under an obligation to take into
account the relevant case-law of the International
Court of Justice when interpreting the Vienna
Convention on Consular Relations.

Summary:

I. Under Article 36.1.b of the Vienna Convention on
Consular Relations  (hereinafter: the Vienna
Convention), to which the Federal Republic of
Germany is also a signatory, a foreigner who has
been arrested is to be advised without delay on his or
her right to have the consular post of his or her
country informed of the arrest. In proceedings of the
Federal Republic of Germany against the USA in the
year 2001, the International Court of Justice
interpreted this provision as inter alia creating rights
for the individual that are directly enforceable by
arrested persons against the receiving state (/CJ,
LaGrand Case, Judgment of 27 June 2001 Germany
v. United States of America, ICJ Reports 2001, 464 et
seq.). In proceedings instituted by Mexico against the
USA (ICJ, Case Concerning Avena and other
Mexican Nationals, Judgment of 31 March 2004,
Mexico v. United States of America, ILM 43 [2004]
581 et seq.), the International Court of Justice once
more emphasised the character of the legal duties
created by Article 36.1.b of the Vienna Convention as
(inter alia) rights. The court stated that the receiving
State was under an obligation to guarantee the
possibility of a review before state courts in the
relevant cases.

The complainants, including two Turkish nationals,
were convicted of homicide offences and sentenced
to imprisonment, in some cases life imprisonment.
The courts based their conviction that the
complainants were guilty, among other things, on the
statements made by the Turkish defendants in their
interrogation by the police when they were arrested.
In the appeal proceedings before the Federal Court of
Justice, the complainants asserted that the Turkish
nationals should have been advised under Article 36
of the Vienna Convention when they were arrested by
the police. They submitted that because the provision
had been violated, their statements could not be used
in judicial proceedings. The Federal Court of Justice
dismissed the appeals as unfounded. Article 36.1 of
the Vienna Convention, the court held, did not protect
a person who was directly affected by arrest against
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his own unconsidered statements which he had made
before being given the relevant advice on his rights in
this connection.

Il. The constitutional complaints against this decision
were successful. The First Chamber of the Second
Panel of the Federal Constitutional Court overturned
the challenged orders of the Federal Court of
Justice, since they injured the complainants’ right to
a fair trial (Article 2.1 of the Basic Law in conjunction
with the principle of the rule of law). The court stated
that the Federal Court of Justice had had a
constitutional obligation to take into account the
case-law of the International Court of Justice on the
Vienna Convention. However, it had interpreted
Article 36.1.b.3 of the Vienna Convention in a way
that was inconsistent with the interpretation of the
International Court of Justice. The matters were
referred back to the Federal Court of Justice. The
Federal Court of Justice must now clarify what are
the consequences of the infringement of the
constitution for the criminal proceedings.

In essence, the decision is based on the following
considerations:

1. Within the German legal system, international
treaties to which the Federal Republic of Germany
has acceded, such as the Vienna Convention, have
the status of federal statutes (see Article 59.2.1 of the
Basic Law). The non-constitutional courts therefore
have an obligation to apply and interpret Article 36 of
the Vienna Convention in the same way as the
domestic law of criminal procedure. When they
interpret Article 36 of the Vienna Convention, they
must take into account the case-law of the
International Court of Justice on the Vienna
Convention. This follows from the principle that the
Basic Law is committed to international law, in
conjunction with the fact that the courts’ case-law is
bound by statute and law. The latter includes the
decisions of an international court that was created
under international law, in accordance with the
contents of the treaty incorporated into the domestic
legal system.

In this connection, the obligation to take the case-law
into account is not restricted to the individual cases
decided with German participation. On the contrary,
the interpretation of a treaty by the International Court
of Justice must be accorded the function of a
normative precedent over and above the individual
cases decided, and the parties to the treaty must
orient themselves by this. The precondition for this is
that the Federal Republic of Germany is a party to the
relevant treaty which contains the guidelines on
substantive law that are at issue in the given case
and has submitted itself to the jurisdiction of the

International Court of Justice, whether, as in the
present case, through the Optional Protocol to the
Vienna Convention, or by unilateral declaration.

2. In the challenged decisions, the Federal Court of
Justice interpreted Article 36.1.b.3 of the Vienna
Convention in a way that is inconsistent with that of
the International Court of Justice. Unlike the Federal
Court of Justice, the International Court of Justice
reached the conclusion that Article 36.1 of the Vienna
Treaty creates a right to consular support in the
effective exercise of one’s own rights of defence. The
court held that it is the purpose of the advice to
enable the individual to enjoy the support of his home
state. If this right is injured, according to the court, the
judgment of the criminal court is appealable.

Against this background, it must always be assumed
that there has been an infringement of the Vienna
Convention if the possibility exists that the individual,
by reason of the lack of consular support, was unable
to enjoy in full a particular procedural right such as
the freedom to testify, and this cannot be redressed.
However, it does not follow from this that in the case
of an error in advice under Article 36.1.b.3 of the
Vienna Convention it must inescapably be assumed
that the evidentiary findings may not be used in
judicial proceedings.

3. The legal consequences of a violation of the
obligation to take into account the judgments of the
International Court of Justice are not defined in
constitutional law. To the extent that the Federal
Court of Justice, when it reinterprets Article 36 of the
Vienna Convention on the basis of the case-law of
the International Court of Justice, comes to the
conclusion that the trial courts’ judgments were based
on a procedural error, it is the duty of the Federal
Court of Justice to determine the consequences
resulting from this procedural error.
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Headnotes:

Decision  regarding
diplomatic immunity.

requirements for  waiving

Summary:

I. The Republic of Argentina made considerable use
of the instrument of bonds. Such bonds were also
issued on the German capital market and were
subscribed to by German creditors. These bonds are
subject to German law. The Republic of Argentina
formulated, in the conditions for the bonds, a general
waiver of immunity covering (contentious) court
proceedings and subsequent coercive execution. As
a result of the Argentinean financial crisis, the bonds
were no longer serviced.

After a creditor had brought about a judgment of the
Frankfurt am Main Regional Court sentencing the
Republic of Argentina to pay 766,937.82 euros, the
Berlin-Mitte Local Court ordered the attachment of the
accounts of the Argentinean Embassy held at
Deutsche Bank. In response to an objection of the
Republic of Argentina, the Local Court temporarily
suspended coercive execution and, in accordance
with Article 100.2 of the Basic Law, submitted to the
Federal Constitutional Court the question as to
whether there was a general rule of international law
in accordance with which a blanket waiver of
immunity is sufficient by itself to also remove
immunity for property which is used by the sending
state to maintain the functions of its diplomatic
mission within the receiving state.

II. The Second Panel of the Federal Constitutional
Court reached the conclusion that no such general
rule of international law could be ascertained. It was
said to emerge from state practice and from reference
material on international law that a general waiver of
immunity contained in bond conditions imposed by a
foreign state was able to rescind the general
immunity of states in contentious and execution
proceedings. This was however not considered to
constitute, in terms of international law, consent to
execution against property being used to maintain the
operation of the diplomatic mission of the sending
state. This was said to be a consequence of the high
level of protection of diplomatic interests recognised
to apply in legal relations under public international
law, which was said to be shown in the Vienna
Convention on Diplomatic Relations, as well as in
supplementary customary international law.

The ruling is based in essence on the following
considerations:

1. In connection with issues related to the immunity of
states in contentious and execution proceedings
before German courts and to execution against
property used for diplomatic purposes, a distinction
must be made between general immunity of states on
the one hand and the specific diplomatic immunity of
the mission of a foreign state on the other. State
immunity and diplomatic immunity are separate
institutions under international law, each with its own
rules. The special, broad protection of the diplomatic
mission in the receiving state is an element which is
particularly emphasised in state practice because of
the vital role which it plays in diplomatic relations
between states.

2. States may in principle waive their general
immunity in contentious and execution proceedings.
State practice largely distinguishes in execution
between the property of a state, which is used for
commercial purposes, and those assets which are
used for sovereign purposes. In consequence, assets
located in the executing state which are not used for
sovereign purposes are, as a rule, subject to coercive
execution without requiring consent or a waiver of
immunity from the debtor state. Coercive execution
against assets located in the executing state or which
can be found there, which are used for sovereign
purposes of a foreign state is, by contrast, not
permissible without the consent of the state in
question. The possibility of a waiver of immunity
applying to assets used for sovereign purposes is
recognised, however.

3. It emerges from the separation of general state
immunity and diplomatic immunity under international
law, that the possibility of and requirements for a
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waiver of diplomatic immunity are not covered by the
rules relating to general state immunity. The special
status derived from the law on diplomatic relations of
assets intended to maintain the operation of a
diplomatic mission in the receiving state provides
special protection. International customary law rules
out measures of provisional attachment or coercive
execution with regard to objects which are used for
purposes of the diplomatic representation of a foreign
state used in carrying out its official functions to the
extent that the implementation of diplomatic tasks
could be impaired thereby. It follows from the
principle that the receiving state must refrain from all
activities liable to impair the function of the diplomatic
mission that a foreign state may object in terms of the
inviolability of the mission to execution against
objects or assets used in the operation of its
diplomatic mission.

Despite the high level of protection enjoyed by
objects and assets being used for diplomatic
purposes, however, a waiver of special diplomatic
immunity is also possible in principle. The sending
state may waive the privilege of protection by the
receiving state, and thereby also facilitate execution
against its assets that are used for diplomatic
purposes.

4. There is nothing in state practice, as particularly
reflected in national court rulings — such as of
German, UK, US, French and Swedish courts —, to
indicate to a degree permitting to assume the general
application of such a rule that mere blanket waivers
which specifically mention neither diplomatic
protection, nor the assets falling thereunder, are
sufficient to overcome this special protection.
Furthermore, it cannot be derived from regulations on
diplomatic relations, from the work of the United
Nations’ International Law Commission, or from the
reference material on international law which can be
used as an additional indication of the existence of
customary law, that there is a general rule under
international law in accordance with which a blanket
waiver of immunity would be suited to rescind the
diplomatic immunity of embassy accounts.

Languages:
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Statistical data
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Keywords of the systematic thesaurus:

1.2.4 Constitutional Justice — Types of claim —
Initiation ex officio by the body of constitutional
jurisdiction.

1.3.5.1 Constitutional Justice — Jurisdiction — The
subject of review — International treaties.

1.3.5.2.1 Constitutional Justice — Jurisdiction — The
subject of review — Community law — Primary
legislation.

1.3.5.15 Constitutional Justice — Jurisdiction — The
subject of review — Failure to act or to pass
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Community law and domestic law — Primary
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Keywords of the alphabetical index:

European Communities, constitutional review, treaty /
Gambling, advertising, ban.

Headnotes:

The founding treaties of the European Union and their
amendments are not to be viewed as international
treaties. The ftreaties are primary sources of
community law and the directives are secondary
sources. They form part of the national legislation,
since Hungary is a member of the EU. The
Constitutional Court cannot interpret community law
as international law within the meaning of Article 7.1
of the Constitution.

Summary:

I. The petitioner asked the Constitutional Court to
examine Article 2.7 of Act XXXIV of 1991 on
organising gambling (Act1) and Article 6.5 of
Act LVIII of 1997 on economic advertising (Act 2).
These provisions ban marketing within Hungary
(including organisation and transmitting) and
advertising of gambling organised abroad. According
to the petitioner, Parliament violated the obligation of
member states under Article 10 EC after May 2004,
by imposing even more restrictions on marketing and
advertising in Hungary of gambling organised abroad.
The petitioner suggested that the provisions in point
contravened  Articles2.1 and 2/A1 of the
Constitution. He sought a declaration that there had
been an unconstitutional omission to legislate, and
asked the Constitutional Court ex officio to rule them
to be in breach of international treaties.

II.1. The Constitutional Court examined the petition
on its merits, in the light of Articles 2.1 and 2/A.1 of
the Constitution.

Under Article 49.1 of the Act on the Constitutional
Court, the Constitutional Court may make a finding of
unconstitutional omission to legislate if the legislator
has failed to fulfil its legislative duty, by not passing
laws, and this has given rise to an unconstitutional
situation. Apart from Articles 2.1 and 2/A.1 the
petitioner did not name any other provisions of the
Constitution that might have been breached.

Article 2.1 of the Constitution declares Hungary to be
an independent, democratic state under the rule of
law. The legislator has not necessarily failed to fulfil
its obligation in the case in point. Article 2/A.1 allows
Hungary, in its capacity as an EU member state,
certain constitutional competences to the extent this
is necessary to exercise rights and satisfy obligations

under the founding treaties of the European Union.
Hungary may exercise these competences
independently, through the institutions of the
European Union. This constitutional provision places
no particular obligation on the legislator.

The petition was rejected, as the Constitutional Court
did not identify any unconstitutional omission to
legislate under either Article 2.1 or Article 2/A.1 of the
Constitution.

2. The petitioner asked the Constitutional Court to
proceed ex officio. This is possible where the
legislation under dispute contravenes an international
treaty. The Constitutional Court may also establish
that an unconstitutional situation has arisen, as a
result of a branch of the legislature failing to perform
its duty to legislate.

The Constitutional Court emphasised that calling for
proceedings ex officio was conceptually out of the
question. Notwithstanding their “treaty origins”, it
intended to deal with the founding and modifying
documents of the European Union as non-
international treaties. The petition was accordingly
rejected.

In his opinion Judge Peter Kovacs emphasised that
the petitioner had alleged unconstitutional omission to
legislate in view of the EC Treaty that is in many
respects directly applicable in Hungary. The lawful
interpretation and application of community law falls
within the sphere of the Court of Justice of the
European Communities. It could be dangerous for the
Constitutional Court to venture into the arena and
decide as to whether the legislator has violated its
obligations under community law. In the European
Union it is the Court of Justice that can interpret
community law. The Constitutional Court would act
ultra vires, were it to attempt to interpret obligations
based on community law in such a way as to find that
a state had breached community law. In his view, the
Constitutional Court should have mentioned these
considerations in its decision. Judge Istvan Bagi
concurred.

Chief Justice Mihaly Bihari gave a dissenting opinion.
He emphasised that the petitioner’s primary concern
was to show that the contested provisions contravened
the EC Treaty. The review of statutes for conformity
with international treaties is within the competence of
the Constitutional Court. This competence includes the
review of the obligations of the legislator under
international treaties. Under Article 21.3 of the Act on
the Constitutional Court, only certain defined institutions
may launch such proceedings. The EC Treaty is an
international one. The petitioner had asked for a finding
of unconstitutional omission to legislate, based upon
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this treaty. He was not entitled to initiate proceedings to
explore breaches of international treaties. Accordingly,
the Constitutional Court had no option but to reject the
petition.

In Decision no. 72/2006 (XII. 15.) the Constitutional
Court emphasised that the founding treaties of the
European Union and their amendments are not
international treaties from the perspective of the
Constitutional Court’s competence. These treaties are
primary sources of community law and the directives
are secondary sources of community law. They form
part of the national legislation, since Hungary is a
member of the EU. The Constitutional Court cannot
interpret community law as international law within
the meaning of Article 7.1 of the Constitution.

Languages:

Hungarian.

Identification: HUN-2006-3-006

a) Hungary / b) Constitutional Court / ¢) / d)
03.10.2006 / e) 42/2006 / f) / g) Magyar Kbézl6ny
(Official Gazette), 2006/122 / h).

Keywords of the systematic thesaurus:

3.12 General Principles — Clarity and precision of
legal provisions.

3.18 General Principles — General interest.

5.1.4 Fundamental Rights — General questions —
Limits and restrictions.

5.3.39 Fundamental Rights — Civil and political
rights — Right to property.

5.3.39.1 Fundamental Rights — Civil and political
rights — Right to property — Expropriation.

5.3.39.3 Fundamental Rights — Civil and political
rights — Right to property — Other limitations.

Keywords of the alphabetical index:

Electronic communications, antenna, establishment /
Easement / Telecommunication, antenna,
establishment.

Headnotes:

The Constitutional Court acknowledged the great
demand for mobile telephones and stated that, as a
general rule, there was a public interest in the
establishment of electronic telecommunications
services and antennae. However, the legislation did
not define the type of public interest which could
justify restrictions on property rights.

Summary:

I. Almost two hundred petitioners asked the
Constitutional Court to review certain provisions of
Act LXXII of 1992 on Telecommunications (hereinafter
described as “the Act”), and Act LXVI of 1999 amending
it (described here as “the Amending Act”). They pointed
out that, under these provisions, restrictions upon or
withdrawal of property rights to further the interests of
mobile telecommunication providers are not in the
public interest, neither are such circumstances
exceptional enough to justify it. They suggested that the
provisions contravened Article 13 of the Constitution.
Building towers and other structures for the purposes of
mobile  telecommunication is in conflict with
environmental and health protection, and is prejudicial
not only to the owners of the land where these
structures are placed, but to others as well.

II.1. The Constitutional Court stated that there had
been major developments in fields such as
telecommunications since the political transition. In
1992, the Act introduced a system of concessions, to
replace the monopoly on infrastructure and services.
Parliament intended to put an end to the monopoly
enjoyed by telecommunication providers, to open the
telecommunications market to international providers
and to bring Hungarian legislation into line with EU
regulations. It accordingly passed Act XL of 2001 on
Telecommunications, which annulled the Act. In 2003
another Act on telecommunications was passed,
namely Act C of 2003 on Electronic Communications.
This in turn annulled the Act of 2001. Articles 94-96 of
the Electronic Communications Act are broadly
similar to the provisions under dispute. The Court
therefore reviewed Articles 94-96.

2. In Decision no. 64/1993, the Constitutional Court
emphasised that because of the nature of property
protection, the central point of any enquiry into the
constitutionality of state intervention is proportionality
between ends and means. In this case, public interest
has to be weighed against the restriction on property.
Article 13.2 of the Constitution merely requires
the “public interest” to justify expropriation; if
monetary compensation is provided, there is no need
to demonstrate a more compelling and justified
“necessity” for constitutional purposes.
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In the present case, the Court observed that, several
years after political transition, a more extensive
protection of property rights is needed than was the
case in 1993. The Constitution distinguishes the right
to property from other fundamental rights. Article 13.2
of the Constitution allows for it to be withdrawn in full,
in certain circumstances. Article 13.1 of the
Constitution sets out the general principle of the right
to property, but does not deal with restrictions on the
right. Article 8.2 of the Constitution deals with the
general topic of restrictions on fundamental rights.
The same rules and court procedures have to be
followed when restrictions are placed on the right to
property, and Article 13 of the Constitution must be
taken into account. A peculiarity of Article 13.2 of the
Constitution is that it specifies public interest as a
precondition of the full withdrawal of the right to
property. Restrictions on private property should be
defined by statute in such a way that the court can
check the necessity for any restriction on public
interest grounds in a particular case. Proportionality is
also an important factor: the importance of the aim to
be served by restriction.

3. Article 188.12 of the Electronic Telecommunications
Act defines “electronic communications service’ as
objects associated with wireless connection, antennae,
and antennae support structures. Article 94.1 provides
for the installation of electronic communication
facilities. Article 94.2 allows for the installation of
electronic communications equipment on public land,
or, where this is not possible, on private land. There is
provision under Article 95.1 for limits on a proprietor's
use of his property, if the installation of electronic
communications service has not been agreed. The
Act does not determine the actual conditions of the
restriction; it simply refers to public interest.
Article 95.2 allows for adequate compensation in the
case of restriction, and refers to provisions of the Civil
Code, which allow the proprietor to request
compulsory purchase, or expropriation, of his or her
property, under suitable circumstances. However,
there is no guidance within this supplementary
provision as to circumstances under which restrictions
on property rights are necessary in the case of a
specific property.

Article 95.3 allows the authorities to claim right to use
or an easement at the builder's request where
electronic communication services are to be built on a
particular property or are already in situ. It does not,
however, specify conditions for restricting the right to
property; it simply refers to public interest. The Court
therefore took the view that the provision was
unconstitutional. The Court also observed that it was
not possible to deduce whether public interest would
extend to the owners of neighbouring properties. It

accordingly ruled that the restriction on property rights
was disproportionate, and unconstitutional.

Judge Andras Hollé submitted a dissenting opinion to
the decision. In his view, the version of the Electronic
Telecommunications Act currently in force enabled
authorities to impose restrictions on property rights in
an unpredictable and arbitrary way. The Court ought,
therefore, to have ruled that there was an
unconstitutional omission to legislate because of the
lack of guarantees for property rights.

He was concerned that the Court’s decision linked the
standards developed for fundamental human rights
and restrictions on property rights. This could result in
a relaxation of the regime for protecting human rights.
Introducing a loosely-defined term of public interest
into Article 8.2 of the Constitution could make it easier
to restrict fundamental rights. Judge Andras Bragyova
concurred with the dissenting opinion.

Judge Péter Paczolay also submitted a dissenting
opinion to the decision. He said that the Electronic
Telecommunications Act afforded the
telecommunications authority to impose legal
restrictions on the use of a property. Simply referring
to public interest in a particular case was not enough.
The authority however may impose legal restrictions
on the use of property if in the given case the
restriction is clearly justified by public interest and if
the restriction is in accord with Articles 94.2, 94.3 and
95.1 of the EC Act. Therefore, Articles 95.1 and 95.3
of the EC Act were not against the Constitution.

Furthermore, in his view, the Court distinguished the
requirements for the constitutional restriction on
property rights from Article 8.2 of the Constitution in
1993. This was partly because the right to property is
the only fundamental right within the Court’'s area of
competence which can be restricted by reference to
public interest. The Court should not depart from this
practice without adequate reason.

Cross-references:
- 64/1993, Bulletin 1993/3 [HUN-1993-3-017].
Languages:

Hungarian.
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Identification: HUN-2006-3-007

a) Hungary / b) Constitutional Court / ¢) / d)
05.10.2006 / e) 47/2006 / f) / g) Magyar Kbzl6ny
(Official Gazette), 2006/122 / h).

Keywords of the systematic thesaurus:

2.2.2 Sources — Hierarchy — Hierarchy as between
national sources.

5.3.41 Fundamental Rights — Civil and political
rights — Electoral rights.

5.3.41.1 Fundamental Rights — Civil and political
rights — Electoral rights — Right to vote.

Keywords of the alphabetical index:
Voting / Universal suffrage.
Headnotes:

A situation whereby a citizen with a certificate can
vote in the first round of an election, and the first
round proves successful and where in the absence of
any rule to the contrary, he can then take part in the
election of a new candidate either at his own address
or in a different constituency where the first round has
proved unsuccessful, if he is in possession of a
certificate for that constituency contravenes the
principle of equal suffrage.

The Court therefore recommended that Parliament
should legislate to eliminate any possibility of abuse
of the right to vote.

Summary:

I. Several petitions were submitted to the
Constitutional Court, regarding certain provisions of
Act C of 1997 on Electoral Procedure (referred to here
as “the Act’) and those of Decree no.60/2005 of
21 December of the Ministry of the Interior which
brought the Act into force (referred to here as “the
Decree”). Under these provisions, voters who are
away from their address but in Hungary on polling day
may present a certificate obtained from the head of
their local election office or from the ballot counting
committee of the area where they are staying. They
can then be entered on the electoral register, and
these certificates will enable them to vote in the area
where they are staying (see Article 89). The petitioners
suggested that this situation was open to abuse. A
citizen with a certificate could vote in the first round,
and that round could prove to be successful. In the
absence of any rules to the contrary, the voter could
then participate in the election of another candidate,
either at his own address, or (if he holds a certificate)

at a different constituency, where the first round had
been unsuccessful. This would result in a violation of
the principle of equal suffrage as enshrined in
Article 71.1 of the Constitution.

The petitioners also drew attention to provisions of
the Decree, under which a voter's name could be
entered in a register from which they had been
withdrawn, if they had obtained the right certificate.
One of the petitioners also pointed out that voters
who are away from their address but are in Hungary
cannot legally use their certificates on polling day to
vote for candidates in their own constituencies.
Voters who are not in Hungary on polling day are able
to do this, which puts them in a more advantageous
situation than those in Hungary. The petitioner argued
that this was discriminatory, and in contravention of
Article 70/A of the Constitution. Another petitioner
pointed out that voters who were away from their
domicile or residence on polling day could not vote for
local government representatives and mayors.

II.1. The Constitutional Court referred to their
Decision no. 338/B/2002, where they had already
examined the question of certificates for voters. They
had decided that this practice was in line with the
Constitution, and was an important feature of
universal suffrage. Those provisions of the
Constitution concerning the right to vote do not
necessarily mean that voters away from their domicile
must be granted the possibility of voting for
candidates running for office in their constituencies.

The Court ruled that there were valid constitutional
concerns as to the violation of the principle of
universal suffrage when citizens vote on the strength
of a certificate. Nevertheless, it did not repeal the
disputed provisions of the Act, as this would result in
greater damage to the principle of the universal right
to vote than is the case under the legislation currently
in force. Instead, the Court ruled that there had been
an unconstitutional omission to legislate, and
requested Parliament to pass legislation to eliminate
the possibility of abuse, by 30 June 2007.

2. The petition as to the constitutionality of the Decree
was upheld. The Court observed that, under
Article 89.2 of the Act, the head of the local election
office should delete voters to whom they issue
certificates from the electoral register. Technically, the
Act does not allow for the possibility of the repeated
registration of voters in their electoral district on polling
day, and as a result, there can be no reverse
regulation in the Decree. The Decree also gives scope
for voters with certificates to decide, after an
unsuccessful first round, whether to vote in their own
constituency or in the one on the certificate. This
possibility violates the fairness of elections.
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3. The Court took a different view of the points raised
about local elections. Here, the general principle of
the right to vote has to be taken into account, as well
as Article 42 of the Constitution. This sets out voters’
rights to local government. Local government is the
independent, democratic management of local affairs
affecting the electorate as a whole, and the exercise
of local public authority in the interests of the
population. The law does not exclude people who are
away from their usual address on polling day from the
right to vote, as they can still vote in the constituency
in which they are residing at the time. The
Constitutional Court therefore rejected the petition.

In his concurring opinion, Judge Péter Kovacs
observed that Parliament has to consider international
legal obligations when enacting election law, as well as
recommendations from international organisations. He
expressed the view that there are inconsistencies in
the Act, which could be removed if the regulations on
the practice of voting rights were made more stringent.

Judge Andras Bragyova did not think the disputed
provisions of the Act should be repealed. He summed
up his reasoning in a dissenting opinion, with which
Mihaly Bihari and L&szl6 Kiss concurred. In his view, a
distinction had to be drawn between the provisions as
they dealt with different subjects. Article 89 of the
Actis concerned with the conditions for issue of
certificates. The provision of the Decree under
discussion relates to the administration of the electoral
register. The law governing the administration of the
electoral register is Act 66.2, under which the ballot
counting committee enters voters in the register if they
have a certificate and can certify that their address is
within the constituency, provided that they do not
feature on the list of disenfranchised citizens. The
Decree is in conformity with Act 66.2. Under this
provision, ballot counting committees have to act in a
similar way as they would if the provision of the Decree
was repealed. Judge Andras Bragyova was of the
opinion that certificate misuse stemmed from a
proportional system with two rounds. Votes were
probably split at random between supporters of the
different candidates.

Languages:

Hungarian.

Israel
Supreme Court

Important decisions

Identification: ISR-2006-3-006

a) Israel / b) High Court of Justice (Supreme Court) /
c) / d) 11.08.2003 / e) 9232/01 / f) / g) / h) CODICES
(English).

Keywords of the systematic thesaurus:

3.17 General Principles — Weighing of interests.
5.4.3 Fundamental Rights — Economic, social and
cultural rights — Right to work.

Keywords of the alphabetical index:
Animal, protection / Worker, agricultural.
Headnotes:

The petitioners asked the Court to declare the force-
feeding of geese for the production of foie gras to be
illegal under Israeli law, and to repeal the regulations
concerning the force-feeding of geese. The Court
upheld the petition, declaring the practice as currently
laid out in the regulations to be illegal, and repealing
the regulations.

Summary:

I. Force-feeding geese is a process by which geese
are forcibly fed high calorific food beyond their dietary
needs in order to create an enlarged and fatty liver,
which is then used to make a gourmet dish called
“foie gras”. The force-feeding industry has been
active in Israel for the past forty years, directly
employing approximately forty five family farms and
generating millions of dollars each year. Investment in
the industry was partially funded by the State.

According to the petitioner, an umbrella organisation
for animal rights in Israel, force-feeding geese is
unlawful under Israeli law, specifically under a statute
which prohibits abuse and cruel treatment of animals.
The petitioner also claims that regulations limiting the
means by which geese may be force-fed are contrary
to the said statute and must therefore be repealed.




444

The argument in this case did not centre on whether
the practice of force-feeding caused suffering to the
geese — that the Court recognised. Rather, the
argument centred on whether the practice was so
egregious as to warrant accepting the petitioner’s
argument. This would instantly render an entire
agricultural industry illegal and would also encroach
on the freedom of occupation.

II. In reaching its decision, the Court considered the
conflicting interests — the protection of the welfare of
animals, agricultural needs and the freedom of
occupation. The Court noted that conflicting rights or
interests are always ‘“relative” and never absolute, a
notion based on the presumption that values,
principles, and freedoms are not all of equal
importance. Nevertheless, while lIsraeli law states
unequivocally that animal abuse is illegal, the Court
needed to determine what exactly constitutes abuse.
Drawing on a case in which the Court determined that
a performance of a man battling with a crocodile was
in violation of the law, the Court held that defining
abuse requires a balance between the degree of
suffering caused to the animal, the purpose of this
suffering, and the means used to achieve this
purpose.

In attempting to strike a balance between the
conflicting interests, the Court recognised a tension
between the protection of animal welfare and
agricultural needs that exist in modern society. The
Court noted various jurisdictions in which the force-
feeding of geese was prohibited altogether, although
it is probable that this was in countries in which the
foie gras industry did not exist prior to the enactment
of statutes prohibiting the practice. The Court also
noted jurisdictions in which accepted agricultural
practices are excluded from the application of animal
protection laws as well as jurisdictions which do not
exclude such practices from this protection. The
Court held that the Israeli approach is more similar to
the latter.

Using this approach, the Court held that the relevant
“agricultural needs” should be weighed against the
suffering inflicted on the animal, as well as the type of
suffering and its severity. The Court therefore decided
to repeal the regulations because they failed to
achieve the very purpose for which they were
enacted — to prevent the suffering of the geese. In
reaching this decision, the Court held that the price
paid at present in order to produce foie gras, i.e. the
harm caused to the geese, is too high, and that the
regulations do not represent a correct balance
between the benefit to agricultural needs and the
harm inflicted on animals.

The Court also held that the practice of force-feeding
geese as currently laid out in the regulations
constitutes cruel treatment of animals, justified neither
by the interest of freedom of occupation nor by
agricultural needs, and that it should therefore be
prohibited. In reaching this decision, the Court noted
that the weight granted to the interest in the
“production of food” has to be in proportion to the
necessity of the food item for human existence.
Therefore, basic foods would be granted more weight
than luxury foods, such as foie gras. The Court also
considered the legitimate interest of the farmers in
maintaining their livelihood, but noted that this interest
cannot automatically override the conflicting interest
of protecting animal welfare. The decision regarding
the repeal of the regulations and the prohibition of the
current force-feeding practice was postponed until
31 March 2005.

The minority opinion took into account the economic
and social consequences of imposing a complete ban
on the foie gras industry, and noted that if the
petitioner's argument prevailed, those who had been
employed in the force-feeding industry for years
would be turned into felons overnight. This was
viewed by the minority as unacceptable. The minority
view held that there was a proportionate relationship
between the means (force-feeding geese) and the
ends (producing food). Taking into account the fact
that the European Union has not prohibited the force-
feeding of geese in countries in which the practice
already existed, and considering “agricultural needs”,
the minority view was that the current practice of
force-feeding geese was not unlawful, and that if
there were to be prohibitions, there would have to be
a reasonable transitional period.

Languages:

Hebrew, English (translation by the Court).

Identification: ISR-2006-3-007

a) Israel / b) High Court of Justice (Supreme Court) /
c) / d) 09.10.2003 / e) 1993/03 / f) / g) / h) CODICES
(English).
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Keywords of the systematic thesaurus:

1.3.1 Constitutional Justice — Jurisdiction — Scope
of review.

1.3.5.14 Constitutional Justice — Jurisdiction — The
subject of review — Government acts.

4.6.2 Institutions — Executive bodies — Powers.
4.6.4.1 Institutions - Executive bodies -
Composition — Appointment of members.

Keywords of the alphabetical index:

Prime Minister, power, scope / Minister, removal from
office / Minister, appointment, judicial review.

Headnotes:

It was within the Prime Minister's powers to appoint
the respondent in the case in point to the position of
Minister of Public Security. This fell within the range
of reasonableness.

Summary:

I. The petitioners sought to prevent Mr Tzachi
Hanegbi’'s appointment to the office of Minister of
Public Security. They argued that Hanegbi’s
connection with the following four matters meant that
he was unfit to serve in this capacity. Firstly, he was
convicted over twenty years ago for brawling in a
public place. Secondly, and again over twenty years
ago, there were allegations that he had committed
perjury. No indictment was made at the time. Thirdly,
there had been a police recommendation that
Hanegbi be prosecuted for fraud over his involvement
in the appointment of the Attorney General. The case
was closed for lack of evidence but was, nonetheless,
described as a “deviation from acceptable standards
of behavior.” Finally, there had been another police
recommendation; ultimately dismissed for lack of
evidence, that he be prosecuted for improper activity
in respect of a non-profit organisation he had set up.
With regard to the final matter, the Attorney General
at the time noted that, while there was no legal
impediment to Hanegbi’s appointment to Minister of
Public Security, the appointment was “problematic
from a civil perspective.”

The petitioner claimed that the Prime Minister's
decision to appoint Hanegbi to the office of Minister of
Public Security was unreasonable and this would
justify the Court’s intervention in the Prime Minister’s
decision. They also argued that this appointment
would be damaging to the effectiveness of the police
and its public image, and that numerous conflicts of
interest would arise if Hanegbi held the Ministry

position because of the police’s involvement in
investigating him in the past.

The respondents contended that there are no
grounds for interfering with the Prime Minister’'s
decision. He acted within the parameters of his
authority and the affairs raised by the petitioner did
not establish that this decision was unreasonable.
They also pointed out that the courts in general afford
the Prime Minister a wide “range of reasonableness”
in appointment matters.

IIl. The Court began by observing that Hanegbi’s
appointment did not fall within the scope of Israeli law
prohibiting the appointment of ministers who have
committed offences of moral turpitude. It then noted
that because the Prime Minister is given the authority
to form a government, which includes the
appointment of ministers, the only issue remaining for
the Court to examine is Prime Ministerial discretion.
Concerning the Court's power to exercise judicial
review over the Prime Minister's discretionary
appointment, the Court stated that only a radical
deviation from the range of reasonableness in the
exercise of the Prime Minister's powers to form a
government would constitute grounds for judicial
intervention.

The Court determined that only exceptional and
extreme circumstances would constitute sufficient
grounds to order the Prime Minister to remove a
minister from office, and that the circumstances of the
four alleged matters did not amount to such an
egregious level. In reaching this decision, the Court
considered the lapse of time between the first two
affairs raised by the petitioners as well as the fact that
no indictment was ever served against Hanegbi.
Accordingly, noting its obligation of deference to the
Prime Minister's powers, the Court held that his
appointment did not overstep the range of
reasonableness. The Court indicated that the Prime
Minister's appointment would ultimately be judged by
the political process and the public at large.

The minority view was of the opinion that removal
from office should be a solution of last resort, only to
be used where a conflict of interest cannot otherwise
be prevented. Nevertheless, the minority opinion
stated that Hanegbi should be removed from his
position of Minister of Public Security because of
unavoidable biases and conflicts of interest that may
arise due to his having been investigated by the
police in the past. The minority opinion noted its
concern that allowing Hanegbi to continue to function
as a Minister could very well lead to a gradual
deterioration of the standards of conduct of public
leaders, thereby leading to a de-sensitization and a
lowering of national standards of public morality. This
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minority opinion stated that striking down a prime
ministerial decision falls within the boundaries of
legitimate judicial review of the administration’s
activities, and forms part of the “checks and
balances” which exist in a democracy.

Languages:

Hebrew, English (translation by the Court).

Identification: ISR-2006-3-008

a) Israel / b) High Court of Justice (Supreme Court) /
c) / d) 11.12.2005 / e) 769/02 / f) Targeted Killings
(Public Committee Against Torture) / g) / h)
CODICES (English).

Keywords of the systematic thesaurus:

2.1.1.4.3 Sources — Categories — Written rules —
International instruments — Geneva Conventions of
1949.

3.16 General Principles — Proportionality.

5.3.2 Fundamental Rights — Civil and political rights
— Right to life.

Keywords of the alphabetical index:

Civilian, differentiation from combatant / Terrorism,
fight / Combatant, unlawful.

Headnotes:

The State of Israel’s struggle against terrorism is not
conducted outside the scope of the law, and this
struggle, conducted within the bounds of the law, is
an expression of the difference between a democratic
state fighting for its life and the terrorists fighting
against it.

The legality of Israel’s policy of preventative strikes
against terrorists must be evaluated on a case-by-
case basis, with proportionality and necessity being
relevant considerations.

Summary:

I. In September 2000, the second intifada began. A
massive assault on terrorism was directed against the
State of Israel. In its war against terrorism, the State
of Israel employed a policy of preventative strikes,
which was directed at members of terrorist
organisations involved in the planning, launching,
and/or execution of terrorist attacks against Israel.
The preventative strikes carried out since the
implementation of the policy have resulted in the
deaths of many terrorists. However, the policy has
also caused collateral damage to civilians located in
the vicinity of the targeted terrorists.

According to the petitioners, the policy is illegal, it
violates the basic right to life, and it denies suspects
the right to due process. They argued that the
applicable law is the law of occupied territory under
the Fourth Geneva Convention, and that these
suspects should be dealt with as criminals under
criminal law. The petitioners also claimed that the
category of unlawful combatants does not exist, and
therefore the terrorists should be viewed as civilians
taking part in combat; accordingly, they may be
attacked only during such time as they directly take
part in combat, not beforehand and not thereafter.
Furthermore, the petitioners claim the policy is
disproportionate because it results in the death and
injury of innocent persons and is not the least harmful
means available.

According to the respondents (the State of Israel and
others), Article 51 of the UN Charter allows a state to
respond with military force to a terrorist attack against
it. The respondents also claimed that the laws of war
apply to both occupied and non-occupied territory, so
long as there is an armed conflict taking place on it,
and that the laws of war therefore apply to the policy
at issue. They suggested that a third category of
“‘unlawful combatants,” who are thus legitimate
targets for attack, should be recognised in the light of
the complex reality of terrorism. The respondents
argued in the alternative that the laws of war permit
attacking those civilians who take a direct part in the
hostilities, and that because Israel has not signed the
First Protocol limiting an attack against a civilian to
“such time that he is taking direct part®’, “hostilities”
should be interpreted as including acts such as the
planning, launching, or commanding of terrorist
attacks. In the respondents’ view, the policy fulfills the
proportionality requirement, in that alternatives are
implemented whenever possible and all attempts are
made to minimise collateral damage. Lastly, they
claimed that the policy was a military issue and
therefore not subject to judicial review.
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II. The Court held that the question whether or not to
employ the policy of preventative strikes which cause
the death of terrorists and at times civilians nearby is
a legal question, and therefore the policy is
justiciable. However, judicial review of this policy, by
its very nature, will be retrospective.

The Court recognised the complexity of the armed
conflict between the State of Israel and terrorist
organisations in occupied territory, but ruled that it
constitutes an international armed conflict, subject to
international humanitarian law and customary
international law. The Court noted the contradictory
considerations inherent in international law dealing
with armed conflicts, one being humanitarian, and the
other being military. Accordingly, the Court held that a
proper balance between these two conflicting
considerations must be achieved. Such a balance
results in neither being actualised to the fullest extent.

The Court held that the legality of the policy must be
evaluated on a case-by-case basis, based on a
variety of factors and considerations. The Court
affirmed that the policy must distinguish at all times
between civilians, who are protected from the
dangers of combat, and combatants, who are
legitimate targets for military attack. The Court held
that terrorists who take part in hostilities are not
entitled to the protection granted to civilians; while
they do not cease to be civilians, terrorists
participating in hostilities by their acts deny
themselves that aspect of their civilian status which
grants them protection from military attack. Regarding
“taking part in hostilities”, the Court held that this
includes preparations before an attack and does not
require the use of weapons. Regarding “taking a
direct part” in hostilities, the Court recognised that the
scope of this statement had not clearly been defined
in international law, but held that it included more
than just the terrorist himself; it also included those
who have sent him, who have decided upon the act,
and those who have planned the act. The Court noted
that civilians who voluntarily place themselves in front
of terrorists as human shields should be viewed as
taking direct part in the hostilities, but that if the
civilians were involuntarily being used as human
shields, they are civilians who should be protected
from military attack. Regarding “for such time,” the
Court determined that a terrorist committing a “chain
of acts” of terrorism does not gain immunity from
attack during the short intervals of rest between his
next attack, and that only a terrorist who, after
engaging in hostilities, fully detaches himself from
terrorism will gain this immunity. The Court
recognised the lack of a clear definition here, and
therefore required clear verification by the army that
that civilian is taking part in hostilities.

The Court noted that a civilian taking part in hostilities
cannot be attacked if less harmful means can be
employed. However, it also observed that arrest,
investigation and trial are not always means that can
reasonably be used, by virtue of sheer impossibility of
arrest, because of the risk an arrest would pose to
innocent civilians in the area, or because the risk to
the lives of the soldiers is so great that it is not
justified. The Court also held that a thorough
investigation regarding the precision of the
identification of the target and the circumstances of
the attack upon him must be performed retroactively,
and that in some cases it may be appropriate to pay
compensation as a result of harm to innocent
civiians. The Court also applied the principle of
proportionality in an international armed conflict to
Israel’s policy and noted that the harm to innocent
civilians caused by collateral damage during combat
operations must be in proportion to the military gains
achieved.

Languages:

Hebrew, English (translation by the Court).
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Italy

Constitutional Court

Important decisions

Identification: ITA-2006-3-003

a) Italy / b) Constitutional Court / ¢) / d) 13.12.2006 /
e) 454/2006 / f) /| g) Gazzetta Ufficiale, Prima Serie
Speciale (Official Gazette), 01.01.2007 / h) CODICES
(Italian).

Keywords of the systematic thesaurus:

1.2.3 Constitutional Justice — Types of claim —
Referral by a court.

2.1.1.1.1 Sources — Categories — Written rules —
National rules — Constitution.

2.1.1.3 Sources — Categories — Written rules —
Community law.

2.21.6.2 Sources — Hierarchy — Hierarchy as
between national and non-national sources -
Community law and domestic law — Primary
Community  legislation and  domestic  non-
constitutional legal instruments.

3.26.1 General Principles — Principles of Community
law — Fundamental principles of the Common Market.
5.2 Fundamental Rights — Equality.

5.4.5 Fundamental Rights — Economic, social and
cultural rights — Freedom to work for remuneration.

Keywords of the alphabetical index:

Gambling, discrimination / Betting, discrimination /
Community law, national court, direct application.

Headnotes:

The Court held — in the light of its case-law based on
Article 11 of the Constitution (Judgment no. 170 of
1984) — that national courts must directly apply
immediately applicable Community provisions and not
national provisions incompatible with Community
provisions, after having, whenever they consider it
necessary, asked the EC Court of Justice for a
preliminary ruling, within the meaning of Article 234
EC, on whether the national provisions are
compatible with Community law.

The Court also held that, in accordance with its case-
law, national courts may apply to the Constitutional
Court if a domestic provision is likely to have
irreversible negative consequences for essential and
fundamental Community principles and must
therefore be declared unconstitutional, or if the
application of self-executing Community rules is likely
to violate the fundamental principles of the lItalian
constitutional system (in which case the judge must
submit to the Court the national law which gives
effect, in the domestic legal system, to the EC Treaty,
see Judgment 232 of 1989).

The Court decided not to examine the merits of the
case; the question was found to be inadmissible as
the lower court had expressed doubt as to the
compatibility of the disputed rules with Community
law.

Summary:

I. Two courts raised a question concerning the
compatibility with the Constitution of Section 88 of the
consolidated national security laws (Testo Unico), as
referred to in Section4 of Law no.401 of
13 December 1989, (which concerns illicit gambling
and betting). Of concern was that part of the provision
which stipulates that licences required for collecting
bets may be granted only with prior authorisation from
the Italian government. The referring courts held that
the impugned provision was contrary to Articles 3 and
41 of the Constitution. Its effect was that only holders
of an Italian licence could collect bets. Those with
licences from other EU member states were
excluded. This violated the principle of equality
(Article 3 of the Constitution) and the principle of
freedom of economic initiative (Article 41 of the
Constitution).

Il. The Constitutional Court noted, first and foremost,
that the referring courts had raised the question of the
compatibility of the impugned provision with
Community law on the grounds that, by insisting on a
“national” licence to collect bets, it introduced
restrictions on freedom of establishment and freedom
to provide services and that such restrictions were
prohibited by Articles 43 and 49 EC. Indeed, although
the aforementioned Section 88, in so far as it required
prior police authorisation, could be justified on
grounds of public policy (under Article 46 EC), there
was no justification for demanding a licence issued
exclusively by the Italian authorities.

The question of the compatibility of the impugned
provisions with Community law therefore arose and
must first be resolved, prior to the question of
constitutionality.
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Cross-references:

The Court referred to Judgments nos. 168 of 1991,
232 of 1989, 170 of 1984, 183 of 1973 and 98 of
1965 and Orders nos. 536 of 1995 (Bulletin 1995/3
[ITA-1995-3-017]) and 132 of 1990.

Languages:

Italian.

Latvia
Constitutional Court

Important decisions

Identification: LAT-2006-3-004

a) Latvia / b) Constitutional Court / ¢) / d) 16.10.2006
/ e) 2006-05-01 / f) On the Compliance of
Section 46.6, 46.7, 46.8 and 46.9 of the Radio and
Television Law with Sections 58 and 91 of the Latvian
Constitution / g) Latvijas Vestnesis (Official Gazette),
no. 169(3537), 24.10.2006 / h) CODICES (Latvian,
English).

Keywords of the systematic thesaurus:

2.3.6 Sources — Techniques of review — Historical
interpretation.

2.3.8 Sources — Techniques of review — Systematic
interpretation.

3.4 General Principles — Separation of powers.

4.6.2 Institutions — Executive bodies — Powers.

4.13 Institutions - Independent administrative
authorities.

Keywords of the alphabetical index:

Government, powers, attribution to other state
institution / Media, audiovisual council, national /
Media, Council of Europe, recommendation.

Headnotes:

Latvia is a modern, democratic state, governed by the
rule of law. It is not, therefore, possible for all
functions of executive power to be vested in the
Cabinet of Ministers and State administrative
institutions. It may be possible to remove a specific
section of State administration from the competence
of the Cabinet of Ministers and pass it to an
autonomous State institution, where it has been
established that a State institution which is
subordinated to the Cabinet of Ministers will not be
able to ensure adequate management.
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Summary:

I. The Law on Radio and Television governs the
setting up, registration, operation and regulation of
electronic mass media in Latvia. This law created a
new state institution — the National Radio and TV
Council, referred to here as the Council. Under
Section 41.1 of the Radio and Television Law, the
Council represents the interests of society as a whole
in the electronic mass media sector, operating within
the framework of the Latvian Constitution, the Radio
and Television Law and other laws. Freedom of
expression and information will also be guaranteed.
Section 46.6, 46.7, 46.8 and 46.9 of the Radio and
Television Law, which are challenged in these
proceedings, determine the Council’s powers.

Twenty members of the Latvian Parliament asked the
Constitutional Court to declare the above provisions
to be in breach of Sections58 and 91 of the
Constitution. They argued that under Section 58 of
the Constitution, all State administrative institutions
with the power to pass external individual legal and
administrative acts against an unlimited range of
person fall within the remit of the Cabinet of Ministers.

Il. The Court emphasised that the principle of the
separation of state power manifests itself in the
division of power into legislative, executive and
judicial branches, vested in independent and
autonomous institutions. This principle guarantees
mutual checks and balances, favours the moderate
exercise of power and curbs any tendencies to usurp
it. In a democratic state, under the rule of law, power
is divided so as to achieve the aims of the separation
of power. However, the division of State power as
outlined above does not in any way imply that the
State will only set up three constitutional institutions,
each one fulfilling in its entirety one of the three state
functions. For the division of power to achieve its
goals, the various constitutional institutions must be
endowed with separate functions of power.

The Court observed that institutions of State
administration carry out administrative functions of the
executive power. These, together with the political
functions of the executive power, carried out by the
Cabinet of Ministers, create the competence in the
sector of the executive power, assigned to the Cabinet
of Ministers under the Constitution. In order for the
Cabinet of Ministers to undertake political responsibility
for the exercise of the whole competence in the sector
of executive power assigned to it, subordination of the
State administration to the Cabinet of Ministers is
necessary. The Cabinet of Ministers has at its disposal
such legal mechanisms which ensure adequate activity
of the State administration.

The Court held that the Council is a legal entity derived
from public law and that the Council is not subordinate
to the Cabinet of Ministers. It also ruled that an
interpretation of Section 58 of the Constitution to the
effect that it requires the subordination of all institutions
of state administration institutions to the Cabinet of
Ministers, with no exceptions and without assessing
whether such subordination is constitutionally
compliant, is based on an isolated interpretation of the
provision.

The Court stressed that the Constitution is a cohesive
whole and the legal norms it contains are closely inter-
woven. Each norm has its place in the constitutional
system and no greater significance shall be accorded
to any constitutional norm than has been envisaged by
those who originally drafted the Constitution. In
interpreting separate constitutional norms, one also
has to take Section 1 of the Constitution into
consideration, from which follow several principles of
the democratic state under the rule of law.

The Court established that Section1 of the
Constitution alone authorises Parliament to set up
autonomous institutions of state, when there is no
other way of ensuring adequate management. It is not
possible in today’s Latvia, which is a democratic state
under the rule of law, to pass all the functions of
executive power to the Cabinet of Ministers and the
State administration institutions. A separate section of
the State administration may be removed from the
competence of the Cabinet of Ministers and passed to
an autonomous State institution, if it has been
established that a State institution subordinated to the
Cabinet of Ministers will not be able to ensure
adequate management. However, Section 1 of the
Constitution sets out strict criteria to apply to these
circumstances.

Reference was made to Preamble to the
Recommendation Rec(2000)23 on the independence
and functions of regulatory authorities for the
broadcasting sector, adopted on 20 December 2000
by the Committee of Ministers of the Council of
Europe.

The Court pointed out that the existence of the
Council, which is not subordinated to the Cabinet of
Ministers, is in conformity with the Constitution and
admissible, because the Council’'s main duty is to
make sure there is fair competition within the mass
media sector, given that the power of information has
a direct influence on election procedure and also
State power.

The Court accordingly declared paragraphs six,
seven, eight and nine of Section 46 of the Radio and
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Television Law to be in conformity with Sections 58
and 91 of the Latvian Constitution.

Cross-references:

Previous decisions of the Constitutional Court in the
following cases:

- Judgment no. 03-04(98), 13.07.1998, Bulletin
1998/2 [LAT-1998-2-005];

- Judgment no. 03-05(99), 01.10.1999, Bulletin
1999/3 [LAT-1999-3-004];

- Judgment no. 04-03(99), 09.07.1999, Bulletin
1999/2 [LAT-1999-2-003];

- Judgment no. 2001-07-0103, 05.12.2001;

- Judgment no. 2005-03-0306, 21.11.2005, Bulletin
2005/3 [LAT-2005-3-007];

- Judgment no. 2005-12-0103, 16.12.2005;

- Judgment no. 2005-18-01, 14.03.2006.

Languages:

Latvian, English (translation by the Court).

Identification: LAT-2006-3-005

a) Latvia / b) Constitutional Court / ¢) / d) 23.11.2006
/ ) 2006-03-0106 / f) On the compliance of the words
“or other attributes” and “separate slogans voiced or
speeches made” included in Section 1.4 of the Law
On Meetings, Processions and Pickets; Section 9.1;
the words “keepers of public order”, included in
Section 12.3.1, the words “and pedestrians”,
incorporated in Section 13.2; the second sentence of
Section 14.6; the words “not earlier than 10 days”,
included in Section 15.4 as well as Section 16 and
Section 18.4 with Section 103 of the Latvian
Constitution, Section 11 of the European Convention
for the Protection of Human Rights and Fundamental
Freedoms and Section21 of the International
Covenant on Civil and Political Rights / g) Latvijas
Vestnesis  (Official Gazette), no. 192(3560),
01.12.2006 / h) CODICES (Latvian, English).

Keywords of the systematic thesaurus:

3.16 General Principles — Proportionality.
5.1.4 Fundamental Rights — General questions —
Limits and restrictions.

5.3.21 Fundamental Rights — Civil and political
rights — Freedom of expression.

5.3.28 Fundamental Rights — Civil and political
rights — Freedom of assembly.

Keywords of the alphabetical index:

Freedom of assembly, restriction, legitimate aim, lack
/ Rally, permit, requirement.

Headnotes:

Freedom of assembly, along with freedom of
association and freedom of speech are among the
most important individual political rights. As far as
possible, state institutions should avoid imposing
pointless and potentially embarrassing restrictions on
the right to freedom of assembly.

Summary:

I. Twenty members of the Latvian Parliament
requested an assessment of the compliance with the
Constitution and international legislation of certain
provisions of the Law on Meetings, Processions and
Pickets. The norms of higher legal force under
consideration were Section 103 of the Constitution,
Article 11 ECHR and Article 21 of the International
Covenant on Civil and Political Rights (ICCPR).

II. The Court stressed that freedom of assembly,
along with freedom of association and freedom of
speech, are among the most important individual
political rights. Freedom of assembly is a vital
element of a democratic society, affording members
of the public the possibility of influencing the political
process, by criticising the state power and protesting
against the state’s actions. When exercising the rights
set out in Section 103 of the Constitution, people can
discuss significant problems and express support or
censure for State policy. Freedom of assembly
means that people can inform society as a whole of
their opinions.

The Court observed the influence of the Convention
and the Covenant, which are binding on Latvia, and
their practical application, upon the interpretation of
fundamental rights contained in the Constitution, in a
state under the rule of law. The compliance of the
provisions of the Law on Meetings, Processions and
Pickets with Section 11 ECHR and Section 21 ICCPR
should be analysed in conjunction with Section 103 of
the Constitution.

The Court pointed out that freedom of assembly may
be extremely important, but it is not absolute.
Section 116 of the Constitution expressly provides
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that there may be restrictions on the right to freedom
of assembly in circumstances proscribed by law, in
order to protect the rights of others, the democratic
structure of the State and public safety, welfare and
morals. Such restrictions must be set out within the
law and adopted in order to achieve certain legitimate
aims. They must be in proportion to these aims. State
institutions should, as far as possible, avoid imposing
pointless and potentially embarrassing restrictions on
freedom of assembly.

The Court held that the above provisions had been
passed and promulgated under adequate procedures.

The Court analysed the separate legitimate aims of
each impugned norm and their proportionality with
this aim. It found some of the impugned norms to be
in contravention of the norms of higher legal force.

The Court found that for a person to be able to carry
out certain activities, and to exercise fundamental
rights set out in the Constitution, the State may
require prior notice and the possession of a permit
from a competent institution. To assess whether the
impugned norms comply with Section 103 of the
Constitution, it is necessary to examine the
requirements within the Constitution for the exercise
of the right to freedom of assembly, as well as those
within the Law on Meetings, Processions and
Pickets.

The Court noted that the international legal norms
binding on Latvia make no mention of a mandatory
duty of a State to refrain from requiring permits to
exercise the right to freedom of assembly.
Section 103 of the Constitution requires a notice
procedure, which in fact affords a wider scope for the
exercise of this right than the system of permits.
Thus, the Constitution guarantees a more extensive
protection of the right to freedom of assembly. Thus,
the system of permits, set out in the Law on
Meetings, Processions and Pickets, does not comply
with Section 103 of the Constitution.

The Court highlighted the duty of the State not only
to ensure that a meeting, picket or a procession
takes place, but also to see to it that freedom of
speech and assembly is effective, namely — that the
organised activity reaches the target audience. In a
democratic society it is especially important not to
isolate State and local government institutions from
society, so that officials can gauge the attitude of the
people and find out more about it, especially if the
attitude is critical.

The Court also examined the word “protect” in
Section 103 of the Constitution. It requires the State
to protect the exercise of the right, rather than simply

refraining from interfering in its exercise. It means
that the State has a duty to ensure that public
buildings, streets and squares are accessible to
those who want to organise meetings, processions
or pickets as well as to ensure that participants in
such activities are protected. The requirement to
appoint extra security to keep order when there is a
threat to the peaceful process of the activity goes
beyond the extent of the duty of collaboration. Such
a requirement does not guarantee public safety, but
provokes conflict and potential disorder among
persons voicing points of view. Accordingly, there is
no legitimate aim to this norm, which could justify the
restriction in question.

Cross-references:

Previous decisions of the Constitutional Court in the
following cases:

- Judgment no. 2000-03-01, 30.08.2000, Bulletin
2000/3 [LAT-2000-3-004];

- Judgment no. 2003-08-01, 06.10.2003, Bulletin
2003/3 [LAT-2003-3-010];

- Judgment no. 2003-22-01, 26.03.2004;

- Judgment no. 2004-18-0106, 13.05.2004, Bulletin
2005/2 [LAT-2005-2-005];

- Judgment no. 2005-19-01, 22.12.2005;

- Judgment no. 2005-24-01, 11.04.2006.

Languages:

Latvian, English (translation by the Court).

5%

Identification: LAT-2006-3-006

a) Latvia / b) Constitutional Court / ¢) / d) 20.12.2006
/ e) 2006-12-01 / f) On the Compliance of
Sections 1.1, 4.1, 6.3, 22 and 50 of the Law on the
Office of the Prosecutor with Sections 1, 58, 82, 86
and 90 of the Latvian Constitution / g) Latvijas
Vestnesis ~ (Official  Gazette), no. 206(3574),
28.12.2006 / h) CODICES (Latvian, English).

Keywords of the systematic thesaurus:

3.4 General Principles — Separation of powers.
4.7.4.3 Institutions — Judicial bodies — Organisation
— Prosecutors / State counsel.
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Keywords of the alphabetical index:

Prosecutor, role / Prosecutor, Council of Europe,
recommendation / Prosecutor, independence /
Prosecutor, part of judicial power.

Headnotes:

The existence of the Office of the Prosecutor — an
institution of judicial power — is the most effective
means of ensuring the smooth running of the
Prosecutor's Office, and the independence of the
judiciary. It also complies with the principle of
separation of power.

Summary:

I. The case was submitted by the Administrative
District Court. This Court reviewed the administrative
matter of the abrogation by the Acting Prosecutor
General, the reinstatement of Aivars Rutks to the post
of Prosecutor, and compensation for material loss.

The Administrative District Court sought clarification
of two legal issues:

1. In the context of the status of the Prosecutor’s
Office within the State constitutional system, does
Section 1.1 of the Law on the Office of the
Prosecutor comply with Sections 1, 58, 82 and 86
of the Constitution?

2. With regard to the criteria of clarity and certainty of
the law and the ability of citizens to know their
rights, do Sections 4.1, 6.3, 22 and 50 of the Law
on the Office of the Prosecutor comply with
Section 90 of the Constitution?

II. The Constitutional Court stressed that the status of
Office of Prosecutor and its place within the State
constitutional system shall be determined in
accordance with the principle of the separation of
powers. This principle is a pivotal legal issue for
contemporary State powers. In the Constitution, the
competence of the State of Latvia is divided among
the constitutional institutions of State power -
citizens, Parliament, the President, the Cabinet of
Ministers, courts, the Constitutional Court and State
Control. This is an exhaustive division.

The Court noted that Chapter VI of the Constitution
regulates the constitutional basis of the judiciary, but
that it is specified in the Law on Judicial Power. The
first sentence of Section 86 of the Constitution
empowers the legislator to pass laws, which would
confer on state institutions the function of taking
decisions in court proceedings, as well as that of the
adoption of procedural laws, which would determine

the procedure of adjudication. Section 82 of the
Constitution does not contain an exhaustive list of
those institutions which adjudicate justice; neither
does it enumerate those institutions with judicial
power. The institutions to which citizens can apply for
the protection of their rights and legitimate interests
may be determined in other legislation besides the
Constitution.

Reference was made to Recommendation
Rec(2000)19, on the Role of Public Prosecution in the
Criminal Justice system, adopted on 6 October 2000
by the Committee of Ministers of the Council of
Europe. The Court pointed out that the status of
Office of Prosecutor might differ from state to state.
The integration of the Office of Prosecutor within a
specific area of state power is an issue of usage and
tradition. The choice of status of Office of Prosecutor
will be dictated by the traditions of the particular state
and its judicial system. Any alterations to this state of
affairs in a democratic state, under the rule of law,
would be made by legislation.

The Court noted that the existence of the Office of the
Prosecutor — an institution of judicial power — is the
most effective means of ensuring the smooth running
of the Prosecutor’s Office, and the independence of
the judiciary. It also complies with the principle of
separation of power. The Court agreed with the
opinion that the Office of Prosecutor is an integral
part of the judiciary. Control carried out by the
executive power and influence on the performance of
the Office of the Prosecutor cannot be countenanced.
This would be at odds with the notion of democracy,
as set out in Section1 of the Constitution. In a
democratic state a prosecutor should act as an
independent, inviolable and politically neutral official,
within the ambit of the judiciary, which is subordinated
only to the law and to rights. Those provisions of the
Law on the Office of Prosecutor which regulate the
status of the Office of Prosecutor, comply with
Sections 1 and 86 of the Constitution.

The Court established that the contested norms also
complied with Sections 58, 62, 86 and 90 of the
Constitution.

Cross-references:

Previous decisions of the Constitutional Court in the
following cases:

- Judgment no. 03-05-(99), 01.10.1999, Bulletin
1999/3 [LAT-1999-3-004];

- Judgment no. 2001-10-01, 05.03.2002;

- Judgment no. 2004-06-01, 11.10.2004;

- Judgment no. 2004-10-01, 17.01.2005, Bulletin
2005/1 [LAT-2005-1-001];
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- Judgment no. 2004-14-01, 06.12.2004, Bulletin
2004/3 [LAT-2004-3-009];

- Judgment no. 2004-16-01, 04.01.2005;

- Judgment no. 2004-25-03, 22.04.2005;

- Judgment no. 2006-05-01, 16.10.2006, Bulletin
2006/3 [LAT-2006-3-004].

European Court of Human Rights:

- The Sunday Times v. The United Kingdom,
Judgment of 26.04.1979, Series A, no. 30, p. 31,
para. 49, Special Bulletin ECHR [ECH-1979-S-
001];

- Kokkinakis v. Greece, Judgment of 25.05.1993,
Series A, no. 260-A, p. 19, para.40, Special
Bulletin ECHR [ECH-1993-S-002].

Languages:

Latvian, English (translation by the Court).

Liechtenstein
State Council

Important decisions

Identification: LIE-2006-3-004

a) Liechtenstein / b) State Council / ¢) / d) 01.09.2006
/ ) StGH 2005/89 / f) / g) / h) CODICES (German).

Keywords of the systematic thesaurus:

2.1.1.4.4 Sources — Categories — Written rules —
International instruments — European Convention on
Human Rights of 1950.

2.2.1.4 Sources — Hierarchy — Hierarchy as between
national and non-national sources — European
Convention on Human Rights and constitutions.
5.1.1.3 Fundamental Rights — General questions —
Entitlement to rights — Foreigners.

5.2.2.4 Fundamental Rights — Equality — Criteria of
distinction — Citizenship or nationality.

5.3.13.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Access to courts.

5.3.13.27.1 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Right to counsel — Right to paid legal
assistance.

Keywords of the alphabetical index:

Conflict of laws / Legal aid, free / Legal aid, equal
access / Foreigner, difference in treatment /
Reciprocity, requirement, human rights, violation.

Headnotes:

According to the State Council's established case-
law, the European Convention on Human Rights has
constitutional standing (de facto). The recent
constitutional revision has not altered this position.
The reciprocity required by Article 31.3 of the
Constitution of Liechtenstein and likewise (de facto)
Article 6.1 ECHR are norms at constitutional level and
thus of equal rank. Should any contradictions arise
between these two norms, a reasonable balance
must be struck. Conditions may be attached at a
national level to the right to legal aid deriving from
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Article 6.1 ECHR but these must be of universal
application. Discrimination on the basis of nationality
is not permissible under Articles 1 and 14 ECHR.
Failure to secure rights for nationals of states with
which there is no reciprocity is even more wrongful
where these are rights guaranteed by the European
Convention on Human Rights. The clear wording of
Article 31.3 of the Constitution no longer bears any
meaningful relationship to the fundamental rights and
freedoms guaranteed by the European Convention on
Human Rights. In spite of the wording of Article 31.3,
the essential fundamental rights embodied in
Article 6.1 ECHR apply to everyone within the
jurisdiction of Liechtenstein. The same applies to the
right to legal aid under Sections 63 and following of
the Liechtenstein Code of Civil Procedure, so that
the reciprocity required by Section 63.3 is in fact
unconstitutional.

Summary:

In proceedings to assess compliance with the
Constitution in accordance with Section 18.1.a of the
Constitutional Court Act, the Appeal Court requested
the repeal of Section 63.3 of the Criminal Procedure
Code, which made legal aid for foreigners contingent
on reciprocity, on the basis that this was incompatible
with Article 6.1 ECHR. Section 63.3 was based on the
wording of Article 31.3 of the Constitution, to the
effect that the rights of foreigners shall be defined by
international treaties and, in the absence of any
treaties, according to the principle of reciprocity.

The State Council accordingly repealed Section 63.3

on the basis that it was unconstitutional and in breach
of international treaties.

Languages:

German.

Identification: LIE-2006-3-005

a) Liechtenstein / b) State Council / ¢) / d) 01.09.2006
/ ) StGH 2005/97 / f) / g) / h) CODICES (German).

Keywords of the systematic thesaurus:

1.1.4.2 Constitutional Justice - Constitutional
jurisdiction — Relations with other institutions —
Legislative bodies.

1.3.5 Constitutional Justice — Jurisdiction — The
subject of review.

1.3.5.13 Constitutional Justice — Jurisdiction — The
subject of review — Administrative acts.

4541 Institutions - Legislative bodies -
Organisation — Rules of procedure.

4.13 Institutions - Independent administrative
authorities.

5.3.13 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial.

5.3.13.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Access to courts.

Keywords of the alphabetical index:

Parliament, act, administrative, individual, judicial
review / Parliament, dismissal procedure / Media,
broadcasting, Commission, member, dismissal,
appeal / Parliament, procedure, minimum guarantees.

Headnotes:

All of parliament’s formal individual acts, including
dismissal proceedings, are subject to the right to
individual appeal under Section15.1 of the
Constitutional Court Act and there is no restriction as
to the power of review. The guarantees ensuring a
fair trial under Article 43 of the Constitution and
Article 6 ECHR are of particular relevance here.

Exceptions to the above include acts by the
Sovereign, acts by the government, and political acts
by supreme organs of state. These are exempted
from judicial review by the separation of powers and
by the State Council’s lack of jurisdiction over political
decisions.

Parliament can also comply with the minimum
procedural guarantees when taking individual
administrative decisions, such as dismissal proceed-
ings. Examples of minimum procedural guarantees
include proper convocation and the inclusion of the
case in the agenda, together with preparation of the
administrative decision in accordance with the
procedure. If parliament did not conduct lawful
dismissal proceedings in accordance with its rules of
procedure, it was because essential procedural
guarantees prescribed by the Constitution and the
law were not observed during the proceedings.
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Summary:

At its session on 23 November 2005, parliament
decided upon the extraordinary dismissal of the
president and a member of the administrative council
of the Liechtenstein broadcasting commission. The
case had only been placed on the agenda that day,
which meant that it had not been prepared in
accordance with procedural guarantees. A dismissal
of this kind is prescribed by law only in the event of
serious breach of an obligation. The State Council
allowed the constitutional appeal brought against
parliament’s decisions on the basis of failure to
uphold the guarantee of a fair trial. The decisions
were overturned.

In so doing, the State Council settled a matter which
had been the subject of dispute: henceforth, under

certain conditions, acts by parliament are also subject
to a constitutional appeal.

Languages:

German.

Moldova
Constitutional Court

Important decisions

Identification: MDA-2006-3-005

a) Moldova / b) Constitutional Court / ¢) Plenary / d)
30.11.2006 / e) 20 / f) Review of the constitutionality
of certain provisions of Act no. 245-XVI of 20 October
2005 interpreting provisions of certain legislative acts
/ g) Monitorul Oficial al Republicii Moldova (Official
Gazette) / h) CODICES (Romanian, Russian).

Keywords of the systematic thesaurus:

2.3.3 Sources — Techniques of review — Intention of
the author of the enactment under review.

2.3.9 Sources — Techniques of review — Teleological
interpretation.

3.12 General Principles — Clarity and precision of
legal provisions.

4.5.2 Institutions — Legislative bodies — Powers.

Keywords of the alphabetical index:

Law, interpretation, uniform / Parliament, law,
interpretative.

Headnotes:

Under Article 66.c of the Constitution, one of
parliament's main functions is to interpret laws and
ensure the uniformity of statutory provisions
throughout the country.

Under Section 42 of Act no. 780-XV of 27 December
2001 on legislative acts, the interpretation of
legislative acts entails a set of logical steps,
explaining the precise and full meaning of statutory
provisions. Interpretation is a legal means of ensuring
that legal rules can be implemented precisely as was
intended. The premise on which interpretation is
founded is therefore that it will provide a means of
applying a legal rule correctly.

In Judgments no.61 of 16 November 1999 and
no. 16 of 28 March 2002, the Constitutional Court
held that interpretative laws did not establish new
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legal rules any more than they amended or
supplemented the Act they were intended to interpret.

Summary:

I. A member of parliament applied to the Constitutional
Court for a review of the constitutionality of certain
provisions of Act no.245-XVI of 20 October 2005
interpreting the provisions of certain legislative acts.

The applicant contested the impugned provisions,
arguing that they made the tax and customs rules
formerly applied to goods introduced into free zones
less advantageous and limited the applicability of
preferential rules concerning such goods to the time
for which they were present in free zones.

Il. The Constitutional Court widened its constitutional
review to cover the whole of the Act referred to.

It found as follows:

- Sections I, Il and Il of Act no. 245-XVI introduced
new regulations on the tax and customs system,
economic policy measures and their application
and the applicability of a special customs regime
to goods entering free zones, thus altering the
concept behind the rules to be interpreted;

- Sections .4, 11.3 and 111.3 of the Act also related
to traders operating outside free areas, and that
conflicted with the legislator's initial intention, as
laws on free trade zones were supposed to be
special laws which governed solely the activities
of the residents of such zones;

- Act no. 245-XVI contained expressions which
were inappropriate for an interpretative law, such
as the expression “shall be required”.

The applicant argued that there were similar provisions
in the customs legislation of 1992-1993 and Act
no. 1451-XIl of 30 May 1993 on free business parks.
The Court could not allow these arguments as the
legislation referred to was no longer in force.

The Court found that Act no.245-XVI did not
constitute an interpretative law, failed to explain the
concepts or provisions which it was supposed to
interpret, conflicted with the legislator's intentions,
established new legal rules and hence constituted a
legislative act in itself, thus infringing the provisions of
Article 66.c of the Constitution.

In view of these considerations, the Constitutional
Court declared Act no. 245-XVI of 20 October 2005,
interpreting the provisions of certain legislative acts,
unconstitutional.

Languages:

Romanian, Russian.

Identification: MDA-2006-3-006

a) Moldova / b) Constitutional Court / ¢) Plenary / d)
19.12.2006 / e) 2 / f) Review of the constitutionality of
Government Decree no. 434 of 25 April 2006 on the
standard programmes for 2006 for the enrolment of
students and pupils in  higher education
establishments (first two years), specialised middle
schools and vocational secondary schools / g)
Monitorul Oficial al Republicii Moldova (Official
Gazette) / h) CODICES (Romanian, Russian).

Keywords of the systematic thesaurus:

1.5.1.3.2 Constitutional Justice — Decisions -
Deliberation — Procedure — Vote.

5.4.2 Fundamental Rights — Economic, social and
cultural rights — Right to education.

Keywords of the alphabetical index:
Education, access / Education, higher, right.
Headnotes:

Under Article 35.1 of the Constitution, the right to
education is implemented by the compulsory general
school system, secondary schools, vocational
education and higher education and by other forms of
continuing education and training.

Summary:

I. To ensure that the national economy was provided
with managers and skilled workers and that the
system for the training of specialists matched
Moldova's  labour market and employment
requirements, the government adopted Decree
no. 434 of 25 April 2006 on the standard programmes
for 2006 for the enrolment of students and pupils in
higher education establishments (first two years),
special ised middle schools and vocational secondary
schools.
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The applicants argued that Government Decree
no. 434 infringed Articles 35, 72 and 126 of the
Constitution as well as the Education Act, the
Universal Declaration of Human Rights and the
International Covenant on Economic, Social and
Cultural Rights.

Il. The decree in question was examined in a plenary
session of the Court in accordance with the
procedures set out in the Code of the Constitutional
Court. Following deliberations pursuant to Article 55
of the Code, the proposals made by the reporting
judge and the other judges were put to a vote.

When the decision on the decree was adopted, there
were equal votes for and against. Consequently,
under Section 27.2 of the Constitutional Court Act
and Article 66.5 of the Code of the Constitutional
Court, the contested decree was regarded as
constitutional and the case was adjourned.

Languages:

Romanian, Russian.

Monaco
Supreme Court

Important decisions

Identification: MON-2006-3-002

a) Monaco / b) Supreme Court / ¢) / d) 04.12.2006 /
e) TS n° 2006/5 / f) / g) / h) CODICES (French).

Keywords of the systematic thesaurus:

1.3.1 Constitutional Justice — Jurisdiction — Scope
of review.

4.7 1 Institutions — Judicial bodies — Jurisdiction.
4.7.9 Institutions — Judicial bodies — Administrative
courts.

5.3.13.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Access to courts.

Keywords of the alphabetical index:

Professional association, disciplinary proceedings,
appeal, right / Abuse of power.

Headnotes:

A professional association, although it is not a public
establishment, contributes to the smooth operation of
the public service by virtue of sovereign powers vested
in it by law. Accordingly, any decisions it takes in
disciplinary matters may be appealed on points of law
before the Supreme Court under Article 90.B.2 of the
Constitution. The fact that the law provides for the
severest sentences to be pronounced by the Minister of
State, under judicial supervision, does not alter the fact
that the Council of Architects, when issuing a reprimand,
is acting as an Administrative Court of last instance. If a
professional association's by-laws rule out the possibility
of appeal against a reprimand, the aim or effect is not to
rule out the possibility, embodied in Article 90.B.2 of the
Constitution, of challenging last instance decisions of
administrative courts on points of law.

Summary:

I. The Supreme Court was asked to review an
application for alleged abuse of authority in an
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administrative matter. It was asked to set aside a
decision by the Council of Architects of the
Principality of Monaco on 18 January 2006, issuing a
reprimand to Mr Fabrice Notari. In earlier disciplinary
proceedings Mr Notari had been issued with an initial
reprimand by the Council of Architects on 12 June
2003, on the ground that prior to concluding a
contract with a client he should have consulted a
colleague who had already worked on the same
construction project. On 6 January 2005 the Court of
First Instance acknowledged, on appeal, that the
Council of Architects was a private-law body, but that
this “did not put it outside the jurisdiction of the
Supreme Court”’, as the Council of Architects was
vested with “regulatory and disciplinary power under
the supervision of the public authorities” and therefore
enjoyed “sovereign powers”. The Court accordingly
refused jurisdiction.

The applicant appealed to the Court of Appeal, which
reviewed the 6 January 2005 decision of the Court of
First Instance on 21 March 2006 and declared itself
competent to rule on the appeal against the
disciplinary decision of the Council of Architects: “this
decision taken in the framework of the Council's
disciplinary powers is not an administrative decision
but a quasi-judicial decision and, as such, not subject
to appeal for abuse of authority”.

It thereby confirmed that the right to appeal was a
principle to which there could be no exception unless
provided for by law. Mr Notari's appeal should thus
not have been made to the Court of First Instance,
which lacked jurisdiction in such matters, but rather to
the Court of Appeal, which was the natural “second-
level” court.

Il. This case, for which there was no precedent, raised
the question of the Supreme Court's jurisdiction, as the
Court of Appeal had examined an objection to
jurisdiction and its ruling of 21 March 2006 did not
constitute res judicata. It was for the Supreme Court, in
conformity with the Constitution, to confirm or otherwise
its own jurisdiction in respect of a decision taken by a
professional body in a disciplinary matter — in the last
instance — by virtue of sovereign powers vested in it by
law. Under Article 90.B of the Constitution:

“The Supreme Court shall have unfettered discretion
to rule on:

1. applications for annulment of administrative
authorities' decisions on grounds of abuse of
authority (...);

2. applications on points of law against decisions of
the administrative courts at last instance;

3. applications for interpretation and for review of the
validity of administrative authorities' decisions”.

The Supreme Court accordingly considered that
under the terms of Legal Order no. 341 of 24 March
1942 regulating the status and profession of the
architect and instituting the Council of Architects in
the Principality, that although the Council was not a
public establishment, it contributed to the functioning
of the public service responsible for enforcing the
rules and regulations governing the architect's
profession. It follows that the decisions it takes by
virtue of the sovereign powers vested in it may be
appealed before the Supreme Court in conformity
with Article 90.B of the Constitution.

There was a further difficulty with the reprimand in
question, in terms of the nature and severity of the
sanctions imposed, the severest sanctions being
pronounced by the Minister of State, under judicial
supervision. Under the terms of Article 22 of the
aforesaid Legal Order no. 341:

“Architects found guilty of breaches of the duties of
their profession shall be subject to the following
disciplinary measures:

1. A reprimand pronounced by the Court in
chambers;

2. A warning issued by the Council of Architects and
recorded on the person's file;

3. Temporary suspension for up to one year;

4. Being struck off the list and barred from practising
the profession.

Decisions to temporarily suspend or to strike off an
architect shall be pronounced by the Minister of State,
based on a report of the Council of Architects and
after the interested parties have been given an
opportunity, within a one-month period, to present
written observations in their defence”.

The Supreme Court nevertheless considered that
when the Council of Architects pronounces
disciplinary measures 1 and 2 above it is acting as an
Administrative Court of last instance, while the law
provides for disciplinary measures 3 and 4 to be
pronounced by the Minister of State.

Finally, under Article 1.20 of the Rules of Procedure
of the Council of Architects, reprimands are not
subject to appeal. However, the Court considered that
this provision was not intended to, and did not, rule
out the possibility of an appeal on points of law
provided for in Article 90.B.2 of the Constitution, and
pronounced itself competent to hear the appeal
against the decision of 18 January 2006 in which the
Council of Architects issued Mr Notari with a
reprimand.
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On the merits, the reprimand the Council of Architects
issued against Mr Notari was based largely on a
violation of the standard contract determining the
amount of architects' fees, whereas this contract had
not been approved by the government, in breach of
Article 7.2 of the Order mentioned above.
Accordingly, in basing Mr Notari's reprimand on a
violation of the standard contract, the Council made a
mistake of law. The decision of 18 January 2006 was
therefore set aside and the matter referred back to
the Council of Architects.

Supplementary information:

The Supreme Court, whose jurisdiction is defined by
Article 90 of the Constitution, is at once a
Constitutional Court, an Administrative Court and the
Court responsible for settling disputes over jurisdiction.
Founded in 1911, it is the oldest Constitutional Court in
Europe and no doubt the only Supreme Court with
such a varied role. This important decision was
published in the Bulletin to illustrate this originality. In
fact it has only an indirect bearing on constitutional
law, as in this instance the Court heard an
administrative case. Its decision did, however, clarify
the scope of the jurisdiction embodied in the
Constitution in respect of applications against last-
instance Administrative Court decisions.

Languages:

French.

Netherlands
Council of State

Important decisions

Identification: NED-2006-3-001

a) Netherlands / b) Council of State / ¢) Chamber 3 -
Standard appeals / d) 06.04.2005 / e) 200406278/1 /
f) Stichting ‘Vaders huis is moeders toeviucht' v.
college van burgermeester en  wethouders
Valkenswaard / g) / h) Gemeentestem (Gst) 2005-
7229, nr. 79; Administratiefrechtelijke Beslissingen
(AB) 2005/226; CODICES (Dutch).

Keywords of the systematic thesaurus:

3.7 General Principles — Relations between the
State and bodies of a religious or ideological nature.
3.18 General Principles — General interest.

5.1.4 Fundamental Rights — General questions —
Limits and restrictions.

5.3.20 Fundamental Rights — Civil and political
rights — Freedom of worship.

Keywords of the alphabetical index:

Urban planning, land use / Land, agricultural, use for
worship.

Headnotes:

Planning regulations may have resulted in a breach of
the right to freedom of religion; this, however, was
justified on the grounds of public safety, the
protection of public order and for the protection of the
rights and freedoms of others.

Summary:

A Roman Catholic foundation used former office
premises as a chapel to commemorate apparitions
of the Virgin Mary. It had also erected a cross and a
bell tower for the chapel. The planning regulations
then in force, and in particular the ‘zoning plan’,
prohibited use of the land for anything other than
agricultural purposes. The local authority decided to
enforce the zoning plan and its planning regulations,
and issued the foundation with an enforcement
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notice. The foundation was asked to take the cross
and the tower down and to stop using the former
office premises as a chapel. The foundation objected
to the decision but the local authority dismissed its
objections. The District Court upheld the decision.
On appeal to the Administrative Jurisdiction Division
of the Council of State, the foundation argued that
the implementation of the zoning plan (concerning
the use of the former office as a chapel) was
contrary to Article 9.1 ECHR.

Since the purpose of the planning regulations in
question was not to define religion or to dictate the
way in which it should be practiced, they did not limit
these aspects of the foundation’s right to freedom of
religion. However, the Administrative Jurisdiction
Division held that there might be some limitation of
the right to freedom of religion (and the right to
practice it) in this case. Nevertheless, the limitations
were prescribed by law and in this case limitations
on the foundation’s freedom to practice religion were
necessary in a democratic society in the interests of
public safety, for the protection of public order and
for the protection of the rights and freedoms of
others.

Supplementary information:

The Administrative Jurisdiction Division of the Council
of State is the highest administrative law appeal court
in many administrative law cases. Dutch courts lack
jurisdiction to hear petitions for constitutional review.
Article 120 of the Constitution provides that the
constitutionality of Acts of Parliament and treaties is
not to be reviewed by the courts. Article 94 of the
Constitution provides that statutory regulations in
force within the Netherlands shall not apply if this
would result in conflict with provisions of treaties
of wuniversal application or with resolutions by
international institutions.

Languages:

Dutch.

Identification: NED-2006-3-002

a) Netherlands / b) Council of State / ¢) Chamber 3 -
Standard appeals / d) 11.10.2006 / e) 200601880/1 /
f) Raad voor de rechtsbijstand / g) / h) CODICES
(Dutch).

Keywords of the systematic thesaurus:

1.4.6 Constitutional Justice - Procedure -
Grounds.

5.3.13.17 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Rules of evidence.

Keywords of the alphabetical index:
Evidence, new / Evidence, admissibility.
Headnotes:

New arguments based on fundamental rights are not
admissible on appeal if they have not been brought at
an earlier stage of proceedings. This would be
incompatible with a careful and efficient use of
remedies.

Summary:

The applicant had been fined for breach of the peace.
He intended to appeal, but his application for legal aid
was turned down. The District Court (administrative
law sector) rejected the appeal he then made against
the Legal Aid Board’s decision. On appeal to the
Administrative Jurisdiction Division of the Council of
State, the applicant brought in new arguments based
on fundamental rights. However, the Administrative
Jurisdiction Division held that new arguments based
on fundamental rights could not be put forward at this
stage of the proceedings, as this would amount to a
breach of the principle of a careful and efficient use of
remedies.

Languages:

Dutch.

5%
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Identification: NED-2006-3-003

a) Netherlands / b) Council of State / ¢) Chamber 3 -
Standard appeals / d) 01.11.2006 / e) 200602809/1 /
f) Giebels/directeur Koninklijk Huisarchief / g) / h)
Jurisprudentie  Bestuursrecht  (JB)  2006/324;
CODICES (Dutch).

Keywords of the systematic thesaurus:

3.2 General Principles — Republic/Monarchy.

3.18 General Principles — General interest.

4.4 1 Institutions — Head of State — Powers.

5.2.2.4 Fundamental Rights — Equality — Criteria of
distinction — Citizenship or nationality.

Keywords of the alphabetical index:

Archive, document, access / Monarch, archive,
private, access.

Headnotes:

No public law remedy is available which would enable
access to the Royal Archive.

Summary:

A historian launched proceedings in an administrative
law court, in order to gain access to the Royal
Archives. Various documents had not been transferred
to the National Archives, in spite of a parliamentary
motion. The Queen grants access to the Royal
Archives in her private capacity. No public law remedy
is available, even where it can be shown that access is
needed to documents of national interest.

Supplementary information:

The Queen of the Netherlands is a constitutional
monarch. The Queen and the ministers together
make up the Government. Acts of Parliament and
Royal Decrees are always signed by the Queen, who
thereby gives them the royal assent, and
countersigned by a minister who accepts full
constitutional responsibility for them.

Languages:

Dutch.

Identification: NED-2006-3-004

a) Netherlands / b) Council of State / ¢) Chamber 3 -
Standard appeals / d) 21.11.2006 / e) 200404446/1b;
200404450/1b; 200607567/1; 200607800/1 / f) Eman
& Sevinger/college van burgemeester en wethouders
van Den Haag / g) / h) CODICES (Dutch).

Keywords of the systematic thesaurus:

5.3.41.1 Fundamental Rights — Civil and political
rights — Electoral rights — Right to vote.

Keywords of the alphabetical index:
Overseas territory, electoral right.
Headnotes:

Primary legislation restricting the right to vote of
citizens from territories overseas is not in breach of
the European Convention on Human Rights.
However, it does contravene the principle of equality
under EU law.

Summary:

The Kingdom of the Netherlands has three
constituent parts; the Netherlands, the Netherlands
Antilles and Aruba. In principle, each one is
autonomous in its internal affairs. There also exist
certain “Affairs of the Kingdom”, as well as co-
operation among the countries in certain policy areas.
Two citizens of Aruba sought permission from the
municipal board of The Hague to participate in the
elections for the Dutch Parliament (Second Chamber,
Chamber of Representatives). Their application
failed, since it was in breach of provisions of primary
legislation, known as ‘the Kieswet”, which govern
electoral matters.

Upon appeal, the applicants argued that the local
authority had simply based its decision on the fact
that their place of residence was in Aruba. In their
view, this contravened Article 25 of the International
Covenant on Civil and Political Rights (ICCPR),
Article 14 ECHR and Article 3 Protocol 1 ECHR. They
argued that the Dutch Parliament had to be regarded
as a co-legislator in Kingdom Affairs, as ‘a Parliament
of the Kingdom’.

However, the Administrative Jurisdiction Division of
the Council of State held that there was no such
institution as ‘a Parliament of the Kingdom’. The local
authority’s decision was neither a violation of
Article 25 ICCPR, nor of Article 3 Protocol 1 ECHR.
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Neither had there been a breach of Article 14 ECHR.
Only citizens of Aruba who had lived in the
Netherlands for at least ten years were entitled to
vote. This limitation had an objective and reasonable
justification. The applicants had also sought
permission to vote in the elections for the European
Parliament. The municipal board of The Hague turned
down their request; on the basis that granting
permission would amount to a breach of the
‘Kieswet’. The applicants contended that since Aruba
was subject to EU legislation, they should be
considered as EU citizens. They argued that the
relevant provisions of the Kieswet were in breach of
both EU law and Article 3 Protocol 1 ECHR. The
municipal board decided that it should not be charged
with the task of resolving this issue — this should be
left to Parliament.

The Administrative Jurisdiction Division of the Council
of State referred the matter to the Court of Justice of
the European Communities for a preliminary ruling.
The Court of Justice held that it was up to the Member
States to determine which citizens had the right to
vote. However, the Court held that certain provisions of
the applicable primary legislation were not in
accordance with the principle of equal treatment, nor
did they provide an objective justification (Court of
Justice of the European Communities, 12.09.2006, C-
300/04, Eman & Sevinger v. College van
burgemeester en wethouders van Den Haag).

The Administrative Jurisdiction Division of the Council
of State overturned the municipal board’s decision,
and directed the board to make a new decision. It also
expressed the view that Parliament should make
changes to the legislation, in the light of the preliminary
judgment given by the European Court of Justice.

Supplementary information:

The Netherlands Antilles and Aruba are not part of
the dominion or internal market of the European
Union. These countries belong to the Overseas
Countries and Territories, (OCTS), listed in the EU
Treaty, to which the special association arrangements
set out in Title 1V thereof apply.

Languages:

Dutch.

Norway
Supreme Court

Important decisions

Identification: NOR-2006-3-002

a) Norway / b) Supreme Court / c¢) Plenary / d)
09.11.2006 / e) 2006/623 / f) / g) Norsk retstidende
(Official Gazette), 2006, 1409 / h) CODICES
(Norwegian).

Keywords of the systematic thesaurus:

5.3.14 Fundamental Rights — Civil and political
rights — Ne bis in idem.

Keywords of the alphabetical index:
Tax, surtax.
Headnotes:

The imposition of ordinary surtax for failure to submit
an income tax return did not constitute a bar against
subsequent criminal proceedings for serious tax fraud.

Summary:

I. The question arose as to whether the imposition of
ordinary surtax for failing to submit an income tax
return constitutes a bar against subsequent criminal
proceedings for serious tax fraud.

A taxpayer had failed to file a mandatory tax return.
The tax authorities in Oslo duly estimated his tax
assessment for the fiscal years 1996 to 2001. At the
same time, he was charged 30 % surtax.

In 2004, the Oslo Tax Office carried out a tax audit at
the taxpayer's premises. This revealed that no
accounts had been kept for any of the years at issue.
An estimate of the turnover indicated that the total
profit was more than four million Norwegian kroner. In
July 2004, the tax authorities notified the taxpayer
that his tax had been reassessed. Then, in November
2004, the Tax Assessment Board upheld the 30%
surtax and increased the basis upon which the surtax
was calculated for each year.
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In December 2005, the Public Prosecutor at the
National Authority for Investigation and Prosecution of
Economic and Environmental Crime brought charges
against the taxpayer for breach of the Penal Code
Section 286, the Accounting Act Section 8-5, and
various other provisions in the accounting legislation.
The indictment also included serious tax fraud inter
alia for failure to submit a tax return for the fiscal
years 1996 to 2001 in breach of the Tax Assessment
Act Section 12-2 cf. Section 12-2. On 17 January
2006, the district court convicted the taxpayer and
sentenced him to 12 months’ imprisonment. Eight
months of the sentence were suspended. He was
also deprived of the right to run a business or to hold
any office in a business enterprise for five years.

The taxpayer appealed against sentence directly to
the Supreme Court. He alleged that the district court
should have dismissed that part of the criminal case
that concerned failure to submit a tax return because
it amounted to repeated criminal proceedings in
violation of the ne bis in idem principle in Article 4
Protocol 7 ECHR.

II. A majority of the Supreme Court dismissed the
appeal. The majority referred amongst other things to
the decision of the European Court of Human Rights
in 2004 in the case of Rosenquist v Sweden and
found that the imposition of ordinary 30 % surtax
does not constitute a bar against subsequent criminal
prosecution and conviction for intentional or serious
tax fraud.

One judge was of the opinion that the appeal should
succeed and that the sentence should be reduced.
He argued that the Norwegian and Swedish systems
of surtax are not comparable, in that ordinary and
additional surtax in Norway are tied inextricably to
each other and constitute a natural whole, and
additional surtax must be deemed to be based on the
same facts as a criminal charge for tax fraud.

Languages:

Norwegian, English (translated by the Court).

Identification: NOR-2006-3-003

a) Norway / b) Supreme Court / ¢) Plenary / d)
27.11.2006 / e) 2006/871 / f) / g) Norsk retstidende
(Official Gazette), 2006, 1498 / h) CODICES
(Norwegian).

Keywords of the systematic thesaurus:

5.2.2.4 Fundamental Rights — Equality — Criteria of
distinction — Citizenship or nationality.

5.3.14 Fundamental Rights — Civil and political
rights — Ne bis in idem.

Keywords of the alphabetical index:

Fishing, right, withdrawal,
Jurisdiction, territorial.

protected zone /

Headnotes:

The withdrawal of a fishing licence and the
confiscation of fishing vessels in a fishery protection
zone did not constitute a violation of Article 4
Protocol 7 ECHR (ne bis in idem) because there was
not a “sufficiently close connection” between the
imposition of the two sanctions “in substance and in
time”.

Summary:

Fines were imposed upon the masters of two Spanish
fishing vessels for failure to keep a catch log of cod
fished in the fishery protection zone around Svalbard.
The vessel was confiscated as a result of the offence.
Both shipmasters and the ship-owner were convicted
in the District Court, and the Appeal Court upheld this
decision.

The shipmasters’ and the ship-owner’s appeals to the
Supreme Court were dismissed. The Supreme Court
agreed with the Court of Appeal that Section 5 of the
Act relating to the Norwegian Economic Zone
contained the necessary authority for the
establishment of the fishery protection zone around
Svalbard (Spitsbergen). The Court also found that the
establishment of the fishery protection zone around
Svalbard must be deemed to have authority in
customary international law and that it was not in
violation of the United Nations Convention on the Law
of the Sea. It was not necessary for the Court to
decide whether the Svalbard Treaty applied to the
fishery protection zone either directly or by analogy.
This was because the Court found that, in any event,
there had been no discrimination on the grounds of
national connection in breach of the Svalbard Treaty




Norway / Poland

465

that could justify the appellants’ acquittal or the
dismissal of the criminal case against them. Neither
the prohibition against discrimination in Article 26 of
the International Covenant on Civil and Political
Rights nor the general principle of equality in
Norwegian law could lead to that result.

The ship-owner’s licence to fish in the Norwegian
economic zone was withdrawn on account of the
offence. The Supreme Court found that this did not
mean that the continued prosecution of the
confiscation case against the ship-owner violated
Article 4 Protocol 7 ECHR. The Court referred to the
judgments of the European Court of Human Rights in
the cases of R.T. v. Switzerland (no. 31982/86) and
Nilsson v. Sweden (no. 73661/01) in support of its
view. The Court found that in the present case there
was not a “sufficiently close connection” between the
imposition of the two sanctions “in substance and in
time”.

Languages:

Norwegian, English (translated by the Court).

Poland

Constitutional Court

Statistical data
1 September 2006 — 31 December 2006

Number of decisions taken:

Judgments (decisions on the merits): 43

Rulings:

in 19 judgments the Tribunal found some or
all of the provisions under dispute to have
contravened the Constitution (or other act of
higher rank)

in 24 judgments the Tribunal found all
challenged provisions to conform to the
Constitution (or other act of higher rank)

Proceedings:

15 judgments were issued at the request of

private individuals (physical or natural
persons) — the constitutional complaint
procedure

12 judgments were issued at the request of
courts — the question of legal procedure

6 judgments were issued at the request of
the Commissioner for Citizens’ Rights (i.e.
the Ombudsman)

4 judgments were issued at the request of
local authorities

2 judgments were issued at the request of
professional organisations

2 judgments were issued at the request of
trade unions

Other:

7 judgments were issued by the Tribunal in
plenary session

2 judgments were issued with dissenting
opinions




466

Important decisions

Identification: POL-2006-3-011

a) Poland / b) Constitutional Tribunal / ¢) / d)
20.03.2006 / e) K 17/05 / f) / g) Dziennik Ustaw
Rzeczypospolitej Polskiej (Official Gazette), 2006,
no. 49, item 358; Orzecznictwo Trybunatu
Konstytucyjnego Zbiér Urzedowy (Official Digest),
2006, no. 3A, item 30 / h) Summaries of selected
judicial decisions of the Constitutional Tribunal of
Poland (summary in English, http://www.trybunal.
gov.pl/ eng/summaries/wstep_gb.htm); CODICES
(Polish).

Keywords of the systematic thesaurus:

3.16 General Principles — Proportionality.

3.17 General Principles — Weighing of interests.
3.18 General Principles — General interest.

5.1.4 Fundamental Rights — General questions —
Limits and restrictions.

5.3.1 Fundamental Rights — Civil and political rights
— Right to dignity.

5.3.24 Fundamental Rights — Civil and political
rights — Right to information.

5.3.32 Fundamental Rights — Civil and political
rights — Right to private life.

Keywords of the alphabetical index:
Public office, holder, private life, right, restriction.
Headnotes:

Conflict between constitutional rights should be dealt
with as follows. Neither right can be eliminated
altogether, so it is necessary to strike a balance and
to determine the scope of application of each right.
The values deemed directional or principal also
require analysis, in the light of the Constitution’s
general principles.

Citizens are entitled under the Constitution to public
information. The exercise of the right to information
may have an indirect effect not only on the public
activities of persons discharging public functions but
also on the borderline area between their public and
private lives. It will not always be possible, in practice,
to draw a clear distinction between the spheres of
public activity and private life in the cases of persons
discharging public functions. A variety of factors may
be involved here — the nature of public activities,
contact with other bodies in the course of these
activities, and the need or desire to undertake certain
private activities whilst performing public ones.

European courts and parliamentary draftsmen usually
strive to secure the broadest possible access to public
information, as this constitutes a significant guarantee
of transparency in the public life of a democratic state.
It is acknowledged that there may be limitations on the
privacy of persons discharging public functions, justified
by such values as openness and the availability of
information on the functioning of public institutions in a
democratic state. The need for transparency in public
life should not, however, lead to the total rejection and
negation of protection of the private lives of persons
discharging public functions. These remain under the
protection of rights enshrined in Conventions, such as
Article 8 ECHR. Nonetheless, those undertaking such
functions must accept more interference with their
privacy than is the case for other persons.

Under the Constitution, the protection of private life
encompasses autonomy as regards information. This
is interpreted as an individual's right to decide
whether to disclose personal information, as well as
the right to review such information when it comes
into the possession of other entities. Limitations upon
the exercise of the right to privacy are permissible
when conditions such as proportionality are met.

Analysis of the constitutional provisions leads to
several conclusions as to the scope of the right to
information on the activities of public authorities and
persons discharging public functions. Firstly, the
information whose nature and character may violate
the interests and rights of other persons may not go
beyond what is indispensable in terms of the need for
transparency in public life, as evaluated in line with
the standards of a democratic state. Secondly, the
information must always be significant in any
evaluation of the functioning of institutions and
persons discharging public functions. Thirdly, the
information may not be of such a nature and scope as
to undermine the essence of the protection of the
right to privacy, if disclosed.

There is only ever justification for interference in the
private lives of persons discharging public functions
undertaken in connection with citizens’ right of access
to public information where the events disclosed from
private life are relevant to the public life of the person
in question. The impassable limit on such interference
is the obligation to respect that person’s dignity.

Summary:

|. Under Article 61.1 of the Constitution, citizens can
obtain information on the activities of public
authorities, and about persons discharging public
functions. There are limits to this right, particularly
under Article 61.3 of the Constitution (the protection
of freedoms and rights of others).
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The manner in which citizens may exercise the above
right, and the duties of public authorities in this
regard, are set out in the Access to Public Information
Act 2001 (hereinafter: “the 2001 Act”). Article 5.2 of
the Act provides that the right to public information is
subject to limitation by virtue of the privacy of a
natural person or a trade secret. However, the
second sentence of this section is under challenge in
the present case by the President of the Supreme
Administrative Court. It states that the limitation
specified in the first sentence “does not apply to
information about persons discharging public
functions, being connected with the discharge of such
functions, including information on the conditions
under which such functions may be conferred and
discharged”.

The applicant contended that the constitutional right
to privacy (under Article 47 of the Constitution) was of
a greater value than the right to public information.
The President of the Supreme Administrative Court
suggested that limitations on the right to privacy for
persons discharging public functions may be
necessary, but those introduced in the challenged
provision cannot be justified by reference to any of
the premises enumerated in Article 31.3 of the
Constitution (proportionality).

II. The Tribunal ruled that the challenged regulation
does not infringe Article 31.3 of the Constitution
(proportionality), Article 47 of the Constitution (right to
privacy), Article 61.3 of the Constitution (permissible
limitations on citizens’ access to public information)
and Article 61.4 of the Constitution (exclusivity of
statutes in relation to the manner of accessing public
information).

The challenged provision has to be assessed in the
light of a balance between the principal values of the
common good (Article 1 of the Constitution) and the
dignity of the person (Article 30 of the Constitution).
The notion of “person discharging public functions”,
used in Article 61.1 of the Constitution and in the
challenged provision of the 2001 Act, is not the same
as the notion of “public person”. “Public person”
covers those holding prominent positions with
influence over public attitudes and opinions,
encouraging widespread interest in achievements in
the arts, sport and science. “Persons discharging
public functions” implies links of a more formal nature
to public institutions. It covers people within public
institutions with certain decision-making powers
which have a direct impact on the legal position of
others.

Cross-references:

- Judgment K 24/98 of 21.10.1998, Orzecznictwo
Trybunatu  Konstytucyjnego Zbiér Urzedowy
(Official Digest), 1998, no. 6, item 97; CODICES
[POL-1998-X-003];

- Judgment P 2/98 of 12.01.1999, Orzecznictwo
Trybunatu  Konstytucyjnego Zbiér Urzedowy
(Official Digest), 1999, no. 1, item 2; Bulletin
1999/1 [POL-1999-1-002];

- Judgment SK 11/98 of 16.02.1999, Orzecznictwo
Trybunatu Konstytucyjnego Zbiér Urzedowy
(Official Digest), 1999, no. 2, item 22; Bulletin
1999/1 [POL-1999-1-003];

- Judgment U 3/01 of 19.02.2002, Orzecznictwo
Trybunatu  Konstytucyjnego Zbiér Urzedowy
(Official Digest), 2002, no. 1A, item 3; Bulletin
2002/2 [POL-2002-2-014];

- Judgment K 11/02 of 19.06.2002, Orzecznictwo
Trybunatu  Konstytucyjnego Zbiér Urzedowy
(Official Digest), 2002, no. 4A, item 43; Bulletin
2003/2 [POL-2003-2-014];

- Judgment K 38/01 of 16.09.2002, Orzecznictwo
Trybunatu  Konstytucyjnego Zbiér Urzedowy
(Official Digest), 2002, no. 5A, item 59;

- Judgment K 41/02 of 20.11.2002, Orzecznictwo
Trybunatu Konstytucyjnego Zbiér Urzedowy
(Official Digest), 2002, no. 6A, item 83; Bulletin
2003/1 [POL-2003-1-006]; [POL-2002-H-002];

- Judgment K 7/01 of 05.03.2003, Orzecznictwo
Trybunatu Konstytucyjnego Zbiér Urzedowy
(Official Digest), 2003, no. 3A, item 19; Bulletin
2003/2 [POL-2003-2-017];

- Judgment K 20/03 of 13.07.2004, Orzecznictwo
Trybunatu  Konstytucyjnego Zbiér Urzedowy
(Official Digest), 2004, no. 7A, item 63.

Judgments of the European Court of Human Rights:

- Judgment 9815/82 of 08.07.1986 (Lingens v.
Austria), Publications of the Court, Series A,
no. 103; Special Bulletin Leading Cases ECHR
[ECH-1986-S-003];

- Judgment  10/1985/96/144  of 26.03.1987
(Leander v. Sweden), Publications of the Court,
Series A, no.116; Special Bulletin Leading
Cases ECHR [ECH-1987-S-002];

- Judgment 116/1996/735/932 of 19.02.1998
(Guerra and Others v. ltaly), Reports of
Judgments and Decisions, no. 1998-I;

- Judgment 10/97/794/995-996 of 09.06.1998
(McGinley and Egan v. United Kingdom), Reports
of Judgments and Decisions, no. 1998-Ill;

- Judgment 28341/95 of 04.05.2000 (Rotaru v.
Romania), Reports of Judgments and Decisions,
no. 2000-V;
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- Judgment 58148/00 of 18.05.2004 (Editions Plon
v. France), Reports of Judgments and Decisions,
no. 2004-1V;

- Judgment 59320/00 of 24.06.2004 (von
Hannover v. Germany), Reports of Judgments
and Decisions, no.2004-VI; Bulletin 2004/2
[ECH-2004-2-005].

Judgments of the Court of First Instance:

- Judgment T-92-98 of 07.12.1999 (“Interporc II”),
ECR 1999, p. 11-3521.

Languages:

Polish, English, German (summary).

Identification: POL-2006-3-012

a) Poland / b) Constitutional Tribunal / ¢) / d)
11.04.2006 / e) SK 57/04 / f) / g) Dziennik Ustaw
Rzeczypospolitej Polskiej (Official Gazette), 2006,
no. 64, item 457; Orzecznictwo Trybunatu
Konstytucyjnego Zbiér Urzedowy (Official Digest),
2006, no. 4A, item 43 / h) Summaries of selected
judicial decisions of the Constitutional Tribunal of the
Republic of Poland (summary in English,
http://www.trybunal.gov.pl/eng/summaries/wstep_gb.
htm); CODICES (Polish).

Keywords of the systematic thesaurus:

3.5 General Principles — Social State.

3.16 General Principles — Proportionality.

5.1.4 Fundamental Rights — General questions —
Limits and restrictions.

5.3.33 Fundamental Rights — Civil and political
rights — Right to family life.

5.3.34 Fundamental Rights — Civil and political
rights — Right to marriage.

5.3.39 Fundamental Rights — Civil and political
rights — Right to property.

5.3.39.3 Fundamental Rights — Civil and political
rights — Right to property — Other limitations.

Keywords of the alphabetical index:

Maintenance, obligation / Divorce, former spouse,
maintenance, obligation / Social justice / Solidarity,
matrimonial / Nemo turpitudinem suam allegans
audiatur.

Headnotes:

Marriage, from a constitutional perspective, is a
complex legal institution. Entering and remaining in a
marriage is the expression of individual freedom. On
the other hand, that situation gives rise to specific
duties on the part of a spouse, which form the basis
of the other spouse’s rights, especially as regards
financial claims. Such claims stem both from the
Constitution and from other statutes.

Entry into marriage constitutes, in essence, a basis
for the limitation of property rights vested individually
in each spouse. This is true not only of the institution
of marital community of property but also — and even
principally — of financial duties in relation to the other
spouse and other members of the family. The duty of
mutual support, including financial support, remains
one of the essential elements of marriage.

The constitutional aspect of one spouse’s obligations
towards the other exerts an influence upon the temporal
scope thereof. Marriage is, by definition, a legal
relationship of unspecified duration. Notwithstanding the
existence of the institutions of divorce and separation,
changes in morality and social consciousness, the
principal reason for the termination of a marriage
remains the death of one of the spouses. Therefore,
certain types of protection of the financial claims of one
ex-spouse over another may continue to exist in spite of
divorce and may even be of a “life-long” nature. Where
no divorce occurs, spouses have the right to expect
support from each other, including financial support in
satisfying justifiable needs. The statutory regulation of
the situations of divorced spouses ought therefore to
protect expectations of this kind. As property rights, they
are also subject to protection under the Constitution.

The general obligation of solidarity with others (see
the Preamble to the Constitution) is a principle of
universal application. The nature of this duty depends
upon the relationship between the relevant persons.
Relations between spouses should be based upon
solidarity. Consequently, the legislator may impose
upon ex-spouses certain mutual obligations that
operate to the benefit of the ex-spouse whose
situation deteriorates because of a divorce.
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The constitutional principle of proportionality sets out
the limits which are permissible upon constitutional
rights or freedoms. It requires that a challenged
provision be examined as to whether it meets the
requirements of relevance, necessity and proportionality
sensu stricto.

Summary:

I. Article 60 of the Family and Guardianship Code
1964 (hereinafter: “the 1964 Code”) is one of the
provisions governing divorce. It imposes specific
maintenance obligations for divorced spouses. If,
during divorce proceedings, an ex-spouse is found
not to be exclusively to blame for the marital
breakdown and they are experiencing financial
difficulties, they can ask their former spouse for
subsistence of a level reflecting their reasonable
needs and their ex-spouse’s means (see Article 60.1
of the 1964 Code). A claim by one divorced spouse
against the other for maintenance may arise where a
court does not attribute blame within the divorce
judgment and where the blame is ascribed to both
parties or exclusively to one. Where only one ex-
spouse is found culpable, a claim for maintenance
will not be conditional upon financial difficulties, it is
sufficient that the divorce results in a significant
deterioration in the blameless spouse’s financial
circumstances (Article 60.2 of the 1964 Code).

Article 60.3 of the 1964 Code is under scrutiny in the
present proceedings. It provides that the obligation to
maintenance after a divorce can expire where the
person entitled to it remarries or after the expiry of
five years following the divorce, if the person obliged
to pay maintenance has not been held responsible for
the breakdown of the marriage. The five year limit will
not apply where the court has found the ex-spouse
with the obligation to pay exclusively to blame for the
marital breakdown or where both spouses have been
found culpable.

In the present constitutional complaint, Article 60.3
was criticized insofar as it allows for an indefinite
(virtually life-long) duration of the maintenance
obligation. The complainant alleged that it
contravenes the principle of social justice (Article 2 of
the Constitution), the protection of property rights
(Article 64 of the Constitution), and the principle of
proportionality (Article 31.3 of the Constitution).

II. The Tribunal found the article to be in conformity
with Article 64 of the Constitution, read in conjunction
with Article 31.3 of the Constitution and with Article 2
of the Constitution (social justice).

Article 60.3 of the 1964 Code cannot be interpreted to
mean that the person found responsible for the

breakdown of the marriage will only be released from
the obligation to pay maintenance when their ex-
spouse remarries. The jurisprudence of the Supreme
Court also suggests that actions for maintenance can
be dismissed where the claim infringes good custom
(Article 5 of the Civil Code). Common courts
examining suits filed under Article 60 of the 1964
Code must make sure that the pursuit of maintenance
claims does not become harassment of the ex-
spouse or a means of exploiting him or her.

The rationale behind Article 60.3 was to protect the
rights of others (here, the ex-spouse of somebody
obliged to provide the means of subsistence). Also of
some significance is the prerequisite that public
morality be protected, this being, in essence, an
inherent part of the constitutional basis for
differentiating between the statuses of the spouse
held to be to blame for the disintegration of
matrimonial life and the other one to whom blame has
not been assigned. The moral and legal principle
nemo turpitudinem suam allegans audiatur, deriving
from Roman law, remains relevant to this day. The
assignment of blame for the disintegration of
matrimonial life constitutes the basis upon which a
divorce is assumed to have occurred, as a result of
behaviour on the part of the culpable spouse which
may be deemed unlawful or, at least, incompatible
with moral principles.

In the present case, the requirement that the
limitation be relevant is fulfilled: maintenance paid by
the ex-spouse meets material needs that would have
been satisfied within the family, had a divorce not
occurred. The requirement of necessity has also been
met, since the only way to secure a certain standard
of living for divorced spouses is through the
imposition of a duty of maintenance. It would be hard
to envisage such an obligation being imposed either
upon the public authorities or relatives of the entitled
spouse. An analysis of the overall content of
Article 60 of 1964 Code, in the context of Article 5 of
the Civil Code 1964, also leads to the conclusion that
the legislator respects the requirements of
proportionality sensu stricto.

The greater degree of social acceptance for the
institution of divorce and the increase in rates of
marital breakdown do not directly influence
assessment of the situation faced by the spouse
whose culpable conduct caused matrimonial life to
disintegrate. A person’s culpable contribution to the
breakdown of their own marriage is something that
has to be assessed negatively, from the points of
view both of the other spouse and of society as a
whole. Accordingly, the rigorous treatment of this
category of spouse is not necessarily socially unjust.
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Poland

Languages:

Polish, English, German (summary).

Identification: POL-2006-3-013

a) Poland / b) Constitutional Tribunal / c) / d)
20.07.2006 / e) K 40/05 / f) / g) Dziennik Ustaw
Rzeczypospolitej Polskiej (Official Gazette), 2006,
no. 136, item 970; Orzecznictwo Trybunatu
Konstytucyjnego Zbiér Urzedowy (Official Digest),
2006, no. 7A, item 82 / h) Summaries of selected
judicial decisions of the Constitutional Tribunal of the
Republic of Poland (summary in English,
http://www.trybunal.gov.pl/eng/summaries/wstep_gb.
htm); CODICES (Polish).

Keywords of the systematic thesaurus:

3.9 General Principles — Rule of law.

4.5.6 Institutions — Legislative bodies — Law-making
procedure.

4.5.6.1 Institutions — Legislative bodies — Law-
making procedure — Right to initiate legislation.
4.5.6.4 Institutions — Legislative bodies — Law-
making procedure — Right of amendment.

4.5.6.5 Institutions — Legislative bodies — Law-
making procedure — Relations between houses.

Keywords of the alphabetical index:

Parliament, chamber, right of amendment / Bill,
amendment, depth / Bill, amendment, width.

Headnotes:

In a democratic state governed by the rule of law, the
principles of legislative procedure established by the
Constitution do not fall within the scope of autonomy
of the first or second chambers of the parliament.
Rather, they constitute a significant guarantee that
laws will be made with due diligence, observing
institutional requirements for the full consideration of
proposals for new legislation, before they become
binding law. So-called legislative “shortcuts” are,
therefore, impermissible.

A distinction must be drawn between the concept of
amendment within legislative procedure and

legislative initiatives. The latter is, in principle, of an
unlimited character, which is to say that the
determination of the subject-matter and the scope of
a draft bill fall within the discretion of its sponsors.
The Senate may be one of those sponsors.

In examining the admissibility of amendments
introduced by deputies of the first chamber to a bill it
was reviewing, or amendments introduced by the
Senate (or second chamber) to a bill already adopted
by the first chamber, the Tribunal recognised a
distinction between the “depth” and “width” of an
amendment. The former notion describes the extent
of modifications to the substantive content of a bill,
while the latter makes it possible to determine the
subject-related limits to the scope of matters
regulated. The more advanced the legislative
process, the more limited the freedom to introduce
amendments as regards “width”.

Where a bill has already been adopted by the first
chamber, the Senate can only make limited
amendments as to the subject matter. In the light of
the constitutional principle of the legality of public
administration operation, presumptions concerning
the competence of constitutional organs are
impermissible.

Summary:

Legislative power in Poland is vested in the first and
second chambers of parliament. The chambers do
not have identical powers. The first chamber reviews
and adopts bills submitted by institutions empowered
to introduce legislation (cf. Articles 118-120 of the
Constitution). The Senate reviews any legislation the
first chamber passes; it may adopt the bill without
proposing any amendments, suggest some
amendments or reject it in its entirety. If Senate
rejects a bill or suggests changes, the first chamber
may reject such a resolution by an absolute majority
of votes. The Senate’s amendments will be deemed
adopted, unless the first chamber rejects them. (cf.
Article 121 of the Constitution).

Over the past thirteen years, the Constitutional
Tribunal has examined the scope of permissible
“‘innovations” which the Senate may introduce into a
bill. The present judgment continues the Tribunal’s
line of authority in that respect.

The Prosecutor General brought to the Tribunal’s
attention two provisions of the Professional Sports
Act 2005 (hereinafter: “the 2005 Act”). He alleged that
the Senate exceeded the permissible scope of
amendments. Chapter 8 of the 2005 Act contains
provisions amending several other statutes in
connection with the regulation of professional sport.
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These amending provisions include Articles 60.2 and
61.2, introducing modifications to the PIT Act and CIT
Act that were not anticipated by the Professional
Sports Act 2005 in the version adopted by the first
chamber, and were subsequently, referred to the
Senate. Both articles were proposed within the
framework of Senate amendments adopted by the
first chamber. They introduced a specific tax relief for
payers of PIT and CIT incurring expenditure on the
activity of sports clubs. Such taxpayers may deduct
from their gross annual income outlay on the activity
of sport clubs that meet the criteria set out in the
above provisions, providing this does not exceed
10 % of overall income.

The Tribunal ruled that Article 60.2 and Article 61.2 of
the Professional Sports Act 2005 contravened
Article 7 of the Constitution (legality of public
administration operation), Article 118.1 of the
Constitution (catalogue of authorities empowered to
introduce legislation) and Article 121.2 of the
Constitution (the Senate’s competence with regard to
a bill already passed by the first chamber).

In the government’s draft of the 2005 Act, the sponsor
proposed the incorporation among the provisions of
the CIT Act of an amendment which would exempt
from tax part of the income earned by sport clubs,
where this is spent on activities connected with
participation in training by, and competition between,
children and teenagers. It was explained in the
reasoning for the draft that the proposed
amendments would not result in any reduction in
budgetary receipts. As the bill progressed through the
first chamber, the scope of the exemption was
broadened, to include payers of PIT. However, the
Senate amendments to the 2005 Act introduced a
different tax relief to both the PIT and the CIT Act,
whereby expenses incurred in the activity of sports
clubs could be donated from the gross annual income
of all taxpayers. Thus, the Senate included, within the
scope of its amendments, issues which were not in
any way the subject-matter of the bill adopted by the
first chamber. Furthermore, the financial
consequences of these amendments fell outside the
“financial framework” of the government’s draft (cf.
Article 118.3 of the Constitution).

Cross-references:

Judgment K 5/93 of 23.11.1993, Orzecznictwo
Trybunatu  Konstytucyjnego (Official Digest),
1993, no. Il, item 39; Bulletin 1993/3 [POL-1993-
3-018];

Judgment K 18/95 of 09.01.1996, Orzecznictwo
Trybunatu  Konstytucyjnego Zbiér Urzedowy
(Official Digest), 1996, no. 1, item 1; Bulletin
1996/1 [POL-1996-1-001];

Judgment K 25/97 of 22.09.1997, Orzecznictwo
Trybunatu Konstytucyjnego Zbiér Urzedowy
(Official Digest), 1997, no. 3-4, item 35; Bulletin
1997/3 [POL-1997-3-017];

Judgment K 25/98 of 23.02.1999, Orzecznictwo
Trybunatu  Konstytucyjnego Zbiér Urzedowy
(Official Digest), 1999, no. 2, item 23; Bulletin
1999/1 [POL-1999-1-0041];

Judgment K 47/01 of 27.02.2002, Orzecznictwo
Trybunatu Konstytucyjnego Zbiér Urzedowy
(Official Digest), 2002, no. 1A, item 6;

Judgment K 11/02 of 19.06.2002, Orzecznictwo
Trybunatu  Konstytucyjnego Zbiér Urzedowy
(Official Digest), 2002, no. 4A, item 43; Bulletin
2003/2 [POL-2003-2-014];

Judgment K 43/01 of 18.12.2002, Orzecznictwo
Trybunatu  Konstytucyjnego Zbiér Urzedowy
(Official Digest), 2002, no. 7A, item 96; Bulletin
2003/1 [POL-2003-1-001];

Judgment K 37/03 of 24.03.2004, Orzecznictwo
Trybunatu Konstytucyjnego Zbiér Urzedowy
(Official Digest), 2004, no. 3A, item 21.

Languages:

Polish, English, German (summary).

Identification: POL-2006-3-014

a) Poland / b) Constitutional Tribunal / ¢) / d)
21.07.2006 / e) P 33/05 / f) / g) Dziennik Ustaw
Rzeczypospolitej Polskiej (Official Gazette), 2006,
no. 141, item 1008; Orzecznictwo Trybunatu
Konstytucyjnego Zbior Urzedowy (Official Digest),
2006, no. 7A, item 83 / h) Summaries of selected
judicial decisions of the Constitutional Tribunal of the
Republic of Poland (summary in English,
http://www.trybunal.gov.pl/eng/summaries/wstep_gb.
htm); CODICES (Polish).

Keywords of the systematic thesaurus:

2.2.2 Sources — Hierarchy — Hierarchy as between
national sources.

3.10 General Principles — Certainty of the law.

3.12 General Principles — Clarity and precision of
legal provisions.

3.14 General Principles — Nullum crimen, nulla
poena sine lege.
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4.6.3.2 Institutions — Executive bodies — Application
of laws — Delegated rule-making powers.

5.3.38.1 Fundamental Rights — Civil and political
rights — Non-retrospective effect of law — Criminal
law.

Keywords of the alphabetical index:

Criminal law, provision, complete / Criminal law,
provision, incomplete / Criminal law, referral, blanket
legislation.

Headnotes:

The Polish Constitution requires a very clear
definition, by statute, of criminal acts, and the
penalties they carry. Some elements of the crime may
be specified more fully in sub-statutory acts. Where
this is the case, the definitions must be even more
precise. The statute must be worded so as to enable
the addressee of the norm to deduce, solely on the
basis of that statute, the essential content of the
prohibition (the principle of clarity and precision of the
law). Moreover, under the principle of lex retro non
agit, penalties cannot be imposed for a crime which
was not on the statute book at the time the deed was
perpetrated.

Clarity and precision of legal provisions requires
communication of the elements of a crime in a clear,
precise and unambiguous way so that those affected
by the law understand the risk of punishment. A
distinction has to be drawn between so-called
“complete criminal law provisions”, which clearly set
out the elements of a criminal law statute, and
“incomplete criminal law provisions”, which refer to
other provisions or to “blanket legislation”. In the latter
example, the elements of the prohibited act are set
out in legislation other than that containing the norm
that sanctions it. A provision referring to another
provision differs from blanket provision in that the
former expressly indicates the regulations constituting
a given criminal law norm, while the latter refers, in
general terms, to regulations which have been, or will
be, enacted and promulgated.

It is possible under the Constitution for one provision
to make reference to another, so as to define more
specifically the elements of a prohibited act. The
legislator may also, to a limited degree and within
strictly defined limits, use general clauses and
blanket norms. This should only be done in
exceptional circumstances, where the legislator
cannot incorporate the complete regulation within a
given criminal law provision. The principle of legal
certainty must prevail, as otherwise this might result
in the use of discretion by public authorities in

applying norms, or for them to take over certain
areas of life, and for behaviour to become
criminalized when it has not been prohibited
expressis verbis in the criminal law.

Summary:

I. Article 42.1 of the Constitution requires that a
prohibited act subject to punishment be specified by
statute” (i.e. Act of parliament).

The Warsaw Regional Court sought a ruling from the
Constitutional Tribunal over a question arising from
Article 210.1.5 of the Aviation Law 2002. This article
creates a petty offence, subject to a fine, for failure to
carry out orders and instructions issued by an airport
administrator, the aim of which is to guarantee flight
safety or maintenance of order at an airport, “as
referred to in Article 82.3 of the Aviation Law 2002.”
Article 82.3 sets out the responsibilities of airport
administrators. The orders and instructions which
they issue are binding upon all persons present at the
relevant time.

The Regional Court observed that the content of the
offence was set out within an order, which is not an
act of universally binding law (cf. Article 87 of the
Constitution). It suggested that this infringed the
principle of the exclusivity of statutes in relation to
repressive law, as well as requirements regarding the
specificity of repressive provisions.

II. The Tribunal ruled that the challenged provision
contravened  Article 42.1  of the Constitution
(exclusivity of statutes in relation to criminal law;
requirements for acts prohibited under criminal law to
be sufficiently defined).

The disputed part of Aviation Law 2002 can be
described as “blanket legislation,” as all the
ingredients of the prohibited act are specified in sub-
statutory regulations. A full understanding of the
content of the prohibition cannot be deduced from the
provision. That is only apparent from the order issued
by the airport administrator. The notion “orders and
instructions of an airport administrator” could
encompass several prohibitions and orders — from the
purely administrative and organisational through to
those with a significant impact on somebody’s liberty,
for example freedom of movement or privacy of
persons making use of an airport. The provision in the
Aviation Act makes no distinction between different
types of orders; neither does it explain the content of
the type of orders and instructions referred to. There
is not even a general definition of the prerequisites for
the use of particular measures. As a result, airport
users could be made subject to orders and
instructions issued by airport administrators in an
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arbitrary manner, rendering verification impossible,
even in subsequent court proceedings.

The referral contained in the provision encompasses
regulations issued by an airport administrator that are
of a purely internal character. That signifies reference
to a regulation which odes not constitute universally
binding law (cf. Article 87 of the Constitution).

Cross-references:

- Judgment U 7/93 of 01.03.1994, Orzecznictwo
Trybunatu Konstytucyjnego (Official Digest),
1994, no. I;

- Judgment P 2/00 of 20.02.2001, Orzecznictwo
Trybunatu Konstytucyjnego Zbiér Urzedowy
(Official Digest), 2001, no. 2, item 32;

- Judgment P 10/02 of 08.07.2003, Orzecznictwo
Trybunatu Konstytucyjnego Zbiér Urzedowy
(Official Digest), 2003, no. 6A, item 62;

- Judgment SK 22/02 of  26.11.2003,
Orzecznictwo Trybunatu Konstytucyjnego Zbior
Urzedowy (Official Digest), 2003, no.9A,
item 97; Bulletin 2004/1 [POL-2004-1-004];

- Judgment P 2/03 of 05.05.2004, Orzecznictwo
Trybunatu Konstytucyjnego Zbioér Urzedowy
(Official Digest), 2004, no. 5A, item 39; Bulletin
2004/2 [POL-2004-2-015].

Languages:

Polish, English, German (summary).

Identification: POL-2006-3-015

a) Poland / b) Constitutional Tribunal / ¢) / d)
25.07.2006 / e) P 24/05 / f) / g) Dziennik Ustaw
Rzeczypospolitej Polskiej (Official Gazette), 2006,
no. 141, item 1012; Orzecznictwo Trybunatu
Konstytucyjnego Zbiér Urzedowy (Official Digest),
2006, no. 7A, item 87 / h) Summaries of selected
judicial decisions of the Constitutional Tribunal of the
Republic of Poland (summary in English,
http://www.trybunal.gov.pl/eng/summaries/wstep_gb.
htm); CODICES (Polish).

Keywords of the systematic thesaurus:

3.16 General Principles — Proportionality.

3.17 General Principles — Weighing of interests.
3.18 General Principles — General interest.

4.6.3.2 Institutions — Executive bodies — Application
of laws — Delegated rule-making powers.

5.1.4 Fundamental Rights — General questions —
Limits and restrictions.

5.4.6 Fundamental Rights — Economic, social and
cultural rights — Commercial and industrial freedom.

Keywords of the alphabetical index:
Security, national, energy / Energy, pricing, regulation.
Headnotes:

By its nature, freedom of economic activity under the
Constitution may be subject to greater limitations than
freedoms and rights of an individual or political
character. This is especially true of the requirement
that the limitation be imposed by statute (the principle
of certainty of law). Under the principle of
proportionality, parliament should implement measures
serving towards the achievement of a goal that could
not be attained by other means.

The energy industry is subject to regulated market
restrictions. Access to energy sources is vital both to
society and individuals, as well as to the sovereignty
and independence of the State and hence to the
protection of the freedoms and rights of persons and
citizens. The possession of energy sources constitutes
a condition of the common good. The field of energy
management thus brings together a variety of
constitutional principles including the freedom of
economic activity, the security of citizens and the
principle of sustainable development of the State, and
the protection of the environment.

Summary:

I. The Warsaw Court of Appeal considered appeals
from a number of energy enterprises about penalties
imposed on them for failing to heed the obligation that
energy is purchased from specified sources. The
statutory basis of that obligation was Article 9.3 of the
Energy Law 1997, under which “the Minister of
Economy shall, by way of a regulation impose upon
energy enterprises engaged in the trade in, or
transmission and distribution of, electricity or heating
the obligation to purchase electricity from
unconventional and renewable energy sources, as
well as electricity co-generated with heat, and heat
from unconventional and renewable sources; and
specify the detailed scope of this obligation, including,
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as regards the technology applied in energy
generation, the size of the source and the method by
which the purchase costs are to be reflected in
tariffs.”

The Court of Appeal stayed the proceedings and
sought a ruling from the Constitutional Tribunal as to
the compliance with the Constitution of the above
provision, as well as that of the 2000 Regulation of
the Ministry of Economy, issued on the basis of it.
The Court alleged that the legislator had breached
Article 22 (freedom of economic activity).

It also pointed out that the Energy Law 1997 did not
satisfy constitutional conditions for authorising the
issuing of a government regulation (Article 92.1 of the
Constitution), as it did not specify in detail the
contents of the obligation to be imposed upon
economic entities by way of such a regulation; nor did
it offer any guidelines which might be followed in the
issuing of a regulation. The Court suggested that this
contravened constitutional conditions for the issuing
of regulations (Article 92.1 of the Constitution).

II. The Tribunal ruled that the challenged provision,
insofar as it obliges the energy enterprises specified
therein to purchase energy and heat from
unconventional and renewable energy sources,
conforms to Article 22 of the Constitution (freedom of
economic activity) and Article 92.1 of the Constitution
(conditions for the issue of government regulations).

The provision is an example of a public authority
exerting influence upon the energy industry with a
view to the requirement of economic efficiency being
reconciled with the need to achieve the common
good. Both the specific nature of the energy market
as a regulated one and the common good justify
limitations upon the freedom of economic activity in
this sector of the economy.

The *“guidelines” concerning the provisions of a
government’s regulation — being the necessary
element underpinning statutory authorisation to issue
a regulation (within the meaning of Article 92.1 of the
Constitution) — are, in the present case, contained
within the Energy Law 1997. Moreover, the legislator
stated directly in the authorising statutory provision
that the regulation would encompass the technology
of energy generation, the size of the source and the
method by which the costs of purchase thereof are to
be reflected in tariffs. Accordingly, the reviewed
statutory authorisation fulfils the constitutional
requirements.

Cross-references:

- Judgment K 10/97 of 08.04.1998, Orzecznictwo
Trybunatu Konstytucyjnego Zbiér Urzedowy
(Official Digest), 1998, no. 3, item 29;

- Judgment P 11/98 of 12.01.2000, Orzecznictwo
Trybunatu Konstytucyjnego Zbioér Urzedowy
(Official Digest), 2000, no. 1, item 3; Bulletin
2000/1 [POL-2000-1-005]; [POL-2000-H-001];

- Judgment P 2/00 of 20.02.2001, Orzecznictwo
Trybunatu Konstytucyjnego Zbiér Urzedowy
(Official Digest), 2001, no. 2, item 32;

- Judgment P 11/00 of 05.03.2001, Orzecznictwo
Trybunatu Konstytucyjnego Zbiér Urzedowy
(Official Digest), 2001, no. 2, item 33; Bulletin
2001/1 [POL-2001-1-009];

- Judgmemt K 32/99 of 03.04.2001, Orzecznictwo
Trybunatu Konstytucyjnego Zbiér Urzedowy
(Official Digest), 2001, no. 3, item 53; Bulletin
2001/2 [POL-2001-2-014];

- Judgment U 7/00 of 10.04.2001, Orzecznictwo
Trybunatu Konstytucyjnego Zbiér Urzedowy
(Official Digest), 2001, no. 3, item 56;

- Judgment U 6/00 of 26.06.2001, Orzecznictwo
Trybunatu Konstytucyjnego Zbiér Urzedowy
(Official Digest), 2001, no. 5, item 122; Bulletin
2001/2 [POL-2001-2-019];

- Judgment SK 16/00 of 11.12.2001,
Orzecznictwo Trybunatu Konstytucyjnego Zbior
Urzedowy (Official Digest), 2001, no.38,
item 257;

- Judgment P 7/00 of 06.03.2002, Orzecznictwo
Trybunatu Konstytucyjnego Zbiér Urzedowy
(Official Digest), 2002, no. 2A, item 165; Bulletin
2002/3 [POL-2002-3-021].

Languages:

Polish, English, German (summary).
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Portugal

Constitutional Court

Statistical data
1 September 2006 — 31 December 2006

Total: 228 judgments, of which:

Prior review: 1 judgment

Abstract ex post facto review: 4 judgments
Referendum: 1 judgment

Appeals: 183 judgments

Complaints: 34 judgments

Political parties and coalitions: 1 judgment
Political parties’ accounts: 4 judgments
Unsuitable activities by holders of political
office: 3 judgments

Important decisions

Identification: POR-2006-3-002

a) Portugal / b) Constitutional Court / ¢) Plenary / d)
15.11.2006 / e) 617/06 / f) / g) Diario da Republica
(Official Gazette), 223 (Seriesll), 21.11.2006,
7970(2)-7970(29) / h) CODICES (Portuguese).

Keywords of the systematic thesaurus:

1.3.4.6 Constitutional Justice — Jurisdiction — Types
of litigation — Admissibility of referenda and other
consultations.

3.17 General Principles — Weighing of interests.
5.3.2 Fundamental Rights — Civil and political rights
— Right to life.

Keywords of the alphabetical index:

Abortion, decriminalisation / Referendum, conditions /
Referendum, scope / Comparative law.

Headnotes:

The various issues raised by the question of the
proposed referendum on the decriminalisation of
abortion should be viewed in the context of a complex
cultural setting. The Court cannot ignore history or the

prevailing current opinion. Three main topics arise in
this context: the relationship between the concept of a
democratic state under the rule of law (Article 2 of the
Constitution) and the need to discuss values; the
question of punishment as a solution to the problem
of crime; and the justification of criminalisation on the
basis that punishment is necessary.

In the field of comparative law, there is a tendency to
favour legal solutions which decriminalise, or provide
for diminished responsibility in certain circumstances.
As far as we know, none of the group of democratic
countries under the rule of law has “turned the clock
back” towards criminalisation. This applies both to
states which have introduced time limits as a solution
and to those which have opted for therapeutic
grounds. During the legal and political debate, some
people have maintained and developed their stance
against the decriminalisation, while others have taken
positions which, within the framework of Portuguese
legislation, tend to acknowledge the moral difficulties
involved in prosecuting women who have illegal
abortions.

Those in favour of decriminalisation advocate
prevention and public health, highlighting the moral
and social difficulties encountered by women who
have abortions. There is thus a tendency to place the
debate on a level which is not exclusively ideological
and to base decisions on reasoning that takes into
account the individual's life plans, the practical and
social ramifications of motherhood, emotions such as
anxiety, that can cause women to reject maternity
and, in general, the role of emotions such as
compassion in enlightened moral judgment and
political decision making. Those who do not want to
see decriminalisation spread warn of the dangers of
the “culture of death”, referring pragmatically, to the
criminogenic effects of decriminalisation and the
impact it has on the value society as a whole places
on life.

Something shared both by advocates of decriminali-
sation and those who oppose it is that they are
tackling the issue of abortion with ideas which are not
fixed, they are acknowledging that a problem exists,
and are using arguments which are easy to follow by
all concerned, and which have repercussions in their
lives. As a result, the debate on the decriminalisation
of abortion, within a certain time limit and under
certain conditions, has been addressed as a separate
issue from the pure and abstract manifestation of
values such as life or freedom.

The Constitution allows a certain degree of leeway for
decisions concerning the criminalisation, justification
and decriminalisation of abortion. This is because,
from the constitutional perspective, criminal law is not
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considered as a categorical imperative imposed on
the ordinary lawmaker. On the contrary, it is governed
by the comparative analysis of values and interests in
a historical context, justified by necessity in the field
of criminal policy and by the delivery of justice to
resolve criminal problems on a day to day basis.
Such a leeway is not impeded by the recognition of
rights, which cannot be the subject of a referendum.
The referendum would be concerned with the balance
between conflicting laws and values, or possible
solutions to such a conflict through criminal law,
rather than with the rights themselves.

The Court takes the view that, in cases of conflict
between constitutionally guaranteed rights and values
and instances where it is necessary to draw a line
between them, to bring them into conformity, there is
nothing to prevent one of the authorities with
responsibility for interpreting them, such as Parliament,
from submitting them to the citizens' vote under certain
circumstances. This conclusion is valid provided that
the possible solutions do not lead to the Constitution
being modified or violated, but remain at the level of
facilitating the development of constitutional values.

The Constitutional Court is also charged with
examining the content of the subject of the
referendum for conformity with the Constitution. The
Court has to verify the compatibility of the 'yes' and
'no' outcomes with constitutional principles and
standards. It simply has to examine whether either
answer (or even both) to the dilemma behind the
question results in a violation of the Constitution. It
has to ascertain whether the essence or nature of the
replies constitutes a violation of the Constitution
which  would have repercussions on the legal
solutions.

Even if one considers the dignity of intra-uterine life
as a legal interest protected by the Constitution,
irrespective of when it is deemed to begin, an
affirmative answer to the referendum question cannot
be declared unconstitutional. A “yes” vote does not
presuppose abandoning legal protection of intra-
uterine life; moreover, it amounts to a comparison of
values and even a harmonisation, a practical
conformity, a co-ordination and a combination of the
legally protected interests at issue, in order to avoid
completely sacrificing some for the benefit of others.
The only conclusion to be drawn is that, in this first
phase, freedom to pursue a life project is what
prevails in terms of the absence of punishment. There
is no intention, or indeed possibility, of this leading to
the “legal abandonment” of intra-uterine life. At this
point, we are involved in the realms of criminal
liability, where the principle of the need for
punishment prevails; it is no longer a simple

argument about the recognition of values, or as to
what deserves legal protection.

A “No” vote would prevent legislative changes to the
present system, so that abortion would not be a
criminal offence during the first ten weeks of
pregnancy, subject to the conditions mentioned in the
question. This would not be unconstitutional either, as
a 'no' to decriminalisation would not affect the current
system. It permits a comparison of values which
exclude criminal proceedings in the event of serious
violation of the rights of the pregnant woman, such as
her right to life and health, her personal dignity (moral
abortion) or even the moral and material conditions of
her maternity (eugenic abortion). Not to acknowledge
such exclusions from liability might affect such
constitutional principles as fault and the need for
punishment. Furthermore, the criminal law system
provides, inter alia, for excuses which prevent
punishment for deeds which are not reprehensible
because of a serious existential conflict. Neither
would a negative answer rule out a broader solution
tending towards exclusion from liability, which might
be chosen by Parliament in accordance with
constitutional principles.

Summary:

The President of the Republic requested a preventive
review of the constitutionality and the legality of the
proposal for a referendum approved by the
Parliament, on the question: “Are you in favour of the
decriminalisation of abortion if it is carried out at the
request of the woman, in the first ten weeks of
pregnancy, in a legally authorised health care
establishment?”

The Constitutional Court had already ruled on this
question, in its Decision 288/98 [POR-1998-1-001],
but there are reasons which make it necessary to
take into account today certain factors that were not
considered at the time. For example, there is still a
tendency, in the field of comparative law, to confirm
legal solutions which decriminalise, or provide for
diminished responsibility in certain circumstances.
Also, during the legal and political debate, stances
against the decriminalisation of abortion been
maintained and developed, but other positions have
been taken which tend to acknowledge the moral
difficulties involved in prosecuting women who have
ilegal abortions; and the debate on the
decriminalisation of abortion within a certain time limit
and under certain conditions has been considered as
a separate issue from the pure and abstract
manifestation of such values as life or freedom.
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Current legal conditions require that other factors be
taken into account. Three fundamental questions are
submitted to the Court:

a. the conformity of the question with the provisions
of the Constitution and the law, with particular
attention to the clarity and objectivity of the
wording and its dilemmatic or binary character;

b. the composition of the electorate;

c. whether either of the possible answers to the
dilemma raised by the question could be
incompatible with the Constitution or the law.

The Court held that the proposed referendum was in
conformity both with the Constitution and with the law.
All of the technical and institutional conditions had
been met, including those concerning the electorate,
in keeping with the main provisions of the Portuguese
Constitution and the law governing referendums. In
terms of content, the Court considered that whether
the answer to the referendum question was “yes” or
“no”, it would not necessarily result in a legal solution
incompatible with the Constitution.

Supplementary information:

The question to be posed in the proposed referendum
is identical to the one which was reviewed for
constitutionality and legality in Decision 288/98,
published in Bulletin 1998/1 [POR-1998-1-001]. In
1998 the Portuguese people were consulted by
referendum on this question. However, although the
maijority of those who voted answered “no”, the result
is not legally binding under Article 115.11 of the
Constitution (of those who voted, 50.9% voted “no”
and 49.1% “yes”, but 68.1% of the registered
electorate abstained). The same question was again
proposed for a referendum in 2005, but the
Constitutional Court, in Decision 578/2005, held that
the requirements of Article 115.10 of the Constitution
had not been fulfilled. It did not examine the content
of the question on this occasion.

Although the question is the same, there were reasons
why the Constitutional Court did not simply refer to the
merits of Decision 288/98. Firstly, there are several
new members of the Court. In addition, account must
be taken of the legal, political, social and criminal
justice background that evolved between 1998 and
2006. Also, at an international level, both in
comparative and  European law, important
contributions to the debate have been made. In
respect of the debate on punishment and criminal
policy, new factors have emerged which must be taken
into account. In the public sphere, the fact that there
has already been a referendum on the same question
which has been declared constitutional and legal is
particularly important. The public debate about the

punishment of women who undergo illegal abortion
has changed in certain essential ways, and new ideas
and proposals have emerged. Lastly, when the
previous decision was taken, the dissenting judges
gave reasoned opinions, which is justification for some
of the arguments put forward by the majority to be re-
examined.

The Court's decision was reached by a majority of
seven judges to six, the latter having expressed
dissenting opinions.

Languages:

Portuguese.

Identification: POR-2006-3-003

a) Portugal / b) Constitutional Court / ¢) Plenary / d)
21.11.2006 / e) 633/06 / f) / g) Diario da Republica
(Official Gazette), 2 (Series Il), 03.01.2007, 120-123 /
h) CODICES (Portuguese).

Keywords of the systematic thesaurus:

3.17 General Principles — Weighing of interests.
3.20 General Principles — Reasonableness.

5.2 Fundamental Rights — Equality.

5.3.21 Fundamental Rights — Civil and political
rights — Freedom of expression.

5.3.22 Fundamental Rights — Civil and political
rights — Freedom of the written press.

5.3.23 Fundamental Rights — Civil and political
rights — Rights in respect of the audiovisual media
and other means of mass communication.

5.3.39 Fundamental Rights — Civil and political
rights — Right to property.

5.4.7 Fundamental Rights — Economic, social and
cultural rights — Consumer protection.

5.4.20 Fundamental Rights — Economic, social and
cultural rights — Right to culture.

Keywords of the alphabetical index:

Gambling, advertising / Advertising, ban / Advertising,
restriction.
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Headnotes:

The Portuguese Constitution may not define the
concept of advertising, but it does not leave the
subject entirely up to the law. From the outset, it bans
all forms of concealed, indirect or misleading
advertising. In examining any restrictions on
advertising, it must be borne in mind that advertising
is a complex subject where several fundamental
rights protected by the Constitution converge.

In order to consider whether the legislation relating to
advertising complies with the Constitution, one has to
consider how this relates to freedom of expression
and information, freedom of the press and the media,
freedom of culture, freedom to choose one's
profession, and the right to property and individual
freedom in general. In the case in point, constitutional
rights in favour of gambling which could be breached
by legal restrictions on advertising must be balanced
against the constitutional rights or values the law is
trying to protect by imposing the restrictions.

The advertising of gambling is not directly prohibited
by the Constitution. The general rules and regulations
applicable to advertising are a matter for the ordinary
law. As far as gambling is concerned, the solution
adopted at the discretion of the Parliament was a
general ban on advertising.

Summary:

The Provedor de Justiga (the Ombudsman) applied for
the law exempting betting on horse racing from the
ban on advertising to be declared unconstitutional, with
general binding force. He argued that the Advertising
Code places restrictions on advertising, including the
advertising of gambling, apart from “games promoted
by the Santa Casa da Misericordia de Lisboa”, which is
a centre serving social needs, this being an exception
the impugned law extends to betting on horse races.
As a result, two different sets of rules govern the
advertising of gambling; the general, restrictive rule
and a subsequent special rule applying to betting on
horse racing.

According to the Court, the reasoning behind the
general ban on advertising which promotes gambling
is that authorities do not wish gambling to be
encouraged because of its consequences, but would
not go as far as to ban it outright, unless reasons of
public interest happen to change the balance of
values. In the case of gambling on horse racing,
however, it was considered that advertising was a
means of encouraging it and, in so doing, of
achieving the aims of horse racing. This would
include the advantages inherent in horse racing —

such as encouraging horse breeding and riding
sports. There are economic benefits too, jobs are
created, tourists are attracted to the area and exports
are increased. These should be considered as the
effects, albeit indirect, of betting on horse racing.

In short, the Court did not consider the differentiation
to be fundamentally unreasonable or arbitrary, and
therefore it did not breach the principle of equality.
Accordingly, any comparative axiological evaluation
of the interests at issue and of those which would
justify the application of the same rules to advertising
in favour of the games of chance promoted by the
Santa Casa da Misericérdia de Lisboa is pointless.
The Court accordingly decided not to declare the law
in question unconstitutional.

Languages:

Portuguese.

5%

Identification: POR-2006-3-004

a) Portugal / b) Constitutional Court / ¢) Second
Chamber / d) 28.11.2006 / e) 660/06 / f) / g) Diario da
Republica (Official Gazette), 7 (Series I1), 10.01.2007,
745-758 / h) CODICES (Portuguese).

Keywords of the systematic thesaurus:

5.3.13.19 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Equality of arms.

5.3.36.2 Fundamental Rights — Civil and political
rights — Inviolability of communications — Telephonic
communications.

Keywords of the alphabetical index:

Telephone, tapping, evidence, destruction /
Telephone, tapping, necessary guarantees /
Evidence, destruction, risk / Telephone, tapping,
evidence, proof / Evidence, right of the defence /
Evidence, use.

Headnotes:

If items of evidence obtained by telephone tapping (of
which only the police and Public Prosecutor’'s Office
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are aware) are destroyed by order of the investigating
judge, and the accused might want to use them in his
defence, this results in an unacceptable and
unnecessary reduction in the guarantees enjoyed by
the defence. This reduction is particularly pronounced
when one compares the position of the accused with
that of the prosecution.

The accused (already limited in the exercise of his
fundamental rights because his telephone was tapped)
was not informed of the content of the communications
and was consequently not even able to determine their
importance, as the recordings were destroyed, while
the prosecution had access to the full, intact content of
the communications and was able (and obliged) to
select and indicate the excerpts deemed important.
The intervention of the prosecution prior to the judge's
appraisal was therefore material.

Summary:

At issue here are the standards set by the Code of
Criminal Procedure concerning the destruction of
recordings of communications by decision of a judge,
based solely on the evaluation of their importance as
evidence. The question is: can the judge order the
destruction of the recordings without the content of
the communications being transmitted in full,
immediately or subsequently, to the defendant, so
that he can at least determine to the best of his ability
the importance for the trial of the conversations which
the judge deemed irrelevant. His view is likely to differ
from that of the judge.

It is true that the intervention of the judge represents
an additional guarantee compared with a system
where the prosecution alone decides what passages
to select and their relative importance. However, it
cannot be considered sufficient as a guarantee for the
following reasons. Firstly, the criminal police and the
public prosecutor may influence the judge's decision,
as it is their duty to point out the parts of the
conversation they consider important before the judge
reaches a decision, while the accused is not informed
of the content of the communications, and is therefore
in a position of inferiority or inequality. Secondly,
when the accused is preparing his or her defence, he
or she needs access to the content of the
conversations in order to determine their importance.

Moreover, one cannot rule out the possibility that the
assessment made by the investigating judge may not
be strictly correct, and that this may be brought to
light in subsequent proceedings or by other events. In
any event destroying the recordings makes it
impossible to know.

The Court pronounced unconstitutional that part of
the Code of Criminal Procedure authorising the
destruction of evidence obtained by intercepting mail
or tapping telephone conversations, to which the
criminal police and the prosecution have had access
and which the investigating judge has dismissed as
irrelevant without the accused having seen or heard
the evidence or been able to decide on its
importance. The Court considered that this violated
the guarantees concerning criminal procedure
enshrined in Article 32.1 of the Constitution.

Supplementary information:

The destruction of recordings of intercepted
communications has already been declared
unconstitutional in Decisions 426/05 and 4/06. In this
last decision, based on the vast case-law of the
European Court of Human Rights, it had already been
established that depriving the defence of the
possibility of requesting the transcription of excerpts
not selected by the judge and not transmitted intact
and in full to the defence for examination, by
immediately destroying the recordings the judge
considered irrelevant, weakened the guarantees of
the defence (published in Bulletin 2006/1, [POR-
2006-1-001]).

Languages:

Portuguese.
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Romania
Constitutional Court

Important decisions

Identification: ROM-2006-3-003

a) Romania / b) Constitutional Court / ¢) / d)
05.10.2006 / e) 647/2006 / f) Decision on a plea of
unconstitutionality in respect of Section 4.3 of Act
no. 554/2004 on administrative proceedings / g)
Monitorul  Oficial al Romaéniei (Official Gazette),
921/14.11.2006 / h) CODICES (Romanian, French).

Keywords of the systematic thesaurus:

1.6.5 Constitutional Justice — Effects — Temporal
effect.

3.12 General Principles — Clarity and precision of
legal provisions.

5.3.13.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Access to courts.

Keywords of the alphabetical index:

Appeal, deadline, precision / Decision, judicial, effect /
Decision, judicial, notification.

Headnotes:

Procedural rules must be clear and describe precisely
the conditions and time-limits that apply to citizens
wishing to exercise their procedural rights and their
right to appeal against judicial decisions.

Section 4.3 of the Administrative Proceedings Act is
contrary to Articles 21 and 24 of the Constitution and
to Article 6 ECHR because of its inaccuracy and
ambiguity, the shortness of the time given to appeal
and the arrangements for summons to appear in
court.

Summary:

I. An application was made to the Constitutional Court
challenging the constitutionality of Section 4.3 of
Act no. 544/2004, which sets the dates from which
the time limits for lodging and ruling on appeals
against decisions by the administrative court on the

lawfulness of a unilateral administrative decision
begin running. This section also contains information
on the subject of issuing summons to parties through
public announcements.

The applicant suggested that this statutory provision
infringed Article 21.3 of the Constitution and Article 6
ECHR.

II. The Court noted that these provisions did not
mention under what conditions and with respect to
which party the time-limit for appealing applied —
whether from the delivery or the notification of the
judgment. Yet, the principle of free access to the
courts set out in Article 21 of the Constitution implied
among other things the introduction of legislation
containing clear procedural rules describing precisely
the conditions under which and time limits within
which the public were expected to exercise their
procedural rights, including those relating to appeals
against judicial decisions. As the parties did not know
for certain how much time they had to appeal against
the decision of the Administrative Court at first
instance, their access to the courts through the
exercise of the right to appeal prescribed by the law
was uncertain and unreliable.

Consequently, there had been a violation of Articles 21
and 24 of the Constitution and of Article 6 ECHR.

Supplementary information:

Under Article 147.1 of the Constitution, the legal
effects of the provisions of laws, ordinances and
regulations in force which are found to be
unconstitutional cease within 45days of the
publication of the decision of the Constitutional Court
if, in the meantime, the parliament or the government,
as the case may be, does not bring the
unconstitutional provisions into line with the
provisions of the Constitution. For this limited length
of time the provisions found to be unconstitutional
shall be suspended de jure.

Languages:

Romanian.
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Identification: ROM-2006-3-004

a) Romania / b) Constitutional Court / ¢) / d)
28.11.2006 / e) 866/2006 / f) Decision on a plea of
unconstitutionality in respect of Section 52.1 of Act
no. 303/2004 on the status of judges and public
prosecutors / g) Monitorul Oficial al Romaniei (Official
Gazette), 5/04.01.2007 / h) CODICES (Romanian,
French).

Keywords of the systematic thesaurus:

4.741.2 Institutions — Judicial bodies -
Organisation — Members — Appointment.

4.74.1.6 Institutions — Judicial bodies -
Organisation — Members — Status.

4.74.3.6 Institutions — Judicial bodies -

Organisation — Prosecutors / State counsel — Status.
4.7.7 Institutions — Judicial bodies — Supreme court.
5.2.2 Fundamental Rights — Equality — Criteria of
distinction.

Keywords of the alphabetical index:

Judge, appointment / Judge, status / Prosecutor,
judge, equality / Prosecutor, promotion as judge.

Headnotes:

The conditions for promotion to the office of judge at
the High Court of Cassation and Justice, including the
requirement to have been a judge for the past two
years, constitute discriminatory treatment in favour of
judges and an infringement of the constitutional
principle of equality before the law.

Summary:

I. An application was made to the Constitutional Court
challenging the constitutionality of Section 51.1 of Act
no. 303/2004 on the status of judges and public
prosecutors. Under this provision, promotion to the
office of judge in the High Court of Cassation and
Justice is ordered by the High Judicial Council, which
selects from persons who have been serving as
appeal court judges for the past two years, were
classified as “very good” in their last professional
appraisal, have never been given a disciplinary
sanction, have made a good impression in their
professional activities and have been serving as a
judge or a public prosecutor for at least twelve years.

. The Court found these provisions to be
unconstitutional for the following reasons: Under
Article 131 of the Constitution, the public prosecution
service was conceived as a national legal service
forming a public authority; public prosecutors have

the same constitutional status as judges, as expressly
provided for in Article 133.1 of the Constitution; like
judges, public prosecutors are appointed to their
posts on a recommendation from the High Judicial
Council, which acts as the decision-making authority
in disciplinary proceedings involving both judges and
public prosecutors; the constitutional status of public
prosecutors is identical to that of judges as far as
incompatibilities are concerned; Act no. 303/2004 on
the status of judges and public prosecutors applies
identical or similar standards as regards the
incompatibilities and prohibitions that apply to the
functions of public prosecutor and judge, access to
the legal service and to professional training, the
appointment of judges and public prosecutors, access
for public prosecutors to the office of judge and vice-
versa, and the rights, duties and legal liability of
judges and prosecutors.

In addition to the existing constitutional and statutory
provisions, Section 52.1 of Act no. 303/2004
stipulates that in order to be promoted to the office of
judge at the High Court of Cassation and Justice,
candidates are required to have served as an appeal
court judge for the last two years. The effect of this
requirement in the instant case was to allow only
judges but not prosecutors to be promoted, on the
sole ground that, on the date of the application, the
applicant had not been serving as an appeal court
judge for the last two years.

Pursuant to the constitutional principle of equal rights
before the law, the Court found that judges and
prosecutors were in the same legal situation, with the
result that the requirement to have served as a judge
for the last two years, and hence to be serving as a
judge on the date of the application for promotion,
constituted discrimination contrary to the Constitution.

Languages:

Romanian.

5%
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Slovakia
Constitutional Court

Statistical data
1 September 2006 — 31 December 2006

Number of decisions taken:

e Decisions on the merits by the plenum of the
Court: 4

e Decisions on the merits by the Court panels: 159

Number of other decisions by the plenum: 6

e Number of other decisions by the panels: 231

Slovenia
Constitutional Court

Statistical data
1 September 2006 - 31 December 2006

The Constitutional Court held 24 sessions (13 plenary
and 11 in chambers: 4 civil chamber, 4 penal
chamber, 3 administrative chamber) during this
period. There were 535 unresolved cases in the field
of the protection of constitutionality and legality
(denoted U- in the Constitutional Court Register) and
2168 unresolved cases in the field of human rights
protection (denoted Up- in the Constitutional Court
Register) from the previous year at the start of the
period (1 September 2006). The Constitutional Court
accepted 114 new U- and 905 Up- new cases in the
period covered by this report.

In the same period, the Constitutional Court decided:

e 132 cases (U-) in the field of the protection of
constitutionality and legality, in which the Plenary
Court made:

- 59 decisions and

- 32 rulings;

e 187 cases (U-) cases joined to the above-
mentioned for joint treatment and adjudication.

Accordingly, total number of U- cases resolved was 319.

The Constitutional Court also resolved 462 (Up-) cases in
the field of the protection of human rights and fundamental
freedoms (24 decisions issued by the Plenary Court and
438 decisions issued by a Chamber of three judges).

Decisions are published in the Official Gazette of the
Republic of Slovenia, whereas the rulings of the
Constitutional Court are not generally published in an
official bulletin, but are delivered to the parties to the
proceedings.

However, the decisions and rulings are published and
submitted to users:

- in an official annual collection (Slovenian full text
versions, including dissenting and concurring
opinions, and English abstracts);
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- in the Slovenian Legal Practice Journal
(Slovenian abstracts, with the full-text version of
the dissenting and concurring opinions);

- since 1January 1987 via the on-line STAIRS
database (Slovenian and English full text
versions);

- since June 1999 on CD-ROM (complete Slovenian
full text versions from 1990 onwards, combined
with appropriate links to the text of the Slovenian
Constitution, Slovenian Constitutional Court Act,
Rules of Procedure of the Constitutional Court and
the European Convention for the Protection of
Human Rights and Fundamental Freedoms -
Slovenian translation);

- since September 1998 in the database and/or
Bulletin of the Association of Constitutional
Courts using the French language (A.C.C.P.U.F.);

- since August 1995 on the Internet, full text in
Slovenian as well as in English, at http://www.us-
rs.si;

- since 2000 in the JUS-INFO legal information
system on the Internet, full text in Slovenian,
available through http://www.ius-software.si; and

- in the CODICES database of the Venice
Commission.

Important decisions

Identification: SLO-2006-3-003

a) Slovenia / b) Constitutional Court / ¢) / d)
11.10.2006 / e) U-1-40/06 / f) / g) Uradni list RS
(Official Gazette), 112/06 / h) Pravna praksa,
Ljubljana, Slovenia (abstract); CODICES (Slovenian,
English).

Keywords of the systematic thesaurus:

3.9 General Principles — Rule of law.

3.16 General Principles — Proportionality.

3.18 General Principles — General interest.

5.1.4 Fundamental Rights — General questions —
Limits and restrictions.

5.3.39.3 Fundamental Rights — Civil and political
rights — Right to property — Other limitations.

5.5.1 Fundamental Rights — Collective rights — Right
to the environment.

Keywords of the alphabetical index:

Environment, protection / Hunting, right / Land,
ownership, limitation / Resource, natural, use,
sustainable.

Headnotes:

Under current Slovenian legislation, game is
considered to be part of the natural environment,
which has to be respected in such a way as to
safeguard the physical and mental well-being and the
quality of life of the general public. It has been
accorded the status of a natural resource in law; its
purpose is not that of a commercial asset for the
agricultural and forestry spheres. When it decreed
that game belongs to the state and is not the property
of any person in particular, Parliament acted in
conformity with the Constitution, and did not breach
the constitutional right to private property.

Land owners must not only allow hunting on their land,
but must also permit measures associated with it, such
as sustainable game management. In this regard, a
balance has to be struck between the rights and
obligations of owners of forests and the public right to
health and quality of life. Game management is not
possible without the use of land and forests. Numerous
professional tasks are involved, which can only be
carried out by those with expert knowledge of game.

In the view of the Constitutional Court, the obligation
of land owners to allow qualified people to use their
land in order to facilitate hunting and game
management is a necessary and appropriate
measure for achieving constitutionally protected aims.
The benefits resulting from the exercise of hunting
rights in the manner prescribed by legislation
outweighs the severity of the interference with the
property right of the owners of land and forests.

Summary:

According to the petitioner, Article 163.2 of the
Environmental Protection Act infringes the property
rights of owners of forests insofar as it determines that
game is owned by the state. In her opinion, game
which is based on a specific piece of land is connected
with that land. When it is Kkilled, it becomes the
property of the owner of the land on which it was killed.
There are two types of forestry management — one
relates to wood and the other to hunting. The petitioner
suggested that the regulation according to which free
living game is owned by the state interferes with the
right determined in Article 33 of the Constitution.
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The petitioner questioned the compliance of
Article 5.1.3 of the Forests Act with Article 33 of the
Constitution, on the basis that limitations on property
entittements result in a reduction in the value of a
property and its yield. According to the petitioner, a
statutory provision which bestows on the public at
large the right to hunt in a forest that they do not own
infringes the right to private property and is also at
odds with Article 33 of the Constitution.

The Court dealt first with the petitioner's suggestion
that the provision in question infringes the right to
private property. It was noted that, historically, game
has not been regarded as belonging to anybody in
particular, and that the hunting and management of
game form intrinsic elements of property rights over
forests. The Court placed emphasis on the importance
of a healthy living environment and biological diversity
for society as a whole, and also took into consideration
the economic and social function of game, as well as
its ecological function (the preservation of biological
diversity and the balance of nature). The nature
conservation aspect of game has traditionally been
more significant than its importance for the individual.
Its basic function is no longer to satisfy the economic
interests of agriculture and forestry, rather it forms part
of the environment and must be protected so as to
safeguard the physical and mental well-being and
quality of life of society as a whole. It is vital to
preserve biological diversity. Game has now acquired
the status of a natural resource. The Court also
examined the powers Parliament has under the
Constitution to balance property rights with natural
resources and their economic, social, and
environmental functions. In conclusion, it ruled that
Parliament, in stating in Article 163.2 of the
Environmental Protection Act that game is owned by
the state, rather than being “ownerless”, had acted in
accordance with Articles 5 and 70 of the Constitution.
The statutory provision in question was, therefore, in
conformity with the right to private property determined
in Article 33 of the Constitution.

The petitioner had also suggested that Article 5.1.3 of
the Forests Act, under which forest owners must
allow hunting in their forests, interfered with the right
to private property under Article 33. The Court,
however, took the view that the obligations and
limitations of forest owners are such that there is
already interference with the constitutional right to
private property. It arrived at this conclusion by
applying the test of proportionality.

Interference with the right to private property is
allowed in certain restricted circumstances, under
Article 15.3 of the Constitution. Human rights may be
limited where they are themselves limited by the
rights of others. According to established case law, a

human right or fundamental freedom may be limited if
the legislature has followed a constitutionally
admissible goal and if the limitation is in conformity
with the principles of a state governed by the rule of
law (Article 2 of the Constitution), i.e. with one of such
principles which prohibit excessive interference by the
state (the general principle of proportionality).

The Court noted that Articles5 and 70 of the
Constitution oblige Parliament to determine by law
the conditions under which natural resources may be
exploited, the conditions for the use of land, the
conditions and the manner of carrying out economic
and other activities with the intention to fulfil its
obligation to promote a healthy living environment. In
this instance, Parliament had to determine by law
conditions for the management of game so as to
safeguard a healthy living environment. Parliament
therefore had a constitutionally admissible goal when
it fettered the right to private property.

Although Parliament had a constitutionally admissible
goal, it was necessary to evaluate whether the
limitation was in conformity with the general principle
of proportionality. In order to assess whether or not
the interference is excessive, the Constitutional Court
applies the test of proportionality. Three aspects of
the interference will be examined:

1. whether it was necessary in order to reach the
pursued goal;

2. whether it was appropriate for reaching the goal in
the sense that it was actually possible to achieve it
by the interference; and

3. whether, when the consequences of the
interference are balanced against the affected
human right, this is in proportion to the value of
the goal or the benefits which will ensue due to
the interference (the principle of proportionality in
the narrow sense).

The interference must pass all three aspects of the
test in order to be constitutionally admissible
(Decision no. U-I1-18/02, dated 24 October 2003,
Official Gazette RS, no. 108/03 and OdIUS XIl, 86).

Having established that the first two elements of the
proportionality test were met, the Court reasoned that
the exercise of broader hunting rights entails
numerous professional tasks for which special
knowledge of game is needed. Game cannot be
managed effectively without input from qualified
people with appropriate knowledge about game and
the environment. The Constitutional Court ruled that
the obligations of owners of land to allow the use of
their land to enable qualified people to exercise
broader rights associated with hunting and the
limitations imposed on owners in the use of their land
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and forests for the exercise of such rights were a
necessary and appropriate measure for achieving
constitutionally protected goals.

Furthermore, in the review of proportionality in the
narrow sense the Constitutional Court balanced the
need to exercise hunting rights in the broader sense in
order to preserve natural resources against the impact
of the interference with the right to private property.
Under Article 72.2 of the Constitution, the state is
obliged to promote a healthy living environment. It must
encourage social development in such a way as to
enhance, for society as a whole, physical and mental
well being, quality of life, and to preserve biological
diversity. One of the goals of environmental protection
is to ensure the sustainable use of natural resources.
According to the principle of sustainable development
determined in Article 4 of the Environmental Protection
Act, the state is obliged to encourage economic and
social development within society which will not only
satisfy the needs of the present generation, but also the
needs of generations to come. The exercise of hunting
rights in the broader sense serves to ensure a healthy
living environment by protecting game, which is a
natural resource. The protection of game has to be
given priority as against the private property rights of
land owners.

In the review of proportionality in the narrow sense,
the Constitutional Court established that the benefits
brought by the exercise of hunting rights in the
manner determined by the Game and Hunting Act, by
which the protection of natural resources is assured,
outweighed the interference with the right of the
owners of land and forests.

Supplementary information:
Legislation referred to:

- Articles 2, 33, 67, 70, 72, 73 of the Constitution;
- Atrticle 21 of the Constitutional Court Act.

Languages:

Slovenian, English (translation by the Court).

South Africa

Constitutional Court

Important decisions

Identification: RSA-2006-3-011

a) South Africa / b) Constitutional Court / ¢) / d)
21.09.2006 / e) CCT 58/06 / f) South African
Broadcasting Corporation Limited v. National Director
of Public Prosecutions and Others / g)
http://www.constitutionalcourt.org.za/Archimages/J-
CCT58-06 / h) CODICES (English).

Keywords of the systematic thesaurus:

2.221.1 Sources - Hierarchy — Hierarchy as
between national sources — Hierarchy emerging from
the Constitution — Hierarchy attributed to rights and
freedoms.

3.16 General Principles — Proportionality.

3.17 General Principles — Weighing of interests.
4.7.2 Institutions — Judicial bodies — Procedure.
5.1.1 Fundamental Rights — General questions —
Entitlement to rights.

5.1.4 Fundamental Rights — General questions —
Limits and restrictions.

5.3.13.1.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Scope — Criminal proceedings.

5.3.21 Fundamental Rights — Civil and political
rights — Freedom of expression.

5.3.23 Fundamental Rights — Civil and political
rights — Rights in respect of the audiovisual media
and other means of mass communication.

5.3.24 Fundamental Rights — Civil and political
rights — Right to information.

Keywords of the alphabetical index:

Freedom of expression, holder of rights /
Fundamental right, conflict / Fundamental right,
restriction, justification / Fundamental right, hierarchy
/ Information, access / Media, broadcasting / Media,
information, dissemination, standard of care / Media,
press, role in a democratic society / Media, television
broadcaster, state-owned, duty / Media, television,
freedom of broadcasting / Open court, principle /
Proceedings, publicity.
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Headnotes:

The media plays a crucial role in protecting freedom
of expression. They are not only beneficiaries of the
right to freedom of expression but also bearers of
constitutional obligations. The public is the main
beneficiary of the freedom of expression as it is the
receiver of the information.

When exercising its powers in terms of Section 173 of
the Constitution a court must ensure that if any rights
in the Bill of Rights are impinged the impairment must
be proportional to the purpose that the court seeks to
achieve. Appellate courts will be to hesitant to
interfere with another court’s regulation of its own
process.

Although the Constitution does not postulate a
hierarchy of rights there are circumstances in which
one right will take precedence over another. In light of
a court’s obligation to ensure that proceedings before
it are fair, the right to a fair trial will ordinarily be given
greater consideration when exercising its Section 173
discretion.

There is no absolute right to broadcast court
proceedings. Each case will have to be evaluated on
its own merits and the right to freedom of expression
weighed against the need to ensure the proceedings
are fair.

Summary:

I. The South African Broadcasting Corporation
Limited (SABC) appealed against the decision of the
Supreme Court of Appeal (SCA) which denied them
the right to broadcast television footage, including
visuals and sound, of an appeal against the criminal
conviction of Mr Shaik (the Shaik appeal) on several
charges relating to corruption.

The SCA held that the SABC’s rights collided
squarely with the respondents’ right to a fair trial. It
was not prepared to allow the broadcast unless it was
convinced that the broadcast would not interfere with
the respondents’ fair trial rights. It concluded that it
was not convinced that a live broadcast would not
interfere with the trial because the trial was a long
and complex one and the added pressure of live
recording with sound would inhibit counsel’s ability to
engage with the judges. The SCA’s concern in
respect of the upcoming trial of Mr Shaik’s alleged co-
conspirator, Mr Zuma, was that witnesses who had
testified in Mr Shaik’s trial were also scheduled to
testify in the Zuma trial and that live broadcast may
deter the witnesses from testifying in the Zuma ftrial.
The SCA therefore held that live broadcastings of the

Shaik appeal would also negatively impact on
Mr Zuma'’s right to a fair trial.

II. The majority of the Constitutional Court held that
the case raised important constitutional issues
concerning the ambit of freedom of the press and the
right to receive and impart information under
Section 16 of the Constitution and the potential
implications of broadcasting on fair trial rights, under
Section 35 of the Constitution. It also concerned the
power of the Supreme Court of Appeal to regulate its
own processes in terms of Section 173 of the
Constitution.

The majority emphasised the importance of the right
to freedom of expression in a democratic society. It
also noted that more important than the SABC’s right
to broadcast, was the South African public’s right to
receive information. The Court did not decide if the
right to freedom of expression was limited in this
case, but assumed in favour of the SABC that it was.
The Court also held that in general courts should
welcome public exposure which often acts to
enhance the fairness of trials through public scrutiny.
However, this case concerned whether the
Constitutional Court should interfere with the specific
decision taken by the SCA in this case.

The Court then considered the extent to which the
Constitutional Court could interfere with the Supreme
Court of Appeal’s regulation of its own process. The
Court stated that the power that courts have to
regulate their own processes in terms of Section 173
of the Constitution is a key tool that is necessary for
courts to ensure their independence and impartiality.
The Court held that the approach to the review of
Section 173 powers might vary but that in the
circumstances of this case the Court should only
interfere if the discretion was not exercised judicially,
was based on a wrong principle of law or a
misdirection on the material facts.

The Court held that when exercising its powers in
terms of Section 173 of the Constitution a court must
ensure that if any rights in the Bill of Rights are
infringed the impairment must be proportional to the
purpose that the court seeks to achieve. The Court
declined to decide whether this amounts to a
Section 36 of the Constitution limitations analysis.

The Court then considered the test applied by the
SCA. The Court was satisfied that, while it may not
have adopted an identical test, the test adopted was
not a ‘demonstrable blunder’ on the part of the SCA.
It had to be kept in mind that the applicants were
requesting a live broadcast that had never been done
in the history of the SCA.
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The majority concluded that though the Constitution
does not postulate a hierarchy of rights there are
circumstances in which one right will take precedence
over another. In light of a court’s obligation to ensure
that proceedings before it are fair, the right to a fair
trial will ordinarily be given greater consideration
when exercising the Section 173 of the Constitution
discretion.

The Court held that the SCA was correct to find that
broadcast might inhibit judges and counsel in the
Schaik trial and that it could interfere with the fairness
of Zuma’s trial as even though witnesses could be
subpoenaed, they would be reluctant witnesses. Even
though the Court held that it might have come to a
different conclusion, it upheld the SCA’s decision.

lll. Moseneke DCJ, in a dissenting judgment, held
that there was no real likelihood that Mr Shaik’s rights
to a fair trial would be infringed by the live broadcast
of the proceedings. He held that experienced judges
and counsel would in all probability not be inhibited by
the live broadcast of the proceedings and also that it
was unlikely that witnesses would be intimidated. He
would have upheld the appeal.

Mokgoro J wrote a separate judgment concurring with
the judgment of Moseneke DCJ and emphasised that
the SABC was merely seeking to extend what is
already permitted, by allowing citizens, who have the
right to be present in the courtroom, to have a virtual
presence in the courtroom.

Sachs J wrote a separate judgment in which he
concurred with the majority and found that, as a
general rule, appellate courts do not have a general
discretion to exclude live coverage and are duty
bound to facilitate the widest possible public access
to the proceedings. He dismissed the appeal on the
basis that the SABC did not raise the matter
timeously allowing proper negotiation as to how the
proceedings ought to be broadcast.

Cross-references:

- Canadian Broadcasting Corp. v. New Brunswick
(Attorney General) [1996] 3 Supreme Court
Reports 480;

- Courtroom Television Network v. State of New
York 5 NY 3d 222; 833 NE 2d 1197;

- Laugh It Off Promotions CC v. SAB International
(Finance) BV t/a SabMark International (Freedom
of Expression Institute as Amicus Curiae) 2006
(1) SA 144 (CC); 2005 (8) BCLR 743 (CC);

- McCartan Turkington Breen (A Firm) v. Times
Newspapers Ltd [2000] 4 All England Reports
913 (HL);

- Phillips and Others v. National Director of Public
Prosecutions 2006 (1) SA 505 (CC); 2006 (1)
SACR 78 (CC);

- Sv. Basson 2005 (12) BCLR 1192 (CC);

- S v. Pennington and Another 1997 (4) SA 1076
(CC); 1997 (10) BCLR 1413 (CC);

- SA Broadcasting Corporation Ltd v. Thatcher and
Others [2005] 4 All South African Law Reports
353 (C);

- Trevor B Giddey NO v. JC Barnard and Partners
CCT65/05, 01.09.2006, as yet unreported.

Languages:

English.

5%

Identification: RSA-2006-3-012

a) South Africa / b) Constitutional Court / ¢) / d)
28.09.2006 / e) CCT 71/05 [/ f) Steenkamp
v. Provincial Tender Board of the Eastern Cape / g)
http://www.constitutionalcourt.org.za/uhtbin/hyperion-
image/J-CCT71-05 / h) CODICES (English).

Keywords of the systematic thesaurus:

4.6.10.1.2 Institutions — Executive bodies — Liability
— Legal liability — Civil liability.

5.3.25 Fundamental Rights — Civil and political
rights — Right to administrative transparency.

Keywords of the alphabetical index:

Accountability, principle / Action, damages / Care,
duty to exercise / Damage, compensation, limitation /
Good administration, principle, fundamental right /
Liability, civil / Liability, state / Negligence.

Headnotes:

A state tender board should not be held liable in delict
for loss suffered by a successful tenderer as a result
of reliance on a tender, and steps to fulfil obligations
in terms of that tender, when the tender is
subsequently set aside on review by a court due to
the tender board’s negligence in performing its
administrative duties.
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Whether or not a legal duty to prevent loss should be
recognised calls for a value judgment embracing all
the relevant facts and involving what is reasonable
and consistent with the common convictions of
society.

Summary:

I. On 22 March 1996 the national state Tender Board
awarded Balraz Technologies (Pty) Ltd (Balraz) a
contract to supply equipment and services to the
Eastern Cape. A year later a dissatisfied tenderer
approached the High Court for an order to review and
set aside the tender awarded to Balraz on the basis
that the decision-making process of the Tender Board
had been irregular. The High Court held that the
decision of the Tender Board had been irregular and
administratively unfair and set aside the tender
awards. The Tender Board invited fresh tenders could
not embrace as it had been placed under final
liquidation.

Balraz approached the Bisho High Court with a
contractual claim for damages on the basis that the
contract it had concluded had been wrongfully
breached. In the alternative, Balraz sought delictual
damages from the Tender Board on the basis that
Balraz had incurred out-of-pocket losses as a result
of relying on its success in obtaining the tender
award. Balraz argued that the expenses were
incurred after Balraz had been awarded the tender in
order to place itself in a position to fulfil its obligations
and that the expenses were wasted when the tender
was set aside as a result of the negligent failure of the
Tender Board to properly perform its statutory
functions. It was argued that the Tender Board acted
wrongfully and breached a duty owed to Balraz.

The High Court dismissed both the contractual and
the delictual claim on the basis that when Balraz
submitted its tender it was not properly registered as
a company and had no capacity to act. Balraz
appealed the delictual claim to the Supreme Court of
Appeal.

The Supreme Court of Appeal dismissed the appeal
on two bases. First, it held that policy considerations
precluded a disappointed tenderer like Balraz from
recovering delictual damages that were purely
economic in nature. Neither statute nor common law
imposed a legal duty on the Tender Board to
compensate for damages where it had bona fide but
negligently failed to comply with the requirements of
administrative justice. Second, the Court held that it
was unnecessary to address the validity of the tender
— but for the sake of completeness stated that the
tender was a nullity because Balraz had not been
properly incorporated. The Supreme Court of Appeal,

like the High Court, did not decide whether the
Tender Board had acted negligently.

Balraz then appealed to the Constitutional Court.
Balraz argued that the Tender Board had a legal duty
to ensure that the tender process was
administratively just and that its failure to do so was
not consonant with the values and rights contained in
the Constitution including transparency, accountability
and the right to just administrative action. Balraz also
contended that it would be in the public interest for
the Court to develop the common law to include
delictual liability of tender boards that cause loss to
successful tenderers due to their failure to ensure
administrative justice. The Tender Board opposed the
application for leave to appeal and argued that it
owed no legal duty of care toward Balraz. In addition,
Balraz contended that the tender was valid at its
inception and that the right moment to assess the
validity of a tender is not when it is submitted but
when it is decided upon.

II. Moseneke DCJ, writing for the majority of the
Court, granted the application for leave to appeal but
dismissed the appeal itself. He noted that ordinarily a
breach of administrative justice attracts public not
private law remedies. In South Africa’s constitutional
dispensation, every failure of administrative justice
amounts to a breach of a constitutional duty, but this
breach of duty is not equivalent to unlawfulness in a
delictual liability sense. An administrative act that
constitutes a breach of a statutory duty is not for that
reason alone wrongful. Moseneke DCJ noted that
nothing in the constitutional and legislative scheme
explicitly or by implication contemplates that an
improper but honest exercise by a tender board of its
discretion attracts a delictual right of action in favour
of a disappointed tenderer.

Moseneke DCJ also noted that when a tender is
nullified by a court on review, both the successful and
disappointed tenderers have a renewed opportunity to
tender. In addition, a prudent successful tenderer may,
after winning the tender, negotiate the right to
restitution of out-of-pocket expenses should the tender
award be set aside. Moreover, if as a matter of public
policy courts have been slow to recompense the
financial loss of disappointed tenderers, this should not
change simply because of the name the financial loss
bears. The Court accordingly held that the Tender
Board had acted lawfully. It did not consider whether
the tender had in fact been valid at the time.

Sachs J wrote a separate judgment but concurred in
Moseneke DCJ’s judgment on the basis that
compensation could be claimed under the interim
Constitution and there was therefore no need to
hybridise constitutional and delictual remedies.
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Langa CJ and O’Regan J filed a dissenting judgment
that was concurred in by Mokgoro J in which they
found that in the circumstances the successful
tenderer should be able to claim damages from the
Tender Board. They emphasised that, unlike an
unsuccessful tenderer, a successful tenderer has no
alternative remedies and is required to fulfil its
contractual obligations. Compensating a tenderer for
the money it has spent in fulfilment of those
obligations was held to be normatively appropriate in
the light of the provisions of the Constitution,
specifically the right to just administrative action and
the value of accountability.

Supplementary information:

- Section 33 of the Constitution;

- Section 39.2 of the Constitution;

- Section 195 of the Constitution;

- The Promotion of Administrative Justice Act 3 of
2000.

Cross-references:

- Bato Star Fishing (Pty) Ltd v. Minister of
Environmental Affairs and Tourism 2004 (7)
BCLR 687 (CC); 2004 (4) SA 490 (CC);

- Minister of Health and Another v. New Clicks
South Africa (Pty) Ltd and Others (Treatment
Action Campaign and Another as Amicus Curiae)
2006 (1) BCLR 1 (CC), 2006 (2) SA 311 (CC);

- Knop v. Johannesburg City Council 1995 (2) SA
1(A);

- Olitzki Property Holdings v. State Tender Board
and Another 2001 (8) BCLR 779 (SCA); 2001 (3)
SA 1247 (SCA);

- Premier Western Cape v. Faircape Property
Developers (Pty) Ltd 2003 (6) SA 13 (SCA);

- Minister of Safety and Security v. Van
Duivenboden 2002 (6) SA 431 (SCA); [2002] 3
SA 741 (SCA);

- Telematrix (Pty) Ltd t/a Matrix Vehicle Tracking v.
Advertising Standards Authority SA 2006 (1) SA
461 (SCA).

Languages:

English.

Identification: RSA-2006-3-013

a) South Africa / b) Constitutional Court / ¢) / d)
29.09.2006 / e) CCT 56/05 / f) Simon Prophet v.
National Director of Public Prosecutions / g)
http://www.constitutionalcourt.org.za/uhtbin/hyperion-
image/J-CCT56-05 / h) CODICES (English).

Keywords of the systematic thesaurus:

3.16 General Principles — Proportionality.

3.22 General Principles - Prohibition of
arbitrariness.

5.3.39.3 Fundamental Rights — Civil and political
rights — Right to property — Other limitations.

Keywords of the alphabetical index:

Property, private, use in crime, forfeiture / Crime,
prevention, means, permissible / Crime, organised,
special measure / Drug, fight against / Forfeiture,
property, used for crime / Offence, place of
commission / House, forfeiture.

Headnotes:

Property may be subjected to a civil forfeiture order if
it is found to be an instrumentality of an offence. A
link between the property and the offence is required,
so that the property is substantively involved in the
commission of the offence. It is not necessary for
there to have been a criminal conviction for forfeiture
to occur.

Once it is established that property is an instrumentality
of an offence, it will be forfeited unless a court decides
that forfeiture would be disproportionate. This requires a
weighing up of the severity of the interference with
individual property rights against a number of other
factors, including the nature of the offence.

Summary:

I. The property in question was a residential house
owned by the applicant, Simon Prophet. In
December 2000, the police searched the property on
the strength of a warrant on the basis that the property
was suspected to be a venue for drug manufacturing
and dealing. Several rooms in the house were found to
have been used for what appeared to be the
manufacture of methamphetamine, a drug prohibited
under the Drugs and Drug Trafficking Act 140 of 1992.
Chemical substances and equipment use in the
manufacture of this drug were found. The applicant
and two others were arrested on charges of dealing in
and manufacturing prohibited substances. They were
subsequently acquitted on the basis that the search
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warrant had been defective and all the evidence
stemming therefrom had to be excluded.

The respondent applied to the Cape High Court for a
civil forfeiture order in terms of the Prevention of
Organised Crime Act 121 of 1998 (POCA), on the
basis that the property was the instrumentality of an
offence. The order was granted, and the applicant
appealed unsuccessfully to the Supreme Court of
Appeal. The applicant therefore applied to the
Constitutional Court for leave to appeal.

II. Writing for the full Court, Nkabinde J considered
the two issues of instrumentality and proportionality.
With regard to instrumentality, Nkabinde J held that
there should be a reasonably direct connection
between the property and the crime, and that the
property must in some way facilitate or make possible
the commission of the offence.

On the facts before the Court, Nkabinde J held that
the property had been appointed, arranged,
organised, furnished, adapted and equipped for the
purposes of manufacturing drugs. The property was
therefore not incidental to the offence, but that it was
closely concerned in its commission. The property
was therefore an instrumentality of the offence.

Turning to the question of proportionality, Nkabinde J
held that the enquiry relates to the question whether
deprivation of the property would amount to an
‘arbitrary deprivation’ under Section 25.1 of the
Constitution. It was held that in order to determine
this it is necessary to weigh the severity of the
interference with individual property rights against the
extent to which the property was used in the
commission of the offence. This test protects against
the unrestrained application of the forfeiture
provisions, which has the potential to infringe
constitutional rights, especially the right not to be
arbitrarily deprived of property.

The relevant factors in assessing proportionality
include, but are not limited to, whether the property is
integral to the commission of the crime; the nature of
the crime; whether forfeiture of the property would
prevent the further commission of the offence;
whether the applicant would be able to rely on the so-
called “innocent owner” defence; the nature and use
of the property; and the effect of forfeiture on the
applicant.

In this case, virtually the whole house had been
adapted for the manufacture of drugs, and the
property was therefore held to be integral to the
commission of the offence. Forfeiture would therefore
prevent the further manufacture of drugs and, in the
circumstances, would not leave the applicant

destitute. Nkabinde J also considered the grave
social problems arising out of manufacturing and use
of drugs. She held that, on the facts, forfeiture of the
property was not disproportionate.

Cross-references:

- First National Bank of SA Ltd t/a Wesbank v.
Commissioner, South African Revenue Service
and Another; First National Bank t/a Wesbank v.
Minister of Finance 2002 (4) SA 768 (CC); 2002
(7) BCLR 702 (CC); Bulletin 2002/2 [RSA-2002-
2-006];

- National Director of Public Prosecutions v. (1) R
O Cook Properties (Pty) Ltd;, (2) 37 Gillespie
Street Durban (Pty) Ltd and another, (3)
Seevnarayan 2004 (8) BCLR 844 (SCA);

- National director of Public Prosecutions v.
Prophet 2003 (6) SA 154 (C); 2003 (8) BCLR 906

(C);
- Prophet v. National Director of Public
Prosecutions 2006 (1) SA 38 (SCA).
Languages:
English.

Identification: RSA-2006-3-014

a) South Africa / b) Constitutional Court / ¢) / d)
23.11.2006 / e) CCT 28/06 / f) Mark Gory v. Daniel
Gerhardus Kolver NO and Others (Erilda Starke and
Others Intervening) / g) http://www.constitutional
court.org.za/uhtbin/hyperion-image/J-CCT28-06 / h)
CODICES (English).

Keywords of the systematic thesaurus:

1.6.5.2 Constitutional Justice — Effects — Temporal
effect — Retrospective effect (ex tunc).

3.17 General Principles — Weighing of interests.
5.2.2.11 Fundamental Rights — Equality — Criteria of
distinction — Sexual orientation.

5.3.33.2 Fundamental Rights — Civil and political
rights — Right to family life — Succession.

5.3.38.2 Fundamental Rights — Civil and political
rights — Non-retrospective effect of law — Civil law.
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Keywords of the alphabetical index:

Constitutional Court, judgment, declaration of
unconstitutionality, effects / Couple, same-sex /
Deceased estate, administration / Deceased,
intestacy / Discrimination, list, prohibited grounds /
Homosexual, partnership / Homosexuality, couple,
reciprocal duties / Inheritance, right.

Headnotes:

Conferring rights of reciprocal intestate succession on
heterosexual spouses but not on permanent same-
sex life partners constitutes unfair discrimination on
the ground of sexual orientation. It is inconsistent with
the rights to equality and dignity in terms of
Sections 9 and 10 of the Constitution.

It is the task of the legislature to enact legislation that
deals with the whole gamut of different types of
marital and non-marital domestic partnerships in a
sufficiently detailed and comprehensive manner. The
primary responsibility of this Court in the present
matter was to cure the existing and historical
unconstitutionality of a statute.

The retrospective operation of an order of reading-in
will not, of itself, affect the validity of the appointment
of an executor. In circumstances where a surviving
same-sex life partner can persuade a court to remove
an executor under Section 54 of the Administration of
Estates Act 66 of 1965, it would be contrary to the
interests of justice to allow that executor to continue
in his or her office.

Where a litigant does establish that an infringement of
an entrenched right has occurred, he or she should
as far as possible be given effective relief so that the
right in question is properly vindicated.

Summary:

I. The case involved an application for confirmation of
an order made by the Pretoria High Court declaring
Section 1.1 of the Intestate Succession Act 81 of 1987
(the Act) to be unconstitutional in so far as it does not
provide for a permanent same-sex life partner to
inherit, when his or her partner dies intestate.

Henry Harrison Brooks (the deceased) and Mark
Gory (the applicant) were, at the time of Brooks’
death, partners in a permanent, same-sex life
partnership. When Brooks died intestate, his parents
nominated the first respondent (Daniel Kolver) to be
appointed by the Master as the executor of their son’s
estate, entiting them to Brooks assets as his

intestate heir. This resulted in a dispute with the
applicant as to who the lawful intestate heir was.

The High Court found that the deceased and the
applicant had indeed been involved in a permanent
same-sex life partnership and had assumed reciprocal
duties of support. It found the exclusion of same-sex
life partners from the provisions of Section 1.1 of the
Act to be unconstitutional and ordered the reading of
the words “or partner in a permanent same-sex life
partnership in which the partners have undertaken
reciprocal duties of support” after the word “spouse”,
wherever it appears in the section. The High Court’s
order came before the Constitutional Court to
determine whether it should be confirmed.

An application to intervene in the matter was initiated
by Elrida Starke and her three sisters whose late
brother was allegedly a partner in another same-sex
life partnership. There was a dispute between the four
sisters and their late brother’s alleged same-sex life
partner as to the lawful heir of the intestate estate.
They argued that, should the High Court order be
confirmed, they be deprived of their vested rights as
intestate heirs. They contended that “reading-in” was
not the appropriate remedy, and any order made by
this Court should apply only to the estates of people
who die after the order is made. Their late brother’s
alleged same-sex life partner, Bobby Lee Bell, also
applied to intervene should the sisters’ application be
granted. He submitted that the High Court order
should be confirmed as is.

II. Writing for a unanimous court, Van Heerden AJ
granted the applications to intervene by the Starke
sisters and Bobby Lee Bell, on the basis that the
intervening parties had a direct and substantial
interest in the confirmation application, and it was in
the interests of justice to allow the intervention.

Van Heerden AJ found Section 1.1 of the Act to be
unconstitutional and invalid as it conferred rights of
intestate succession on heterosexual spouses but not
on permanent same-sex life partners. She held this
constituted unfair discrimination on the listed ground
of sexual orientation, and to be inconsistent with
Gory’s rights to equality and dignity in terms of
Sections 9 and 10 of the Constitution.

In regard to an appropriate remedy, this Court held it
had a primary responsibility in the present matter to
cure the unconstitutionality of Section 1.1 of the Act,
and the fulfilment of this responsibility clearly required
the reading-in after the word “spouse” wherever it
appears in Section 1.1, the words “or partner in a
permanent same-sex life partnership in which the
partners have undertaken reciprocal duties of
support” as ordered by the High Court.
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The Court held that the retrospectivity of the reading-
in order would not affect the validity of the
appointment of an executor. Any residual concerns
about potential dislocation that may be caused by the
retrospective effect of the order can be
accommodated by making provision for variation of
the order on application by any interested party who
can show that serious administrative or practical
difficulties necessitate any variation. It was held to be
necessary to balance the potentially disruptive effects
of an order of retrospective invalidity of Section 1.1 of
the Act and the effect of such an order on the vested
rights of third parties, on the one hand, with the need
to give effective relief to Gory and similarly situated
persons, on the other.

The Court also dealt with the ancillary orders made
by the High Court on the basis that they were issues
connected with a decision on a constitutional matter.

Supplementary information:

The master is the Master of the High Court who is by
virtue of his office in charge of all deceased estates
where an executor has not been specifically
appointed in a will or testamentary document. Where
a lay person is appointed as a executor, the Master
usually oversees the administration of the deceased
estate together with the lay executor.

Cross-references:

- Gory v. Kolver NO and Others 2006 (7) BCLR
775 (T);

- Minister of Home Affairs and Another v. Fourie
and Another (Doctors for Life International and
Others, Amici Curiae);

- Lesbian and Gay Equality Project and Others v.
Minister of Home Affairs and Others 2006 (1) SA
524 (CC); 2006 (3) BCLR 355 (CC);

- National Coalition for Gay and Lesbian Equality
and Others v. Minister of Home Affairs and
Others 2000 (2) SA 1 (CC); 2000 (1) BCLR 39
(CC);

- Satchwell v. President of the Republic of South
Africa and Another 2002 (6) SA 1 (CC); 2002 (9)
BCLR 986 (CC); Bulletin 2002/2 [RSA-2002-2-
014];

- Du Toit and Another v. Minister of Welfare and
Population Development and Others (Lesbian
and Gay Equality Project as Amicus Curiae) 2003
(2) SA 198 (CC); 2002 (10) BCLR 1006 (CC);
Bulletin 2002/3 [RSA-2002-3-017];

- Bhe and Others v. Magistrate, Khayelitsha, and
Others (Commission for Gender Equality as
Amicus Curiae), Bulletin 2004/3 [RSA-2004-3-
011].

Languages:

English.

Identification: RSA-2006-3-015

a) South Africa / b) Constitutional Court / ¢) / d)
30.11.2006 / e) CCT 45/04 / f) Sibiya and Others v.
Director of Public Prosecutions (Witwatersrand Local
Division) and others / g) http://www.constitutional
court.org.za/uhtbin/hyperion-image/J-CCT45-04 / h)
CODICES (English).

Keywords of the systematic thesaurus:

1.6.6 Constitutional Justice — Effects — Execution.
4.6.6 Institutions — Executive bodies — Relations
with judicial bodies.

5.3.1 Fundamental Rights — Civil and political rights
— Right to dignity.

5.3.2 Fundamental Rights — Civil and political rights
— Right to life.

5.3.3 Fundamental Rights — Civil and political rights
— Prohibition of torture and inhuman and degrading
treatment.

Keywords of the alphabetical index:

Court, supervisory powers / Death penalty, abolition /
Mandamus, remedy / Sentence, alternative form /
Sentence, commuting / Sentence, revision.

Headnotes:

The abolition of the death penalty could only be
practically realised when all those on death row had
had their sentences properly replaced.

Supervisory orders require detailed information to be
placed before the Court which must be carefully
analysed as well as flexibility in conducting the
process. Supervisory orders can only succeed with
full co-operation from the parties to the case.
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Summary:

The Constitutional Court declared the death penalty
unconstitutional in 1995 in S v. Makwanyane. In that
case the Constitutional Court also ordered that all
death sentences already imposed but not yet carried
out had to be replaced with alternative punishments.
Two years after the decision in S v. Makwanyane,
Bulletin 2005/3 [RSA-2005-3-002] Parliament passed
the Criminal Law Amendment Act 105 of 1997 which
prescribed the procedure for the replacement of
death sentences with appropriate alternative
sentences. Eight years later Mr Willy Sibiya, an
inmate whose sentence had not yet been altered,
challenged part of the Act in the High Court on the
basis that it infringed his right to a fair trial. The High
Court agreed with him and declared that part of the
Act unconstitutional. The Constitutional Court
however refused to confirm the order of invalidity and
found that the procedure prescribed in the Act was
consistent with the Constitution.

While considering the order of invalidity by the High
Court the Constitutional Court discovered that there
were still 62 people on death row whose sentences
had still not been substituted by lawful sentences.
The Court then concluded that it was appropriate to
grant a mandamus compelling the government to
replace the sentences and a supervisory order
requiring the government to report on its progress so
that the Court could monitor the process of
substitution.

The Minister of Justice and Constitutional
Development and the President of the Republic filed
the first report on 15 September 2005. That report
indicated that there were still 40 people whose
sentences were not yet replaced by alternative
punishments, that 24 cases had already been
considered by a court but waited finalisation by the
Office of the President and that the remaining
16 cases had not yet been considered by a court.
After considering the first report this Court ordered
that another report be filed by 7 November 2005
setting out the progress made in relation to the
outstanding sentences.

A second report was filed covering the period up to
and including 31 October 2005 which found that only
28 sentences had still to be converted. The Court
ordered that the supervision should continue. A third
report was filed on 15 February 2006. According to
the report there were only nine people whose
sentences had not yet been substituted. A judicial
recommendation had been made in respect of eight
people while the ninth person had not yet been
considered by a court. In those circumstances, the
Court decided that supervision had to continue.

The final report was filed on 15 May 2006 and it
showed that sentences of all the people who had
been subjected to capital punishment had been
substituted except for one person, Mr Zacharia
Machaisa. The Court ordered the government to
replace Mr Machaisa’s sentence and report back to
it.

On 28 July 2006 the Minister and the President
reported that the sentence of Mr Machaisa had been
substituted. The Constitutional Court in a unanimous
judgment of Yacoob J found that the order made in
S v. Makwanyane had at last been fulfilled and that
the unconstitutionality of the death penalty can now
be said to have been realised in practice. It also
noted that successful supervision requires that
detailed information be placed at the disposal of a
court and that supervision entails a careful analysis
and evaluation of the details provided. It also
commented that supervision could not succeed
without the full co-operation of others in the process
and that courts should exercise flexibility in the
supervisory process.

Cross-references:

- S v. Makwanyane and Another 1995 (3) SA 391
(CC); 1995 (6) BCLR 665 (CC), Bulletin 1995/3
[RSA-1995-3-002];

- Sibiya and Others v. Director of Public
Prosecutions and Others [2005] All South African
Law Reports 105 (W), Bulletin 2005/1 [RSA-
2005-1-004];

- Sibiya v. Director of Public Prosecutions,
Johannesburg 2005 (5) SA 315 (CC); 2005 (8)
BCLR 812 (CC);

- Sibiya and Others v. Director of Public
Prosecutions, Johannesburg High Court and
Others 2006 (2) BCLR 293 (CC), Bulletin 2005/3
[2005-3-010].

Languages:

English.
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Identification: RSA-2006-3-016

a) South Africa / b) Constitutional Court / ¢) / d)
30.11.2006 / e) CCT 23/06 / f) Minister of Safety and
Security v. Luiters / g) http://www.constitutional
court.org.za/uhtbin/hyperion-image/J-CCT23-06 / h)
CODICES (English).

Keywords of the systematic thesaurus:

2.1.1.1.1 Sources — Categories — Written rules —
National rules — Constitution.

4.6.10.1.2 Institutions — Executive bodies — Liability
— Legal liability — Civil liability.

4.11.2 Institutions — Armed forces, police forces and
secret services — Police forces.

5.3.12 Fundamental Rights — Civil and political
rights — Security of the person.

Keywords of the alphabetical index:

Accountability, principle / Common law, constitutional
application / Common law, development /
Constitution, application to common law /
Constitution, application to pre-constitutional period /
Constitution, entry into force / Constitution, effect,
retrospective / Constitution, provision, transitional /
Liability, civil / Liability, state, principle / Police,
defective exercise of duty / Police, firearm, use /
Police, officer, deviation from duty / Police, officer,
liability / Employer, vicarious liability.

Headnotes:

In order to avoid unnecessary costs and delays, it is in
the interests of justice to apply the 1996 Constitution to
matters where the Constitutional Court is required to
develop the common law, even if the facts arose
during the operation of the 1993 Constitution.

The alteration or extension of a common law test in
light of the Bill of Rights constitutes a constitutional
matter within the jurisdiction of the Constitutional
Court, but the simple re-examination of factual issues
does not.

The test to determine vicarious liability of an off-duty
policeman who places himself on duty is the same as
that for policemen ordinarily on-duty.

Summary:

I. The case concerns the liability of the State for the
actions of off-duty policemen who put themselves on
duty and then cause harm. In October 1995 the
respondent, Mr Allister Luiters, was shot by

Constable Lionel Siljeur, an off-duty policeman, as a
result of which Mr Luiters is now a tetraplegic.
Constable Siljeur opened fire on a group of people,
allegedly because he thought they were responsible
for attempting to rob him. He was later convicted in
the Parow Regional Court on eight counts of
attempted murder and was sentenced to an effective
11 years’ imprisonment.

Mr Luiters sued the applicant, the Minister of Safety
and Security, in the Cape High Court for damages
arising from his injuries. The basis of the claim was
that the Minister was vicariously liable for the unlawful
conduct of Constable Siljeur. The High Court held
that Constable Siljeur had subjectively intended to act
as a policeman in apprehending suspected robbers
and that the Minister was therefore vicariously liable.
The Minister appealed to the Supreme Court of
Appeal. That Court relied on the test for vicarious
liability set by the Constitutional Court in K v. Minister
of Safety and Security. The test requires either that
the employee subjectively intended to act in the
course of her employment or that there is an objective
link between the employee’s conduct and the
interests of the employer. The Supreme Court of
Appeal confirmed the findings of the High Court and
dismissed the appeal.

In a further appeal to the Constitutional Court, the
Minister argued that he should only be vicariously
liable for the actions of off-duty police officers if they
subjectively intended to act as police officers and, in
addition, if their conduct was objectively sufficiently
closely related to the interests of the Minister. In the
alternative, the Minister argued that the Court should
extend the current test to off-duty police officers and
reconsider the Supreme Court of Appeal's factual
conclusions which gave rise to the finding that the
Minister was vicariously liable.

II. In a unanimous judgment delivered by Chief
Justice Langa, the Constitutional Court dismissed the
application for leave to appeal. As the incident
occurred while the 1993 Constitution was still in
operation, the Court had to determine which
Constitution was applicable. The question was
particularly important as under the 1993 Constitution
the Constitutional Court had much more limited
powers to develop the common law than under the
1996 Constitution. Item 17 of Schedule 6 of the
1996 Constitution provides that the 1993 Constitution
should apply unless it is in the interests of justice to
apply the 1996 Constitution. The Court held that
applying the 1993 Constitution would, potentially,
require the matter to be referred back to the Supreme
Court of Appeal causing further delays and additional
costs. In addition, the relevant provisions of the
two constitutions were found to be materially
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identical. The Court therefore held that it was in the
interests of justice to decide the matter under the
1996 Constitution.

Section 167.3 of the Constitution limits the
Constitutional Court’s jurisdiction to constitutional
matters. The Court held that it could not reconsider
the determination of the factual issues by the High
Court or the Supreme Court of Appeal as this did not
by itself raise a constitutional matter. However, the
submissions relating to the alteration or extension of
the test for vicarious liability did raise constitutional
issues as they required the Court to consider the
impact of human rights, particularly the right to
freedom and security of the person enshrined in
Section 12 of the Constitution and the right to dignity
in Section 10 of the Constitution, on the common
law.

The Court further held that it was, however, not in the
interests of justice to grant leave to appeal as there
were no prospects of success. The Minister did not
provide any reasons why off-duty police officers who
have placed themselves on duty should be subject to
a different level of scrutiny than police officers
ordinarily on-duty. The different level of control
exercised over the two categories was already a
relevant consideration and should not be elevated to
a decisive factor. In addition, adopting the Minister’s
proposal would undermine the constitutional principle
of accountability as it would lessen the responsibility
on the Minister to properly train police officers and
screen potential applicants to avoid abuses of police
power. There was also no need to “extend” the test
as the Constitutional Court had already made it clear
in K v. Minister of Safety and Security that the test
applies to all police officers, whether on or off duty.

Cross-references:

- K v. Minister of Safety and Security 2005 (6) SA
419 (CC), 2005 (9) BCLR 835 (CC), Bulletin
2005/1 [RSA-2005-1-006];

- Minister of Police v. Rabie 1986 (1) SA 117 (A);

- S v. Boesak 2001 (1) SA 912 (CC); 2001 (1)
BCLR 36 (CC);

- Du Plessis and Others v. De Klerk and Another
1996 (3) SA 850 (CC); 1996 (5) BCLR 658 (CC),
Bulletin 1996/1 [RSA-1996-1-008];

- Fedsure Life Assurance Ltd and Others v.
Greater Johannesburg Transitional Metropolitan
Council and Others 1999 (1) SA374 (CC); 1998
(12) BCLR 1458 (CC), Bulletin 1999/1 [RSA-
1999-1-001].

Languages:

English.

Identification: RSA-2006-3-017

a) South Africa / b) Constitutional Court / ¢) / d)
12.12.2006 / e) CCT 39/06 / f) Union of Refugee
Women and Others v. The Private Security Industry
Regulatory  Authority and Others |/ g)
http://www.constitutional court.org.za/uhtbin/hyperion-
image/J-CCT39-06A / h) CODICES (English).

Keywords of the systematic thesaurus:

2.1.1.4.5 Sources — Categories — Written rules —
International instruments — Geneva Convention on
the Status of Refugees of 1951.

2.2.1.2 Sources — Hierarchy — Hierarchy as between
national and non-national sources — Treaties and
legislative acts.

5.1.1.3.1 Fundamental Rights — General questions —
Entitlement to rights — Foreigners — Refugees and
applicants for refugee status.

5.2.2.4 Fundamental Rights — Equality — Criteria of
distinction — Citizenship or nationality.

5.4.3 Fundamental Rights — Economic, social and
cultural rights — Right to work.

5.4.4 Fundamental Rights — Economic, social and
cultural rights — Freedom to choose one's profession.

Keywords of the alphabetical index:

Citizenship, profession / Refugee, right to work /
Security service, access.

Headnotes:

Denying recognised refugees the right to work as
security guards in the private security industry does
not amount to unfair discrimination.

Summary:

I. The Private Security Industry Regulation Act 56 of
2001 (the Security Act) requires security service
providers to register with the Private Security Industry
Regulatory Authority (the Authority). Section 23.1.a of
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the Security Act lists citizenship or permanent
residence as a requirement for registration. Despite
the provisions of Section 23.1.a, Section 23.6 confers
upon the Authority the discretion to register any
applicant as a security service provider, on good
cause shown and on grounds which are not in conflict
with the purpose of the Security Act and the objects
of the Authority. The applicants, all of whom were
refugees recognised by the South African
government, challenged Section 23.1.a on the basis
that it constitutes a violation of the right to equality,
and discriminates against them on the basis that they
are not citizens or permanent residents. Alternatively,
they challenged the validity of the decisions of the
Authority. All of the respondents opposed the
application.

The applicants in this case are the Union of Refugee
Women, a voluntary association, and twelve refugees
whose registrations as security service providers
were withdrawn or whose applications for registration
were refused by the Authority. Several of those
denied registration appealed unsuccessfully to the
Private Security Industry Appeals Committee. The
respondents are the authorities responsible for the
regulation of the private security industry, as well as
the Minister of Safety and Security.

II. Writing for the majority, Kondile AJ acknowledged
that refugees are a vulnerable group in our society
and stressed that foreign nationals, including
refugees, are not inherently less trustworthy than
South Africans, but the reality is that citizens and
permanent residents will be able to prove their
trustworthiness more easily in terms of the Security
Act.

Section 27.f of the Refugees Act grants refugees the
right to seek employment. Section 23.1.a of the
Security Act limits the refugees’ right to choose
employment only to the extent that they may not work
in the private security industry. They may also enter
this single excluded industry if they successfully
invoke the provisions of Section 23.6 of the Security
Act or if they acquire permanent resident status.
Kondile AJ held that while refugees are fully entitled
to work in South Africa, Section 22 of the Constitution
limits the right to choose a vocation to citizens only.
The right to equality was held not to be violated by
Section 23.1.a. In essence, the regulatory scheme
was found to be narrowly tailored to the purpose of
screening entrants to the private security industry
rather than constituting a blanket ban on the
registration of refugees as private security service
providers.

Kondile AJ did however express concern at the lack
of assistance provided to refugees by the Authority. In
particular, he expressed the view that the Authority
should, at the very least, provide refugee applicants
with information on the possibility of exemption in
terms of Section 23.6 of the Security Act, as well as
on how to apply for it. He concluded that an
application for exemption to the Authority is an
internal remedy still available to the applicants. It is
only fair now that the applicants are aware of what is
expected as regards an application for exemption,
and the Authority has the guidance of the judgment at
its disposal when considering exemption applications,
that they are given an opportunity to so apply.

Sachs J, in a separate concurring judgment, held that
the provision does not discriminate against refugees.
He also agreed that the matter should be sent back
for consideration by the relevant officials on the basis
of properly prepared papers and in the light of the
principles enunciated by this Court. He highlighted a
number of considerations that strongly favour the
notion that being an accredited refugee in itself goes
a long way to establishing good cause for exemption.
Both international law and the Refugees Act provide
special status to refugees in South Africa which has
to be taken into account when considering exemption.

Mokgoro J and O’Regan J wrote a joint dissenting
judgment with which LangaCJ and Van der
Westhuizen J concurred. They held that Section 23.1.a
of the Private Security Industry Regulation Act does
discriminate unfairly on the basis of refugee status.
They are not persuaded that the purpose identified by
the Minister — to ensure that security service
employees are trustworthy — is really served by the
section. In this regard, they note that even if a refugee
can establish that he or she has not committed a crime
for the previous ten years, Section 23.1.a still bars the
refugee from being registered as a security service
provider. They note the vulnerable status of refugees
as a group in South Africa and the need to ensure that
legislation does not promote xenophobia. They also
point to South Africa’s international law obligations in
terms of the 1951 UN Geneva Convention relating to
the status of refugees which requires signatory states
to accord recognised refugees the most favourable
treatment accorded to foreign nationals in the same
circumstances in respect of wage-earning employment.
Refugees were identified as being in a situation most
similar to permanent residents. The order they would
propose would provide that refugees who can meet the
other requirements of the Act should not be barred
from registration as security service providers. Those
refugees who cannot meet those requirements should
seek to establish that “good cause” exists for them to
be registered as contemplated by Section 23.6.
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Cross-references:

- Harksen v. Lane NO and Others 1998 (1) SA 300
(CC) para 54; 1997 (11) BCLR 1489 (CC),
Bulletin 1997/3 [RSA-1997-3-011];

- Prinsloo v. Van der Linde and Another 1997 (3)
SA 1012 (CC); 1997 (6) BCLR 759 (CC), Bulletin
1997/1 [RSA-1997-1-003];

- Probe Security CC v. The Security Officers’
Board and Another WLD, case no. 98/13943,
17.08.1998, unreported;

- Private Security Industry Regulatory Authority
and Others v. Association of Independent
Contractors and Another 2005 (5) SA 416 (SCA);

- Brink v. Kitshoff NO 1996 (4) SA 197 (CC); 1996
(6) BCLR 752 (CC), Bulletin 1996/1 [RSA-1996-
1-009];

- Minister of Home Affairs and Others v.
Watchenuka and Another 2004 (4) SA 326
(SCA); 2004 (2) BCLR 120 (SCA);

- Affordable Medicines Trust and Others v. Minister
of Health and Others 2006 (3) SA 247 (CC); 2005
(6) BCLR 529 (CC), Bulletin 2005/1 [RSA-2005-
1-002];

- Larbi-Odam and Others v. Member of the
Executive Council for Education (North-West
Province) and Another 1998 (1) SA 745 (CC);
1997 (12) BCLR 1655 (CC);

-  Khosa and Others v. Minister of Social
Development and Others; Mahlaule and Others
v. Minister of Social Development and Others
2004 (6) SA 505 (CC); 2004 (6) BCLR 569 (CC),
Bulletin 2004/1 [RSA-2004-1-002];

- Law Society of British Columbia et al. v. Andrews
et al. (1989) 56 Dominion Law Reports (4d).

Languages:

English.

Sweden
Supreme Administrative Court

Important decisions

Identification: SWE-2006-3-002

a) Sweden / b) Supreme Administrative Court / c)
Grand Chamber / d) 17.11.2006 / e) 3985-06 / f) / g)
Regeringsriéttens Arsbok / h) CODICES (Swedish).

Keywords of the systematic thesaurus:

1.3.5.10 Constitutional Justice — Jurisdiction — The
subject of review — Rules issued by the executive.
4.6.9 Institutions — Executive bodies — The civil
service.

5.3.13.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Access to courts.

Keywords of the alphabetical index:

Civil servant, recruitment / Civil right, employment in
civil service.

Headnotes:

A government decision on an employment matter has
a bearing on civil rights, because of the nature of the
employee’s duties and responsibilities, for the
purposes of Article 6.1 ECHR.

Summary:

I. A decision made by the Swedish Government is
final. In certain cases, when a decision has a bearing
on “civil rights” for the purpose of Article 6.1 ECHR, a
decision may be the subject of a special review with
the Supreme Administrative Court.

The applicant applied — unsuccessfully — for a
position as “team leader” at the Swedish Social
Insurance Agency. He appealed to the Government
(specifically to the Ministry of Health and Social
Affairs) and claimed that his references were better
than those of the person they had employed. The
government rejected his appeal. He then appealed to
the Supreme Administrative Court for a ruling.
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[I. The Supreme Administrative Court referred to a
leading case from the European Court of Human Rights
— the Pellegrin case of 8 December 1999 (Pellegrin v.
France, no.28541/95, Reports of Judgments and
Decisions 1999-VIII; Bulletin 1999/3 [ECH-1999-3-009])
concerning the applicability of Article 6.1 ECHR to
public servants. The European Court of Human Rights
decided in Pellegrin that the only disputes excluded
from the scope of Article 6.1 ECHR are those raised by
public servants whose duties typify the specific activities
of the public service in so far as the latter is acting as
the depositary of public authority responsible for
protecting the general interests of the State or other
public authorities. One obvious example of such
activities is provided by the armed forces and the police.

The Supreme Administrative Court began by
considering whether the position as team leader at the
Swedish Social Insurance Agency at issue here
entailed participation in activities designed to safeguard
national interests, on account of the nature of the duties
and the level of the responsibilities (see Pellegrin). The
team leader position was described as “involving
responsibility for staff and results”. Due to the
description of the position, the Supreme Administrative
Court ruled that the Government's decision had a
bearing on “civil rights” for the purpose of Article 6.1
ECHR and the decision was therefore subject to judicial
review. The Supreme Administrative Court found no
reason to overturn the government’s decision.

Languages:

Swedish.

Identification: SWE-2006-3-003

a) Sweden / b) Supreme Administrative Court / c)
Grand Chamber / d) 27.11.2006 / e) 7516-05 / f) / g)
Regeringsréttens Arsbok | h) CODICES (Swedish).

Keywords of the systematic thesaurus:

2.1.1.4.4 Sources — Categories — Written rules —
International instruments — European Convention on
Human Rights of 1950.

5.3.24 Fundamental Rights — Civil and political
rights — Right to information.

5.3.25 Fundamental Rights — Civil and political
rights — Right to administrative transparency.

5.3.32.1 Fundamental Rights — Civil and political rights
— Right to private life — Protection of personal data.

Keywords of the alphabetical index:
Document, access, restriction.
Headnotes:

According to Chapter 7, Article 11 of the Secrecy Act,
there is no restriction on the right of access to official
documents containing matters of a personal nature in
the recruitment process. Restriction of the right of
access to official documents in such matters cannot
be based on Article 8 ECHR.

Summary:

I. The National Audit Bureau turned down AA’s
request for access to documents on personality tests
and test results from the recent recruitment of a high-
ranking civil servant and an auditor, referring in its
decision to Article 8 ECHR. AA applied to the
Supreme Administrative Court, seeking access to the
documents in question.

There is no restriction on the right of access to official
documents emanating from the recruitment process
containing information of a personal nature (see
Chapter 7, Article 11 of the Secrecy Act). The
National Audit Bureau argued that such restrictions
may be possible, on the basis of Article 8 ECHR.

II. The Supreme Administrative Court established that
the Swedish principle of public access to official
documents has been incorporated into one of the
fundamental laws, the Freedom of the Press Act.
According to Chapter 2, Article 2 of this Act, specific
provision for any restriction on the right of access to
official documents must be made in specific
legislation on the subject, or, if this is deemed more
appropriate in a particular case, in another act of law
to which the special legislation refers. The special
legislation in this instance refers to the Secrecy Act.
The Secrecy Act makes no reference to the
Convention. As a result, restriction on the right of
access to official documents in recruitment matters
cannot be based upon Article 8 ECHR. Due to other
circumstances concerning another article in the
Secrecy Act, the Supreme Administrative Court
overturned the National Audit Bureau’s decision for a
new review there.

Languages:

Swedish.
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“The former Yugoslav

Republic of Macedonia”
Constitutional Court

Important decisions

Identification: MKD-2006-3-004

a) “The former Yugoslav Republic of Macedonia” / b)
Constitutional Court / ¢) / d) 13.09.2006 / e)
U.br.35/2006 / f) / g) / h) CODICES (Macedonian,
English).

Keywords of the systematic thesaurus:

2.1.1.4.4 Sources — Categories — Written rules —
International instruments — European Convention on
Human Rights of 1950.

21.3.21 Sources - Categories — Case-law —
International case-law — European Court of Human
Rights.

4.7.2 Institutions — Judicial bodies — Procedure.
4.7.3 Institutions — Judicial bodies — Decisions.
5.3.13.2 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Effective remedy.

5.3.13.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Access to courts.

5.3.13.4 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Double degree of jurisdiction.

Keywords of the alphabetical index:

Civil proceedings / European Court of Human Rights,
judgment, effects in national law / Judgment, review.

Headnotes:

The case concerned the impact on the right to
appeal, when a legal provision is adopted which rules
out the possibility of a special appeal against a court’s
decision to reject the plaintiff's request for judgment in
default.

It is not unconstitutional for a legislator to provide the
possibility for parties to apply for revisions to a
judgment by the second instance court, irrespective

of the value of the dispute, where this is in the
interests of the party with a view to a uniform
implementation of the law and it is relevant to overall
decision-making in the dispute in point.

Where breaches of human rights or fundamental
freedoms are identified in the Court’'s judgment, the
proceedings do not have to be repeated in every
instance, irrespective of whether or not the litigant
has addressed petitions to the European Court of
Human Rights in Strasbourg.

Summary:

An individual petitioned the Court to assess the
constitutionality of three articles of the Law on
Contentious Proceedings.

The Court examined the constitutional provisions
guaranteeing the right to an appeal as well as the
Law on Contentious Proceedings. It also scrutinised
the provision preventing a special appeal against a
decision rejecting the plaintiff's request for the entry
of judgment in default. The suggestion was made that
this provision was in contravention of the right to
appeal. The Court did not agree. The exercise of the
right to an appeal is postponed until the moment the
Court makes its final decision, so that the case can
be conducted without delay, costs are kept to a
minimum, and the rights of the parties to the
proceedings are safeguarded.

It went on to examine Article 372.4 of the Law, which
sets out the general rule for filing for a revision as an
extraordinary legal remedy. This provision allows for
revisions against second instance judgments, even
where the sum in dispute is less than
500,000 denars, if the dispute to be decided hinges
on a material point of law, and in order to ensure
uniform implementation of the law and harmonisation
of case law. The Court held that the legislator could
provide for extraordinary legal remedies, in addition to
appeal. It could therefore allow parties to apply for
revision where certain pre-conditions were met.

In the Court’'s view, Article 372.4 of the Law on
Contentious Proceedings could not be described as
unconstitutional. The Supreme Court of the Republic
of Macedonia is the highest court in the Republic and
it ensures uniform implementation of law. The ability
of parties to file for revision of judgments from the
Second Instance Court, irrespective of the amount in
dispute, is in the interest of litigants, with a view to
uniform implementation of the law and resolution of
material point of law. It guarantees the highest
possible protection of the freedoms and rights of
individuals and citizens, as fundamental values of the
constitutional order.
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The Constitutional Court examined Article 400 of the
Law on Contentious Proceedings. The subtitle
“Repetition of proceedings following a final decision
by the European Court of Human Rights in
Strasbourg” provides that where the Strasbourg Court
has established a breach of one of the human rights
or fundamental freedoms set out in the European
Convention for the Protection of Human Rights and
Fundamental Freedoms and in the Additional
Protocols to the Convention, which the Republic of
Macedonia has ratified, a party may, within 30 days
from the date the judgment of the European Court of
Human Rights became final, file a request with the
Court in the Republic of Macedonia which presided
over the first instance proceedings where the
disputed decision was made, with a view to changing
that decision. In such repeated proceedings, the
courts must observe the legal standpoint expressed
in the final judgment of the European Court of Human
Rights which found that a right or freedom had been
breached.

A review of constitutional articles and articles of the
European Convention for the Protection of Human
Rights and Fundamental Freedoms and Protocols
thereto showed that the judgment of the European
Court of Human Rights does not alter the domestic
judgment, it does not require the case to be reopened,
nor does it impose an obligation on the state which has
breached certain rights to stop doing so.

The rationale behind the introduction of this
extraordinary remedy is that parties to proceedings
should not have to suffer consequences because of a
violation of Convention provisions. The Court
accordingly ruled that Article 400 of the Law on
Contentious Proceedings was not unconstitutional,
especially when viewed in the context of Article 9 of
the Constitution.

This is because the provision in question refers to
citizens in an equal legal position, that is to say, those
whose applications to the European Court of Human
Rights have resulted in judgments to the effect that
human rights or fundamental freedoms have been
violated, which are grounds for the proceedings to be
repeated. It does not apply to all citizens, irrespective
of whether they have applied to the Court in
Strasbourg. Also, the petitioner had suggested that
judgments of the European Court of Human Rights
should be transposed straight into the domestic legal
order, without the need to repeat the proceedings
before a domestic court. He or she had also argued
that the judgment of the European Court of Human
Rights should be the source of law, applicable to all
cases stemming from the same set of facts. The
Court did not accept these arguments. Courts
dispense justice based on the Constitution, national

legislation and international agreements ratified in
accordance with the Constitution. For this reason as
well, Article 400 could not be described as
unconstitutional.

With regard to Article 372.4 the Court passed its
resolution by majority vote.

Languages:

Macedonian, English.

Identification: MKD-2006-3-005

a) “The former Yugoslav Republic of Macedonia” / b)
Constitutional Court / ¢) / d) 13.09.2006 / e)
U.br.85/2006 / f) / g) Sluzben vesnik na Republika
Makedonija (Official Gazette), 101/2006, 26.09.2006 /
h) CODICES (Macedonian, English).

Keywords of the systematic thesaurus:

3.9 General Principles — Rule of law.

3.10 General Principles — Certainty of the law.
5.3.38 Fundamental Rights — Civil and political
rights — Non-retrospective effect of law.

Keywords of the alphabetical index:
Member of Parliament, remuneration.
Headnotes:

The principle of the rule of law is violated when a
decision with retroactive effect enters into force
before its publication in the Official Gazette. A breach
will also occur if there are two decisions by the same
legal body, between the implementation of the
contested decision and the termination of validity of
the previous decision.

Summary:

An individual asked the Court to assess the
compliance with the Constitution of Item6 of a
decision by the Commission on Issues of Elections
and Appointments of the Assembly of the Republic of
Macedonia. It related to the level of remuneration of
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representatives to the Assembly for the use of their
private cars for official purposes and remuneration of
the cost of pay tolls. The Court noted that the
decision was made on 13 April 2006 and entered
under reference 14-1650/1.

Under Item 6, the decision enters into force on the
date of its adoption, and will be implemented with
effect from 15 March 2006.

Analysis of Article 31 of the Law on Representatives
shows that the legislator defined the personal
incomes and remuneration of expenses to which
representatives are entitled. It also provides that the
Assembly is authorised to regulate the way in which
representatives’ personal income is to be determined,
as well as remuneration for expenses.

The Court took into consideration various provisions
of the Constitution and other legislation, the Rules of
Procedure of the Assembly of the Republic of
Macedonia and the decision on setting up permanent
working bodies of the Assembly of the Republic of
Macedonia. It observed that the Commission for
Issues of Elections and Appointments was a
permanent working body of the Assembly, competent
to determine the level of remuneration of expenses.
As such, it was a competent body to adopt the
decision in point.

The Court did not accept the petitioner’'s arguments to
the effect that the Commission had no constitutional
and procedural competence to adopt the contested
decision. The Commission’s sphere of work is defined
by the decision on setting up permanent working
bodies of the Assembly of the Republic of Macedonia.
It does not derive from the name of the Commission.
Further statements in the petition to the effect that the
name of the Commission meant that it was not
competent to make the decision were also dismissed.

However, the Court noted that under Iltem 6 of the
decision, it will enter into force on the day of its
adoption (13 April 2006), and will be implemented as
of 15 March 2006. The decision effectively prescribed
its implementation prior to its publication in the
“Official Gazette of the Republic of Macedonia”. The
Court held that Item 6 of the decision was out of line
with Article 52.1 of the Constitution.

The Court also observed that the decision in this case
does not have a retroactive effect which will be
favourable for citizens as a whole, as defined in
Article 52.4 of the Constitution. Rather, it has a
retroactive effect which will favour a smaller, more
narrowly-defined group of people — representatives.
Iltem 6 of the decision is not, therefore, in line with this
constitutional provision.

Pursuant to ltem 5 of the decision, the decision as to
the level of remuneration for representatives for the
use of private cars on official business and
remuneration of the transport costs of other elected
appointed persons in the Republic ceases to be valid
on the day this decision enters into force. Under item
6, the decision has a retroactive effect. It will remain
in force for a certain period of time, from the
implementation of the contested decision until the
previous one ceases to be valid. This means that
there are two decisions legally in force by the same
body, governing the same rights of representatives.
This contravenes the principle of the rule of law. The
Court therefore ruled that Item 6 of the decision
contravened Article 8.1.3 of the Constitution.

The Court repealed the challenged part of the
decision.

Languages:

Macedonian, English.

5%

Identification: MKD-2006-3-006

a) “The former Yugoslav Republic of Macedonia” / b)
Constitutional Court / ¢) / d) 01.11.2006 / e)
U.br.31/2006 / f) / g) Sluzben vesnik na Republika
Makedonija (Official Gazette), 119/2006, 17.11.2006 /
h) CODICES (Macedonian, English).

Keywords of the systematic thesaurus:

3.16 General Principles — Proportionality.

3.17 General Principles — Weighing of interests.
3.18 General Principles — General interest.

5.1.4 Fundamental Rights — General questions —
Limits and restrictions.

5.3.28 Fundamental Rights — Civil and political
rights — Freedom of assembly.

Keywords of the alphabetical index:

Assembly, traffic, obstruction / Assembly, purpose,
message, clear.
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Headnotes:

Obstruction of the traffic in one street for several
hours, whether in the form of a static assembly or in
the form of a procession, does not necessarily
constitute a restriction on the freedom of movement, if
the assembly is seeking to put a clear message
across, or if, for example, there are other streets in
the city along which one can pass.

Summary:

A political party asked the Court to assess the
constitutionality of part of Article 1.a of the Law on
Public Assemblies (see “Official Gazette of the
Republic of Macedonia”, nos. 55/1995 and 19/2006).
It protects the constitutionally-defined rights, such as
freedom of movement, of those not taking part in the
demonstration. The Court held that Article 1.a
envisages that citizens will exercise their right to
peaceful protest in such a way that it will not restrict
the right to free movement, and other constitutionally
defined rights, of those not taking part.

The Court takes as a starting point the fundamental
character of this right in the articles of the Constitution
and in international law, and concluded that:

The right to peaceful assembly should be observed in
the context of other fundamental human rights and
freedoms and the public interest. This is particularly
important because interference with the exercise of
freedom of assembly may jeopardise the
constitutionally guaranteed freedom of conviction and
expression, but the exercise of the right to peaceful
assembly might impede the exercise of the
constitutionally guaranteed rights of others. This
“interweaving” of rights shows that there is often a
very thin line between what is a necessary restriction
of the right to public assembly in the function of
protecting the human rights of others, and what is a
violation of the right to public assembly and
expression.

For these reasons, the Court took the view that each
restriction of the exercise of the freedom of public
assembly must pass the test of proportionality; there
must be a fair balance between the right of citizens
exercising the freedom to assemble peacefully and
the rights and interests of other citizens. In effect, the
other values and protected public interest are a
legitimate goal of the restriction.

Public assemblies almost inevitably cause
inconvenience for those not taking part. However,
limitation of the right to peaceful assembly is justified
only when it is necessary to protect a defined and

stipulated public interest, that is, when this
inconvenience turns into a serious violation of public
interest, and the freedoms and rights of others.

In the light of the above, the Court examined the
question of whether the standpoint adopted in
Article 1.a on the right to peaceful assembly was, in
fact, a restriction on the right to peaceful assembly,
as guaranteed in Article 21 of the Constitution.

Article 1.a defines the manner in which citizens may
exercise the right to assemble peacefully. Article 1 of
the Law on Public Assemblies, to which it is attached,
governs the way in which citizens should exercise
their right to peaceful assembly, in order to express
their views and to protest in a peaceful manner in
public. It also sets out the circumstances in which the
staging of a public protest may be interrupted. The
Court ruled that, in fact, Article 1.a is not a provision
restricting citizens’ rights to peaceful assembly; rather
it is a general provision defining a general principle
for holding peaceful public assemblies, to the effect
that the rights of those not taking part in the public
assembly should be heeded.

Analysis of Article 1.a shows that when the legislators
drafted the Law on Public Assemblies, they intended
the constitutional right of citizens to public assembly
to be exercised in such a way as to enable the
protection of the right to freedom of movement, which
is also guaranteed by the Constitution. The fact that
they did not word the provision in the form of
“obligation” or put sanctions in place for possible
violation is a strong indication that they did not intend
to restrict the right to peaceful assembly.

Nevertheless, the wording of Article 1.a differs
significantly from that of Article 11.1 ECHR. The
Court therefore examined the question of whether the
legislator had managed in an understandable way to
determine the intensity of the restriction of other
freedoms, notably the freedom of movement, as a
ground for “dispersing” the assembly. Article 11.2
ECHR insists on establishing a “necessity” for
restricting the right to assemble peacefully for the
protection of other values and rights, which implies
that the assembly has seriously endangered those
other rights. The Court took the view that Article 1.a
did not contain such quality and direction for the
competent authorities, but a general premise that
public assembly should not restrict the freedoms and
rights of others, especially the freedom of movement.

The Court observed that obstruction of the traffic in
one street for several hours, whether in the form of a
static assembly or in the form of a procession, does
not necessarily constitute a restriction on the freedom
of movement, if the assembly is seeking to put a clear
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message across, or if, for example, there are other
streets in the city along which one can pass. There is
a danger that the competent authorities could use
Article 1.a to justify restriction of freedom of
movement due to traffic regulations, even when the
traffic is only slightly obstructed, precisely because
this norm does not contain a qualitative criterion or a
directive about the necessity to restrict the
demonstration. This is a clear indicator that the
legislators intended demonstrations to be successful,
not to be impeded.

The Court observed that the contested provision at
first sight appears to be a simple description of what
an assembly should look like. However, the second
part of the provision contains grounds of too general
a nature which the authorities can easily call upon.
These grounds for restriction of assembly, in the
absence of balancing criteria, present the right of
assembly as something dangerous. In the Court’s
view, there is no justification for this.

The Court therefore ruled that the disputed part of the
provision was not in conformity with the Constitution
and the European Convention for the Protection of
Human Rights and Fundamental Freedoms. It
directed that it should be repealed.

Languages:

Macedonian, English.

Turkey

Constitutional Court

Important decisions

Identification: TUR-2006-3-008

a) Turkey / b) Constitutional Court / ¢) / d) 26.10.2005
/ e) E.2005/74, K.2005/73 / f) / g) Resmi Gazete
(Official Gazette), 21.09.2006, 26326 / h) CODICES
(Turkish).

Keywords of the systematic thesaurus:

3.3 General Principles — Democracy.
4.5.6 Institutions — Legislative bodies — Law-making
procedure.

Keywords of the alphabetical index:
Parliament, work / Bill, parliament, discussion, method.
Headnotes:

Specific regulations may apply to the debating of draft
bills and proposals on important points of law. Time
limits may be imposed on debates. Parliament may
debate legislation chapter by chapter rather than article
by article. Where this is the case, the information must
be accessible. There should be no restrictions on
motions by members of parliament, nor should there be
any limitation on amendments by the principal
commission and by government. Provided that there is
an opportunity for members of parliament to voice their
opinion during debates, constitutional requirements will
be satisfied, if draft bills and proposals are debated
chapter by chapter, rather than article by article.

Summary:

I. The case concerns the procedure governing the
introduction and debating of legislation before the
Turkish Grand National Assembly.

On 30 June 2005, the Procedural Rules of the
Turkish Grand National Assembly were amended by
Resolution 855. Several members of parliament
asked the Constitutional Court to assess the
compliance with the Constitution of some of the
amended provisions of Article 91 of the Rules.
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The Court began by examining the amended first
sentence of the first paragraph of Article 91a. This
allows for the debate of certain draft bills or proposals
on a chapter by chapter basis, rather than article by
article. The draft bills in question are either aimed at
amending existing legislation or the Procedural Rules
of the Turkish Grand National Assembly or they are
introducing new legislation. Chapters must not
exceed thirty articles. The Plenary of the Assembly
may decide upon such a measure, acting upon a
proposal by the government, commissions or political
party groups and upon a unanimous proposal by the
advisory board.

A chapter by chapter debate is only possible if:

- the draft bills contain principles which make
fundamental changes to a particular branch of
the law;

- they contain significant constitutional concepts
relating to a particular branch of law;

- they correlate to specific legislation already in
force;

- there is a need for continuity between the articles
already in force and the points being introduced
by the proposed legislation;

- the proposed legislation has already been subject
to such requirements in the past.

The applicants argued that the provisions lacked
clarity and accuracy and would prevent participation
by members of parliament in debates at
parliamentary level. The principle of the rule of law
ensures that political power remains within the
parameters of the law, and creates an infrastructure
in which necessary public activities can be carried
out. It also preserves national stability, due to the
requirement for clarity and precision of the law. In this
regard, members of parliament are under a duty to
perform their duties and use their powers as set out in
Article 87 of the Constitution. There may be special
debating and voting procedures at the Plenary of the
Assembly where draft bills and proposals pertaining
to comprehensive legal regulations are under
discussion. The number of articles to be debated is
likely to be high.

Il. It was held that the provision under dispute was in
compliance with the constitutional requirement of
clarity, precision and certainty of the law, and that it
did not prevent members of parliament from
exercising their powers, under Article 87 of the
Constitution. The provision was also in line with an
earlier judgment by the Constitutional Court, of
29 April 2003, E.2003/30, K.2003/38. The complaint
was accordingly rejected.

The Court went on to examine the second sentence
of the first paragraph of Article 91a. This states that if
the decision is made to debate draft bills and
proposals as chapters rather than articles, chapters
will be debated separately under the same procedure
which applies to articles, although the articles
themselves will not be read.

The applicants suggested that this provision could
hinder democratic participation. They warned of the
danger that the will of the Assembly might not be
reflected in legislation, if chapters containing thirty
articles are discussed in the time span which would
normally be allotted to one article, and if time limits
are to be imposed on debates on laws of significant
constitutional importance.

The Court observed that under the provision, each
article would be voted upon separately. This would
satisfy the requirement of democratic participation in
the legislative process. The fact that articles were not
read out separately did not mean that democratic
principles would be breached, particularly if access
was available prior to the debate. Avoiding repetition
is desirable in terms of economic use of time.
Members of parliament would have the chance to
voice their opinions on any provision within draft
legislation during the debate on the chapters. This
part of the provision was found to be compliant with
the Constitution and the complaint was rejected.

The Court studied the second sentence of the second
paragraph of Article 91a. This states that members of
parliament, primary commissions or the government
may put forward motions for amendment. Only two
motions for amendment are allowed for each article
where these are put forward by members of
parliament due to concerns over the constitutionality
of the draft bills and proposals. The application is only
limited to the second sentence.

The applicants’ criticism of this part of the provision
was that members of parliament would be limited as
to the amount of motions for amendment they could
put forward. No such limitation applies to motions for
amendment by the principal commission and by the
government. They could see no justifiable grounds for
such differentiation.

The Court noted that, under Article 68 of the
Constitution, political parties are indispensable
elements of democratic political life. Article 95 of the
Constitution requires that the Procedural Rules of the
Turkish Grand National Assembly should be drafted
in such a way as to ensure the participation of each
political party group in all the activities of the
Assembly in proportion to its number of members.
The enactment, amendment, and repeal of laws are
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the principal powers of parliament. Participation of
political party groups in proportion to their seats at
parliament is a constitutional requirement. There was
no scope in this part of the provision for motions
for amendment by political groups, and it also
restricts members of parliaments’ powers to propose
changes. It was therefore deemed unconstitutional,
and repealed.

Next, the Court turned its attention to the third
paragraph of Article 91a, which imposes a time limit
of fifteen minutes on replies in debates on the
chapters. The applicants contended that the fifteen
minute limitation was contrary to the principle of the
rule of law. However, the Court found that this limit
was acceptable, in view of the fact that the rules on
draft bills and proposals were meant to speed up
parliamentary debate. The demand was rejected.

The Court then examined the fourth paragraph of
Article 91a, which states that “the provisions of
Article 81 of the Rules of Procedures are reserved.”
Article 81 of the Rules of Procedures covers the
principles relating to parliamentary debate on draft bills
and proposals. Political party groups, commissions
and the government may make speeches of no more
than twenty minutes on the whole of the draft bill or
proposal, or ten minutes on an individual article.
Members of parliament can only make speeches of ten
minutes on the bill or proposal as a whole, or five
minutes on an article.

One of the general principles of the law is that
general rules are applied in the absence of specific
rules. The Court held that the fourth paragraph did
not restrict the power to enact legislation; neither did
it contravene the principle of democratic participation.

Languages:

Turkish.

Identification: TUR-2006-3-009

a) Turkey / b) Constitutional Court / ¢) / d) 05.01.2006
/ e) E.2002/47, K.2006/1 / f) / g) Resmi Gazete
(Official Gazette), 07.10.2006, 26312 / h) CODICES
(Turkish).

Keywords of the systematic thesaurus:

4.5.2 Institutions — Legislative bodies — Powers.
4.15 Institutions — Exercise of public functions by
private bodies.

5.2 Fundamental Rights — Equality.

Keywords of the alphabetical index:

Privatisation, evaluation methods / Concession,
attribution, criteria.

Headnotes:

Parliament has the power to determine which
investments and services carried out by the State,
State Economic Enterprises and other public
corporate bodies are to be delegated to and
performed by real or corporate bodies through private
law contracts. A provision of Turkish law which
defined those production activities of public bodies
which could be described as “concessions” was
constitutional.

Summary:

I. Law no. 4006 regulates privatisation and makes
amendment to various laws. Article 15/2 of the Law
indicates those public sector activities which are to be
recognised as concessions. This definition includes
the production of goods and services under a
monopoly by those administrations which fall within
the general and subsidiary budget and by revolving
funds linked to those administrations, as well as the
production of goods and services under the auspices
and within the aims of Public Economic Institutions.
Other activities will not be regarded as concessions.
Agreements and contracts fulfilled under Article 15/2
relating to the activities described above will be
regarded as concession agreements and contracts.
The article does not affect specific provision in other
legislation for these issues.

The Tenth Chamber of the Council of State asked the
Constitutional Court to rule upon the conformity with
the Constitution of Article 15/2. The Chamber pointed
out that the production of goods and services by
Public Economic Institutions are regarded as
concessions under the contested provision while
production by Economic State Institutions is not.
Public Economic Institutions in Turkey are defined as
those institutions whose entire capital belongs to the
State. By contrast, the entire capital of Economic
State Institutions belongs to the State, but they
operate according to the rules of commerce. The
Chamber argued that Article 15/2 creates inequality
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between Public Economic Institutions and Economic
State Institutions, which is against the Constitution.

II. The Court in its judgment indicated that a State
governed by the principle of the rule of law, under
Article 2 of the Constitution, is one which respects
human rights and strengthens those rights and
freedoms. Its acts and actions must be open to
judicial review and the legislator must be aware that
there are fundamental principles governing the laws
and those principles have to be respected.
Nonetheless, under Article 47/4 (as amended by Law
no. 4446) investments and services carried out by the
State, State Economic Enterprises and other public
corporate bodies which could be performed by or
delegated to real or corporate bodies through private
law contracts shall be determined by law. This means
that it is within the State’s powers that investments
and services carried out by the State, State Economic
Enterprises and other public corporate bodies are
delegated or performed by real or corporate bodies
through private law contracts. Article 15 of the Law
no. 4046 envisages that some goods and services
are to be regarded as concessions. It is within
parliament’s discretion not to accept that the
production of other goods and services is excluded
from concession.

The contested provision was not found to be in
breach of Articles2 and 47 of the Constitution.
Justice Kantarcioglu put forward a dissenting opinion
on the reasoning of the judgment. The Court also
ruled that the contested provision was not related to
Article 10 of the Constitution.

Languages:

Turkish.

Identification: TUR-2006-3-010

a) Turkey / b) Constitutional Court/ ¢) / d) 15.02.2006
/ e) E.2002/48, K.2006/22 |/ f) / g) Resmi Gazete
(Official Gazette), 10.11.2006, 26342 / h) CODICES
(Turkish).

Keywords of the systematic thesaurus:

5.3.13.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Access to courts.

5.3.13.13 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Trial/decision within reasonable time.

Keywords of the alphabetical index:

Powers of attorney, fee, payment, deadline / Fee,
amount, purpose / Lawyer, trainee, social security,
financing.

Headnotes:

A requirement for a fee to be paid when a power of
attorney is presented to public authorities, including
courts, is not unconstitutional. The fact that such a
fee is not paid once the document has been stamped,
allowing for a ten day period for completion, does not
have a significant impact on the trial period, when
other requirements are taken into consideration.

Summary:

I. Emirdag Peace Court asked the Constitutional
Court to assess the compliance with the Constitution
of Article 27.3 of Law no. 1136 on Lawyers (as
amended by Law no. 4667).

Article 27 of Law no. 1136 stipulates that a fee is
payable, when a power of attorney is presented to
public authorities. The fee is charged by placing a
stamp on the paper presented. Under Article 27, if a
power of attorney is presented with no stamp, the
authorities do not have to accept it. Ten days will be
allowed for payment and if this is not forthcoming, the
power of attorney will not be processed. The Emirdag
Court suggested that this procedure would slow down
court trials, and lengthen trial periods.

II. The Court found that in the Turkish legal system,
representation by advocate is optional apart from
certain exceptional cases. A power of attorney is a
legal act that may be realised by the unilateral will
of a client. In this way, the client confers powers
of representation upon his attorney. Moreover,
Article 396 of the Law of Obligations allows for the
removal or resignation of an attorney, both at the
client’'s behest or that the attorney’s.

The last paragraph of Article 141 of the Constitution
states that it is the duty of the judiciary to conclude
trials as quickly as possible and at minimum cost. The
ten day period required by Article 27 is not a condition
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which has to be satisfied before a case is submitted;
rather, it is proof that a fee has been paid. If it is
viewed against the background of the other
conditions which have to be fulfilled to bring a case to
court, the ten day period is in line with the
Constitution, and does not have a significant impact
on the trial period.

In addition, the requirement for a stamp on powers of
attorney was introduced in order to fund the expenses
of trainee advocates. This has ensured a balance
between individual and public interest, which is a
condition of the rule of law. The contended provision
was also designed to ensure the social security of
trainee advocates. It was not found to be
unconstitutional in this regard, and the case was
unanimously rejected.

Languages:

Turkish.

Identification: TUR-2006-3-011

a) Turkey / b) Constitutional Court / c¢) / d) 22.02.2006
/ e) E.2003/23, K.2006/26 / f) / g) Resmi Gazete
(Official Gazette), 02.11.2006, 26334 / h) CODICES
(Turkish).

Keywords of the systematic thesaurus:

1.4.3 Constitutional Justice — Procedure — Time-
limits for instituting proceedings.

1.6.9 Constitutional Justice - Effects -
Consequences for other cases.

4.6.9 Institutions — Executive bodies — The civil
service.

Keywords of the alphabetical index:
Civil service, promotion / Merit, condition of access.
Headnotes:

Assessment for promotion to the higher echelons of
the Security Organisation should be carried out with
regard to the principle of merit. If the Constitutional
Court dismisses an application on substantive
grounds, no allegation of unconstitutionality shall be

made with regard to the same legal provision until the
expiry of ten years from the publication of the
Constitutional Court’s decision in the Official Gazette.

Summary:

Article 55 of Law no. 3201 on Security Organisation
sets out procedures for promotion to the higher
echelons of the Security Organisation. Article 155.2
states that promotion will be carried out on merit, with
regard to examination and education achievements.
The seventh paragraph of this article provides for the
establishment of a High Evaluation Board of General
Directorate, to determine whether security directors
who are candidates for promotion meet the merit
criteria, and evaluate and to suggest staff to be
appointed to higher posts. The paragraph also states
that the President of the High Board will be the
General Director of the Security Organisation, and it
will comprise Deputy General Directors, the Head of
Inspection Unit, the President of the Police Academy
and three first rank Security Directors, chosen from
Research, Planning and Coordination Unit directors.

Konya Administrative Court asked the Constitutional
Court to rule upon the conformity with the Constitution
of the phrase “according to merit” in Article 55.2. The
Administrative Court suggested that this provision
indicated that promotion to higher ranks would be
made according to merit, but it did not mention any
abstract or objective criteria in order to determine the
degree of merit. As it has the potential to cause
uncertainty and introduce an element of arbitrariness
to the Security Organisation, it is contrary to the
Constitution.

Under Article 55 of Law no. 3201, the seniority and
merit of candidates for promotion will be taken into
account, with a view also to examinations and
educational background. However, Article 70/2 of the
Constitution provides that “Criteria other than the
qualifications for the office concerned will not be
taken into account when recruitment is being carried
out for the public service”. Article 128/2 of the
Constitution provides that “qualifications of public
servants and other public employees, the procedure
governing their appointment, duties and powers, their
rights and responsibilities, salaries and allowances,
and other matters relating to their status will be
regulated by law.”

Parallel regulations to Articles 70 and 128 of the
Constitution may be found in some articles of Law
no. 657 on State Officials. Article 109 of Law no. 657,
for instance, stipulates that a personnel file shall be
kept for every state official. Article 110 states that a
record will be kept on every official. Reports
generated by officials from the higher echelons,
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inspection reports and declarations of assets shall be
placed in those files. Article 111 of the Law no. 657
envisages that personnel and record files will form the
basis for the determination of officials’ merits, for their
horizontal and vertical promotions and for retirement
or dismissal procedures. Other provisions of Law
no. 657 provide that appraisal records and
disciplinary sanctions are to be recorded on officials’
record files. It is clear that the phrase “according to
merit” in Article 155/2 shall be taken into account
within the framework of the provisions in Law no. 657,
when security organisation personnel are to be
promoted. It cannot therefore be argued that it is
unconstitutional to promote security organisation staff
according to merit. The complaint was rejected.

The Constitutional Court then examined the phrase
“to determine merit conditions” in the seventh
paragraph of Article 155. Under Article 152 of the
Constitution and Article 28 of Law no. 2949 on The
Organisation and Trial Procedures of the
Constitutional Court, if the Constitutional Court
dismisses a case on substantive grounds, no
allegation of unconstitutionality can be made with
regard to the same legal provision until ten years
have elapsed since publication of the decision of the
Constitutional Court in the Official Gazette. The
phrase “to determine merit conditions” was reviewed
and the case was dismissed by the Constitutional
Court on 11 June 2003. The decision was published
in the Official Gazette no. 25283 dated 8 November
2003. The applicant’s argument was not examined on
its merits and was rejected.

Languages:

Turkish.

United States of America
Supreme Court

Important decisions

Identification: USA-2006-3-006

a) United States of America / b) Supreme Court / ¢) /
d) 11.12.2006 / e) 05-785 / f) Carey v. Musladin / g)
127 Supreme Court Reporter 649 (2006) / h)
CODICES (English).

Keywords of the systematic thesaurus:

5.3.13.1.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Scope — Criminal proceedings.
5.3.13.10 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Trial by jury.

Keywords of the alphabetical index:
Jury, influence, improper.
Headnotes:

A criminal defendant’s protection against inherently
prejudicial courtroom practices, guaranteed under the
constitutional right to a fair trial, extends only to state-
sponsored practices and not to the conduct of private
spectators.

Summary:

I. A lay jury in California State Court found Mathew
Musladin guilty of murdering Tom Studer. At the trial,
Musladin admitted having killed Studer, but argued
that he acted in self-defence. The jury rejected his
self-defence argument.

The ftrial lasted fourteen days. On at least some of
those days, various members of Studer’s family wore
buttons with a photograph of Studer on them. The
trial court record did not state precisely how many
family members wore the buttons or for how many
days of the ftrial they wore them. When the trial
started, Musladin’s attorney asked the trial judge to
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order the Studer family members not to wear the
buttons during the trial. According to the motion, the
buttons would prejudice the members of the jury
against the defendant. In Holbrook v. Flynn, a 1986
decision, the U.S. Supreme Court recognised that
certain courtroom practices are so inherently
prejudicial that they deprive the defendant of a fair
trial. The trial judge denied Musladin’s motion, stating
that it was not possible to envisage any “possible
prejudice to the defendant.”

The California state Court of Appeal upheld
Musladin’s conviction, and in doing so declined to
overturn the trial judge’s denial of Musladin’s motion.
The Court of Appeal concluded that the buttons had
not branded the defendant with an “unmistakable
mark of guilt” in the eyes of the jury because the
photograph of the victim was unlikely to be viewed as
anything other than a normal expression of grief by a
family member.

Having exhausted the state appellate process,
Musladin sought protection in the federal courts, filing
an application for a writ of habeas corpus in federal
district court. He claimed that the wearing of the
buttons deprived him of a fair trial, guaranteed under
the Sixth Amendment to the U.S. Constitution. The
district court denied the application, but the federal
Court of Appeals for the Ninth Circuit reversed that
decision. Applying the standard in the federal statute
applicable to issuance of writs of habeas corpus (the
Antiterrorism and Effective Death Penalty Act of
1996), the Court of Appeals ruled that the state court
decision was “contrary to, or involved an
unreasonable application of, clearly established
federal law, as determined by the Supreme Court of
the United States.” Under precedents of the U.S.
Supreme Court, “clearly established Federal law” for
purposes of the 1996 Act refers to holdings in the
Supreme Court’s decisions. According to the Court of
Appeals, the Supreme Court’s decisions in Holbrook
v. Flynn and Estelle v. Williams (1976) clearly
established a rule of federal law applicable to
Musladin’s case. The Court of Appeals also cited its
own precedent in a 1990 decision in support of this
conclusion that the two Supreme Court cases clearly
established the test for inherent prejudice applicable
to spectators’ courtroom conduct. Therefore, the
Court of Appeals determined that the buttons were
inherently prejudicial and had deprived Musladin of
the right to a fair trial. It ordered that he be granted a
new trial.

II. In a unanimous 9-0 decision, the U.S. Supreme
Court reversed the federal Court of Appeal’s decision.
In the Court’s view, the Court of Appeals had erred in
two ways, first by relying on a judicial precedent that
was not the Supreme Court’s own and secondly by

concluding that the Holbrook v. Flynn and Estelle v.
Williams decisions served as “clearly established
Federal law.” On the latter point, the Supreme Court
distinguished its two decisions from the instant case
by noting that they dealt with “government-sponsored
practices.” In Estelle v. Williams, the Supreme Court
ruled that criminal defendants must not be forced to
wear prison clothes in the jury’s presence. In
Holbrook v. Flynn, the Court considered the question
of whether the presence of four uniformed state
troopers, seated immediately behind the defendant,
deprived the defendant of the right to a fair trial. In
contrast, in the case in point, private individuals had
made a private choice to wear the buttons. The test in
its two decisions for determining whether an
inherently prejudicial practice is constitutionally valid,
the Supreme Court observed, was whether that
practice furthers an essential state interest. Thus, the
holdings in those decisions are applicable only to
state-sponsored practices. Because the two decisions
did not clearly establish federal law regarding private
conduct, the Court ruled that the federal Court of
Appeals was precluded from invoking the Anti-
terrorism and Effective Death Penalty Act of 1996 to
grant Musladin a new ftrial.

Cross-references:

- Estelle v. Williams, 425 U.S. 501, 96 S.Ct. 1691,
58 L.Ed. 2d 126 (1976);

- Holbrook v. Flynn, 475 U. S. 560, 106 S.Ct. 1340,
89 L.Ed.2d 525 (1986).

Languages:

English.

5%
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of Human Rights

Important decisions

Identification: IAC-2006-3-009

a) Organisation of American States / b) Inter-
American Court of Human Rights / ¢) / d) 01.07.2006
/| e) Series C 148 / f) The ltuango Massacre v.
Colombia / g) Secretariat of the Court / h) CODICES
(Spanish, English).

Keywords of the systematic thesaurus:

5.3.2 Fundamental Rights — Civil and political rights
— Right to life.

5.3.3 Fundamental Rights — Civil and political rights
— Prohibition of torture and inhuman and degrading
treatment.

5.3.5 Fundamental Rights — Civil and political rights
— Individual liberty.

5.3.13.2 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Effective remedy.

5.3.13.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Access to courts.

5.3.17 Fundamental Rights — Civil and political
rights — Right to compensation for damage caused by
the State.

Keywords of the alphabetical index:

Damage, psychological, concept / Disappearance,
forced / Displaced person / Integrity, physical, right /
Obligation, international, state / Right to rehabilitation
and compensation.

Headnotes:

States must ensure that the necessary conditions are
put in place, to prevent violations of the right to life.
They must also make sure their agents, or private
individuals, do not violate this right.

Human rights treaties are living instruments. Any
interpretation of them must take into account changes
over time and current conditions.

There are two elements to forced or compulsory
labour. Firstly, the work or service is exacted “under
the menace of a penalty”; secondly, it is not
performed voluntarily. For there to be a violation of
rights under the American Convention on Human
Rights, the alleged violation must be attributable to
state agents, either because they played a direct role
or they acquiesced to the facts.

The “menace of a penalty” is defined as the real and
actual presence of a threat. This can assume different
forms, the most extreme of which are those that imply
coercion, physical violence, isolation or confinement,
or the threat to kill the victim or his next of kin.

“Unwillingness to perform the work or service” consists
of the absence of consent or free choice when the
situation of forced labour begins or continues. This can
occur for different reasons, such as illegal deprivation
of liberty, deception, or psychological coercion.

The sphere of privacy is characterised by being
exempt from, and immune to, abusive and arbitrary
invasion or attack by third parties or public authorities.

The destruction of private homes and possessions by
a paramilitary group, with the collaboration of state
military forces, is not only a violation of the right to the
use and enjoyment of property, but also constitutes a
grave, unjustified and abusive interference in citizens’
private lives and homes.

Freedom of movement and residence is an essential
condition for the free development of a person. A vital
element is the right of those who are legally within a
State to move freely within it and to choose their
place of residence. Article 22.1 ACHR protects the
right not to be forcibly displaced.

States must grant preferential treatment to displaced
persons and adopt positive measures to reverse the
effects of their situation of vulnerability and
defencelessness, including the acts and practices of
individual third parties.

Official registration by governmental agencies does
not establish an individual's status as a displaced
person, rather the mere fact of having been forced to
abandon his usual place of residence.

Article 19 ACHR should be understood as a
complementary right that the ACHR establishes for
individuals who need special protective measures,
because of their stage of physical and emotional
development.
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Creating a threatening situation or threatening an
individual with torture may, in some circumstances,
constitute inhumane treatment.

The destruction of homes during a massacre by State
security forces may constitute cruel, inhuman or
degrading treatment.

By implementing or tolerating actions aimed at
carrying out extrajudicial executions, failing to
investigate them adequately and failing to punish the
perpetrators effectively, the State Vviolates its
obligation to respect and ensure the rights
established in the American Convention. Here, the
State had also failed to guarantee their free and full
exercise, both in respect of the alleged victims and
their next of kin. The state had concealed these
occurrences from society, and reproduced the
conditions of impunity that allow such actions to be
repeated.

Administrative proceedings can complement, but not
totally substitute, the function of the criminal
jurisdiction in cases of serious human rights violations.

Summary:

On 1 July 2006, the Inter-American Commission on
Human Rights asked the Court to decide whether the
State of Colombia had violated various articles of the
American Convention on Human Rights. These were
Article 4 ACHR (right to life), Article 5 ACHR (right to
humane treatment), Article 7 ACHR (right to personal
liberty), Article 19 ACHR (rights of the child),
Article 21 ACHR (right to property), Article 8 ACHR
(Right to a Fair Trial) and Article 25 ACHR (right to
Judicial Protection). They were to be reviewed in the
context of Article 1.1 ACHR (obligation to respect
rights), in connection with various inhabitants of the
villages of La Granja and El Aro in Ituango, Colombia.

The State’s responsibility arose from acts of
omission, acquiescence and collaboration by
members of law enforcement bodies based in the
Municipality of Iltuango with paramilitary groups
belonging to the United Self-Defense Forces of
Colombia (AUC), which perpetrated successive
armed raids on June 1996 and, as of October 1997,
in the municipal districts of La Granja and El Aro,
killing 19 defenceless civilians, robbing others of their
property and causing terror and forced displacement.
Furthermore, the Colombian State had still not
complied significantly with its obligation to clarify the
facts, prosecute all those responsible effectively, and
provide adequate recompense to the victims and their
next of kin.

In its Judgment of 1 July 2006, the Court found that
Colombia was responsible for several violations of
Convention rights. These included the right to life and
to humane treatment (Articles 4 and 5 ACHR), the
right not to be required to perform forced or
compulsory labor (Article 6.2 ACHR), the right to
personal liberty (Article 7 ACHR), the prohibition of
arbitrary or abusive interference in a person’s private
life and home (Article 11.2 ACHR) the right to
property (Article 21 ACHR), the right to freedom of
movement and residence (Article 22 ACHR) and the
rights to a fair trial and to judicial protection under
Articles 8 and 25 ACHR. They were all to be viewed
in the context of the obligation to respect rights, under
Article 1.1 ACHR.

The Court ordered the State inter alia, to take the
necessary measures to provide justice in this case;
provide, free of charge, and through the national
health service, the appropriate treatment required by
the next of kin of the victims executed in this case;
take the necessary measures to guarantee safe
conditions for the former inhabitants of EI Aro and La
Granja, who were forcibly displaced, to return to El
Aro or La Granja; organise a public act to
acknowledge international responsibility for the facts
of this case; implement a housing programme; erect a
monument in commemoration of the victims;
implement permanent training programs on human
rights and international humanitarian law for the
Colombian Armed Forces; publish the judgment, and
pay compensation for pecuniary and non-pecuniary
damages, as well as costs and expenses.

Languages:

Spanish.

Identification: |IAC-2006-3-010

a) Organisation of American States / b) Inter-
American Court of Human Rights / ¢) / d) 05.07.2006
/ e) Series C 150 / f) Montero-Aranguren et al (Catia
Detention Center) v. The Bolivarian Republic of
Venezuela / g) Secretariat of the Court / h) CODICES
(Spanish, English).
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Keywords of the systematic thesaurus:

4.7.1.1 Institutions — Judicial bodies — Jurisdiction —
Exclusive jurisdiction.

4.7.43.1 Institutions - Judicial bodies -
Organisation — Prosecutors / State counsel — Powers.
4.7.11 Institutions — Judicial bodies — Military courts.
5.1.1.4.3 Fundamental Rights — General questions —
Entitlement to rights — Natural persons — Prisoners.
5.1.5 Fundamental Rights — General questions —
Emergency situations.

5.3.1 Fundamental Rights — Civil and political rights
— Right to dignity.

5.3.2 Fundamental Rights — Civil and political rights
— Right to life.

5.3.3 Fundamental Rights — Civil and political rights
— Prohibition of torture and inhuman and degrading
treatment.

5.3.13.13 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Trial/decision within reasonable time.
5.3.17 Fundamental Rights — Civil and political
rights — Right to compensation for damage caused by
the State.

5.4.19 Fundamental Rights — Economic, social and
cultural rights — Right to health.

Keywords of the alphabetical index:

Detainee, right / Detention, conditions / Detention,
unlawful / Integrity, physical, right / Investigation,
effective, requirement / Obligation, international, state
/ Right to rehabilitation and compensation / Torture, in
police custody / Treatment or punishment, cruel and
unusual / State, duty to protect fundamental rights
and freedoms.

Headnotes:

Government security forces should only use force in
exceptional circumstances, in a limited and
proportionate manner, once all other methods of
control have been exhausted and failed.

The use of firearms and lethal force against people by
law enforcement officers — which must be generally
forbidden - is only justified in extraordinary cases.
Such exceptional circumstances shall be determined
by law and restrictively construed, so that firearms
and lethal force are used to the minimum extent
possible in all cases, but never exceeding that use
which is “absolutely necessary” in relation to the force
or threat to be repelled. Where excessive force is
used, any deprivation of life is arbitrary.

If it discovers that members of the security forces
have used firearms with lethal consequences, the

State must immediately launch a rigorous, impartial
and effective investigation ex officio.

States cannot invoke economic hardship to justify
prison conditions that do not respect the inherent
dignity of human beings. The impairment of rights
arising from the deprivation of liberty, or as its
collateral effect, must be strictly minimised. The State
is in a special position as guarantor of the rights of
persons deprived of their liberty.

Solitary confinement cells must be used as a
disciplinary measure or for the protection of persons
only for the time necessary and in strict compliance
with the criteria of reasonableness, necessity and
legality. Confinement in a dark cell with no means of
communication is forbidden.

Poor physical and sanitary conditions existing in
detention centres, as well as insufficient lighting and
ventilation, are per se violations of the right to
humane treatment. The intensity, length of detention
and the inmate’s personal circumstances must be
considered, as they can cause hardship which is in
excess of the unavoidable level of suffering inherent
in detention, and because they involve humiliation
and feelings of inferiority.

Inadequate medical assistance could be considered
per se a violation of Articles5.1 and 5.2 ACHR
depending on the specific circumstances of the
person, the type of disease or ailment, the time spent
without medical attention, and its cumulative effects.

Summary:

On 24 February 2005, the Inter-American Commission
on Human Rights asked the Court to decide whether
the Bolivarian Republic of Venezuela had violated the
rights to life and to humane treatment, under Articles 4
and 5 ACHR, in relation to Article 1.1 ACHR (obligation
to respect rights). The case arose from detainees who
allegedly died in an operation carried out on
27 November 1992 in the Flores de Catia Judicial
Detention Centre. The Commission also asked the
Court to assess whether the State breached the rights
to fair trial and judicial protection, under Articles 8 and
25 ACHR, in the context of Article 1.1 ACHR, to the
detriment of the alleged victims and their next of kin.
Finally, the Commission asked the Court to declare
Venezuela responsible for failure to comply with the
general obligation set forth in Article2 ACHR
(domestic legal effects), failure to repeal those parts of
its legislation which empowered military courts to
investigate violations of human rights, and failure to
develop policies to reform the penitentiary system.
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In 1992, the situation at Catia Detention Centre was
characterised by hunger strikes, poor prison
conditions, deaths and disappearances of prisoners,
breakouts and riots resulting in many injuries. Multiple
violations of the prisoners’ rights resulted from severe
overcrowding. The prisoners held at the centre were
subject to malnutrition, poor sanitary conditions and
inadequate health care.

During the police operation of 27 November 1992 at
Catia Detention Centre, the National Guard and the
Metropolitan Police shot indiscriminately at prisoners,
using firearms and tear gas. Approximately
63 prisoners died, including the 37 victims in the
instant case, 52 were injured and 28 disappeared.
Investigations carried out by the authorities to date
have not yet established the total number of victims.
Those reports which are available are incomplete,
confusing and contradictory. The National Guard
denied authorities from the Public Prosecutor’s Office
access to the Centre, due to alleged safety concerns.

Between 28 and 29 November 1992, scores of
prisoners were transferred from Catia Detention
Center to other prisons. The next of kin of the
prisoners who were transferred had no knowledge of
their whereabouts or fate. Before their transfer,
authorities kept prisoners in the yards for many hours,
forcing them to be naked and in uncomfortable
positions.

In its Judgment of 5 July 2006, the Court ordered the
State inter alia, to adapt its domestic laws to the
provisions of the American Convention so that they:

a. adequately conform to international legal
standards on the use of force by law enforcement
officers;

b. are aimed at the creation of a penitentiary service,
open to scrutiny and of a non-military nature;

c. secure an efficient procedure or system to file
petitions before competent, impartial and
independent authorities for the investigation of
complaints on human rights violations filed by
inmates, in particular, on illegal use of force by
state agents;

d. ensure that investigations of human rights
violations are carried out by ordinary prosecutors
and judges instead of military prosecutors and
judges;

e. adopt the necessary measures to bring prison
conditions in line with internationally accepted
standards.

These standards include:

bed space that meets minimum standards;

accommodation which is ventilated and naturally

lit;

c. regular access to clean toilets and showers;

d. adequate, timely and sufficient food and health
care; and

e. access to educational, employment and other

opportunities to assist inmates towards a law-

abiding and self-supporting life.

co

Languages:

Spanish.
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Important decisions

Identification: ECH-2006-3-005

a) Council of Europe / b) European Court of Human
Rights / ¢) Grand Chamber / d) 11.07.2006 / e)
54810/00 / f) Jalloh v. Germany / g) Reports of
Judgments and Decisions of the Court / h) CODICES
(English, French).

Keywords of the systematic thesaurus:

5.3.3 Fundamental Rights — Civil and political rights
— Prohibition of torture and inhuman and degrading
treatment.

5.3.4.1 Fundamental Rights — Civil and political
rights — Right to physical and psychological integrity —
Scientific and medical treatment and experiments.
5.3.13.1.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Scope — Criminal proceedings.
5.3.13.17 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Rules of evidence.

5.3.13.23.1 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Right to remain silent — Right not to
incriminate oneself.

Keywords of the alphabetical index:

lll-treatment / Medication, forced / Evidence, obtained
illegally.

Headnotes:

The Convention does not, in principle, prohibit
recourse to a forcible medical intervention which
would assist in the investigation of a criminal offence.
However, any interference with a person’s physical
integrity carried out with the aim of obtaining evidence
must be the subject of rigorous scrutiny, taking into
account the manner in which it takes place, the
adequacy of the medical supervision and the degree
of risk to the person’s health. In particular, if the
forcible intervention is not indispensable to obtaining
the evidence at issue, it may amount to inhuman and
degrading treatment.

The right to a fair trial is violated where evidence
which is decisive in securing a conviction was
obtained by a measure which breached one of the
core rights guaranteed by the Convention. Moreover,
the right not to incriminate oneself may be violated if
the use of a forcible medical intervention to obtain
decisive physical evidence amounted to inhuman and
degrading treatment.

Summary:

I. Plain-clothes police officers observed the applicant
on several occasions taking tiny plastic bags out of
his mouth and handing them over for money.
Suspecting that the bags contained drugs, the police
officers went over to arrest the applicant. While they
were doing, so he swallowed another tiny bag he still
had in his mouth. As no drugs were found on him, the
competent public prosecutor ordered that he be given
an emetic to force him to regurgitate the bag. The
applicant was taken to hospital, where he saw a
doctor. As he refused to take medication to induce
vomiting, four police officers held him down while the
doctor inserted a tube through his nose and
administered a salt solution and Ipecacuanha syrup
by force. The doctor also injected him with
apomorphine, a morphine derivative which acts as an
emetic. As a result the applicant regurgitated a small
bag of cocaine. A short while later he was examined
by a doctor who declared him fit for detention. When
police officers arrived to question the applicant about
two hours after he had been given the emetics, he
told them in broken English — it then becoming
apparent that he could not speak German — that he
was too tired to make a statement.

The following day the applicant was charged with
drug trafficking and placed in detention on remand.
His lawyer alleged that the evidence against him had
been obtained illegally and so could not be used in
the criminal proceedings. He further contended that
the police officers and the doctor who had
participated in the operation were guilty of causing
bodily harm in the exercise of official duties. Finally,
he argued that the administration of toxic substances
was prohibited by the Code of Criminal Procedure
and that the measure was also disproportionate
under the Code, as it would have been possible to
obtain the same result by waiting until the bag had
been excreted naturally. The District Court convicted
the applicant of drug trafficking and gave him a one-
year suspended prison sentence. His appeal against
conviction was unsuccessful, although his prison
sentence was reduced to six months, suspended. An
appeal on points of law was also dismissed. The
Federal Constitutional Court declared the applicant’s
constitutional complaint inadmissible, finding that he
had not made use of all available remedies before the
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German criminal courts. It also found that the
measure in question did not give rise to any
constitutional objections concerning the protection of
human dignity or prevention of self-incrimination, as
guaranteed under the German Basic Law.

In his application to the Court, the applicant
complained that he had been subjected to inhuman
and degrading treatment and that the use of evidence
obtained illegally had deprived him of a fair trial. He
relied, in particular, on Articles 3 and 6.1 ECHR.

Il. The Court observed that the Convention did not, in
principle, prohibit recourse to a forcible medical
intervention that would assist in the investigation of
an offence. However, any interference with a person’s
physical integrity carried out with the aim of obtaining
evidence had to be the subject of rigorous scrutiny.
True, account needed to be taken of the problems
confronting States in their efforts to combat the harm
caused to their societies through the supply of drugs.
However, in the instant case, it had been clear before
the impugned measure was ordered and
implemented that the street dealer on whom it was
imposed had been storing the drugs in his mouth and
could not, therefore, have been offering drugs for sale
on a large scale. That had also been reflected in the
sentence. The Court was therefore not satisfied that
the forcible administration of emetics had been
indispensable to obtain the evidence. The
prosecuting authorities could simply have waited for
the drugs to pass out of the applicant's system
naturally, that being the method used by many other
member States of the Council of Europe to
investigate drugs offences. Neither the parties nor the
experts could agree on whether the administration of
emetics was dangerous. It was impossible to assert
that the method, which had already resulted in the
deaths of two people in Germany, entailed merely
negligible health risks. Moreover, in the majority of
the German Lé&nder and in at least a large majority of
the other member States of the Council of Europe the
authorities refrained from forcibly administering
emetics, a fact that tended to suggest that the
measure was considered to pose health risks.

As to the manner in which the emetics had been
administered, the applicant had been held down by
four police officers, which suggested a use of force
verging on brutality. A tube had been fed through the
applicant’s nose into his stomach to overcome his
physical and mental resistance. This must have
caused him pain and anxiety. He had then been
subjected to a further bodily intrusion against his will
through the injection of another emetic. Account also
had to be taken of the applicant’'s mental suffering
while he waited for the emetic substance to take
effect and of the fact that during that period he was

restrained and kept under observation. Being forced
to regurgitate under such conditions must have been
humiliating for him, certainly far more so than waiting
for the drugs to pass out of the body naturally.

As regards the medical supervision, the impugned
measure had been carried out by a doctor in a
hospital. However, since the applicant had violently
resisted the administration of the emetics and spoke
no German and only broken English, the assumption
had to be that he was either unable or unwilling to
answer any questions that were put by the doctor or
to submit to a medical examination. As to the effects
of the impugned measure on the applicant’s health, it
had not been established that either his treatment for
stomach troubles in the prison hospital two and a half
months after his arrest or any subsequent medical
treatment he received had been necessitated by the
forcible administration of the emetics.

In conclusion, the German authorities had subjected
the applicant to a grave interference with his physical
and mental integrity against his will. They had forced
him to regurgitate, not for therapeutic reasons, but in
order to retrieve evidence they could equally have
obtained by less intrusive methods. The manner in
which the impugned measure was carried out had
been liable to arouse in the applicant feelings of fear,
anxiety and inferiority that were capable of humiliating
and debasing him. Furthermore, the procedure had
entailed risks to the applicant’'s health, not least
because of the failure to obtain a proper anamnesis
beforehand. Although this had not been the intention,
the measure was implemented in a way which had
caused the applicant both physical pain and mental
suffering. He had therefore been subjected to
inhuman and degrading treatment and there had
been a violation of Article 3 ECHR.

With regard to Article 6.1 ECHR, even if it had not
been the authorities’ intention to inflict pain and
suffering on the applicant, the evidence had
nevertheless been obtained by a measure which
breached one of the core rights guaranteed by the
Convention. Furthermore, the drugs obtained by the
impugned measure had proved the decisive element
in securing the applicant’s conviction. Lastly, the
public interest in securing the applicant’s conviction
could not justify allowing evidence obtained in that
way to be used at the trial. Accordingly, the use in
evidence of the drugs obtained by the forcible
administration of emetics to the applicant had
rendered his trial as a whole unfair.

As to the applicant’s argument that the manner in
which the evidence had been obtained and the use
that had been made of it had undermined his right not
to incriminate himself, what was at issue was the use
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at the trial of “real” evidence — as opposed to a
confession — obtained by forcible interference with the
applicant’s bodily integrity. While the privilege against
self-incrimination was primarily concerned with
respecting the will of the defendant to remain silent in
the face of questioning and not to be compelled to
provide a statement, the Court had on occasion given
the principle a broader meaning so as to encompass
cases in which coercion to hand over real evidence to
the authorities was at issue. Consequently, the
principle against self-incrimination was applicable to
the present proceedings. In order to determine
whether the applicant’s right not to incriminate himself
had been violated, several factors had to be taken
into account. As regards the nature and degree of
compulsion that had been used to obtain the
evidence, the Court reiterated that the administration
of the emetics amounted to inhuman and degrading
treatment. The public interest in securing the
applicant’s conviction could not justify recourse to
such a grave interference with his physical and
mental integrity. Further, although German law
afforded safeguards against arbitrary or improper use
of the measure, the applicant, relying on his right to
remain silent, had refused to submit to a prior medical
examination and had been subjected to the
procedure without a full examination of his physical
aptitude to withstand it. Lastly, the drugs thereby
obtained had been the decisive evidence supporting
his conviction. Consequently, the Court would also
have been prepared to find that allowing the use at
the applicant’'s trial of evidence obtained by the
forcible administration of emetics had infringed his
right not to incriminate himself and therefore rendered
his trial as a whole unfair. There had therefore been a
violation of Article 6.1 ECHR.

Cross-references:

- Denmark, Norway, Sweden and the Netherlands
v. Greece (“the Greek case”), no. 3321/67 et
al., Commission’s report of 05.11.1969,
Yearbook 12;

- lreland v. the United Kingdom, Judgment of
18.01.1978, Series A, no. 25, Special Bulletin
ECHR [ECH-1978-S-001];

- X. v. the Netherlands, no. 8239/78, Commission
decision of 04.12.1978, Decisions and Reports
(DR) 16;

- Schenk v. Switzerland, Judgment of 12.07.1988,
Series A, no. 140;

- Hurtado v. Switzerland, Commission’s report of
08.07.1993, Series A, no. 280;

- Klaas v. Germany, Judgment of 22.09.1993,
Series A, no. 269, Special Bulletin ECHR [ECH-
1993-S-006];

- Peters v. the Netherlands, no.21132/93,
Commission decision of 06.04.1994;

Chahal v. the United Kingdom, Judgment of
15.11.1996, Reports of Judgments and Decisions
1996-V, Special Bulletin ECHR [ECH-1996-3-
015];

Saunders v. the United Kingdom, Judgment of
17.12.1996, Reports of Judgments and Decisions
1996-VI, Bulletin 1997/1 [ECH-1997-1-001];

D. v. the United Kingdom, Judgment of
02.05.1997, Reports of Judgments and Decisions
1997-Ill, Bulletin 1997/2 [ECH-1997-2-011];
llijkov v. Bulgaria, no.33977/96, Commission
Decision of 20.10.1997;

Raninen v. Finland, Judgment of 16.12.1997,
Reports of Judgments and Decisions 1997-VIII;
Teixeira de Castro v. Portugal, Judgment of
09.06.1998, Reports of Judgments and Decisions
1998-1V;

Choudhary v. the United Kingdom (dec.),
no. 40084/98, 04.05.1999;

Selmouni v. France [GC], no. 25803/94, Reports
of Judgments and Decisions 1999-V, Bulletin
1999/2 [ECH-1999-2-008];

Tirado Ortiz and Lozano Martin v. Spain (dec.),
no. 43486/98, Reports of Judgments and
Decisions 1999-V;

Labita v. Italy [GC], no.26772/95, Reports of
Judgments and Decisions 2000-1V, Bulletin
2000/1 [ECH-2000-1-002];

Khan v. the United Kingdom, no. 35394/97,
Reports of Judgments and Decisions 2000-V;
Heaney and McGuinness v. Ireland, no. 34720/97,
Reports of Judgments and Decisions 2000-XIlI;
Keenan v. the United Kingdom, no.27229/95,
Reports of Judgments and Decisions 2001-lll,
Bulletin 2001/1 [ECH-2001-1-003];

J.B. v. Switzerland, no. 31827/96, Reports of
Judgments and Decisions 2001-Ill;

Peers v. Greece, no.28524/95, Reports of
Judgments and Decisions 2001-Ill;

Price v. the United Kingdom, no.33394/96,
Reports of Judgments and Decisions 2001-VII;
P.G. and J.H. v. the United Kingdom, no. 44787/98,
Reports of Judgments and Decisions 2001-1X;
Mouisel v. France, no.67263/01, Reports of
Judgments and Decisions 2002-IX;

Allan v. the United Kingdom, no.48539/99,
Reports of Judgments and Decisions 2002-IX;
ig6z v. Turkey (dec.), no. 54919/00, 09.01.2003;
Kog v. Turkey (dec.), no. 32580/96, 23.09.2003;
Gennadi Naoumenko v. Ukraine, no. 42023/98,
10.02.2004;

Krastanov v. Bulgaria, no. 50222/99, 30.09.2004;
Nevmerzhitsky ~ v.  Ukraine,  no. 54825/00,
05.04.2005;

Schmidt v. Germany (dec.), no.32352/02,
05.01.2006.




European Court of Human Rights 517

Languages:
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Identification: ECH-2006-3-006

a) Council of Europe / b) European Court of Human
Rights / ¢) Chamber / d) 05.10.2006 / e) 72881/01 / f)
Moscow Branch of the Salvation Army v. Russia / g)
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Keywords of the systematic thesaurus:

3.22 General
arbitrariness.
5.3.20 Fundamental Rights — Civil and political
rights — Freedom of worship.

5.3.27 Fundamental Rights — Civil and political
rights — Freedom of association.

Principles —  Prohibition  of

Keywords of the alphabetical index:

Association, religious / Association, registration /
Association, statute, validity / Religion, association,
registration.

Headnotes:

It is not for the State to determine whether religious
beliefs or the means used to express them are
legitimate.

There is no reasonable and objective justification for
a difference in treatment of foreign nationals as
regards their ability to exercise the right to freedom of
religion through participation in the life of organised
religious communities.

Where courts consider that the documentation
submitted in connection with a request for registration
of an association is insufficient, it is their task to
elucidate the applicable legal requirements and give
clear notice as to how to prepare the documents
required.

Where the findings of courts are devoid of any factual
basis, the refusal to register a religious association

will constitute an unjustified interference with its right
to freedom of religion and association.

Summary:

I. In 1997 a new law was enacted (the Religions Act)
which required that religious associations established
before 1997 bring their articles of association in
compliance with it and re-submit them for registration.
Failure to do so within the time-limit entailed the
termination of the organisation’s status as a legal
entity. In 1999 the applicant branch was denied re-
registration. The Moscow Justice Department based
its refusal on the fact that the number of founding
members was insufficient and that there were no
documents to prove that the members were lawfully
resident in Russia. It also held that since it had the
word “branch” in its name and the founders were
foreign nationals, the organisation was ineligible for
re-registration as a religious organisation under
Russian law. The applicant challenged that refusal
before a district court, where the Justice Department
argued that the applicant branch should be denied
registration as it was a “paramilitary organisation”.
The Justice Department also contended that it was
not legitimate to use the word “army” in the name of a
religious organisation. The District Court endorsed
that argument and held, in particular, that the
applicant’s articles of association failed to describe
adequately the organisation’s faith and objectives. A
city court upheld that judgment on appeal. The
applicant lodged applications for supervisory review
with the City Court and the Supreme Court which
were refused. In the meantime the time-limit for re-
registration of religious organisations had expired and
in 2001 a district court had struck off the applicant
from the State Register of Legal Entities.

In its application to the European Court of Human
Rights, the applicant complained that the refusal to
grant it status as a legal entity violated its right to
freedom of religion and freedom of association. It
relied on Articles 9 and 11 ECHR.

II. The Court examined the two main arguments
advanced by the domestic authorities for refusing the
applicant’s re-registration, namely its “foreign origin”
and its internal structure and religious activities. The
Court found no reasonable and objective justification
for a difference in treatment of Russian and foreign
nationals as regards their ability to exercise the right
to freedom of religion through participation in the life
of organised religious communities. Moreover, that
ground for refusal had no legal foundation.

As to the applicant’s faith and objectives, it had been
the national courts’ task to elucidate the applicable
legal requirements and give the applicant clear notice
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how to prepare the documents in order to be able to
obtain re-registration. That had not been done.
Accordingly, the courts could not rely on that ground
for refusing registration. Moreover, it was not for the
State to determine whether religious beliefs or the
means used to express them were legitimate.

Although the applicant branch was organised using
ranks similar to those used in the army and their
members wore uniforms, it could not seriously be
maintained that the applicant branch advocated a
violent change of constitutional foundations or
undermined the integrity or security of the State. The
domestic findings on this point were devoid of factual
basis. Nor was there any evidence to show that the
applicant had contravened any Russian law or pursued
objectives other than those listed in its articles of
association. The domestic courts’ finding in this regard
lacked evidentiary basis and was arbitrary. To sum up,
in denying the applicant’s re-registration the authorities
had not acted in good faith and had neglected their
duty of neutrality and impartiality vis-a-vis the
applicant’s religious community. Accordingly, there had
been an unjustified interference with its right to
freedom of religion and association. There had
therefore been a violation of Article 11 ECHR read in
the light of Article 9 ECHR.

Cross-references:

- Manoussakis and Others v. Greece, Judgment of
26.09.1996, Reports of Judgments and Decisions
1996-1V;

- United Communist Party of Turkey and Others v.
Turkey, Judgment of 30.01.1998, Reports of
Judgments and Decisions 1998-;

- Sidiropoulos and Others v. Greece, Judgment of
10.07.1998, Reports of Judgments and Decisions
1998-1V;

- Hasan and Chaush v. Bulgaria [GC], no. 30985/96,
Reports of Judgments and Decisions 2000-XI;

- Stankov and the United Macedonian Organisation
llinden v. Bulgaria, nos. 29221/95 and 29225/95,
Reports of Judgments and Decisions 2001-1X;

- Metropolitan Church of Bessarabia and Others v.
Moldova, no.45701/99, Reports of Judgments
and Decisions 2001-XIl;

- Refah Partisi (Welfare Party) and Others v.
Turkey [GC], nos. 41340/98, 41342/98, 41343/98
and 41344/98, Reports of Judgments and
Decisions 2003-l;

- Gorzelik and Others v. Poland [GC], no. 44158/98,
Reports of Judgments and Decisions 2004-I;

- Church of Scientology Moscow and Others
v. Russia (dec.), no. 18147/02, 28.10.2004;

- Partidul Comunistilor (Nepeceristi) and
Ungureanu v. Romania, no. 46626/99, Reports of
Judgments and Decisions 2005-I;

- Christian Democratic People’s Party v. Moldova
(dec.), no. 28793/02, 22.03.2005;

- Kimlya, Sultanov and Church of Scientology of
Nizhnekamsk v. Russia (dec.), nos. 76836/01
and 32782/03, 09.06.2005;

- Tsonev v. Bulgaria, no. 45963/99, 13.04.2006.

Languages:

English, French.
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Systematic thesaurus (V18) *

*

Page numbers of the systematic thesaurus refer to the page showing the identification of the
decision rather than the keyword itself.

1 Constitutional Justice'
1.1 ConStItUtIoNal JUFISAICHION? ............oioiieeeeeeeeeeeeeeee e n s n e 268
1.1.1  Statute and organisation
1.1.1.1  Sources
1.1.1.1.1 (7] 0153 1101 1o o H RSP 268
1.1.1.1.2 Institutional Acts
1.1.1.1.3  Other legislation
1.1.1.1.4 Rule issued by the executive
1.1.1.1.5  Rule adopted by the Court®
1.1.1.2 Independence
1.1.1.2.1 Statutory independence
1.1.1.2.2 Administrative independence
1.1.1.2.3 Financial independence
1.1.2 Composition, recruitment and structure
1.1.21  Necessary qualifications*
1.1.2.2 Number of members
1.1.2.3  Appointing authority
1.1.2.4  Appointment of members®
1.1.2.5 Appointment of the President®
1.1.2.6  Functions of the President / Vice-President
1.1.2.7  Subdivision into chambers or sections
1.1.2.8  Relative position of members’
1.1.2.9 Persons responsible for preparing cases for hearing®
1.1.2.10 Staff
1.1.2.10.1 Functions of the Secretary General / Registrar
1.1.2.10.2 Legal Advisers
1.1.3  Status of the members of the court
1.1.3.1  Term of office Of MEMDEIS .....ccoieee e e e 27
1.1.3.2 Term of office of the President
1.1.3.3  Privileges and immunities
1.1.3.4  Professional incompatibilities
1.1.3.5 Disciplinary measures
1.1.3.6 Remuneration
1.1.3.7 Non-disciplinary suspension of functions
1.1.3.8  End of office
! This chapter — as the Systematic Thesaurus in general — should be used restrictively, as the keywords in it should only be
used if a relevant question is raised. This chapter is thus not used to establish statistical data; rather, the Bulletin reader or
user of the CODICES database should only find decisions under this chapter when the subject of the keyword is an issue in
the case.
2 Constitutional Court or equivalent body (constitutional tribunal or council, supreme court, etc.).
3 For example, rules of procedure.
4 For example, age, education, experience, seniority, moral character, citizenship.
° Including the conditions and manner of such appointment (election, nomination, etc.).
6 Including the conditions and manner of such appointment (election, nomination, etc.).
! Vice-presidents, presidents of chambers or of sections, etc.
z For example, State Counsel, prosecutors, etc.

(Deputy) Registrars, Secretaries General, legal advisers, assistants, researchers, etc.
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1.1.3.9 Members having a particular status'®
1.1.3.10 Status of staff"’
1.1.4  Relations with other institutions
1141 Head of StAte'® ..o e 227
1.1.4.2  Legislative DOIES ........coooiiiii e 455
1.1.4.3 Executive bodies
LR I S O o 10| £ PRSP 9, 268, 301
1.2 Types of claim
1.21  Claim by @ PUBIC DOAY ...t e e e e 400, 411
2 I TR o 1= Y= To o S 2= = TN 23, 227
1.21.2 Legislative bodies
1.2.1.3 Executive bodies
1.2.1.4 Organs of federated or regional authorities
1.2.1.5 Organs of sectoral decentralisation
1.2.1.6  Local self-government body
1.2.1.7  Public Prosecutor or Attorney-General
1.2.1.8 Ombudsman
1.2.1.9 Member states of the European Union
1.2.1.10 Institutions of the European Union
1.2.1.11 Religious authorities
1.2.2  Claim by a private body or individual
1.2.2.1  NATUFAI PEISON ...ttt e e e e e e e e e e e s e neneneenennnnnes 429
1.2.2.2  Non-profit-making corporate body
1.2.2.3  Profit-making corporate body
1.2.2.4  POlItICAl PArIES....cii i ittt e e e e e e e e e e e 334
1.2.2.5 Trade unions
123 Referral by @ CoUrt™ ..o 332, 433, 448
1.2.4 Initiation ex officio by the body of constitutional jurisdiCtion ............cccccoeiiiiiiiiiii i, 438
1.2.5  Obligatory review'
1.3 JUIRISAICTION ...ttt ettt ee et ettt e et e et e ee e e e e e e eeeeeeeeeeeeeeeeeeeeeeeeneennenes 268
1.3.1  SCOPE Of FEVIEW...coiieeiiiiiiiiiie e 55, 219, 260, 300, 342, 344, 444, 458
1.3.1.1  EXEENSION' ..o 155, 241, 242, 330
1.3.2  Type of review
1.3.2.1  Preliminary / @X POSt fAClO FEVIEW .........ccoiiuuuiiiiiie ettt 112
1.3.2.2 Abstract / concrete review
LR TR T Yo 1Y/ Yo VA 0T 1YY= = USSP PRRPR 48
1.3.4  Types of litigation
1.3.4.1 Litigation in respect of fundamental rights and freedoms ...................... 29, 35,125, 413
1.3.4.2 Distribution of powers between State authorities™ ...............cocoooveieeiieiieenn. 259, 411
1.3.4.3 Distribution of powers between central government and federal or regional entities'”
1.3.4.4 Powers of local authorities'®
1.3.4.5 Electoral disputes
1.3.4.5.1 Presidential elections
1.3.4.5.2 Parliamentary elections
1.3.4.5.3 Regional elections
1.34.54 LOCAl €lECHONS ..o 413
1.3.4.5.5 Elections of officers in professional bodies...........cccccieviiiiiiiieeeie, 317
10 For example, assessors, office members.
" (Deputy) Registrars, Secretaries General, legal advisers, assistants, researchers, etc.
2 Including questions on the interim exercise of the functions of the Head of State.
1 Referrals of preliminary questions in particular.
" Enactment required by law to be reviewed by the Court.
s Review ultra petita.
16 Horizontal distribution of powers.
:; Vertical distribution of powers, particularly in respect of states of a federal or regionalised nature.

Decentralised authorities (municipalities, provinces, etc.).




Systematic Thesaurus 521

1.3.4.56 Referenda and other consultations'
1.3.4.6  Admissibility of referenda and other consultations®.................ccccooveeveeeeeeceeeeeeenn. 475
1.3.4.6.1 Referenda on the repeal of legislation
1.3.4.7 Restrictive proceedings
1.3.4.7.1 Banning of political parties
1.34.7.2 Withdrawal of civil rights
1.3.4.7.3 Removal from parliamentary office
1.34.7.4 Impeachment
1.3.4.8 Litigation in respect of jurisdictional conflict............cccoiiviiiiiiiii 429
1.3.4.9 Litigation in respect of the formal validity of enactments®’
1.3.4.10 Litigation in respect of the constitutionality of enactments
1.3.4.10.1 Limits of the legislative competence
1.3.4.11 Litigation in respect of constitutional revision
1.3.4.12 Conflict of laws®
1.3.4.13 Universally binding interpretation of laws
1

.3.4.14 Distribution of powers between Community and member states.......................... 40, 342

1.3.4.15 Distribution of powers between institutions of the Community
1.3.5  The SUDJECE Of FEVIEW .....eeiiiiiie e e e e e e e e e 241, 289, 455
1.3.5.1  International tre@ties ..........ooeiveiiie s 242,342,438
1.3.5.2  COMMUNITY TAW ...ttt et 342
1.3.5.2.1 Primary 1egislation ............oooiiiiii 438
1.3.5.2.2 Secondary 1egislation ... 163, 340
1.3.5.3  CONSHLUON ..ot 13, 16, 23, 209

1.3.5.4  Quasi-constitutional legislation®*

1.3.5.5 Laws and other rules having the force of laW............ccccviieiiiiiiiiii e, 112, 268

1.3.5.5.1 Laws and other rules in force before the entry into force
of the Constitution

1.3.5.6  Decrees of the Head of State
1.3.5.7 Quasi-legislative regulations
1.3.5.8 Rules issued by federal or regional entities
1.3.5.9  Parliamentary FUIES .........uueiiiii et e e ee e e e e e s reee e e e e e e annnes 70
1.3.5.10 Rules issued by the eXECULIVE ... 497
1.3.5.11 Acts issued by decentralised bodies

1.3.5.11.1  Territorial decentralisation®

1.3.5.11.2 Sectoral decentralisation®

1.3.5.12 COUMt dECISIONS ..cccoeiiiieieee et e e e e e e e e 219, 305, 398
1.3.5.13  AdMINISIratiVe @CES.......uueiiiiiii i e e e e e e e e 455
1.3.5.14  GOVEINMENt ACES™ ......ooovoieiecieieeceeceicee e 150, 444
1.3.5.15 Failure to act or to pass Iegislation28 ..... 19, 20, 25, 39, 46, 227, 245, 247, 250, 338, 438
1.4 Procedure

1.4.1  General characteristics®

1.4.2  SUMMAIY PrOCEAUIE. .....ei et et e e et e e e ettt e e et eeeaameeeeeaaneeeeeaneeeeeamseeeaannseeeaannseaeaanseeeeanneeens 13

1.4.3  Time-limits for instituting ProCeedINGS ..........coiiiiiiiiiie e 507
1.4.3.1 Ordinary time-limit........c.oomiiiiie e 241, 344
1.4.3.2 Special time-limits

1 This keyword concerns questions of jurisdiction relating to the procedure and results of referenda and other consultations. For
questions other than jurisdiction, see 4.9.2.1.

2 This keyword concerns decisions preceding the referendum including its admissibility.

z Examination of procedural and formal aspects of laws and regulations, particularly in respect of the composition of
parliaments, the validity of votes, the competence of law-making authorities, etc. (questions relating to the distribution of
powers as between the State and federal or regional entities) are the subject of another keyword 1.3.4.3.

2 As understood in private international law.

= Including constitutional laws.

2 For example, organic laws.

% Local authorities, municipalities, provinces, departments, etc.

* Or: functional decentralisation (public bodies exercising delegated powers).

z Political questions.

zz Unconstitutionality by omission.

Including language issues relating to procedure, deliberations, decisions, etc.
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1.4.3.3 Leave to appeal out Of iME........ooiiiie e 206
1.4.4  Exhaustion of remedies
1.4.5  Originating OCUMENT.........oiiiiiiii ittt ettt et e ne e nnne s 45
1.4.5.1 Decision to act®
1.4.5.2 Signature
1.4.5.3 Formal requirements
1.4.54 Annexes
1455 Service
R T 1 (oYU o SRR 461
1.4.6.1  Time-limits
1.4.6.2 Form
1.4.6.3 Ex-officio grounds
1.4.7  Documents lodged by the parties®'
1.4.71  Time-limits
1.4.7.2 Decision to lodge the document
1.4.7.3 Signature
1.4.7.4 Formal requirements
1.4.7.5 Annexes
1.4.7.6  Service
1.4.8 Preparation of the case for trial
1.4.8.1 Registration
1.4.8.2 Notifications and publication
1.4.8.3 Time-limits
1.4.8.4  Preliminary proCeeAINGS .......ccccuiiiiiiiiii ittt 102
1.4.8.5 Opinions
1.4.8.6 Reports
1.4.8.7 Evidence
1.4.8.7.1 Inquiries into the facts by the Court
1.4.8.8 Decision that preparation is complete
1.4.9 Parties
1.4.9.1  LOCUS SEANGIT ...t 119, 340, 400
Ti4.9.2  INEEIEST .o 334, 340
1.4.9.3 Representation
1.4.9.3.1 The Bar
1.4.9.3.2 Legal representation other than the Bar
1.4.9.3.3 Representation by persons other than lawyers or jurists
1.4.9.4 Persons or entities authorised to intervene in proceedings ...........cccccoiiiiiiieeeeeinnnins 119
1.4.10 Interlocutory proceedings
1.4.10.1 Intervention
1.4.10.2 Plea of forgery
1.4.10.3 Resumption of proceedings after interruption
1.4.10.4 Discontinuance of proceedings®™ ............ccccoiiieeeeeeeeeeeeeee e 45, 289
1.4.10.5 Joinder of similar cases
1.4.10.6 Challenging of a judge
1.4.10.6.1 Automatic disqualification
1.4.10.6.2 Challenge at the instance of a party
1.4.10.7 Request for a preliminary ruling by the Court of Justice
of the European COMMUNILIES .........cccoiiiiiiiiic e 231, 332,433
R B B == T4 T PR P RSP TP PP P PPPRPPI 246
1.4.11.1 Composition of the bench
1.4.11.2 Procedure
1.4.11.3 In public/in camera
1.4.11.4 Report
1.4.11.5 Opinion
% For the withdrawal of proceedings, see also 1.4.10.4.
o Pleadings, final submissions, notes, etc.
zz May be used in combination with Chapter 1.2. Types of claim.

For the withdrawal of the originating document, see also 1.4.5.
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1.4.11.6 Address by the parties

1.4.12 Special procedures
1.4.13 Re-opening of hearing
1.4.14 Costs™
1.4.14.1 Waiver of court fees
1.4.14.2 Legal aid or assistance
1.4.14.3 Party costs
1.5 Decisions
1.5.1 Deliberation
1.5.1.1  Composition of the bench
1.5.1.2 Chair
1.5.1.3 Procedure
1.5.1.3.1 Quorum
I T I 0 Vo (= S SO 457
1.5.2 Reasoning
1.5.3 Form
1.5.4 Types
1.5.4.1  Procedural AECISIONS.........cuiiiiiiiiiiiiiie et e e e e e s et e e e e e s reeeeeeeesannees 35
1.5.4.2 Opinion
1.5.4.3  Finding of constitutionality or unconstitutionality®® ..................ccoooeiviiioiieieeeeeenn. 298
1.5.4.4  Annulment
1.5.4.4.1 Consequential annulment
(ST T S U ] o =Y 13 o o ISR 208
1.5.4.6 Modification
1.5.4.7  INTEIIM MEASUIES ...ttt e e e e e st e e e e e e e e e e e e e annnes 102
1.5.5 Individual opinions of members
1.5.5.1  Concurring opinions
1.5.5.2 Dissenting opinions
1.5.6  Delivery and publication
1.5.6.1 Delivery
1.5.6.2 Time limit
1.5.6.3 Publication
1.5.6.3.1 Publication in the official journal/gazette
1.5.6.3.2 Publication in an official collection
1.5.6.3.3 Private publication
1.5.6.4 Press
1.6 ] (=Y o PSP PSPOPPRN 146, 149, 289, 413
1.6.1 S Teo] o= TSRO PP 349, 435
1.6.2 Determination of effects by the court .................. 17,19, 46, 62, 152, 154, 206, 250, 301, 327, 330
1.6.3 EffECE ©1g8 OIMINES ..ot e e 118, 268
ST Tt B = T = I 0 [=Yo ) RN 45, 64, 260
1.6.4  Effect inter partes
1.6.5  TemMPOral €ffECE ... ..o e e e e e e e e ae e e e e e e anne 480
1.6.5.1  Entry into force of decision
1.6.5.2 Retrospective effeCt (EX tUNC) .......uveeeeeiiiiiie e 204, 390, 490
1.6.5.3  Limitation on retrospective effect ... 206
1.6.5.4  Ex nunc effect
1.6.5.5 Postponement of temporal effeCt...........cccomiiiiiiiiiiiii 78, 307
I = (=T o U 1o o EO ST P PP PPPPPN 492
1.6.6.1 Body responsible for supervising execution
1.6.6.2 Penalty payment
1.6.7  INfluENCE ON STAIE OFQANS ....coiiiiieeiee e e e e et e e e e e e e s e e e e e e s aannnes 17
1.6.8 Influence on everyday life
1.6.9 Consequences for other Cases ... 119, 507
z‘; Comprises court fees, postage costs, advance of expenses and lawyers' fees.

For questions of constitutionality dependent on a specified interpretation, use 2.3.2.
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1.6.9.T  ONQGOING CASES ...ttt ettt ettt ettt b e 17, 349
1.6.9.2  DECIAEA CASES ....oeiiiiiiieeiiiiee ettt ettt ettt e ettt e e s en e e et e e e e e e nnes 160
2 Sources
2.1 Categories®

2.1.1 Written rules
2.1.1.1  National rules
2.1.1.1.1 (070) 0153 1110 1 (o] o IR TP 23, 209, 273, 448, 494
2.1.1.1.2 Quasi-constitutional enactments®”

2.1.1.2 National rules from other countries
21.1.3  CommuNity [aW ..ccooiiiiiiieeceeeece e 103, 218, 332, 340, 390, 448
2.1.1.4  International iNStrumMeNntS........cccoooiiiiiiiiie e 204, 276, 390, 429
21.1.41 United Nations Charter of 1945
21.1.4.2 Universal Declaration of Human Rights of 1948
2.1.14.3 Geneva Conventions of 1949 ... ..o 170, 325, 446
2.1.1.4.4  European Convention on Human Rights of 1950% ................. 23, 167, 209,
................................................................................................ 454,498, 499
2114 Geneva Convention on the Status of Refugees of 1951 ........ 142, 206, 495
21.1.4.6 European Social Charter of 1961 .........oooiiiiiiieee e 168
21147 International Convention on Elimination of all Forms of
Racial Discrimination of 1965 ... 209
21.1.4.8 International Covenant on Civil and Political Rights of 1966
2.1.1.4.9 International Covenant on Economic, Social and Cultural Rights of 1966
2.1.1.4.10 Vienna Convention on the Law of Treaties of 1969
2.1.1.4.11  American Convention on Human Rights of 1969 ..........c.cccceciiiiiinieens 154
2.1.1.4.12 Convention on the Elimination of all Forms of
Discrimination against Women of 1979
2.1.1.4.13 African Charter on Human and Peoples' Rights of 1981
2.1.1.4.14 European Charter of Local Self-Government of 1985
2.1.1.4.15 Convention on the Rights of the Child of 1989
2.1.1.4.16 Framework Convention for the Protection of National Minorities of 1995
2.1.1.4.17 Statute of the International Criminal Court of 1998
2.1.1.4.18 Charter of Fundamental Rights of the European Union of 2000
2.1.1.4.19 International conventions regulating diplomatic
and consular relations ... 323, 435, 437
2.1.2  UnWrtlen rules ... 429
2.1.2.1  Constitutional custom
2.1.2.2  General prinCiples Of IaW..... ..ot 164, 336
2.1.2.3 Natural law
2.1.3 Case-law
2.1.3.17  DOMESHIC CASE-IAW .....oeiiiiiiiiiieiiieieeeeeee ettt e e e e e e e e e ennnennnnnes 325
2.1.3.2 International case-law
2.1.3.2.1 European Court of Human Rights .................. 145, 147, 204, 263, 296, 499
2.1.3.2.2 Court of Justice of the European Communities...........cccccvveeeeeeninnns 14, 147
2.1.3.2.3 Other international bodI€s ............ooeeeeeeeeeeieeeeeeaeee 435
2.1.3.3  FOreign CAsS@-laW.......ccuueiiiiiiie ettt e e 142
2.2 Hierarchy
2.21 Hierarchy as between national and non-national SOUrCES ............ccccuviiiiiieiiiiiiiiiieie e 6, 147
2.2.1.1  Treaties and CONSHItULIONS ......ooiiiiiie e 23, 209
2.21.2 Treaties and legislative actS..........cceeveiiiiiiiiiii 55, 296, 323, 495
2.21.3 Treaties and other domestic legal instruments
2.2.1.4  European Convention on Human Rights and constitutions .............cc.cccoeeuvineeen. 209, 454
% Only for issues concerning applicability and not simple application.
& This keyword allows for the inclusion of enactments and principles arising from a separate constitutional chapter elaborated
38 with reference to the original Constitution (declarations of rights, basic charters, etc.).

Including its Protocols.
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2.2.1.5 European Convention on Human Rights and non-constitutional

domestic 1egal INSITUMENTS .......oiiiiiiiiiee e e 221
2.2.1.6  Community law and domestiC laW............ccccurriieeeeeiiiiiiieeeee e 14, 40, 218, 342, 433
2.2.1.6.1 Primary Community legislation and constitutions ..............ccccccciiiiieene 48
221.6.2 Primary Community legislation and domestic
non-constitutional legal iNStruments ............cccccee e 448
2.21.6.3  Secondary Community legislation and constitutions ................ 48, 231, 419
2.2.1.6.4  Secondary Community legislation and domestic
non-constitutional instruments..........cccocoveeeiiiveeeennn. 55, 159, 164, 245, 246
2.2.2 Hierarchy as between national SOUICES ..........cccuviiiiiii i 442 471
2.2.21 Hierarchy emerging from the Constitution
22211 Hierarchy attributed to rights and freedoms ...........cccooieeiiiiiiiiiiiennee, 485
2.2.2.2 The Constitution and other sources of domestic law .............coovvvveieereerennnn. 99, 384, 398

2.2.3  Hierarchy between sources of Community law

2.3 Techniques of review
2.3.1  Concept of manifest error in assessing evidence or exercising discretion..............c.ccccce.. 231,419
2.3.2  Concept of constitutionality dependent on a specified interpretation® ............... 16, 17, 52, 76, 384
2.3.3 Intention of the author of the enactment under review...........cooeovvveeiiiiiiiiiiiiieeees 149, 163, 456
2.3.4  Interpretation DY @nalogy...........ooi oo 246
2.3.5 Logical interpretation
2.3.6 Historical INterpretation ... ..o 218, 449
2.3.7 Literal interpretation
2.3.8  Systematic interpretation........ ..o 76, 449
2.3.9  Teleological INTerpretation .............eiiiii i e 33, 456
3 General Principles
3.1 ST 02V =T =T o [ | TP PRPPR 40
3.2 REPUDBIICIMONAICRY ... e e et e e e e e s st e e e e e e s b e eeeaeeenan 462
3.3 (91T 4 ToTod - VoY SRS 40, 307, 316, 503
3.3.1 Representative demMOCIACY ........ccoooiiiiiiiiie e 75, 294, 334
KR 20 B 1 =Ter e (=10 Lo Tl = o VAPPSO ERP PP 266
3.3.3  PlIUralist deMOCTACY ™ .........ooeeeeeeeeee ettt 86, 99
34 Separation of POWErS ............ccccvveeiiiiiiiiieeee e, 50, 55, 86, 88, 105, 112, 135, 199, 269, 281,
.................................................................................................. 290, 315, 325, 386, 396, 411, 422, 449, 452
3.5 S0CHaAl StAte™ ..o 292, 293, 468
3.6 Structure of the State *
3.6.1 Unitary State
3.6.2 Regional State
3.6.3  FeAEral STatl......ooiiiiiieeie e e e e e e e s e e e e e e e aanne 292
3.7 Relations between the State and bodies of a religious or ideological nature®....................... 123, 460
3.8 Territorial principles
3.8.1 Indivisibility of the territory
% Presumption of constitutionality, double construction rule.
40 Including the principle of a multi-party system.
“ Includes the principle of social justice.
:z See also 4.8.

Separation of Church and State, State subsidisation and recognition of churches, secular nature, etc.
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3.9 Rule of law ..........c..oovviiiiiii e 9, 31, 40, 78, 82, 97, 105, 112, 133, 157, 215, 218, 264,
.......................................................................... 266, 267, 268, 269, 284, 303, 315, 316, 399, 470, 483, 500

3.10 Certainty of the law™ ..., 31,40, 78, 97, 114, 159, 164, 214, 215, 225, 227,
.................................................................................................................. 248, 336, 393, 402, 406, 471, 500

3.1 Vested and/or acquired rights ... 105, 227, 282, 292, 293, 390

3.12 Clarity and precision of legal provisions.................cccccoiiiiiiiiineene, 31, 46, 94, 97, 105, 114, 231, 279,
.......................................................................................................................... 284, 312, 440, 456, 471, 480

3.13 Legality™ .........o.ooeieeeeeeeeeeeeeeeeeeeeen 33, 84, 105, 112, 131, 135, 143, 163, 281, 303, 312, 406

3.14  Nullum crimen, nulla poena sine 1ege ..................c.ccccoovveveoeviceeeeeeeerrrn. 157, 159, 202, 231, 273, 471

3.15 Publication of laws
3.15.1 Ignorance of the law is no excuse
3.15.2 Linguistic aspects

3.16 Proportionality .............cccccooiiiiiiiiiiiiine. 7,14,42,64, 72, 80, 89, 90, 94, 105, 109, 123, 128, 157, 164,
................................................................. 170, 208, 224, 235, 255, 256, 263, 287, 301, 312, 313, 341, 349,
.......................................................... 391, 398, 406, 408, 410, 446, 451, 466, 468, 473, 483, 485, 489, 501

3.17 Weighing of interests ...............cccciiiii i 7,72, 80,99, 119, 121, 199, 255, 256, 284, 294,
.................................................................. 310, 313, 321, 349, 424, 443, 466, 473, 475, 477, 485, 490, 501

3.18 General interest® ...............c.c.cocooiiiiiieeeee, 7,52, 55, 68, 88, 90, 119, 150, 284, 287, 312, 345,
.......................................................................................... 401, 406, 408, 440, 460, 462, 466, 473, 483, 501

3.19 Margin of appreciation ...............ccccviiiiiiii e 94,167, 170, 202, 204, 251, 338, 406

3.20 2 Y= 1o B o] (=] 4 (=3 29, 157, 202, 256, 327, 477

321  EQUANItY™ ... .ot 133, 202, 229

3.22 Prohibition of arbitrariness.....................ccooiviii 42,94, 105, 170, 219, 312, 384, 489, 517

3.23 Equity

3.24  Loyalty to the State®

3.25  Market @CONOMY™ ...........cooimiiiiceeeeeeeee et 263, 279

3.26 Principles of CommuNity [awW .............oooiiiiii e 103, 162, 341
3.26.1 Fundamental principles of the Common Market .............cooooiiiiiiieiiiiii e 40, 448
3.26.2  DIFECE EffEC™ ... 40
3.26.3 Genuine co-operation between the institutions and the member states ..............c.cccocooii. 160

4 Including maintaining confidence and legitimate expectations.

4 Principle according to which sub-statutory acts must be based on and in conformity with the law.

4 Prohibition of punishment without proper legal base.

4 Including compelling public interest.

48 Only where not applied as a fundamental right (e.g. between state authorities, municipalities, etc.).

49 Including questions of treason/high crimes.

z:’ Including prohibition on monopolies.

For the principle of primacy of Community law, see 2.2.1.6.
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4 Institutions
4.1 Constituent assembly or equivalent body*
411 [ oot Yo (1] SRR 396
4.1.2  LimItatioNS ON POWETS ......eiiiiiiiiiiiiit ittt e e e e ettt e e e ettt e e e e e e e e snbbeeeeeeeeaannnnes 396
4.2 State Symbols
421 = T PRSPPI 22,394
4.2.2  NatioNal NOIAAY......ccoiiiiie et e e e 394
. B = [0 o= =0 1 =T o PSSP PRRPS 22
S =Y o = =T 0 g1 o] =Y o o RO PRRRR 22
42,5 Motto
4.2.6  Capital city
4.3 Languages
o Ty B @ el = 1 I = g T TN E= o [=T (=) ISR 266, 416
4.3.2  National language(s)
4.3.3 Regional language(s)
N \Y T To )4 AV =T Lo U =T =Y () PR STPPRRRN 266
4.4 Head of State
441 POWETS ...ttt e e e e e e e e e e e e e e e e e e e e e annraaaeaeeeannnnne 105, 140, 319, 462
4411 Relations with legislative bOdIEs®™.............cccocririiiiirierieeieeeee e 290
44.1.2 Relations with the executive powers™ ...............cccoevevovceveveeeceeeeeeean 105, 227, 259
4.41.3 Relations with judicial BOdIES™ ...........cocovriuriiriiieirireese e 259, 264, 396
4.4.1.4  Promulgation Of [aWS........cocuiiiiiiiiiii s 227
4415 International relations
4416 Powers with respect to the armed forces
4417 Mediating powers
4.4.2  Appointment
4421 Necessary qualifications
4.4.2.2 Incompatibilities
G B B 1 =Y o =1 (=T 1 o o PRSPt 209
4.4.2.4 Indirect election
4.4.2.5 Hereditary succession
443  Term of office
4431 Commencement of office
4.4.3.2 Duration of office
4.4.3.3 Incapacity
4.4.3.4 End of office
4.4.3.5 Limit on number of successive terms
444  Status
g N TN - o 11 RSP PRRRN 135
44411 Legal liability
444111 Immunity
4.44.1.1.2 Civil liability
444113 Criminal liability
44412 Political responsibility
45 Legislative bodies®®
451  Structure®
% Including the body responsible for revising or amending the Constitution.
% For example, presidential messages, requests for further debating of a law, right of legislative veto, dissolution.
o For example, nomination of members of the government, chairing of Cabinet sessions, countersigning.
% For example, the granting of pardons.
z‘: For regional and local authorities, see chapter 4.8.

Bicameral, monocameral, special competence of each assembly, etc.
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B.5.2  POWEIS™. ...ttt 300, 396, 403, 456, 505
45.21 Competences with respect to international agreements
4.52.2  POWErS Of @NQUINY™ .......oiieieeeeeeeceeee e 86
45.2.3 Delegation to another legislative body®°
4524 Negative INCOMPELENCE® ..ottt 250
453 Composition
4.5.3.1 Election of members
4.53.2 Appointment of members
4.5.3.3 Term of office of the legislative body
4.5.3.3.1 Duration
45.3.4 Term of office of members
45341  Characteristics®
4534.2 Duration
45343 End
454  Organisation®
4541 RuUles Of ProCEAUIE..........uviiiieie e 70, 165, 229, 455
4.54.2 President/Speaker
A543 SESSIONS™ ... ..ottt 316
4544  COMMILEES® ........omivieieeceeecee e 86, 229
455  Finances®
456  Law-making Procedure® ..ot 105, 307, 470, 503
4.5.6.1 Rightto initiate 1egisIation ...............eeiiii i 470
45.6.2 Quorum
4.5.6.3 Majority required
45.6.4 Rightofamendment..........cccccoiiiiiiiiiii e 50, 52, 54, 55, 422, 470
4.5.6.5 Relations DEtWEEN NOUSES.........iiieeieeee e e e e 422, 470
457 Relations with the executive bodies
4.5.7.1 Questions to the government
4.5.7.2 Questions of confidence
4.5.7.3 Motion of censure
4.5.8 Relations with judiCial DOGIES ..........ueiiiiiiiiii e e e e 396
4.5.9 Liability
4510  POILICAI PAITIES ....eeeeeeeeiiet ettt ettt e e e e et e e e e e e s bbb et e e e e e e e b e e e e e e e e e anne 229
4.5.10.1 Creation
4.5.10.2 Financing
4.5.10.3 Role
4.5.10.4 Prohibition
4511 Status of members of legislative bodies®...............cooiieiieeeeeeeeeeeeeeee e 70, 86, 133
4.6 EXECULIVE DOdIES® ... ... oo 140
4.6.1 Hierarchy
4.6.2  POWELS ..ottt ettt ettt et eseaeeeeenearnnnnnnrrneennns 259, 325, 383, 411, 444, 449
2 S B Yo o] To= L1 [o) o 1o} - 1.V SRR 281
4.6.3.1  Autonomous rule-making POWErs™®..............ccccoueverreuererereeeeeeeeee e 250, 422
4.6.3.2 Delegated rule-making POWEIS ..........cceeeeeiiiuiiieeeeeeeeiiiiieeenn 54,135, 247, 303, 471, 473
4.6.4  Composition
% Including specialised powers of each legislative body and reserved powers of the legislature.
% In particular commissions of enquiry.
€0 For delegation of powers to an executive body, see keyword 4.6.3.2.
o1 Obligation on the legislative body to use the full scope of its powers.
62 Representative/imperative mandates.
o3 Presidency, bureau, sections, committees, etc.
o4 Including the convening, duration, publicity and agenda of sessions.
6 Including their creation, composition and terms of reference.
€ State budgetary contribution, other sources, etc.
&7 For the publication of laws, see 3.15.
68 For example incompatibilities arising during the term of office, parliamentary immunity, exemption from prosecution and others.
For questions of eligibility, see 4.9.5.
jz For local authorities, see 4.8.

Derived directly from the Constitution.
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4.6.4.1  Appointment of MEMDETS ... e 444
4.6.4.2 Election of members

4.6.4.3 End of office of members

4.6.4.4 Status of members of executive bodies

IR T O o =1 o157 o] o [T PPRPPRN 281
4.6.6 Relations with Judicial DOGIES .........cooiiiiiiiiie e 411, 492
4.6.7  AdMINIStrative deCeNtraliSAtION" ... ... oo oottt ettt et 303
4.6.8 Sectoral decentralisation’

A.6.8.1  UNIVEISIHIES ... ettt e e e e e et e e e e e e e eaaeeeeaaaas 135, 319
4.6.9  The GIVil SEIVICE ™ ... 137, 140, 318, 497, 507

4.6.9.1 Conditions of access
4.6.9.2 Reasons for exclusion
46.9.21  Lustration™
4.6.9.3 Remuneration
4.6.9.4 Personal liability
4.6.9.5 Trade union status
3 Ty O 0 7= o 11 2 RS PPRPPRN 162
4.6.10.1 Legal liability
4.6.10.1.1  Immunity
4.6.10.1.2  CiVil labIlIty ..eeeeeeiieeieee e 487, 494
4.6.10.1.3  Criminal liability
4.6.10.2 Political responsibility

4.7 Judicial bodies™
471 BN LU 1Yo [ o3 1 o TR 325, 458
4711 EXclusive JUuriSAiCON .......eeeeiiieieeeeeeeeeeeeeeeeeeeeeeeeeeee e 81, 269, 334, 511
4.7.1.2 Universal JUFNISAICHON ........uiiiiiiiiiiieiiee et r e e e e aee e e e e e e e ennnnes 206
4713 Conflicts of jurisdiction”
4.7.2 g (o Tt To (U] =T 9, 11, 34, 485, 499
0 T I = o7 1 T o 1 PSPPSR 499
4.7.4  Organisation
4741 Members
47411 Qualifications
4.7.41.2 APPOINTMENT ..o 264, 481
47413 Election
47414 Term Of OffiCE e 27,199
47415 End of offiCe.......cooooi 264, 396
4.7.4.1.6 SHALUS .o nnnnaes 245, 246, 481
4.7.4.1.6.1 IncompatibilitieS.........ccceevviiiiiiiiieieeiiiee e, 199, 386
4.7.4.1.6.2 DisCIipliN€....cccooeiiiiiii 405
4.7.4.1.6.3 Irremovability...........cooiiiiii 199
4.7.4.2 Officers of the court
4743  Prosecutors / State COUNSEI™ ..........oooooeeeeeeeeeeeeeeeeeee e 452
4.7.4.3.1 POWETS ...t 206, 511
4.743.2 Appointment
4.7.4.3.3 Election
47434 Term of office
4.7.4.3.5 ENd Of OffiCE ... 396
4.7.4.3.6 S = L LU 1SRN 481
4.7.4.4 Languages
4.7.45 Registry
m See also 4.8.
& The vesting of administrative competence in public law bodies having their own independent organisational structure,
independent of public authorities, but controlled by them. For other administrative bodies, see also 4.6.7 and 4.13.
S Civil servants, administrators, etc.
™ Practice aiming at removing from civil service persons formerly involved with a totalitarian regime.
B Other than the body delivering the decision summarised here.
: Positive and negative conflicts.

Notwithstanding the question to which to branch of state power the prosecutor belongs.
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4746 Budget

475  Supreme Judicial Council or equivalent body™...............cooovoeoioeieiieeieeeeen 199, 396, 405, 411
4.7.6 Relations with bodies of international jurisdiction .............ccccooiiiiii 72,323
4.7.7 S TU o =10 0 L= oXo U [ F PR SPR 11, 97, 396, 405, 481

4.7.8  Ordinary courts
4.7.8.1 Civil courts
4.7.8.2 Criminal courts

4.7.9  AdMINISIratiVE COUMS ... ..ot e e e 399, 458
4.7.10 Financial courts’
S 0 T |V 111 = T VA oo T USRS 330, 511

4.7.12 Special courts
4.7.13 Other courts
4.7.14 Arbitration

4.7.15 Legal assistance and representation of parties..........cccoeiiiiiiiii i 19, 284
4.7.15.1 The Bar
471511 OrganiSation ....cc.eeeeeiiieeeeeee et e e e e e aneee s 284

4.7.151.2 Powers of ruling bodies
4.7.15.1.3 Role of members of the Bar

4.7.15.1.4 Status of members of the Bar..........oooueiieeee i 37, 58
4.7.15.1.5 Discipline

4.7.15.2 Assistance other than by the Bar...........coooiiiiiiii e 284
4.7.15.2.1  Legal @dVISErS .......ccoiiiiiiiiiee e 284

4.7.15.2.2 Legal assistance bodies
4.7.16 Liability

4.7.16.1 Liability of the State........eviiiiie i 221, 282
4.7.16.2 Liability Of JUAGES ..o e 396
4.8 Federalism, regionalism and local self-government
481  Federal entities®
4.8.2 ReEQIONS @Nd PrOVINCES. ... . 74, 208, 406
4.8.3  MUNICIPAIIES® ... oottt 27,103, 305, 383
4.8.4  Basic principles
R T g U] (o] [o a1V PPPRRR 406
4.8.4.2 Subsidiarity
4.8.5 Definition of geographical bOUNdaries. ..........cooiiiiiiiii e 300
4.8.6 Institutional aspects
4.8.6.1 Deliberative assembly .........oooiiiiiiiiiieeeeeeeeeeeeeeeee e 103, 300
4.8.6.1.1 Status of MEMDErS ..o 305
TN T2 b= o U1 (Y7 PSPt 103

4.8.6.3 Courts
4.8.7 Budgetary and financial aspects
4.8.7.1 Finance
4.8.7.2 Arrangements for distributing the financial resources of the State ................cc.......... 292
4.8.7.3 Budget
4.8.7.4  Mutual support arrangements
4.8.8  Distribution of powers
4.8.8.1  Principles and methods
4.8.8.2  IMPIEMENTALION ...ooiiiiiieeeee e e e e e e a e e e e e nannne 66
4.8.8.2.1 Distribution ratione materiae...............cccooeeeeeeeeeeiiiiiiiiiieeeiienns 20,74, 383
48.8.2.2 Distribution ratione loci
4.8.8.2.3 Distribution ratione temporis
48.8.2.4 Distribution ratione personae

R TG TS U o =Y /1= o o ISR 323
4.8.8.4  CO-OPEIATION ..ooiiiiiiiieeiieeeeeeeeee ettt a ittt e et e e e nenneeenetnennnnnnnnnnne 383
e For example, Judicial Service Commission, Conseil supérieur de la magistrature.
7 Comprises the Court of Auditors in so far as it exercises judicial power.
z:’ See also 3.6.

And other units of local self-government.
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4.8.8.5

International relations
4.8.8.5.1 Conclusion of treaties
4.8.8.5.2 Participation in international organisations or their organs

4.9 Elections and instruments of direct democracy®
491  Electoral COMMISSION® ... ...ttt 386
4.9.2 Referenda and other instruments of direct demOCracy ...........cccuvviiiiiiiiiiiiii e 290
4921 ADMISSIDIIY® ..o 290
4.9.3  Electoral SYStEM® ... 75
49.4  Constituencies
4.9.5  ENGIDIlItY®......o.oeeeeeeeeeeeeeeee et 23, 209
49.6 Representation of minorities
4.9.7  Preliminary procedures
49.71 [t [<Yox (o] =1 N o] | = 75, 103
4.9.7.2 Voter registration card
4.9.7.3 Registration of parties and candidates®
4974 Ballot PAPEIS® ..o 266, 413
498 Electoral campaign and campaign material®
4.9.8.1 Financing
4.9.8.2  CaAMPAIGN EXPENSES ...eeeeiieieeeiitieeeaieeeeeaaaeeeeaaneeeeaaaseeeeeaasseeasaseeeesanseeeaasseeeaanseeeeaanees 294
4.9.8.3 Protection of party logos
4.9.9 Voting procedures
4.9.9.1 Polling stations
4.9.9.2 Polling booths
4.9.9.3  VOUNG ..ot 413
4.9.9.4 Identity checks on voters
4995 Record of persons having voted®’
4996 Casting of votes™
499.7 Method of voting™
4.9.9.8  CoUNtiNG Of VOIES ...ttt ee e e e e e e e e 413
4.9.9.9 Electoral reports
4.9.9.10 Minimum participation rate required
4.9.9.11 Announcement of results
4.10 Public finances
4.10.1 Principles
g 0 = TH o o =Y RSO PPPRRN 338
4.10.3 Accounts
g L0 S O U ¢ =Y o VoSS 48
o L TR T 0= o1 (= I oY= o | PO PRRRR 48
4.10.6  AUAIING DOIES™ ... 338
S O T A - ¢ (o] o RS PPRPRRN 333
4.10.7.1 Principles
4.10.8  SHAE @SSES ...t nnrnnnnen 267,403
4.10.8.1  PrivatiSAtioN ....cooeeiieeeeee e e 293, 419
&2 See also keywords 5.3.41 and 5.2.1.4.
& Organs of control and supervision.
o For questions of jurisdiction, see keyword 1.3.4.6.
& Proportional, majority, preferential, single-member constituencies, etc.
% For aspects related to fundamental rights, see 5.3.41.2.
& For the creation of political parties, see 4.5.10.1.
& For example, names of parties, order of presentation, logo, emblem or question in a referendum.
8 Tracts, letters, press, radio and television, posters, nominations, etc.
o0 Impartiality of electoral authorities, incidents, disturbances.
o1 For example, signatures on electoral rolls, stamps, crossing out of names on list.
92 For example, in person, proxy vote, postal vote, electronic vote.
zj For example, Panachage, voting for whole list or part of list, blank votes.

For example, Auditor-General.
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4.11 Armed forces, police forces and secret services
g I I B V4 0 1 1= Yo [ 0 | (o1 <Y= F TP PPRR 66, 150, 152, 154
I I w0 [ oS (o] (o= TN 94,131, 494
4.11.3 Secret services

412  Ombudsman®
4.12.1 Appointment
4.12.2 Guarantees of independence
4.12.2.1 Term of office
4.12.2.2 Incompatibilities
4.12.2.3 Immunities
4.12.2.4 Financial independence
4.12.3 Powers
4.12.4 Organisation
4.12.5 Relations with the Head of State
4.12.6 Relations with the legislature
4.12.7 Relations with the executive
4.12.8 Relations with auditing bodies®
4.12.9 Relations with judicial bodies
4.12.10 Relations with federal or regional authorities

4.13 Independent administrative authorities® ..................c.cocooovviieiieeeeeeeeen. 105, 300, 422, 449, 455

4.14 Activities and duties assigned to the State by the Constitution®®

415 Exercise of public functions by private bodies ...................ccoocoiiii 137, 303, 318, 505
416 International relations ..o e e 131, 435, 437
4.16.1 Transfer of powers to international iNStitUtIONS...........cccuviiiiiieiiii e 241, 242

417 European Union
4.17.1 Institutional structure
4.17.1.1 European Parliament
4.17.1.2 Council
4.17.1.3 Commission
4.17.1.4 Court of Justice of the European Communities®

4.17.2 Distribution of powers between Community and member states............ccccoiiiiiiiiii e 164
4.17.3 Distribution of powers between institutions of the Community............ccooiiiiiiiiiiiiiii s 163
4.17.4  LegislativVe PrOCEAUIE .........eiiiii ettt e e et e e e e e e ene e e e e e e e e annnes 333

418  State of emergency and emergency powers'®

5 Fundamental Rights'"’
51 General questions
511 Entitlement 10 MgNTS ... 72,223, 485
L 700 I R IO P o P =N 22,23
51.1.1.1 Nationals living abroad
5.1.1.2 Citizens of the European Union and non-citizens with similar status.................. 103, 341
5.1.1.3  FOTIGNETS ...ttt 14, 128, 230, 263, 454
95

Parliamentary Commissioner, Public Defender, Human Rights Commission, etc.

o For example, Court of Auditors.

o The vesting of administrative competence in public law bodies situated outside the traditional administrative hierarchy. See
also 4.6.8.

o Staatszielbestimmungen.

o Institutional aspects only: questions of procedure, jurisdiction, composition, etc. are dealt with under the keywords of
Chapter 1.

E:’ Including state of war, martial law, declared natural disasters, etc.: for human rights aspects, see also keyword 5.1.4.1.

Positive and negative aspects.
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5.1.1.3.1 Refugees and applicants for refugee status............cccccooiiieine. 206, 495
5.1.1.4  Natural PEIrSONS.....cccoiiiii i 429
5.1.1.4.1  Minors'®
51142 Incapacitated
51.14.3 PrISONEIS ..ot 76, 511
51.1.44 Military personnel
5.1.1.5 Legal persons

5.1.1.5.1 Private law ... 384
51.1.5.2 PUBbliC 1aW .o 400
51.2 HOFIZONTAI ©ffECES ...t eaas 167, 401
51.3 Positive obligation of the State ... 224, 298
5.1.4  Limits and restrictions'®...........ccocoeo..... 78, 84, 88, 94, 99, 105, 109, 139, 145, 284, 287, 398, 401,
.................................................................... 406, 408, 440, 451, 460, 466, 468, 473, 483, 485, 501
5.1.4.1  Non-derogable Mghts ... 329
5.1.4.2 General/special clause of limitation
5.1.4.3 Subsequent review of limitation
5.1.5  Emergency sitUations’® ..............cccooomiiiieoeeeeeeeeeeee e 36, 66, 511
52 Equality .........ooooii, 17,19, 33, 36, 42, 43, 81, 84, 88, 93, 125, 202, 231, 273, 288,
.......................................................................................................................................... 406, 448, 477, 505
521 Scope of application.............ooo 37,105, 403
5.2.1.1  Public burdens'®
5.2.1.2  EMPIOYMENT ...oiiiiiiiiee et e e et e e e e e e et e e e e ea e e e e e e anne 16, 55
5.21.2.1 In private law
52122 IN PUBHC IaW ..ceiiieeee e 245, 246, 251
5.2.1.3  SOCIAl SECUMLY ...ceeeiiiiiiiiee ettt e e e a e 133, 271, 341, 431
5214 Elections ... 23,75, 208, 209, 260, 294, 413
5.2.2  Criteria of distinction............ccccceeeiiiiiiiiiiinnnn. 39, 85, 105, 133, 139, 260, 271, 312, 391, 429, 481
5221 GeNAEI ..o 13, 52, 246, 253
5222  RECE..... o 114
5.2.2.3  EthNIC OMGIN coeeeeeiiiiiiieee e 22, 23,114, 143, 209, 394
5.2.2.4  Citizenship or nationality'® ..............c.coc........ 14, 103, 206, 341, 431, 454, 462, 464, 495
LIV T o o3 F- o T 1o S SRRR 248
5.2.2.6 Religion
5227 Age
5.2.2.8 Physical or mental disability
5.2.2.9 Political opinions or affiliation
L L - g o U= To [ TP PPTP PP 266
5.2.2.11 SexXual orientation .........ooieeee e 150, 384, 490
5.2.2.12  CiVIl STAIUS™ ...t 118
5.2.2.13 Differentiation ratione teMPOIIS ............ccccuueeeiieiiiiiieee e 267, 293
5.2.3  Affirmative action............. 52
53 Civil and PolitiCal FIGIS .........c.c.oiiiiii e 72
5.3.1 Right to dignity ......ccceveeeeeininns 62, 66, 94, 204, 230, 253, 257, 312, 384, 424, 429, 466, 492, 511
532 RIgGhttolife .o, 66, 154, 155, 204, 238, 257, 273, 298, 329, 330,
............................................................................................................ 406, 446, 475, 492, 510, 511
5.3.3 Prohibition of torture and inhuman and degrading treatment...............ccccco.... 152, 155, 298, 328,
............................................................................................................ 329, 330, 492, 510, 511, 514
5.3.4  Right to physical and psychological integrity............ccccceiiiiiniiiinennn. 238, 274, 328, 329, 330, 429
102 For rights of the child, see 5.3.44.
108 The criteria of the limitation of human rights (legality, legitimate purpose/general interest, proportionality) are indexed in
chapter 3.
1o4 IncIEdes questions of the suspension of rights. See also 4.18.
108 Taxes and other duties towards the state.
106 According to the European Convention on Nationality of 1997, ETS No. 166, “nationality’ means the legal bond between a
person and a state and does not indicate the person’s ethnic origin” (Article 2) and “... with regard to the effects of the Conven-
o tion, the terms ‘nationality’ and ‘citizenship’ are synonymous” (paragraph 23, Explanatory Memorandum).

For example, discrimination between married and single persons.
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5.3.4.1 Scientific and medical treatment and experiments .............cccccvvevieeiiiiiiiiieneeeenn. 424, 514
5.3.5 Individual Iberty . .........coooooeoeeeeeeeeeeeeeee e 50, 143, 157, 312, 417, 510
5.3.5.1  Deprivation Of lIDEITY .......cccuiiiiiiii s 128
B.3.5.1.1  AITESt O e 328
5.3.5.1.2 NON-PENAI MEASUIES .....eeiiiiiiiiiiiieie e 424
5.3.5.1.3 Detention pending trial.........cccoocvviiiiiieiiiieee e, 31, 296, 315, 426
53514 Conditional release
5.3.5.2  Prohibition of forced or compulsory [abour ... 223
5.3.6  Freedom of MOVEMENt 10 .. o oot 72, 155, 256, 330
5.3.7 Right to emigrate
5.3.8  Right to citizenship or NAtioN@lity............couiiiiiiii e 218, 327
5.3.9  Rightof residence’™ ... 14, 128, 155, 230, 248, 263, 341
5.3.10 Rights of domicile and establiShment...............ooooii e 330
5.3.11  RIGht Of @SYIUM ..o e e e e e s ettt e e e e e e e s s araeeeeeeeannnes 142, 431
5.3.12  Security Of the PEISON ......oi it 494
5.3.13 Procedural safeguards, rights of the defence and fair trial.......... 9, 46, 94, 139, 157, 410, 435, 455

5.3.13.1 Scope
5.3.13.1.1 Constitutional proceedings
5.3.13.1.2  Civil ProCEEAINGS ...ceeeeeiiiiiiiiee ettt 217, 288
5.3.13.1.3 Criminal proceedings.........ccceeeeeeeriereanns 31, 288, 408, 426, 485, 508, 514
5.3.13.1.4 Litigious administrative proceedings
5.3.13.1.5 Non-litigious administrative proceedings

5.3.13.2 Effective remedy ........cccceeiiiiiiiiieee e 155, 157, 165, 298, 315, 328, 330,
............................................................................................................ 393, 402, 499, 510
5.3.13.3 Access to courts?.........c.cooriiiiriiinnnn. 9, 34, 81, 82, 165, 206, 213, 219, 242, 310, 315,
............................................................ 325, 393, 454, 455, 458, 480, 497, 499, 506, 510
5.3.13.3.1  HADEAS COMDUS ....eeeeeeeeiiiiiiiiee et 152, 157, 325
5.3.13.4 Double degree of jurisdiction™™...............coooiioeeeeeeeeeeeeeee e 34,76, 97, 288, 499
5.3.13.5 Suspensive effect of appeal
5.83.13.6 RIght to @ N aring........coociiiiiiii e 130, 296
5.3.13.7 Right to participate in the administration of justice™™............cccoieeeeeeeeeeeeeeeeen 81, 215
5.3.13.8 Right of access t0 the file..........oiiiiiiiii e 94
5.3.13.9 PUDIIC NEAMNNGS ..ce et e e e ee e e e e 97, 399
TG Tt 1 T [0 I 1 =T N o) T TSP OTS 508

5.3.13.11 Public judgments
5.3.13.12 Right to be informed about the decision

5.3.13.13 Trial/decision within reasonable time.................... 35, 152, 157, 213, 216, 408, 506, 511
5.3.13.14 Independence’™ .............cooo oo 298, 386, 405
5.3.13.15 Impartiality........c.cccoviiieiiiiie e 125, 199, 288, 298, 386, 405
5.3.13.16 Prohibition of reformatio in peius
5.3.13.17 Rules of evidence .........cccceeeevveeeeeiieeeecnn. 11, 130, 139, 211, 219, 321, 323, 461, 514
5.3.13.18 REASONING ... iiiiee ettt ee et e e et e e e e e e e s nae e e e aneeeeeannneeeeanes 36, 97, 219, 402
5.3.13.19 Equality Of @rms ...cccuneeiiiieee e 19, 81, 139, 399, 478
5.3.13.20 Adversarial prinCiple........coooi i 55
5.3.13.21 Languages
5.3.13.22 Presumption of iNNOCENCE ..........ccoooiiiiiiiiiii 112, 125, 315
5.3.13.23 Right to remain silent

5.3.13.23.1 Right not to incriminate oneself ...........ccccooiiiii 514

5.3.13.23.2 Right not to testify against spouse/close family

108 This keyword also covers “Personal liberty”. It includes for example identity checking, personal search and administrative
arrest.

109 Detention by police.

1o Including questions related to the granting of passports or other travel documents.

m May include questions of expulsion and extradition.

2 Including the right of access to a tribunal established by law; for questions related to the establishment of extraordinary courts,
see also keyword 4.7.12.

e This keyword covers the right of appeal to a court.

11: Including the right to be present at hearing.

Including challenging of a judge.
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5.3.14
5.3.15
5.3.16
5.3.17

5.3.18
5.3.19
5.3.20
5.3.21

5.3.22
5.3.23

5.3.24
5.3.25

5.3.26
5.3.27
5.3.28
5.3.29

5.3.30
5.3.31
5.3.32
5.3.33
5.3.34

5.3.35
5.3.36

5.3.37
5.3.38

5.3.39

5.3.13.24 Right to be informed about the reasons of detention
5.3.13.25 Right to be informed about the charges

5.3.13.26 Right to have adequate time and facilities for the preparation of the case ................. 157
5.3.13.27 Right to counsel

5.3.13.27.1 Right to paid legal assistance............cccocceiiiiiiiiii e 454
5.3.13.28 Right to examine WItNeSSES ......cooeiiiiiiii 117, 130
INE DIS N IAEIM ..ot e 221, 225, 289, 463, 464
Rights of victims Of CriMe ........ovviiiiiie e 81, 130, 206, 282, 429
Principle of the application of the more lenient law ...........ccccooooiiiiiiiiiiiiicecceec 6
Right to compensation for damage caused by the State ............. 80, 152, 154, 162, 213, 221, 269,
............................................................................................ 282, 327, 328, 330, 408, 429, 510, 511
Freedom of CONSCIENCE ™0 ... ..o 29, 99, 145, 255
Freedom of opinion
Freedom Of WOISID ....ooiii i 123, 255, 256, 460, 517
Freedom of expression’"............ccccoooeuvverevcerceiennn, 91, 102, 105, 150, 204, 237, 242, 253, 294,
.................................................................................................................... 305, 401, 451, 477, 485
Freedom of the written press ..o, 16, 90, 102, 204, 237, 313, 477
Rights in respect of the audiovisual media and other means of mass communication.............. 105,
.................................................................................................................................... 253, 477, 485
Right to information............cccciieeiiiiee e 152, 204, 250, 294, 316, 401, 424, 466, 485, 498
Right to administrative transSparenCy ..o 250, 487, 498
5.3.25.1 Right of access to administrative documents.............c..ccceeeuvrnneee. 94, 250, 345, 347, 424
National service''
Freedom of association...........coceuueeiiiiiiiiiiiiieee e 58, 154, 167, 168, 242, 384, 433, 517
Freedom of @SSembBIY ... 99, 312, 451, 501
Right to participate in public affairs ... 300, 307, 390

5.3.29.1 Right to participate in political activity
Right of resistance

Right to respect for one's honour and reputation .............cccccviiiiiiiiiiii e 237, 257, 305
Right to private life ...........cccooieiiiii 50, 62, 94, 149, 204, 230, 274, 301, 466
5.3.32.1 Protection of personal data........................ 238, 424, 498
Right to family ife"™® ..........coooeeeeeeeeeee e 14, 230, 245, 246, 263, 417, 468
5.3.33.1 Descent
5.3.33.2 SUCCESSION.. ..o 61, 269, 490
T | a1 (o T 0 = 4 =T =TSP 391, 417, 468
Inviolability Of the NOME.........eeii e 94, 321
Inviolability of COMMUNICALIONS. ........o e e 94
5.3.36.1 Correspondence
5.3.36.2 Telephonic COMMUNICALIONS ......uuiiiiieiiiiiiiiiiee e 109, 478
5.3.36.3 Electronic COMMUNICALIONS ........uiiiiie e e e e e e e e eeaaas 50, 242
L Te ] 1] =Y 110 o T SRR 76, 82
Non-retrospective effect of [aW..........ccccuviiiii i 248, 317, 500
5.3.38.1 CrimiNal W ........cooieeieeieee et 6, 159, 276, 471
LRI T T2 O 1V I F= 1Y 275, 490
5.3.38.3 Social laW ... 133
5.3.38.4 Taxation [aw...........ooooiiii 93
Right to property™..........oooeeoeeeeeeeeeeeeeeeeeeeeeenn, 11, 20, 25, 39, 45, 61, 78, 80, 88, 105, 119,
.................................................................... 121, 147, 155, 215, 241, 269, 275, 279, 440, 468, 477
5.3.39.1 EXPropriation.........cccceeeviiiiiiiiiie e 7,46, 137, 256, 272, 318, 440
5.3.39.2 Nationalisation ... 214
5.3.39.3 Other limitations..........cccceeeeiiiiiiiiiieee e, 64, 84, 89, 121, 224, 255, 287, 349,
.................................................................................... 398, 406, 431, 440, 468, 483, 489

116

17
118
119
120

Covers freedom of religion as an individual right. Its collective aspects are included under the keyword “Freedom of worship”

below.

This keyword also includes the right to freely communicate information.

Militia, conscientious objection, etc.

Aspects of the use of names are included either here or under “Right to private life”.
Including compensation issues.
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5.3.39.4  PrivatiSation .......coooiiiiiiiiie e 46, 78, 293
5.3.40  LiNQUISTIC frEEAOM .....eiiiiie et e et e e e e s et e e e e e e e s e e e e e e e e e nnrneeeas 266
5.3.41  EIECtOral FIGNES ...ttt e e e e 442
53411 Righttovote. ... 23,75, 103, 208, 294, 413, 442, 462
5.3.41.2 Right to stand for election™" ..............ccoocrinriniene. 23, 103, 170, 208, 209, 260, 294, 317
5.3.41.3 Freedom of voting
5.3.41.4 Secret ballot
5.3.42 Rights in respect of taxation....... ... 64, 93
5.3.43 Right to self fulfilment
5.3.44 Rights of the Child..........ccuiiiiii e 292, 327, 330, 391
5.3.45 Protection of minorities and persons belonging to MINOMtIesS...........cooviiiiiiiiieiiie e 266
54 Economic, social and cultural rights ... 72
541 Freedom t0 tEACK ........ s 247
5.4.2  RIght t0 €dUCAtION ......eiiiiiiiie e 146, 292, 327, 457
54.3 RIGNEE0 WOTK .ot e s e e e e e e e e e e e e ennnes 55, 74, 443, 495
54.4 Freedom to choose one's profession122 .......................................... 37, 68, 235, 263, 284, 433, 495
5.4.5  Freedom to work for remuneration.............ccooiiiiiiiiiiii e 263, 448
5.4.6 Commercial and industrial freedom .........ccoovvveiiiiiiiiiiiieeeeeen, 50, 85, 121, 247, 263, 284, 433, 473
I 3 A ©7o) o EYU o1 T ol o] 0] (=1 o o H SRS 477
5.4.8 Freedom Of CONTraACT.........ooiiieeeeee e e e 39, 55, 88, 419, 433
5.4.9 Right of access to the public service
5410  RIGNET0 SIHKE cooeiieeeeee e e e e e e e e e e e e e e e e aaees 251
5.4.11 Freedom of trade UnioNS ' .............cccoeviiiieieeie e 154, 168, 242
5.4.12 Right to intellectual PrOPertY........oooo oo 231
5.4.13 RIght t0 NOUSING -.eeiiiieiiiiee e 36, 43, 119, 227, 248, 293
5.4.14 RIght t0 SOCIAl SECULY ....ceoiiiiiiiiie et e e e e e e ree e e e e e e enannes 224,271
5.4.15 Right to unemployment BENEfitS.........cc.ooiiiiiiiii e 223
oI T T | o (o J= N o1 g 1= (o o PR SSR 133
5.4.17 Right to just and decent working CONAItioNS...........ccueiiiiiiiiiii e 246
5.4.18 Right to a sufficient standard Of liVING .........ccoooiiiiiiiiiiii e 43, 341
5419 Righttohealth ... ... e 74,112, 149, 406, 511
5.4.20  RIGNET0 CUIUE ..o e e et e e e e e e e s e e e e e e e s nnneneeeas 477
5.4.21  SCIENtfiC frEEAOM ... e e e e e e e e e e e e e e e e e e anne 319
5.4.22 Artistic freedom
5.5 Collective rights
551 Right to the enVIroNMENt ... 84, 390, 483
5.5.2 Right to development
5.5.3 Rightto peace
5.5.4  Right to self-determination
5.5.5 Rights of aboriginal peoples, ancestral rights ..............oooiiiiiii e 155
121 For institutional aspects, see 4.9.5.
zz This keyword also covers “Freedom of work”.

Includes rights of the individual with respect to trade unions, rights of trade unions and the right to conclude collective labour

agreements.
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* The précis presented in this Bulletin are indexed primarily according to the Systematic Thesaurus of
constitutional law, which has been compiled by the Venice Commission and the liaison officers.
Indexing according to the keywords in the alphabetical index is supplementary only and generally
covers factual issues rather than the constitutional questions at stake.

Page numbers of the alphabetical index refer to the page showing the identification of the decision

rather than the keyword itself.
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Abortion, punishment, exception..........ccccceevveeeeeis 273
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Accident, road traffic ..........ccoeeeeiiiiiiiiiee, 118
Accountability, principle ..........ccccoiiiiiiinnnnnn. 487, 494
Action for annulment, admissibility,
time-limit. ... 344
Action, damages ........coocvvviiiiieeeiiee e 487
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Advertising, ban ... 477
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Agreement, collective, obligation to respect .......... 433
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Agreement, international, conclusion..................... 163
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Agriculture, land plots, Size ..., 85
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Appeal, deadline, unlimited, scope ............ccuvveee... 344
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Army, deployment ... 66
Army, homosexual, discrimination ............cccccc....... 150
Arrest, suspension, reinstatement ...........cccccoeeeel 426
Arrest, Warrant .......ooooeeeeieeee e 426
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Assembly, purpose, message, clear...................... 501
Assembly, traffic, obstruction.............cccccovininnn. 501
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Association, registration, refusal...............ccccoe... 384
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Asylum, seeKer ... 142
Asylum, seeker, social benefit, deduction.............. 431
Aviation, security..........ccc 66
Award, material benefit, privileged treatment......... 267
Balance, institutional ............ccoovvveiiiiiiiiiiins 163, 199
Bankruptcy, gratuitous transfer of
property before. ... 45
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Bar, membership, obligatory ............ccccconiiinnn. 58
Betting, addiction ..........ccccoeiiiiiii e 68
Betting, discrimination............ccccooeiiiiiiiiiiiiie. 448
Betting, monopoly .........cceeeiiiiiiii e 68
Betting, SPOrtS.......ccooiiiiiiiiiiii e 68
Bill, amendment, depth ........ooovvvvviiiiiiiiiiiiiiiiiiieeees 470
Bill, amendment, width...........cooeeiiiiiiiiiiieeee, 470
Bill, parliament, discussion, method....................... 503
Birth, registration, requirement................ccociieeen. 327
Border, competence, legislative, limits................... 300
Boundary, administrative, change.......................... 300
Building permit, revocation............cccccceeeeeiiiiinnnn. 215
Burden of proof .........cccceiiiiiiie e 345
Burden of proof, reversal ...........cccccvvveeviiiiiiiiinennn. 17
Care, duty t0 €Xercise.......cccuvveeeeeeiiiciiiee e 487
Caricature, photo, manipulation.............cccccceeennns 237
Cassation, procedure, guarantees..............cccoceue.... 97
Cassation, re-trial, evidence ........ccooceveveeeeeeeeeeinne, 1
Central bank, powers, exclusive ...............cccceuuvveee... 48
Charge, truth, objective,
obligation to establish .............ccccoiiiiiiii 81
Child, care, leave, conditions................c........ 245, 246
Child, protection ...........ceeeeeeeeei 281
Church, autonomy.........ccoociiiiiii i 123
Church, recognition...........cccceeviiiiiiiiiiiiee s 123
Church, registration...........ccccccceiiiiiiiciiiee e 123
Citizenship, iUS SO ... 327
Citizenship, deprivation...........c.cccceeniieiiiiee e, 327
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Citizenship, profession ..........cccceeiiiiiiiiiieee. 495
Citizenship, right........ccooiiii e, 327
Civil procedure, deadline, respect by court ........... 219
Civil procedure, duration, excessive...................... 216
Civil proceedings ........ccocvevieiiiiiiniieiieeeee 288, 499
Civil proceedings, intervention, effects................... 34
Civil right, employment in civil service................... 497
Civil servant, recruitment..........ccooovveeiieiiieeeis 497
Civil servant, right to form trade union................... 168
Civil servant, right to strike, discrimination ............ 251
Civil servant, rights and obligations....................... 168
Civil service, corruption, erradication .................... 135
Civil service, ethiCS........ooeveueiiiiiee e 135
Civil service, promotion .........ccccecviieeeeeeeeiiiieeenn. 507
Civilian, differentiation from combatant ................. 446
Civilian, use in military operation................c..c....... 257
Combatant, unlawful...................................... 446
Common commercial policy ........cccccceeeiiiireanienn. 163
Common law, constitutional application ................ 494
Common law, development...........ccccccceeueeee 121, 494
Community law and national criminal law ............. 159
Community law, directly applicable ......................... 40
Community law, implementation by member states,
application of national procedural rules................ 164
Community law, interpretation.................c....... 40, 159
Community law, interpretation, uniform................. 218
Community law, member states, application........... 40
Community law, national court,

direct application ...................... 448
Community law, precedence.............ccccevcveerieeennnn. 40
Community, national or ethnic,

right to use national symbols............cccccceiiiienis 22
Company, state owned, management board,
member, StatusS............ceeiiiiiiiiiiie 403
Company, state owned, official,

regulation by [aw ...........ccccoiiiiiiii 403
Comparative [aW.........cccuvvieeieeiiiieee e 475
Compensation for damage............cccccoeeeennnee 118, 213
Compensation, claim........cccccccovviiiiiieeeee e 429
Compensation, fair.................................. 216, 269
Compensation, subsequent............cccceeiieeenin.n. 272
Competence, conflict, non liquet, impossibility ...... 411
Competence, delegation ...........cccoccoieiiiieeiinn. 303
Competence, normative, limits............................. 281
Competition, between natural and legal person...... 85
Competition, property right, limitation.................... 121
Competition, unfair .........cccceeeeiiiiiieee e 121
Compromise agreements under

criminal procedure...........cccceviiiiiiiiieee e 55
Concession, attribution, criteria............ccceveeevvvnnnnn. 505
Conduct, eXPressiVe .......cueveeiiieeeeiee e 150
Confiscation, property, preventive measure........... 398
Confiscation, proportionality ...........cccccoeiieniien. 398
Conflict Of IaWS ...oooeeiiiiiiiiii 454
Conflict of powers .........coocoiieiiiie e 383
(070] 011 o] [ = Tox YA SRR 325
Constituent people, national symbols,

discrimination ..o 394

Constitution, amendment ... 48
Constitution, application to common law................ 494
Constitution, application to pre-constitutional

1T T Yo SO EERR 494
Constitution, effect, retrospective............ccceeeeeenn. 494
Constitution, entry into force........cccccoeevviiiiieeneennn. 494
Constitution, fundamental principle, protection ...... 396
Constitution, provision, transitional........................ 494
Constitutional complaint, by state, admissibility .....400
Constitutional Court, decision, binding force............ 45
Constitutional Court, interpretation,

binding effect ... 17
Constitutional Court, judgment,

declaration of unconstitutionality, effects............... 490
Constitutional Court, jurisdiction............cccccveeeeennn. 268
Constitutional Court, jurisdiction, limit ................ 13, 16
Constitutional organ, functioning, continuity,

PINCIPIE .. 105
Constitutional review, identical subject................... 289
Constitutional state, judge, role.........c.ccoceeviiennnen. 157
Constitutionalism, Constitutional Court,

ProteCLOr ... 39, 40
Constitutionalism, protection .................................. 41
Constitutionality, review...........ccocoeiviienienicnee, 22
Consular assistance, right..........ccccccoiiiinnen. 323, 435
Consultation, publiC...........cccoevviieeieeeiiiiieee. 300, 307
Contract, parties, autonomy ...........cccoeecvvvveeeeenniinns 88
Contract, sale ........coooooeeiiiiii 88
Contract, standard..........ccoooveeeieiiieieeeeeeee e 88
Contractual relation ... 39
Convention relating to the Status of Refugees,

direct effeCt.......oeeiiiiiieee e 206
Co-operation, fair, institutions, member states....... 160
Co-operative, activity, profitable.................cccc.o... 279
Co-operative, property, posSsession.............cccce...... 279
Co-operative, right to own, use,

administration, possessions ... 279
COPYFIGNT .. 231
Corruption, erradication...........cccccceeeeeiiiiciieeeee e, 135
COoSt, AWAd ...coeeeieeee s 310
COSt, SECUNMY ..oeiiiieeiiiiee e 310
Council of higher education, role.............ccccccceee. 319
Counterfeiting, protection ............ccccceeiiiiieiiieeens 231
Couple, SAME-SEX ....cceeiiiieeeiiiee e e e 490
Court of Justice of the European Communities,
preliminary ruling ..........ccccooooieiiniiieeee e 433
Court, decision, reasoning, purpose...........cccceeeueee. 97
Court, decision, reasoning,

references to law applied ............ccceeiiiiiiiiienis 402
Court, expenses, equality of arms.............cccccceennes 19
Court, finding of unconstitutionality,

law, partial invalidation ............cccccooviiiiiiiiee s 149
Court, iINdepeNdenCe .........cccovevvvieeeeeeeeeiiiieeeeee e 386
Court, NALUIE ..o 268
Court, SUPErVISOry POWENS........cceiiueieeaiiieaaaaieaaannes 492
Credit institution..........ooveeeii e 303
Credit, fraud, norm, lack, punishment ................... 410

Crime against humanity..........ccccoceeeiiiiiiiiiieee e 206
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Crime, organised, special measure ............c.......... 489
Crime, prevention, means, permissible.................. 489
Criminal law, “blank” .........cccooeeiieeiieieieeeeeeeec e 6
Criminal law, provision, complete ..........cccccccevnnnns 471
Criminal law, provision, incomplete.............c.......... 471
Criminal law, referral, blanket legislation ............... 471
Criminal procedure..........ccccceeeeieieiieeieceeeea 315
Criminal prosecution ...........ccccoeiiiiieiiee e 218
Criteria, arbitrariness..........ccoeeviveeeeiiieeeeeeeeees 219
Cultural heritage.........ooeeeeiiiiiiiiieeeeeceeee e 383
CUIrenCy, ISSUANCE ......cceeeiiiiiiiiieeeeeeeeiiiieee e 48
Customs, taxpayer, discrimination..................c...... 139
Damage, compensation ..........cccccoveviiiiieeeeeiiiiiiienn. 80
Damage, compensation, limitation................. 305, 487
Damage, compensation,

natural and legal person ..........cccccocevieeeeeiennninnns 269
Damage, compensation, SCOpe .........ccceeeeeeeeiinnne 221
Damage, duty to avoid ..........ccccoeiiiiiiiieiiiiiee 80
Damage, immaterial, compensation ...................... 221
Damage, psychological,

CONCEPL ..o 327, 328, 329, 510
Damage, reparation ............cccceeiiiiiiiiiiceee e 19
Damage, SerioUS.........ccovviiiiiiiiiee e 162
Damages for pain and suffering,

special POSItION ........ccooeiiiiiiiiiiiecieece e 431
Damages, constitutional right.................c..cccei 305
Damages, punitive, EXCESSIVE .......cccvvrvieereeeeiins 305
Danger, averting ........cccccooiiiieniiiceeeee e 238
Data, compariSon...........cooccvviiieieeiiiiiiiee e 238
Data, traffic, electronic connection..............cccccuu...... 50
Death penalty, abolition ...........ccccccooiiiiiiiiiiiiins 492
Death penalty, application, mandatory,

human rights violation .............cccccis 329
Death row, phenomenon, treatment or

punishment, cruel and unusual .............ccccccennnnee. 329
Deceased estate, administration............................ 490
Deceased, intestacy........ccouvviieiiiiiiiiiiiiieec e 490
Decision, judicial, effect ..........ccccoeiiiiiiiiieee 480
Decision, judicial, naotification .............ccccccceeeiinnns 480
Decision, partial ... 46
Decision-making, public participation............. 307, 390
Decree, legislative, constitutionality, control .......... 112
Decree, legislative, validating act.............ccccccc...... 112
Defamation, against public official ......................... 305
Defamation, politician.............ccccoeeeeiiiiiiieee s 305
Default judgment, retrial, judge, challenging.......... 288
Defendant, foreign, advice ...........ccooecvvivieeeeeeiinnns 435
Defendant, incrimination of co-defendants,
Cross-examination.........ccoeeeeveeeeiiiiie i, 117
Deficit, state, reduction ...........ccooveeieiiiiiieiieeeenn, 338
Delegata potestas non potest delegati .................. 303
Delegation of pOWers .........cceevveeeiiiiiiiiiiieee e 303
Delegation of powers, failure to act........................ 247
Delivery, presumption ..........cccceveeeeiiiiiiiiieee e 215
Democracy, defence ..........ccceevviiniiiiiii i 170
Democracy, participatory .........cccccceevevviieereeeeiinns 307
Denationalisation, building ..............ccoccoiiiiinnn. 78

Denial of justice, formal..........cccccoeiiiiiiiiieeeeees 155

Detainee, right........oooovviiiiiiiiiis 157, 328, 511
Detainee, rightto be heard ............cccceeveeviiiinenn. 296
Detention pending trial ............cccooiiiiiiiiie 315
Detention pending trial, constitutionality .................. 31
Detention, as a preventive measure....................... 157
Detention, conditions ...........cevveeeieiiiiiiiiiis 328, 511
Detention, duration, prolongation...............cccuvveeee.. 296
Detention, judicial supervision ............cccccovuvineeen. 157
Detention, order, extension...........ccceeeveeeeeeeeiinnnnn. 128
Detention, pending expulsion...........ccccccoeviiiiinneen. 128
Detention, unlawful .............cooovvviviiiiiiiiiiiieee. 328, 511
Directive, EU Council, implementation................... 114
Disappearance, forced.............cccuuvvee... 152, 330, 510
Discretion, limitation...........cccooeveeeiiiiiieeeeee, 310
Discrimination, list, prohibited grounds................... 490
Discrimination, national............ccccoovvvieiiiineeeennn. 22,23
Dismissal, justification, statement to press............. 401
Displaced person .........cccccceeeeeeiiiiiieeeeeeeeiinns 155, 510
Displaced person, right to return............ccccocvveeeee.. 330
Divorce, former spouse, maintenance,
0bligation........ooiii 468
Divorce, property Claim .........ccccooiiiiiieeiieiiniiiieeen. 275
DNA, testing, damage, irreparable......................... 274
DNA, testing, data, access.........ccccuvvveeeiiiiniiiinnnnnn. 274
DNA, testing, privacy, invasion ...........cc.ccceecuvvveen.. 274
Document, access, official ...............ooooveeeee. 345, 347
Document, access, restriction........cccceeeevveeeevinnnnnn. 498
Document, confidentiality............cccceeviiennnnnn. 345, 347
Document, discloSUre ..........cooovveeeeeeeeeeeian. 345, 347
Downloading ..........coocoieiiiiiiiie e 231
Driving licence, suspension as a reprimand .......... 225
Drug, fight against...........ocoooeiiiii e 489
Drug, trafficking.......coooeeeeiee e 157
Easement......ooooiiiiii e, 440
Economic policy, measure...........cccceeeeeeeeiniiiinneenn. 338
Education, acCessS.......cccoovvviuiiiieeiiiiiiiieeeee 292, 457
Education, duty of the State...........ccccceeeeeiinnnee. 327
Education, establishment.............ccooeviiiiiiiiiinn. 292
Education, free cost, limit...........cccoovviiiieiieeieeennne, 292
Education, higher, right.............cccciiiii 457
Education, nursery school, fee..........ccccccceveuvrnnnen.. 292
Education, public, free ..........cooovvviviiiiiiiiiiiiiiiiieee 292
Education, pupil, religious identity.................... 29, 145
Education, religious symbol, wearing....................... 29
Education, school, choice ..........ceevvveeiiiiiieeiii, 146
Education, school, disciplinary exclusion,

EEMPOIAIY ... 146
Education, state obligation.............cccccceeeeviiinneenn. 292
Election, campaign, finance, control ...................... 294
Election, campaign, financing, limit........................ 294
Election, candidacy, restriction .............ccoue. 23,170
Election, electoral commission, formation.............. 386
Election, electoral mandate, protection,
PrNCIPIE.....oieeeeiieieeeeeeeeeeeeeeeeeeeeeeee e 413
Election, ineligibility, discrimination, ethnic ............ 209
Election, invalidity .........cccooeeiiiiiii 413
Election, irregularity, effect on outcome of vote......413
Election, judicial review..........ccccoooiiiiiiiiiiiiiiiieen. 413
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Election, local .......cccoooiiiiiiiiiiiiccceee e
Election, professional body, ineligibility .................
Election, regional............cccoooiiiiiiiiiieeee
Election, vote, citizen residing abroad...................
Electioneering, finance, limit.............ccccccceeiiiiins
Electronic communications, antenna,
establishment ...
Electronic profile searching ...........ccccooooeiiiiieeni.
Eligibility, conditions ..........ccceveviiiiiiiiiiieeeeeee
Embassy, account.........ccocociiiiiiiiiiiiiee e
Employer, vicarious liability .............ccccccoiiiiiis
Employment, contract, first job ............cccccoiieeei.
Energy law. ...,
Energy, pricing, regulation............ccccevvviieeeeiiiinns
Energy, sector, state control.............cccciiiiiiiins
Energy, tariff ...
Enforcement, judgment, scope.........ccccceeeeeeniinns
Enquiry, parliamentary ...........cccccooiiiiiiiis
Environment, impact, assessment ........................
Environment, protection ............cccccooiiiiiiiiiiiiiinnnns
Environment, protection, property, right,
restriction ...
Environment, protection, standstill obligation ........
Environment, spatial planning, zoning...................
Equality, collective..........coooiiiieeiiiiiiiiee e
Equality, in criminal procedure ............cccccceeeiiinnne
Equality, inequality, impact on

human rights of others.........cccccoiii
Equality, principle, tests........ccccceeeviiiiiiiiieeeeees
EStOPPEl ..o
EU, citizen, election, local, participation.................
EU, citizen, status.........c.cooeiiiviiiiiiee e,
EU, Citizenship........coooioee
EU, member states, mutual trust.............ccoouveeee.
EU, nationals of other member states, rights ........
European arrest warrant............cccceeeeeeeeeieiccnnnnnnn.
European Coal and Steel Community, Treaty.......
European Community, act, form,

determination of individual interest.......................
European Community, directive, interest direct
and individual ...
European Community, directive, transposition.......
European Community, law, application,
uniformity, primacy ........cccccooviiiiiiiiee e
European Community, law, breach ......................
European Community, law, penalty.......................
European Community, law,

uniform interpretation ...........ccccocciiiiiii
European Community, legislation, legal basis,

Lo [N SRR
European Community, legislation, review .............
European Convention on Human Rights,
reservation........ccccoeeee
European Council, measure...........ccccvvveeeeeeeennnns
European Court of Human Rights, judgment,
effects in national law ...........cccooii,
European Patent Office, immunity from
JUASAICHION ..

European Patent Office, translation ....................... 416
Evidence, admissibility ............cccccveeeeee. 321, 323, 461
Evidence, assessment by judge............cccceeenn. 211
Evidence, COStS ... 310
Evidence, destruction, risk ...........cccccceeeeeeeel 321, 478
Evidence, exclusion, rule.........cccccoevveeevvvnnnnnnn. 321, 323
Evidence, illegally obtained............cccccceeeveviiinnnenn. 321
EVIAEeNCe, NEW ..o 461
Evidence, obtained illegally .............cccceiiiiiennnn. 514
Evidence, right of the defence...........ccccccoevinnnneen. 478
Evidence, sufficient ............ccoooviieiiiiiiiieeeeeee 125
EVIAEeNCE, USE....cooeeeieeeeeeeeee e 478
Examination, professional, compulsory.................. 235
Execution, stay ........ceeeiiiiiiiiiiiiiieeeeee 102
Execution, writ, basis.........cccccoeeiiiiiiiiii, 399
Exemption, condition ... 303
Expectation, legitimate, protection ......................... 336
Export, refund........ccccooeiiiiiiiiii e 160
Expropriation, compensation, subsequent............. 272
Expropriation, guarantees ............ccccceeeeiiiiiiiiienneeen 7
Expropriation, justification ...........cccccceeeiiiiiiiieeen 7
Expropriation, private entity.............cccccceeeee 137, 318
Expropriation, procedure............cccvvveeeeeeiiiiiiiiieeeeen 7
Expropriation, purpose .........ccccceeiiiiieeeie e, 255
Expulsion, from a public place...........cccccccoevnnnnnnen.. 312
EXtradition .........coovvviiiiiiiiiiiiiieeeeeeeeeeeeee e 218
Extradition, detention...........ccoooveeiiieiiiieeeeeee, 211
Extradition, evidence by receiving state................. 211
Extradition, guarantees ...........cccoevvviieeiiieniiininnnn. 211
Failure to act, wrongful ...........cccccooviiiiiiniicnn 39
Family reunion, marriage, fraud ..........cccccoevinnnenn. 417
Family reunion, right..........ccccciiiiiiie, 263
Family, morality ........cccooooviiiiieeeie e 391
Family, protection...........ccocoiiiii 391
Family, protection, constitutional ............cccccccceeeel 230
Family, reunion.........ccccoooiiiieiieiiiiiieee e 230, 263
Fee, amount, purpoSe ........ccccceevviiiviieeeee e 506
Fishing, right, withdrawal, protected zone............... 464
Flag, discrimination ...........cccccoeeeviiiiiiiieie e 394
Flat, owner, publiC ............oovvviiiiiiiiiiiiiiiiiieieeeeeeeee 248
Foreigner, consular assistance, right .................... 323
Foreigner, detention ...........cccccoiviiiiiin e, 323
Foreigner, detention, pending expulsion ................ 128
Foreigner, difference in treatment ...............c.......... 454
Foreigner, entry, residence ..........ccccevveeeeeeieeeeeennns 230
Foreigner, family reunion..........ccccccvivieiiiiiniiiiiennn. 14
Foreigner, family reunion, right...............c..ccccooee. 230
Foreigner, freedom of movement............cccecvvveeee. 14
Foreigner, marriage, to other foreigner

lawfully residing in the territory ..........cccocveeeeiiinnns 14
Foreigner, residence ...........ccccoooiieiiiiieeniiiee e, 263
Foreigner, residence, illegal ...........ccccceveeeeiiinnnnnn.. 14
Foreigner, residence, permit, requirements ........... 230
Forest, property, limitations and prohibitions............ 84
Forfeiture, property, used for crime ........................ 489
Fraud, fight ........oooeiiii e 165
Freedom of assembly, restriction,

legitimate aim, 1aCK..........occoviiiiiiiiii e 451




Alphabetical Index 541

Freedom of association, negative ................cccceee.. 167
Freedom of expression, holder of rights ................ 485
Freedom of expression, limitation,

due to employment contract.........c.ccccoevcivvvieneennn. 401
Freedom of movement..........c..coovvvviieeeiiiiiiiiiieeeeee, 50
Freedom, guarantee ..........ccccccceeeeeviiiiiiiiee e 426
Fundamental right, conflict................cccco.ee. 305, 485
Fundamental right, essence, regulation................... 99
Fundamental right, hierarchy ................ccccoceeen 485
Fundamental right, restriction, justification............. 485
GambBIiNG...eeeeeeieeii e 68
Gambling, addiction ...........ccccoviiiiiieiiieee e 68
Gambling, advertising .........ccccceevvieiiieiniceceen 477
Gambling, competition ...........cccooiiiiiiiiiieiees 121
Gambling, discrimination..............cccceeviieieiiieeenns 448
Gambling, liCENCE ......coeviiiiiiiieee e, 301
Gender, quota, constitutionality ...........ccccccceeeeininnnns 52
Geneva Convention .........ccceeeeeiiiieeeieeeeeeeeeeeeee e 72
Geneva Convention of 1949 ........cccoooeiiiiiiiiieeene. 325
Genocide, jurisdiction, universal, in absence.......... 206
Genocide, statute of limitations, interruption.......... 276
Good administration, principle,

fundamental right ..........ccoooiiiii 487
Government bonds, service, default,

state llability .........ooooiieiiii 437
Government Order..........uueeeeeeiiieieeeeee e 54
Government, delegated legislation, procedure ........ 54
Government, powers, attribution to

other state institution..............ccccoeeeeeeiiiiiiiiiieeeee 449
Government, rules of procedure ............ccccccceeene. 250
Government, session, minutes, publicity ............... 250
Guantanamo, detainee ..........cccoceeeeeeeeeieeeeeceecnnn. 325
Harassment, interpretation...........cccccoooiiiiiiiiiiinnnn. 202
Harassment, protection...........cccccceeeviiiiiciiiiiiinnnnn, 202
Headscarf, refusal to remove..........cccceeeeeevevvvvnnnnnn. 145
Healthcare, fund, economic situation..................... 224
Heritage, natural and cultural, protection............... 383
Holiday, national, discrimination ........................... 394
Homosexual, partnership .......cccccccoeviciiiieeeeeiiinns 490
Homosexuality, couple, reciprocal duties............... 490
Homosexuality, open, army, discrimination ........... 150
House, forfeiture ..........oooouueeeeiiieeeeeee e, 489
HOUSING, @CCESS...uuniiiiiii e 119
Housing, contract, extension............ccccceeeeeeeiiiinns 227
Housing, fair distribution ............cccccoviiiieiiiiniiiiee. 43
Housing, flat, assignment..........cccccooiiiiiiiiiiniiinnns 293
Housing, flat, privatisation.............cccccceviiiiiiiiinni. 293
Housing, 1€aSe ........ccceiviiiiiiiiiie e 42,43
Housing, lease, termination .............ccccceeiiiiiiinns 349
Housing, lease, termination, extension

toco-tenants ... 36
Housing, living premises, lease ...........ccccccoevvveeenn.. 43
Housing, market regulation..............c.cccccoiiiinnn. 43
Housing, privatisation.............ccccccooviiiiiiiieee e, 293
Housing, privatisation, procedure ...............ccoouue 293
Housing, property, private..........cccoecvivveeieeeniiiiieen. 45
Housing, rent, increase, limitation.......................... 349

Housing, rent, maximum, fixing by the State ......... 349

Housing, rent, regulated.................ccccceei. 293, 349
Housing, right........cccoooiiii e, 119
Housing, right to reoccupy, limitation...................... 89
Housing, social...........oooviiiiiiiiiiiiiiiiiieeeee 293
Human right, violation, state, tolerance.......... 152, 154
Hunting, right.......cccooooiii 483
l-treatment ..., 514
ILO, Convention no. 122, effect on national law ....223
IMMIGration ..o 263
Immunity, criminal .................. 125
Immunity, diplomatic ...........ccoccoiiiii 437
Immunity, limit................. 305
Immunity, parliamentary..........ccccocceeeiiiiiiiieeeeen 165
IMMUNItY, SCOPE ... 305
Immunity, state.........ccoo 429, 437
ImmunNity, WaiVer..........c.covvieiiiiiieee e 437
Impunity, duty of state to combat.............ccccceee. 152
Impunity, elements..........ccccoiiiie 154
Incest, relatives by marriage in direct line,

marriage, prohibition ............cccoi 391
Income, chargeable ..........cccooiiiiiiiiiiiiiieeeeee 431
INdIgenous People..........ccovviiiiiiiiiiieieeeiiieeeee e 155
Information, aCCESS........uvvivieieiieeeeeeeeeee e 485
Information, incorrect, protection, interest, lack ..... 237
Informational self-determination............................ 238
Informational self-determination, right.................... 424
Inheritance, right ..........cccceiiii e 490
Injustice, National Socialist, specific...................... 429
Integrity, physical, right .................c....... 328, 510, 511
Intellectual property, right...........ccoooiiiiii 231
Interest in bringing legal proceedings, specific ...... 340
International agreement, return of

expropriated property..........ccccceeiriiiiieeee e 46
International Court of Justice, decisions................. 435
International Court of Justice, scope of authority..... 72
International humanitarian law................................ 72
International humanitarian law, violation................ 257
International law of war......................................... 429
International law, general rules.............ccccvvveeeeenn. 437
International Monetary Fund, decision, effects ...... 241
International organisation, act, affecting

subject of fundamental rights........................ 241, 242
International organisation, act,

protection of individual ..................ooovviiiiiiiiiiiininn, 241
International organisation, immunity from

national jurisdiction ...........cccccoeiiiiii 242
International organisation, internal rules................. 242
International organisation, language, use.............. 416
International organisation, staff,

protection of fundamental rights..............ccccvveeee.. 271
Internet, PIracy .......cccovveeeiieii e 231
Interpretation, discriminatory............ccccoeeeviiveeeeenn. 118
Investigation, effective,

requirement................... 152, 154, 155, 157, 328, 511
Investigation, obligation .............cccccoeiiiiiiniinn. 330
Investigation, right.........cccccoeiiiiiiie e 298
lura novit curia, application ............cccccceeeeiiiiiiinnenn. 155
Judge, appointment ... 481




542 Alphabetical Index

Judge, appointment, prolongation ......................... 264
Judge, biased, dismissed ...........ccccveeeiiiiiiiiiiiennn. 405
Judge, challenging .........cccccoeviiiiiniiiieeee. 125, 288
Judge, disciplinary measure...........ccccceeeeveicnvvnnnnn.. 405
Judge, dismissal, by parliament ...............cccveeeee. 396
Judge, female, child, leave, special....................... 245
Judge, impartiality ...........ccccooiiiiii 386
Judge, impartiality, objective ............cccccoeniiiinnnn. 125
Judge, impartiality, subjective ..........cccccceviiinnnnn. 125
Judge, incompatibility ..........ccoooiiiiiiiiiiiiis 199, 386
Judge, mandate, termination, incompatibility ........ 199
Judge, media, information leak, bias..................... 125
JUAQGE, TOIE ... 157
Judge, StatuS .....oevvieiiii 481
Judge, status, male, child, leave, special.............. 246
Judgment, enforcement............ccccviiieeeiieiiiiineen. 399
Judgment, enforcement, conditions ........................ 46
Judgment, reVIEW ........cevvieeeieiiiie e 499
Judicial Council, competences.............................. 405
Judicial restraint, army ... 150
Judicial review, prinCiple...........ccccovveeeeeeeiiiiien. 165
Judiciary, independence..................cccoooe 396, 405
Jurisdiction, territorial ..........ccooovveeiiiiiiieies 464
Jury, influence, IMproper .........ccccooooieniieeene. 508
Justice, prinCiple........cccvveeeiieiii e 43
Land, agricultural, use for worship .........cccccceeeenn. 460
Land, ownership, limitation.................................... 483
Land, property, maximum Size ...........ccccvveeeeeriinnns 85
Land, property, protection ..........ccccccevviiiiiiineeeennn. 255
Land, protected territories ...........ccooeeiiieei 84
Language, minority, use in official

COMMUNICAtIONS .ovveiiiie e 266
Language, official, US€ .........cccovrrveeieeiiiiiiiee e 266
Law making, constitutional rules ..............cccccoee. 303
Law, anti-discrimination............cccoeevvvvieeiiiiieeiiinnns 114
Law, criminal, retroactive effect........ccccocovvveviiinnn 6
Law, incorrect application, human rights,

(V4[] F= o] o TP SRRt 9
Law, interpretation, according to purpose ............. 406
Law, interpretation, uniform..............ccccecovieeeeenn. 456
Law, public consultation, mandatory ..................... 307
Law, repeal, effects ... 206
Law, Trojan horse......ccoooeeeeeeieiieeeeeee 52
Lawyer, bar, membership, obligatory ...................... 58
Lawyer, fE€ ...oiiii i 19
Lawyer, firm . ..o 263
Lawyer, partnership.........ccccooveiieerieinniiiieeeeeeeee 263
Lawyer, trainee, social security, financing............. 506
LBASE ... e 43
Leave, entitlement ..........ccoooeveiiiiiiieieee, 245, 246
Legal aid, equal access.........cccuvvveeeiiiiiiiiiiiieeeeee 454
Legal aid, free......ccoiviiiiiiiieii e 454
Legal order, internal harmony ..........ccccciiiieeeennn. 406
Legal profession, access, condition ..................... 284
Legal profession, confidence.........c.cccceeeeeeeeneen.n. 284
Legal void, stay of proceedings pending

new legislation............ccccoeiiiiiiiiin 213

Legislation, correct, principle...........ccccoeeiviieeeennn. 105

Legislation, formal requirement................cccceenne. 307
Legislation, incoherence...........ccccccovviiiiiieiieeinnnns 393
Legislation, initiating ...........cccccooiiiiiii 163
Legislative procedure, province...........cccccceeeennnns 300
Legislative process, right to a hearing.................... 300
Legislative process, right to public consultation .....307
Legislator, Omission.........cccuvviiiieiiiiiiieee e, 19
Legislature, intent, determination ........................... 149
Lex benignior retro agit............cccccceeeeeiiiiiiieeieeneiens 6
Liability, arising from a lawful act...............ccccc..... 162
Liability, CiVil ......coooiieiee e 19, 487, 494
Liability, non-contractual.............ccccccoeiiiiiiiiiiiiinnnnn. 162
Liability, state...........coooiii 487
Liability, state, principle ...........ccoeeeeiiiiiiiiieeeeeees 494
Liability, VICArious ...........cccoviviiiiiiiiiiee e, 16
Licence, granting, function of the State.................. 318
Life imprisonment..........ccccce 315
Limitation period, criminal law, suspension............ 125
Limitation period, time-bar, setting .........cc...cccoee. 336
Loyalty, to democratic state............occuvvieeiiiiiiiins 260
Lustration, secret Service .........oooveeeeeeeeiiiieeeeannn. 260
Maintenance, obligation .............ccccccoiiiiiiiiiiiiiinnnn. 468
Mandamus, remedy.........ccocuviiiiiiiiiiiiie s 492
Marital status, discrimination.................ccccceeeeeeel 118
Marriage, convenience, prevention .................cc..... 417
Marriage, equality...........ccoooiiiiiiiiiie 118
Marriage, forced, prevention ...........ccccvvveeeeeeininnns 417
Marriage, fraud, preventive measures.................... 417
Marriage, non-recognition ..........ccccoeeciviiieeeeeiniinns 417
Marriage, right, restriction...........ccccccoeiiiiiiiiiiiiiinnne. 391
Marriage, separation of goods regime, divorce......275
Mayor, duration of office.........cccccociiiiiiiii 27
Measure, coercive, non-punitive, criteria................ 225
Media, audiovisual council, national...................... 449
Media, broadcasting.........cccccceeveeiiiiiiiiieeeeenn. 105, 485
Media, broadcasting, Commission,

member, dismissal, appeal.........ccccoevvvviiereeeeiiinnns 455
Media, Council of Europe, recommendation .......... 449
Media, information, dissemination,

standard of care .........oeueeeeeiiiiiee e 485
Media, information, source disclosure.................... 313
Media, information, source, disclosure................... 204
Media, journalist, information, source............... 90, 204
Media, journalist, refusal to testify..........cccccceinnis 313
Media, journalist, source, disclosure,
Proportionality............ceeeeeiiiiiiiiieee e 90
Media, journalist, source, disclosure, refusal ......... 313
Media, journalist, source, disclosure, refusal,

FIGNT <o 204
Media, pornography, television, broadcasting........ 253
Media, press, freedom, scope of protection.............. 16
Media, press, role in a democratic society ............. 485
Media, television broadcaster, state-owned,

AULY e 485
Media, television, freedom of broadcasting............ 485
Medical facility, control by Ministry of Health.......... 406
Medical file, inspection ...........ccceeeeveiiiiiieee e, 424
Medication, forced .........cooeeiiieeiiiiieeieeeeeeeee, 514




Alphabetical Index 543

Member of Parliament, remuneration .................... 500
Merit, condition of aCCeSS .......vvvvviveiiiiiiieeieeee, 507
Military commander, authority.............cccccooeernnn. 72
Military, consideration ............cccccoeeiiiiiiiiiiiiiiinne 72
Military, right to strike ..., 251
Minimum subsistence ...........ccccoiiiiiiii. 341
Minister, appointment, judicial review .................... 444
Minister, law-making POWEr ............ccccvieeeieiinniinns 303
Minister, removal from office..........ccccceeeeeeiciecnnnnnn. 444
Ministry of Justice, pardon, counter-signature ....... 259
Mobbing, prevention ..........ccccceeeiiiiiiiii 74
Monarch, archive, private, access ..........cc.cccceeuuu. 462
Monetary policy, measure, mandatory,

SUSPENSION ...t e e ettt e e 338
Monopoly, de facto............ccccceevceiniiiiiieiceee 419
Multiculturalism, principle..........cccooiiiiieiiiiiniiiee. 29
Municipality, boundary, change .............cccccceenis 300
Municipality, mayor, expression in

municipal council, defamation..............cccccceeennie 305
Municipality, municipal council, composition,

gender, balance .........ccccccooiiiiiii 13
Municipality, rent control ............ccccooiiiiiiienn. 227
Mutual assistance, international, special trust ....... 131
Name, deprivation ..., 62
Name, right ... 327
NegligenCe ... 487
Nemo turpitudinem suam allegans audiatur .......... 468
Obligation t0 @cCt........ccceeiiiiiiiiiii e 20
Obligation, international,

state ..o, 328, 329, 330, 510, 511
Obligation, positive........... 25, 152, 154, 155, 307, 330
Obligation, state ..........cccceeiiiiieiiee e, 25, 154
Occupation, belligerent ............ccooooiiiiiiiiiie 72
Offence, Criminal ..........oouuiiiiiiiiiee e 35
Offence, place of commission...........ccccvveveeeeiinnns 489
Offender, liability, criminal.............cccoooiiiieiiiinnnin, 282
Offender, rehabilitation, duty..........cccccccviveeeeeeininnns 37
Omission, legislative ...........ccccceiieiiiiiiiie s 247
Open court, PrinCiple .......coooiiiiieiie e 485
Overseas territory, electoral right...........ccccoceeeee. 462
Ownership, reform .........cccooeiiiiiiee e 46
Parent, education, duty ..........cccccoeiiiiiiiiinis 292
Parliament, act, administrative, individual,

judicial reVIeW..........coiiiiiiiie e, 455
Parliament, chamber, right of amendment............. 470
Parliament, dismissal procedure.............cc.cccoeunns 455
Parliament, exclusive right to amend the

Constitution. .......ccooeeieiiicee e 396
Parliament, failure to act ..........cccceeeeeicin. 39
Parliament, group, rights........ccccccoiiiiiieie s 229
Parliament, investigation commission,
establishment...........cccoooiiiiiiiiiiiiii, 86
Parliament, law, interpretative............cccccceeiiiinnnn. 456
Parliament, legislative hiccup.........cccccceeeeiiiiiiinene.. 54
Parliament, majority ...........ccccooiiiiinie 229
Parliament, member, immunity ..............cccccoeenins 165
Parliament, member, infringement of privileges..... 165

Parliament, member, investigation......................... 165

Parliament, member, mandate, free ........................ 86
Parliament, member, old-age pension

scheme, equality .........cccoeiiiiiiiii 133
Parliament, member, privilege, free speech ............ 70
Parliament, opposition, status...........ccccccevvvvevieeee. 229
Parliament, powers, restriction...............cccoeevvneen.. 396
Parliament, powers, restrictions..........ccccccvvvvvvveee. 300
Parliament, procedure, minimum guarantees........ 455
Parliament, rules of procedure..........ccccccooee.. 70, 316
Parliament, time frame for speech...........ccccvveeeenn. 70
Parliament, Work ..o, 503
Parliamentary group, foundation............................ 334
Parliamentary group, interest in

bringing proceedings..........cccccviiiiiiiiiii i 334
Patent, translation.............ccooviiiiiiii 416
Payment, delay ... 42
Payment, obligation ..........cccccoiiiiiiiiiien 42
Penalty, administrative, fine.........ccccccceeeeeviiinneen. 225
Penalty, appeal, deadline...........ccccvvvveeeeiiniinnennn. 344
Penalty, excessive .........ccccoeiiiiiiiii 329
Penalty, exclusive application to offender,

PHNCIPIE. .. 89
Penalty, mandatory .........cccccceeeiiiiiiiieee e 329
Penalty, proportionality ............ccccceeviieiinnnnn. 202, 329
Pension, old-age, parliament, member,

€QUANITY ...eeeeeee e 133
Persecution, racial, Victim .......cccoooevvieeiiieeieeeee, 142
Person, natural, discrimination............ccccccevvvvvveeenn. 85
Person, resettled. ..o, 46
Personal autonomy, exercise............ccccceevvieeennnen. 143
Personal injury ... 118
Personality, right ... 408
Petition, appealing against decisions refusing

to accept the petition.........cccooeeieiiiiiiiiiiic, 82
Photograph, manipulation.............ccccccceeiiniiiinnen. 237
Police, act, death .........cooovvveiiiieiiee e 298
Police, administrative control ...........cccocevveeiievinenennn. 50
Police, criminal authority, judicial supervision.......... 50
Police, defective exercise of duty...........cceeeuvvneeen. 494
Police, firearm, US€ ..........oovvvveeiieeieeeeeeeeee 494
Police, officer, deviation from duty.............ccceeeee.. 494
Police, officer, liability..........cccooeiiiiiiiieeee 494
Police, POWET ...ooiiiieeeeeeeeeeeeeeeeeeeeee 312
Police, right to strike.........ccccceeiiiiiii, 251
Police, surveillance, limit..........cccooovvieiiiiiieiiieeeee, 94
Policing measure ..........cccceeeeeeeiiiiiiieeeee 312
Political group, formation ...........cccccoooiiiiiiiieeenne. 334
Political party, interest in bringing proceedings

in respect of its parliamentary group..................... 334
Pollution, control ..........coeeeeeoeeeeeeeeeeeeeeeeeeee e, 342
Pornography, television, broadcasting, tolerance..253
Positive discrimination ..............ccccoovvvvviiiiiiiiiiiiinn. 114
Powers of attorney, fee, payment, deadline........... 506
Preliminary question, judge a quo and judge

ad quem, division of jurisdiction................cccceeenee. 17
Preliminary ruling, admissibility............c.cccoeevvvee... 332
Preliminary ruling, effects.........ccccoooiiiiniininnn 160
Prescriptive interpretation ..........ccccccoceeiiiii . 52




544 Alphabetical Index

President, countersignature .............cccccceevieenn. 105
President, pardon ..o 259
President, referendum, right to call, power, sole ... 290
President, right to veto legislation, limit................. 227
Prime Minister, law-making power ..............cocu.e. 422
Prime Minister, power, SCOPe ..........cccvvvveeeeeeiinnns 444
Prisoner, letter, prohibition .............ccccoeviiiiiiiiiinnnnnn. 76
Prisoner, treatment..........ccooovveeiiiiiiiee e, 329
Privacy, business premises..........ccccccuvvviieeeeeiiinns 301
Privacy, invasion, proportionality............ccccccoeinnns 301
Private accusation ............cccceeeiiiiiiiiiiiiiic 81
Private property, protection ..........ccccoccciiiiiiiiiiiiinns 88
Privatisation, evaluation methods.......................... 505
Privatisation, procedure..........cccccoeeiiiiiiiiiiiiiinnns 293
Procedural measure, SUSPENSION.............ccuveeennnnnne. 35
Procedural unconstitutionality ..............ccccceeiiinins 307
Procedure, requirement, disregard,

human rights, violation .......................... 9
Proceedings, participation, restriction ................... 307
Proceedings, publicity ..........cooeeiiiiiiiiiis 485
Profession, admisSion .........cc.evveeeeeeeieeeeieeeeee, 235
Professional association, disciplinary

proceedings, appeal, right........cccccceiiiiiiiiiennennn. 458
Professional association, election .............cc.......... 317
Property, guarantee..........ccccvveeieieiiiiiiciiiee e 25
Property, illegally occupied............cccooiiiiiiincennn. 147
Property, pOSSESSION.......cccvvviiieieeiiiiiiiieee e 147
Property, private, right.........cccccooiiiii 25
Property, private, use in crime, forfeiture .............. 489
Property, protection, procedure.............ccccceeevnnnns 119
Property, publiC .........ccoooiiiiiiiiei e 147
Property, socially owned, purchase...............ccocue.. 33
Property, socially owned, transfer to state ............ 214
Property, state, award ...........cccccoeiiiiiies 267
Property, taking ... 255
Property, unlawfully expropriated, return................. 46
Proportionality, horizontal, definition ..................... 256
Prosecution, restriction of right to personality ....... 408
Prosecutor, Council of Europe,
recommendation..........ccccoeeiiiiiiiiiiiee e 452
Prosecutor, independence ...........ccccccvveeeeeeeeninnns 452
Prosecutor, judge, equality ..........ccoooiiiiiiiiiniiins 481
Prosecutor, part of judicial power...............ccoue. 452
Prosecutor, promotion as judge .............ccccceeeenee 481
Prosecutor, role .........cooeeeeee e, 452
Protection, need, change over time....................... 263
Province, legislative structures and procedures.... 307
Psychiatric institution, placement .......................... 424
Public affairs, right to participate ..............ccccee.. 307
Public contract, award, obligation to respect

collective agreement ..........ccccooiiiiiiieeieinnniiiieeenn. 433
Public hearing..........ccoeveeiiiiiiiiee e 307
Public morals.......ccoooiiiiiiiiiie e 99
Public office, holder, private life, right, restriction .. 466
Public official, appointment, joint signature ........... 140
Public order, threat ...........cccoovveeiiiiiieiiee. 123, 312
Public power, exercise, definition.......................... 303

Public safety .......cuvvveeiiiiii e 312

Public service, continuity ...........coovvvviiiiiiiiiiiiiiinnnnns 419
Public service, national.............ccooevvveiiiiiiiiiiiie, 419
Public service, tariff ............oeeeiiiiiiiieeeeeeeeee, 419
Public spirit, [aCK.........coeveeiiiiiiieeeeee 266
Punishment, adaptation to personal

circumstances of offender.................................... 329
Punishment, definition ............ccoevivieieiiiiiieeeeieeee 225
Rally, permit, requirement ...........cccccoeeeeeieniiiiiennn. 451
Real estate, damage .........ccccceeeeeiiiiiiiiieeee, 80
Real estate, expropriation, compensation,
subsequent.........coooeeiiiii 272

Reciprocity, requirement, human rights, violation ..454
Referendum, ballot papers, minority language,

(U U 266
Referendum, conditions ..............oevvvveeveeeeieeeiiiinnnn. 475
Referendum, instigation, conditions ....................... 290
Referendum, SCOPE .......cooviiiiiiiiiiii e 475
Refugee, right to WOrk .........ccceovviiiiiiiiiieeeiieee. 495
Refugee, rights ..o 206
Regulation, competence to issue ..........cccoouvvieeen. 303
Regulation, implementing statutes ..............ccccveee.. 39
Rehabilitation and compensation, right..327, 328, 330
Release, pending trial.........ccccccooviiiiiienieieii. 296
Relevance, substantive, principle...........cccccuvueee.. 219
Religion, association, registration................ccc.oe... 517
Religion, freedom, positive ..........cccceceeeeineenn. 29, 145
Religion, kirpan, prohibition against wearing............ 29
Remedy, proceedings, 1ack..........ccuvveeeiiiiniininnenn. 393
Res judicata, identical subject...........cccccceveeeininnns 289
Res judicata, review of administrative

decision, obligation...........ccceeiiiiiiiei e 160
Reservation, ineffectiveness ............cccccoceevvinnneen.. 263
Residence, discrimination ..........ccccoeeeeevvieeeievnnnens 248
Residence, permit ............ccevveeveiiiveeiieiieieinenns 263, 341
Resource, natural, use, sustainable....................... 483
Restitution in relation to privatisation........................ 46
Right to information, scope with regard to

measures of correction and prevention................. 424
Right to rehabilitation and compensation ....... 510, 511
Sanction, administrative ...........ccoeeviiiiiiiiiee 55
Sanction, SChOOI ............ueeeiiiiiiieeee e 146
Satire, photograph, manipulation .................cc........ 237
Saving, foreign currency, protection, obligation ....... 20
SaviNg, l0St. .o 25
Search and SEIZUre ..........cooocvviiiiiii e, 90
Search of home ..., 80
Search, PoliCe.......cooiiiiiieie e 143
Search, proportionality ..........cccccceeeeiiiiiiiiie e 80
Search, warrant, PUrPOSE .........cccoceeeeiiieeeeiiieeenns 301
Secret service, member, right to be elected........... 260
Sect, public order, danger ...........ccccooeeniiiiiiieennnn. 123
Security fFENCE......ooiiiiiiee e 72
Security SErvice, aCCeSS.......ccvvuurriieeeeeeiiiiiiieeeeeeenns 495
Security, consideration ...........ccccccee e 72
Security, national, energy.........ccccoceeiiiii e 473
Sentence, alternative form .........ccooevvveeiiiiiieeiinns 492
Sentence, COMMULING........ccooiiiiiiiiieeeeecicieeee e 492
Sentence, reVISION .......c.uuviieeeeeee e 492




Alphabetical Index 545

Sexual orientation ...........ceeeiiiiiiiieee e 62
Simultaneous holding, political offices ................... 208
Skilled trade, access, examination......................... 235
Social assistance, entitlement, condition ............... 341
Social JUSHICE ...c.uvieiiiiic 468
Social security, benefit, equality..........ccccceiiiieenis 271
Social security, contribution, evasion, penalty ....... 224
Social security, contribution, purpose .................... 224
Social security, funding ........c.ccoeviiiniiiniieen 422
Solidarity, matrimonial.............ccccceeviiiiiiiiee s 468
Speech, commercial, protection...........cccccceeeeeennnnn. 91
Spouse, work at home, contribution to

family budget........coooiiiiiiii 275
Spouse, work at home, cost of opportunity ............ 275
Squatter, residence, right..........cccccooiiiiiiiineiinins 248
State security, Organ ........cccooooii i 260
State SUCCESSION........ccvvviiiieeeeeecee e 25
State succession, property........ccccocveeiiieeiiieeeeee. 20
State, duty to guarantee the protection

of fundamental rights and freedoms ..................... 255
State, duty to protect.........oocoiiiiiii 282
State, duty to protect fundamental rights

and freedomsS ......coovveeiiiiieeeee e 328, 511
State, liability, international ...............ccccoeiiiiiies 152
State, liability, pecuniary .........ccccceeeviiiiiiiiieeeees 221
State, repressive activities ............cccceccvvveeeiieeeinn, 298
State, successor, liability for obligations

of former state.........ooovvveeeeiiiiieee e 213
Statelessness, prevention........ccccccevecviieeeeeeeeinns 327
Statute of limitations, official, interruption .............. 276
Subordinate legislation, limit ............ccccoeieieinninns 303
Succession, compulsory portion,

unworthiness to reCeive ........coeeeeeveeeiiiiieeeeieeeee, 61
Succession, compulsory portion, withdrawal ........... 61
Succession, will, freedom to make...............ceeeeeeeen. 61
Supranational organisation, act,

protection of individual .............c.cccoiiiiiiiiis 241
Supreme Court, judge, appointment by

Minister of Justice, consent, requirement ............. 411
Supreme Court, president, replacement................ 411
Systemic situation, pilot judgment.......................... 349
TaX, @MOUNt ..o 64
Tax, burden, ceiling.........cccooooi 64
Tax, litigation, evidence, admissible ...................... 139
Tax, splitting prinCiple ... 64
TaX, SUMAX ..uuueeeiiiiiiieeeeee e e 463
Taxation, legal foundation.............ccccceevviiivieeeneenn. 333
Technology development zone, administration...... 137
Telecommunication, antenna, establishment......... 440
Telephone, tapping, evidence, destruction ............ 478
Telephone, tapping, evidence, proof...................... 478
Telephone, tapping, necessary guarantees... 109, 478
Telephone, tapping, tape, destruction.................... 109
Tenancy, rental payment, maximum...............c........ 78
Term of office, extension......................................... 27
Terrorism, fight................. 66, 143, 255, 256, 257, 446
Terrorism, organisation, membership ................... 426

Terrorism, prevention..........ccccoccveeeeeeeeeeiiiiiiieee e 50

Terrorism, suspect, detention, length..................... 325
Terrorist, attack ........ooeeveeeeeiee e 238
Terrorist, Islamic extremist.............ccccoooiviiiiieeen. 238
Terrorist, SIEEPer. ... oo 238
Tolerance, religious..........ooooiiiiiiieeiiiiiiee e 29
Torture, in police custody.........cccceeeevviinnnnenn. 328, 511
Trade union, civil servant, dissolution.................... 168
Trade Union, closed shop agreement.................... 167
Trade Union, leader, Killing ..........ccooiiiiiieiienniinns 154
Trade union, membership, compulsory.................. 167
Trade, EXEICISE ....cccvueieeeeeeeee e 121
Trademark, counterfeit goods, economic

damage, criminal liability.........cccccoooiiiiiiiiiininnis 159
Traffic offENCe ...eveciiieeee e 225
Transparency, administrative.............cccc..ee.... 345, 347
Transparency, of decision-making process ........... 307
Transsexual, recognition.............ccceeevicieeeniineennes 384
Transsexuality, homosexual orientation................... 62
Transsexuality, marriage, conclusion....................... 62
Transsexuality, name, change...........ccccceeeiiiininnns 62
Traveller, camp Sit€........cooviiiiiiiiiieiiiiee e, 147
Treatment or punishment, cruel

and UNUSUAL .......oeiiiieieiiee e 328, 511
Treaty .o 323
Treaty, European Community, obligation to fulfill .. 342
Treaty, interpretative statement, effect ................. 276
Treaty, non-retrospective effect..........cccccceeeeinins 152
Treaty, reservation .........ccoocviiiiiiiiiniiiee s 276
Trial within reasonable time, remedy ....................... 35
Trust, DASIS ..o 426
Truth, right 0 KNOW ......coooiiiiiiiiii e, 152
Unconstitutionality, declaration ............cccccvveeeeennn. 46
Undercover agent, foreign ...........cccocooeeeiiieeennne. 131
Unemployment, benefit, condition......................... 223
UNESCO, list of world heritage...........cc.cceeeuvvneeen.. 383
Universal suffrage ........ccocevvieiiiiiiicnccecenee 442
University, autonomy ..........cccccoiiiiiiiieiienniiiieeen. 319
University, rector, appointment ............c.ccooiivieeen. 319
Urban planning, land US€...........cccccvvveieeieeniiiieee. 460
Vacatio 18QiS.........ccuuuueeiiiiiiiiiiiie e 105
VAT, retroactive effect ..........oooovvveeeeiiiiiiieeeeee 93
Vehicle, automated surveillance system.................. 50
Vehicle, passenger, photograph ............cccccceeiniinnn 50
Victim, crime, compensation by state ................... 282
Victim, damage, fair compensation........................ 282
Victim, expense, refunding............ccoociiieeiinninnns 282

Vienna Convention on Consular Relations,
effectiveness

VO NG e
War crime, compensation, individual,

10CUS STANQA ... 429
War, retaliation, @ct..........coooveeiiiiiiiiiieeeeeeeeees 429
Welfare rder .........oooooveeeeeeiii e 422
Witness, defendant's right to cross-examination ... 130
Withess, prosecution...........ccuuveeeieeiiiiiiiiiiee e 130
Witness, quUestioning..........cccuvvvveieiiiiiiiiie e 130
Witness, refusal .........ccoooeeeeeieeeieeeieeeeeeeeeee 130
Worker, agricultural............cccoiiiiiiiiiiee s 443







* X %
* *
*
*
* 5 *
Council of Europe Publishing
Editions du Conseil de I'Europe

Order Form/Bon de commande

Surname/Nom Forename/Prénom

Institution

Address/Adresse

Town/Ville Postcode/Code postal Country/Pays
Tel/Tél Fax

Subscription formulas for the Bulletin on Constitutional Case-Law and the database CODICES (post and packing free):
Formules d’abonnement au Bulletin de jurisprudence constitutionnelle et a la base de données CODICES (franco de port):

Description Prix (€) Europe Quantity Total
Price (US$) rest of the world Quantité
3 Bulletins & Special Bulletins (one language)
3 Bulletins & Bulletins spéciaux (dans une langue) €76,22/US$ 114
3 CD-ROMs €76,22/US$ 114
3 Bulletins & Special Bulletins + 3 CD-ROMs
3 Bulletins & Bulletins spéciaux + 3 CD-ROMs € 121,95/US$ 182
All previous Bulletins since 1993 (one language)
Tous les Bulletins précédents depuis 1993 (dans une langue) € 304,89/US$ 457
1 Bulletin or Special Bulletin (specify ........... )
1 Bulletin ou Bulletin spécial (spécifier ......... ) € 30,48/USS 50
O English-Anglais O French-Frangais Total
VAT: Note to customers from the European Union: The services of the Council of Europe, which is an international organisation exempt from

VAT and whose relations with member States come under the General Agreement on Privileges and Immunities of the Council of Europe,

shall be likewise free from VAT.

TVA: Mention a I'attention des clients domiciliés dans I'Union européenne: les prestations du Conseil de I'Europe, organisation internationale
non assujettie a la TVA, et dont les relations avec les Etats membres sont régies par I'’Accord sur les privileges et immunités du Conseil de

I'Europe, sont exonérées de TVA.

Please make payment/Priere d’effectuer le paiement

. Either by cheque to:
Council of Europe
Finance Division
F-67075 Strasbourg Cedex

. Or by credit card
O Visa O Mastercard O Eurocard
Card No. |_|_|_ ||
Expirydate | | | || Signature:

. Soit par chéque a I'ordre de:

Conseil de I'Europe
Division des Finances
F-67075 Strasbourg Cedex

. Soit par carte de crédit

O Visa O Mastercard 0O Eurocard
Carte n° |||

Date d’expiration Signature:

Council of Europe Publishing/Editions du Conseil de 'Europe
F-67075 Strasbourg Cedex
Tel.: (33) 03 88 41 25 81 — Fax: (33) 03 88 41 39 10 — E-mail: publishing@coe.int — Web site: http://book.coe.int




Sales agents for publications of the Council of Europe
Agents de vente des publications du Conseil de ’Europe

BELGIUM/BELGIQUE

La Librairie Européenne
The European Bookshop
Rue de I'Orme, 1

B-1040 BRUXELLES 20
Tel.: 32 (0)2 231 0435
Fax: 32 (0)2 735 0860
E-mail: order@libeurop.be
http://www.libeurop.be

Jean de Lannoy

Avenue du Roi, 202 Koningslaan
B-1190 BRUXELLES

Tel.: 32 (0) 2 538 4308

Fax: 32 (0) 2 538 0841

E-mail: jean.de.lannoy@euronet.be
http://www.jean-de-lannoy.be

CANADA

Renouf Publishing Co. Ltd.

1-5369 Canotek Road
CDN-OTTAWA, Ontario, K1J 9J3
Tel.: 1 613 745 2665

Fax: 1 613 745 7660

E-mail: order.dept@renoufbooks.com
http://www.renoufbooks.com

CZECH REPUBLIC/REPUBLIQUE
TCHEQUE

Suweco CZ S.r.o

Klecakova 347

CZ - 18021 PRAHA 9
http://www.suweco.cz

Tél: 420 2 424 59204

Fax: 420 2 848 21 646

E-mail : import@suweco.cz
http://www.suweco.cz

DENMARK/DANEMARK
GAD, Vimmelskaftet 32
DK-1161 COPENHAGEN K
Tel.: +45 77 66 60 00

Fax: +45 77 66 60 014

E-mail : gad@gad.dk
http://www.gad.dk

FINLAND/FINLANDE

Akateeminen Kirjakauppa Keskuskatu 1
PO Box 218

FIN-00100 HELSINKI

Tel.: 358 (0) 9 121 4430

Fax: 358 (0) 9 121 4242

E-mail : akatilaus@akateeminen.com
http://www.akatilaus.akateeminen.com

FRANCE

La Documentation frangaise
(Diffusion/distribution France entiére)
124, rue Henri Barbusse

F-93308 AUBERVILLIERS Cedex
Tel.: 33 (0)1 40 1570 00

Fax: 33 (0)1 40 1568 00
comandes.vel@ladocfrancaise.gouv.fr
http://www.ladocfrancaise.gouv.fr

Librairie Kléber

Palais de 'Europe

F-67075 Strasbourg Cedex

Tel: 33 (0) 388 1578 88

Fax: 33 (0)3 88 1578 80
francois.wolfermann@librarie-kleber.fr
http:// www.librairie-kleber.com

GERMANY/ALLEMAGNE

UNO Verlag

Am Hofgarten 10

D-53113 BONN

Tel.: (49) 2 28 94 90 20

Fax: (49) 2 28 94 90 222

E-mail: bestellung@uno-verlag.de
http://www.uno-verlag.de

GREECE/GRECE
Librairie Kauffmann
Stadiou 28

GR-10564 ATHINAI
Tel.: (30) 210 32 55 321
Fax: (30) 210 32 30 320
E-mail: ord@otenet.gr

http://www.kauffmann.gr

HUNGARY/HONGRIE

Euro Info Service kft.

1137 Bp. Szent Istvan krt. 12
H-1137 BUDAPEST

Tel.: 36 (06)1 329 2170

Fax: 36 (06)1 349 2053
E-mail: euroinfo@euroinfo.hu
http://www.euroinfo.hu

ITALY/ITALIE

Licosa SpA

Via Duca di Calabria 1/1,
I-50125 FIRENZE

Tel.: (39) 556 483215
Fax: (39) 556 41257
E-mail: licosa@licosa.com

http://www.licosa.com

MEXICO / MEXIQUE
Mundi-Prensa México

S.A. De C.V.

Rio Panuco

141 Delegation Cuauhtémoc
06500 México, D.F.

Tel.: 52 (01) 55 55 33 56 58
Fax: 52 (01) 55 55 14 67 99

NETHERLANDS/PAYS-BAS

De Lindeboom Internationale Publikaties bv
MA de Ruyterstraat 20 A

NL-7480 AE HAAKSBERGEN

Tel.: (31) 53 574 0004

Fax: (31) 53 572 9296

E-mail: books@delindeboom.com
Http://www.delindeboom.com

NORWAY/NORVEGE
Akademika,

Postboks 83

PO Box 84, Blindern

N-0314 OSLO

Tel.: 47 2218 8100

Fax: 47 2218 8103

E-mail: support@akademika.no
http://www.akademika.no

POLAND/POLOGNE

Ars Polona JSC

25 Obroncow Streeti

PL-03-933 WARSZAWA

Tel.: 48 (0) 22 509 86 00

Fax: 48 (0) 22 509 86 10

E-mail: arspolona@arspolona.com.pl
http://www.arspolona.com.pl

PORTUGAL

Livraria Portugal

(Dias & andrade,, Lda)

Rua do Carmo, 70

P-1200 LISBOA

Tel.: 351 21 347 49 82

Fax: 351 21 347 02 64

E-mail: info@livrariaportugal.pt
http://www.liraria portugal.pt

RUSSIAN FEDERATION /
FEDERATION DE RUSSIE
Ves Mir

92. Kolpacnhyi per.

RU - 101000 MOSCOW

Tel: +7 (8) 495 623 6839

Fax: +7 (8) 495 625 4269
E-mail: orders@vesmirbooks.ru
http://www.vesmirbooks.ru

SPAIN/ESPAGNE
Mundi-Prensa Libros SA
Castelld 37

E-28001 MADRID

Tel.: 34 914 36 37 00

Fax: 34 91575 39 98

E-mail: libreria@mundiprensa.es
http://www.mundiprensa.com

SWITZERLAND/SUISSE

Van Diermen Editions - ADECO
Chemin du Lacuez 41

CH-1807 BLONAY

Tel.: 41 (0) 21 943 26 73

Fax: 41 (0) 21 943 36 05
E-mail: mvandier@worldcom.ch

UNITED KINGDOM/ROYAUME-UNI
The Stationery Office Ltd.

PO Box 29

GB-NORWICH NR3 1GN

Tel.: 44 (0) 870 6000 55 22

Fax: 44 (0) 870 6000 55 33

E-mail: book.enquiries@tso.co.uk
http://www.tsoshop.co.uk

UNITED STATES and CANADA/
ETATS-UNIS et CANADA
Manhattan Publishing Company

468 Albany Post Road
CROTON-ON-HUDSON,

NY 10520, USA

Tel.: 1914 271 5194

Fax: 1 914 271 5856

E-mail: Info@manhattanpublishing.com
http://www.manhattanpublishing.com

Council of Europe Publishing/Editions du Conseil de I’'Europe

F-67075 Strasbourg Cedex

Tel.: (33) 03 88 41 25 81 — Fax: (33) 03 88 41 39 10 — E-mail: publishing@coe.int — Web site: http://book.coe.int.






