Council of Europe | Q@Q}
Conseil de I'Europe 4, * 4 , Bl} \ 1&;‘3‘%&.

* * '
* * DDA
* *
* 4 %
rasbours, 31 Mareh 1952 TR L G2 16
| CDL (92) 16
COE236417

EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW

REPORT APPROVED BY THE GOVERNING BODY
OF THE INTERNATIONAL LABOUR OFFICE ON
ACT 451/1991 (THE "SCREENING ACT")

OF CZECHOSLOVAKIA

This document will not be distributed at the meeting. Please bring this copy.
Ce document ne sera plus distribué en réunion. Priére de vous munir de cet exemplaire.



INTERNATIONAL LABOUR OFFICE .
BUREAU INTERNATIONAL DU TRAVAIL . GB.252/16/19

OFICINA INTERNACIONAL DEL TRABAJO " 9520d Session
GOVERNING BODY o

CONSEIL D'ADMINISTRATION Geneva,
CONSEJO DE ADMINISTRACION 2-6 March 1992

CONFIDENTIAL urkl acked ugea by
e TLO ﬂédunhj BoJ:l | A!o?h) Lj e 1TLO
30“{\(‘(\5 on on Maceh §, 1942,

Sixteenth item on the agenda

REPORT OF THE DIRECTOR-GENERAL

Sixth Supplementary Report

‘ 1. The Trade Union Association of Bohemia, Moravia and Slovakia
(0S-CMS), by a letter dated 23 October 1991, snd the Csech and 6lovak
Confederation of Trade Unions (C§-K0S), by a letter dated 11 November 1991,
both referring to article 24 of the Constitution of the International Lsbour
Organisation, each made a representation alleging noun-observance by the Czech
and Slovak Federal Republic of the Discrimination (Employment and Occupation)
Convention, 1958 (No. 11l1).

2 The Discrimization (Employment and Cccupation) Conventicn, 1958
(%c. 111) was ratified by Czechecslovakia cn 21 January 1964 and is in force
for that country ’

: Tre cTroviszizons of the fimstizaiizn of  the Internatiomal lencur
- ~czrning the sutmissitn ol representeticns are as fzllows:

S0 T Teplesenicd -



-2 -

Acticle 26

In the event of any representation being made to the International
Labour Office by an industrial association of employers or of workers
that any of the Members has failed to secure in any respect the offective
observance within its jurisdiction of any Convention to which it is @
party, the Governing Body may communicate this representation to the
government against which it is made, and may {nvite that government to

- pake such statement on the subject as it may think fit.

Article 23

1f no statement is received within a reasonable time from the
government in question, or - if the statement when received is not deemed
to be satisfactory by the Governing Body, the latter shall have the right
to publish the representation and the statement, if any, made in reply to

it.

4. The procedure to be followed in case of represen.tationl is govermed
by the revised Standing Orders adopted by the Coverning Body at its
212th Session in March 1980. ' :

5. In sccordance with articles 1 and 2, paragraph 1, of the Standing

- QOrders, the Director—General acknowledged receipt of the representationa,
informed the Govermment of the Czech and Slovak Federal Republic and brought

the representations before the Officers of the Governing Body.

6. At itsg 251st Session (November 1991), the Governing Body, on the
recomnendation of its Officers, decided that the representations were
receivable and set up & Committee to examine them, composed of Mr. W. Dejong
(Government member, Australla, Chairman), Mrs. L. Sasso-Margufferi (Employer *
member, Italy) and Mr. K. Tapiola (Worker member, Finland).

7. In eccordance with article 4, paragraph 1(a) and (c), of the
Standing Orders, the Committee invited the Government to make a statement on
the representations before 15 January 1992. It also invited the complainant
organisations to communicate any additional jnformation before 15 December

1991,

8. The CS-KO5 snd the 0S-CMS supplied additional information in their
Tespective communications dated 15 December 1991.

9. The Government of the CSFR presented its observations in 8
commumication dated 13 January 1992. " '

10. The Committee held its first meeting in November 1991 and met twice
in February 1992 for the discussion and adoptionm of the present report.

11. Examigasion of the renresentatiCns
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() Allegations made by the 0S-CMS§

12. In its letter dated 23 October 1991, the O5~CMS refers to &
atatement made by Mr. Alexander Dubcek, President of the Federal Parliament -
who refused to sign the Act - that it was a discriminatory lav which would
deprive about 1 million Czechoslovak citizens of their basic human rights and
their trade union rights, that it was contrary to the Congtitution of
Czechoslovakia and to a- great many {nternational obligations incurred by the

CSFR.

13. According to the 0S§-CMS, the draft Act submitted by the Government
was considerably extended by numerous amendments in Parliament and adopted by
a very slight majority. From an entirely justifiable motion initially, to
remove from the public service, through due legal process, former members of
the former State Security who had effectively committed violations of human
rights, a completely mnew gituation has evolved where a Very extensive
principle of presumed collective guilt prevails. The 05-CMs points out that
" under the Act, for a period from 17 October 1991 to 31 December 1996, persons
referred to 4in the Act face a ban om exercising functions in state
administration, state media, state and mixed enterprises - and some parts of
the private sgector. In the view of the O0S-CMS, such exclusions are bdased
essentially on those persons' past oOr present alleged participation in
political activities or association with parties or organisations regarded as

opposed to the present political order.

14. The 0S—-CMS refers to the provisions of Article 1, paragraph 1, of

the Counvention concerning discriminatiom on the basis of political opinion and
recalls the conclusions of the Committee of Experts om the Application of
Conventions and Recommendations {in its 1963 general survey on Convention
No. 111, that the protection of the Convention is not limited to differences.
of opinion within the framework of established principles but extends to
activities expressing or demonstrating opposition to established political
principles or the propagatiom of doctrines aimed at bringing sbout fundamental
changes in sgtate institutions. The 0S-CMS considers therefore article 2 of
the Act to be contrary to Article 1, paragraph 1, of the Convention aud to the
above conclusions of the Committee of Experts. The 08-(MS quotes, as examples
of flagrant violation of the Convention, the provisions of article 2 of the
Act concerning tens of thousands of citizens classified in various categories
in the files of the former State Security who do not even know that ‘their
names have been entered in the files, and the provisions of the same article
concerning former elected officials of ths Communist Party, which the 08-S
considers a typical example of the principle of collective guilt, particularly.
inadmissible at a time when the activities of that Party are legal, vhen it
.perticipates in the political life of the coumtry and is among the parties
with the largest numbers of seats in the Federal Parliament.

15. As regards the argument advanced by some politicians that
distinctions or exclusions based on the requirements of the job may be
admitted under Article 1, paragraph 2, of the Convention, the 0S-CMS points
out that in the view of the Committee of Experts, political opinion may be
taken into acccunt in connection with the requirements of certain senior
administrative pcsts Ainvolving the ioplezentation of government policy;
however, the exception provided for inm Article 1, paragraph 2, of <the
Convention must ~e interpreted strictly 6c 86 IC avoid eny undue limitstion cf

the crotection that ine C{conventinon :¢ iatended tc provide.
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17. In a further communication dated 15 December 1991, the OS-CMS
supplied a 1list of ten persons with indications concerning their jobs and
dismigsals, vho were -stated to be the first victims of Act No. 4&51/1991,
because of their past activities linked with their membership of the Communist

Party.l

(1) Allegations made by the CS-KOB

18. In the statement adopted at its session of 7 November 1951 and
forwarded to the JLO by letter dated 1l November 1991, the General Council of
the CS-KOS declares itself in favour of purging public 1ife of persons who -.
actively and knowingly took part in the suppression of human and citicens’
rights. However, Act No. 451/1991 s in contradiction with the legal order of
the CSFR of which {nternational 1legal standards form a part. The CS-ROS
supports the jnitiative of President Vaclav Havel. in his letter of 17 October
1991 addressed to the Federal Parliament and containing principles for the
reviaion of the Act. The CS-KOS requests the ILO to assess the conformity of
Act No. 45171991 with ‘Ynternational instruments binding the CSFR and to
provide assistance in the search for democratic means in the transformation of

society.

19. The CS-KOS further elaborated 1its standpoint in a subsequent
communication to ;he 110 dated 15 December 1991. '

20. The CS5-KOS considers that the Jjustified protection against the
exercise of state functions by those who took part in suppressing the rights
of «citizens should be ensured in accordance with internal and also
international law. The CcS-KOS had stated its position regarding the: draft
principles of the Act at the Government's request, and subsequently during
discussion of the draft text in the tripartite Council of Economic and Social
Accord of the CSFR, where the CS-KOS§ recommended consultation with

international organisations and bodies concerned.

21. The text of Act No. 451/1991 as adopted by the Federal ‘Assembly

differs essentially from the Government's draft. The General Council of the
CS~-KOS made its position known through the statement referred to above. The
GCeneral Council alsoc stated in an open letter to the deputies of the Federal
Asgembly that the Act does not cover the real situation, does aot guarantee
positive changes and makes the position of the CSFR more difficult before
world opinion and that it is not possible to build democracy by non-democratic

22. The CS-XOS refers to relevant provisions of the International
Covenants on human rights which, 1ixe Convention No. 111, constitute part of -
Czechoslovak legislation and prevail over Act No. 451/1991, according to
Coustitutional Act No. 23/1991 introducing the Charter of Fundamental Rights

and Freedoms.

1 The 0S-CMS communicated a further list of 27 persons by letter datec
132 January 1952, i.e. after tte date fixed ty the Committee for the suppiy of

adcitional inform

wnat e
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23, The CS-KOS also refers to- relevant provisions of the Charter:

article 1 (principle of freedom and equality in dignity and rights); article

3 (fundamental rights and liberties guaranteed to all without differences on

account, in particular, of political or other views); article 10, paragraph 3
(right to protection against unauthorised collection, publication or other
abuse of personal data); article 21 (access to electsd and other public

offices on equal conditions). Article 6 of Constitutional Law No. 23/1991

requires harmonisation of lawe and regulations with the Charter not later than
become ineffective on

31 December 1991 and provisions comtrary to the Charter
titat date. Since the Constitutional Court of the CSFR is not active, (see
pafagraph 100 below) Act No. 451/1991 4s already being used: in practice eand is

e‘s»t,imated to concern more than 1 million Czechoslovak citizens.

- .

24. The CS-KOS made a number of points on the’ question of Act
No. 451/1991 being in breach of Convention No. 111. The Act does not make any
difference between persons who really took part in suppressing civil and
political rights and those who belonged to a certain group but who themselves
were nevertheless subjected to the same plight. The Act creates a fiction of
jrrefutable legal assumption of guilt and vrings the inquisitorial principle
into relation with citizens; it derives from the non-legal principle of
collective guilt and disregards the principles of individualisation of guilt
and presumption of innocence, of {inadmissibility of retroactivity, of showing
proof of guilt and illegal behaviour and of prescription of criminal
offences. The Act bears no similarity to legal standards of other countries

concerning the prohibition to
' present Dbehaviour 1o the performance

performance not vecause of active participat
rights but only because of reasons such as belonging to & certain group;

being listed in the files of the Secret State Security without regard to the
distress of a citizen who "succumbed™ to the pressure of security ;
membership of certain bodies of the totalitarian political system. Every
citizen over 18 years of age has a right to apply to the relevant body for a
certificate or findings regulated by Act No. 451/1991. There is no provision
against unauthorised requesting of certificates or findings on individuals

‘:even in respect of functions not covered by the Act.

of functions and prohibits such

25. The CS-KOS considers it a task of the trade unions of the CSFR to
further the principles laid down in ILO instruments, including the conclusions
made in the surveys on the application of Convention No. 111 carried out in
1963 and 1988 by the Coumittee of Experts on the Application of Conventions
and Recommendations. A number of provisions of Act No. 451/1991 is in breach
of those conclusions and also of other ILO instruments not ratified by the

CSFR.

2. The Government's statement A .
1) :hg_g_g_mngn_uﬁ_ohuﬂm

26. By letter of the Federal Minister of Labour and Social Affairs dated
13 Canuary 1992, the Governzent of the CSFR presented its comrents On the

representations, as sunmarised below.

- - ‘ H RS Lz M i ; o
2 tre criginas craft of Act e, L2e,/091 (the Scresning Act) was pel
{cr-ara <ta Ioverurent sfter preliminary ssaguitezion with the ILT.

: - crzsz-ting the dre me IovermTent girave Lo reel t-z gIIelTR
temLmns LE croowne  uriiiielills -:  mme ooublic inmsiitoiiine oo
D TEIT ~ T are im o guzrressing hoTin TignTE RS 2ivdl freedirs e

- vl I T ToATY .‘."-‘5 T 1 vlveZleT :,:.

perform certain functions. It does not relate

jon in the violation of human

organs; Or
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29. The Government draft was considerably amended during discussions ino
the Federal Assembly. Following the sccepted procedure for adopting new
labour regulations, the Minister of labour and Social Affairs sent the text of
the Act to the ILO on 18 October 1991, for consideration from the point of

view of ILO Conventions.

30. On 17 October 1991, before the Act came into force, President Vaclav
Havel sent a letter to the Federal Assembly proposing that the Act be
amended. This letter was published, inter alia, in Czechoslovek newspapers.
At the President’s request, the Czechoslovak Government's Office worked out &
draft amendment to Act No. 451/1991, thus giving an appropriate legal form to
the principles contained in the President's letter. A COPY of this letter is
“attached to the Government's statement (see paragraphs 32 to 42 below).

31. The Govermment also draws attentlon to the existence of an internal

, standard of a superior legal force, established by Constitutional Act
No. 23/1991 introducing the Charter of Fundamental Rights and Freedoms.

According to article 2 of this Act, all international conventions on human
rights and fundamental freedoms ratified by the CSFR are given priority over
national lav and accordisg to article 6 of the Act, the laws and regulations
must be brought into hammony with the Charter by 31 December 1991 while all
provisions contrary to the Charter cease to have effect as from that date. In
the 1light of these facts, the current situation and the contradictions
mentioned in the represestations appesr tc be a question of harmony or
contradiction between the standards of the superior and jnferior legal force,
i.e. a question golvable by the court. A solution to the current situation
1ies within the responsibility of the Constitutional Court, OF potentially of
the Federal Assembly. In individual cases it is also the responsibility of
other independent courts in Czechoslovakia in' the process of application of

the law.

(11)
(see paragraph 30 above)

32, 1In this letter addressed to the President of the Federal Assembly,
Mr. Alexander Dubcek, the President of the CSFR, Mr. Vaclav Havel, atated his
views on Act No. 451/1991 and suggested the principles for its revision. The
main points of the letter are given belov.

33. President Havel first expressed agreement that this law
extraordinary and exceptional as it may be - is necessary because many people
1inked with the totalitarian regime who had for years taken an active part lo
crushing human rights {n the land, bhave not admitted their part of
responsibility sand have not spontaneously renounced their state and public
functions and are hindering, in many institutions, the formation of a true
democratic order. At the same time, President Havel reached the vievw that in
its present form the law in question gives rise to many problems due to the
fact that it is based on the principle of collective guilt and collective
responsibility, that it restricts the rights of certain persons according to
their past or recent affiliation to an {ngtitution of & defined group, that it
gives undue weight to certain records of the former State Security or the
acsence of guch recorcs, paring it a critericn of a peracn's abilitvy tc carry
functicns a..d sigui:'icant.‘.y restricts, obstructe, and in s8ome

out certain
i , to deiend cnegelf cr to determine the exact

cages regates the right o appeal

degree <° perscnal responsitiiicy. corsesuently, to the extent that the State
i-2eel naS LLE sight 10 ley G ~onciticns for the exercise of funrticns that
are - e, proElgEnl Eavel sonmzifzre o inet “re Legel FTIVISICTS ‘o cuestin
e semerorv o AT L.®3T SpITE L8 eilEls 2 fona e o & rETIliats



-7 -

constitutional Court as soon as convened, orf & competent international
{natitution may give a ruling that the Act is comntrary to international
standards accepted by Cgechoslovakia or to its Charter of Fundamental Rights

and Freedoms which forms an integral part of its Constitution.

34, President Havel's most gerious concern is that the application of -
the Act as it stands could give Tise to mnew injustices and inequities and
might, at the dawn of the edification of a new democratic system, create 8

troublesome precedent.

35, For these reasons, Ptesident' Bavel calls on the authorities
concerned to consider the possibility of reviewing the Act and of preparing a
draft amendment to be submitted to the Federal Assembly. :

36. Preaident Bavel makes & pumber of suggestions for amendments to the
Act. A revision and simplification of the procedures ghould be made. The
procedure of inquiry before the commission of the Federal Ministry of the
Interior should be abolished. The required certificate should be delivered
to, and presented by, the individual citizen concerned personally, within
fixed time-limits, together with the affidavit referred to in article 4(3) of
the Act. The confidential nature of the certificate would thus be ensured and
the persons not meeting the requiremeant should then have their functions or
employment contracts terminated. Officisls having been iggued an adverse
certificate and who are convinced of being wronged should have the right to
appeal to the court but be required to prove their case and eventually obtain
redress. An eppeal might be lodged, for example, by thosse who consider that
their certificate does not take account of the particular circumstances of
their case, or does mnot reflect the truth wholly and faithfully; those who
had been compelled to a collaboration with the State Security under threat of -
death or of prosecution against third parties, while pot really helping the
Secret Police; those who had committed themselves for democracy and fought
against violations of human rights, thereby redeenming past failings ©OF
errors. One could even lmagine that in the 19508 gomebody might bave been
prompted by an opposition group to enter an official organ as & way of getting
access to information on moves sgainst law and ethics under: preparation by the
authorities, io order to give advance warning to psrsons likely to be under

threat.

37. The law should lay down the principle of the right to an objective
hearing in each cass. Review of individual cases could be carried out bY
special committees set up at the regional and aistrict tribunals and composed
of carefully selected magistrates of complete integrity. The same magistrates
could also examine cases of people who honestly admitted not to comply with
the requirement prescribed by the Act in article 2, paragraph 1(d) to (b), but
who are in fact digproportionately penalised (for instance, citiszens listed on
the People's Militia registers without their knowledge; _ or persons in Party
functions who clearly resisted totalitarian power). Conversely, an organ
having good grounds to doubt the veracity of a citizen's affidevit may be
called upon to present the facts to the competent tribunal. '

3g. It 1s presumned that the principles proposed above, if taken into

account in a revised law, would alleviate the rein problems posed by the law

and wculd alsod simplify its applicetion.

313, 7Ths TIresident submits i° tne consiceraticm sf <he €
Zag.ibility Tt 8 re-gxemninaticn <f the ctessifizesion cf citizeng ot meeling
Tt ~.irecenis  ICT exerzizing spacific  IunmITIONS. reducing 12Tialn
Lt eglries onI ST.ATIITE BTN -t avg, Ho o ig nTU 8L ~r exaTI.2, EE TeE5TE5
‘ T : s.d not deel T wisrn niTse Caving
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Security, only with units assigned to combat the enemy of the interior; or
that the lav should aecessarily apply to members of Screening Committees after
1948. Forty~three years have since passed and over such 8 long period of
time, even very serious offences have been prescribed. On the other hand, the
law generally spares persons vho in their writings and publications, have
supported lavlessness, have glorified political trials and oyltenaticany
created a climate of fear in soclety. President Bavel also submits for
consideration, in case the law 18 revised, the question of whether the right
of the Ministries of the Interior and of Defence to grant exemptions should
not be abolished and be replaced by the right given to them to appeal to the
same tribunals dealing with citizens’ appeals. ,

40. Since a lav cannot be amended without coming jnto force by being
recorded in the Official Gazetie. President Havel states that he will sign the
text when it is transmitted to him with the other required gignatures, and has
no intention to delay jts promulgation and therefore the possibility of its

revision.

41. President BEavel requests that his letter be regarded as &
legislative {nitiative from his part to amend the lav.

42. DPresident Havel further requests the Federal Assembly to place soon
on its agenda the election of members of the Constitutional Court, as problems
exist and will arise which can only be golved by the Constitutional Court.,

3., The Committee's concluaicn

43. The Committee had available to it, for its assessment of Act
No. 451/1991 and of “the allegations of the complainent organisations, the
comments of the Government but also the benefit of the views of the President
of the CSFR, Mr. Vaclav Havel, &8 expressed in his letter of 17 October 1991
to the Federal Assembly to propose 8 revision of the Act. Reference is made
algo by one complainant organiution to the views of the President of the
Federal Assembly of the CSFR, Mr. Alexander Dubcek, in a statement circulated
by the CIK official news agency. The Committee wishes tO gtress the value it
attaches to opinions from such eminent sources which testify to the

exceptional importance of the debate involved.

44, From the information supplied Dby the complainants and the
Covernment, the following main points have emerged regarding the circumstancesd
‘of adoption of Act No. 45171991, the objections made €O its principles and
provisions, and the legal and practical status of this wgereening lav'.

1. There 1is concurrence of the views expressed that it was
necessary and justified to remove from public inetitutions persons who
took part in suppressing husad rights and that this should de done by due
legal process. The Government consulted the ILO before putting forvard
the original draft. However, as & regult of numerous emendments made in
Parliament, Act No. 451/1991 differs substantially from the original

draft submitted by the Government.

The central objection tc Act No. 451/1991 is chat it is tased

resumption of collective guilt, arplied extensively in disregazé of

inciples of lav such &8 rnon-retroactivity, burden of procf of
£ gappeal and cf gefence.
sre mnil

“io=-*

; -
-¢ rresurption O tpnccenze, right ©
12 fe-- il%g entilY int2

............

LS eew -t DR



functions, activities, or ijn associstion with or membership of certain
groups or bodies of the former political system, in a period of over 40
years from 25 February 1948 to 17 November 1989. Furthermore, the proof.
of such action or association may not be entirely reliable and may not
even be refuted by the persons against whom it is directed, vho incur the
risk of deing disproportionatcly penalised, without the possibility of
any mitigating circumstances being entertained, {ncluding such situations
as persons subjected to threat or pressure, persons having redeemed past
tailings or errors Or persons acting on behalf of an opposition group who
sought to obtain information by getting {nside organs of the former

system.

3, For these reasons, the complainant organisations hold that the
ngereening law' is in violation of the Constitution of the CSFR and of
jnternational obligations which are part of 1its legal order, and
specifically, is in violation. of Convention No. 111, in 1ight of
conclusions of the Committee of Experts to which they refer. The 0S-CMS
quotes a statement by the President of the Federal Assembly,
Mr. Alexander Dubcek, on the discriminatory and unconstitutional nature
of Act No. 451/1991. 1In his letter of 17 October 1991 forwarded with the
Government's statement and to which the CS-KOS refers, President Vaclav
Havel expresses the view that the legal provisions in Question are
‘contrary in their spirit to the established foundations of e democratic
legal order. He refers therefore to the possibility of a ruling by the
Constitutional Court of the CSFR when convened, or by a competent
international institution, that Act No. 451/1991 s contrary to
international setandards accepted by the CSFR or to its Charter of
Fundamental Rights and Freedoms which forms an integral. part of its

Constitution.

4, In this connection, Conmstitutional Act No. 23/1991 introducing.
the Charter of Fundamental Rights and Freedoms also provides for the
precedence of ratified international human rights instruments over other
national legislation (article 2) and the harmonisation of all laws and
regulations with the Charter, all contrary provisions cessing to have
effect by 31 December 1991 (article 6). The Covernment refers in its
statement to this internal standard of superior legal force and considers
that a solution to the situation concerning Act No. 451/1991 lies within
the responsibility of the Congtitutional Court, oOT potentially the
Federal Assembly and in individual cases, within the responsibility of
other independent courts in the CSFR in the process of application of the
law. By his letter of 17 October 1991, President Vaclav Bavel put forwerd
a legislative initiative to amend the law and also suggested that the
Federal Assembly proceed soon with the election of members of the

Constitutional Court (see also paragraph 100 below).

5. In the meantime, according to the compleimant organisations,

Act No. 45171991 is already being applied; persons have been dismissed
~in pursuance thereof, and it 1s estimated that the Act will concern more

than one million Czechoslovak citizens.
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Contents of Act No, 65171991 and related legislation!

45. The Committes notes that Act No. 451/1991 (text reproduced ia the
Appendix to this report) requires, for the exercise of functions specified in
itg article 1, that the persons concerned had not been in any of the
circumstances specified in its articles 2 and 3, thereby establishing
exclusions in respect of employment and occupation of persons failing to

comply with this requirement.

46. The Committeé notes that the exclusions in respect of employment and
occupation established under the Act are broadly directed at two categories of
persons, comprising those who, during the period of 25 February 1948 to

17 November 1989, had been:

- members or associates in various ways of the National Security Corps and
of the State Security; and students, teachers or trainees at former USSR
fnstitutions on state and public security and ideology (article 2,
paragraph 1l(a), ), (¢), (e) end (h), and paragraph 2; and article 3,
paragraph 1, of the Act);

~ members and officlals of organs of the political and ideological
apparatus of the former regime: Committees of the Communist Party from
district or higher levels and organs for the management of FParty work,
except persons Wwho held functions only from 1 January 1968 to 1 May
1969; People’'s Militias; Action Committees of the National Front after
25 February 1948, Screening Committees after 25 February 1948, or
Screening and Normalisation Committees after 21 August 1968 (article 2,
paragraph 1(d) to (g)i article 3, paragraph 1(d) and (e). :

47. The Commi:ztee notes that under article 1 of the Act, the exclusions
referred to above apply to: '

1. functions filled by election, appointment or assignment in:

(a) the state administration of the CSFR and of the two federated'
Republica; C

(b) the Czechoslovak Army and Federal Ministry of Defence, at the ranks
of colonel and general and also the functions of military attachés;

(c) the Federal Security Intelligence Service, Federal Police Force and
Palace Guard Police Force = these organs, together with the Federal
Ministry of the Interior, being subject to supplementary exclusions
based on past functions or connections in the security and ideology

fields stipulated in article 3 of the Act:

(4) the Offices of the Federal President, of the Federal and National
Assemblies and Governments, of the Constitutional and Supreme Courts

: 1 -re cComrittee elsc had tefcre i+ tne texts cf Constituticna. AcCt

v, 227193 introducing the Charters of Fundatental Rights and Freecomsi Act

No. 119/ IRED corncerming iudicicial rehabilizaticny Act Ne. «55/1961

cT.Cern: 0z cvadee ené iis Aprendlx I tar No. X213l
- : . ce
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et federal and national levels; and the Presidium of the
Czechoslovak and the Slovak Academies of Science;

(e) state radio and television institutions and press agencies at the
federal and national levels;

() state and mixed enterprices with state majority shareholding; state
organisations; international trade agencles, state railways and
financial and banking {nstitutions, at the levels of heads of
organisations and of leading executives directly under their
management; -8t higher schools, for elected academic officers and

functions subject to approval by the academic senate;

2. judiciary and legal professions (judge, assessor, prosecutor and
investigator; state notary and arbiter; and candidates and nominees to

those functions);
reference 1is made in the Act to Act

ide range of activities from
radiation

3. certain concession-based trades;
No. 455/1991, Appendix 3, which covers a ¥
those dealing with arms and ammunition, medical equipment,
sources and explosives to funerals, antique and taxi businesses.

Under article 23 of the Act, the exclusions will cease tO apply on 31 December

1996 as the Act will cease to be effective on that date.

Act, the persons concerned
£ the categories referred to
er penalty of dismissal.

48. Under articles 5, 14, 15 and 16 of the
" must produce proof of their not belonging to any ©
in articles 2 and 3 before being appointed to, OT und
from, the functions listed in article 1 of the Act.

49, Under article 4 of the Act, the proof that a person had not been a
mamber or associate of the National Security Corps or an agent or collaborator
ligted in the files of the State Security (article 2, paragraph 1(a), (b), (&)

and (e)) muat be produced by the person concerned by means of @& certificate
istry of the Interior, oT alternatively (article 2,

igsued by the Federal Mini
paragraph 1l(e)) by 8 statement issued by the comnission established under
of

. article 11 of the Act. Conditions for application for and igsue
" certificates are governed by articles 6 to 9 of the Act.

s0. In all other cases listed under article 2, paragraph 1(d) to () of
the Act, the persons concerned must submit an affidnvit that they had not been
in any of the circumstances specified for the purposes of exclusion.

$1. All affidavits but omly ome type of certificate (referring to
necongcious collaboration” with the State Security under article 2, paragraph
1(c) and paragraph 2 of the Act) may be submitted for verification to the
commigsion established under article 11 of the Act (see appeals procedures

below).

Bna:jhg Qf tb N & Q
rio ohgervance of Ccaventicn Ng, 1id

§2, Tre (ommittee notes trat the issues ~aiged in reieticn 7 Act
S, LSLiiEtLodnvolve menyv 38D2TIE and provisions of Tmnvention No. iil.
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Article 1, paragraph 3 of the Coavention. The relevant provisions of the
Couvention read as follows:

Axticle 1. paragraph 1l

1. For the purpose of this Convention the term "digcrimination”
includes -

(a) any distinction, exclusion or preference made on the basis of race,
colour, sex, religion, political opinion, national extraction or
social origin, which has the effect of nullifying or. impairing

equality of opportunity or treatment in employment or occupation;

Article 1, paragraph 3

'3, For the purpose of this Convention the terms "employment' and
"occupation” include access to vocational training, access to employment
and to particular occupations, and terms and conditions of employment.

sS4, In determining the issue of discrimination, account musf be taken of

Article 1, paragraph 2, concerning the
Job, and of Article 4 concerning |
. The relevant provisions of the Convention read as

follows:

Agticle 1, paragraph 2

2. Any distinction, exclusiom of preference in respect of a
particular job based on the inherent requirements thereof shall not be

"deemed to be discriminationm.

Article &4

Any measures affecting an individual who is justifiably suspected
of, or engaged in, activities prejudicial to the security of the State
shall not be deemed to be discrimination, provided that the individual
concerned shall have the right to appeal to a competent body established
in accordance with national practice. '

$5. To the extent that Act No. 451/1991 may be found to involve
diserimination under the terms of the Convention, the question will
consequently arise of the observance of geveral other provisions of Convention
No. 111, including those of Article 2 concerning the obligation for =a
ratifying State to declare and pursue a national policy in furtherance of the
aims of the Convention; and of Article 3(a),(b),(c) and (d) concerning
legislative and other measures to. be taken by a ratifying State in
implementing the rational policy. The relevant provisions of the Convention

read &8s fcliows:
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and treatment in reaspect of employment and occupation, with a view to.
elininating any discrinination in respect thereof .

Article 23

Each Member for which this Convention 1s in force undertakes, by
methods appropriate to national conditions and practice - '

(a) to seek the co-operatloxi of employers' and workers' or;an-iution..
and other appropriate bodies in promoting the acceptance and

obeervance of this policy;

(b) to enact such legislation and to promote such educational programnes
as may be calculated to secure the acceptance and observance of the

policy;

(c) to repeal any statutory provisions and modify any administrative
instructions or practices which are inconsistent with the policy;

(d) to pursue the policy im respect of employment under the direct
control of a national authority. '

56. As noted earlier, the complainant organisations referred to the
conclusions of the Committee of Experts omn the Application of Conventions and
Recommendations as regards the relevant requirements of Convention No. 111 and
more especially as regards protection against discrimination on the basis of
political opinion. The conclusions recalled - below are drawn from the
Committee of Experts' latest general survey of 1988 on discrimination and
incorporate the Cosmittee's earlier comments, either general or concerning.
individual countries, as well as comments of other ILO supervisory bodies,
where appropriate.1 In assessing the conformity of Act No. &451/1991 with
Convention No. 111, the Committee will be guided by these conclusions and by
findings of IL0 supervisory bodies in other cases not directly referred to in
the general survey in comnection with the conclusions quoted below.

57. As regards the contents and acope of the protection afforded by the
Convention in this fileld, paragraph 57 of the sbove-mentioned general survey
provides the following indications: - :

- "... the Convention implies

(protection] in respect of activities expressing or demonstrating
opposition to the established politicel principles - since the protection
of opinions which are neither expressed nor demonstrated would be

pointiese'.

RN R R e T
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".;. even if certain doctrines are aimed at fundamental changes in the

institutions of the State, this does not constitute & reason for
considering their propagation beyond the protection of the Convention in
the absence of the use or advocacy of violent methods to bring about that

result.”

vthe protection of freedom of

expregsion 1is aimed not merely at the individual's intellectual
catigfaction at being able to speak his mind, but rather — and especially
as regards the expression of political opinions = at giving him an
opportunity to seek to influence decisions in the political, economic and
social life of his society. For his political views to have an impact,
the individual generally acts in conjunction with others. Political
organisations and parties constitute a framework withia which the members
seek to secure wider acceptance of their opinions. To be meaningful, the
protection of political opinicns must therefore  extend to their
collective advocacy within such entities.”

nherent requirements of a particular

58. As regards the question of the i
general survey of 1988 provides the

" job in relation to political opinion, the
following indications:

-( paragraph 126 )

" ioh'' - "It appears from the ptepara/tory work and
the text of the Convention as ultimately adopted, that the concept of "a
particular job" refers to a specific and definable job, function or
task. Any limitation within the context of this exception wmust be
required by the characteristics of the particular job, and be in
proportion to its inherent requirementé. Certain criteria may be brought
to bear as inherent requirements of a particular job, but they may not be -
applied to all jobs in a given occupation or sector of activity, and
especially in the public service, without coming into conflict with the
principle of equality of opportunity and treatment in occupation and

employment."”

- “although it may be admisaible, in

‘the case of certain higher posts. which are directly concerned with
implementing government policy, for the responsible authorities generally
to bear in mind the political opinions of tbose concerned, the same ia
pot true when conditions of a political nature are 1laid down for all
kinds of public employment in general or for certain other professions:
for example, when there is a provison that those concerned must make a
formal declaration of loyalty and remain loyal to the political

principles of the regime in power".

(paragraph 105)

i - "“the security measures adopted with respect to

candidates for employment io the public service may also affect the
observance of the principle laid down in the Convention.  Such
administrative security checks, . generally 1imized to employment in
in pcsts thet are gersitive frem the poir

conficdential pceiticns OF = of
specifically in the reccres
e it

2

view of state security, are not comrented cn

et d Sy . - ‘o o 3 4 wa . ]
gupslied by governments. Vevertheless, fzom the jaforzaticn available 2
arpears that In scome soumtries such 8ECUTITY che:rs are apz.icatle
wigesot FizpicoTiln Lo Bo. FLERE T ~e azdrinistraticn Sugh irzuicizs
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ought to have the right to appeal against the decision. It is of the
utmost importance that an sppellate remedy should be available to persons
who are wrongfully denied access to a post for security reasons that are
based on unlawful grounds of discrimination, such as national extractiom,

social origin, religion or political opimnion.”

59. Concerning measures regarding activities prejudicial to the security

of the State, paragraphs 135 to 137 of the General Survey of 1988 provide the
following indications concerning the substantive condir.ions and the procedural
guarantee laid down in Article b of the Convention:

Substantive conditions ,
Activities covered - "Articlé 4 of the Convention excludes, first of all,

any measures taken not because of individual activities but by reason of
membership of a particular group or community; such measures could got
be other than discriminatory. Secondly, the exception provided for in
Article 4 refers to activities qualifiable asg prejudicial to the security
of the State, whether such activities are proved or whether concurring
and precise presumptions justify suspecting such activities. Therefore,
the expression of opinions or religious, philosophical or political
beliefs is not a sufficient base for the application of the exception

<" (see also nnmu_md_mmunm_nf_ounima under Pﬂﬂsﬂph 57

above).

Measures within the meaning of Article 4 - "... measures intended to

safeguard the security of the State within the meaning of Article 4 of
the Convention must be sufficiently well defined and delimited to ensure
that they do not bacome discrimination based on political opinions or

religion."

"The application of measures intended to protect the sgecurity of the
State must be examined in the light of the bearing which the activities
concerned may have on the actual performance of the Jjob, tasks or
occupation of the person concerned. Otherwise, there is a danger, eand
even likelihood, that such measures entail distinctions and exclusions
based on political opinion or religion, which would be contrary to the

Convention."”

Procedural guarantee

"In addition to these substantive conditions intended to guarsntee that
measures adopted in practice are not discriminatory within the meaning of
the 1958 ingtruments, there is also a procedural guarantee: the right of
the person affected by the measures described in Article 4 of the
Convention, 'to appeal to a competent body established in accordance with
naticnal practice'. Existence of a right of appeal, while constituting a
necessary condition for the application of the exception to the principle
of the Conventicn, is Hcwever not sufficient in itself. Bearing cn the
cbservance of the substantive conditions mentiorned in the preceding
paragraghs, the right cof appee‘ cannot be considered as a guararntee in

‘K
aczeorcancte with the crovisions ¢f Article & ¢f the Comventiin, unliess
imese sobstentive concitions have taen mes In & TreviIus forven e
_orTmittzs zlrsaov gnetsl ihat Cenforcerent oot e mTUTLT o ellL Tt
suflfice 1t guzvaites ins epplivation oI the gtencerzs sziofizl ir e
S22 imetrorente Do il 1wspest Y the provigions w-iin tne TIurts nave

’ v ttthese =
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“Appeals may follow the normal procedural rules of judiclary or
administrative courts. In certain cases, special procedures, often
established under emergency legislation, are provided for the examination
‘of measures taken., Compliance with Article & of the Convention must be
examined on a case-by—case basis so as to ascertain that certain minimum
conditions are met. There must be an appeals 'body
from the administrative or governmental authority, and which offers a
guarantee of objectivity and independence. This body must be “competent'
to hear the reasons for the measures taken against the person in
question, and to afford him or her the opportunity to preaen

cage in full."”

Asmessment gf Act No, 651“22] in tﬂlﬂ‘ ;. igvn Lo -
wmmmm—ul

60. The Committee has taken careful note of the conclusions of the ILO
supervisory bodies, which are recalled above, concerning the requirements of
Convention No. 111 relevant to the igsues raised by the representations. It
proposes to examine Act No. 451/1991 in relation to these requirements.

61. The Committee has recorded earlier
motivation at the origin of the Act was to remove from public institutions
peraons who took part in suppressing human rights, but that the Act as adopted
has essentially diverged from its original intended purpose. The Committee
considers that human rights violations, where amenable to lav in a democractic
legal saystem, should as criminal offences be dealt with by due proceas of law
and that in any event, the effects of judicial convictions or administrative
sanctions on that ground, inm regard to employment and occupation, should not
be deemed to fall outside the scope of Convention No. 111 if the definition
and penalisation of such offences were tc infringe in any way the protection

that the Convention is intended to provide.

62. For these reasons, ‘and while keeping in mind the circumstances
leading to the adoption of Act No. 451/1991, the Committee considers that its
- provisions should be assessed only by their own terms against the relevant

requirements of Convention No. 1lll.

63. The Committee observes at the outset that the exclusions established
by Act No. 451/1991 are based on past associlation or collaboration with organs
and institutions of the State and party apparatus of the former political
regime, with marked emphasis on questions of security and ideology. Such

sxclusions appear
{deological opinions or on action linked thereto.

64. The Commnittee notes, however, that an exclusion “may be deemsd an
inherent requirement of a particular job, pursuant to Article 1, paragraph 2,
of the Convention, or a meagure regarding activities prejudicial to the
security of the State, pursuant to Article 4 of the Convention. The question
as to whether cr not the exclusions impcsed by Act No. 451/1991 constitute
diszriminatien by the terms of Convention No. 111 rust therefcre be examined
in relation to these provisions of the Converntion.

£8, In endegvouring to determira the abcve issue the Committee is fully

awere of the complexity of the ies« % evalue-ing such a wide Tange ct
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may be drawn from the relevant cunclusions of
above) regarding esy exclusion made
Convention No. 11l1:

66. The following criteria
ILO supervisory bodies (see paragraph 58
in pursuance of Article 1, paragraph 2, of

n the iunherent requirements of a particular job
to such requirements and should refer to &
function or task and oot apply to an entire
he public service.

- Any exclusion based ©
should be in praportion
specific and definable job,
occupation or sector of activity, especially in t

Political opinions may accordingly constitute a condition laid down for

certain higher posts directly concerned with implementing policy but not

for all kinds of public employment in general or for certain other

professions.
limited to employment in confidential positions
{tive from the point of view of state security.

¢ the utmost importance to persons who are
post for gecurity reasons that are based on

- Security checks should be
or in posts that are sens
_ An appellate remedy is o
wrongfully denied access to a
unlawful grounds of discrimination.
ons which would eppear to be in
{dered that among the functions
those which entail particularly

7. To begin with the types of exclusi

line with the ebove criteria, it may be cons

covered by article 1 of Act No. 451/1991,
strict requirements of state gecurity and of confidentiality may reasonably be

subject to exclusions based on political opinion, given especially the context
of recent and current events of history in cgechoslovakia. The exclusions
imposed should nevertheless be in proportiom to the inherent requirements of

the particular jobs in question.
by Act No. 451/1991 may be
ds the military functions at

68. Accordingly, the exclusions established
d Ministry of Defence and

considered on the whole to be justified as regar

the ranks of colonel and general in the Army an
military attachés, the Federal Security Intelligence Service, the Palace Guard

Police Force and most functions in the Federal Ministry of the Interior
(article 1, paragraph 1(b),(c), and paragraph 2} article 3 of the Act).
These exclusions may also be deemed acCepcableAA| regards the Federal Police
Force, although their application in this public service should be in
proportion and be 1imited to particular functions, 8s in the case of the
military functions mentioned above, and not as & blanket requirement for all

functions in the service.

69. Regarding the functions in the Offices of the Federal President and
of the federal and national assemblies and the Officea of the Constitutional
and Supreme Courts covered by article 1, paragraph 1(4), of the Act, each
ground for exclusion should be examined to ensure that it is 4in proportion to
the requirements of security and confidentiality inberent to each particular
job in the categories of functions concerned. B

70. Ag regards functions in the presidium of Academies of Science,
e of proportionality shouid

1, pearagraph 1(d), the principl
:ong laid dewn in the Act in

1ying any of the exciuSiS
cnege funntions which wou.¢ aovear i=n
requirements I rhe other

covered by erticle
gtrictiy observed in app
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state industrisl, commercial and financial undertakings and ingtitutions when
the functions in question involve the implementation of policies in important
and sensitive fields, especially in the present circumstances of the country.

- 72. The Committes is mnot clear as to the nature and requirements of the
functions of elected academic officers and of functions subject to approval by
the academic senate in higher schoolsj nor is it clear as to the fields of
learning covered by such.schools. As a general rule, the Comnittee is of the

view that consideration of
opinifons are in conflict with the obligations normally attached to teaching

duties (e.g. objectivity and respect for the truth), or are in conflict with
or prejudice the aims and principles professed by the gchools to which the
officers belong (e.g. the case of an {netitution for religious studies).

73. As regards functions in other “state organisations' that may be
covered by the same provisions of article 1, paragraph 1(f), of the Act, any
exclusions should only bDe applied in strict observance of the relevant
criteria defined by the ILO supervisory bodies in accordance with the

requirements of Convention No. 1l11.

unctions in the state administration in

general (article 1, paragraph 1(a), of the Act) are too extensive to De
considered inherent requirements of particular jobs and such exclusions should
be 1imited to senior or sensitive posts involving the implementation of

government policies or confidentiality requirements.

74. The exclusions concerning f

75. The same restrictive -approach should be followed regarding any
exclusions for political reasons from the exercise of functions in the state

media institutions (article 1, paragraph 1(e), of the Act).

76. As regards the judicial and legal professions (article 1, paragraph
4, of the Act), exclusions should be admissible under the Act only in cases
where the past political record of the persons concerned is likely or is found
to reflect upon their moral integrity and repute, or to endanger the
confidentiality and impartiality of prosecution &nd adjudication and perhaps,

the legal reliability of state notaries.

as regards the veonditions of reliability" required for
practising certain concession-based trades (article 1, paragraph 5, of the Act
referring to Appendix 3 of Act No. &55/1991), any exclusions such as
established under article 2 of the Act should only apply to those trades
1isted in Act No. 455/1991, Appendix 3 (for example, in the arms and
ampunition or explosive businesses, or in work on radiation sources or medical
equipment) where requirements of p
be put in jeopardy by the past political record of the persons concerned and
not to trades, also listed under Act No. 455/1991, where such requirements are

not involved (for example, auctioneers and antiques business).

77. Fioally,

V" -4 { 9

-

to the pecuczisy of the State

78. In accordance with the substantive criteria elicited by ILO
(see pearagrapii 53 above,, measures cegarding activities

supervisory bodies
fudizie. O e L ¢f the Conventiom
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in the 1light of the bearing ‘of the activities in

and should bde applied
pation by thbe peraons

question on the performance of the job, task or occu
concerned.

79. By applying the above criteria to the exclusions laid down in Act
No. 451/1991, the Committee has reached the view that these exclusions, which
cover a very broad range of functions end are based on the past record -
however reprehensible - of persons for their association or collaboration with
the former political regime, cannot be regarded ipso facto as measures within
the meaning of Article & of the Convention. Such measures should be applied
only to persons who are actually engaged in or justifiably suspected "of
activities prejudicial to the security of the State, the definition of which
must be consonent with the criteria recalled above (for example, collaboration
with foreign intelligence or espionage service, as stipulated in article &,

paragraph 4, of the Act).

Duratiocn of exclusion measurcg

: 80. The Committee takes due note of the fact that the exclusions laid
down by Act. No, 451/1991 will cease to apply after 31 December 1996 when the
Act itself will lapse. Ic the view of the Committee, the duration of the
exclusions would not have any decisive impact on the damages in reaspect of
employment and occupation for the persons affected. The effects of such
exclusions, whether or not justified by the terms of Convention No. 111, are
likely to last long after their enforcement and perhaps permanently. The

duration of the exclusions congequently does not constitute a significant
element in the assessment of their conformity with the requirements of

Convention No. 1l11l.

General conclusions on exclusions

81. The preceding considerations have shown that in respect -of Article
1, paragraph 2, of the Convention, the exclusions established Dby Act
No. 451/1991 may be deemed inherent requirements ‘of particular jobs only in a
certain number of cases as referred to in paragraphs 67 to 77 above. These '
exclusions as such cannot be regarded as mDeasures concerning . activities
prejudicial to the security of the State within the meaning of Article &4 of
the Convention. The Committee is bound therefore to conclude that, to the
extent indicated, the exclusions imposed by Act No. 451/1991 consetitute
discrimination on the basis of political opinion by the terms of Convention

No. 111l. -

~

Appeals procedure

82. The relevant conclusions of the ILO supervisory bodies (see
58 and 59 above) have stressed the importance of appropriate
g who have been the subject of

measures regarding activities

paragraphs
appeals procedure to be made available to person
exclusicne as a result of security checks or of
grejudicial to the security of the State.

nder arcicle 11 of Act No. &51/199%, ern

83. The Committee noutes that uncer
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blameless citizens not members of these assemblies. Of the six remaining
pembers of the commission, who must have complated university-level legal
education, two (including the commission's secretary) are sppointed and
revoked by the Federal Minigter of the Interior, one each Dy the Federal
Minister of Defence and the Ministers of the Interior of the federated
republics from among the staff of these ministries; and one member by the
Director of the Federal Security Intelligence Service. The commission’s
procedure is set by article 12 of the Act and includes hearing of persons
concerned and of witnesses and experts, in accordance with relevant provisions

of criminal procedure.

84. The Committee notes that of the 15 members of the commission, five
members are government officials appointed and revoked by their responsible
minigters and one member by the head of a federal security agency. While the
nine members appointed by the legislative assemblies from among citizens thus
outpumber the six government members, the Committee observes that by the terms
of article 11 of the Act, the commiesion s established under the auspices of
the Federal Ministry of the Interior which is also responsible for its
functioning. The Committee notes further that article 12 of the Act provides
that the commisgsion can sit if attending members include the chairman and
vice=chairman and seven other members and. that government members may thus
outnumber citizen members of the commission at sittings.

85. The Committee wishes to point out that according to the ILO
supervisory bodies, the appeals bdody should be separate from the
administrative or 5ovemmental authority and offer a guarantee of objectivity
and independence. The committee considers that the composition and
functioning of the commission established by Act No. 451/1991 do not fully
meet the relevant requirements of the Convention.

86. The Committee notes that under article 18 of the Act, persons
contesting statements jssued by the commission may request an examination by
the district court of their permanent regidence. It recalls in this
suggestion made by President Vaclav Havel to abolish the

comniszsion and to entrust appellate functions to
The Committee

of the

connection the

~ procedure before the
committees composed of magistrates of complete integrity.

considers that this suggestion entirely meets the requirements
Convention.
article 13 of the Act, vhile

87. The Committee further notes that under
affidavits submitted Dby the persons concerned regarding their own situation

may be queried before the commissiom by other persons and organisations, the
certificates issued Dby the Federal Ministry of the Interior may only be
contested by the perscos concerned in the case specified in article 2,
paragraph 1(c) of the Act (conscious collaborator of the State Security). It
follows therefore that ‘certificates concerning the cases specified in article
2, paragraph 1l(a) and (b) of the Act (membership of National Security Corps
and service in the State Security) aud perhaps, although the-Act is not clear,
also the case specified in erticle 2, paragraph 1l(e) (official of the
Comnunist Party in the political guidance sector of the National Security
Corps) are not 1isble to appeal by the perscms concerned. ‘

-we Committee ccunsiders that the atsence of a right toO appesl in the
mentiored above 1g in breach cof the relevent quirements 2f ke
cecmlis thet the compiainant have stressed t
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revised law should grant to the persons concerned the right of appeal to the
court concerning certificates issued to them. -

89. Finally, the Committee recalls that, as pointed out by the 10
supervisory bodies, the right of appesl cannot be considered a guarantee
“unless the substantive conditions have been met. Consequently, appropriate
appeals procedures can only contribute to the observance of the Convention in
so far as the provisions for protection againat diserimination are adequate or
as the appellate body, for example a constitutional court, 1is empowered to
overrule provisions that are in breach of such protection.

Other mattexs

90. The Committee notes that under article 13, paragraph 3 of the Act, a
person subject to any exclusion specified in article 2, paragraph 1(d) to (h)
(members and officials of organs of the political and {deological apparatus of
the former regime) may produce proof that after having ceased to be in the
position giving ground for such exclusion, that person had been penalised for
acts specified by Act No. 119/1990 concerning judicial rehabiliation and had
been rehabilitated in accordance vith that Act, and may obtain a statement of
the commission of review mentioned above that the exclusion bas been 1lifted.

which persons who had been

rehabilitated under Act No. 119/1990 consist mostly in
s or other manifestations of opposition to the State -
1 and ideological principles. It considers this
ith the Convention's

regarding protection against digcrimination on the basis of
from the need to ensure also

91. The Committee notes that the acts for

penalised mey be
offences based on opinion

and established politica
procedure for the 1ifting of exclusions to be consistent W

requirements
political opiniom, without detracting in any way

consistency with these requirements of the exc
No. 451/19%1. \

92. The Committee notes that Act No. 451/1991 (article 2, paragraph 33
article 3, paragraph 2) autborises the Federal Ministers of Defence and of the -
Interior, the Director of the Federal Security Intelligence Service and the
Director .of the Federal Police Force, to waive in justified circumstances the
exclusion established in article 2, paragraph 1(a), and article 3, paragraph
1(a), of the Act (regarding members of the National Security Corps detailed to
the State Security), if its application should {nterfere with an importamt
security interest of .the State and the waiver is not comtrary to the purpose
of the Act. The Committee considers that this power to make exception would
jead to discriminatory treatment which is at the discretion of the Government
and administrative authorities concerned without being subject to review by an
appeal body. The Committee would point out that President Vaclav Havel, in
hisg letter of 17 October to the Federal Assembly, suggested that this power to
grant exemption might be replaced by the right given to the authorities
concerned to appeal to the same tribunals dealing with citizens' appeals.

lusions established by  Act

93. The Committee further notes that article 21 of Act No. 45171991
provides that nubiishers of periodical press and licensed operators of radio
and telewvisizn end newgcasting programmes meay apply fer the recessary
certificate or ccmmissicn's statement, on their own behalf or foliowing a
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of a member of the leadership of the organisation concerned, subject to thst
member's previous written consent. '

94. It would appear to the Committee that these provisions imply a
possibility of indirectly imposing conditions of a political nature for the
functions and positions in question in media organs and also in associations
other than political parties and political movements. On that understanding,
the Committee considers that such a possibility should be removed or made
subject to the relevant requirements of the Convention, as examined above.

the Committee notes that, under article 8 of the Act, any
is entitled to apply for a certificate or
f article 2, paragraph 1(s),
f the state security). The
by the CS-KOS - that this

95. Lastly,
citizen over 18 years of age
statement regarding his/her situation in respect o
(b) and (c), of the Act (member or collaborator o

Committee is concerned with the risk - pointed out
provision of the Act should lead to abuse and even more extensive

discrimination on the basis of political opiniom, by dindirectly enabling
employers to demand a certificate or statement from persons applying for or
occupying a job not subject to the requirements of Act No. 451/1991. The
Committee considers that appropriate provisions should be made to eliminate

thias possibility.

Other obligations involved under Convention No. 111

96. Referring to indications given in paragraph 55 of this report, the
Committee considers that, to the extent that the conclusions contained in the
preceding paragraphs 60 to 95 have pointed to aspects of Act No. 45171991
which are found to be in breach of the Convention in respect of Articles 1 and
4, the obligations under the provisions of Articles 2 and 3 of the Convention
as regards a national policy and implementing measures. in furtherance of the
aims of the Convention, have also not been applied. :

97. In view of the circumstances of the case,
particularly stress the obligatioms incumbent upon the ratifying State, under
Article 3(a) to (d) of the Convention, to seek the cooperation of employers'
and workers' organisations in implementing the policy aiming at the
elimination of discrimination in employment and occupation; to enact
legislation in support of such policy; to repeal and modify statutory
provisions and administrative practices inconsistent with the policy and to
apply it to employment under the direct control of a national authority.

®
L *

98. On concluding its examination of the representations, the Committee
feels confident that notwithstanding the difficulty and gravity of the
problems involved, a satisfactory solution will eventually be reached. The
Committee considers that the necessary elements conducive to such a solution

already exist.

99. n the first place, the exceptional quaiity of the cemocratic dedate
hat is taking place on the issues raised by Act No. 451/199% augurs well for

t
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lies within the responsibility of the Constitutional Court. The Committee has
subsequently been informed that the Constitutional Court has novw been
. appointed by President Vaclav Eavel from nominees proposed by the Federal

Assembly.

101. The Committse notes that right of access to the Court is given in
particular to the President of the CSFR and the Federal Government. The
Committee trusts accordingly that the executive authorities which have
responsibility for national compliance with international commitments will
.refer the matter to the Constitutional Court at the earljest date, for &
ruling on the constitutionality of Act No. 451/1991 with due regard to the
provisions of Convention No., 111. The Comittee emphasises the need for
prompt action in view of the fact that according to the complainant
organisations Act No.. 451/1991 is already in application and has caused

dismissals.

102. As regards the question of & revision of the Act, the Committee
notes the legislative initiative already taken by President Vaclav Bavel in
hig letter of 17 October to the Federal Assembly, which contained essential
orientations for a revigion of Act No. 451/1991. It notes the Government's
statement that a draft amendment to the Act has been prepared, on the basis of
the principles outlined in the President's letter.

103. The Committee further notes that the Government consulted the
International Labour Office on the original draft of the Act and also on the
Act- as adopted, but that the Office declined to offer an opinion on the
latter, in view of the representations by then made. The Committee
accordingly trusts that the Government will take account of the conclusions
made in this report in the preparation of uew or revised provisions on the
matter. The Committee expresses the hope that the Govermment will seek the
cooperation of the Office, if necessary, to assist it in this task.

ollow are made by the Committee in ‘light

104. The recommendations that £
of the above considerations.

ITI. The Committee's recommendatione

105. Having arrived at the conclusions laid out in this report on the
{gsues raised in the representations, t

Body:

1.

2. mwwmmwwm
made in this report: ' i ~

o refer the matter to the congtituticnal Court of she CSFR at the

.
earliest date, for a ruling.on Act MO L51/2991, with ¢ue regard tO
the_provigicns cf Conventlon N0, 113

~nsuitaticn with e-pipyers’ end
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(iv) WPNPWHQMMMW
;ggpggggign of the International Labour Office, in_carrying out the
above recommendationa;

(v) ;g_mmg_mmlsu_injﬂmﬂﬂm—lmmm_mh_wu
2 t on_the measures taken in accordance

Geneva, 28 February 1992. (signed) william Dejong, Chairman
Lucia Sasso-Marzufferi

Kari Tapiola.

POINT FOR DECISION:

Paragraph 105.



