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Opindian
oo the draft of the Latvian Constitutional Court Act

by
Lechk Garlicki
professor of law
judge of the Constitutional Court of Poland

i, General Overviaw

1.1. The establishment ¢f procedures protecting the Constitution
a8 the supreme law of the land represents a necessary step in the
democratic transformation of the former communist countries. Thus,
the very idea to introduce in Llatvia a judicial protection of the
Constitution deserves full support.

Like most of the East-Eurcpean countries, lLatvia declded %o
adept the continental (Xelsenian) concept of a separate
coustitutional court and rejected the American system of the
universal judiecial review. In my opiniocn, this was a right choice
since ordinary ¢courts in our countries are not suited for deciding
consritutional cases (see writings of Cappelletti, Pavoreu and
Stern in thig respect).

The general picture of the Latvian Constitutional Court geems
to be guite close to the Austrian-German model of judicial review.
The Court is organized as an independent constitutional organ, is
vested with full Jjurisdiction to review statutas and other
regulaticns as well as to decide other constitutional cases or
controversiss. I do not have any basic objections in regard to the

model of Constitutional Court proposed in the Latvia’s draft.

i i the
1.2. There are, howaver, at least two quastions concerning
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In my opinion, it would be very problematic to adopt the
Constitutional Court Act without simultanecus adoption of a
constitutional amendment (or a gaparate constitutisnal act)
providing for some fundamental features of the constitutiocnal
review. The Constitutional Court <cannot simply act witheut
deriving its powers and autherity directly from the Constitution.
, Since the law-making competencies of botz, the Parliament and the
Executive results from the Comstitution, any limitation of these
powers (and the very existance of a Conatitutional Caure representa

‘ . rather sericus limitation) must be based upon the Conatitution as
well. Finally, once all basic provisions on the Congtitutional
Court are adopted on the constitutional ievel, they become secured
against being changed or rapealed by an actual parliamentary
-majority which could scon be unhappy to be confrontad with an
independent Court.

Therefore, a constitutional amendmernt represents a necessary
prerequisite for adeption the Constitutional Court Act. Both
drafts (of the constitutional amendment azd of thae Congtitutional

. Court Act) should be gubmitted to a joint _di:Cusaion. Cne of the
important questions for such discussion would be the distribution
of matters that should be regulated on the constitutional and en
the statutery level.

1.2.2. It is also unclear for me, what other statutes and
Precedures already exist in the field where the Constitutional
Court is going to act. At least twe reforms should be completed
in order to creats a "friendly" lega! environment for the
Constitutional Court. 1In the firgt place, it is the reform of the
administrative procedure accompanied by an introduction of judicial
review of ail decisions (individual acts) rendersd by
administrative agencies in individual cases. The power of such
review must be given to the regular courts (ordinary courts or -
preferably =~ separate adminigtrative ¢ourts) and they should
examine whether decisions of administrative agencies have been
iagued in cenformity with st atut e s and within statutory

. prescriled procedures. Only than, the. idea to entrust the
Constituticnal Court with & power to review the conformity of
individual decisions with the Cons * it ut ion could
really work ~ the Constitutional Court caanot act ag a substitute
for another segments of the judicial branch.
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Secondly, the Conatitutional Court Act sheuld be read upon
general provisiocna on judiciary, in parzicular on the status of
judges (eee my cbmervations to article 37).

2. Jurigdiction of the Court

2.1, The Court ls vestad with several rgtandard” competancies:
review of legal norms (Article 11 no.l-é and 7), competency
disputes (no.5), review of individual enactments in adminigtrative
cases (no.8). At least three other compezencies, although fairly
typical for a "continental” conatituticnal court, have not been
given to the Latvian Court:

- impeachment of the President ¢f the Republic and of other high
state officials ~ since the Constitutior provides for ancother
procedure to remove tha rasident, ac Jjudicially performed
impeachment is neceseary. Algoc for the future, I would not
recommend to entrust the Constitutional Court with such power.
Firgt of all, since impeachment procedures are - by definition =
highly political mattezrs, I am not sure, whether it wculd be
"healthy" for an emerging Court to be jnvized into such conflicts.
Furthermere, lmpeachment constitutes a forz of a gquasi-penal trial,
where the court has to establish facts and respeasibility.
Constitutional courts do net fit hare, since they are destined to
gsolve legal matters and not establish fagts;

- establishing of universally bindirg interpretation of the
Constitution (e.g. Hungary) cr of parliamentary statutes (e.g.
Peland). Even if this competence is cuite developed in the
aperatinn af the Pnlish Court, T wauld be very careful to recommend
it to other countries. This is a form cf abatract {advisory)
opinions, completely detached from any cases or ¢ontrovarsies.
Once the Court is vested with the power To eatablish a kinding
interpretation, it beccmes inevitably irvited to law-making;

- deciding on constitutionality of polizical parties (Germany and
several countries following the German mede.). In an emerging (so-
called militant) democracy somecne has o do it = the danger to
allow unconstitutional parties im clear and present. It would be
relatively eagy for the Court to decide cn constitutionality of
party documents (statute or/and program) since it is amalogous to
reviswing normative acts. Much more diffizult would be to review
vhe factual activities of political parties - the regular courts
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seem to be better suited for this job.

2.2. Under the draft, judicial review of lagal norms shall be the
Primary miseion of the Court. I fully ¢oncur with such approach.
I also agree that there should be three levels of raeview (three
types of normas of rzeference): constitutionality, legality
{conformity with parliamentary statutes) and conventionality
{conformity with international treaties).

As far as the reviewable acts (PrUfungsgegenstand) are
¢oncerned, I underatind that the drafters intanded to vest the
Court with the power to review all exigting legal norms (normativae
acts), except the Conatitutisn. I do agree, but I am not sure,
whether the provisions of Article 1! and 12 shouvld not be
reconsidered. The draft adopted a technique of identifying
‘specific types of normative acts (laws of Parliament, regulations
of the Cabinet, enactments of the President, ordinances cf the
local government). An unanswered question remains: what about
other types of normative acts, whether an act that contains legal
norms but bears another name (e.g. parliamentary rules of
procedurs) or an act that has been adopted by ancther authority
{e.g. a nermative regulation isaued by a minister) are alse
subjected to the review of the Constitutional Court. Under the
Pollish experience, this problem has created a lot of troubles for
the Court, and finally, the Court adopted 2 materlal approach: a
"normative act® is any act issued by any state agency or by any
agency (organization) fulfilling state authority if it contains
general and binding regulaticn, notwithstanding on Lts name.
Perhaps, an introduction of such general clavse (e.g. "The c¢
reviews conformity of laws with the Constitution and the conformity
of all other normative actg with tha Constitution and other laws")
into Article 11 would help to avoid possible controversies as %o
the scope of review of the Conatitutional Court.

2.3. Less clear is the power of the Cour:t to review the conformity
of "natieonal legal norms” with international treaties, First of
all, the expression “national legal norms” (Art.ll no.7) seems te
be an universal cne, i.a. enhancing all Latvian norms and normative
acts, the Congtitution (constitutional acts) included. I do not
think, it was intended by the drafters, and I do not think the
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Court sheuld have any powers to review whether tha Constitution is
cenform with international treaties.

On the other hand, the draft does not provide any pogsibility
to review thae constitutionality of international treaties. As well
xnown, such coptroversies ocsur regularly (let me mention only the
example of tha Maastricht Treaty) and there should be a way %o
decide whether a treaty does not viclate the Ceongtitution. I am
not going to recommend any specific solution - the review of
treaties could, for example, be limited to an a priori review only,
but the problem as such is werth ko be considered.

2.4, The “competency disputes" (Organstreit) invite contradictory

comments. On one hand, new constituticnal courts should avoid any

direct involvement into political quarrels. The +emptation %o
mediate in such matters is often irresistible, put the experience
of the Zorkin Court should be regarded as a warning. On the other
hand, there are {at least in Poland) numercus conflicts among
comstitutional organs, and the Comstitution not alwaye has been
observed as it should Dbe. Theoretically, %his produces an
, excellent area for the Court, but the 'pclit.i.cal dangers must not
be overlocked (see also my cbservations %o Article 12 sec.5}.

2.5. The review of "administrative enactments” is shaped as a form
of a "Verfassungabeschwerde”, i.e. an instrument offered directly
to an individual whose constitutional rights have been viclated by
the Executive. In my opinion, this is a2 necessary component of the
¢C‘s jurisdiction. The procedure of the verfassungsbeschwerde has
already proved its effectiveness in countries like Germany, Austzia
or Spain; it was also adopted in some East-Zurcpean countries
{Hungary). Bven if such procedura would probably increase the
workload of the Court in a considerable manner, this should not
impend the drafters from including the Verfassungsbeschwarde into
the jurisdiction of the Court.

The draft adopts twe procedures: the complaint against an
radministrative enactment” and the complaint against a legal norm
on which an "administrative enactment” has been based. This seems
to be very reasonable distinction, particularly in respect to the
exceptional character of the latter procedure {Article 16 sec.2 in
fine).

Fin
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As far as the norms of reference are concerned, the draft
correctly provides not only for constitutional rights {which are
not pazticularly developed in the 1922 Congtitution) but also fer
~human rights” gua:an:eed py the 1991 CQnstitutional Law (article
80 of the Draft). aAs T understand, there is 1o possibility to base

' a complaint solely upen {nternational human rights instruments.
As loang, heowever, as the national constitutional requlaticas
duplicate most of the European Human Rights copvention (and it is
precisely the case in most Bast Buropeal countries) it does not
matter. I do not have the text of the 1891 Constitutional Law
(referred to in Artiele 50) but if +his Law provides alsas for
econcmic and soeial rights, I would suggest 2a "second thought
whether ail these rights should be constitutionally' enforceable.
The postcommunist countries are usually unable to fulfil all
constitutional cobligations in this zespect. Perhape a Spanish
solution (i.e. the 1imitation of +he Veriassungsbeschwe:de to
personal and political rights only) could better £it in our region.

. The definition of an nadminigtrative enactment” {Article 47)
is very broad - I understand that it was the drafters’ iptention
to subject all individual decisions of the executive branch %o
constitutional review, on the other hand, Article 16 sec.l
stipulates that the proceedings before the cC could be initiated
only after “having completed the general courts jtinerary~. What
happens if there is no access to the general courts to Taview -
certain enactments? T do neot &hink, it would bae correct +to assume
+hat in such situaticn +nare ig no access %O the CC.

3. Organization of the Court
3.1. The size of the Court (£ive judges as provided in Article 3)
gseems to be tooc small. First of all, the worklead of the Court
would be probakly 2 gserious one =~ the procedure of
varfassungsbeschwerde would multiply number of cases. sSecondly,
it would be difficult to establish permanent panels deciding
. verfagaungsbeschwerden - if such panel should be compesed of 3
judges (Article 22 gec.l) it would be necessary to inerease number
of judges to 7 oF 9 in corder to egtablish twoe OX three panels.
Finally, the composition of £five judges requires to set the gquozum
at four. This can be highly impractical. Thers isg always 2

possi.bi.lity that one of the judges gets sick {we had in Poland two
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cases when such a sickness was a prclonged' one) and ancther judge
would be temporarily absent or would be digqualified for a
particular case. Then the whole business of the Court can be
paralysed. |

In my opinion, the compesition of nine judges is probably the
moet optimal since it takes Lnto account both, the aize of Latvia’s
population and the envigsaged worklead of the Court.

3.2. Thae draft provides for the ncminaticn of judges sclely by the
Parliament (Article 4 sec.l). Such golution is known to several
countries (Germany included) and - if completed by irrevocability
of judges and by a prohikition of reappointment =~ it could well
serve to guarantee the independent pogiticn of the Court. However,
in order +to avoid the “packing” of the Court by actual
pariiamentary majorities, one could censider to introduce a
requirement of 2 gqualified majority (e.g. 2/3 or 3/5) in Parliiament
to appoint judges. Such reguirement is adepted in several West-
European countries.

3.3. The draft ceontains devaloped guarantees of the pezsonal
independence of judges as well as of the independence of the Court.
Some provisioms evcke, however, certain reservations:

- T am rct- sure, why the Cabinet should have a monopely in
submitting the candidates to the CC (Article 4 sec.l). It
conflicts with the concept of the separation ©f powers and it
limits the rights of the Parliament. If the initliative is given
to groups of MPs (e.g. groups of at least 25 MP, i.e. one fourth
of the total membership), the actual majerity would probakly act
in agreement with the Cabinet anyway, but the cppositicon would have
at least 2 right to submit its own candidates; )
- How =c set a maximum age for judges is a medical problem:

there are countries that provides for such age - Germany; there are
alge countries that do not (France, Poland). In any case, however,
1 am not sure, whether the scheme proposed in Article 5 sec.3 is
compatible with the principle of independence. A discretionary
power of the Cabinet and the parliament to allow ko a Jjudge to
remain at the Court could be easily deformed into an instrument of
political pressuxe;

- The Parliament’s power to dismiss a judge (Article 7} can be
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accepted as long asa the Parliament has no discretion in this
respact. Thug, situatlons described in ne.l,2,4, and 5§ do not
provoke any objections. I am not sure, however, whethar the sama
evaluation could be accordad to no.3. For example, 2 decislion
whather the position held by a Jjudge in a "non-governmental
organization" ig a "leading one” {Article 37 gec.2) leaves some
digeration to the deciding authority. Therefore, Tthe power R4~
dismiss a Jjudge ({or to submit a motien of digmissal to the
Parliament) should be in such cages accorded to the CC itgels.
Furthermore, there can be another gituations warranting a dismissal
af a judge (grave neglecting of judicial duties etc.). The CChct
should provide for such possibility, but an exclugive power of
dismissal should be raserved for the Conssitutional Court acting
ag a disciplinary authority;

- the immunity of 3judges Pprotects them against any
»administrative penalty imposed by the courz” (Article 38 sec.l).
what about adminiacrative penalties imposed by adminigtrative
agencies and not subjected Ta any seview by thae courts ?

- the draft correctly requiras a consent of the CC in immunity
mattezs. I am not sure. however, whethez the parliament should be
given a power to overrule Court’'s decisions in such matters
{article 38 gec.3}. Since mest of the Csurt’s business would be
to review parliamentary gtatutes, the Parliament ghould not be
given any powers in regard to judges in office;

- a budgetary autonomy ghould be acecrded to the CC in a more
clear manner {Article 4l ig not sufficient since it does not
provide who decides cn the CC'S budget);

- the strzucture and organization ¢Z the €C should not be
requlated by tne Cabinet (Article 48). Such requlations ghould
wather be adopted DY the CC itself. The same applies to Article

19 pec.4.

4. Spacific Comments
article 5 — there ghoulé be a previgion that a judge remains in

office until his guccessor is nominated.

Article 12 sec.l no. 2 = gince the parliament consists of 100
Members, 1/3 of its members would ba 33,33...- why not adopt a




pnatural figure, 1ike 25, 30 or 33. .
gec.2 no. 2 = there is no necessity ta accord the whole

parliament with the powers o initiate proceeding; if such powar
is given to A group of Mps they can act oa vehalf ¢t the
parliament. ©On the cther hand, one may consider to enlarge the
ipitiative of parliamentary organs by giving this right to the
Saema Presidium and/or to rhe standing committeed);

gac.3 nc. 1 - 8ee gec.2 ne.2. Why the courts do not
have the right to raview presidential enactaments? It would be
rather daifficult to assuma that there are no jindividual cases oI
controversies that can arise upen applicaticn of such enactmente.
The President’'s acts are also cmitted in Article 14 sec.l no.l;

gec.5 = the drafc is not clear as Lo the parties
entitled to initiate »compatency disputes™. Are rhere only three
potential actors: the president, the parliament (i.e. the whole
Chamber) and the cabinat (as suggest Arsicle 11 no.5) Or ars there
some other “partiea® (a3 auggest Article 12 sec.5), e-9.
parliamentary committees, individual MPs (one may invoke hera the
Garman congtruction of the Organstreit). I do not think the
multiplication of “parties” would be advisable, but the law musat
pe fully clear in this reapect;

Article 14 - rhe solution under which the general courts do
not have pcwer to declare unconstitutionality of parliamentary
gtatutes, and they must suhmit the case (the sc-called “legal
question”) to the ce, is widely adopted in Continental Europe. In
most countsies, however, the courts do have the power to ignore ({to
refuse to apply) nongtatutory (substazutsery) regulations that
appears contrary ro the Constitution or o parliamentary gratutes.
In some countries (e.qg- Poland), the courts have a cholce between
the incidental refusal to apply auch substatutory regulation and
the refarral of the gquesticn to the cC. Under the tatvian arafe,
the general courts seem to be deprived cf any power ro refuse t0
apply not only gcve:nmental regulationé rut also local ordinances.
Ona may express doubts whether these 1imi-ations &o not go teo far.

article 15 - +his geems to be very complicatad and longlasting
procedure. why not give to the Cabinet a power to guspend local
government ordinances and to the CC a power to decide whether such




crdinances ars conform to higher legal norme. The general courts
need not be included in such a dispute.

Article 17 = £he deadline of 4 months seems tO be very long.

1f actions of "State authorities” evoke objections, it is usually
possible to act = more or jess - immediately. At the same time,
iz is very important to be sure that guch actlons are finmal and
cannot be contested (invalidated). Thus, the one months deadline

. would be more than exncugh.

Article 20 = theres should be a clear provision allowing the
Court to have an access Lo all state secrata. A special procedure
can be established, but the CC cannot depend on the goodwill of the
cabinet or the Minister of Interior in such matters.

Article 23 - the Law should alsc provide for other meetings
of the Court (in camera sessions), for exampls to take decisien on

digcontinuation of the proceedings ekte;
- tne noticn of “decision oo the actual

circumstances of the case” (no.6) is unclear. Such clarification

should be made rather before the Erial starts;

- why not to carry out ane complete {electrenic)
record of the trial {ne.1C);

- there are no provisicna on hearing witness

cestimonies during the trial.

Article 28 - since 1 am net familiar with +the Latvian
Adminigtrative Procedure Act, it ig difficult to evaluate its
usefulness for the CC. A provigional referral to the Code of Civil
Procedure (Article 49) indicates, however, that the administrative
Procedure Act does not exist in a dacent form. I can only indicate
chat in some countries {Aus=zia, Portugal, parsly Poland) the
referral to the civil procedure was adopted.

Article 26 - there are no provisions as teo the participation
.. of lawyers {advocates), especially in procedure concerning
Verfassungsbeschwerde.

Article 27 - if the challenged “legal enactment” (I understand
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it means "normative act” not an individual decision) is repealed
before the CC reaches its decialon, there shoculd be a pogaibility
to decide on discontinuation of the proceedinga. The CC, however,
should have discretion to continue the case and to decide that the
act in quedtian was unconstitutional. Such decision can be
important for beth, the claims of persons already affected by such
act (if the procedure is discentinued no remedies provided in
Article 29 can be used) and the situations of future applications
of repealed provisions.

Article 28 sgec.l - there should be a clear provision that all
written dissenting opinion shall be published together with the
majority opinion of the Court.

Article 29 sec.2 - in case of a *compataency dispute” (Article
1l no.5), the deciziocn ¢f the C¢ is binding to the parties. What
does i= mean "binding”"? Is it a duty of the State organ whose
actions have been found unconstitutional zo rectify those actions,
are those actions valid {legally effective), what are the sanctions
if the Parliament or the President disregaxds the decision of the
¢C. In my opinion, it can be very difficult to impose any concrete
duties on the “"parties” of an Organstreit. The CC’'s decision
should have declaratory effect only: it should simply certify who
actad within the Constitution and who acted without constitutional
legitimation;

sec.d - what is the meaning of the term
“ineffective”, A statute of Parlisment {(or any other regulation)
mugt be officially repealed. The Czact should provide for
procedure of such repeal and can, for example, provide that it is
the at*ributien of the CC’s Chairman te publish an agpropriate
anncuncement in the official Jourmal of Laws;

- this provisicn grants crather broad
diseretion to the CC as to fixing tha ~term for such legal
enaciment becoming ineffaective" and offers no guidance whatsoever.
In my ovinion any prospective departure Irom the rule that the
normative act cease to exist from the mement the £C's decision ig
made should be regarded as an exception. The CCAct sahould
enumerate situations when such departure is allowed and should fix
a maximum *ime limit (e.g. =ix months or one year - like in
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Austria) for dalaying the effectiveness of the declision. At the
same time, the CCAct should clarify situations when the dacisicn
would have a retroactive aeffect. As far as tha penal law is
concerned, it saems obvious that all punishments inflicted upon an
uneonstitutional law must be invalidated. There may be more
complicated situatioms in regard te civil or adminiscrative
relationg - scme lnjustices should be probably rectified, in some
other instances the protection of acquired rights and beona fide

actions muet pravail, Generally speaking, however, it is
impossible to leave all these matters %o be decided by the
Constitutional Court for each case. The CCAct sheuld be

supplemented by develcped provisions {like e.g. § 79 of the German
CCourt Act, Article 40 of the Spanish CCAct, Article 31 of the
Polish CCAct} c¢n the effects of CC’s decisions upon verdictsa,
decigions and situations that have ocsurred before the CC decgided

the cacge.

Article 30 = thisg is a very general rule and, in mv view, it
should be developed intc more elaborate set of rules.

Article 37 sec.l - is the expression "other creative job" clear
anough?

- . there 1is ne preohibition for Jjudges to
participate -in companies in which tk ¥ State has predominant share.
There should be a referral to the general legislation on -“he status
ef judges as applicable to the CC’'s judges as well. The same

agplies to Articlas 44 and 4E.

Juie 3¢, 1992

e






