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Case No. 2/98

THE CONSTITUTIONAL COURT OF
THE REPUBLIC OF LITHUANIA

RULING

On the compliance of the death penalty providedfothe sanction of Article 105 of the
Republic of Lithuania Criminal Code with the Congtiion of the Republic of Lithuania

Vilnius, 9 December 1998

The Constitutional Court of the Republic of Litmie, composed of the Judges of the
Constitutional Court Egidijus Jarasiunas, Kestu#@pinskas, Zigmas Levickis, Augustinas
Normantas, Vladas Pavilonis, Jonas Prapiestis, aBra¥ytautas Rasimavicius, Teodora
Staugaitiene, and Juozas Zilys,

with the secretary of the hearing—Daiva Pitrenaite
in the presence of:

the representatives of the petitioner—a group @mimers of the Seimas of the
Republic of Lithuania—Dr. Stasys Staciokas, Chairrofithe Seimas Legal Committee, and
Egidijus Bickauskas, a Seimas member,

the representative of the party concerned—the &eiofi the Republic of Lithuania—
Juozas Nocius, a consultant to the Legal Departofethie Seimas Chancery,

pursuant to Part 1 of Article 102 of the Constitntof the Republic of Lithuania and
Part 1 of Article 1 of the Republic of Lithuaniaweon the Constitutional Court, on 16
November 1998 in its public hearing conducted tivestigation of Case No. 2/98 subsequent
to the petition submitted to the Court by the pamtiér—a group of Seimas members—
requesting to investigate if the death penalty Whscprovided for by the sanction of Article
105 of the Republic of Lithuania Criminal Code wasompliance with Articles 18, 19 and
Part 3 of Article 21 of the Constitution of the Ribfic of Lithuania.
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The Constitutional Court
has established:
|

The petitioner—a group of Seimas members—requestwestigate if the sanction of
Article 105 of the Republic of Lithuania Criminab@e (hereinafter in the ruling referred to
as the CC) which provides that an individual maéetenced to death is in compliance with
Articles 18, 19 and Part 3 of Article 21 of the Gbtution.

The request of the petitioner is based on theiolig arguments.

Now in force Article 105 of the CC (the wordingtbe Republic of Lithuania law of 3
December 1991, the law of 8 June 1995 and the fa®0cApril 1997) provides that for
murder with aggravating circumstances an individnay be sentenced to death.

Article 18 of the Constitution indicates that thghts and freedoms of individuals
shall be inborn. The most important human righthis right to life. Under Article 19 of the
Constitution, the right to life of individuals shak protected by law. Thus, there should exist
no laws permitting to deny an individual’s rightlife.

Part 3 of Article 21 of the Constitution providémt it shall be prohibited to torture,
injure, degrade, or maltreat a person, as welbasstablish such punishments. Even though
under Article 105 of the CC the death penalty maly ®e imposed on persons who have
committed a grave crime, i.e. murder with aggrangatiircumstances, however, the gravity or
cruelty of crime may hardly be deemed to be théslfas the cruelty of the punishment. In the
course of carrying out of the death sentence sofferare caused which may be assessed as a
form of torture of a person.

In the course of the preparation of the caselfercourt hearing, the representative of
the party concerned J. Nocius agreed with the opirmf the petitioner in that the death
penalty is not in line with the provisions of therGtitution.

The most evident contradiction is that betweendiBputed criminal law and Part 3 of
Article 21 of the Constitution. Articles 22, 24 ah@5 of the CC provide for a possibility of
imposition of the death penalty for murder with ey@ting circumstances, i.e. of deprivation
of the life of the offender, by shooting him. Mednle Part 3 of Article 21 of the
Constitution stipulates that it shall be prohibitedtorture, injure, degrade, or maltreat a
person, as well as to establish such punishmenits.nbt directly stated in the Constitution
that it shall be prohibited to establish punishraembereby an individual is deprived of his
life, but this is evident by itself from the contexs the Constitution prohibits to establish
punishments which may injure an individual. An widual is injured not only by flogging,
torture, cutting off a part of the body and likenmhments, which are not provided for by our
criminal law, but also by shooting, which is prasitiby the law. The discrepancy between
the criminal law and the Constitution would not feenoved even if this way of execution
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were changed to a more humane way of executios. ilhpossible to carry out the death
penalty without terminating the physiological fupncs of the body of the sentenced
individual, without influencing his organism so the would die, i.e. without injuring him in
one or another way.

In the course of the preparation of the caseHerdourt hearing, the explanations of
A. J. Backis, the Archbishop Metropolitan of VilsiuE. Zingeris, Chairman of the Seimas
Human and Citizens’ Rights and Nationalities Afatommittee, K. Pednycia, Prosecutor
General of the Republic of Lithuania, Dr. T. Birntieme, Director of the Lithuanian Centre
for Human Rights, Dr. A. Dobryninas, Head of thei@bTheory Department of the Faculty
of Philosophy of Vilnius University, Dr. L. Labanskas, President of the Union of Physicians
of the Republic of Lithuania, Habil. Dr. V. Vadaps] Director General of the Department of
European Law, A. Dapsys, Director of the Law Indg#dt Dr. K. Stungys, Dean of the Law
Academy of Lithuania, and Dr. M. Bloznelis, Chairaf the Kolyma Association of
Political Prisoners of Lithuania, were received.

In the opinion of A. J. Backis, it is not allowéal resort to the strictest means and
sentence an individual to death without a necesSibgiety may be protected by other ways.
Today, upon consequent improvement of the orgaaisatf the penal system, the necessity
to punish by death is very rare, and in practiegh@ps, not necessary. At present in Lithuania
it is possible to protect society against offendgrother ways, by trying to avoid to impose
the death penalty. By abolishing the death penahg would express esteem to every
individual’s life. Besides, the abolition of theadk penalty would be a sign that one is not
willing to deprive life for life, and that it is [gsible to introduce more humane ways in order
to prevent crime.

E. Zingeris, on the grounds of not only legal lmther motives as well, drew a
conclusion that it is necessary to abolish thedganalty and ratify Protocol No. 6 to the
European Convention for the Protection of HumarhRigind Fundamental Freedoms.

K. Pednycia pointed out in his explanation tha&irtg account of the complicated
criminogenic situation as well as the interestsaifiety and the state, the death penalty may
be left in the list of punishments for a limitedripe of time, while later it would be possible
to refuse it, as, by the way, is provided for byeav draft Criminal Code. The best possible
decision regarding expediency of the death permalyd be adopted by a referendum.

In her explanation T. Birmontiene draws one’srdttan to the fact that after the end
of World War 1l during which many lives were taketatalogues of human rights were
introduced in various national and internationalcwtoents. All they began with an
individual’s right to life. This is so in one ofémost important documents on human rights
issues, too, i.e. the Universal Declaration of HonRaghts adopted by the United Nations
(UN) in 1948, and which has served as the basimfory conventions on human rights.

Taking account of the 50-year evolution of theeiptetation of the right to life as
provided for by the Universal Declaration of Hunights, the provision of Article 19 of the
Constitution whereby the right to life of individsashall be protected by law should be
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interpreted as prohibiting not to protect by law tight to life of any individual, including
one who has committed a grave crime.

According to A. Dobryninas, the death penalty vdonbt contradict the right to life
only in case it is proved that it protects the tifeother people. The criminological research,
however, shows that no correlation as a causalHaskbeen found between the death penalty
and the protection of human life. The capital phmisnt issue is not only a logical or legal
problem but also a political one. Both social aotitigal theories link the death penalty with
the problem of legitimation of power. It is througtunishments that power reveals its
capacities to control society. Every punishmertluding capital punishment, reflects certain
cultural and historical aspects, and it is duehte that the public opinion regarding the death
penalty issue may change so radically. Public opims a quite serious and important element
of legitimation of power, and especially in a demadic society. Public opinion and public
standpoint concerning the death penalty largelyeddmn the social safety of the public and
on whether public authority is capable of ensursugial order. This is clear from the
conducted research. The respondents were asKeslyifipproved of the death penalty having
in mind that a dangerous criminal is properly isetaor socially reintegrated. Most of the
respondents acknowledged that in such a case #ib denalty is not necessary. Thus, even
though in general 70-80 per cent of the respondsyeak for the death penalty, but when they
are ensured that the criminal will be isolatedytbleange their view. This shows that public
opinion supports justice and order.

L. Labanauskas noted that due to a very bad coganic situation in Lithuania, the
criminal laws of this country should provide fopdal punishment for grave crimes.

It is maintained in the explanation of V. Vadasatlat at the present time there is an
evident tendency in the world to abolish the deehalty.

An analysis of the documents of the Council of dpa& and the European Union
shows that the abolition of the death penalty besoencompulsory norm in Europe.

The Parliamentary Assembly of the Council of Ewropointed out in its
Recommendation 1246 (1994):

“The Assembly considers that the death penaltyritategitimate place in the penal
systems of modern civilised societies, and thaapplication may well be compared with
torture and be seen as inhuman and degrading poeighwithin the meaning of Article 3 of
the European Convention on Human Rights.

It recalls, furthermore, that the imposition oétteath penalty has proved ineffective
as a deterrent, and, owing to the possible falljodf human justice, also tragic through the
execution of innocent people.”

In 1994 the Council of Europe established a ciomlifor each state which wants to
become a member of the Council of Europe to burdelf with an obligation to abolish the
death penalty. Resolution 1044 (1994) of the Pasiatary Assembly of the Council of
Europe provides that the willingness to sign antifyrdrotocol No. 6 to the European
Convention on Human Rights and to impose a moratoron the death penalty upon
becoming a member of the European Union should d&dera prerequisite for membership of
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the Council of Europe. Due to this all new memh#rghe Council of Europe stated that they
will meet this prerequisite. The 1997 summit of nbemstates of the Council of Europe
urged that the death penalty be abolished univgrsald that until then the current
moratorium on executions be retained.

The abolition of the death penalty is also a cobowlifor membership of the European
Union although no legal act of the European Unias bstablished such a formal condition
yet.

In the 10 November 1997 Conference of the Reptatees of the Governments of
the Member States of the European Union in whiehTtreaty of Amsterdam Amending the
Treaty on the European Union, the Treaties Estaiblisthe European Communities and
Certain Related Acts was adopted, the Declaratiothe Abolition of the Death Penalty was
adopted also.

In the jurisprudence of the institutions of ther@pean Convention for the Protection
of Human Rights and Fundamental Freedoms an agptedency to recognise that the
application of the death penalty may be qualifiedaa inhuman and degrading punishment
becomes discernible.

V. Vadapalas noted that the Republic of Lithuanés joined certain international
agreements which establish certain limitations fwa dpplication of the death penalty, viz.,
the International Covenant on Civil and Politicaigits, the 1949 Geneva Convention
Relative to the Treatment of Prisoners of War drel 1949 Geneva Convention Relative to
the Protection of Civilian Persons in Time of Wd&aragraph 2 of Article 6 of the
International Covenant on Civil and Political Rigtgrovides that “in countries which have
not abolished the death penalty, sentence of deathbe imposed only for the most serious
crimes in accordance with the law in force at theetof the commission of the crime and not
contrary to the present Covenant and to the Coiorenn the Prevention and Punishment of
the Crime of Genocide. This penalty can only beiedrout pursuant to a final judgement
rendered by a competent court.” Paragraph 5 ofk#ié article stipulates that “sentence of
death shall not be imposed for crimes committegdrgons below eighteen years of age and
shall not be carried out on pregnant women.”

V. Vadapalas is of the opinion that the Repubfitithuania, which is a member of
the Council of Europe and signatory to the Europ€anvention on Human Rights, must
abolish the death penalty in time of peace at léaatrying out of the death penalty in the
Republic of Lithuania may be assessed as contiagitite provisions of Part 3 of Article 21
of the Constitution and Article 3 of the Europeaon@ention for the Protection of Human
Rights and Fundamental Freedoms.

A. Dapsys indicated in his explanation that the @@©vides for the purpose of
punishment. The death penalty is hardly compaitibth the provisions of Article 21 of the
CC as the convict is ultimately deprived of an aymaity to commit new crimes. Therefore
capital punishment is not a punishment. It is parsbther legalised way of deprivation of life
or physical destruction of the criminal which, imstcase, is carried out by the state.

The criminological research shows that the presemcabsence of the death penalty
has little influence on the crime rate in this cwwyn The culprit rarely considers the
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punishment at the time of the commission of thmeriPart of murders are committed in a fit
of passion. Therefore it is impossible to mainthiat the presence of the death penalty serves
as a deterrent from crimes. Part of murderers a@iftercommission of murder become not
dangerous to society as the actual reason of ilme ¢e.g. revenge) has disappeared.

The conducted research shows that part of mufdersommission of which with
aggravating circumstances the CC provides for tleathd penalty are committed by
individuals are partially insane or those who anelwe verge of it. It means that at present in
Lithuania there is a danger that individuals whe arentally deranged may be sentenced to
death. Upon sentencing an individual to death amd/ing out this punishment, the mistakes,
which, as history shows, occur, become irremediabteinnocent individual may become a
victim of such a mistake.

K. Stungys explained that, along with the saidckes of the Constitution, there are
other normative acts which ensure the right ofralivdual to life. All these acts establish the
obligation of society and its particular individealo respect and protect human life. The
people who commit grave crimes and consciously raticiously murder other people are
not protected by the said legal norms which regufetrmal relations. To speak categorically
against the death penalty means to give a privileglee murderer in respect to the victim.

M. Bloznelis drew a conclusion that the crimireavk should refuse the death penalty.
It may only be applied in time of war or in extregases.

v

In the Constitutional Court hearing the represérega of the petitioner virtually
reiterated the arguments set forth in the petition.

According to S. Staciokas, the right to life ig thasis of all human rights. Without it
there are no other human rights. If the right ofratividual to life is not ensured and realised,
the subject of human rights disappears after dapon of his life.

The preamble of the 1992 Constitution which haanlegpproved by the citizens of the
State of Lithuania, on the basis of the traditioh&s People and that of modern civilisation
expresses an essential value of human mode oglivie. to embody the inborn right of each
person and the People to live and create freetphénland of their fathers and forefathers.
Article 18 of the Constitution specifies: “The righand freedoms of individuals shall be
inborn.” Thus the Constitution secures the inbarmhn rights for all and everyone. This is a
fundamental constitutionality principle of the Ctindion as well as the constitutional order
which is built on the grounds whereof: the stateldigated to protect and safeguard the
inborn human rights.

However, in the course of the drafting of the tekthe Constitution, the right of an
individual to life was formulated only by a genestdtement (Article 19): “The right to life of
individuals shall be protected by law.” The texttbé Constitution does not say anything as
for the prohibition of the death penalty or its rpessibility under certain exceptional
circumstances. This constitutional clause doegpeanit to provide for any restrictions of or
exceptions to this right. The aforesaid provisisnppsitive and not negative or even not
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alternative. It is evident that it is impossible pootect one’s life by providing for an
opportunity to deprive one of his life by law. B&ss, an individual’s life, as a category of
subjective law, may not be differentiated. An indival either is alive or is not alive. Life
cannot be temporarily restricted as in case ofrdypes of punishment (for instance, the term
of imprisonment or temporary restrictions of othights of an individual).

S. Staciokas emphasised that there are no rekatdatific proofs which could justify
the application of the death penalty, and the deeathalty often is a peculiar calming of a
certain part of the public that is not sufficienthformed. It has been established, however,
that most of the criminals who commit grave crintgs not think about the awaiting
punishment at the time of crime. Thus the deatlalpgrby its essence and “strictness”, is not
justified as a deterrent from grave crimes.

In its essence, the death penalty is not a purgshnit is a way of having done with
individuals, which is, one way or the other, nothin the limits of law. There is always a
possibility that an innocent individual may be ssed.

The presence of this punishment also has a dirgzct on the reform of the overall
system of punishments in Lithuania. The fact that death penalty is still formally lawful,
supports in society a not overly positive stancedaspect to the policy of mitigation of
punishments. The death penalty only consolidateddéa that the state is a force which, in
order to protect certain public values, is capailenaking use of even the most inhuman
means “in case of need.” This view is, however,lagical and it may never be true.

In its essence, the death penalty stands ougisystem of punishments, as well as the
comprehension of legal responsibility and the aifngunishment. A criminal punishment as
a means of accomplishment of criminal responsjbhias its specific objectives which are
differently emphasised in different states, howetlee following points are commonly
recognised: correction, reeducation, isolation lipytrotection (characteristic of the doctrine
of normative law), attempt to reintegrate into sogi(characteristic of social doctrines). All
these matters are linked with a concrete subjettrastrictions applied to him, which is the
essence of legal responsibility (social, materrad ather restrictions and limitations). The
death penalty does not correspond with the essefithke means of accomplishment of
responsibility as its implementation is linked math a restriction but with the “elimination”
of the subject from society.

In its essence the death penalty may not be aigepunishment also due to the fact
that it is absolute or, in other words, it is firmadd fatal. After it has been carried out, it may
not be changed. Meanwhile, justice may never k. fatistice is a process but not a one-time
act. In other words, justice is implemented by asvéeaving an opportunity to rectify a
possible mistake or change the judgement in thiet laj new circumstances. Sometimes
motives are presented that mistakes in cases whtreideath sentence is passed are very
uncommon. These motives are unacceptable as abpiogsof only one such erroneous
sentence is dangerous to justice as the most iangoralue of people’s mode of living. The
motives justifying the death penalty which are preged in this case at law may not be held
valid, either. Even in this century in a numberstidtes there have been cases when a court
made a fatal mistake in passing the death sentence.
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Concerning the request of a group of Seimas menlskether the provisions of the
CC on the death penalty are in compliance with Baot Article 21 of the Constitution, the
representative of the petitioner pointed out thatf a psychological standpoint one of the
most touchy aspects of the abolition of the deathafiy is the relation between the murderer
and his victim. The criminal must receive a propanishment for the crime committed. A
murderer must be punished with the most severesporent: an alternative to the death
penalty is life imprisonment. This is a permaneadtriction of all his human rights but his
right to life is preserved. However, the prevailpgplic view is that such a punishment is not
adequate to the crime committed and the grief efrtbarest and dearest of the victim. The
constitutional problem is whether the adequacyhef ¢riminal action is the same action in
respect to the criminal. On the psychological bassh a stance is understandable. However,
if this logic is applied to other categories ofneess, it becomes clear that the principle that “a
criminal action must be punished by the same att®oonacceptable. The criminal who has
maimed his victim may not be maimed in like manriEnis is unacceptable to modern
civilisation part whereof is our Constitution aslwe

The representative of the petitioner E. Bickauskaderlined that the death penalty
issue is inseparable from the general policy ofighunents, as well as the issues of
punishments becoming more severe and more ratiSimade 1990 till now in Lithuania the
crime rate has more than doubled. The number @ficheals sentenced for imprisonment has
increased more than 3 times. If compared to Eurogeantries, these are one of the biggest
numbers. Today there are already 300,000 residéhishuania who have been sentenced for
imprisonment. The effective CC, even though vitjuabmpletely amended after the Soviet
times, is, perhaps, one of the most severe in Euaoyl it is further being developed in the
direction of making it stricter. Thus the combathwecrime is often a mere appearance. For
example, after the punishment for thefts of velsidlad been made more severe, there were
not less thefts, but, on the contrary, there wemrenof them. One of the most popular
arguments justifying the death penalty is thattsrabolition crime would increase further, as
well as there would be more murders. It is mairdithat the death penalty is a deterrent.
However, in reality making punishments more sever® not any impact on the crime rate.
Certain data received after questioning individualso committed crimes punishable by
death shows that even nine out of ten were nokithgnat the time of the commission of the
crime about the awaiting punishment. In the gene@iclusion of the results of the
investigation into possibilities of the abolitiohtbe death penalty conducted on the initiative
of the United Nations it is pointed out that noestifically grounded data which could
confirm that the death penalty is a greater detértban life imprisonment have been
obtained. This is also shown by the practice of stedes which refused this punishment.
Since 1996 in Lithuania the death penalty has me&nbcarried out. This is known by the
public, as well as the criminal world, but durirfgst time period there was a significant
decrease in murders. Thus, it is possible to asshatehe impact of the application of such a
punishment in the combat with crime is often ovenested. The death penalty as well as
limitless making other punishments more severeighe key to the solution of the problems
of crime but it creates an illusion that crime isréely fought against and it diverts one’s
attention from much more complex solutions. It Heeen established that most of the
individuals who for murder have been sentencedtmateath behave in the place of their
confinement much better than those imprisoned fionas of different nature. Their rate of
repeated crimes is, if compared to the others, & In Lithuania there has been not any
analysis of death sentences. In 1987, after a ainmbestigation into the subject had been
conducted in the USA, it was established that &M individuals from among those who
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were executed in 1900-1985 were innocent. The deathlty totally deprived of a possibility
to rectify the mistake. It is also possible to ettitat there were also such individuals among
those who had been sentenced to death who wouldhaw@ committed any crime in the
future. Society has many possibilities to shownegative attitude to the crime and the
criminal without the death penalty. The right tie lis the basis of all human rights, therefore
the death penalty issue is not only a legal prolperntat of the combat with crime. This is a
moral problem which is common to all society ana da the existence whereof the main
human rights are violated. Inborn human rightsgaemted not by the state, therefore it has
hardly any right to confer them for good behaviouto deny them for misbehaviour.

\Y

In the Constitutional Court hearing, the represegvé of the party concerned
additionally pointed out that the sanction of tlifeaive Article 105 of the CC providing for
the death penalty virtually has not been amendet tfe adoption of the new Constitution.
The Seimas did not abolish the death penalty biatrmhulated new wordings of Articles 22
and 24 of the CC which provide for the death penadn 21 April 1998 the CC was
supplemented by Article 71 on genocide by the samaif Part 2 whereof the death penalty is
provided for also. It means that the Seimas actisfior the death penalty.

The representative is of the opinion that theuwaté of the petitioner that the death
penalty contradicts Article 18 of the Constitutisnsubject to discussion. The Constitution
holds that freedom of individuals shall be protddg law. The freedom of an individual is
also an inborn right which is protected by law. Heer, courts often give punishment of
imprisonment for commission of a crime. The effeetiCC even provides for life
imprisonment.

VI

In the Constitutional Court hearing the specighskE. Zingeris, Chairman of the
Seimas Human and Citizens’ Rights and Nationaliiffairs Committee, T. Birmontiene,
Director of the Lithuanian Centre for Human Righ#s, Dobryninas, Head of the Social
Theory Department of the Faculty of Philosophy afnMs University, V. Vadapalas,
Director General of the Department of European Lspgke. They virtually reiterated their
arguments set forth in writing.

The Constitutional Court

holds that:

1. In the Criminal Code the death penalty is reiéro in four articles: Article 22 of
the general part of the CC which establishes tlstesy of punishments; Article 24 which
defines the exclusive nature of the death penafiywell as Article 105 of the special part of
the CC which provides for the death penalty for deurwith aggravating circumstances; and
Article 71 which provides for the death penalty g@nocide with aggravating circumstances.
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Defining the system of punishments, Article 22tleé CC exhaustively, in a certain
order, sets forth all types of punishments as divisible whole. This system establishes
punishments of different content and strictnessl, which by individual punishments or in
combination with the others permits to seek thesamgsed to the punishment. In Article 22
of the CC all punishments are grouped into main @dplementary. One of the four main
punishments is the death penalty. Along with ig #aid article provides for imprisonment,
correctional labour without imprisonment and a filids also established by the article that,
in cases provided for by the law, the convicts rbaygiven complementary punishments
together with the main ones.

Defining the death penalty, Article 24 of the Cgesifies that it is an exclusive
punishment. The exclusive nature of the death penal determined by the following
circumstances:

(1) This punishment may be given for two crimely@s provided for by the CC, i.e.
murder with aggravating circumstances and geno¢jelThe death penalty may be imposed
only when the murder which is specified by Arti¢i@s of the CC is completed. (3) The death
penalty may not be imposed, and, if imposed, cadrmot on women and persons who at the
time of the commission of the crime were under &igh years of age. Nor may the death
penalty be imposed when the law permits the caudecide whether to bring someone to
criminal responsibility and carry out the judgmentases when a crime punishable by death
has been committed but the prescription periodemated also. In case the court recognises
that it is impossible to apply prescription in ancrete case, the death penalty is changed for
imprisonment. (4) A court, after it has imposed teath sentence on an individual, may
change it by life imprisonment. (5) The death pgnalay be changed for life imprisonment
under the amnesty or clemency procedure.

The common features of the crime of genocide peeified in Part 1 of Article 71 of
the special part of the CC. These are actions nsef which one attempts to destroy all or
part of the population belonging to a certain naip ethnic, racial, religious, social or
political group, and which are manifested by brttedure, heavy bodily injuries, impediment
of the mental development of the members of the galups; by purposeful creation of such
living conditions by means of which one attemptgéstroy all or part of such a group of
people; by coercive shift of children from theseups into the other or by use of means by
which one attempts to restrict birth. Such actiarespunishable by imprisonment from five to
twenty years.

Part 2 of the said article provides that the atiwhich are specified by Part 1 thereof
in case they manifest themselves by murder of geops well as by orchestrating and
directing the actions specified by Parts 1 and 2hef said article, shall be punishable by
imprisonment for ten to twenty years, or life ingmmment, or the death penalty.

Article 105 of the CC provides for the death pgn&br murder with aggravating
circumstances: of one’s father or mother; of twamare individuals; of a pregnant woman;
by a way which is dangerous to the life of manypbepin an especially brutal manner; in the
course of the commission of another grave crime;ttie purpose of hiding another grave
crime; on selfish motives; on hooligan motives;ciimnection with exercising the state or
citizen duty by the victim; in case this was comadt (save Articles 106 and 107) by an
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especially dangerous recidivist; in case this lentcommitted by a person who committed a
murder before as provided for by Articles 104 arid bf this Code; of a child or an
individual in a helpless condition. The commissioh these deeds is punishable by
imprisonment for ten to twenty years or the deathatty.

2. The petitioner doubts whether the sanction micke 105 of the CC which provides
that an individual may be imposed the death penédty murder with aggravating
circumstances is in compliance with Articles 18, 48d Part 3 of Article 21 of the
Constitution.

It is noteworthy that after the petitioner hadedil his petition to requesting to
investigate the constitutionality of the disputemtm, on 21 April 1998, the Seimas passed
the Republic of Lithuania Law on Supplementing @@minal Code by Articles 62 (1), 71
and Amending and Supplementing Articles 8 (1), 28, 26, 35, 49, 54 (1), 89 Thereof
(Official Gazette Valstybes zinios, No. 42-11409&pwhereby the CC was supplemented by
Article 71 which provides for responsibility for mecide.

As the petitioner does not raise the questiorhefdompliance of the death penalty
specified by the sanction of Article 71 of the C@hwthe Constitution, the Constitutional
Court will only investigate whether the death pgnak established by the sanction of Article
105 of the CC is in conformity with Articles 18, 1&hd Part 3 of Article 21 of the
Constitution. Alongside, the Constitutional Couotes that the sanction of Article 105 of the
CC is directly linked with the norms establishedAdticles 22 and 24 of the general part of
the said Code. Therefore the conformity of the higanalty as established by the sanction of
Article 105 of the CC with the Constitution will ievestigated by one taking account of the
said norms of the general part of the CC.

3. Deciding the issue whether this punishmentrasiged in the sanction of Article
105 of the CC is in compliance with the Constitntione has to take account of the fact that
the Constitution is an integral act in variousc@es whereof the protection of human life has
been consolidated. It is also important to asses®sponding trends of the attitude of the
international community regarding the death pendity international obligations of the State
of Lithuania, and the experience of historical depment of the State of Lithuania in
establishing this punishment in criminal laws. Thbe problem of the lawfulness of the
death penalty must be investigated from variougetsp

3.1. The preamble of the Constitution promulgdbed the Lithuanian nation strives
for an open, just, and harmonious civil society daa-governed state. One of the most
important ways to implement this striving is condation of a democratic, humanistic legal
order on the basis of constitutional provisions pndciples.

A just and harmonious civil society and law-go\estrstate is decided, among other
features, by security of every individual and styc@n the whole from criminal attempts. To
ensure such security is one of the priority tagksun modern state. In order to implement it,
measures are prepared which help to create pratmnsdto restrain crime as a social
phenomenon.

It is unequivocally recognised by the doctrine afiminology that any measure
intended for crime restraint (a criminal punishmeninoral or preventive measure, or that of



- 13- CDL (99) 13

educating nature, activities of courts or othettiingons of law and order, etc.), if taken
separately, does not produce the intended effext,itidoes not ensure people’s security.
Besides, it should be noted that even though iatiempted to reduce crime by united
measures, the visible changes become evident nomcg. Social upheavals, distortion of
moral values and other negative factors may coattounfluence the anti-social behaviour of
people.

In attempt to bar the way to crimes, the most irtgyd is an effectively implemented
system of various preventive measures. Howevels impossible to block all crimes. A
person who has committed a crime must be foundesmectively punished. Just and prompt
punishment is of preventive significance also. Amamal punishment, however, has its
specific features. A criminal punishment is a reactof the state to the crime which has
already been committed. This is a coercive meabyréhe state, which is imposed on a
person who has committed a crime by an incrimimgesientence and which restricts the rights
and liberties of the convict. According to the dowt of criminal law, the essence of
punishment is a punishment of an individual who ¢t@®mitted a crime, while its content is
restriction of certain rights and liberties of tkenvict. The restrictions and hindrances
experienced by the convict are objective featufgauaishment, or else they would lose their
meaning.

It is emphasised in criminal law that severity minishment (the degree of the
punishment) must correspond with the nature ofctirae committed and the degree of its
danger, as well as the personality of the crimarad the circumstances of the case which
either extenuate or aggravate the responsibilityalcertain respect, the restrictions and
hindrances which are established to the convicegdgm is a retribution for the crime that he
has committed. The modern theory of criminal laewbver, categorically dissociates itself
from the talion principle (an eye for an eye, athofor a tooth) which existed in ancient
societies and states.

By a criminal punishment it is attempted to inflae an individual who has
committed a crime so that he would never commit ogmes, i.e. to correct the criminal, as
well as to influence the other members of societyttsat they would not commit crimes.
Alongside, the violated law and order are restofiem.achieve these ends, a corresponding
system of punishments is established in criminalslaand sometimes very severe
punishments dominate in this system. Among themdieth penalty takes an exceptional
place which, by its cruelty, should deter potenti@ninals from commission of crimes. The
death penalty is a physical termination of an imdlel, it is deprivation of his life
irrespective of the way this is done: by shootingnging, lethal injection or any other way.
However, this punishment is more and more contially assessed in the modern society.
The opinion that the establishment of the deathalpgim criminal laws virtually means that
the state devalues human life has a sufficientlynst support. Meanwhile, such devaluation
of life influences the whole society, it makes ibma brutal, while in morality revenge is
comprehended as an appropriate measure by whiamtheful behaviour is responded. This
is also manifested by a constant dissatisfactigmeople in cases when too mild punishments
are given and by the demand that punishments be made and more severe. However, as
the experience of foreign countries and Lithuanieowss, the establishment of severe
punishments in itself does not block the way tanes. One of the results of the policy of
making punishments more severe of late years watsfth more than 40 per cent of the
convicts the actual punishment of imprisonment lbeesn given, however this did not put a
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stop to the increase of crime (see Crime and thvifycof the Institutions of Law and Order,
Vilnius, 1998, pp. 11-20, Lithuanian version). listconnection one should recall the founder
of the classical criminal law C. Beccaria who mtiren 200 years ago maintained that severe
punishments make society itself more severe.

Finally, deciding the question of lawfulness o# ttheath penalty one has to take into
consideration the fact that the CC provides forepthiery severe punishments as well:
imprisonment for up to twenty five years or forelifThese punishments are provided for a
much wider circle of crimes and, in this respecdymrmake a greater impact on blocking the
way to crimes.

3.2. It is established in Part 1 of Article 135tbé Constitution that in conducting
foreign policy, the Republic of Lithuania shall pue the universally recognised principles
and norms of international law, shall strive toegafard national security and independence as
well as the basic rights, freedoms and welfargéso€itizens, and shall take part in the creation
of order based on law and justice.

Part 3 of Article 138 of the Constitution providiat international agreements which
are ratified by the Seimas of the Republic of Lahia shall be the constituent part of the
legal system of the Republic of Lithuania.

Interpreting these articles of the Constitutianneéeds to be noted that the State of
Lithuania, recognising the principles and normsimkrnational norms, may not apply
virtually different standards to the people of tb@untry. Holding that it is a member of the
international community possessing equal rights,Skate of Lithuania, of its own free will,
adopts and recognises these principles and norhes, customs of the international
community, and naturally integrates itself into terld culture and becomes its natural part.

Deciding the issue of life protection and the dioesof the death penalty linked with
the latter, the international community has hagd@long a difficult and controversial path.

Under the influence of humanistic ideas, someestddtegan to abolish the death
penalty as early as the end of the 19th and thenbhieg of the 20th century. International
agreements on restriction of the death penalty igdinal abolition were began to be
prepared after World War II.

One of the first international documents whiclsedi the issue of the death penalty on
the universal level was the Universal Declaratibifoman Rights which was adopted on 10
December 1948 at the General Assembly of the Uiteiibns. It is specified in Article 3 of
the Declaration that everyone has the right tq likeerty and security of person. Even though
this was not a direct indication to the restrictmmabolition of the death penalty, however it
is evident that the right to life is inseparablykied with the death penalty. In other words, it
is possible to assert that Article 3 of the Dedlarapredicts a perspective of the refusal of
the death penalty. This is also confirmed by thepant rendered by UN Secretary General in
1973 wherein it was maintained that it is from &lgi3 of the Declaration that the restriction
and, finally, abolition of the death penalty arevauted. In the 18th UN General Assembly
many states approved the thesis that Article Bi@MDeclaration and the abolition of the death
penalty were to be considered inseparable subjkdts.noteworthy that at the time of the
drafting of the Declaration, attention was drawrthe fact that the death penalty abolition
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issue may also be linked with its Article 5 whicholpibits torture and cruel, inhuman
treatment or punishment.

In 1966 the UN General Assembly adopted the latgonal Covenant on Civil and
Political Rights which was joined by Lithuania o@ Rovember 1991. In Lithuania it came
into force on 20 February 1992. This Covenant g&ssed as an international agreement and
attributed to the category of agreements of actisnit obligates the states which have
recognised it to take concrete actions to implenisnprovisions. Article 6 of the Covenant
includes more issues and, furthermore, is diretgiyoted to the death penalty. It provides:

1. Every human being has the inherent right ®. [ithis right shall be protected by
law. No one shall be arbitrarily deprived of higli

2. In countries which have not abolished the deathalty, sentence of death may be
imposed only for most serious crimes in accordanite law in force at the time of the
commission of the crime.

3. When deprivation of life constitutes the crimfegenocide, it is understood that
nothing in this article shall authorise any Statety’to the present Covenant to derogate in
any way from any obligation assumed under the gioms of the Convention on the
Prevention and Punishment of the Crime of Genocide.

4. Anyone sentenced to death shall have the t@leek pardon or commutation of
the sentence.

5. Sentence of death shall not be imposed foresicommitted by persons below
eighteen years of age and shall not be carriedmpregnant women.

6. Nothing in this article shall be invoked toalebr to prevent the abolition of capital
punishment by any State Party to the present Conena

Thus the Covenant is oriented towards 2 esseptt@lisions: (1) the death penalty
may only be applied for the most serious crimes lapdtrict adherence to the procedure
established by law; (2) the abolition of the depéimalty is an objective of the international
model of human rights.

In 1989 the UN General Assembly adopted the Seddptional Protocol to the
International Covenant on Civil and Political RighArticle 1 of the said Protocol provides:
(1) no one within the jurisdiction of a State Padyhe present Protocol shall be executed; (2)
Each State Party shall take all necessary measorabolish the death penalty within its
jurisdiction.

The said Protocol permits no reservations for gteges in providing for the death
penalty except for a most serious crime committetinne of war. Besides, under the Protocol
the notion war must be construed in a more narenge, i.e. it does not include conflicts of
non-international nature.

The Second Optional Protocol to the Covenant ligmis a certain stage of the
evolutionary process regarding the issue of thditadyoof the death penalty on a world scale.
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Even though the ratification process of the Sed@ptional Protocol which became effective
on 11 July 1991 is not very fast, it reflects thengpal attitude of the international
community towards the death penalty.

It is necessary to note that a similar procesceming the abolition of the death
penalty took place in Europe as well. Since itaf@ghment, the Council of Europe has held
that one of the most important directions of it$ivdty is ensuring the respect for human
rights, as well as particularisation and more m#solimplementation of the documents
adopted by the UN.

On 4 November 1950, ten member states of the GloofhcEurope signed the
European Convention for the Protection of HumarhRigind Fundamental Freedoms which
went into effect on 3 September 1953.

Article 2 of the Convention provides:

1. Everyone’s right to life shall be protectedlaw. No one shall be deprived of his
life intentionally save in the execution of a sewt of a court following his conviction of a
crime for which this penalty is provided by law.

2. Deprivation of life shall not be regarded aéiagted in contravention of this article
when it results from the use of force which is norenthan absolutely necessary:

(a) in defence of any person from unlawful violenc

(b) in order to effect a lawful arrest or to prevehe escape of a person lawfully
detained,

(c) in action lawfully taken for the purpose ofedling a riot or insurrection.

The Convention and its Article 2 was orienting thember states of the Council of
Europe to the abolition of the death penalty, wiiie®tocol No. 6 concerning the death
penalty which was adopted on 28 April 1983 alrezatygorically prescribed:

1. The death penalty shall be abolished. No oa# B condemned to such penalty or
executed.

2. A State may make provision in its law for theath penalty in respect of acts
committed in time of war or of imminent threat o&nysuch penalty shall be applied only in
instances laid down in the law and in accordancth Wk provisions. The State shall
communicate to the Secretary General of the Cowhé&urope the relevant provisions of that
law.

3. No derogation from the provisions of this Poatioshall be made under Article 15
of the convention.

4. No reservation may be made under Article 64hef Convention in respect of the
provisions of this Protocol.
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Thus the Council of Europe unequivocally urgesrttenber states of this Council to
abolish the death penalty.

It is noteworthy that on 27 April 1995 the Seinshishe Republic of Lithuania ratified
the European Convention for the Protection of HurRaghts and Fundamental Freedoms.
Alongside, it ratified the First Protocol, ProtogoNos. 4, 7 and 11 to the Convention.
However Protocol No. 6 to the Convention has natnbeatified which, as mentioned,
demands that the death penalty be abolished witlesetvations.

The Council of Europe has discussed the deathltgeisaue for many a time, and
every time it more vigorously demanded that thetldgeenalty should be abolished. On 4
October 1994 the Parliamentary Assembly of the Ciburof Europe adopted
Recommendation 1246 on the abolition of capitaligiument wherein it pointed out: the
Assembly considers that the death penalty has gitinate place in the penal systems of
modern civilised societies, and that its applicatieay well be compared with torture and be
seen as inhuman and degrading punishment withimgemning of Article 3 of the European
Convention on Human Rights.

In addition, the Assembly recalled that the imposiof the death penalty had proved
ineffective as a deterrent, and, owing to the pbdedallibility of human justice, also tragic
through the execution of innocent people. The Addgrmeld that there was no reason why
capital punishment should be inflicted in wartiméwen it was not inflicted in peacetime. On
the contrary, the Assembly was of the opinion thate were weighty reasons why the death
penalty should never be inflicted in wartime: wawi death sentences, meant to deter others
from committing similar crimes, are usually carriedt speedily so as not to lose their
deterrent effect. The consequence, in the emotioobhrged atmosphere of war, is a lack of
legal safeguard and a high increase in the rigketuting an innocent prisoner.

On 4 October 1994, the Parliamentary Assemblyhef €ouncil of Europe adopted
Resolution 1044 wherein the following essentiaMsions were set down:

“[...]3. In view of the irrefutable arguments agsti the imposition of capital
punishment, it calls on the parliaments of all memdtates of the Council of Europe, and of
all states whose legislative assemblies enjoy apegiest status at the Assembly, which
retain capital punishment for crimes committed @agetime and/or in wartime, to strike it
from their statute books completely.

5. It invites all member states of the CounciEafrope who have not yet done so, to
sign and ratify Protocol No. 6 to the European Gmtn on Human Rights without delay.

[.]

6. The adequate implementation of the additionedtgeol to the European
Convention on Human Rights should be a matter oficoous concern to the Assembly and
the willingness to ratify the protocol be made arpquisite for membership of the Council of
Europe.”

The Parliamentary Assembly of the Council of Ewroyas debating on the question
of the abolition of the death penalty once agail®96 and adopted Resolution 1047 and
Recommendation 1302 wherein virtually analogousireqents were set down.
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On 13 June 1997, the European Parliament wasedatibg on the question of the
abolition of the death penalty and adopted a Résoluwherein it was pointed out:

“1. Reaffirms its strong opposition to use of theath penalty anywhere in the world
and calls on all countries to adopt a moratoriunerecutions and abolish the death penalty.

[.]

3. Calls on those European states that retainddah penalty, without having
recourse to it, to abolish it definitively for @ifimes as rapidly as possible. [...]

8. Considers that the abolition of the death pgrmaust be taken into account in all
negotiations concerning partnership and cooperatgwaements.”

An analysis of the documents of the Council of dper and the European Union
shows that the abolition of the death penalty isob@ng a universally recognised norm,
while Protocol No. 6 to the European Convention tfee Protection of Human Rights and
Fundamental Freedoms is signed by all member stH#tdbe Council of Europe except
Albania, Bulgaria, Cyprus, Lithuania and Turkeywias signed but has not been ratified by
Belgium, Latvia, Russia and Ukraine. In realitye tliequirement to abolish the death penalty
has been implemented. At present the death paraityt carried out in any European state.

Thus there is an evident trend in contemporamic@l law of European countries: a
criminal punishment ought to combine punishmenhwiteservation of humaneness, respect
towards an individual and his dignity, while thenaof punishment would be to restore the
violated order and to ensure security of peopleigbaeintegration of a person who has
committed a crime, his education to respect lawsnguhe service of the sentence, are of
importance. The significant principle of criminaws is that the punishments provided for
therein should not be more severe than necessargdaection of a person who has
committed a crime so that he would not commit aaothime in the future.

3.3. Reviewing the historical practice of the legmulation of the death penalty in
Lithuania it needs to be noted that the most premtirmonument of Lithuanian law—the
Statutes of the Great Duchy of Lithuania (the F8satute of 1529, the Second Statute of
1566 and the Third Statute of 1588)—provided fatnietions of application of the death
penalty. It could be imposed by a court only. Tireaaition was the concern of either the
court or the aggrieved party.

Under the Statutes, the death penalty was notetariposed when the crime was
committed in case of unavoidable necessity or petisable defence. This penalty was not
applied to servants who committed a crime followthg order of their master, as well as
persons who killed a traitor or an outlaw.

At that time minors, pregnant women or persons Wwad committed crimes out of
foolishness or madness were pardoned from thecagpipin of the death penalty. In addition,
the law permitted the parties to the case to becmoenciled at any time: they could do so
prior to a court decision or after it.



-19 - CDL (99) 13

In the State of Lithuania, the death penalty dlooliissue was discussed at the
beginning of the 20th century right after the destian of the independence of Lithuania in
1918. On 16 January 1919, the Presidium of theeStatuncil of Lithuania adopted the
Provisional Law on Courts of Lithuania and SettlmigActivities Thereof (Official Gazette
Vyriausybes zinios, Nos. 2-3, 1919) whereby the 3Ll@Jiminal Statute of Russia was
transferred into the legal system of Lithuania. Magkit effective in Lithuania, virtually all
articles providing for the death penalty save Aetit08 (treason) were abolished. However,
the death penalty could not be applied by thiclkergither, as by the introduced provisions of
the law it was established that instead of theldgahalty an individual was to be sent to
prison of hard labour. Thus, in the absence ofeexér circumstances in the state, during the
restoration period of the independence of Lithuattia death penalty was abolished de jure,
and it reflected its clear orientation to creatara progressive democratic state. Alongside, it
should be noted that due to certain historicalucirstances this attempt was not implemented
entirely.

The Constituent Seimas deliberated on the deathlfyeabolition issue in Lithuania
once again. On 28 May 1920 it passed the Law onMbmtorium on the Death Penalty
whereby suspended executions until the adoptiothefamnesty law and constitutional
decision of this issue. On 10 June 1920, afterRimvisional Constitution of the State of
Lithuania had been adopted, its Article 16 provid&dhe death penalty shall be abolished.”
In the note to this article it was indicated thia time of war, as well in order to eliminate a
threat to the State, the constitutional guarantesgbe suspended by law.”

The 1922 Constitution of the State of Lithuanid diot regulate the death penalty
issue. It was left to be decided by ordinary laWaking account of the fact that in 1920-1940
during the independence period in the greater @fathe territory of the State of Lithuania
there was the state of emergency, the death pewaltyprovided for in laws and actually
applied.

After the Soviet Union had occupied Lithuania @40, in its territory the Criminal
Code of the Russian Soviet Federative SocialisuBkpwas made effective which provided
for the death penalty for a great number of theated counter-revolutionary, state and other
crimes. After the retroactive effect of the lawtbé foreign state had been established, under
the CC of the Russian Soviet Federative SociakgiuRlic thousands of people of Lithuania
were punished by death.

3.4. On restoration of the independence of Lithaam 11 March 1990, the Criminal
Code which had been adopted during the occupatine, twas left to be in effect which
provided for the death penalty for eighteen statd eriminal crimes and sixteen military
crimes. It is noteworthy that the Lithuanian supegnstitutions of power have considered the
death penalty issue for many a time and adoptedngat decisions on restrictions of its
application.

As early as in the 3 December 1991 Law “On Amegdamd Supplementing the
Republic of Lithuania Criminal Code, the Code ofn@nal Proceedings and the Code of
Correctional Labour”, the number of crimes for whtbe death penalty was provided for was
diminished to 1 which was for the finished purposefiurder with aggravating circumstances
which was provided for by Article 105 of the CC.
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The 19 July 1994 Law “On Amending and Supplementire Republic of Lithuania
Criminal Code, the Code of Correctional Labour, @nd Code of Criminal Proceedings”
provided that the death penalty might not be imgpaed if imposed, it might not be carried
out for women, persons who were under the ageghiteen at the time of the commission of
the crime, as well as persons who were recognisetially insane. Furthermore, it was
established that a court, sentencing a person athdenay replace this punishment by life
imprisonment. The death penalty may also be regldne life imprisonment under the
clemency procedure.

The President of the Republic, by his decree al@g 1996, submitted to the Seimas
for debating a draft law on the moratorium on cagyut the death penalty. In the opinion of
the President of the Republic, upon the adoptiorswh a law, temporarily, until a new
Republic of Lithuania Criminal Code is approved vdie the necessity of the death penalty
might be decided finally, carrying out of this psimnent would be suspended. Although the
draft law submitted by the President of the Remuhks not been passed, however, since
1996 the death penalty which is imposed by cowatsriot been carried out as the President of
the Republic has not considered the appeals fonastey of these persons. Without this
procedure the death penalty may not by carried out.

In 1996 the Government submitted to the Seimaslébating a new draft Republic of
Lithuania Criminal Code wherein the death penaltyat provided for.

On 27 April 1997 the death penalty issue was dised by the Baltic Assembly. In the
adopted resolution it recommended that the parisnef the three Baltic states and their
governments prepare to ratify Protocol No. 6 to Hueopean Convention for the Protection
of Human Rights and Fundamental Freedoms. Alonghiel&altic Assembly recognised that
the inevitable preconditions for the adoption aftsa decision are:

considerable decline in the crime rate as compiardie present state, especially with
respect to grievous crimes against the person;

the introduction of life imprisonment into the &gacts which at present allow to
impose the death penalty;

essential reorganisation and reform of the prisgstem by bringing it into line with
standards accepted in Europe and creating posisibilior separate detention of persons
having committed criminal offences of different degs.

On 24 June 1997, the Seimas considered a dratutes of analogous content, and
its subsequent adoption is on the agenda of thae&eilt is noteworthy that the 22 September
1997 Recommendation 1339 of the Parliamentary AsBerof the Council of Europe
assessed it as providing a legal basis for theentimoratorium and meeting a pre-condition
for ratification of Protocol No. 6 of the Europe@onvention on Human Rights.

4. On the compliance of the sanction provided dgrArticle 105 of the CC with
Article 18 of the Constitution.

Article 18 of the Constitution provides: “The righand freedoms of individuals shall
be inborn.” The inborn nature of human rights medémst they are inseparable of an
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individual, that they are linked with neither artiry nor a nation. An individual possesses
his inborn rights regardless of whether they areeached in legal acts of the state or not.
These rights are enjoyed by every individual, anthéans that they are enjoyed by the best
and worst people alike.

The Constitutional Court notes that human life anghity are distinguished from
among the inborn rights by the international comityuThe International Covenant on Civil
and Political Rights recognises the inherent dygaftall members of the human family and
that the human dignity is the main source of rigitghe rights of an individual “derive from
the inherent dignity of the human person.”

Human life and dignity constitute the integrity @fpersonality and they denote the
essence of an individual. Life and dignity are iexable properties of an individual, therefore
they may not be treated separately. The inborn huriggats are inborn opportunities of an
individual which ensure his human dignity in thénepes of social life. They constitute that
minimum, that starting point from which all the etlrights are developed and supplemented,
and which constitute the values which are unqueabty recognised by the international
community.

Thus human life and dignity, as expressing thegnty and unique essence of the
human being, are above law. Taking account of thisan life and dignity are to be assessed
as exceptional values. In such a case, the airheoCbnstitution is to ensure the protection
and respect of these values. These requirementrat®f all, raised for the state in the first
place.

The Constitutional Court, treating the human ©gland freedoms which are
entrenched in Chapter 2 of the Constitution asgegral catalogue, draws one’s attention to
the peculiarities of the wording of these rightd freedoms. As a rule, the fundamental rights
listed in this chapter of the Constitution, areserted as a common norm. However, when
there are exceptions to this norm, they are poimtetd For example, Article 20 of the
Constitution provides: “Personal freedom shall beidlable.” Part 2 thereof establishes a
prohibition arbitrarily to arrest or detain a persexcept on the bases, and according to the
procedures, which have been established in lawtcl&r23 of the Constitution provides:
“Property shall be inviolable,” while Part 3 thefatipulates that property may only be seized
for the needs of society according to the procedstablished by law and must be adequately
compensated for. Article 21 of the Constitutionabsishing that “human dignity shall be
protected by law,” later in its Part 2 specifieatth shall be prohibited to degrade, or maltreat
a person, as well as to establish such punishmientike manner the constitutional articles
on the inviolability of the private life of an inddual (Article 22), the inviolability of a
person’s dwelling place etc. are formulated. MealeybArticle 19 of the Constitution
contains only one common norm: “The right to lifeiredividuals shall be protected by law.”
Thus it is to be assumed that the norm of Artidepiovides for no exception permitting to
deprive life on behalf of the state.

Therefore it is possible to assert that the exopgt protection of the inborn rights as
provided for by Article 18 of the Constitution bkscthe way to the establishment of the death
penalty in the sanction of Article 105 of the CC.
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5. On the compliance of the sanction provided grArticle 105 of the CC with
Article 19 of the Constitution.

Article 19 of the Constitution provides: “The riglo life of individuals shall be
protected by law.” As mentioned, human life is igtised as the highest value by law of
democratic countries. This is perceived from th&éoms which are employed to denote it:
“one of the main rights”, “the main of all rights'the foundation and cornerstone of all the
other rights”, “the necessary pre-condition oftak other rights”, “the most fundamental of
all human rights” etc. Such a legal assessmenbsslately understandable. The rights of a
particular individual exist as long as he is alivas rights in general are devoted for
harmonisation of relations among individuals. Omas to draw attention to the fact that the

Constitution demands that the right to life but lifetitself be protected by laws.

The right to life of an individual is ensured byather broad system of legal means
which is established by the Constitution itselfvasl as a number of other laws. The legal
regulation together with moral, religious and otkecial norms is, first of all, devoted for the
protection of the right to life of an individual.

The norms of the criminal law which provide foresponsibility for commission of
unlawful actions by which human life has been aftlstl at constitute a separate group.
These are, first of all, the legal norms which pdevfor a responsibility for murder with
aggravating circumstances. Article 105 of the COvjles that murder with aggravating
circumstances shall be punished by life imprisorm@nthe death penalty. Thus the law
provides that human life is protected by threatgnivat the culprit who has committed such a
murder may be deprived of his life as well. Therefthe question arises whether such a
protection of the right to life by the criminal lag/in compliance with the protection of such
a right which is established by the Constitution.

The Constitutional Court has noted that the ptaiacof common interests in a
democratic state under the rule of law may not dengncrete human right in general. Such a
solution of the problem is linked by the doctrirfenaman rights and freedoms, as well as by
international and domestic law which are based,oniih a rational proportion ensuring that
the restrictions will not violate the essence @éspective human right. As noted above, the
right to life is an inborn right of every individudt is indivisible. Either there is life, or ther
is not life. Either the accused may be deprivedisflife or not by a court sentence. In the
latter case another punishment is given. After ismpmn of the death penalty and upon the
execution, a human life is ceased. Alongside, mberin right to life of that individual which
is protected by the norm of the Constitution isiddn

Article 105 of the CC establishes a sanction miog for an alternative between the
death penalty and imprisonment, which also raisesadditional constitutional problem
deriving from the said indivisible nature of theatte penalty. It is noteworthy that all the
sanctions provided for by the CC have been consium such a way that a court could
choose its appropriate interval and give a justighment. Thus a court, conforming to the
basics of impositions of punishments which are distaed by criminal laws, chooses an
optimal punishment provided for by the sanction giwvets it to the prisoner at the bar. There
occurs an essential difference when the death feisaimposed. In such a case a court has
only an option that it may either impose it or motimpose it. However, the law does not
indicate unequivocally as to when the death pemaligt be imposed. Therefore it is possible
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to assert that in such a case the final decisiowamming the imposition of the death penalty
depends not on the law but on the court as wellisTkthe decision whether to impose the
death penalty or not may depend on the psycholbgiate of the judges (compassion, or, on
the contrary, strictness, fear to adopt a wrongst®t etc.), the professionalism and activity
of the defence or the prosecution, as well as aenmof other subjective circumstances.

Finally, attention should be drawn to the circuamse that the court may face a
difficulty to judge on the basis of objective crite as to what individual deserves to be
punished by death and what to be imprisoned fer Besides, no matter what guarantees are
ensured in the criminal proceedings of a state wtigerule of law, one should not reject a
possibility of a mistake. As it is evident from thedicial practice of various states, it is
impossible to protect courts from such mistakesamnile, after the death penalty has been
carried out, there exist no opportunities to rgcsifich a mistake. The possibility itself that a
person who does not deserve it or who is innoceayt be sentenced to death is not in line
with the right to life which is guaranteed by therStitution.

6. On the compliance of the sanction providedpArticle 105 of the CC with Part 3
of Article 21 of the Constitution.

Part 3 of Article 21 of the Constitution provide#: shall be prohibited to torture,
injure, degrade, or maltreat a person, as well casdtablish such punishments.” The
prohibition to torture, injure, degrade or maltraatindividual is also entrenched in a number
of international documents: the International Cargron Civil and Political Rights (1966),
the Declaration on the Protection of All PersormsrfrBeing Subjected to Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishm@8f5), the Convention against
Torture and Other Cruel, Inhuman or Degrading Trnemt or Punishment (1984), the
European Convention for the Prevention of Torturd lnhuman or Degrading Treatment or
Punishment (1987). The latter was ratified by teerfas of the Republic of Lithuania on 15
September 1998.

The European Court of Human Rights, investigatirgCase of Ireland v. the United
Kingdom (1978), defined the types of prohibitechtreent as follows:

torture—deliberate inhuman treatment causing serious and cruel suffering;
inhuman treatment or punishment—infliction of seveental or physical suffering;

degrading treatment or punishment—treatment suchoaarouse in the victim a
feeling of fear, anguish and inferiority capablehaimiliating and debasing him and possibly
breaking his physical or moral resistance. Howetdggrading” may not be interpreted only
as disagreeable or unacceptable.

First of all, it should be noted that, like intational documents, Part 3 of Article 21
of the Constitution first of all links the prohilmh to torture, injure, degrade, maltreat a
person, as well as that to establish such punistenesith the activities of the state and its
respective institutions. It means that such praioibs are established in attempt to protect an
individual from unlawful actions of a state offit@ any other person authorised by the state.
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Analysing the treatment which is prohibited by tenstitution, it needs to be noted
that not every action of an official which has wegsdant effects for an individual may be
recognised as unlawful. For instance, there arathagconsequences and, in certain respect,
suffering after the sanctions which are provided ifo the criminal law and which are
recognised by the international community have keggplied (for example, imprisonment, a
fine, restriction of rights, etc.) and which det@rea certain restriction for a person. They
constitute a compulsory element of punishment dedet never arise problems as to their
lawfulness. It means that such cases when, foamest a suspect is detained or a person is
punished by imprisonment following a court decisiand due to this the person suffers or
experiences certain inconveniences, may not beetteas punishments prohibited by the
Constitution.

The death penalty is to be assessed differeritig. étommonly recognised that it is
cruel. However, it is impossible not to mentionsthaspect: it is provided for murder
committed under aggravating circumstances. Thus, isrto hold that in such a case two
aspects of cruelty come into collision: the cruadfythe crime and that of the punishment.
Still, one has to recognise that the cruelty of ¢hime by itself does not counterbalance the
cruelty of the death penalty. Meanwhile, constantlyeated acts of cruelty cannot not exert
influence over the socio-psychological state ofietgcand the tolerance for constant
promotion of cruelty.

Assessing the death penalty through the prismhetreatment which is prohibited by
the Constitution, its specific aspect is revealedgradation of the dignity of the convict
derives essentially from the cruelty of the deathaity itself. The cruelty manifests itself by
the fact that after the death sentence has besgactaut, the human essence of the criminal is
negated as well, he is deprived of any human diga# the state in that case treats the person
as a mere object to be eliminated from the humamuanity.

7. Assessing the protection of human life whictemsrenched in the Constitution, it
needs to be noted that a comparatively great nuoflgmave crimes committed are one of the
most important arguments of not only people bub aistitutions that think that at present it
is too early to abolish the death penalty in thenicral laws of Lithuania.

One should not avoid assessing the criminogetuatsdn, as it is complicated indeed.
However, the death penalty can influence only theachics of those crimes for which the
death penalty is provided for, i.e. murders witlgragating circumstances, as it is known that
such punishment is not provided for for other cnahioffences. The direct correlative link
between the death penalty and the number of myrtdemsever, has not been established
anywhere. Besides, in Lithuania, during the timeqgueof 1996-1998 when the death penalty
was not carried out, there was no increase in tineber of registered murders.

On the other hand, people’s security is refleatetl only by a greater or smaller
number of murders, although it is these crimes ¢hase people greatest fear. The growth of
crime rate and the increase of violent crimes t# {@ears is not only linked with the damage
inflicted to the victims and their violated dignityit also shows the actual degree of security.
This is to be assessed as one of the most impgtanbnditions why most people demand
punishments of maximum severity, and tend to appmivthe death penalty which, in their
opinion, is a necessary means ensuring security.
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It needs to be noted that in case people’s sgdaritot sufficiently taken care of, even
though the death penalty is abolished, a psychcdbgieed may arise to reintroduce it. This is
confirmed by cases when in European countries timiral laws of which have not
contained the death penalty for a long time, thepfgewho have experienced a stress due to a
very grave murder begin promptly to demand to rethice it. It means that it is important
not only to decide the issue of whether it is asihot possible to abolish the death penalty
but also actually to ensure people’s security.

8. Taking account of the arguments set forth egtating part of the present Ruling,
as well as the entirety of the norms of the Coustin adopted by a referendum of the People
and which protects the right of individuals to ldad dignity, the Constitutional Court holds
that the Constitution does not contain any presgtgs permitting to establish the death
penalty in the norm of the law. Therefore a conoluss to be drawn that the death penalty
for murder with aggravating circumstances proviftadby the sanction of Article 105 of the
Republic of Lithuania Criminal Code contradicts iéles 18, 19 and Part 3 of Article 21 of
the Constitution.

Conforming to Article 102 of the Constitution dfiiet Republic of Lithuania and

Articles 53, 54, 55 and 56 of the Republic of Lahia Law on the Constitutional Court, the
Constitutional Court has passed the following

ruling:

To recognise that the death penalty for murdem vaggravating circumstances
provided for by the sanction of Article 105 of tRepublic of Lithuania Criminal Code
contradicts Articles 18, 19 and Part 3 of Article @f the Constitution of the Republic of
Lithuania.

This Constitutional Court ruling is final and reatbject to appeal.

The ruling is promulgated on behalf of the RepubfiLithuania.
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Egidijus Jarasiunas Kestutis Lapinskas Zigmaasadkes
Augustinas Normantas Vladas Pavilonis Jonas estpi
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