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3.

(i)

REVISED COMMENTS

The Amendmentsto the Bulgarian Penal Procedure Code.

THE REQUEST FOR AN OPINION

On the 23 September 1999 the Bulgarian delagatiche Council of Europe asked
the Venice Commission to give an opinion concerniegtain amendments to the
Penal Procedure Code of Bulgaria which are theestilof disagreement between the
members of the delegation. The Code was promulgatde State Gazette, No. 89 of
1974, and the amendments in question are contan#e Law amending the Penal
Procedure Code promulgated in the State GazetfdONd 6 August 1999.

The amending Law is a substantial document aanta 255 sections. The Penal
Procedure Code itself runs to some 466 articlesymémwhich have been amended by
the 1999 amending law. The Venice Commission tleeee$ought clarification from
the Bulgarian delegation as to the precise conistital issue which arises and which
is in dispute. It was made clear that the Commissimuld not examine the Code as a

whole.

The delegation replied, by telephone, to the effieat the issue which was in dispute
was whether the amending law in question infringedn the independence of the
judiciary by giving to the police powers to invegtie a large part of criminal cases.
Subsequently Ms. Anna Milenkova, a member of thait& Commission, clarified
that there were three objections to the amendments

Q) that an inequality was created between citizeribe stage before the
intervention of the Court in various penal cases

(2) that investigation during the period of poliostruction is carried out
by the executive who has an interest in the result

3) that the rights of the suspect are limited amparison to those of the
accused

THE AMENDMENTS TO THE LAW

Under the Penal Procedure Code in operationm fwithe amendments the procedure
regarding investigations was as follows:-

Preliminary investigation was to be carried doyt examining magistrates and
assistant examining magistrates, in co-operatidh tie respective bodies of the

Ministry of Interior (Article 48 (1)).

(i) These enquiries were “under the guidance amgesvision of the prosecutor”

(Article 48 (3)).

(i) In exercising guidance and supervision thegmcutor had extensive powers,

including power to give instructions, to requedtidy and verify all materials



collected, to demand the case file, to take parthi preliminary inquiry, to
remove the persons conducting the inquiry, to feanthe case file to another
body of inquiry, and to revoke unlawful and unjtietl decisions. (Article 176).
His instructions to the magistrate were mandatdssti¢le 178), subject to an
appeal to the superior prosecutor.

(iv)  Separate investigations could also be carrmd by the prosecutor after
completion of proceedings by the examining madistr@Articles 48 (2) and 177).

(V) In Bulgaria the prosecutors are an integralt pafr the judicial branch of
government (Constitution of Bulgaria, Article 117).

The Amendments to the Penal Procedure Coderhade the following changes:-

0] In cases where preliminary proceedings arebéocarried out, the examining
magistrates continue to act as the investigatirdigso(Article 48 (1)), and remain
under the guidance and supervision of the prosec{fdicle 48 (3)). The
prosecutor's powers over the activities of the examy magistrate are
undiminished (Articles 176 and 178).

(ii) The prosecutor may now conduct a separate iengat the preliminary
proceedings, not merely after their completiontide 177).

(i)  The cases in which preliminary proceedingse arandatory are set out in Article
171 of the Code.

(iv)  In addition, preliminary proceedings shall bestituted where there is a legal
occasion and sufficient information about a pegtett crime. “Legal occasion”
include information to the prosecutor or examininggistrate about a crime, press
articles, the making a confession or direct discpvef signs. Anonymous
complaints are not admissible (Articles 186, 18d 488).

(V) Preliminary proceedings may also be institusdgere it is necessary to carry out
urgent investigative actions. (Article 186(2)).

(vi)  Under the amended Code, where no preliminaocgedings are carried out, the
investigating bodies are to be the inquest officarghe Ministry of Interior
(Article 48 (1)). Inquest officers are employeefstbe Ministry of Interior
designated by order of the Minister and, for crimader Articles 242 and 251 of
the Penal Code, may be the customs employees désijhy common order of
the Minister of the Interior and the Minister ohBince.

(vii)  Under Article 48 (3), the investigating bodieontinue to be under the guidance
and supervision of the prosecutor.

(viii) Notwithstanding their appointment by the NBter and their status as his
employees, Article 9 of the amended Code provitlas the investigating bodies
“shall be independent in implementing their funogoand shall obey only the
law”.

(ix)  Article 191 deals with the situation where theare no sufficient data for
institution of preliminary proceedings and no urgémvestigative actions are
necessary. In such cases

“the examining magistrates, the respective bodfethe® Ministry of Interior

and other administrative bodies, as provided by Ewall conduct preliminary
inspection and shall notify the prosecutor ther@oéliminary inspection may
be carried out as well by order of the prosecutorall cases the respective
bodies shall perform the inspection under the siigien and guidance of the
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x)

(xi)

prosecutor and they shall be obliged to notify lofrits results within a time
limit set by him.”

Furthermore:

“In the course of preliminary inspection no invgative actions, provided in
the Code, shall be allowed, except inspection ersite of the incident and the
relevant search and appropriation and interrogabbrye-witnesses, where
the immediate conduct of such actions is the ordy v collect and preserve
evidence. The examining magistrate shall notifythieith the prosecutor
about any such actions.”

The respective bodies of the Ministry of théehor are conferred with functions
where preliminary proceedings against unknown pgeapms are instituted. The
prosecutor or examining magistrate is to assignthem the search for the
perpetrator (Article 192a). They are to deliver timaterials collected to the
magistrate where they consider they have collestéficient data incriminating a
certain person.

The examining magistrate, under Article 20hdependently decides what
investigative actions must be carried out. He meguire the bodies of the
Ministry of Interior to assist him in carrying oseparate investigative actions
(Article 201a).

CONLUSIONS

The complaint made by certain members of theg&idn Delegation to the
Parliamentary Assembly of the Council of Européhist the amendment to the code
of Criminal Procedure infringes upon the indeperéeof the judiciary by giving to
the police powers to investigate a large part whicral cases.

It is difficult to conclude that the text of tipgoposed amendments provides a factual
basis for the complaint. In the first instancecas be seen from the analysis of the
new provisions in paragraph 5 above, the transfanwestigative functions relates
solely to the cases in which preliminary proceesliage not to be carried out; that is
to say, to less serious cases or to cases in whiperpetrator has not yet been
identified, as well as to case in which the exangnimagistrate requests assistance.
Secondly, the powers of the relevant bodies amdlinases to be exercised under the
supervision and guidance of the prosecutor whdtmastatus of a judicial officer.

Moreover, it should be noted that there is ngalleprinciple according to which
preliminary investigative functions must be carrad by or subject to the control of
a prosecutor or judicial officer. In many coungrieand particularly those with a
common law legal system, the function of investiggtcrime is considered as an
executive act. In the Guidelines on the Role ofsBcotors adopted by the Eighth
United Nations congress on the Prevention of Crameé the Treatment of Offenders
adopted at Havana, Cuba, in 1990 (“the Havana @Gnets) it is provided as follows

“ 10. The office of prosecutors shall be strictlgparated from judicial
functions.
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11. Prosecutors shall perform an active role irmigral proceedings,
including institution of prosecution andhere authorised by law or
consistent with local practice, in the investigation of crime,
supervision over the legality of these investigagiocsupervision of the
execution of court decisions and the exercise berofunctions as
representatives of the public interest. ”

(emphasis added).

The Prosecution Standards of the International éiaon of Prosecutors adopted on
23 April 1999 also make reference to this varietypractice between jurisdictions.
The preamble contains the following recital:-

“WHEREAS the degree of involvement, if any, of prostors at the
investigative stage varies from one jurisdictiomtmther”

In paragraph 4 it is stated as follows:-

“prosecutors shall perform an active role in criatiproceedings as follows:
(a) where authorised by law or practice to pgptite in the investigation
of crime, or to exercise authority over the policeother investigators,
they will do so objectively, impartially and profgsnally.”

There are two possible abuses which shouldvba&led in relation to investigatory
powers. The first is that the powers will be usedprevent the institution of
investigations which ought to be carried out; tkeasid is that the powers will be
used to carry out investigations for the purposéarbssment or intimidation where
there is no justification for an investigation. @mdArticle 192 of the revised
Bulgarian Penal Procedure Code the prosecutor machiaing magistrate retain the
power to institute preliminary proceedings. Thaliee of the Ministry of Interior
have no power to prevent them doing so. Where thoskes carry out investigation
outside the scope of preliminary proceedings theysa under the supervision and
guidance of the prosecutor (Articles 48 (3) and)19he text of the code, therefore,
contain guarantees against such abuses which cuildake place solely on the
initiative of the investigating bodies designatgdiee Ministry of Interior.

| therefore conclude that the amendments toPeagal Procedure Code of Bulgaria
which give powers to investigate crimes to officefghe Ministry of Interior do not
infringe upon the independence of the judiciary.

So far as concerns the point relating to etyuadade by Ms. Milenkova, the principle
of equality requires equality between persons, thatthat two persons similarly
placed should not be differently treated. It doed, however, prevent different
procedures being applied to different types of ca3e adoption of procedures
relating to the investigation of certain categorsdscrime which differ from those

applied in the case of other categories is notrdnngement of the principle of

equality. Nor is it an infringement of the pringf equality that the options open to
an accused person are different at different stafjfse criminal procedure provided
that the rights of the accused person are guamntee



11. | do not comment on the question raised by Mdenkova concerning the
compatibility of the amendments with the Constdatiof Bulgaria which is solely a
matter for the Bulgarian Constitutional Court amd my view not suitable for
consideration by the Venice Commission.

James Hamilton
8 March, 2000



