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On 28 April 2000, the Parliament of the RepublidGrsbatia considered at first reading a “Draft

Proposal of the Constitutional Law on Amendmentth®Constitutional Law on Human Rights

and Rights of Ethnic or National Communities or bfities”. Having been asked by the

Parliamentary Assembly to follow the developmemtghe revision of the said Constitutional

Law of 1991 and its implementation, the Venice Cassion considered the same draft in order
to submit to the Croatian authorities its commemis observations. On 3 May 2000 the Croatian
Government forwarded the draft Constitutional Lawagéther with two other draft laws on the

use of minority languages and on education in niyndanguages) to the Venice Commission

requesting its comments.

It is recalled in this respect that, in the framewof the procedure for the accession of Croatia to
the Council of Europe, the Venice Commission recemaed that the suspended provisions of the
1991 Constitutional Law on Human Rights and Rigtitslinorities be revised as soon as possible
in order to ensure that persons belonging to ntiesrare guaranteed rights in the field of local
autonomy in accordance with the European Charter Lotal Self-Government and
Recommendation 1201 (1993).

On its accession to the Council of Europe, Craatidertook to carry these recommendations into
effect (see Assembly Opinion No. 195 (1996) on Gatsarequest for membership of the Council
of Europe, para. 9.vii). Furthermore, under Conamitof Ministers Resolution (96) 31, such
membership is subject to the requirement to coatpewith the Council of Européjter alia in
applying the Constitutional Law on Human Rights &mdedoms and the Rights of National and
Ethnic Communities or Minorities.

The Venice Commission’s Rapporteurs examined tladt dionstitutional law as a matter of
urgency. On 10 May they submitted to the Governn@nCroatia and to the Parliamentary
Assembly of the Council of Europe a preliminaryaggCDL (2000) 31). They found that the draft
constitutional law, as such, did not seem to oéfieradequate response to the political needs of
minorities in Croatia. In addition, they regrettdtht despite the commitment of the Croat
authorities and the Commission’s reiterated avditglno consultation had taken place at an
earlier stage of the Constitutional Law’s drafting.

However, on 11 May 2000, the Parliament of the Répwof Croatia adopted the draft without

substantial changes (CDL (2000) 35). It is howewdre noted that in a “Conclusion” adopted at
the same meeting, the Parliament instructed theefhovent “to prepare a new draft of the
Constitutional Law on the Rights of National Mirnaes so that it can be introduced before the
Parliament in the next six months”.

Finally it should be noted that on 22 May 2000, rfean representatives of the House of
Counties requested the Government to initiate maiogs before the Constitutional Court to
challenge the conformity of adoption of the new &dational Law with the Constitution of
Croatia. They claim that the House of Counties waisconsulted prior to the adoption of the
new Constitutional Law as it ought to be pursuaritticles 127 and 137 of the Constitution.

Two other laws (on use of and on education in niipdanguages, CDL (2000) 32 and 36)
where adopted on the same date, thus constitutiffgaekage” of minority legislation. The
Commission understands that for reasons of raigatadn of legislative work these laws were
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introduced and considered together by the legislatowever it finds no objective reason why
the new Constitutional Law should be regarded amected to or as a prerequisite for the
adoption of the two other laws. It recalls in thespect that the constitutional basis for these two
laws is to be found in Articles 5 to 12 of the Cutasional Law of 1991 which were not
suspended in 1995 and were consequently alreaftyrée when the laws were discussed and
adopted.

The Constitutional Law of 1991, its suspension and itsrevision

The 1991 Constitutional Law conferrader alia specific rights of representation and participatio
in public institutions (parliament, government asdpreme judicial bodies) to all minorities
representing more than 8% of the population; tipeseisions were designed mainly to protect the
largestminorities in Croatia by granting them effectivepnesentation at different levels of the
legislative, executive and judicial institutiondth®ugh there are 16 minorities present in Croatia,
only the Serb minority was concerned by these pions. Minorities representing less than 8% of
the population were granted five seats to the &@adnt of the Republic of Croatia.

By Constitutional Law adopted on 20 September Pdrovisions relating to the special rights of
minorities amounting to at least 8% of the popafathave been suspended. This also applied to
provisions granting special status to districtshveitmajority of Serbs. The reason put forward for
this suspension is that, following population moeets, there are no longer units where the Serb
minority would be a majority and that, consequeritig prerequisite for the implementation of the
provisions at stake was not met.

The Venice Commission expressed the view thatelevant provisions of the Constitutional Law
of 1991 should be revised with a view to ensuringtiective participation of minorities in public
life (CDL(96)26).

In October 1996, the Government of the Republi€adatia established a commission entrusted
with the task to examine and to propose the ravisibthe Constitutional Law and the Venice
Commission appointed some of its members to ppdteiin the work of the above-mentioned
commission. The members of the Venice Commissioh tme Croatian Commission for the
Revision of the Constitutional Law in Zagreb in Mlaand May 1997. Following these meetings

- a consultative body (now called «Council of Na#ib Minorities») was set up,
where representatives of minorities sit and dissutls Government representatives and
officials questions concerning minority protectipolicy. Mrs Zoricic Tabakovic, chair of
the Council participated in the 3®lenary meeting of the Venice Commission (Veride,
12 December 1998)

- the Venice Commission addressed to the Croatighodties, in June 1997, a
memorandum containing the orientations and corawhssconcerning the revision of the
Constitutional Law (see Venice Commissidlf Report on its co-operation with Croatia
(CDL-INF (98) 7)).

- the Croatian authorities agreed to elaborateadt diaw on the Revision of the
Constitutional Law which would be the basis for tinther work on revision.

On 12 December 1997 the Parliament of the Repuifli€roatia adopted amendments to the
Constitution whereby, among others, the list ofarires expressly mentioned in the preamble of



the Constitution was amended in such a way aslébedihe mention of "Muslims" and "Slovenes"

and to include "the Germans, Austrians, Ukrainiand Ruthenians”. The Commission had not
been able to assess the possible effects of theadment on the work of the Croatian commission
for the revision of the Constitutional Law and &ie tomposition and the activities of the Council
of National Minorities. However, it became cleaela when the electoral law was adopted, that
this amendment had negative effects on the repiesam of the minority groups whose mention

in the Preamble was deleted (see below).

On 29 April 1999, the Parliamentary Assembly, ByResolution 1185 (1999) on the honouring of
obligations and commitments by Croatia « regreft@at little progress (had) been made by
Croatia in honouring commitments and obligationateel to the fundamental principles of the
Council of Europe (democracy, rule of law and hunmgts) » and called on the Croatian
authoritiesjnter alia, to « adopt a constitutional law revising the susfed provisions of the 1991

constitutional law ... in compliance with the recormdations of the Venice Commission and
taking into account new realities, by the end ofoDer 1999 at the latest ».

Following an invitation by Mrs ZoricicTabakovic, iders G. Maas Geesteranus and F. Matscher
participated in a meeting of the Council of natiomanorities in Zagreb, on 5 May 1999 (see
Document CDL (99) 34). During the meeting the umyeof the revision was underlined and
reference was made to the Memorandum addresseduebyanice Commission to the Croatian
Parliament in 1997 indicating the main topics todealt with in the framework of the revision.
These include the status of the Council of Natidviedorities and other minority institutions, the
representation of minorities in the legislative iesdand the Government and guarantees for
educational and cultural autonomy. It was generaltgepted that the points set out in the
Commission’s Memorandum could form the basis far tévision. It was stressed further that
early involvement of the Commission in the pregaradf the revision would make co-operation
easier and more effective. In this respect, thel wegs underlined to submit to the Commission
as soon as possible any draft amendments to thsti@ional law of 1991, including provisions
on the electoral rights of persons belonging toarifies. The Director of the Governmental
Office for Minorities indicated that work on thevision was going on, but no draft had been
finalised so far. As soon as finalised, the draduld be sent to the Venice Commission and to
the Council of National Minorities for consideratioHowever, no draft material has been
forwarded to the Commission until April 2000.

Moreover, some of the suspended provisions conugrmelectoral rights of minorities, including
the Serb minority, were in fact reviewed by the @tm, on 29 October 1999 of the new
Croatian electoral legislation. The draft electiaw provides for the representation in the House
of Representatives of indigenous (“autocthonousgtjamal minorities. Minorities have the right
to elect five representatives in a national miryocibnstituency in accordance with the following
scheme: ltalians, Hungarians and Serbs shall eleetrepresentative each; Czechs and Slovaks
shall also elect one representative; Ukrainiangh&uans, Jews, Germans and Austrians shall
elect one representative. In order to achieve dhatbove mentioned minorities be represented,
the representatives of Czechs and Slovaks, as agelthe representatives of Ukrainians,
Ruthenians, Jews, Germans and Austrians shallerofet a result of the above enactment the
guaranteed representation of Serbs in Parliamestaduced from three to one. The amendment
to the Preamble of the Constitution had also tfecebf guaranteeing a representation by rotation
to Germans, Austrians, Ukrainians and Rutheniartere@as no representation whatsoever was
guaranteed for Slovenes and Bosniacs (“Muslims”).

The Constitutional Law on Amendmentsto the Constitutional L aw of 1991



The Constitutional Law makes the following subselrgroposals:

First, it provides that all previously suspendedvisions concerning special status districts are
abolished.

Moreover, the Constitutional Law provides that othpecific rights of minorities representing
more than 8% of the population, i.e. rights to bapprtionally represented in the Parliament and
in the Government and in high judicial bodies aeeintroduced. However their effective
implementation shall only start after the proclaorabf the results of a census to be held in the
Republic of Croatia (date non specified).

Rights of minorities who do not represent more t&%nof the population are not affected.

Pursuant to the Constitutional Law, a new list afional minorities is included in Article 3 of
the Constitutional Law of 1991 including again Blevene and the Bosniac minority, as well as
several other minorities, i.e. Albanian, Bulgaridviontenegrin, Macedonian, Polish, Roma,
Romanian, Russian, Turkish and Vlach minorities.

Assessment of the Constitutional L aw

1. Article 1 of the new Constitutional Law amends Algi 3 of the Constitutional Law on
Human Rights and Rights of Minorities. This prowisino longer guarantees “equality of
national and ethnic groups or minorities” but “elifyaf the member®f ethnic and national
communities or minorities”.

This shows the will of the Croat constitution makerdepart from the concept of protecting
minority rights as group rights and focus on protecof individual rights of persons belonging
to minorities. However, Articles 4 and 5 of the Goitutional Law guaranteeing to minorities the
right to self-organisation, to develop their radas with their “parent countries” in order to
promote their national cultural development and tight to cultural autonomy remain
unchanged.

The wording “equality of the members of the minest shows that the Law does no longer
make any distinction between minorities on the gebaf their numerical importance or on their
“autochthonous” nature (cf. Preamble to the Coutstih). Also the list of minorities is now
given in a strict alphabetical order, with the gxtaan of the Jewish minority which is put at the
end of the list (possibly, because it is not nemelysregarded as a national but rather as a
religious minority). To the contrary, in the Comstion Serbs appear in the beginning of the list.

The discrepancies between the list in the Congiituand the list in the Constitutional Law
should not in principle raise any difficulty as boare regarded as indicative. However, the
conclusion the legislator has drawn from the ligt “autochthonous” minorities in the
Constitution, namely that only these minoritiesd#vwe right to be represented in the Parliament,
may no longer be justified under the proposed amemd to Article 3 of the Constitutional Law.

2. Articles 2, 3 and 5-8 of the new Constitutional Lakwolish all provisions concerning special
status of districts where minority members represiem majority of the population (Articles
13, and 21 to 58 of the Constitutional Law of 199igmely the districts of Glina and Knin
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with Serb majority according to the 1981 censuse Biplanatory report states that the
special status districts are abolished “since i pihesent conditions in the Republic of
Croatia a need for such a form of minority protectho longer exists”.

This proposal conflicts with the proposals madehgyVenice Commission at various stages
of its work on the implementation and the revisadrthe Constitutional Law of 1991. In its
report on the implementation of the Constitutiohaw (CDL (96) 26), adopted at the
Commission’s 2 Plenary Meeting, Venice 17-18 May 1996) the Consinis had already
considered the argument that the special statusdvbmiinadequate because of the change in
the demographic conditions of the region. The Cossioh had expressed concern about the
discouraging psychological effect that the susmensiould have on minorities and displaced
populations who would like to remain in or retuonGroatia. The Commission had stated then
that the Constitutional Law of 1991 without its sipé status provisions could not be said to
constitute an adequate response to the situatien1#95. In the Commission’s view a revision
of these provisions was required but this shoutcan@unt to an abolition of any special status.

3. The Constitutional Law does not make any propasatdvision of the constitutional law.

The Commission had proposed in its Memorandum addckto the Croatian authorities that the
existence and functioning of the "Council of NaabnMinorities”, a consultative body
comprising representatives of minorities and adgsihe authorities in the field of minority
policies, should be provided by the Revised Coumsbihal Law.

As to the special status provisions the Commissiatde proposals in this respect on two
occasions:

First, in its above-mentioned report on the impletagon of the Constitutional Law of 1991, the
Commission found the following:

“Although recent events are capable of justifyingeaision of certain provisions
of the Constitutional Law of 1991 (...) this revisi@hould not lead to the
abolition of any special status but should ratimstiiute a regime of local self-
government adapted to the new situatidn this respect, it is of course for the
national legislature to determine the principal relsteristics of that regime.
However the new provisions should, in line with Beenendation 1201 (1993)
and with the European Charter of Local Autonomyargatee that concentrated
minorities will enjoy the right to regulate and nage an important part of public
affairs”.

As regards in particular the situation of the Seminority, the Commission indicated in its
Memorandum on the revision addressed to the Croatithorities in June 1997:

“The authorities of the Republic of Croatia shoctahsider including in the Revised
Constitutional Law the guarantees of political egentation and educational and
cultural autonomy which are included in the "Lettdr intent" (Letter of the
Government of the Republic of Croatia dated 13 danii997 on the completion of
peaceful reintegration of the region under trams@l administration (Danube
region) in the Republic of Croatia)”



The Commission indicated in the said Memorandun ttie Revised Constitutional Law should
set out the principle of representation of the Satinic community notably from the Danube
region in State bodies and bodies of local selfg&owment acting in the region. It should also set
out the framework for the functioning and compegeatthe "Joint Council of Municipalitiesh
accordance with the principles enshrined in theopemn Charter of local Self-Government, the
Framework Convention for the protection of natioma&horities and Recommendation 1201 (1993)
of the Parliamentary Assembly of the Council of &p@. Finally, the Revised Law should enshrine
the principle of representation of the Serb etleoimmunity in the Parliament;

4. By virtue of Article 12 of the new Constitutionaatw, Article 18 of the Constitutional Law is
reactivated. This would allow minorities represegtmore than 8% of the population to be
proportionally represented in the Parliament andsovernment and High judicial bodies.
However, in practice, this s re-activation is agaispended by virtue of Article 11 until the
proclamation of the results of the (future) census.

The Commission does not overlook the importanab@feactivation of Article 18. As it stands,
it guarantees a clear participation in politicé lio minorities provided that they are numerically
important and this may have an encouraging effe¢ché return process of refugees. However,
the practical effects of this provision will mostigpend on the general return policy of the Croat
Government, including fair and speedy procedur@s@ming citizenship.

Moreover, it has to be recalled that the Commissias of the opinion that some rights should
“be granted to concentrated minorities making ugpsudstantial number of the population
irrespective of the total percentage that suchreority represents at national level” (CDL (96) 26,
para 22).

Thenew laws on use and education of minority languages

In addition to the new Constitutional Law, the Graa Parliament adopted on the same date (11
May 2000) two laws : The law on the use of law be tise of language and script of national
minorities in the Republic of Croatia (CDL (20002 3and the law on the education in the
language and script of national minorities (CDLGQP36).

Thelaw on the use of minority languages provides for the official use of languages andipscr
of national minorities by local administrative aoiiies in their official work and all their
documents, in the relations between these autberdaind the individual citizens, as well as
before first instance State authorities and befayerts. It further provides for equal use of
minority languages and scripts in the displayagfagraphic indications. The law provides for
the “equal official use of national minority langyggaand script" in the following cases:

- when the members of a particular national minarggstitute the majority of inhabitants of a
town or municipality;

- when this is envisaged by international agreemenighich Croatia is a party;

- when municipalities and towns have so decided @irtBtatute, in accordance with the
provisions of the Constitutional Law on Human Rglaind Rights of Minorities and the
Framework Convention for the Protection of Natiokkhorities;

- when the county, in the area of which the minoldtyguage and script is in “equal official
use” in particular municipalities and towns, héigpwdated in its Statute that the minority
language will be used in the work of its bodies.



The law contains several references to the Franle@onvention for the Protection of National
Minorities and this should in principle be welcomddthough the condition set for a mandatory
“equal official use”, i.e. that the minority cortsies the majority in a town or municipality is
rather strict, it leaves an important margin to local authositie decide that a minority language
or script will be in official use even when thisnclition is not fulfilled. Generally, it can be said
that the law provides for a relatively large apation of the equal official use of the minority
language.

Thelaw on education in minority languages provides that there will be education in minority
language in pre-school institutions, primary ancoselary schools and other school institutions.
It provides extensive possibilities for educatioraiminority language and sets out the obligation
of the State to fund minority language educatianatitutions. It is to be noted that the law
stipulates that the minority culture curricula adopted by the Ministry of education after
opinion of the associations of the national minpcibncerned. School institutions with minority
classes can use textbooks from the parent countpjes to approval of the Ministry of
education. Furthermore, provisions that requiredealaration of belonging to an ethnic and
national community or minority upon enrolment innainority language educational unit
(educational institution, class, tuition group) taned in a previous draft were removed from the
law. To the contrary, the law provides that teasherminority language units shall in principle
belong to the respective ethnic and national conityien minority themselves

Undoubtedly, it would be desirable to clearly statehe law some procedural details as to the
negotiation of curricula and the approval of textk@ For instance, the law does not contain
regulations on the principles by which the Minissityall be bound when passing the curricula
according to Art.6 (2) or as to the representativit the minority association consulted by the

Ministry in this respect. There are also no ruledathe reasons for and the conditions under
which the Ministry may refuse to approve textbofiksn the parent country. Such provisions

would contribute to legal security and prevent sy decisions. Be that as it may, the

Commission is of the opinion that in general thei&dion Law regulates successfully an area
having key position in the protection of minoritiemd sets an appropriate framework to

guarantee education in the minority language.

General assessment of the laws on use of minority language and on education in minority
language

Although there are some critical points in both dathat may raise delicate issues in their
implementation, in general it can be said that thent a relatively high level of protection of
cultural rights for national minorities, concernitlte use of and education in their languages.
This fact and the positive intention standing bdhimese laws are certainly very welcome.

However, these laws are not likely to fill the vaouleft by the abolition of the special status
provisions.

! For instance, the Italian Law on Historical Minorities only asks for a percentage of persons using the
minority language of 15 %, the Sovak Law on the Use of Minority Languages for a percentage of 20 %.
2 Asimilar provision in a previous draft was criticised by Council of Europe experts, as teachers
belonging to the majority population should not be excluded from potential employment in schools for
minorities.
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It is to be stressed that no rules are adoptdaeatdnstitutional leveio regulate or to set out the
frame of an effective participation of minorities public life nor are there any rules as to the
establishment and competencies of bodies repregemiinorities at the local and national level.

Future steps

The Commission notes that in accordance with thecision of the Sabor, the Government will
have to present a new draft for the revision of @mstitutional Law on Rights of Minorities
within six months from the Conclusion, i.e. by neidNovember 2000. Whatever the legal value
and the legal effect of this conclusion could beCroatian domestic law, the Commission
understands this as being a political commitmemetonsider the question of the revision of the
Constitutional Law on Rights of Minorities. Recalli Croatia’s commitments when acceding to
the Council of Europe, the Commission reiteratem#dly its availability to co-operate with the
competent Croatian authorities in this respect.

Conclusion

In the Commission’s opinion:

1. The new Constitutional Law does not “revise” themended provisions but clearly abolishes
all special regime for important minorities in Ctiaa Admittedly, it re-activates provisions
concerning proportional representation of minositieaking more than 8% of the population
but this is again suspended until the resultsadressus to be held in the future.

2. The laws on use of minority language and on edogain minority language grant a
relatively high level of protection of cultural hits for national minorities, concerning the use
of and education in their languages, but are kefylito fill the vacuum left by the abolition
of the special status provisions.

3. The legislation considered still lacks as a whales at the constitutional level to regulate or
to set out the frame of an effective participatidminorities in public life and rules as to the
establishment, functioning and competencies of é®depresenting minorities at the local
and national level.

Finally, the Commission recalls that it expresssueatedly its availability to co-operate with the
competent Croatian authorities. It regrets thapieshe commitment of the Croat authorities
consultation did not take place at an earlier stagireiterates again formally its availability to

co-operate with the competent Croatian authoritiethis respect in the coming months with a
view to prepare a proposal to amendment the Catistial Law on Human Rights and Rights of
Minorities as requested by the Parliament of theuRéc of Croatia.
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