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INTRODUCTORY ADDRESS
Mr Jan HELGESEN

First Vice-President of the Venice Commission
Professor, University of Oslo, Norway

Mr. President Zorkin,
Honorable Judges,
Distinguished participants,

It is a privilege for us, members of the Venice Commission, to be received in this beautiful
city of St. Petersburg, to take part in this important Conference on the legal basis of political
parties in Russia.

Allow me to start by expressing warm thanks to the Constitutional Court, and in particular, to
President Zorkin. | have been working with him in Venice for many years. The Venice
Commission is not only a family of representatives of states, it is also a family of human
beings. | know that without President Zorkin, this conference would never have taken place.
And without him, the Constitutional Court of the Russian Federation would never have been
the same.

Personally, | enjoy being back in Russia — and in St. Petersburg. | have followed this country
for decades. | was among the rapporteurs of the Venice Commission when the present
Russian Constitution was drafted, an exciting and challenging experience.

This Conference takes place at a most appropriate time. It has just so happened that the
Venice Commission recently has worked extensively with Russian legislation. Some of these
issues are sensitive, seen from a political perspective. And they certainly are complicated,
seen from a legal perspective. As you all know, the Venice Commission is not the master of
its own agenda. The fact that the Commission has worked so closely with Russian
legislation, stems from the fact that the Commission is mandated, according to the Statutes
of the Venice Commission, to respond to requests from those bodies which are competent to
ask for advice.

The Venice Commission has, as always, wished to be constructive when providing advice on
the Russian legislation on our agenda. It is promising to observe that our advice is received
by the Russian authorities in the same constructive manner.

The Venice Commission knows perfectly well, based on two decades of experience, how
sensitive it is, to any Government and any Parliament, to be advised by an international
body.

Consequently, | interpret this joint Conference between the Constitutional Court of the
Russian Federation and the Venice Commission as a sign of constructive dialogue.

The title of this Conference illustrates basic principles in Europe: Democracy is built on a
legal basis, on the principles of the rule of law. This implies a third European pillar: the
respect for human rights. The Council of Europe is built exactly on these three pillars:
Democracy, Rule of Law and respect for Human Rights. The Venice Commission firmly
believes that there cannot be long term peace, stability and prosperity if these three
core values are not respected. We also believe that these three values can be
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achieved irrespective of the cultural and societal differences which undoubtedly exist in
the 47 member states of the Council of Europe.

It is the conviction of the Council of Europe and of the Venice Commission, that the notions
of the rule of law, pluralist democracy and respect for human rights are distinct but closely
interconnected. They even partly overlap, as some principles belong to all three notions (it is
the case for the principle of equality and for that of non-discrimination) or to two of the three
notions (the fair trial principle is related to the notions of rule of law and respect for human
rights), and the freedoms of expression, assembly and association are associated with
democracy and respect for human rights).

These three principles are therefore intertwined and interdependent: there cannot be
democracy without the rule of law and respect for human rights; there cannot be rule of law
without democracy and respect for human rights; and respect for human rights cannot be
achieved in the absence of democracy and rule of law.

And let me add that there cannot be prosperity and economic development without
democracy, rule of law and respect for human rights.

The title of the first session of the Conference is: “The European standards on political
parties: building a common European heritage.” This title comprises three basic concepts:
“standards/heritage”, “European”, “common”.
What do we mean by “standards/heritage”? Certainly, we are referring to legally binding
norms. However, the Venice Commission includes also “soft-law”, norms which are not
legally binding, into this concept. The Commission even considers what the Commission
refers to as “European standards” when the Commission is analyzing legislation at the
national level.

Of course the “European” norms and standards are the basis of our concern. The point of
departure is the ECHR and the case-law from the ECtHR. When analyzing the basis of
political parties, Article 3 of Protocol 1 as well as ECHR Article 11 are crucial for our
understanding. However, the Venice Commission also applies global standards; the UN
standards are certainly part of the legal foundation of the Venice Commission. The
Commission has since many years been involved beyond the borders of Europe.

From time to time, | am asked the following question: Is it appropriate that the Venice
Commission or the Council of Europe expands beyond the borders of Europe? | always
respond that | feel the concept “expand” belongs to the past. This concept implies a touch of
imperialism, of neo-colonialism. That is not the situation now. When
governments/parliaments/courts outside the region of Europe ask for assistance, ask for
links to Europe, then Europe must respond in an effective way and provides necessary
assistance.

Although | present the view that the same common values may be shared among all these
States - indeed among all States - does not mean that these principles have been or will be
applied in these States in the exact same manner. This relates to the last main concept in
our title: “common”.

Still at the abstract level, before entering into more details. By taking such a position, do |
exclude, do | close my eyes to the problems that there are close links between a legal
system, a political system and the culture and traditions in a given country?

Certainly not. But, on the other hand, if we for instance want to establish independent
tribunals in a given state, certain main core elements must be respected, irrespective of the



CDL-EL(2014)003 -6-

socio-economic conditions and cultural and historical heritage, there are obvious limits to the
number of models for independent tribunals. If, for political reasons, a member of a
governing political party serve on the bench, the tribunal is not independent. The same
conclusion applies if the state prosecutor also is among the judges.

Seen from such a perspective, the geographical, political and cultural factors of a given state
are in principle irrelevant. The general principles, however, must be translated into the legal
language and form of the country in question.

This adaption will in most cases require that the institutions, the legislation and the legal
culture of a State be developed. It may even, in extreme cases, entail the need to “import” a
principle which does not yet exist in a country.

But the transformation of a legal system can only be obtained by receiving the principles and
letting them develop on the local soil. It cannot be successfully obtained through the mere
transfer of substantive norms from other countries.

The experience of other countries can indeed be precious for a any state. The Venice
Commission is built on this very idea of sharing with other states one’s experience with a
view to identifying viable solutions. We have successfully done that on many occasions. The
past experience of some states (with similar characteristics) has helped other States to avoid
certain mistakes or overcome certain difficulties.

But the Venice Commission supports the principle of “ownership”, whereby the people of a
state should be responsible (and accountable) for putting in action the principles it has
chosen to abide by.

The principle of ownership also refers to the approach of the International Community, which
should not impose external solutions and should instead allow a democratic political culture
to develop that will be sustainable in the long-term. There can be no sustainability without
ownership. The experience of post-Dayton Bosnia and Herzegovina is a disturbing example
of the need to respect the principle of ownership.

“Ownership” will inevitably result in originality of solutions found. There exist no identical
forms of government or piece of legislation from different countries, and rightly so. The
common principles and values receive an original interpretation in each specific country. And
here comes the challenging reflection which I think will animate our discussions in a few
moments: to what extent can the principles be adapted to the local context ?

In this context, the role of the international community needs discussing: how far it should go
in indicating what solutions may be appropriate and how much authority it should have in
possibly imposing them will depend on the phase of democratic development and on all the
other political, economical and social factors.

Without anticipating the conclusion of the imminent debate, | would tend to say that the
Council of Europe, and the Venice Commission in particular, recognises a democratic
system based on the rule of law and respect for human rights when it sees one, irrespective
of its original features.

The Venice Commission has over the years worked extensively with the subject of this
Conference. The Commission has developed standards and guidelines on political parties.
We will come back to these in due time during our discussions.

Thank you for your attention!
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CASE LAW OF THE ECHR ON POLITICAL PARTIES
Mr Luis LOPEZ GUERRA

Judge of the European Court of Human Rights

1. The need of strict scrutiny of limitations on political parties

The European Court of Human Rights has had ample opportunity to deal with matters
concerning political parties.' Even before the Court was established, in 1957 the European
Commission of Human Rights issued a decision of inadmissibility with respect to the German
Communist Party,> and since then many ECHR rulings have dealt with questions of this
nature from many different countries, including Turkey, Bulgaria, Romania, Russia, and
Spain, among others.

The questions posed by the parties before the Court, claiming a violation of their Convention
rights refer to many matters, ranging from restrictions on party financing® to disadvantages
derived from the electoral system,* likewise including access to means for campaign
advertising.”’ In this article | will address a single matter of the utmost importance: the
ECHR’s judgments concerning the legal existence of political parties, i.e., their right to be
recognized as legally-existing organizations capable of taking part in the political process
including, of course, elections. This right can be violated if the parties are not recognized as
legal entities from the beginning®, or if once recognized as such, they are subsequently
declared illegal and obliged to dissolve.

In ECHR case law there are many judgments concerning national authorities’ dissolution of
political parties. Since its first cases, the Court (and previously the Commission) considered
that the Convention’s Article 11 recognition of the right of association also applies to political
parties. In its leading judgment in Communist Party of Turkey and others v. Turkey (1998)
and in response to the Turkish Government’s objections, the Court stated that the terms of
Article 11 certainly did not exclude political parties from the scope of the right of association,
adding that “even more persuasive that the wording of Article 11, in the Court’s view is the
fact that political parties are a form of association essential to the proper functioning of
democracy. In view of the importance of democracy in the Convention system (...) there can
be no doubt that political parties come within the scope of Article 11” (§ 25). And the Court
has likewise taken into account the relationship of the right to create political parties, and
their right to conduct political activities with other Convention rights: for instance, with the
Article 10 right to free expression, since political parties are a means of expressing opinions
in the political arena, as well as with the Article 3 Protocol 1 right to free elections, since
democratic elections are hardly possible without the presence of organized political parties.

! For a general view, “Chapter 12: Article 11: Freedom of Assembly and Association” in D. J. HARRIS, M.
O'BOYLE, E.P. BATES, and C.M. BUCKLEY, Law on the European Convention on Human Rights, Oxford
University Press, Oxford, 2009, especially pp. 527-531; “Chapter 15. Freedom of Association and Assembly
(Article 11) in P. VAN DK, F. VAN HOOf, A. VAN RIJN and L. ZAAK, eds., Theory and Practice of the European
Convention on Human Rights, Intersentia, Antwerpen, 2006, especially pp. 828-831. On the freedom of
association, A. W. HERINGE and F. VAN HOOF, Freedom of Association and Assembly, Intersentia, Antwerpen,
2006.

2 German Communist Party v. Germany (Commission Decision of July, 20" 1957).

% parti Nationaliste Basque-Organisation Régionale D’lparralde c. France (2007).

4 Partija Jaunie Democratie et Partija Miisu Zeme c. Lettonie (Dec. 2007); Yumak and Sadak v. Turkey (2008).
° Partija Jaunie Democratie, cit.; Communist Party of Russia v. Russia ( 2012).

® See for instance, Partidul Comunistilor (Nepeceristi) et Ungureanu c. Roumanie (2005).
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According to the Court, this connection with other rights derives from the close relationship
between the activities of political parties and the requirements of a democratic and pluralistic
system. Democracy and pluralism are principles informing the whole structure of the
Convention system, and political parties play a highly relevant role in a democratic society.
Certainly, the freedom of association is not an absolute right: Article 11 expressly
enumerates possible limitations to this right including, among others, respect to the rights of
others. But in the words of the Court in Republican Party of Russia v. Russia (2011),
“Exceptions to the rule of freedom of association are to be construed strictly and only
convincing and compelling reasons can justify restrictions on that freedom” (§ 76). The
relevance of political parties in a democratic society has prompted the Court to rule that
limitations on their existence and activities are to be subject to strict scrutiny, so that very
powerful reasons must be present to justify such limitations, and particularly to declare a
political party illegal or to dissolve it. This has been a constant tenet in ECHR case law.

As a result of this strict scrutiny, most of the Court’s judgments concerning the dissolution of
political parties have ruled that such drastic measures constitute a violation of the right of
association. However, in some cases the Court has agreed that there may be circumstances
in which dissolving a political party would not contravene Convention mandates.

2. Cases concerning the dissolution of political parties

The Court’s complex case law dealing with the dissolution of political parties can be briefly
outlined in a few leading rulings. In general, cases on this matter may be classified in four
main categories (although, of course, no complete separation among them is possible):

o First, cases in which the political parties’ goals conflict with defining elements of the
national constitutional order, particularly with respect to the territorial organization of
the State. These would include cases concerning the dissolution of allegedly
separatist or independentist parties addressed in the judgments in United Communist
Party of Turkey v. Turkey (1998), Socialist Party v. Turkey (1998) or United
Macedonian Org. lllinden v. Bulgaria (2005). In all these cases, the Court found that
the dissolution of the party was in violation of Article 11.

e In a second category, the dissolved political parties’ goals were deemed to be
contrary to the main principles of a democratic society, and therefore to represent a
clear danger to democracy, pluralism and the rights of others. These cases
principally include parties that the authorities considered were seeking impose a
regimen based on religious intolerance and discriminatory treatment. The best known
example is Refah Partisi v. Turkey (2003) concerning the Turkish Constitutional
Court’s dissolution of the political party then in power.

e In a third case type, the national authorities’ main reason for declaring a political
party illegal was its defence or promotion of violence to achieve its political goals. A
good example of this type of case is Herri Batasuna and Batasuna v. Spain (2009).

¢ Finally, the Court has had to rule in cases in which political parties were dissolved for
not complying with legal requirements concerning their organization, extent and
membership (Republican Party of Russia v. Russia, 2011).

2.1. Conflict with constitutional mandates

Looking chronologically at the leading cases in which the ECHR has issued a ruling
concerning the dissolution of political parties, its judgment in United Communist Party of
Turkey v. Turkey (1998) provides a good example of the first category in which the parties’
goals were deemed by national authorities to be in conflict with constitutional provisions. In
this case, ten days after the United Communist Party of Turkey was formed, the Chief
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Prosecutor of the Republic asked the Turkish Constitutional Court to dissolve based, among
other grounds, on the contention that the party’s objectives were likely to undermine the
territorial integrity of the State and the unity of the Turkish nation. The Prosecutor based his
claim on several points contained in the United Communist Party’s program. The
Constitutional Court ruled in favour of dissolution on the basis of the Prosecutor's
allegations.’

In this case the Strasbourg Court found a violation of Convention Article 11. The Court
reiterated in its reasoning that Article 11 certainly applies to political parties, likewise
stressing the importance of the role of political parties in the proper functioning of
democracy. Concerning the main point of the grounds for dissolution, the Court stated that
under the Convention, “an association, including a political party, is not excluded from the
protection afforded by the Convention simply because its activities are regarded by the
national authorities as undermining the constitution structures of the State and calling for the
imposition of restrictions”(§ 27). As a result, a party should not be illegalized simply because
its political objectives conflict with the principles of the organization of the State. The Turkish
Constitutional Court had pointed out that the goals of the party included a change in the
territorial structure of the State, since its program recognized the existence of a Kurdish
minority, therefore attacking the unity of the Turkish nation. But the Strasbourg Court
concluded that under the Convention the illegalization of the party was not admissible, since
“there can be no justification for hindering a political group solely because it seeks to debate
in public the situation of part of the State’s population and to take part in the nation’s political
life in order to find, according to democratic rules, solutions capable of satisfying everyone
concerned” (§ 57). In this same vein, in the subsequent Republican Party of Russia v.
Russia (2012) the Court reiterated that “there can be no justification for hindering a public
association or political party solely because it seeks to debate in public the situation of part
of the State’s population, or even advocates separatist ideas by calling for autonomy or
requesting secession of part of the country’s territory” (§ 123).

This judgment and the reasoning on which it was based formed the leading case in a series
of rulings concerning the dissolution of political parties in Turkey for alleged attacks on the
unity of the nation;® a similar case concerning a Bulgarian party was decided in the same
way by the judgment in United Macedonian Org. llinden v. Bulgaria (2005).

2.2. Threats to pluralism

Although in United Communist Party of Turkey the Court found that the dissolution of that
political party was in violation of the Convention, its conclusion was different in its judgment
in another Turkish case, Refah Partisi v. Turkey (2002) in which the dissolution of this party
was considered as not contravening the Convention. This was the first time that the Court
accepted the dissolution of a political party as legitimate, and thus the case deserves some
attention.

The Refah Partisi (Welfare Party, or Party of Prosperity) had obtained significant electoral
support, both in local and general elections. As a result, a member of the Refah Partisi was
appointed as Prime Minister in a coalition Government. In 1997 the Chief Prosecutor of the
Republic asked the Constitutional Court of Turkey to dissolve the party on several grounds:

" For an analysis of this and other Turkish cases, see AKBULUT, Olgun, “Criteria Developed by the European
Court of Human Rights on the Dissolution of Political Parties”, Fordham International Law Journal 34 (Dec. 2010)
p. 46-77.

8 For instance, OZDEP v. Turkey (1999); Yazar, Karate et alii v. Turkey (2002); Party of Democracy v. Turkey
(2002).
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¢ Incitement to violence as a means for political change;
Proposal to impose Islamic law (Sharia), while creating different legal statuses for
Turkish citizens, based to their religion:

e Allowing the public use of the Islamic scarf.

The Turkish Constitutional Court dissolved Refah Partisi in January, 1998, after the Prime
Minister of the party had been in office for eighteen months. The party subsequently filed an
application at the Strasbourg Court, and in an initial Chamber judgment the Court ruled by
four votes against three that dissolution of the party did not violate Convention mandates.
The Government asked for a referral of the case to the Grand Chamber and in its judgment,
the Grand Chamber unanimously ratified the initial ruling: the dissolution of the party did not
contravene Convention rights, including the right to free association.

The Grand Chamber based its ruling on several grounds. As a main tenet, the Chamber
considered that the party’s proposal to introduce Islamic Law for Muslim in Turkey would
clearly be discriminatory, since it would entail different legal treatment of citizens based on
their religious beliefs. In such case, the State authorities would be deprived of their role in
guaranteeing and protecting fundamental rights, since the citizens would be compelled to
obey rules imposed by religious authorities, instead of State laws. Such a system “would
undeniably infringe the principle of non-discrimination between individuals as regards their
enjoyment of public freedoms, which is one of the fundamental principles of democracy”
(8 21, concurring with § 70 of the Chamber ruling).

Furthermore, examining the content of Sharia mandates, the Court concluded that these
mandates were not compatible with the provisions of the Convention. In the words of the
Court, “Like the Constitutional Court, the Court considers that Sharia, which faithfully reflects
the dogmas and divine rules laid down by religion, is stable and invariable. Principles such
as pluralism in the political sphere or the constant evolution of public freedoms have no
place in it. The Court notes that, when read together, the offending statements (referring to
the Party program) which contain explicit references to the introduction of Sharia are difficult
to reconcile with the fundamental principles of democracy as conceived in the Convention
taken as a whole”.(§ 123, concurring with § 72 of the Chamber ruling).

The Court also found another reason for agreeing that dissolution of the party did not violate
freedom of association: the fact that several members and representative leaders of the
party had advocated the use of violence as a political weapon. The Court did not accept the
argument that there was not such a proposal in the party program, pointing out the
numerous occasions in which party leaders had expressed opinions in favour of violent
means for gaining power, as well as in praise of jihad. In the words of the Court (§ 131),
“...the Court endorses the following finding of the Chamber: (74) While it is true that
[Refah’s] leaders did not, in government documents, call for the use of force and violence as
a political weapon, they did not take prompt practical steps to distance themselves from
those members of [Refah] who had publicly referred with approval to the possibility of using
force against politicians who opposed them. Consequently, Refah’s leaders did not dispel
the ambiguity of these statements about the possibility of having recourse to violent methods
in order to gain power and retain it (see, mutatis mutandis, Zana v. Turkey, judgment of 25
November 1997, Reports 1997-VII, p. 2549, § 58)”. It should also be underscored that in its
judgment the Grand Chamber also agreed that the banning of several leading members of
the party from a list of political activities in the Republic of Turkey did not violate Convention
mandates.
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2.3. Defence of violence.

In Refah Partisi the Court considered that the limitations to freedom of association provided
for in the second paragraph of Article 11 of the Convention justify a severe measure such as
the dissolution of a political party. Among other reasons, the threat to pluralism inherent in
the party’s program was a decisive argument in deciding to apply those limitations in this
case. In a subsequent judgment, the Court once again ruled that these limitations are
admissible, but this time based on the political party’s defence or justification of the use of
violence for political gain. That was the judgment of the Court in 2009 in Herri Batasuna and
Batasuna v. Spain.

In June, 2002 the Spanish Parliament approved the Organic Law on Political Parties that
provided for the dissolution of parties that collaborated with or supported terrorist activities.
Article 9 of the Organic Law required political parties to respect democratic principles and
human rights, setting forth in detail activities considered as contrary to those principles. The
Preamble to the Organic Law stated that a party could not be dissolved unless it incurred in
activities that were clear evidence of behaviour contrary to democracy and the rights of
citizens. Several paragraphs of Article 9 established a clear distinction between
organizations that defended ideas or programs respecting democratic principles and
methods, and those that supported terrorist movements or defended undemocratic
principles. The Spanish Constitutional Court declared the Organic Law on Political Parties as
constitutional.

In September 2002 the Chief Government Attorney (Abogado General del Estado)
representing the Government filed a claim at the Supreme Court, seeking the dissolution of
two political parties, Herri Batasuna (a coalition) and Batasuna. A similar claim was likewise
filed by the Head of the Prosecution Service (Fiscal General del Estado). The Supreme
Court declared Herri Batasuna and Batasuna illegal, accepting the petitions for their
dissolution. The Supreme Court stated that the activities of both parties consisted in
“providing political support for the activities of terrorist organizations in order to disrupt the
constitutional order or disturb the public peace”. It considered that the some aspects of the
behaviour of party leaders could qualify as explicit support of terrorism, and that others
sought to “justify terrorist acts and to minimize their importance, and their subsequent
violation of fundamental rights”. Both parties filed appeals at the Constitutional Court that
were rejected, upholding the Supreme Court’s judgment.®

Herri Batasuna and Batasuna then filed claims at the European Court of Human Rights,
complaining of the violation of their rights to freedom of expression and to freedom of
association under Convention Articles 10 and 11. In a unanimous vote in a 2009 Chamber
judgment, the Court declared that there had been no violation of those Convention Articles.
In its reasoning the Court followed its previous case law, and especially the Refah Partisi
judgment. The Court noted that the mandates of Convention Article 11 concerning freedom
of association must be closely examined at the light of the freedom of expression recognized
in Article 10. In this case, the Court observed that the judgment of the Spanish Supreme
Court was based not only on the fact that the applicant parties did not reject ETA terrorism,
but also on evidence demonstrating that both parties were instruments of the strategy of a
terrorist organization, both by favouring a climate of social confrontation and by implicitly
supporting terrorist activities. Agreeing with the statements of the Spanish Supreme Court,
the Strasbourg Court considered that the activities of the applicant parties constituted
support of violence and glorification of persons associated with terrorist organizations.
According to the Court, “the refusal to condemn violence, against a backdrop of terrorism

® For a view of the Spanish authorities’ treatment of the Batasuna, M. PEREZ MONEO, La disolucién de partidos
politicos por actividades antidemocraticas, Lex Nova, Valladolid, 2007.
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that had been in place for more than thirty years and condemned by all other political parties,
amounted to tacit support of terrorism”(§88).

The Court did not base its reasoning only on the connection of both parties to violence.
Following its line of reasoning in Refah Partisi, in a final paragraph the Court considered that
the facts and discourses attributed to the applicant parties were clearly in conflict with the
concept of democratic society. With respect to freedom of expression, the Court stated that
“it is not possible, as the applicant demand, to appreciate that the incriminated behaviour
deserved the protection conceded to freedom of expression, as the employed methods have
not respected the limits established by the case law of the Court, that is, the legality of the
means employed for the exercise of this right, and their compatibility with fundamental
democratic principles” (8 87).

2.4. Non-compliance with requisites of domestic law.

The fourth type of question dealt with by the Strasbourg Court on this matter concerns the
dissolution of a political party for not complying with the requisites set forth in domestic law
concerning membership and territorial organization. This was the subject of the 2011
judgment in Republican Party of Russia v. Russia. One of the main aspects of the judgment
referred to the dissolution of the party for not achieving a minimum membership of 500,000
and the required number of 45 regional branches, required in the Russian Law on Political
Parties.

The Court considered that the required minimum did not respond to a necessity in a
democratic society: in the terms of the Court ruling, “a minimum membership requirement
would be justified only if it allowed the unhindered establishment and functioning of a
plurality of political parties representing the interests of various population groups” (§ 119).
As a consequence, the Court concluded that “such a radical measure (as the dissolution on
a formal ground (...) cannot be considered necessary in a democratic society” (8 120).

The Court also rejected dissolution based on an insufficient number of regional party
branches, and it was not convinced of the necessity (alleged by the Russian Government) of
not allowing parties with reduced regional support. The Court considered that “a review of
practice across Council of Europe member states reveals a consensus that regional parties
should be allowed to be established. However, notwithstanding this consensus a different
approach may be justified where social historical or political considerations exist which
render a more restrictive practice necessary” (8 126). But in this case the Russian
Government “have not provided an explanation of why concerns have recently emerged
regarding regional political parties” (§ 128); and with respect to the specific applicant party
“the Court does not see how the applicant’s dissolution served to achieve the legitimate ends
cited by the Government” (8§ 130).

3. Some general principles derived from Court case law.

From the relatively frequent cases in which the ECHR has had to rule on questions
concerning the dissolution of political parties it is possible to discern a series of general
principles derived from its case law. As underscored, the relevance of political parties in the
democratic process, and the connection of freedom of association with other freedoms, such
as freedom of expression or the right to participate in elections, have led the Court to
consider that, if the limitations contained in paragraph 2 of Article 11 can be applied to
political parties, doing so must be subject to a strict scrutiny.
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In performing this task the Court has followed the usual methodology employed in examining
national authorities’ interferences in the rights recognized not only in Article 11, but also in
Articles 8, 9, and 10 of the Convention. Accordingly, the Court has examined whether such
interference (in these cases, the dissolution of political parties) is based on legal mandates,
has a legitimate goal, and is a necessary limitation in a democratic society.

In its case law, the Court has not found excessive problems in applying the two first criteria.
It is s not difficult to verify the existence or inexistence of a legal provision permitting the
dissolution of a party. Also, when the national legal order contains such provisions, the legal
norm (in some cases, its Preamble) often justifies that possible dissolution based on the
concerns for public or private welfare set forth in the second paragraph of Article 11:
“national security or public safety, for the prevention of disorder or crime, for the protection of
health and morals or for the protection of the rights and freedoms of others”. As a
consequence, the most relevant questions concerning the dissolution of political parties arise
with respect to the third criterion: Is this profound interference in the freedom of association
justified as being necessary in a democratic society? The need for strict scrutiny means that
national authorities’ margin of appreciation when verifying that necessity is very restricted
and therefore national decisions on the matter will be closely analysed by the Court.

In its analysis, the Court has emphasized on many occasions that it is not only concerned
about formal or documented proclamations (such as the principles contained in political party
programs), but rather about the actual circumstances of the party, i.e., its actual activities as
shown in the facts considered as proven by national authorities.

Even if the goals of a political party collide with essential elements of the national
constitutional order, Court case law deems this insufficient justification for the national
authorities to dissolve that political party. In several cases in which the dissolution of a party
was decided by national authorities because party program principles concerning the
territorial organization of the State, or even its integrity contravened constitutional mandates,
the Court ruled that such discrepancies are inherent to democratic and pluralistic regimes,
and do not justify such a radical limitation of the freedom of association nor do they reflect
the concept of necessity in a democratic society. On the contrary, national authorities have a
positive obligation to defend and guarantee the existence of plurality in societies.
Recognizing the existence of a Kurdish community in Turkey or of a Macedonian community
in Bulgaria could not therefore be considered as reason for justifying the dissolution of
parties holding such views.

However, Court law makes an important distinction when determining whether the principles
and goals of a political party merit protection of Article 11. Indeed the Article 11 requisites for
dissolving a party may be met if its principles and goals collide with the very principles of
democracy and pluralism, and the party therefore represents a threat to a democratic
regime. To ascertain whether the threat to democracy is real, the Court has considered
different evidence. It has not restricted itself to merely examining the formal party program,
but has likewise considered other factual circumstances, such as “the actions of the party
leaders and the positions they defend” (Refah Partisi, 8 101). To accept the dissolution of a
political party, Court case law requires the credible presence of a tangible and immediate
danger to democracy; in Refah Partisi, the Court stated that it cannot criticize the Turkish
courts for not waiting until the illegalized party had actually applied its programme, reasoning
that "while it can be considered, in the present case, that Refah’s policies were dangerous
for the rights and freedoms guaranteed by the Convention, the real chances that Refah
would implement its programme after gaining power made that danger more tangible and
more immediate” (§ 110).
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As a criticism of the Court, it has been noted that when determining whether the religious
tenets contained in a political party program pose a threat to democracy, the Court is
performing an analysis and evaluation of a religious or theological nature.’® This might
perhaps apply to the evaluation of Islamic law offered in Refah Partisi. However, as pointed
out above, the Court’s ruling concerning the incompatibility of Sharia with democracy was
also based on the experience of countries with political movements governed by similar
principles, and indicated that “in accordance with the Convention’s provisions each
Contracting State may oppose such political movements in the light of its historical
experience”(§ 124).

Another significant aspect of Court case law is the relevance of its judgments on the use or
defence of violence by a political party in order to obtain its political objectives. When such
circumstances are present, the Court has expressly ruled that interference in its freedom of
association by dissolving the party was adequately justified. The necessity of that measure
arises from the need to protect public order and the rights of others, as well as indirectly, and
as expressed in Herri Batasuna, from the conclusion that such methods are incompatible
with the very concept of a democratic society.

In that regard, a question arises: how prevent the individual behaviour of members of the
party, practising or defending violence, from characterising the party itself as violent since,
logically, the position of a party should not be judged only by the activities of a few of its
members. In Herri Batasuna, the Court took into account the position of the members in
guestion within the party, the number of party members openly supporting violence, and the
continuity of such pronouncements during party activities. In the circumstances of the case
(extended and continuous defence of violence by a number of relevant members), following
the national courts’ analysis, the Court concluded that defence or justification of violence
(either explicitly or implicitly) was a policy of the organization as such, and not only the
individual opinion of some of its members.

Finally, the Court has had to deal with another difficult question. Admitting that there may be
reasons to limit freedom of association in the instances described above, is the radical step
of dissolving a political party actually ever justified? Are other, less disruptive alternatives
available? The question speaks to the principle of the proportionality of the restrictive
measures versus the gravity of the alleged threats to public or private welfare. In Refah
Partisi and Herri Batasuna the Court considered that given the nature of the activities and
programs of those parties, dissolution was not disproportionate. However, in an opposite
direction, in its 2011 judgment in Republican Party of Russia v. Russia the Court found that
the dissolution of a political party based on non-compliance of legal requisites (minimum
number of members and regional representation) contravened the principle of
proportionality. The Court considered that those minimum requisites could not be considered
as necessary in a democratic society, and therefore, the conditions of Convention Article
11.2 allowing for the dissolution of a political party were not present. The Court made a
similar statement in the same case concerning the interference of national authorities in the
internal workings of the party, finding that the existence of problems or conflicts within the
party did not warrant dissolving the party.

If it were possible in such a complex matter to summarize the Court’s case law on the
dissolution of political parties, perhaps we may do so by stating that the burden of proof
concerning the Article 11 paragraph 2 requisites for dissolving a political party falls squarely
on the member states’ governments, which will be subject to detailed scrutiny on the part of
the Strasbourg Court.

19 Akbulut, cit. p. 60.
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THE ROLE OF POLITICAL PARTIES INSIDE AND OUTSIDE PARLIAMENT
Mr Robert WALTER

Deputy, House of Commons, UK
Vice-President of the Parliamentary Assembly of the Council of Europe

In this august company of judges, lawyers and political scientists, let me start by saying that
lam not a lawyer and certainly not a constitutional expert. | regard myself as a humble
representative of the people, who was elected to the House of Commons in the British
Parliament 15 years ago.

Ten years ago when my party, the Conservatives, was very much in opposition | was a party
spokesman shadow Minister on constitutional affairs and played a key role in the passage of a
number of constitutional measures including the Political Parties Elections and Referendum Act
2000. The Act created, for the first time in the United Kingdom, an independent Electoral
Commission to regulate political parties and their funding arrangements.

| hope | bring to you today a lifetime of experience as a member of a political party. | was
elected to Parliament in 1997, but | have been an active member of the Conservative Party for
some 47 years.

| joined the youth wing of the party in 1965. The Young Conservatives then had over 300,000
members and claimed to be the largest political youth movement in the free world.

| know that at the same time the Soviet Union’s Communist Youth league, Komosol, was
reputed to have 40 million members.

To give you my view of the role of political parties it is perhaps useful to start with a little history.
I will use the British example, because it is key to understanding party systems in many
countries in the former British Empire and the United States of America. That said, there are
many similarities with other European democracies.

At the outset, let me state that although we might trace our democratic structures back to 1215
and Magna Carta, modern democracy in the United Kingdom really dates from 1832 and the
Great Reform Act.

The Representation of the People Act 1832 (commonly known as The Great Reform Act)
introduced wide-ranging changes to the electoral system of England and Wales. According to
its preamble, the act was designed to

"take effectual Measures for correcting divers Abuses that have long prevailed in the
Choice of Members to serve in the Commons House of Parliament."

Calls for reform had been mooted long before 1832, but perennially without success. The Act
which finally succeeded was proposed by the Whigs, led by the Prime Minister Lord Grey. It
met with significant opposition from the Tories in Parliament that had governed the country for
so long, opposition was especially pronounced in the House of Lords.

Nevertheless, as a result of public pressure, the bill was eventually passed. The Act granted
seats in the House of Commons to large cities that had sprung up during the Industrial
Revolution, and took away seats from the "rotten boroughs" - those with very small populations.
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The Act also increased the number of individuals entitled to vote, increasing the size of the
electorate from about 400,000 to 650,000, and allowing a total of one out of six adult males to
vote, in a population of some 14 million.

Prior to the mid-19" century, politics in the United Kingdom was dominated by the Whigs and
the Tories. These were not political parties in the modern sense but somewhat loose alliances
of interests and individuals. The Whigs included many of the leading aristocratic dynasties
committed to the Protestant succession, and later drew support from elements of the emerging
industrial interests and wealthy merchants, while the Tories were associated with the landed
gentry, the Church of England and the Church of Scotland.

By the mid-19th century, the Tories had evolved into the Conservative Party, and the Whigs
had evolved into the Liberal Party. In the late 19th century the Liberal Party began to pursue
more left wing policies, and many of the heirs of the Whig tradition became Liberal Unionists
and moved closer to the Conservatives on many of the key issues of the time.

The Liberal and Conservatives dominated the political scene until the 1920s, when the Liberal
Party declined in popularity and suffered a long stream of resignations. It was replaced as the
main anti-Tory opposition party by the newly-emerging Labour Party, who represented an
alliance between the labour movement, organised trades unions and various socialist societies.

Since then the Conservative and Labour Parties have dominated British politics, and have
alternated in government ever since. However, the UK is not quite a two-party system since a
third party, most recently the Liberal Democrats, can prevent 50% of the votes and seats from
going to a single party.

So the United Kingdom has enjoyed 160 years of parliamentary democracy, but many would
say that we have still not got it completely right. In the last few years we have been debating
legislation to change the voting system from our first past the post to a slightly more
proportional alternative vote system, we have set about realigning our parliamentary
constituencies so that they are all roughly the same size and we have tried to completely reform
the second chamber, the House of Lords, transforming it from an appointed chamber to a
largely elected body.

All of these recent measures have been proposed by the Government, but they have either
failed or are about to fail in the legislative process. We are still a very conservative country.

But let me now turn to political parties:

Traditionally, political parties have been private organisations with no official recognition by the
state.

But what is a political party and how does it work in a modern democracy?

In simple terms, a political party is a political organization that typically seeks to influence
government policy, usually by nominating their own candidates and trying to seat them in
political office. Parties participate in electoral campaigns and educational outreach or protest
actions. Parties often espouse an expressed ideology or vision bolstered by a written platform
with specific goals, forming a coalition among disparate interests.

At the heart of a popular political party there are individuals, members, who either volunteer for,
are employed by, or help to establish and operate a political party, and who are known as party
activists or party workers.
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A political party is typically led by a party leader generally supported by members of the party
executive, the leading organization which sets policy for the entire party at the national level.

On a regular, periodic basis, party conferences are held to elect party officers and also in order
to affirm party values for members and the party’s election platform.

Depending on the demographic spread of the party membership, party members form local or
regional party committees, in order to help candidates run for local or regional offices in
government. These local party branches reflect the officer positions at the national level.

It is also customary for political party members to form wings for current or prospective party
members, most of which fall into two categories:

o identity-based: including youth wings, women's wings, ethnic minority wings;
e position-based: including wings for candidates, local government officials, mayors,
professionals and students.

These are useful for party outreach, training and employment.

In the British case, when the party is represented by members in the lower house of Parliament,
the party leader simultaneously serves as the leader of the parliamentary group of that full party
representation. Depending on the number of seats held, Westminster-based parties typically
allow for leaders to form frontbench teams of senior fellow members of the parliamentary group
to serve as expert spokesmen on aspects of government policy.

When a party achieves enough seats in an election to form a majority, the Party leader
becomes the Prime Minister and the party's frontbench becomes the Cabinet of government
ministers.

When a party becomes the largest minority party in a Westminster-style parliament, the party's
parliamentary group forms the Official Opposition, with Official Opposition frontbench team
members often forming the Official Opposition Shadow cabinet.

Parliamentary party members and leaders who are part of neither the Government nor Official
Opposition frontbenches are known as “backbenchers”, and are relegated to sitting behind
designated frontbenchers.

Three parties dominate politics in the House of Commons. They all operate throughout Great
Britain:

e Conservative and Unionist Party, centre-right (traditionally centre-right and pragmatic;
has always been a diverse and not always harmonious coalition) (306 seats in the
House of Commons);

e Labour Party, centre-left (a broad social-democratic party with Third Way policies; was
traditionally democratic socialist in orientation) (258 seats);

e Co-operative Party (all Co-operative Party MPs are also Labour MPs as part of a long-
standing electoral agreement);

e Liberal Democrats, radical-centrist (heavily influenced by social liberalism) (57 seats).

But we also have nationalist or Regional and minority parties in the United Kingdom.

The United Kingdom is not a federal state, but it is the product of 3 acts of union and one act of
secession with its component nations.
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In 1536, the English Parliament enacted the Act of Union with Wales, that was followed in 1707
by the Act of Union with Scotland and in 1800 the Act of Union with Ireland. The secession
came with the Government of Ireland Act of 1920, which led to the establishment of the Irish
Free State in 1922, today’s totally independent Republic of Ireland and the British province of
Northern Ireland.

All of these national traditions have led to the creation of regional, or as we call them, nationalist
political parties in Wales, Scotland and Northern Ireland.

At the last United Kingdom Parliamentary General Election Plaid Cymru, the Welsh nationalist
party, gained 3 seats in the House of Commons, the Scottish National Party secured 6 seats
and in Northern Ireland there are four main parties, two unionist and two nationalist, who
divided the 17 seats in the province between them.

We also have other small parties in Parliament — one Green MP and one MP from the very left
wing pro-Islamist party called Respect.

But many other parties contest elections and some have been successful in local and
European Parliament elections. Most notably the UK Independence Party, which has 13
members in the European Parliament and the British National party which has two MEPs.

In all the Electoral Commission has registered some 419 political parties in Great Britain.
Perhaps | can now therefore deal with the registration of political parties in the United Kingdom.

The Political Parties, Elections and Referendums Act 2000 sets out how political parties,
elections and referendums are to be regulated in the United Kingdom. It formed an important
part of the constitutional reform programme implemented by the 1997 Labour Government,
building on the Registration of Political Parties Act 1998 passed two years earlier. The Act was
introduced after consultation with major political parties, and largely followed the
recommendations of the Committee on Standards in Public Life, an independent body set-up
by former Conservative Prime Minister John Major to consider ways of making politics more
transparent. The committee set out its proposals in its report, The Funding of Political Parties in
the United Kingdom.

The Act created an independent Electoral Commission to regulate political parties and their
funding arrangements. It also required parties to submit statements of their accounts on a
regular basis, and prohibited the receipt of funds from foreign or anonymous donors.
Restrictions on campaign expenditure were also put in place, dictating the maximum amount
that parties were able to spend.

The law gave the newly-formed Electoral Commission a role in policing the registration of
political parties.

The requirement for parties to officially register was the result of a fairly wide acceptance that
the finances of all political groups should be properly regulated to reduce the perception of
underhand dealings.

In addition, political groups or individuals failing to register with the Commission would only be
able to describe themselves as "Independent” on ballot papers, or have a blank entry against
their name - with the single exception of the Speaker of the House of Commons who is entitled
to be described as: "The Speaker seeking re-election”.

This built on the provisions of the Registration of Political Parties Act 1998, passed amid
concerns about voters being fooled by misleading ballot descriptions.
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There is a small annual fee for the registration of a party, but there is no minimum size.

In one of my elections to Parliament, a local inn keeper wanted to stand against me on the
issue of government duty on alcohol. He duly registered his own political party, the Lower
Excise Duty Party, collected the necessary 20 signatures to submit his nomination papers,
along with the £500 fee, to the Electoral Returning Officer. 391 people voted for him, but his
party only ever had one member, and | won the election.

Under the terms of the law, parties are only allowed to accept donations in excess of £500 from
"permissible donors”, defined as either individuals on the electoral register, or political parties,
companies, trade unions or similar organisations that are registered in the UK.

The provision of non-financial support to a party, such as subsidies or free materials, is counted
as a donation. Each party is required to submit details of all donations received, whether by
party headquarters or their subsidiary parts. Each report must provide sufficient information to
prove that a donor counts as a "permissible source".

The Act places strict limits on the amount each party may spend in the run-up to the election
(how that time period is defined depends on the type of election). The current limit for elections
to the UK Parliament in Westminster stands at £30,000 per constituency contested within 365
days of a General Election.

Now can | turn to the typical party organisation outside Parliament.

The United Kingdom has 650 constituencies each electing one member of Parliament for a 5-
year term on what we call the “first past the post” electoral system. My constituency is
composed of about 75,000 electors.

In that constituency each of the main parties will have a group of supporters, activists or
members, in a local semi-autonomous party group. In my party, the Conservatives, the local
groups are called Conservative Associations.

My North Dorset Conservative Association has about 2000 supporters or members. They meet
in 10 local branches based on towns and villages in the constituency. There is a women’s
section and a youth section. And we have what is known as the Patrons Club, a group of
donors who give well in excess of the normal subscription - typically a minimum of £300
(15,000 roubles).

The core activities of this local party organisation can be divided into two.

Firstly raising money, (there is no state funding). This will pay a full time official and maintain an
office with printing equipment, website and meeting rooms. It will also pay for campaign
expenditure.

The second strand of the activity is campaigning — to get me elected every 4 or 5 years, to get
Conservative candidates elected to local government and to the European Parliament. That
includes delivering literature, holding public meetings, identifying supporters and then reminding
them to vote on Election Day.

All of these local associations come together to form the Conservative Party. They all contribute
a portion of the money they collect to run the national party organisation. This body organises
the election strategy and the policy platform, the manifesto, under the Party Leader.

This is then the link between the so called voluntary party and the Parliamentary party.
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As we have already identified the party leader is elected by the members of Parliament. The
leader then usually, certainly in the Conservative party, appoints the key party spokesmen and
the party managers - the “whips”.

The whip is an official in a political party whose primary purpose is to ensure party discipline in
a legislature. Whips are a party's "enforcers", who typically offer inducements and threaten
punishments for party members to ensure that they vote according to the official party policy.

A whip's role is also to ensure that the elected representatives of their party are in attendance
when important votes are taken.

The usage comes from the fox-hunting term, “whipping in”, i.e. preventing hounds from
wandering away from the pack.

The term "whip" is also used to mean:
e the voting instructions issued to members by the whip; or
e in the UK and Ireland, a party's endorsement of a member of Parliament; to ‘withdraw
the whip' is to expel an MP from his political party. (The elected member in question
would retain his or her parliamentary seat, as an independent.)

In British politics, the Chief Whip of the governing party in the House of Commons is
customarily appointed as Parliamentary Secretary to the Treasury so that the incumbent, who
represents the whips in general, has a seat and a voice in the Cabinet.

Whips report to the Prime Minister on any possible back-bench revolts and the general opinion
of MPs within the party, and upon the exercise of the patronage which is used to motivate and
reward loyalty.

Within Parliament, the Government whips’ role is to secure the Government’s business. The
whips need to ensure that on any votes on legislation, whether that be on the floor of the House
or in committee, there are sufficient members of the governing party to secure a majority. When
the official Opposition or backbenchers have tabled motions critical of the government, or
amendments to legislation with which the government disagrees, then the government whips
will ensure to defeat the motion or amendment.

Conversely, when the Opposition disagrees with the government, its whips will seek to
maximise the “No” vote, or to secure the maximum support for any motion critical of the
government. As an Opposition they will often see their role to either embarrass the government
or to frustrate the passage of government business through the legislature.

In order to communicate their strategy each party’s whips office will issue a weekly business
timetable indicating the importance of attendance by members of their party. This document is
also known as “the whip”.

In the United Kingdom, there are three categories of whip that are issued on particular
business. An express instruction how to vote could constitute a breach of parliamentary
privilege, so the party's wishes are expressed unequivocally but indirectly.

These whips are issued to MPs in the form of a letter outlining the Parliamentary schedule, with
a sentence such as "Your attendance is absolutely essential’ next to each debate in which
there will be a vote, underlined one, two or three times according to the severity of the whip:

e A one-line whip is a guide to what the party's policy would indicate, and natification of
when the vote is expected to take place; this is non-binding for attendance or voting.
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e A two-line whip, sometimes known as a double-line whip, is an instruction to attend and
vote; partially binding for voting, attendance required unless prior permission given by
the whip.

e A three-line whip is a strict instruction to attend and vote, breach of which would
normally have serious consequences. Permission not to attend may be given by the
whip, but a serious reason is needed. Breach of a three-line whip can lead to expulsion
from the parliamentary political group in extreme circumstances and may lead to
expulsion from the party. The nature of three-line whips and the potential punishments
for revolt vary dramatically among parties and legislatures. Disobeying a three-line whip
is by definition a newsworthy event, indicating as it does a potential mutiny; an example
was the decision on 10 July 2012 by 91 Conservative MPs to vote against Prime
Minister David Cameron on the issue of reform of the House of Lords.

| hope | have given you a flavour of the diverse nature of political organisation, inside and
outside Parliament, in my country and elsewhere, that will inform your discussions here today
and tomorrow.
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EUROPEAN STANDARDS OF PARTICIPATION OF POLITICAL PARTIES IN
ELECTIONS (IN THE LIGHT OF THE VENICE COMMISSION’S RECOMMENDATIONS)
Ms Maryna STAVNIYCHUK

Advisor to the President of Ukraine
Member of the Venice Commission

Dear Participants of the Conference, Ladies and Gentlemen!

The modern socio-political practice shows that functioning of political parties as part of the
political system in combination with other domestic political factors, and also ideological,
organizational factors are explicitly connected with the development of electoral legislation
and of the institution of elections in democratic society, as priority mode of direct democracy,
direct expression of the will, basis of the power legitimization.

On the other hand, the paradigm of correlation between the institution of elections and
political parties lies in the fact that political parties play key role in guaranteeing of
democratic political system (regime) in the state.

It is generally recognized that the main role of political parties - is the forming and
structuring, representation and expression of the political will of the people through the
participation in specific elections.

The European Commission for Democracy through Law (the Venice Commission) in the
“Guidelines and Explanatory Report on Legislation on Political Parties: Some Specific
Issues” as of year 2004, keeping in mind the necessity of further promotion of the standards
in the field of legislation on political parties on the basis of the values of European legal
heritage suggested to consider the political parties as an association of persons, one of the
goals of which is participation in the management of public affairs through the nomination of
candidates during free and democratic elections.

Various interpretations of the basic content of the political parties’ fundamental role are
contained in national legislation. Direct constitutional and legislative regulation, and also
practices, which exist in this area, have substantial differences throughout the world and
vary depending on many factors, and first of all, on the democratic traditions, history and
theory of constitutions, constitutional law, level of political and legal culture, existence of the
political elite.

The practice in the application of the Convention by the European Court of Human Rights
shows that in the context of the European democratic heritage "the political parties are a
form of association essential for the proper functioning of democracy. Having regard to the
importance of democracy in the system of Convention there can be no any doubt that
political parties fall within the scope of the Article 11".

The European Court of Human Rights pays particular attention to the banning (liquidation)
of political parties. In determining of the grounds for such action the Court noted, "the
exceptions set out in Article 11, where political parties are concerned, to be construed
strictly; only convincing and compelling reasons can justify restrictions on such parties’
freedom of association”.
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As the source of the European standards in the field of political parties’ activity are also
Opinions and Resolutions of the Parliamentary Assembly of the Council of Europe, among
them: Recommendation 1438 (2000) and Resolution 1344 (2003) concerning the threat
posed to democracy by extremist parties and movements in Europe, Resolution 1308 (2002)
on restrictions on political parties in the Council of Europe member states, Recommendation
1516 (2001) on the financing of political parties, and Resolution 1264 (2001), Resolution
1320 (2003) and Recommendation 1595 (2003) on the Code of good practice in electoral
matters. Of fundamental importance are also Resolutions and Recommendations of the
Committee of Ministers of the Council of Europe.

Consequently, the basis of European standards on participation of the political parties in the
elections is formed by the provisions of European Convention for the Protection of Human
Rights and Fundamental Freedoms and the appropriate Protocols to it, in particular, the
Article 3 of the First Protocol to the Convention, which ensures the right of free elections,
and also legal views, set out in the Opinions of the European Court of Human Rights, and
Acts of the Council of Europe.

A special place in the system of European standards connected with political parties hold the
Recommendations of the European Commission "For Democracy through the Law" (the
Venice Commission).

In the last two decades, the European Commission “For Democracy through the Law” (the
Venice Commission) has adopted a number of fundamental and umbrella documents, which
are general legal instrument in the form, first of all, of the European principles. Moreover, the
Commission adopted a number of Conclusions and Recommendations related to the
legislation on political parties of different countries. Some issues, connected with
participation of political parties in elections, are also contained in special documents of the
Venice Commission, the subject of which is just election legislation and its certain aspects, in
particular, concerning distinctions of electoral systems, electoral disputes, electoral bodies,
observer status and others.

It should be noted that the views of the Venice Commission are in constant development. In
year 1999 were adopted the "Guidelines on prohibition and dissolution of political parties,
and similar measures," in year 2001 — "Guidelines and report on the financing of political
parties", in year 2004 - abovementioned "Guidelines and Explanatory Report on legislation
on political parties: some specific issues"”, in year 2006 - "Opinion on the prohibition of
financial contributions to political parties from foreign sources” and "Report on the
participation of political parties in elections." In addition, in year 2008, the Code of Good
Practice on the political parties was adopted. This document refers to the codification of the
norms, and first and foremost, to comprehensive approach to the good practices. This Code
gives a better insight into the best European practices and, consequently, forms the principle
of methodology on characterization of national legislation and practices in different states,
and in year 2011 - "Report on the role of the opposition in a democratic parliament.”

As it was noted by the Venice Commission in its Report on the participation of political
parties in elections, the electoral legislation and laws on political parties differ from one
member state of the Council of Europe to another. It is usually accepted that the electoral
and party systems depend heavily on the historical, cultural, political and social particularities
of any country. In this regard the Venice Commission lays emphasis on two main
approaches to the regulation of the political parties’ activity. The first one defines a political
party as a free association of individuals, with minimal state regulation, oversight, financial
support. A patent example could be the experience of the United Kingdom.
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The second one envisages that political party is a specific association with precise duties,
responsibilities and prerogatives, so called German model. In view of existence of such two
different approaches, in many countries any state regulation is still seen as interference,
whilst in others there is less hesitation about political engineering through party law,
registration procedures and some special requirements as to the participation in the
elections are taken for granted.

For example, the requirement concerning obligatory registration of political parties by bodies
of state authority is considered by the Venice Commission as such, which is without
prejudice to democratic standards provided that it does not infringe the principle of freedom
of association itself, more specifically, that specified herewith requirements are not
excessive. In this context the Commission underlines that the requirements as to the
minimum number of party members (the number of signatures to support them), or the
necessity to have regional representative offices, which exist in many countries, could be
considered as problematic in the light of the right to freedom of association. For example, in
one of the recent Opinions, adopted pertaining to the draft law on amendments to the law on
political parties in Azerbaijan, the Venice Commission critically evaluated the raise of the
minimum requirement as to the number of members of the party from 1000 to 5000, stating
that for the country with has the population, equal to eight million, such barrier is excessive
and abridges the freedom of association.

When it comes to the additional requirements, which are specified for the participation of
parties in the elections, they also differ. It could be the requirement as to the collecting of a
certain number of signatures to support, and also posting of monetary deposit for
participation in elections only by parties, not blocks. Another example is the electoral
legislation of Ukraine, which included for a good while the norm about necessity of party’s
registration the year before the elections campaign.

This provision of the electoral legislation has also been criticized for a long while by the
Venice Commission, as such, which restricts the right of the new parties to participate in
elections, and was excluded during the adoption of the newest law on elections of people's
deputies of Ukraine in 2011 upon the Recommendations of the Venice Commission.

It is obvious that member states of the Council of Europe have different approaches to the
regulation of political parties’ activity, and in particular, to their participation in elections.
However, it can be said without prejudice that there are general tendency and trends. In
different fields, the general list of standards is connected with the necessity of nomination of
the candidates during elections, equitable treatment to different political parties and also to
the candidates, who take part in the elections, particularly but not exceptionally during
electioneering, access to the media, the opportunity to have the observers at all stages of
the elections, transparency of financing and responsibility of the parties for used resources,
effective system of disputes consideration at all stages of the election process upon the
advantages of judicial examination of disputes, proportionality of sanctions applying for
violation electoral legislation.

Speaking about the basic principles of participation of the political parties in the elections, it
is well to bear in mind that that the electoral legislation should always have a certain level of
stability both in connection with the way and with the terms of adoption and implementation
of the electoral legislation. Such approach, first of all, is directed to protect the electoral
legislation from the party-political manipulation. Stable continuation, anticipatory adoption of
new election law, and also making amendments to it are the main conditions for the trust in
election process. Secondly, the procedural guarantees that ensure the realization of the
principles of electoral law and the principles of participation in the elections should always
exist. Thirdly, during the elections should be honored the fundamental rights of citizens, in
particular, free expression, peaceful assembly and other rights.



CDL-EL(2014)003 - 26 -

There are five key principles of the European electoral heritage, when it comes to the
participation of political parties in elections: the general, equal right to vote, direct suffrage,
free expression of the will and a secret voting. These are the classical principles. However,
based on the approach of the Council of Europe, according to which the democratic
institutions should be active and dynamic, the Venice Commission every time analyzes
carefully the trends towards formation of specific mechanisms for the implementation of
these principles.

As for the parties, determinative for their participation in the elections is the principle of
freedom of association, supremacy of law, democracy and human rights, non-discrimination.
This is the general outline of the political parties’ activity. The internal organization of the
party structures should be based on democratic principles of representation, responsibility
and accountability, disclosure and transparency in all aspects of the organization of the
political work, including during the participation of the parties in the elections.

Recognizing the supremacy of freedom in the inner-party regulation of all aspects of its
activity, the Venice Commission, though, considers that the principles of democracy and
legality should be fundamental for the internal procedures of any political party, and it should
be felt, first of all, during the participation of political parties in elections.

In addition, the Venice Commission in its Recommendations urges the political parties to
take into account, including during the process of nominating candidates for elections,
recognized democratic standards of gender equality, the right to participate in political life of
ethnic minorities.

The provisions of the general legal instruments are used by the Venice Commission in
practice via working out of Recommendations for the development of the legislation of
certain countries. In this connection, | would like to turn our attention to some aspects, set
out in recent Opinions, made by the Venice Commission concerning the legislation on
political parties.

In December 2011, the Venice Commission examined the draft law on amendments to the
Law on Political Parties of Azerbaijan.

In its Opinion on this draft law, the Venice Commission once again emphasized on the
necessity to make provisions in the legislation on political parties, which could facilitate the
exercise of right to take part in the political life of the following groups: foreigners, women
and ethnic minorities.

The Venice Commission also welcomed the suggestion about the introduction of state
financing for political parties, once again mentioned that the state financing of political
parties strengthens the political pluralism and allows political parties to participate in
elections on the basis of the principle of equal opportunities. The Commission, in general,
took a favorable view of suggested in the draft law formula, according to which 10%: of state
funds distributed among the parties that participated in the last elections and have received
at least 3% of the votes, but not represented in the Parliament, 40% of the funds are
distributed equally between the parties, represented in the Parliament, and 50% between the
same parties proportionally to the number of deputies.

Having recognized this formula as fair, the Venice Commission recommended to envisage
the state financing also for the newly created parties until the moment they take part in the
first elections.
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One of the last Opinions of the Venice Commission in the field of activity of political parties
has been given concerning the Law on Political Parties of the Russian Federation. This
Opinion was adopted by the Venice Commission in March this year, was presented by the
Commission upon the request of the Monitoring Committee of the Council of Europe in the
context of "decision of the European Court of Human Rights in the Republican Party against
Russia, made in April 2011, and also as to the refusal to register the People's Freedom
Party." The deep concern about “restrictive character of this law”, which makes the
registration of political parties difficult was also expressed the Parliamentary Assembly of the
Council of Europe. In its opinion, the Commission evaluated the requirements for registration
of political parties, control over activity of political parties and the grounds for its dissolution.

As you know, in particular, the Venice Commission qualified as the main disadvantages of
the law on political parties the provisions on registration of political parties, and
recommended in this regard the following:

» to reduce significantly the requirement on minimum number of party members,
which is necessary for its registration, and also to ease the mechanism of control at
the stage of registration, more specifically, to provide the possibility for the parties to
remove defects in the submitted documents instead of automatic refuse to register;

* to abolish or at least decrease the general requirement on the regional
representative offices of the political parties;

* bring the limitation of individual membership in political parties in line with the
European standards.

The second block of the law, which set off censorious remarks of the Venice Commission,
connected with the provisions on control on the part of bodies of state authority over internal
activity of the party.

The Venice Commission specified that the parties should have the opportunity for controlling
their internal activity by themselves. The state should not control every aspect of the political
party’s life, and in particular to receive a list of party members regularly.

The Venice Commission in order to ensure the transparency and institutional trust have also
recommended that all powers of supervision and control over political parties were
transferred to an independent body of state authority, which is not part of the executive
branch.

However, as of the date of adoption of the Venice Commission’ Opinion, the initiated by the
President of the Russian Federation draft law on amendments to the Law on Political Parties
was already adopted by State Duma in the first reading, and which was adopted later and
came into force on April 4", this year.

In its Opinion the Venice Commission paid compliments to this reform, which is aimed,
primarily, at liberalization of the process for registering the political parties, in particular,
because it significantly reduces the number of members’ signatures, necessary for
registration of a political party and the requirements concerning membership in the regional
representative offices of the parties. Along with this, according to the Venice Commission,
the reform after all should decrease the level of bureaucratic control over the creation and
functioning of political parties in order to be effective.
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In the same Opinion the Venice Commission positively noted also the formerly adopted
decision on amendments to the law on elections to the State Duma of the Russian
Federation, which envisages the lowering of the electoral threshold from 7 to 5 percent in
2016. However, the Commission expressed regret that such vote threshold wasn’t applied
already during the elections in December, 2011.

It should be noted that the comments, made by the Venice Commission, on the Russian law
on political parties, are currently important for many post-Soviet countries, including Ukraine.
In fact, Ukrainian legislation also provides quite hard requirements for the registration of
political parties, more specifically, the necessity for establishing of its regional representative
offices not less than in 2/3 regions of 2/3 oblast’ of Ukraine, when minimum number of
members for creation of the party is equal to ten thousands. With equal facility to our country
could also be applied the criticism related to excessive state control, and also the
recommendation on creation of independent authority for control over the activity of political
parties. In addition, Ukraine should fulfill in the nearest future a number of GRECO
recommendations on financing of political parties and election campaigns. Ukraine has
adopted this year by both votes of authority and votes of opposition the new Law of Ukraine
"On Public Associations", which corresponds to the European criteria, and above all, to
appropriate recommendations of the Committee of Ministers of the Council of Europe
concerning the associations. The law will come into force on 1* of January, 2013.

In a similar way should be liberalized a legislation on political parties.

In summary, it should be said that the participation of political parties in the elections is vitally
important for the development of democracy. The institution of elections is the most dynamic
in any country. Hence, the fundamental principles should always be opened for discussion
and for improvement. The Venice Commission in its analysis always takes into account the
existence of different election systems, different approaches to the organization of the
elections, including as to the participation of political parties in elections.

The Venice Commission always considers a specific situation in the context of development
of each particular country. However, more than ten years’ experience working with electoral
cases together with the national authorities, other international organizations, and first of all
with the OSCE, enables the Venice Commission to form the European constitutional
heritage. By acting in such fashion, it remains faithful to its primary task — development of
democracy through the law. At the same time, | must note that in recent years, a number of
new trends in the field of democratic processes are forming. These trends are brand new
and they also require a totally new understanding and analysis. And the Venice Commission
should have the opportunities and is well-placed for creation of new approaches.
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HOPMATUBHO-NMPABOBOE PEIYJIMPOBAHUE OBLLECTBEHHbLIX OTHOLLEHUA B
COEPE NAPTUAHOIO CTPOUTENILCTBA - Bnagumup Hukonaeswy MIUIUH -
Normative and legal regulation of the creation and operation of political parties —
Mr Vladimir PLIGIN

npeacepartenb komuteta NlocynapcreBeHHon lymbl ®epgepansHoro CobpaHus
Poccuickon ®epepaumum — naptma «EauHan Poccus»
Chairman of the State Duma Committee on constitutional legislation and
State building, MP “United Russia

MocnoauH npeacenaTenscTBytowmin! YBaxkaemoble gambl U rocnogal

Mpexge Bcero, NO3BONbTE MHE OTMETUTb UCKIHYUTESIbHYH Ba)KHOCTb Auanora, KOTOpbIN
Hayat KoHctuTyumoHHeiM Cygom Poccuiickon ®epepaumm n EBponeiickon kommccuen no
OLEHKe CTOfMb BaXXHOrO0 BOMPOCA, KakK poflb MONIMTUYECKMX MapTU B AEMOKpPaTUYECKOM
obLlecTBe, NPaBOBbIX OCHOB WX OpraHusaumm n gearenbHocTn. MHe npepcraensieTcs, 4Yto
KOoHgepeHuuns Byaet cnocobcTBOBaTb HAXOXAEHMIO B3aMMOMOHMMaHUSA MO CTOMb OCTPOMY U
Ba)XXHOMY BOMNPOCY.

CerogHst 6bINM 0603HAYEHbI HECKONBKO METOAONOrMYECKNX NOAXOA0B, KOTOpble Kacaruch
OEencTBuA CTaHOapToB, AENCTBUS MAMKOro npasa, ornpedeneHnin npeaenoB «4OSMKHOMo» U
«BO3MOXHOIO» MPUMEHUTENBHO K MPaBOBOMY PEryfIMPOBaHUK TOW UMM MHOW HOpMbI. U
HECOMHEHHO, 4YTO BCe 3TM MNoaxoAbl, KoTopble ObiNM o603HadeHbl B Aoknagax, oyayt
yunTbIBaTHCA NPy POPMYyNMpOBaHUM POCCUINCKOro npaea, POCCUMUCKOro 3akoHoAaTenbCTBa,
perynmpyroLwero NnapTUnHbIE OTHOLLEHMS.

foBOpst 0 Nnpobriemax cCOBPEMEHHOrO NPaBoBOro 0QOPMIEHUSA OBLLECTBEHHbBIX OTHOLLEHWHN,
pPEerynupylowWmx npouecc pasBUTUS MNOMUTUYECKOM CUCTEMblI B  Halen CTpaHe,
npeacTaBnseTCcs O4YeBUAHbIM TOT hakT, YTO, C OAHOW CTOPOHbI, MHOMME WHCTUTYThl Ans
POCCUNCKOro npaBa ABNATCA AOCTAaTOYHO HOBbLIMMW, €CMM MPUHMMaTb BO BHMMAaHWE, 4TO
dopMmMpoBaHME 3TUX UHCTUTYTOB Npoucxoguno B Hauvane 90-x rogos XX Beka, C gpyrom
CTOPOHbI, 3TOT NPOLIECC ABMASETCS UCTOPUYECKN 0OYCNOBIEHHbIM.

Haxogsicb B 9TOM MCTOPUYECKOM 30aHMM U B 3TOM BEJIMKOM ropoge, CTOMT OTMETUTb TOT
CMOXHbIN N BO MHOMOM [ApamMaTuyHbiA MPOLECC BO3HUKHOBEHMUS, OXECTOYEHHOrO
conepHMYecTBa, 3aTem pacnaga u rmbenu PoCCUNCKMUX MOMUTUYECKUX NapTUNA, KOTOPbIN
npoucxoaun B Hadane npowsioro XX Beka. 9T0O HeOTbeMIiemMasi 4acTb Hallen UCTOPUN, ITO
NUCTOPUS 3TUX MOSNIMTUYECKMX MApPTUN, 3TO MNPEeAOCTEPEXEHUEe MNPOLUSIOr0 HaCToAWEMY W
Oyoywemy Poccun, ypoK ANA COBPEMEHHBIX MOSIMTMKOB W rpaxgaHckoro obuiectaa.
Monarato, YTO M ANdA Hac, M Ana Oyaywux NOKONEHUM NpeacTaBnsieT UCKMYMTENbHbIN
WHTEPEC YTEHME CTEeHOorpamMm, KOTOpble kacanucb paboTbl 34ecCb, B 3TOM ropoae, nepBou
MocynapcTBeHHOW [yMbl.

B TOM ucTOpnyeckoM KOHTEKCTE OPMUPOBAHME MOSIMTUYECKON CUCTEMBLI B Hadane
NpoLWSIOro Beka MPOUCXOAMMO B YCMOBUAX OOLieHaLMOHaNbHOro MNOSIMTUYECKOro
Kpusuca, BO BpeMsi NPeApeBOSIIOLMOHHON cuUTyauuu. AKTMBU3MpoOBanocb nunbepanbHoe
OBWXKEHWe, MNpodosmKanocb COo3fgaHMe MNOSNIMTMYECKUX NapTUM BO MHOMMX HaLWOHAmbHbIX
pernoHax. lNMocne npuHsatTua Manudecta 17 oktabpa 1905 roga, aaswero dgpopmanbHoe
OCHOBaHMe (YHKLMOHMPOBAHUID MHOrOMapTUMHONM CUCTEMbI, B POCCMM BO3HWUKIO W
CYyLLIeCTBOBANO OKOSO CTa nonutuyeckux naptun. OgHako, MO OLEeHKaM UCTOPMKOB, BHOBb
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co3faBaemble NapTUM He WMEenu LWUPOKON MOALEPXKKM HaceneHusi, 3a4acTyl nulb
YOOBNETBOPSNIN UCKIMIOYUTENBHO NNYHbIE amMBULMKM CBOMX NAEPOB U TArY TeX UMK UHbIX
coumarnbHbIX CNOEB W HauMOHarbHbIX FPYMN K camMouAeHTUMUKALUM U CaMOBbIPaXKEHUIO.
Takum 06pa3om, 3TOT NPOLLECC NPUHSN AOBOSIbHO HEOObIYHbIE (hOPMBI.

Obwen xapaKTepucTukoM TOro nepuvoga BpemeHn  Obino  OTCYTCTBME  MpO-
npaBuUTENbCTBEHHOW NapTun. CoBEeT MMHMUCTPOB HasHavancs He [ymown, a NMYHO uapem, u
BCE POCCUICKME NapTuM B TOW WINN UHOW Mepe Haxogunucb B ONMO3MUUKW NPaBUTENbCTBY,
KPUTUKYA ero nonutuky nubo cneea, nnbo cnpaea. Hu ogHa poccuickas nonuTuyeckas
naptna 0o dgespang 1917 roga He npoluna MCnbiTaHUs BRacTblo. TeM He MeHee, Havano
MHOronapTMMHOCTM B Poccum GbIfio NOMOXEHO.

OuyeBMOHO, YTO HOBblE OOLLECTBEHHbIE OTHOLWIEHUs TpeboBanu u TpebylT TWaTenbHOro
NpaBOBOrO PErynMpoBaHUsi, a B Cllydyae CTaHOBMEHWS HOBOW MONUTUYECKOW CUCTEMBI,
npexzae BCero, KOHCTUTYLMOHHO-MPABOBOIr0O perynnpoBaHus.

Kcratn, B KadecTtBe pemMapkm Xoten Obl OTMETUTb, YTO CErofHs Mbl roeopyum o
NONMNUTUYECKNX MapPTUAX, B TO Xe BpeMA MHOrme cneumanuctbl B obnactn nonuTU4eckomn
HayKun roBopAT O TOM, YTO peyb yXe naet O ABleHUn yxogdaulem, U, BnosiHe BO3MOXHO, B
6yﬂ,yLLl,eM, ecnn npeanosioXnTb, 6y,D,yT npeacrtaBiieHbl  KaknMe-to HOBble CbOpMyJ'IbI
OEeMOKpaTUN. Ho, Tem He wMeHee, B COBPEMEHHbIX YyCnoBuAX LUeHTpallbHbIM WIPOKOM
ABNAKTCA NOJNIUTUYECKNE NapTUN.

B pasBuTbIX MNONUTUYECKMX CUCTEMAxX WMEHHO MOMUTUYECKME NapTUM 3aHUMaKTCA
BbIpaboOTKOM MONMUTUYECKOrO Kypca, a rocygapcrBa, ckopee, ohopmMnsioT 3Ty nonutuky. B
CTpaHax, KOTOpble MPOXOASAT MNyTb pPa3BMBAOWErocs rpaxaaHckoro  obLiecTBa,
HabnogaeTca onpegeneHHass BapuaTMBHOCTb, W, COBEPLUEHHO €CTECTBEHHO, 4TO
rocy4apcTBO 3aHMMaeT JOMUHUPYHOLLEE MONOXEHNE.

OOGbekTUBHasA pearnbHOCTb TakoBa, YTO B MPOLIECCE CTAaHOBMEHUS MPpaXaaHCKoro obLuecTsa
rocyaapcTBO BbIHY»XAEHO BpaTh Ha cebsi LeHTparnbHble hyHKUMK ynpaBneHust. ictopuyecku
rpaxxgaHckoe obLectTBo hopMMpPyeTCs NOCTENeHHO, YKPENNsSieTcs, U rocy4apcTBo Mo Mepe
YKpenrneHusi rpaxaaHckoro obLuecTsa nepeaaeT emMy T€ UMK UHble NONUTUYECKNE (PYHKLNK,
B YaCTHOCTU Takue, Kak pa3paboTka NonmMTUYecKnx NporpaMm, BelGop NOnMTUYECKOro Kypca.
B T0O Xe BpeMsi JaHHbIA Npouecc, HECOMHEHHO, npoucxoauT B Gopbbe M NpoTUBOpeYUsiX,
4yTO TpebyeT OOCTAaTOYHO GOMbLIOrO BPEMEHW, NPOAOIHKUTENBHOCTL KOTOPOro OYeHb 4acTo
3aBUCUT, B TOM YKCNe, OT OCOGEHHOCTM U CMOXHOCTU Pa3BUTUSI TOrO UMK MHOFO obLLecTBa.

[Ons noHumaHns nobbix npoueccos, MNpoTekawwmx B obLiecTBe, O4YeHb BaXHO BHOBb
00paTnTbCs K HEKOEMY UCTOPMYECKOMY OnbITy. A Obl XOTen npMBecT NpMMep U3 3ameToK
M3BECTHOIro POCCUNCKOro NOMTUYECKoro aeatena npownoro Beka B.E.Maknakosa.

"Mpu cywectBoBaHUN 60pLOLI MEXAy BNacTbid M HaceneHWem KasanoCb eCTeCTBEHHbIM
aymaTtb, - nuweTr OoAWH K3  Bedywmx Mbicnutenen Poccun, npasga, Yyxe B
NOCNepeBOSIiOLUNOHHbIA  MEepPUoA, HaxodsCb B M3rHaHum B [lapuxe, - 4TO peBonoLMU
NnpoucxoaAT Bceraa B MHTepecax Hapoaa. Takoe NoBepxXHOCTHOE CyXJeHue eCTeCTBEHHO
Tam, rae eule He OCO3HaNW, HacKonbKO MHTEPEeChbl rocyfapcTBa W HacereHWsi CBs3aHbl
mMexagy cobon U 4YTO UX Has3HaveHne He BopOTbCA OPYr C OPYroM, a COBMECTHbIMU Curiamm
cnyxuTtb obuwemy 6nary. [Mo3ToMy O4YeHb BaHa MOCTENEHHOCTb Pas3BUTUS, y4eT 3TOM
NOCTENEHHOCTUN Pa3BUTUS B NMONUTUYECKOW NpaKTuKe".

Mpun aTom Takke xoTen 6bl OTMETUTb, YTO NEPEXO] K COBPEMEHHOWN NONIMTUYECKON CUCTEME
He npeacTaBnser cobon HeobpaTMMbIi KM HEMPEMEHHO MNOCTynaTenbHbIA MNpoLece
N3MEHEHUS CUCTEMHBbIX Ka4yecTB MOMUTUYECKOM XXWU3HW W CTAHOBIEHUS MOMUTUYECKOMN
aemokpatun. CosgaHne HOBOro NOSIMTUYECKOTO NOpsiAKa CTankMBaeTCsl C NPOTUBOPEYNSIMMU,
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KOoTopble OOYCroBfeHbl MEPEXOAOM Ha WHble MPUHUMMBIL U MEXaHU3Mbl CcouManbHOM
aponoumn. Korga roBopaT O coumanbHOW 3Bosiloumu, npoucxogswen B Poccum (1 aToT
XKECTOKUN, XecTodalwmi BekK - XX BeK), TO HYXHO MNOHMMaTb, 4YTO paunoHanusaums
OOLLEeCTBEHHbLIX  OTHOLLUEHWIA, MNepexon K HEeKMM  YHMBEpCAmbHbIM  MpuHUMMIAM
3O PEKTMBHOCTH, uenecoobpasHocTy, nHanBmnayanmsma, dopmmpytoLmecs
OeMOoKpaTU4eckne WHCTUTYTbl, HECOMHEHHO, B3aMMOOEUCTBYIOT C onpeAeneHHbIMU
KOJNITEKTUBUCTCKMMW  LLEHHOCTSIMKW, TpaguumsaMm 1M obblbasiMn, a Takke nNpuHUUnamm
camobbITHOCTM obLiecTBa. A B 4aHHOW CUTyaUMM HE OLEHUBAO HU TO, HU OpYyroe Ans uenen
3TOro BbLICTYMMEHNS KaK MIoxoe Wnu xopollee, 9 NpoCTO roBOPK O TOM, YTO MAeT 3ToT
CNOXHENLWNN NnpoLecc B3anMoaencTBuS.

Opyrum  (pakTopoM BbICTYNalT PbIHOYHbIE OTHOLUEHUS, KoTopble AudydepeHunpyroT
o6LecTBO MO BUAAM OEATENBHOCTM, YPOBHIO XU3HW, COLMANbHOMY CTaTyCy, OXUAAHUAM U
ycTpeMnennsaMm. [nHamumyecks pasBuBatoimMecss noTpebHOCTM U CBA3AaHHOE C  3TUM
nosiBNeHne HOBbIX BWOOB pas3feneHus Tpyaa HaTankMBaeTCs Ha MpexHue nonuTuyeckue
WHCTUTYTbl, OPUEHTUPYIOLLMECS Ha MNONUTUYECKOEe eAMHCTBO o6LlecTBa, Ha LIEHHOCTU
paBeHCTBa M KomnnektMBuama. Ml 9TO O4YeHb CroXHOe B3anMMOLENCTBME, KOTOPOE OOITKHO
OLleHUBATbLCS MOSINTUYECKON HaYKOM.

[laHHble NMPOTMBOPEYMSt OOBSACHAIT, ModYeMy nepexosd OT TPaAWULMOHHOM MNONMUTUYECKOW
CUCTEMbl K COBPEMEHHOW MNPOUCXOAUT 4Yepe3 KPU3NUCbl MOSNIUTUYECKOTO pPasBUTUS.
CopMUpOBaHHbIE paHee MHCTUTYTbI, KOTOPbIE Kasanucb AeMOKPaTUYECKUMN UHCTUTYTaMm
N ObiNMM TakoBbIMW, B TO XX€ BpPeMsi okasanucb B psiae cryyaeB ManodddeKkTUBHbI B
YLOOBNETBOPEHUM COLManbHbIX OXWAAHWIA HaceneHus, NOoHWMasi, KCTaTu, YTO B OaHHOM
CUTyaLun Mbl SIBNSIEMCSI B COOTBETCTBUWN C KOHCTUTYLIMEN coumanbHbiM rocy4apCTBOM.

Bce aT10 TpebyeTr oOT 3akoHogaTens B Xxode BbIpaboOTKM WM NpPeAcTaBneHuss o
hOpPMMPOBaAHMM TMONMUTUYECKON CUCTEMbI YYMTbIBATH pasfnnyHble TeHgeHumn. M noatomy
POCCUNCKOE 3aKOHOOAaTEeNbCTBO, KOTOPOE KacaeTcs AEeATENbHOCTU MONMUTUYECKUX MapTui,
doOpMMPOBaHUST MONMUTUYECKON CUCTEMbI, SIBNSIETCS 3aKOHOOATENbCTBOM [JOCTATOYHO
OVWHAMUYHBIM, OHO YYMTbIBAET MHOrNe sABrneHunsa. N 9 OormkeH ckasdaTb, YTO OHO MPOXOAMNO
HEeCKOmbKO aTanoB cBoero popmmpoBaHus. 3gecb 9 He 6yay noapobHO ocTaHaBnMBaTLCA
Ha aTanax, NOCKOSIbKY MPUCYTCTBYIOT YYACTHUKM KOHCTUTYLMOHHOrO npoLecca M aBTopbl
KoHcTutyuumn 1993 roga, KoTopble, 1 AymMato, MOTOM Ha 3TOM MpeiMeTHO OCTaHOBATCS.

B 10 Xe Bpems BakHelllee deaepanbHoe 3aKoHOA4aTeNbCTBO, KOTOPOE SIBMSAETCS Kak Obl
cnegytouwlen 6ason Ana COBPEMEHHOro nepuvoga BpeMeHu, 3TO 3akoHogaTenbctso 2001
roga, KoTopoe onpedenuno: 310 6bin PepepanbHbIl 3aKOH O MOMUTUYECKUX MapTUsX,
3aKkoHO4aTeNnbCTBO 006 OCHOBHbLIX FrapaHTUsX M3bupartenbHbIX NpaB, NpaBa Ha yyactue B
pedepenayme rpaxagaH Poccuickon ®epepaunn, 3akoHogaTenbCcTBO 0 Bblbopax genyTaToB
MocynapctBeHHOM [Iymbl 1 MHOroe gpyroe 3akoHo4aTenbCTBO.

HormkeH ckasaTb, 4YTO MOSI YKpauHCKasi Konnera cenyac rosopura O CTabunbHOCTU
3akoHogartenbcTBa. B Hawem crnyvyae OHO Obino cTabunbHbIM NPUMEHUTENBHO K YacTu
MONMUTUYECKOro Mpouecca, B TexX paMkax MOMMTUYECKOrO MpoLecca, KOTOpble MOXHO
yCrnoBHO 0603Ha4YMTb CroBaMmn «OT BbIBOPOB 40 BbIGOPOBY. OTO ObiNa rapaHTus, HO B TO Xe
BPEMSsI MpPY MPOLIECTBUM TEX UMM MHbIX BbIODOPOB OHO HAYMHANO MEHATLCA U onpeaensno
pasBMTUE Ha CNeayroLnii Nepuog BPEMEHMW.

He 6yay nepeuncnaTb BCE W3MEHEHMS, B TOM 4MCNEe T€ WU3MEHEHUs, KOTopble Obinu
npeameTom paccmoTpenms KoHctutyumoHnHoro Cypa, HO xoTten 6bl OTMEeTUTb OAWH U3
Ba)XXKHEMNLUNX 3aKOHOB, KOTOPbIA Obln MPUHAT, 3TO 3aKOH O MNPOMOPLMOHANbLHOM CUCTEME
dopmmpoBanusa ocygapcteeHHOM [Jymbl. C MOeN TOUKM 3pEHUS, 3TO 3aKOHOAATENbCTBO
cTano BaKHeWWWM 3Tanom ¢OPMUPOBAHUSA POCCUMCKON nonutudeckon cuctembl. OHO
crnocobCcTBOBaNO BO3HUKHOBEHMIO KPYMHbIX NapTun. 3ateMm npouecc Hayan uatu Gonee
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CNOXHO, N Ha KaKOW-TO CTaguu CTarno NOHSTHO, YTO TOSIbKO KPYMHbIE MNOMANTUYECKME NapTuK,
XOT9 U NpeacTaBndAlT 3HAYMTENbHYIO YacTb CnekTpa WHTepecoB HaceneHna Poccumnckon
depepauun, HO B TO Xe BPEMSA HEOOCTATOYHYHK, MO3TOMYy ObinvM NpoBeAeHbl MO3UTUBHO
oLeHeHHble BeHeunaHCKoONn KOMUCCUMEN U3MEHEHMUST 3aKkoHOoAaTenbCcTBa No nubepanusaumm
0eATeNbHOCTU NOSIMTUYECKUX NapTUN.

Mbl NOCTOSIHHO B CBOEW MpakTUKe, U He TONbKO Mbl, MWeM BOT 3TO obulee: 4YTo obuiee
COedUNHSeT pasnnyHble cron obulecTBa, 4YTo obLiee, reHepanbHoe NexuT B 6asnce Hawero
obuiecTBa, Kakne nonuTUYEecKne NnapTum MoryT NpeacTaBuTb 3TO obLlee, CKONbKo MX byaerT.
CerogHsi yxe HasblBanacb uudpa COpOK ceMb, BO3MOXHO, X OyaeT okono crta. Ho s
abCconTHO yBEPEH, BOT Bbl TOBOPUIM O HECKOSbKMX MOMEHTax, O pPONnu rocygapcrtea, TO
€CTb roCy4apCTBO Mrpano SOMMHUPYHOLLYHO POfb, FOCYAApCTBO BbILWIO HA (hOPMUPOBaHUE
TakuUX CITOXHbIX OOMbLUNX MONIUTUYECKMX MapTUiA, OHO 3TO MPEANOoXUIo, celvac npoLecc
noeT  HEecKONbKO  WHbIM, €eCTEeCTBEHHbIM MyTeM, MHOro MONIUTUYECKUX NapTui
3aperncTpmpoBaHo, HO S AyMato, YTO Yepes Kakoe-To NoNMTUYeckoe BpeMsi, Yepes Kakon-To
npouecc Mbl YBUAMM BHOBb OKOJIO MAakCMMyM NATU MOAUTUYECKUX NApTUXA, Apyrne BOMbHO
NN HEBOJSTbHO CTaHYT MHbIMWU Y4aCTHUKaMK APYroro MCTOPUYECKOro npouecca.

MMeHHO 4yepe3 MHCTUTYTbl NapTUMHOIO 3aKOHOAATENbCTBA, Yepe3 MHCTUTYTbl BblIOOPHOro
3aKoHoOaTenbCTBa Mbl MOCTOSHHO paboTaemM Hag BaXHEWWUM MOHATUEM, a WMEHHO
MOHATUMEM JErMTUMHOCTM, C TOYKM 3PEeHUs TOro, 4YTO COBPEMEHHbLIE MNONMUTUYECKME
WHCTUTYTbl UMEIT NpaBoO ynpaensaTb, U NETMTUMHOCTM C TOYKM 3PEHUS TOrO, YTO OOLLEeCTBO
COrnacHo C TeM, YTO AaHHble MONIUTUYECKME WMHCTUTYTbl MMEKT npaBo ynpasBnsTb. MHe
NnpeAacTaBnsieTcsl, YTO NPU BCEX CINOXHOCTAX COBPEMEHHbIE MHCTUTYTbI 3TO 4E€MOHCTPUPYHOT.
N B npuHuune B obuiecTBe, HECMOTPS Ha WHOr4a pasgarlmecsl OLEHKW, CyllecTByeT
KOHCEHCYC, CBA3aHHbIN C TEM, YTO LENCTBYHOLLNE NONUTUYECKNE MHCTUTYTbI NEMMTUMHbI. YTO
KacaeTcs MHCTUTYTa npe3ngeHTcTBa Poccuickon degepaumm, TO BOMPOC O  €ro
NermTMMHoOCTU BooOLlEe He BO3HMKaeT. OTO oOLlas OueHKa He TONbKO Halla, HO U Bcex
apyrux HabniogaTtenen.

B atom 4yactm poccunckass nonutuyeckad cucTtemMa CTPEMUTCS MakCMManbHO K CBOEW
OTKPbITOCTW, OHA afganTUpyeT BCE Te LEHHbIe UNn Nydlme NpeanoXeHnus UM UHCTUTYTHI,
KoTopble cywecTBytoT. Mbl genaem npo3padHbiM (prHaHCUpPOBaHME NONUTUYECKNX NAPTUIA.

[lormkeH ckasaTb, YTO JOCTATOYHO MHTEPECHbIE MPeasioXKeHNs NPOo3ByYarnu ¢ TOYKU 3peHust
BO3MOXHOIO PErynMpoBaHUs M 3HAYMMOCTM OMMO3MLUM U PEerynmpoBaHns OesTeNbHOCTU
OMMO3ULMOHHBLIX NapTui. A gymalr, 4TO MOM YyBakaemble Konnern - npeacraBuTenu
OMMO3ULMOHHbLIX MapTUIA, KOTOpble B HacTosiLee BPeMsi 30eCb MNPUCYTCTBYHOT, Ha 3TUX
Belllax ocTaHoBATCA. Mbl Takke NblTaemcsi HaWTU B3aUMONOHUMaHUE B 3TUX BOMPOCAX.

W, HaBepHoe, 3aKmounTENbHBbIN MOMEHT. Banepun OmutpneBny 30pbKUH MOAYEPKHYI, YTO
npurnawanucb, B TOM Y/Ce, U Y4aCTHUKW, KOTOpble He npeacTaBneHbl B [0cyaapCTBEHHON
[yme, onnosvMumMoHHbIEe napTuUK. A OOMKEeH cKasaTb, YTO ANSA npakTuku ocyaapcTBEHHON
Oymbl Poccunckon ®egepaumm 3TO CTaHOBUTCA OOWMM gBreHnem. Mbl npurnawaem
npeacrasvTenen Bcex NOfMTUYECKMX MapTUKW, KOTOPbIE 3aperucTpupoBaHbl B Poccuinckon
depgepauun; 4acTb U3 HUX, HE MMedA MpeAcTaBuTenbCTBa B [0cayme, yxe BbiCTynana Ha
3acegaHuax [ocypapctBeHHon [ymbl. B 6nuxanwee Bpems npu [peacepatene
locynapctBeHHo [ymbl 6ygeT cosgaH CoBeT MNOMUTUYECKUX MapTui, KOTopble He
npeacraeneHbel B [ocygapctBeHHon [yme. W 3TO HOBOE WM [OCTaTOMHO WHTepecHoe
sIBfieHne, kotTopoe ByaeT cnocobCTBOBaTL Pa3BUTMIO POCCUINCKOrO rpaxgaHckoro obuecTtsa.

Bpag nu mbl moxem npurnacutb uneHoB KoHcTutyumoHHoro Cyga K pacCyXaoeHusw,
KoTopble Hamn OygyT caenadbl B Onwkanwee BpeMsi NPUMEHUTENBHO K HOBOMY TEKCTY
3akoHa o Bblbopax pgenytatoB [ocygapcTtBeHHon [ymbl. 3OTOT TEKCT HaxoguTca B
HacTosilee Bpems B noptdene [ocynapcTBeHHOW [ymbl, OH MPOXOOUT  CHOXHYIO
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9KCMepTU3y, eCTb OYEeHb MHTEPECHble U PA3HOCTOPOHHWE MpeasioxeHus. A aymato, 4To
OCEHbIO Mbl BEPHEMCS! K 3TUM NPEATOKEHUSIM.

To4Ho Tak e obcyxgaeTcs BOMPOC U NPUMEHUTENBHO K 6110KaM NONUTUYECKUX NapTUin n nx
yyacTuio B nocneayowwmx sblibopax. Mel 6ygeM MMeTb MHTEpPECHEeNLW Y KapTuUHy BbIGOPOB,
koTopble nponayT B Poccunckon ®enepaumm 14 oktabps.

YBaxkaemble Kosnrnern, passmtue nonmTuYecKon CUCTeMbI, elle pa3 nogyepkusato, Tpedyet
peanuama. A ovYeHb M UCKpeHHe GrnarogapeH 3a Te TePMUHbl, KOTOpbIMU 0BO3HaYanuchb
NOHATUSA: 9TO TEPMUH yYeTa HaLMOHANbHbIX MHTEPECOB, 3TO TEPMUH ydYeTa «OOSHPKHOro» U
«BO3MOXHOro». Ho camon rnaBHOW LENbio pasBUTUA NOSNTUYECKOM CUCTEMbI OCTaeTCs
crnegyollasi: 3To NoMck Toro obuiero, YTo Hac coeauHsieT. W, BO3MOXHO, WU, HaBeEpHoOe,
e0VMHCTBEHHas B HacTosiwee Bpems 0asa 3TOoro oOOLWEeCTBEHHOro AoroBopa - 37O
KoHctutyumnsa Poccunckon degepauumn, 370 BbiCTpanBaHMe MHCTPYMEHTOB OOBEPUSA MEXAY
rocygapCTBeHHbIMU U OOLECTBEHHbIMU WHCTUTYTaMW, 3TO HECOMHEHHOe 3aKpenreHue
NEermTMMHOCTU U OTKPbITOCTb POCCUIACKOM MOSIMTUYECKON cucTeMbl. S cumTaro, 4YTo 3TO
xopowass 6Gasa ana nwoboro  KOHCTPYKTMBHOMO  COTpyAHWM4YecTBa C  oObiMu
MeXAYHapOAHbIMU NHCTUTYTaMMW.

Cnacubo 3a BHUMaHue.
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NPEONOXEHUA «CNPABEANIMBON POCCUN» NO COBEPLUEHCTBOBAHUIO
M3BUPATEINIbHOIO 3AKOHOOATEJIbCTBA B PAMKAX ®OPMUPOBAHUA
NMAPTUMHOWN CUCTEMbI B POCCUM - Anekcanap Anekcanaposuy AIEEB -

Proposals of “Just Russia” for improvement of the electoral legislation in the

framework of political party creation in Russia
Mr Alexander AGEEV

nepBbIA 3aMecTUTenb Npeaceaarensa kommrteta NocypapcrTBeHHoM [ymbl
®PepepansHoro CobpaHus Poccuickon Penepaumnmn — naptua «Cnpasegnueas Poccusa»
First Deputy Chairman of the State Duma Committee
on constitutional legislation and state building, MP “Just Russia”

YBaxaemble gambl U rocrnoga, goporue Konsneru, apy3sbs!

MapTunHas cuctema B Poccum nepexmBaeT BaXHbIM 3Tan CBOEro pedopmMmpoBaHus.
MocnepoBaTenbHOCTL M ycnex Kypca Ha nubepanusaumio NapTUNHONO CTPOUTENbCTBA
3aBUCUT OT MHOMMX PakTopoB, MMaBHbIN U3 KOTOPbIX — YCTOMYMBOE pasBUTME MapTUHAHO-
NONIMTUYECKOro MHoroobpasunsa. dddekTneHasn n cbanaHcMpoBaHHas NapTUMHas cuctema —
3TO KITHOYEBOW 3fieMEHT nonutuyeckon cdepbl, obecneunmBarowmin rpaxgaHam Poccun
peanbHble BO3MOXHOCTW AN peanu3auum  KOHCTUMTYLMOHHOrO npaBa Ha cBoboay
BblPa>K€HNSA MHEHUIN N KOHCTUTYLIMOHHOIO nNpaBa Ha o6beanHeHue.

Maptna CIMNPABEOJIMBAA POCCUA, 6ygyunm couman-gemMokpaTuyeckon napTuen,
BbICTynaeT 3a [deMoKpaTuyeckoe pasBuTue nonutuyeckon cdoepbl, MNpu  KOTOPOM
MakCUMarnbHO Y4YMTbIBAOTCA WHTepecbl OonblWHCTBA rpaxgaH Poccun. [Ons  aTtoro
HeobxoauMO BO3pacTaHMe MOMUTUYECKOM KOHKYpPEHLMK, obecnevyeHHoe KaydeCTBEHHbIM
pecdopmmpoBaHmeM un3bupaTtenbHOro 3akoHo4ATeNbCTBA W MNPOBEOEHMEM  YECTHbIX,
cnpaBeanuBbixX BblOopoB. Bcé aT0 no3onsieT nsbexaTb 3aCTOMHbIX SBNEHUN BO BNAcCTMW,
crnocobcTByeT 06HOBMEHMIO BNACTU MUPHBIM MyTEM.

MpexHas npaktvka peanu3auum PegepanbHoro 3akoHa «O MOMUTUYMECKUMX NapTUSIX»
HecryyYanHo NOo3BoNAna dKcnepTam HasblBaTb €ro 3aKOHOM O 3anpeTe Ha co3gaHue NapTun.
PaspeluntenbHbli NOPSAOK perucTpauumn naptuia, No CyTW, BCTynaeT B MNpoTUBOpeYne C
nonoxexnmem ct. 30 KoHcTutyumm P®, koTopad rnacut, 4To «cBoboga OesaTernibHOCTU
00 EeCTBEHHbLIX 00 bEeANHEHNI rapaHTUpyeTCa».

CMNMPABEOJIMBAA POCCUA npuHuMnManbHO 3asiBnsdna O BaXHOCTM YBEAOMUTESbHOMO
nopsigka perncrpauum napTun, Npyu KOTOPOM MCKIOYaeTCa BMELLATeNbCTBO rocydapcTea B
Npouecc MOSIBNEHUS HOBbIX MONUTUMYECKUX cun. Mbl cumTaem, 4to Nyywnm OUIbLTPOM U
NPOBEPKON COCTOATENBLHOCTM NApTMM SBMSIETCA ee noaaepxka nsbmparensaMmm Ha Bbibopax.
C Hawnmm TpeboBaHMEM BBECTM YBEAOMUTENbHbIN MOPSAOK perucTpauum naptum
connaapusnMpoBanmcb 1 apyrne onno3nuUMOHHbIE NAapTUKX, OOHAKO OHO BbINTO OTKITOHEHO.

Nnbepannsaumsa OCHOBHbIX MONOXEHWUIA 3aKOHA O MONMUTUYECKMX MNapTUsSX B pesyrnbTate
CBenacb B OCHOBHOM JflMLb K CHWXEHWUIO TpeGoBaHUI MO YMCINEHHOCTU, Heobxoammon Ans
peructpaumm napTMit. Hanuume KasyncTUYECKMX TONOXKEHUA OTKpbIBAeT [O0CTaTOYHO
LLUIMPOKME BO3MOXHOCTU MPUMEHSITb 3aKOH B KayecTBe Lunarbayma Ons TexX, KTO HeyrofeH
BRacTu.

Ha Haw B3rnsa, fanbHeuwee coOBepLUeHCTBOBaHWe NapTUMHOM cucteMbl B Poccum
TpebyeT BBeA€HMA TPeX OCHOBHbIX HanpaBfieHUN.
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NepBoe - B u3bupartenbHoe 3aKOHOAATENbLCTBO HeOOGXoAMMO BBECTU HOPMY O
BO3MOXHOCTU co3faBaTb NpeaABbIOOPHbIE KOanuMuuMu U 6nokN. Heckonbko OecATKOB
napTun B OlONNETEeHAX pa3MbIBAlOT 3reKTopanbHOEe Mose, OTKPbIBAKT BO3MOXHOCTM ANiN
MaHUNyNAUuun ronocamm wmsbupartenen uM cnocobCTBYIOT MCKYCCTBEHHOMY yAEpXKaHWUto
MOHOMNONMN Napuen BRacTu.

Bropoe npeanoxeHue — cHUXeHue npoxogHoro 6apbepa B Nlocaymy u napnameHTbl
cybbekToB P®. HanomHio, 4TO HOBas HOpMa, CHWXawwas Gapbep ANs NPOXOXAEHUS B
HWXHIOK nanaTty poccuMrckoro napnameHta ¢ 7 o 5% Bctynaet B cuny ¢ 1 aHBapsa 2013
roga, ogHako cpaktnyeckn GygeTt gencresoBaTb nuwb ¢ 2016 roga. XoTa Hawa naptus
HacTamBana Ha CHWXeHUW 3arpagutenbHoro Gapbepa yxXe Ha MUHYBLUMX Bblbopax B
ocypapcTtBeHHyto [lymy VI cosbia.

Kak nokasanu nocnegHune BblIGOpbl B HWKHIOK NanaTy pOCCUACKOro naprnameHTa 4 gekadps
2011 roga, 6onee 3 MunnIMoHOB M3bupartenen, oT4aBLLMX CBOWM rofioca 3a naptum "Abnoko",
"MpaBoe geno", "lMatpunotebl Poccun”. [daxe ona Takon cTpaHbl, kak Poccusi, 3To Becomoe
4YUCNO rpaxpaH, KoTopble A0OPOCOBECTHO BbLIMOSHUIIM CBOW FPaXAaHCKMW AOMr, HO He
MMEIT CBOUX NPeAcTaBuTENEen B HMXHEW nanate pOCCUMCKOro napriameHta. [loaTomy
CYLLLECTBYIOLLMI MOPOr MOXHO CYMTaTh ANCKPUMMUHALMOHHBIM.

Kak nogBepxgaeT eBponenickasl MnpakTuka, BbICOKUIM 3arpaguTenbHbii 6apbep nmeet
NPVKNagHoOMW CMbICT B TeX CTpaHax, rae MpaBuTenbCTBO (hOpMUPYeTCs napnamMeHTCKUM
GonbwMHCTBOM. B Takmx cTpaHax, kak Poccusi, roe nepcoHanbHblil cocTaB KabuHeTa
MWUHUCTPOB HE 3aBUCUT OT pe3ynbTaToB NapflaMeHTCKNX BbIGOPOB, 3arpagutenbHbin 6apbep
He gorkeH npesblwaTtb 3%.

MoauvepkHy, uto CIPABEOJIMBAA POCCUA HeogHoOKpaTHO 3asBnsna, 4Tto  nopor
npoxoxaeHunss B [ocymapctBeHHyto [ymy cnegyeTr cHwkatb Ao 3%. YTto Xe kacaeTtcs
NATMNPOLEHTHOrO Gapbepa, Mbl npeanarann pacnpocTpaHUTb €ro yxe Ha Bblbopbl B
Nocaoymy VI cosbiBa.

CHu3uTb 3arpagutenbHbli Gapbep Mbl nNpeanaraem M Ha Bbibopax Apyrux ypoBHen. Ha
Bblbopax [enyTaToB 3akoHOAATeNnbHOro (MpeacTaBUTENbHOro) opraHa cybbekta PO
MakcumarnbHO oMNyCcTUMas BenuyuHa 3arpagurtenbHoro 6apbepa AgosmkHa coctaBnatb 4%,
Ansi BbIbopoB AenyTaToB BbIODOPHOro opraHa MyHuuunanbHoro obpasoBaHust — 5%.

3710 Heobxoammo, 4TObbl UCKNIYUTL CUTyauuto, nogobHy Ton, korga B 2009 rogy Ha
Bblbopax B Mocropaymy npeogonetb 6apbep cMornuM Tonbko ABe naptuu, a «EaunHas
Poccusa» nonyyuna 6onee 90% maHgoatoB. B pesynbtate MOCKBUMYM MOSMYYUNIM  He
naprnamMmeHT, a KapMaHHbIA opraH UCMOMHUTENBLHOM BNACTU, KOTOPbLIA He cnocobeH peanbHO
NnpeacTaBnsiTb MHTEPECHI FpaXKaaH.

HakoHeu, TpeTbe npeanoXeHue — YCTAaHOBUTb YCNOBUSA, BbINOJIHEHUE KOTOPbIX
No3BONsieT NapTUsM BbIXOAUTbL Ha deaepanbHbIA MNONMUTUYECKUA YypoBeHb. K
npumepy, AonyckaTb K Bblbopam B ocaymy TOnbko mapTuu, cymeBluMe cchopMMpoBaThb
dpakumn B onpeneneHHOM KOMMYECTBE PerMoHarnbHbIX 3aKoHoAaTernbHbIX COOpaHuii U
MECTHbIX OpraHoB NpeacTaBUTENbHOM BNacTu, UHbIMK CIOBaMu, AOCTUMLLME OnpeaeneHHbIX
yCnexoB Ha permoHarnbHOM U MECTHOM YPOBHSIX.

Cuutalo, 4TO 3acnyxuBaeT BHUMaAHUA Takas WHUMUMATMBA HalleW napTUM Kak
3aKoHopaTenbHOEe 3aKpernifieHMe TMOJIOXKEeHUss O HeAonyCTUMOCTM NapTUMHO-
NnoNMTUYECKOro MoHononuama. Hukakas naptms He pomkHa wumeTb OGonbwe 50%
MaHOaTOB B OpraHax NpeacTaBUTENbHON BracTu.
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Hawa napTtua npegnaraet wu3bupaTb pgenytatoB B [ocagymMy MO MHOroMaHAaTHbIM
MaXXopuTapHbIM OKpyram. KaHaugaToB MOryT BblgBuratb napTum U OOLLECTBEHHblE
opraHusaumu, co3faHHble He No3aHee, YeM 3a rof 40 BbIGOPOB.

CMNMPABEOJIMBAA POCCUA Takke BbICTYNaeT 3a Bo3BpalweHue rpacbl «<NpoTUB BCEeX» B
n3bupatenbHole  GlonneteHn,  ynpasgHeHue  AOCPOYHOro ronocoBaHus 7]
OTKpenuTenbHbIX TanoHOB, a Takke 3aKoHoaaTenbHoe obGecrneyeHue npaBa OT3biBa
penytatoB HaceneHuvem. B TO e Bpemsas Mbl npegnaranu npu3HaBaTb BblOOpPbI
HEeCOCTOSIBLUMMMUCS, ECIIM YUCIO FOSIOCOB NPOTUB BCEX KaHAUAATOB UMW NPOTUB BCEX
CMUCKOB KaHOMOATOB WM YUCNO HeO4eWCTBUTENbHbIX OlonneTeHen B CyMMe COCTaBAT He
MeHee NOJIOBUHbI OT Yncrna n3buparenemn, NPUHSIBLLMX y4acTe B rONIOCOBaAHNUN.

Mbl cuntaem, 4TO usbupatenbHble KOMUCCUU AOMKHbI hOpMUPOBATLCA TOSMBLKO Ha
NapTUNHOM OCHOBE, YTOObI Kaxxaasi nonuTUYeckas NapTusa Morna HasHauMTb PpaBHOE YMUCIO
4YfIeHOB KOMUCCUW. Takon noaxod obecneynT paBHbIN AOCTYN NAPTUN K KOHTPOSIO 3a XOA0M
BbIOOPOB M MNOACYETOM TrOfIOCOB, HE3aBUCMMOCTb W OOBEKTMBHOCTb Y4aCTKOBbIX W
TepputopuanbHbiX Kn3bupaTtenbHbiX Komuccun. [logvepkHy, 4TO STOT npuHumn 6Gonee
adekTMBEH AN Hawero rocygapcrea, Yem HagnapTUAHBIA NPUHUMA OOPMUPOBaHUSA
n3bnpkomMoB, MOCKONbKy B Poccum MHorme oOWecTBEHHble OpraHusauuu, K npumepy,
nony4arT rocygapcTBeHHOe (huMHaHcMpoBaHMe, M MX paboTa, MO CyTW, «3aTodeHa» Mo
obcnyxnBaHne OencTByOLWEN BNacTu. HenapTMNHOCTL HEe TOXOEeCTBEHHA HE3AaBUCMMOCTU —
TaKOBbI, K COXareHuto, peanun Hawero rocygapcraa.

Ona obecneyeHnss He3aBUCUMOCTM U3OMpaTesibHbIX KOMWUCCUMA s MPEeAnoxun
WHUUMATMBY, B COOTBETCTBMM C KOTOPOW nNpenfiaraetcd 3akoHogaTenbHO He AomnycKaTb
HasHayeHne B paMKax OOHOW Y4acCTKOBOW KoMucCuWM Oonee OBYyX YNEHOB KOMMUCCUWU C
NnpaBoOM peLuatoLLero rofoca u3 Yncna paboTHUKOB OAHOM OpraHM3aunm Ha n3bupaTenbHbIX
yyacTkax, y4dacTkax pedepeHayma, Ha TeppuTOpUKM KOTOpbIX 3apernctpuposaHo go 1001
nsbupartens, yyacTHuka pedepeHayma; n 6Gonee Tpex YNEHOB KOMWUCCUMM C MpaBOM
pelualrolero rofmoca M3 uucrna paboTHMKOB OAHOWM OpraHu3aumm Ha u3bupaTenbHbIX
yyacTkax, ydacTkax pedpepeHOyma, Ha TeppuTopuM KOTOPbIX 3apernctpupoBaHo 6onee
1001 nsbuparens, y4acTHuka pedepeHgyma.

CooTBeTCTBYHOLWMUIM NPOEKT heaepanbHoro 3akoHa «O BHECEHUN U3MEHEHWU B cTaTbio 27
®epnepanbHoro 3akoHa «O6 OCHOBHbIX rapaHTUsX M3bupaTenbHbIX NpaB U Npasa Ha yvyactue
B pedpepeHayme rpaxaaH Poccuinckon denepauumny» 1 OTAENbHbIE 3aKOHOA4ATeSbHbIE aKThbl
Poccunckon ®enepaumm» BHeceH B focygapcteeHHyto [ymy PO.

K coxaneHuio, B NpakTuke npuMeHeHusi BbIGOPHOro 3akoHoAaTeNnbCTBa CNOXunach Takas
CMTyauusi, Koraa y4acTKoBble n3buparenbHble KOMUCCUMU NOYTU MOSIHOCTBIO (DOPMUPYIOTCA
13 COTPYAHUKOB OOHOMO M TOrO Xe (Kak MpaBuIio rocyaapCTBEHHOMO yypexaeHus). MNpu atom
npegcegaTenemM KOMUCCUMU YacTo BbICTyMaeT PyKOBOAWUTENb TAKOrO YUPEXAEHWS, a KaxKabin
N3 YrIeHOB KOMWCCUW BblABUraeTCcsa pasfnuyHbiMU MONUTUYECKMMU NapTUSMU UAW OPYrUMn
obuiectBeHHbIMM  O06beanHeHnsiMu. OyeBMOHO, 4YTO B TakOM cnyvae cnyxebHas
cybopavHauMa  aBTOMATUYECKM MEpPeHOCUTCS U Ha  B3aUMOOTHOLLEHWS  BHYTpU
n3buvpatenbHOM KOMUCCUMM, YTO HEedoMyCTMMO, TaK Kak B 3HAYUTENbHOM CTEneHn MOXeT
BNUSATb Ha NpoLecc rornocoBaHns n o6paboTku ero pesynbLTaTos.

B uenax obecneyeHns uumctotbl BblbopoB CIPABEOJIMBAA Poccus 3aaeBnsna o
HeobXoaMMOCTM OTKa3aTbCsl OT HEMpo3payHbIX YPH, MCMNOMb30BaHMSA LUKON B KayecTBe
nomelwleHmn gns  um3buparternbHbIX Y4acTKOB W oOpraHv3oBaTb B3IO-TpaHcnAuunm C
n3bumpaTtenbHbIX Y4aCTKOB.
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UTtoObl MCKNIOUNTE BO3MOXHOCTb dhanbCcuduKkaunin UTOroB rosioCoBaHus, Mbl npeanaraem
YyCTaHOBUTb 3aKOHOM, 06s13aHHOCTb YneHoB YWK nocne nogcyeTa ronocoB nogHecTn K Ba6-
Kamepe yBennyeHHbIN (MnakaTHbIN) OKOHYaTesNbHbIA MPOTOKON U 3addMKCMPOBaTL €ro.

B cooTBeTCTBMM C AeNCTBYOLWMM n3bnpaTterbHbIM 3aKoHO4ATENbCTBOM MPUHLMM FIACHOCTH
— OOWH N3 OCHOBHbIX MPUHLMMOB B AEATENBHOCTU KOMUCCUIA NO NOArOTOBKE U NPOBEAEHUIO
Bbl6OpOB, pedepeHayMOB. YKasaHHbIA NPUHLMN OOIMKEH cOo3daBaTb BO3MOXHOCTb BECTU
KOHTPOSb 3a XOAOM MOArOTOBKM U NpoBeaeHns BbibopoB. MapaHTum cobrnogeHnsa npuHumna
OTKPbITOCTU W rNAacHOCTX, OOLEeCTBEHHOrO KOHTPOMSA 3a opraHv3auven u npoBefeHuem
BbIOOPOB cogep)aTtca BO BCeX AEWCTBYHOLMX 3aKOHax O Bblbopax u pedepeHaymax B
Poccuinckon degepaunn.

Q®epepanbHbli 3akoH "O cTatyce uneHa Coseta ®epepauum u ctatyce pfenyrtarta
locymapctBeHHon [Oymbl depgepansHoro Cobpanus Poccunckon depepaumn” B 4.2 CT.5
3akpennseTr npaBo uneHoB Coseta dPepepaumm u genytatoB [ocygapcTBeHHon [ywmbl
GecnpensTCTBEHHO MocewaTb OpraHbl FOCY4ApCTBEHHOW BracTu, oOpraHbl MECTHOro
camMoynpaBneHns, NpUCYTCTBOBATb Ha 3acefaHusaX WX KonnermanbHbIX OpraHoB, a Takke
GecnpensaTCTBEHHO MnocelaTtb BOMHCKME 4acTW, OpraHu3aumm He3aBuCUMO OT OopMm
COOCTBEHHOCTW, MOSIHOCTbID WAM  YaCTUYHO  (PUMHaAHCMpyeMble 3a CYeT CpenctB
denepanbHoro 6logketa, Owogketa cybbekta Poccuiickon depepauun, MeCTHOro
OopkeTa, NMOO MMeloLWMe NbroTbl N0 ynnaTe HaroroB M 0bsi3aTeNbHbIX NnaTtexeun, nmbo
nmewLlmne B KadecTBe yypeauTenen opraHbl rocygapCTBEHHOW BractM v (Unuv) opratbl
MECTHOro camoynpaBfeHus.

OpHako B CBA3W C OTCYTCTBMEM MPSIMOrO yKasaHusa B 3akOHogaTenbCTBe O Bblibopax Ha
npaBo uneHoB CoBeTa ®Pepepaunm n [enyTaTtoB BCEX YPOBHEW MPUCYTCTBOBaTb B
NOMELLEHUAX YHACTKOBbLIX KOMUCCUIA N B NMOMELLEHUAX ANSA rosiocoBaHMs, Npu nposeaeHum
Bbl6opoB Mpe3ngenta Poccunckon depepaumm B 2012 rogy uMmenn MecTto dakTbl 3anpeToB
HaxXOXOEHUA MNEepeyvnCriEHHbIX NUL, MPU  YKas3aHHbIX Meponpuatusx. 3OTO NpuBesio K
OrpaHMYeHnio B peanusaumm CBOUX MOMHOMOYUA NuLU, NPU3BaHHbLIX MNPeacTaBnsTb
NMHTEpeChbl HaceneHus.

MpyHMMaa BO BHMMaHWE, 4TO MEpeYUCrieHHble nvua He WMMEKOT npaBa OCyLLeCcTBNATb
KOHTPOSb 3a XO4OM MOArOTOBKM U nNpoBefeHus BblbopoBs, pedepeHayma, AeATENbHOCTbIO
n3buparternbHbIX KOMUCCUIA, KOMUCCUIA pedepeHayma, B TOM Yucne nNpy nogcyete rosiocos,
YCTaHOBMIEHMM UTOrOB FOfIOCOBaHUA, onpedeneHun pesynbTaToB BbiOOPOB, pedepeHayma
Jaxe B KayecTBe Habnogatenen wunu [OBEPEHHbIX NUL, CYUMTaAeM, 4TO TeM CambiM
YLWEMMSITCSA MX npasa, a NPUHLMM FMacHOCTU NPUMEHSETCA B YCEYEHHOM, WCKaXXEHHOM
Buae.

C uenbio ycuneHust KOHTPons M MOBbILLEHNSA MPO3PaYHOCTX U3bMpaTenbHOro npouecca Mbl
npegnaraem npoekT depepanbHoro 3akoHa "O BHeceHMM u3aMeHeHunm B cTtaTtbto 30
depepanbHoro 3akoHa oT 12 uoHa 2002 roga Ne 67-03 "O6 OCHOBHbIX rapaHTusX
n3bupaTtenbHbIX MNpaB M npaBa Ha Yy4yactme B pedepeHayme rpaxgaH Poccunckon
depepaunn" 1M oTaenbHble 3akoHoAdaTenbHble akTbl Poccuinckon Pepepaumn”. [aHHbI
3aKOHOMPOEKT HanpaefeH Ha yTouHeHMe npae u obazaHHocTen YneHos CoeeTta dPegepauun,
penytatoB locygapcteeHHon [ymbl ®epepanbHoro Cobpanua Poccuiickon denepauuu,
AenyTaTtoB 3aKoHoAaTesbHbIX (NpeacTaBUTENbHbIX) OpraHoB rOCYyAapCTBEHHOW BRacTu
cybvektoB Poccuiickon depepauuun, genyTatoB NpeacTaBUTENbHbIX OPraHoB MECTHOro
camoyrnpaBfieHMs B 4acTW, Kacalowencss NOCEeLEeHNa MNepeyYUCneHHbIMU NMuaMn Bcex
3acegaHumn m3bupaTtenbHbIX KOMUCCUMI BCEX YPOBHEN, a Takke MPUCYTCTBUS Mpu nogcderte
ronocoB msbupartenen, y4acTHUMKOB pedepeHayma U OCYLLEeCTBEHUN KOMUCCUSMWU BCEX
ypoBHeln paboTbl CO cnMckammn usbupaTenen, y4acTHUKOB pedepeHayma, ¢ GronneTeHsamu,
OTKpPENUTENbHBLIMWU Y40CTOBEPEHUSIMI, MPOTOKONaMmn 06 utorax.
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3acnyxuBaloT BHUMaHWST W HaAWW MHUMLMATUBLI, HanpaBneHHble Ha UCKI4YeHne
3noynoTpebneHns npy nonb3oBaHWM Bble3OHbIMW ypHamu. [na 3Toro Mbl npegnaraem
3anpeTuTb 3aKOHOAATENbHO Bble3[ YreHOB KoMuccum 6e3 NMCbMEHHOro oTkasa Ha yvyactue
B cocTaBe aTon bpuragbl Habnogartenen.

[na obGecneyeHnsi NpPO3pavyHOCTM XO[a FONIOCOBaHWUSI Halla napTusi Takke npegnaraet
ny6nmkoBaTb CMMCKM NPOrofioCcoBaBLUMX rpaxaaH B ceT VIHTepHerT.

BoT nuwb ocHoBHble nHuumatmebl naptum CIMNPABEOJIMBAA POCCUA, MNMoeTopioch, 4YTO
yacTb M3 HUX yXe odopMneHa B BMAE 3aKOHOMPOEKTOB M BHeCeHa B [ocygapCTBEHHYHO
Oymy PO.

Konnern! JlnbGepanusaumss napTUMHOro 3akoHodaTenbCcTBa — 3TO MEPBbIA UM AOBOMBHO
poGKMI Wwar HaBCTpedy 3anpocam rpaxgaHckoro obuwectBa. Ha atom nytm BaXHbl
nocrneaoBaTenbHOCTb, NONMTUYECKas BONS U MOHMMaHNE NCTOPMYECKOrO MOMEHTA.

Mbl cunTaem, 4TO OBHOBMNEHWE MNONUTUYECKOTO NPOCTPaHCTBa AOOJMKHO MNpoUcCxXoauTb Mo
BHATHbIM NpaBuiam, 4YeTKMM 3aKOoHaM, Y4YUTbiBalOWMM WUHTEPECbl BCEX I'IapTVI17| n rpynn
rpaxpaH, a He OAHON napTun Bnactu.

Mucecnss nNonUTUYECKM MapTUIA  3aKIOYAETCs B BbIPAXEHUW MHTEPECOB MacCOBbIX
coumanbHbix rpynn. O4eBMAHO, YTO B XO4€ pearnbHOM MNONIMTUYECKON KOHKYPEHLUN BBKUBYT
TONbKO CUSbHbIE NMapTUX, KOTOpPble CNOCOOHbI CTaTb MHCTUTYLMOHANbHOM OMNOPOW Hallero
obuwectBa. [ocTurHytoe TakMm o00pa3oM napTUAHOE MHoroobpasve [OIMKHO ObiTb
BaXXHENLWMM yCnoBMeM ans hOpMUPOBaHWUS NPeacTaBUTENbHbIX OPraHoB BNacTu. TONbKO
npy Takon MoAaenu napriameHTbl CTaHYyT MEeCTOM AN OUCKYCCUIA, OTpaXkatowmmM UHTEpPECHI
MHOMMX rPynn HaceneHnsa 1 KOHCONUAMPYOLWMUM 06LLLECTBO.

Hawwn npeanoxeHns aktyanbHbl U OXnOaeMbl, OHU HanucaHbl No4 AUKTOBKY CErogHsLLHEro
BPEMEHM N MOSNHOCTbIO COOTBETCTBYIOT 3anpocy rpakaaHckoro obuiectBa Ha yyacTue B
MONUTUYECKON XM3HU. Mbl paccumTbiBaeM Ha TO, 4TO uMHuMUmaTmebl CIMNPABEONVBOWN
POCCUW, 6yayt nopaepaHbl BalwMMK 3KCNepTHbIMM coobuwectBamu. Cnacubo 3a
BHUMaHWMe.
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BITUAHUE NAPTUU HA 3AKOHOTBOPYECTBO B POCCUNCKOM MNAPTIAMEHTE -
KOpun NMetpoBny CUHEJIbLUNKOB -
Influence of political parties on legislative process in the Russian Parliament - Mr
Yuriy SINELSCHIKOV

aenytat NlocypapctBeHHon [lymbl ®epepansHoro CobpaHusa Poccuinckon ®epgepaumm —
KommyHucTtuyeckasa naptus Poccuickon ®enepaumm
MP of the State Duma, Communist Party

B pasmbiwneHusax no gaHHoOM Teme no3eBonto cebe ocoboe BHMMaHMe COCpeaoToUnNTb Ha TeX
TPYAHOCTSX, KOTOpble NMPUXOAUTCH NpeofosieBaTb OMMNO3ULMOHHBLIM NAPTUAM Ha PasfnyHbIX
cTagusx 3akoHoTBopyecTBa B ocyaapcteeHHom [lyme Poccuiickon ®enepaumn.

1. B Hawen cTpaHe cyuwlecTByeT ABa nogxoda K BOMPOCY O NpuopuTeTax B NapTUAHOW
peatenbHocT. OgHWM cuMTaloT, YTO 3aKOHOTBOPYECTBO — ITO KIOYEBOM (hakTop B
OeATeNbHOCTU MNONUTUYECKUX MapTUK, Opyrne OTAalT NPUMOpPUTET BHenapramMeHTCKUM
dopmam, arMTauMoHHO-MacCoBbiM W MponaraHAUCTCKMM  MeTodam  paboTbl  (Cm.
KO.HncHeBn4. 3akoHogaTtenbHas OEATENbHOCTb KaK KIlouYeBOW (hakTop B AESATENbHOCTU
nonuTtudeckon napTtun. Bnacte, 2003, N7, c.42-47).

B ycnosBuax pemokpatMM M NpaBOBOro rocygapcrBa 3aKOHOAATENbHYK [AesiTeNbHOCTb
crnefyeT paccMmaTtpuBaTb Kak OCHOBHOW BWA MNpakTUYeckn 3HavyMmon ans obuwecTsa
ny6nuyHon aesitenbHoCcTM nonuTtuyeckon naptum (cm. KO.HucHeBwy, ykas.cou., cTp.44-45).
BcrneactBne HEBO3MOXHOCTW  OCYLLECTBNATL Takyld [AesATEeNbHOCTb MO  pesynbraTam
BbIOGOPOB, NapTUKN yXOOSAT Ha nepudepuio NONMTUYECKOro npoLuecca, a 3a4acTylo 1 BOBCE B
nognonee.

Ocoboe nonoxeHne B 3aKOHOTBOpYeckoM npouecce [ocygapctBeHHon [Oymbl P®
NpYHagnNexXnT nonuMTudeckon onnosvumn. B nuTepatype cnpaBeanMBO OTMeYaeTCd, YTO
nonmMTMyeckas onno3vumMs — OOHOBPEMEHHO nMpaBo WU 0643aHHOCTb OOLECTBEHHO-
NOSIMTUYECKUX CUST N «HALMOHanbHOE OOCTOSIHME» AEeMOKpaTU4ecKoro rocygapcrea (Cm.
Bacunbesa C. WHCTUTyuMoHanusaumMs naprnaMeHTCKOM OMno3vumyM Kak rapaHTus
npegcraBvTenbHon gemokpaTtun // CpaBHUTENBHOE KOHCTUTYUMOHHOEe o06o3peHue, 2009,
Ne3, cTp.15).

YueHbin-topuct HO.C.'ambapoB B Hauyane XX Beka nucar, 4To «CucTema naprameHTapuamMa
eCTb  MnpeacTaBuMTENbCTBO  MapTWMW...OH  (NaprameHTapusMm) npegnonaraetr  nuvub
obbegnHeHMe CyLLEeCTBYHOLMX NapTUMA ANsi COBMECTHOrO MOMMTUYECKOro OEeNCTBuSA B ABe
NpOTMBOCTOALLME  KOANUUUKW, W3 KOTOPbIX OA4Ha [JOSbKHa ynpaenaTb, a Apyras
KOHTpoOnupoBaTb» (UMTUPOBaHO Mo ykas. cod. Canuxosa [.P.).

CoBpeMeHHble aBTOpbl OTMEYaloT, YTO «MOMMTUYECKas cucTema yCTonumBa U cunbHa Toraa,
Koraa cunbHas BnacTb OrpaHW4YeHa CUITbHOW Onnosuumen, Onmnosvumen, Kotopas umeer
WwaHc npunTK K Bnactu» (cm. KoctiokoB A.H. KoHCTUTyunoHHoe obecneyeHne nonmtuyeckomn
KOHKypeHuun // CoBpeMeHHble npobnembl KOHCTUTYLMOHHOIO W MyHMLMNANbLHOro
cTpouTenbcTBa: onblT Poccumn 1 3apyBexHblX CTpaH: matepuarnbl MexayHap. Hayy. KOH./
otB. Peq C.A.ABakbsiH, 2010, C.97).
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Y4YeHble-lopuCTbl HEPEOKO BbICKa3blBalOT MHEHME O TOM, 4YTO «B HacCTosllee Bpems
cBoboaHoe obcyxaeHne 3aKOHOMPOEKTOB, MPM KOTOPOM AenyTaT BbICKa3blBA€T CBOK TOYKY
3pEeHUs HE3aBUCMMO OT MHEHUs1 napTuu, NPoOBOAUTCSA OYeHb pedko. Yaule Bcero genyraT
CBsi3aH NapTUNUHOM ANCUMMNAMHOM U BbIHYXXOEH ronocoBaTb B COOTBETCTBMM C YCTAHOBKOW,
3apaHee AdaHHow napTuiHon ppakumen» (cm. EpbirmHa B.W. TMonutudeckne naptmm kak
Y4aCTHWKM MNpaBOTBOpYECKOro npouecca». KOHCTUTYLUMOHHOE W MyHULMNanbHOe MpaBoy,
2006, Ne7, C.38).

Monarato, 4TO TakMe ceTOBaHWs HeyMecTHbl. Kaxpablh penytat BnpaBe CBOGOAHO
BbiCKasblBaTb CBOE MHEHWEe MO MOBOAY 3aKOHOMPOoeKTa Ha 3acefaHun dpakuuu, Ha
napTUrHbIX cobpaHusax, NneHymax, cbesgax, HO ronocoBatb B [lyme oH 06s3aH C yyeTom
NapTUUHOW MporpamMmMbl U TeX YCTAHOBOK, KOTOpble onpeaensieT napTunHoe 60MbLUMHCTBO
TOro opraHa, rge 3akoHonpoekT obcyxpancs. OgHako, Takoe [OMNyCTUMO NUWb B TeX
cny4dasx, Korga B MapTuv, MpU peleHun TexX WU UHbIX BOMPOCOB AOMWUHUPYET He
PYKOBOACTBO NapTUK, a psiAoBble ee YrieHbl N NapTURHLIN AenyTaTCKUM Kopnyc.

MapTum MOryT y4yacTBoBaTb BO BCEX CTafusiX 3aKOHOTBOPYECTBa, B TOM uucre npu
BbISIBNIEHUW NMOTPEOHOCTEN NPUHATUS 3aKOHA; NpW NMOATOTOBKE 3aKOHA; NMPU UCMONb30BaHUM
napTUSMU MpaBa 3akoHoAaTeNbHOW WHUUMATUBLI; NPU  OOCYXOEHUW, MNPOXOXOEHUU U
NPUHATAM 3aKoHa B Manartax naprameHTa U aaxe npu nognucaHum 3akoHa pesnaeHToMm.
Oco60o akTyanbHOW ABNSeTCs AESATENbHOCTb MO BbISIBMIEHUIO MOTPEGHOCTEN NPUHATUS
3aKOHOB, a Takke npolieaypa NPOXoXAeHMs1 3aKOHONPOEKTOB B Narnartax napnaMeHTa.

2. MapTumn aKTMBHO y4acCTBYIOT B U3y4eHMM, aHanm3e obLLECTBEHHbIX ABNEHWIA U NPOLECCOB
OnNsl yCTaHOBIEHWs1 MNOTPeBHOCTE NpaBOBOM pernameHTauun. BoisiBneHne  Takux
notpebHocTen nponcxoguT B Nnepuod nsbmnpartenbHbiX KOMMaHUR, B XoAe BCTpeY n3bpaHHbIX
AenyTaToB U YNEHOB NapTum ¢ n3buparensiMmm, NpuM pacCMOTPEHMM NMUCbMEHHbIX 0bpaLLeHnin
rpaxgaH v 1.4. B aTmx ke uensx umcnonb3ylTcs OnNpocbl Hacenenus (pedepeHaymbl),
AEMOHCTpaUnn, MUTUHIK, LIECTBUSA U Apyrne nofobHble akuun. Hambornbluylo akTMBHOCTb
3gecb npossnseT KMNPoO.

B 2011 rogy komnapTns Bo Bcex pernoHax Poccuu npoeena HapoaHbli pedepergym — aT1o
cBOe0obpasHbI ONpoC rpaxgaH Nno CEMU KNHYEBLIM COLManbHO-9KOHOMUYECKMM BOMPOCaMm.
B TedeHue roga B HeM npuHanu ydactme 9,5 mnH. yenosek. Bonpockl npegycmatpmBanm
BbisiBNIeHNEe OOLECTBEHHOTO MHEHMS MO MNOBOAY MPUHATUS 3aKOHOB, KacaloLuxcs
HaUMOHanNM3aunMn BaXKHEWLINX OTpacinen 3KOHOMUKW, OrpaHWYeHus 3aTtpaTr HaceneHus c
HEBbLICOKMMWN OOXO4AaMU Ha XUMULLHO-KOMMYHarbHYO cdepy, NOBbILLEHWUS OTBETCTBEHHOCTHU
rocygapctea 3a  MpOAOBOMbCTBEHHy  ©e3onacHoCTb  HaceneHwusi,  6ecnnaTtHoro
3[4paBoOXpaHeHnst U obpa3oBaHUA, BBEOAEHUS MPOrPECCMBHONM LUKanbl HAnoros n gp. Otu
pesynbTaTbl aKTUBHO MCMonb3ytoTcsa dpakumen KNP B 3akoHOTBOpYEeCcKon paboTe.

MpaBo ONMO3MLMOHHBIX AENYTaTOB Ha 06LLeHe ¢ n3bupaTtensiMm NOCTOSIHHO HaTblkaeTcst Ha
NPOTMBOAENCTBUS CO CTOPOHbLI MCMONHUTENbHbLIX OPraHOB BIlacTVM panloHHOro 1 06nacTHoro
YPOBHS.

Pacckaxy o cobctBeHHOM genyTtaTckom onbiTe. Kak n Bce genytatbl B COOTBETCTBUMU C
pacnopsbkeHneM lNpencepatena MocygapcTeseHHon [dyMbl OQHY HEOEno B MECHL, 1 MPOBOXY
B pervoHe. OgvH eHb 3aHMMaloCb NPUEMOM HaceneHusi B 0b6nacTHOM LeHTpe, a 3-4 gH4
BCTpeyalCb C u3bupaTenamm v Bedy NPUMEM B pPas3nMYHbIX ropogax W nocenkax. B
OOMbLUMHCTBE PANOHOB OTHOLUEHME WCMOMHUTENbHBIX OpraHoB BractM K AenyraTty-
KOMMYHUCTY, MSArKO roBops, HegpyxentobHoe. WMudopmauuo o0 TOoM, 4YTO Aenyrtar
CvHenbLINKOB B TaKOW-TO A€Hb NPOBOAMT BCTPeEYy C M3bupatensamm n npuem HacerneHus B
razetax nybnukoBaTb OTKa3blBalOTCH, a BbIBEWEHHble Ha cTonbax obbaABNeHus
He3ameanuTenbHO cpbiBaloTcA. He pas oTmedan npo cebsa: oTpeMOHTMpoBaThb OOPOry B
panueHTpe Unu Kpbilwy Yy agMUHUCTPaAUMN HET CPeAcTB M BPEMEHU, a BOT caupaTtb Takue
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06bSABNEHUS €CTb U BPEMS U CPeACTBa. S He pa3 BCTpeyarncs ¢ TakuMu SIBNEHUSIMM, KOraa
3annaHMpoBaHHas BCTpeYya pfenytata C rpaxgaHamm B MECTHOM [OMe KymnbTypbl
nepeHocunacb B CKBEp UMK Ha CTafMOH B CBSI3N C TEM, YTO Ha KryGe MosIBNSANCA 3aMOK, XOTS
paHee ¢ agMUHUCTPaLMeit Obinv 4OCTUrHYTbI COOTBETCTBYIOLLME COrfalleHnst O NPOBEAEeHNM
cobpanus. MNpresa B palioH s Bcerga HaunHato ¢ BU3MTa kK nepBoMy pykoogutento. OgHako,
NPUMEPHO B ABYX Cry4asix U3 Tpex 3TV PyKOBOAUTENW B Ha3Ha4YeHHOE BPeMsi OKa3blBaloTCs
BAANW OT palieHTpa «MNo CPOYHbLIM Aenamy.

Moutn BCe penyTtaTthl dpakuun KIMP® ¢  g9BneHusMKW, OMNUCaHHLIMU MHOK  BbILLE,
BCTpeYatoTCs perynsipHo.

OTHOWeHMe K onno3uuum Ha MecTax npespuTernbHO-HacMmewnmeoe. Kak-To B 0O4HOM 13
paveHTPOB pPas3roBOPUIICA C PYKOBOAUTENEM aAMWHUCTpaumu, ObiBLUEM CeKpeTapem
pankoma KINCC. «Kak aTo Tbl, 6bIBLUMI MPOKYPOP C HUMK CBSA3ascs - CnpallMBaeT OH MeHS -
Bedb cpegun onno3vuum B Poccun cerogHs B OCHOBHOM «OTMOPO3KWM», OYyLIEeBHO-00SbHbIE
nogu, OHU HUYEero He JenawT, a IvWb MewawT Ham CTPpouUTb U KUTb!». Takue
BbICKa3bIBaHUS A He pas Cribiwan OT OMKHOCTHbIX JIML, CaMOro pasHoro ypoBHSI.

He cknagbiBaeTcs Amvanor ¢ OenCTBylOLWEN BNacTblo Yy OMMO3ULMOHHBLIX AenyTaToB M Ha
camom Bepxy. Co CTOpOHbI Aymckoro 6onblumnHCTBa U NpaBuTenscTBa B NocrneaHee BpeMsi
nNpeanpMHUMAlOTCA NOMbITKA BO3L4EMCTBUA Ha OMMO3ULUI0O NPaBOBbIMWU CpeacTtBamu, Ans
MCMNOSb30BaHUS KOTOPbIX 04HAKO HET OCHOBaHWW. [MpumMepomM TOMY COCTOsIBLUEECS 6 Mionsi
2012 ropga noctaHoBnenue MocygapcteeHHon Oymbl P® o gave cornacms Ha BO3OyxaeHue
YrONIOBHOrO fgena B OTHOWeHuMM JdenyTaTa-kommyHucta beccoHoBa B.U.  [ymckoe
BGOnbWMHCTBO nocyuTano beccoHoBa BMHOBHLIM B MPUYMHEHUW TENECHbLIX MOBPEXOEHUN
ABYM COTPYAHMKaM POCTOBCKOW MOMMLMK, HE B3upas Ha To, YTO oba Nonuuenckux, paHee
3HaBWwMne beccoHoBa, nepBoHa4YanbHO 3asBNANM, YTO LapanuHbl M KPOBOMOOTEKM WM
NPUYUHUNN B TOnne HeusBecTHble nuua. Ha BeccoHoBa OHWM ykasanu nuwb CNycTs
HECKOJTbKO OHEN nocrne Aonrmx CO6CTBEHHbIX pa3gyMui, mbo ¢ Yber-To NoACKa3Ku.

BTopoi npumep nevanbHOro HegopasyMEHUs — 3TO NULIEHME AenyTaTCKUX MOSIHOMOYMM
aenytata gpakumm «Cnpasegnueasa Poccusa» N'ygkoBa, KOTOPbIN, MO MHEHUIO AYMCKOrO
OOMbLUMHCTBA, 3aHUManca npeanpuHUMaTENbCKON AeATENbHOCTLI, YTO HECOBMECTUMO CO
crtatycoMm genyrtarta. Ha nneHapHom 3acepaHuun 14 ceHtsabps 2012 roga, roe obeyxaanca
3TOT BOMPOC Tak U He Oblo YCTaHOBMNEHO, AEWCTBUTENbHO NM genyTaT 3aHUMarncs
npeanpuHMMaTenscTBoM. Ho geno B gaHHOM crydae He TOSbKo B 3TOM. [MaBHOE TO, YTO Hu
OOWH 3aKOH He npegycMoTpen npaBO AyMCKOro GOnbLUMHCTBA MPUHYAUTENbHO NUWNTb
HapogHoro wusbpaHHuka ero craTtyca. [lpumedatenbHO, 4TO [yOKOB 4BRANCA CaMbiM
3aaNpUCTbIM, OECKOMMPOMMCCHBIM M MONYNSAPHbIM  MONIMTUKOM cpean  HedopMarbHON
onnosnuumn.

W aT0, cyasa no Bcemy, TONLKO Hayaro BHYTPUAYMCKOM BOMHbI. [lyMCKMe napTum Kak ¢ O4HOWN,
Tak U C ApYrov CTOPOHbI OGHAPY>XMBAKOT BCE HOBbLIN M HOBbIN KOMMPOMAaT Ha CBOMX Konser-
NPOTMBHMKOB, KOTOPbIN HanpaBnsOT «4ns Aayv NpaBOBOM OLEHKM» TO B [eHepanbHyio
npokypaTtypy, TO0 B CneacTBEHHbIW KOMWUTET, TO B COOTBETCTBYHOLUME KOMUCCUM
locymapctBeHHoM [ymbl. OTO, pasymMeeTcd, He Iy4dywum oOpasoM CcKasbiBaeTcss U Ha
3aKOHOTBOPYECTBE.

3. Camoii OTBETCTBEHHOW, M BMECTE C TEM NMPobNeMHON, ABNSETCA CTaausi NPOXOXOEHUs
npoekTta 3akoHa B ®PegepanbHom CobpaHun PO n npexge BCEro B €ro HWXHeW nanare.
30ecb npobrembl BO3HMKAKOT, rMaBHbIM 06pa3oM, M3-3a CYLLUECTBYHOLLErO Y Hac B CTpaHe
MOMIHOrO CNUSAHWS npaBswen naptum (a 3HawiT uM ee dpakumm B [ocayme) ¢
MpaButenscTBOM. 3TO MNpaBsiliee CTpaHOW MowHoe obbeduHeHwe nuwaeT napramMeHT
BO3MOXXHOCTM ydeTa MHEHUsI JYMCKOM OMMO3NLUKN, @ 3HAYUT U MHEHUSI 3HAYNTENBHON YacTu
HaceneHunsl, ecnu He ckasaTb ero 6GonbWwKWHCTBA (8 30ecCb He Kacawcb npobnemsbl
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danscudmkaumm nocnegHnx BblbopoB B [ocygapctBeHHyo dymy PO, T.k. 910 Gonbliasd
camocTosiTenbHasa npobnema).

OpHa n3 6en — 3To MaHMNYNSAUMM OYMCKOrO GONbLUMHCTBA C 3aKOHOMPOEKTaMM OMNMO3nLUN.
34ecb MpOCnexunBatoTCs MOMbITKA 3aBOSNIOKUTETb MNPOXOXAEHME 3aKOHOMpOeKkTa, nMbo
3apyOuTb €ro YTO HasblBAeTCA «Ha KOPHIO» 6e3 «IUWHMX» 0OCYyXOEHUA HEe3aBUCMMO OT
TOro, XOPOLL 3TOT 3aKOH UM NIoX.

Hamn npoaHanusvMpoBaHa 3aKOHOTBOpYECKast npakTuka [ocaymbl 3a nocregHun mecsy,
BeceHHen ceccuu, T.e. ¢ 15 mwoHa no 15 uwona 2012 roga. B atoT nepuoa Obino
paccMoTpeHo 227 3akoHonpoekToB, Nuwb 30 % M3 KOTOPbIX ABMASAUCH 3aKOHOMPOEKTaMu
onno3uuuK, ocTanbHble npuxogsaTca Ha dpakumio «EguHas Poccusi», [MpaBuTenbcTBoO,
Coset ®epepaumn, 3akoHogaTeNbHble OpraHbl CyObekToB (B KOTOPbIX OOMbLUMHCTBO
npuHagnexmnt «EgumHon Poccum») wu  TlpeangeHTta. [lpyyemM M3 pacCMOTPEHHbIX
ONMO3ULMOHHbIX 3aKOHOMPOEKTOB 75% OblNM OTKNOHEHbl, B TO BPEMSA Kak cpeau
3aKkoHonpoekToB «EanHon Poccuny Gbin oTkNoHeH nuub 41%.

MHe MoryT ckas3aTb, YTO Takas pasHuLa sSIBNSIETCS HOPMOW B YCrOBUSAX, KOrga ogHa naptus
npaBssiLasi, a BTopasi onnosuumoHHas. OgHako s obpaluaio BHMMaHWe Ha 3Ty CTaTUCTUKY B
CBSI3U C TeM, YTO npaesiliee 60OMbLIMHCTBO HU B OOHOM CIlyYyae OTKIIOHEHUS! 3aKOHOMpPOEKTa
onno3vumMM [faxe He nonbiTanocb ee (OnNMno3uLMio) MOHSITb, BbICAYyLWATb, MOMNbITATLCS
OTbICKaTb C MEHbLUMHCTBOM KOMMpomMucce. [MoBTopsito, HX B 0ogHOM criyyae!

Ha 20 ceHTsi6pa 2012 roga B [ocyaapcTBeHHoM [yme Haxogunucb 692 3akOHONPOEKTa,
BHECEHHbIX YeTblpbMs pakumsmu, paboTta Hag KOTOPbIMKU He 3aBeplueHa. Tak BOT, U3 3TOro
ocTaTka cBblle 2/3 NpUXoauMTCA Ha 3akoHogaTernbHble WHULMATUBBLI  OMNMO3ULMOHHBIX
aenytaTtos. OcTatoTca HepaccMOTpeHHbIMK 89 3akoHoNpoekToB hpakumm KIMP®, BHECEHHbIX
B ['ocygapctBeHHyo [ymy npefbloyinx CO3biBOB U MOCBALLEHHbIX akTyanbHbIM BONpOCam
coumanbHOW, NpaBoBOW, 9KOHOMMYECKON N MHbIX cdhep. B nx yncne sakoHbl, Kacatowmecs
patudukaumm ctaten 20 KoHBeHumm OOH npoTuB KoOppynuum M BBEAEHUS YrONOBHOW
OTBETCTBEHHOCTU 3a He3akoHHOe oboraweHne, orpaHumyeHuss noroT [lpesvgeHta PO,
npekpaTMBLUErO UCMOSIHEHNE CBOMX MOSIHOMOYMI, COBEPLUEHCTBOBAHWSA 3aKOHOA4aTeNbCTBa
06 obpasoBaHuK, BBEOEHUA MPOrpPECCMBHON LUKanbl Hamnora Ha goxoabl oM3mMyeckux nuu,
OTHEeCeHus K kaTeropuun BetepaHoB Benuvkon OTedeCTBEHHOW BOWHbLI rpaxdaH, POAUBLLMXCA
B 1928-1945 rr., co3gaHna BbICLLEro coBeTa A4 3awmTbl HDABCTBEHHOCTU B TENEBUAEHUN U
paguoBeLlaHun 1 gpyrue.

CoBceM HegaBHO npouedypa pPacCMOTPEHUS 3aKOHOMPOEKTOB, BHECEHHbIX B [dymy B
npoLusible Co3bIBbl NPEeAENbHO yNpoLweHa. Ecnv Takon 3akOHONPOEKT NMpU pacCMOTPEHUN €ro
B NpOoUNbLHOM KoMUTEeTe, Obll pekoMeHAOBaH K OTKNOHEeHMto, To [ocogyma 3acnywmBaeT
AOKNaa npeactaBUTensi OTBETCTBEHHOIO KOMUTETA MPOAOCIHKUTENBbHOCTBIO OO TPEX MUHYT,
nocne 4vero 6e3 kakoro-nmbo obCyxaeHus BOMPOC O MPUHATUM 3aKOHOMPOEKTa B MEPBOM
YTEHUWN BBLIHOCUTCS Ha ronocoBaHue. [OHATHO, YTO Takas TPEXMUHYTHas pacnpaBa XOeT
GONMbLUMHCTBO  3aBOSIOKUYEHHbLIX AYMCKMM  annapaToM  3aKOHOMPOEKTOB  OMMno3vLnN.
HanomHio: Gonbluass 4YacTb 3akOHOB B [lyme npoxoguT 4epe3 Te KOMUTETbI, KOTOpble
BO3rnaBnsaoT genytatel «EguMHo Poccumny, a cygbba 3akoHa OyaeTt pewatbCs MMEHHO B
KomuTeTe.

Camum gymckmm GONbLUMHCTBOM 3aKOHbI 3a4acTytd MPUMHUMMAlOTCS BOMPEKU MHTepecam
obuwectBa wun paxe rocygapctea. OpgHum 13 obpasuoB Takoro MOCMELWHOro W
HenpogyMaHHOro 3akoHoTBopyecTBa sBnseTcsa PegepanbHbid 3akoH Ne 87 ot 5 uoHa 2007
roga, Kotopbim Obin 06pa3oBaH CnenctBeHHbIN KomuteT npu MNpokypatype PO, a rmasHoe
CYLLLECTBEHHOr0 OrpaHMyeH (ecnn He ckasaTb paspyLlleH) MpPOKYPOPCKUA Haas3op 3a
npeaBapuTenbHbIM - paccrnegoBaHMeM. 3akoH Obll NPUHAT B MHTepecax YMHOBHUKOB
MwuHucTepcTBa BHYTPEHHUX aen.
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ABTOpamMKn 3aKOHOMPOEKTa 3HAYUNIMCb AenyTaTbl NpaBswen napTun, ObiBLUME reHeparnbl U
nonkosHukn MB[ P®. [loknagynkom no 3aKOHOMPOEKTY B MEPBOM YTEHWUMU BbICTYNWUN OOAVH U3
3TUX reHepanoB. BoT BblAepXKM W3 BLICTYNSIEHWS 3TOro genyrata — «MOrUnbLyMKa
npokypatypbi»: «[lo-Hawemy MHeHuo, 3Tu  (npokypopckue — FO.M1.)  dbyHKUMK
HECOBMECTUMbI, @ UX KOHLUEHTpauus co3daeT YCNoBUS LM MHOTMOYMUCIIEHHbLIX HapyLUEeHWi
npae rpaxgaH 1 topugnyecknx nuy. Yactb ctaten YIK, koTopble AaHHbIM 3aKOHOMPOEKTOM
npeanaraeTcs MCKMUUTb, M3ObITOYHBI ANA MNpPOKypaTypbl, OYEeHb 3aTpaTHbl NpU KX
WCMOSHEHNN, CTPOro roBopsi, UX NPOCTO HEBO3MOXHO UCMONMHUTL (ecnn 6bino Obl Bpems, 4
Obl npuBen HeKOTOpble MpumMepbl), NMMOO OHW OOpeMeHUTEnbHbl ANs  rpaxgaH u
KOppYynuuoHHbl.  Mbl  npegnaraem ocBoboanTb MNpoKypopa OT psga  YronoBHO-
npoueccyanbHbIX 4encTBU. MPOEKT 3aKoHa HamnpaBfeH Ha MNOBbILEHNE CAMOCTOSATENIbHOCTH
pykoBoauTENEn BCeX 3BEHbEB CreACTBEHHbIX noapasgeneHun. [lpeanaraembiMu
nameHeHmamn B YTIK paclumpseTcs npoueccyanbHasi CaMoCTOATENbHOCTL crieqoBatenen u
Jo3HaBaTenemn».

PasymeeTcs, B 3ane 6bim CribllWHbI U UHbIE MHEHMSA. pom4ye Bcex Bo3paxkanu UnioxmH B.W.
n XvHwTterH A.E., a Takke lNopsiuesa C.I1., Esepckun H.H., CaBenses A.H. n gpyrue. Bot
BblOepXKKa M3 BbICTynneHus MnoxuHa B.U.: « ...A noyemy roBopto 0 TOM, YTO 3aKOHOMPOEKT
paspywunTenbHbin? Begb BbiBecka kakan? Cosgatb CnencrBeHHbIM KOMUTET. A Ha camMom
Jerne 4YTo nopj 3Ton BbiBeCckon? OrpaHMyYnTb MOMHOMOYMSA MPOKYpaTypbl, a Mo CyTUM Aena,
ypesaTb NPOKYPOPCKUA HAA30p AOHENb3s U NpeBpatuTb ero B BymaxHoro 3mesa». OgHako
NPOTMBHUKN TakUX «MNepemMeH» OKa3anucb B MeHbLUMHCTBE. B nepBom, BTOPOM M TpeTbeMm
YTEHMM 3aKOHOMPOEKT Habumpan Heobxoammoe 6ONbLUINMHCTBO ronocoB. Henb3sa He OTMETUTb,
YTO B 9TMX 0BCY)XAEHMAX NULLIMAKM CrioBa caMy NpokypaTtypy. PykoBoacTtBo I'eHnpokypaTtypbl
P® gaxe He npurnacunu Ha 3aceganune Jymbl.

M3-3a nponcweawero B 2007 rogy ocnabneHns NpoKypopcKoro Hag3opa, NofnoXxeHue aen c
3aKOHHOCTbIO B YrONIOBHOM rpouecce pe3ko yxyawwunocb. O6 3ToM CBMAETENbCTBYIOT
MHOFOYMCMEHHbIE CTAaTUCTUYECKME OTYEeTbl MPOKypaTypbl U APYrnX NpPaBOOXPaHUTENbHbIX
OpraHoB, a TaKkKe BbICKa3blBAaHUSA 3KCNEpTOB, a[BOKaTOB, CyAdew, MPOKypopoB U
cnepoBaTenen. OgHako s npuBedy He3aBUCUMble UUPbI — CTATUCTUKY MO >xanobam,
noctynarowmm B [ocygapctBeHHyto [Oymy P®. YgenbHbii Bec xanob no Bonpocam
OEATENbHOCTN NPaBOOXPaAHUTENBHON cucTembl nocne uwoHs 2007 r. CylecTBEHHO BO3POC.
Tak, ecnu B nepuog pabotel Nocaymbl yetBepToro cosbiBa (2003-2007 rr.) Takme anobbl
coctasnanu nuwbe 12%, 10 B nepuog pabotel Oymbl natoro cosbiBa (2007-2011 rr.) yxe
31%. B sHBape-utone Tekywiero roga Ttakue obpaweHus coctaBunm 35% oOT Bcex
NOCTYMNUBLLUUX.

3aBeplias cBou pasmbiwsieHns o6 yvyacTum napTun B MPOXOXAEHUM 3aKOHOMPOEKTOB B
®epnepansHom CobpaHun, He MOry He OTMETUTb, YTO YSEeHbl ONMNO3ULMOHHbBIX NAPTUA HUKaK
He y4yacTBYylOT B npouefype npoxoxaeHus 3akoHoB B Coete Pepepauuun. ITOT
OecnapTuiHbI opraH, akTU4eckn SBNSSICb OAHOMAPTUMHBIM, 0O00pPSeT NpakTUYeckn Bce
NOCTYNMBLUME K HEMY 3aKOHOMPOEKTLI. [10 cnpaBeanMBoMy 3amMevyaHui0 HEKOTOPbIX aBTOPOB,
BEPXHSAS Nanarta poCCMUCKOro napriaMmeHTa «B LiefloM OTpaXkaeT He CTOSbKO pernoHarbHble
WHTEpPEChl, CKOITbKO MHTEPEChl OTAENbHbIX ANTUTHBIX FPYNMMPOBOK: ONUIrapXxoB, Koprnopawuumn u
rybepHaTopcKkoro kopnyca, degepanbHON MCNonHUTENbHOM Bractu» (cM. Meaywesckuin
A.H., CoseT ®enepaunn: apontouns cratyca n pyHkumin/ ote. pea. CMupHArnH M., HcTutyT
npasa n nyénuyHon nonutukn, 2003, C.413).

4. Ha Bonpoc «4T0 Agenatb?» KOpOTKO A 6bl oTBeTUn Tak: «[lpeactaBuTb onnosvumn B
POCCMIUCKOM MapramMeHTe TakoW MpaBOBOM CTaTyC, KOTOPbIN 3acTtaBurii Obl npassLlyro
napTUo cYNTaTbCH C Het. Ha cerogHsa aT0 0COBEHHO BaXXHO B CBA3M C TEM, YTO ONMNO3MLUS B
LUMPOKOM CMbICMe 3TOro crnioBa Ha Aekabpbckux Bbibopax 2011 roga HaGpana Gonblie
roriocoB, YeM NapTusi, HAXOAALLAACS y BMacTu.
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Onnosnumsi B pOCCUNCKOM NapriameHTe OoShkHa MMeTb rapaHTun. B page ctpaH (PpaHums,
MopTyranusa, CoeanHeHHoe KoponeBCTBO) OMNMO3MLMOHHAA OeATENbHOCTb MPU3HAEeTCa Ha
KOHCTUTYUMOHHOM YypoBHe. Tak, B CoeanHeHHOM KoponeBcTBe B MapriaMeHTCKUX
npoueaypax npocnexmnBaeTcs Nornka «npaesiias naptus — onnos3vums». MNMpu obecyxaeHnn
3aKOHOMpPOEKTa BO BTOPOM YTEHWM MOCME MUHWUCTPA, BbICTYNawwWero ¢ opobpeHvem
3aKOHOMPOEeKTa U XapaKTEPUCTUKOM LienecoobpasHOCTU €ero npuHATUSA, obs3aTernbHo
BbICTyNaeT NpeacTaBUTENb ONMO3MLMKU, peYb KOTOPOro pacCcMaTpUBAETCsl HE TONbKO Kak
ochmumanbHoe 3as8BneHne, HO U Kak MHEHME ONMNOo3nLun B LIEMNOM.

HeB3upasi Ha MOnbITKA ONMNO3ULUK, OO CUX NMOP HEe MPUHAT 3aKOH 006 OCHOBHBLIX rapaHTUsIX
ONMNO3nLMOHHON gesTenbHocTu. MonbiTok caoenatb 310 ¢ 1996 roga GbIO TpW, HO HM OAHa
M3 HMX He yBeH4yanacb ycrnexom. OamH n3 3aKOHOMPOEKTOB, OyAyyYnM MPUHSTLIM
FocynapcteBeHHon [lymon n ogobpeHHbim CoBetoM Penepaumm B 1997 roay, Obin OTKNOHEH
Mpe3ngeHTom.

B Poccun Haspena He TOnbKO NOTPeBHOCTb B CO3A4aHUN CUCTEMbI rapaHTUin AN onno3vuun,
HO M, BO3MOXHO, HEKUX OrpaHuyeHun Ons npasswmx cun. 3ta cBoeobpasHasi cuctema
«cOepXek W NpoTMBOBECOB» [AOIMKHA peanbHO paboTtatb. TOMbLKO NpW 3TOM YCNOBUK
Aemokpatna B Poccun crnocobHa cTaTb peanbHOCTbIO, @ HE OPUEHTMPOM pasBUTUS (CM.
Canwuxos [.P., ykas. cou.).

MHTepecHa B aton cBssm Pesontouusa MNMACE 1601 (2008), koTtopass npuabiBaeT CTpaHbl
nckaTb MeXaHM3Mbl MHCTUTYLMOHaNU3aumm onnosuumn. B Hen rosopuTtcs: «lpeacrasnexHve
napsiaMeHTCKOM OMno3uuuM cratyca, Hagendwowero ee onpeaeneHHbiMu npaBamu,
cnocobeTByeT  9(P(PEKTMBHOCTM  NPEencTaBUTENIbHOM  OEMOKpaTUM U YBaXKEHUIo
NoNMTMYECKOro nnwpanuamMa, obecneudnBasi, TakuMm 00Opa3oM, MOAAEPXKKY rpaxpgaH M KX
AoBepue K HopmanbHO (YHKLUMOHMPYKOLWMM MHCTUTYTaM» (n.5). Accambness npegnaraet
naprnameHTam onpeaenuTb CTatyc OnNno3vuMu B NaprnaMmeHTe, onupasach Ha nNpvBedeHHbIe B
39TOM JOKyMeHTe npuHuunbl. Ocoboro BHMMaHMA ns Hac 3acnyXvBatoT cnegyrowmne ns HuX:

- npegcTtaBuMTENM ONMO3vMUMM 0O6nagalT MNPeuMyLeCTBOM B TeYEHVME BPEMEHMU,
OTBEAEHHOIO Ha BOMPOCHI K MPaBUTENbCTBY (B YACTHOCTM, OHW UMEIOT NpaBo 3agaBaTb
npaBuTENbCTBY BOnbLUe BONPOCOB, YEM NpeAcTaBUTenu 6onbLUMHCTBA);

- MpeacTaBuTENM OMMO3ULMM UMEKT MpaBO 4Yepe3 onpedeneHHble MPOMEXYTKU
BPEMEHWN COCTaBMATb MOBECTKY AHS MMeHapHbIX 3acefaHuin U BblGMpaTb TeMbl Anis
obcyXaeHuUs, BKHOYasi 3aKOHOMPOEKTbl, BHECEHHblE MpeaCTaBUTENSIMA OMMO3ULMK,
KOHTpPONb [OEWCTBUIA NpaBUTENbCTBA M OLIEHKA [OCYQApPCTBEHHOW MOMUTUKM U
pacxonos;

- npeacTaBuUTENM OMMO3ULMM MMEKT NpaBo MnoTpeboBaTb CO34aHWUst KoMUTETa MO
paccrnenoBaHui0 U BOWTU B €ro COCTaB; TaKkoe pelUeHue NPUHUMAaEeTCs Mpu Hanmuum
KBOpyMa B O[HY YeTBepTb YNEHOB; MpeacTaBuTeNb ONMO3ULUMK HasHa4YaeTcs
npegcenaTenem Unv OOKNaaYnMKoM Kaxaoro Takoro KomuteTa no paccriefoBaHuio;

- npeacedaTenbCTBO B KOMUTETAX W KOMUCCUSIX, OTBEYaOWMX 33 MOHUTOPUHI
AeATenbHOCTM MnpaBuTenbCcTBa No OwmkeTy UM duHaHcam, nNo Haagsopy 3a
AeATenbHOCTbIO Cryx6 6e30nacHoOCTVM M pasBeaku, ayauTOPCKON KOMUCCUM LOIMKHO
NpeaocTaBnATbCS NpeAcTaBUTENO ONNo3nLnK;

- npeacTaBUTENM OMNMO3ULUMM UMET npaBo TpeboBaTb MNpoBedeHUs aHanusa
KOHCTUTYLIMOHHBLIM Cy[JOM 3aKOHOMPOEKTOB MMM WHbIX MNapramMeHTCKMX aKToB Ha
npeameT UX COOTBETCTBUS KOHCTUTYLIMWN 0 UX NPUHATUS;

- MpPeAcCTaBMTENM OMMO3ULMU OOMKHbI UMETb BecnpensaTCTBEHHbIN U NpUeMIeMbli
[AOCTYN K cpeacTBam MacCOBOW MHpopMaLuMK, BKNOYasi rocyAapCTBEHHble paamo- U
TENeBMN3NOHHbIE KaHasbl, @ TAKKe K UICTOYHUKAM MHAOpMaLUK.
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Poccuinckne akcnepTbl yKasbiBalOT Takke M Ha HEOOXOAMMOCTL YCTaHOBMNEHNS NpaBa BTOPOM
dpakumm B locypapctBeHHon [dyme ¢opmupoBaTte TeHeBOW KabuHeT, B 0653aHHOCTb
KOTOpOMY BMeHsANacb Obl pa3paboTka 3aKOHOMPOEKTOB, anbTepHaTMBHbIX
npaBuTenbCcTBEHHLIM (CM. AnebacTtposa U.A. Npobnembl npodeccnoHannsaunum MHCTUTYTOB
HapogHoro npegcrtasButenbctea // Poccuickas rocygapCTBEeHHOCTb B Hadane XX| Beka:
TeHaeHuun, npobnembl, nepcnektmebl. MaTepunanbl  VIII  Bcepoccuiickon  Hay4HO-
npakTnyeckon koHdepeHumn «locygapcTBo, npaso, ynpaeneHue-2008», 4.1, oTB. pea.
C.N.Hekpacos, M.2008, C.73).

BbIcKkasblBalOTCs 3acnyxvBatoLime BHUMaHMA npegnoxeHms o6 yCTaHOBNEHUM CrieaytoLlero
npasuna. Ecnn dpakuum, cocTaBnsALMNE MEHBLUMHCTBO, €AMHOMMACHO BbICTYNakT NPOTUB
npegnaraeMmoro GOMbLUIMHCTBOM pPELUEHMS, TO NOCNEAHEE HE MOXET CUMTATbCHA MPUHATBIM,
Aaxe nNpu HanmuMumm npocToro u (unu) KeanMPUUUPOBAHHOTO OGOMbLUMHCTBA [OMIOCOB
napnameHtapueB. OTa npouedypHas Mepa HanpaeneHa Ha nobyxaeHwe pJenyTaTos,
COCTOSALLMUX B AOMMHUPYIOLLEN MO YMCIIEHHOCTN (Ppakuum, NpoaoskaTbh UCKaTb KOMMIPOMUCC,
NpoBOAUTb COrnacuTenbHble NeperoBopbl C NOIUTUYECKMM MEHBLUMHCTBOM (CM. BacunbeBa
C.B. NHcTuTyuMoHanusaumsi napnameHTCKOM ONMno3UUUKN Kak rapaHTUsi NpeacTaBUTENbHOM
aemokpaTtuun/ C.B. Bacunbera // CpaBHUTENBHOE KOHCTUTYLMOHHOE 0603peHne, 2009, Ne 3,
C. 14-21).

[enyTtaTbl onno3nuuu AOMKHbI 00NagaTb PacLUMPEHHbIM MPaBOM KPUTUKMA MUHUCTPOB U
OPYrMX OOJDKHOCTHBIX IML UCMNONHUTENbHOM Bnactu. [lpegenbl OONYCTUMOW KPUTUKKA B
OTHowWeHun MNpaBuTenbCTBa AOMKHbI ObITh LLIMPE, YEM B OTHOLLUEHUW PSIAOBOrO rpaXaaHuHa.
MpaBMTENbCTBO OOMKHO OTBEYaTb Ha HeonpaBAaHHblE Hanagku OMMOHEHTOB HE YrOMOBHbLIM
npecnegoeaHnem, a gpyrumm cpeacteamm (cm. KyspbmuHbix H.B. MNpobnembl peanunsauun
npaBa Ha ONMNO3ULUOHHYIO AesaTenbHOCTh // Poccunckuin topngudeckuin xypHan, 2008, Ne 2,
C.74). C MOMeHTa 3aHATUA rocygapCTBEHHOM AOSMKHOCTU YMHOBHMK CO3HATENbHO CTaBUT
cebs B Takoe NonoxeHue, Npy KOTOPOM ero npodeccuoHanbHas OesTeNbHOCTL CTAHOBUTCSA
npegMeTom 06CYXOEHMS N OLEHKM OenyTaTtoB W WUHbIX rpaxaaH. OrpaHudeHne ceobogpl
NOMIMTUYECKON AUCKYCCUM  OOSDKHO  JOnycKaTtbCsl TOMbKO B TeX Cnyyasax, Korga
3aTparMBaloTCa BOMPOCbI YacTHOW XM3HW nybnuyHbix aeatenenm (cm. Emwanos W.C.
OuddamaumoHHble cnopbl: nosvuuuu EBponerckoro cyga no npaBam yerioBeka npu ux
paccmoTpeHumn // BnuaHne mexgyHapoOHOro npaea Ha HauMOHanbHOE 3aKoHOo4aTeNbCTBO.
MaTtepunanbl 3acegaHns MexayHapOOHOW LUKOMbI-NPaKTUKyMa MOMOObIX YYEHbIX-IOPUCTOB,
Mockea, 24-26 maa 2007 r.// OTB. pea. T.A.Xabpuesa u HO.A. Tuxommpos, M., 2007, C. 60-
63).

PeleHne nepeyncrnieHHbix npobreM no3BOMMT COBEPLUEHCTBOBATb MPAaBOBbIE OCHOBbI
opraHv3aumn n gesTenbHOCTU NONUTUYECKUX NapTUi U UX dpakuuid B napnamMeHTe B Lensx
AeMokpaTm3auum obLuecTBa.
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A xoTena Obl OCTAaHOBUTBLCS Ha TeOpPeTUYEeCKMX acrnekrax o6o3HayeHHOW B [oknage
B.[l.30pbkmHa npobnembl KpUTEPUEB OrpaHNYEHNs NpaBa Ha 06beanHEHME B NONIUTUYECKYHO
napTuto. OTa npobnema 3acnyxmBaeT ocoboro BHMMaHWs, NOCKONbKY BOMPOC O KPUTEPUSIX
(T.e. OCHOBaHMSIX M npegenax) 3akoHoO4AaTENbHOroO OrpaHM4YeHust NpaBa Ha obbeduHeHune
OTHOCUTCA K 4MCrny Hamboree CrOXHbIX acnekToB MpaBoOBOM Teopunm u Haubonee
aKTyanbHbIX NPObemM COBPEMEHHOW POCCUIACKON MONMUTUKO-NPAaBOBON NPaKTUKN.

C TOYKM 3peHnst TeopuKN Npaea KpUTEPUM OrpaHUYEHNs Npas YenoBeka - 3To, N0 CyTn aena,
KpUTEpUN pasrpaHnveHns npaBa Kak cdepbl MHAMBMAOYanbHOW cBOOOAbLI OT BMACTHOrO
npoussona, obGneyeHHOro B opmy 3akoHa. JTOT dyHAAMEHTanbHbIN  unocodcko-
NpaBoOBOW B CBOEN B OCHOBE BOMPOC UMEET caMOe akTyanbHOe NpakTU4eckoe 3HavyeHue ans
Hawen cTpaHbl, KOTOpas MepeXuBaeT CIOXHbIM MNepuos nepexoga OT aBTOpPUTapHO-
TOTanUTapHOro, NPMKasHoro (T.e. NMPOM3BOSIbLHOMO) 3aKoHoA4ATeNbCTBa K CUCTEME NPaBOBbIX
Mo CBOEN CYTU 3aKOHOB, B OCHOBE KOTOPbIX NEXWUT NPU3HaHMe HeoTYyXXOaemblX MnpaB u
cBobo venoseka n rpaxgaHuHa. lNpu Bcex HEU3BEXHbIX OTKIIOHEHUAX OT 3asdBMEHHOro B
Havyane 90-x rogoB NPOLUIIOrO Beka Kypca Ha MNpaBoOBOEe pasBUTUE, 3TOT UCTOPUYECKUI
BekTOop OyaeTr coxpaHaTbes (B NpoTMBHOM crydae y Poccum npocto HeT Oyayuwiero). B
CUTyauumn O4YeHb HEMPOCTOro, BHYTPEHHE NPOTUBOPEUYNBOrO, HO BCE-TAKM 1pagoe8o20 B CBOEN
obuern HanpaBNEeHHOCTU Pa3BUTUS CTPaHbl MMaBHbIA CoLManbHbIN 3anpoc, obpalleHHbIn K
IOpUONYECKON HayKe CBsi3aH C pa3paboTKon TeopeTMdeckM nocrneaoBaTeflbHbIX U
aMMMpUYeckux BepudurumMpyeMbIX KpUTEPUEB pasnuyeHusl npaeBa OT MpousBona B opme
3aKOHa, T.€. KpUTEPUEB OrpaHNYeHns 3aKOHOM KOHCTUTYLIMOHHLIX NMpaB YenoBeka.

Mpnyem, ocoObii O6LLIECTBEHHbLIA WMHTEPEC BbI3LIBAOT Kak pa3 oOOCy)XOaemble CEerogHs
BOMPOCHI, KacalLLmMecsa Kputepues orpaHnyeHus npaesa Ha obbeanHeHne B napTum 1 npasa
Ha cBoboaHble BbIGOpLI. Benneck nHTepeca K aToOMy Kpyry BOMPOCOB CO CTOPOHbI LUMPOKUX
Macc HaceneHuss He cnyyaeH. [leno B TOM, 4YTO OCYyLECTBMEHME MMEHHO 3TUX MNpaB
yenoBeka W rpaxgaHuHa obecneynBaeT CoO34aHME MHCTUTYLMOHANbHbIX rapaHTun
peanu3aumMm BCexX ocTanbHbiX MpaB. lMoTomy 4yTto 6€3 HannuMs MHCTUTYTOB MPaBOBOW
AEMOKpaTUKN Kak MHCTUTYLMOHaNbHON oopMbl cBOBOAbLI HEBO3MOXHO (hopMMpoBaHME NpaBa
Kak HopMaTMBHOW hopMbl cBOGOAbI. Y Hac aaxe B cpeae nubepanbHon onnosvummn boityeT
npegcraBneHne 0 TOM, YTO «BEPXOBEHCTBO MpaBa, He3aBUCUMMbIN cyd — Oonee BaXKHble
WHCTUTYTbI, YeM nonuTuyeckas KoHkypeHuma»'. Ho geno B Tom, 6e3 BbIGOPOB, OCHOBAHHbIX
Ha cBOOOAHOM N YECTHON MONUTUYECKON KOHKYPEHLIMW, HEBO3MOXHbI HU HE3ABUCUMBINA Cy[,
HNW BEPXOBEHCTBO npaga. [MoTOMy 4TO HE3aBMCUMOCTb Cyda OT MCMOSHUTENbHOW BracTu
MOXeT ObITb rapaHTMpOBaHa TOSNbKO MOSIHOLEHHbIM MapnamMeHToM. M Tonbko naprnameHT,

! Carapos Noyemy st nognucan aTo nuceMo ¢ TpeboBaHnem cBoboaHbIx BbibopoB // HoBas raszeta. 30.05.2011.
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cchopmmupoBaBLLMICS MO UTOram YECTHOW NONIUTUYECKON KOHKYPEHLUKN, CNOoCOBeH NpuHMMaTh
rpasosblie 3aKOHbI, T.€. 3aKOHbl, B OCHOBE KOTOPbIX NEXMWT COrfacoBaHMe MHTEPEecOB BCEX
CrnoeB HaceneHus Ha Havyanax bopManbHOro paBeHcTBa. [103TOMy NO3YHI MaCCOBbIX aKUmi
«3a YecTHble BbIOOPbLI» UMK, YTO TO XXe caMoe «3a YECTHYI NOSNMUTUYECKYHO KOHKYPEHLMIO» -
370, N0 cyTK gena, no3yHr 6opbObl 32 Npaeo.

OueHb BaxHbIM MoacnopbeM B 3Ton 6opbbe ABnseTca Hanuuve B cTpaHe KoHCTUTyuuw,
KoTopas B MOSIHON Mepe OTBEYaeT eBPONENCKNM CTaHgapTam B obnactu npae vyenoseka. A
UMel B BMOy [Jaxe He CTOMbKO BMOMHE CTaHOapTHbIM KaTanor 3TUX MpaB, CKOMbKO
KOHCTUTYLIMOHHbIE NONOXEHWS, 3afaloLLme KpUTEPUN UX OrpaHnYeHms!.

OTU KpUTEPUM HEe OYeHb ferko vutarTca B Tekcte KoHcTuTyumu. M 3gecb Hago oTtaath
pomkHoe KC, ycunuamm KoToporo paspaboTaHa BakHasi npaBoBasi No3uums, No3BonsaoLwas
yBA3aTb B LIEMNOCTHYIO OPUONYECKYI0 KOHCTPYKLUMIO eBpornenckne crangaptbl B obnactu
orpaHnYeHna npaB YernoBeka M nonoxeHmsa poccunckon KoHcTutyuuu. lNpuyem, cnepyet
oTMeTUTb, 4YTo y KoHcTuTyumoHHoro Cyga He Obino BO3MOXHOCTW OrnepeTbCsi B 3TOM
CNOXXHOM BOMNPOCE Ha MPU3HaHHYIO B IOPUANYECKON HayKe OOKTPUHY KPUTEPUEB OrpaHnYeHuns
npae 4enoseka. [1oTomMy 4TO ypoBeHb pa3paboTKM 3TON TEMbl B HalLEW KOHCTUTYLMOHHO-
NpaBoOBOW Hayke He COOTBETCTBOBAs 3Ha4YeHuto npobnemsbl H1 B 1993 r., koraa Cya Bnepsble
obpaTunca k aton Teme, HM B 2003 r., kOorga oH cchopMynupoBan OKOH4YaTENbHYI0 BEPCUID
NpaBoOBOW NO3ULMW MO JAHHOMY BOMpPOCY.

Cenyac, korga HakonneH 3HauyuTenbHbIM OMbIT NPUMEHEHMs 3TOW MNPaBOBOW MNO3ULMN,
3agava 3akoyaeTcs B TOM, 4TOObl BBECTU €€ B Hagsfexaluin TeOopeTUKO-NpaBOBOW
KOHTEKCT W KOHKpPEeTU3MpoBaTb MO psAdy HanpaBneHWn, KoTopble SBMAKTCSA Haubonee
YA3BMMbIMU C TOYKU 3PEHUS BO3MOXHOCTU OTCTYNMEHUss OT €eBPOMENCKNX MpaBOBbIX
CTaHOapTOB M KOPPECMNOHAMPYIOLLNX UM NOSNOXEeHUI poccunckon KoHetutyuuu. Llenb moero
BbICTYMNIIEHMSI — NPUBIIEYb BHMMAHME K 3ToN npobreme n NpeanoxuTb BO3MOXHbIA anropuTm
ee pelueHus.

lMpexage Bcero HaMnOMHIO cogepXaHme 3TOW NPaBoBOK NMO3MLNK, KOTOPOE B CBOEM «CYXOMY,
HOPMATMBHO 3HA4YMMOM OCTaTKe CBOAWUTCA K CregylwuMm Te3ncam: «OrpaHuyeHust
KOHCTUTYUMOHHbBIX NpaB ... [JOMXKHbl OblTb  HEOOGXOoOUMbIMW KM COpa3MepHbIMU
KOHCTUTYLIMOHHO NpU3HaBaeMbIM LeNsSM Takux OrpaHuyYeHuny», Npyu aToM 3akoHodaTerb «He
MOXET OCYLLEeCTBNATb Takoe perynupoBaHune, KoTopoe nocsrano Obl Ha caMo CyLecTBO TOro
NN MHOTO NpaBa 1 NPUBOAWINO Bbl K yTpaTe ero peanbHOro CoaepaHus...»2,

Takum o6pasom, KC paspabotaHa npaBoBasi KOHCTPYKUUSA MO BONPOCY O Kpumepusix (T.e.
OCHOBaHusIX W npedenax), COrnacHO KOTOPOM OrpaHU4YeHMe KOHCTUTYLMOHHBLIX MpaB
yenoseka eaepanbHbiM 3aKOHOM JOJDKHO OCYLLECTBMASATLCA 10 OCHOBAHUSIM, CBSI3AHHbLIM C
3aLUNTOM KOHCTUTYLMOHHBIX LieHHOCTen (Bkniovatowme B ceba ueHHocTn obuwero Gnara u
apyrme npasa 4enoseka), U B rpedenax, 3ajaHHbIX HEOOXOAMMOCTbIO: a) obecneunTb
copa3mMepHOCMb MeXay OrpaHuveHMeM npaB 4venoBeka W 3awuwaemMbiMuM Mpu  3TOM
KOHCTUTYLIMOHHBbIMW LLEHHOCTSIMM 1 ©) COXpaHUTb Cyw,ecmeo orpaHM4MBaemoro npaea. JTta
npaBoBasi KOHCTPYKUMS cornacyeT MoNoXeHUs pocCUMCKon KOHCTUTYLMM C eBpOnerncKuMu
CTaHgapTamm B cdepe oOrpaHMyeHuss npaB YenoBeka, COrfacHO KOTOPbIM — Takue
orpaHNyYeHnss AOfKHbl OblTb Ccopa3MepHbl npecnegyemMbiM LensMm UM HeobxolOumbl 8
Oemokpamu4yeckom obwecmee. [lpnyem, B pamkax 3TON HOPUAMYECKON KOHCTPYKLUU

2 AG3au 4 n. 3 MOTUBMPOBOYHOM YacTu MoctaHoBneHus KoHcTutyumoHHoro Cyga P® ot 30 oktabpsa 2003 .
Ne15-I no geny o NpoBepke KOHCTUTYLIMOHHOCTW OTAENbHbIX NonoxeHnn ®eaepanbHoOro 3akoHa «O6 OCHOBHbIX
rapaHTusix nsbupatenbHbIX NpaB 1M NpaBa Ha yyactTue B pedepeHayme rpaxaaH poccunickon Pepepaumun» B
CBHA3M C 3anpocoM rpynnbl genytatoB [ocygapctBeHHon [ymbl u xanobamu rpaxgaH C.A.Bytmana,
K.A.KaTtaHsaHa n K.C.PoxkoBa.
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eBponenckne craHgapTbl ObIIM HE MPOCTO YBsI3aHbl, COrfacoBaHbl C HOPMaMu POCCUNCKOMN
KOHCTUTYLMK, HO U NONYYUIM HaANEeXaLlyo Ipuandeckyro KOHKpeTnsaumio.

Tak, npuHyun copasmepHoCMuU Kak esponelickuli npasosoli cmaHOapm chopmynnpoBaH
BeHeumaHckon kommucemen crnegyowmm obpasom: «J1iobble orpaHMyeHns, HaknagbiBaemble
Ha npaBa MONMUTUYECKMX MNApPTUN, - CKasaHOo B PykoBOAALWMX MNPUMHUMNAX OTHOCUTENBHO
perynupoBaHust nonutndecknx naptun ot 2010 r., - AOMKHbI ObiTb MO CyLEeCTBY CBOEMY
CopasMepHbl KOHKPETHOM npecrnenyemMon uenn n 4eNCTBeHHbl UMEHHO A5l €€ LOCTUKEHNSA.
MpaBoBas nosuuusa KoHctutyumoHHoro Cyaa P®, coxpaHasa obwmun cMbicn 3TOM hopMyIbl,
YTOYHSIET, YTO LEeNbio, pagn KOTOPOM MOryT ObiTb OrpaHMYeHbl NpaBa 4YenioBeka, sSBNAeTCs
3aWmTa KOHCTUTYLUMOHHBLIX LIEHHOCTEN, nepeyncneHHolx B 4.3 c1.55 KoHcTuTyummn, a
TpeboBaHMe eBpPONEencKoro NpPaBoOBOro CTaHAapTa, COrmacHO KOTOPOMY OrpaHU4eHus npas
yenoBeka [OOMKHbl OblTb HEOOXOAMMbI B OEeMOKpaTM4ecKOM oOLecTBe, MOnyyYnsio CBOK
IOPUONYECKYI0 KOHKpeTU3aumio B 3anpeTe Ha BTOPXEHWe B CylWecTBO npaea. Takas
TpakTOBKa AaHHOro TpeboBaHUA MCXOAWUT U3 MPU3HAHMA B KayecTBE OCHOBOMOMaratoLLmx
NPVHLUMNOB AEMOKpPaTUMN NPUHLMNA BEPXOBEHCTBA NMpaBa M HEMPUKOCHOBEHHOCTM OCHOBHbIX
npae n ceoboa, cpopmynupoBaHHbix B Pesontouun MNMACE ot 1983 r. n pa3Butbix B LLENIOM
psge npaBoBbix nosvumni ECMNY.

Takmm o6pasom, paspabotaHHaa KoHCTUTYyUuMOHHbIM CyaoomM npaBoBas KOHCTPYKLUUS
KpUTEPUEB OrpaHUYeHus npaeB 4erioBeka B obwemM BuAe MOMHOCTbI0 COOTBETCTBYET He
Tonbko cTaHgaptam CoBeta EBponbl, HO K 6Gonee XecTkMM CcTaHgapTam 3anagHo-
€BPONEenCcKoro KOHCTUTYUMoHanuama. OgHako, CyTb Aena, kak U3BeCTHO, KpoeTcs B AeTansx,
B OaHHOM criydae - B AeTandx WHTepnpeTauum 3ton obwen dopmynupokn. pakTuka
NpYMEHeHNa OaHHOW npaBoBow no3vuun KoHcTutyumoHHoro Cyga npu pacCMOTPEHUU UM
Xanob Ha HapylleHue npaBa Ha o6beanHeHMEe B NMONMUTUYECKYIO NApPTUIO, NOKa3bliBaET, YTO
BbICTpOeHHad CyaomM  TeopeTudeckas  KOHCTPYKUMS  HyXOaeTca B AdanbHenwem
TeopeTNYeCKoOM pa3BUTMM MO ABYM OCHOBHbIM HanpasneHusM. [lepBoe CBA3aHO C NOHATUEM
COpa3MepHOCTM MexXay OrpaHMyeHMeM nMpaB 4enoBeka W 3aluaeMbiMu NpU 3TOM
ueHHocTaMu obulero 6nara, a BTOpoe - C MOHSATMEM TOro CyllecTBa npaBa, B KOTOpoe
3aKoHoAaTernb He AOMKeH BTOpraTbCA.

Uto kacaeTca npuHUMna copasMepHocmu, TO naBHasg npobrnema, cBs3aHHad C 3TUM
NPVHLMNOM, 3aKnoyaeTcs B TOM, YTO COM3MEPSTb MOXHO NULLb Ka4eCTBEHHO OOHOPOAHbIE
ABneHns. HeBO3MOXHO BbISIBUTb COpPa3MepHOCTb U YCTaHOBUTb 6GanaHC mMexay npaBoM
yenoBeka Ha o6beanHeHMe B NONUTUYECKYIO MNapPTUIO N TaKOW KOHCTUTYLIMOHHOW LIEHHOCTLIO,
Kak ©esonacHOCTb rocygapcrtea, No noBoAdy KoTtopon B Poccum Bcerga ObI0 NPUHATO
CUMTaTb, YTO «Mbl 3@ LIEHOW He nocTommy. [MoCKoMnbKy npeacTtaBneHns O TOM, YTO MOXHO
Kak-TO CcopasMepsiTb CTeneHb OrpaHuMyeHus uHAuBMAYasnbHbIX MNPaB CO 3HAYMMOCTLIO
3awmuaemMblx NpyM 3TOM OBLWIKMX UeHHOCTen, nonyumnu 6onblioe pacnpocTpaHeHue B
NpPaBoOBOK TEOPUM U NPAKTUKE, COLUSTIOCb HA Takoro aBTOPUTETHOIO topuUcTa, Kak P. [IBOPKUH,
KOTOPbIA nucan, Y4To XoTs «MeTadopa YCTaHOBIEHUSA paBHOBECUS MeXay ObLLeCTBEHHbIMU
WUHTepecamMn 1 NIMYHbIMK TpeboBaHNAMU NPOYHO BOLLUMA B HALLY NOMUTUYECKYIO U NPaBOBYIO
pUTOPUKY», TEM He MeHee, TakoW nogxond sBnseTca  noxHelM. [MogobHoe
«ypaBHOBeLUMBaHME», CHUTAET OH, YMECTHO NuLlb Torga, «Korga rocygapctBy NpUXOAUTCA
BbIOMpaTb Mexay KOHKYpupylowmMmu npaBamuy. B npoTMBHOM criydyae, «UMMEeT MecTo
nyTaHuLa, rpossillas pa3pyLunTb CaMo MOHATUE NPaB UHAMBUAAY®.

370 03HayaeT, YTOo, rOBOPSi 0 HEOGXOAMMOCTM 3aLUMTbI KOHCTUTYLIMOHHbBIX LIEHHOCTEN Kak 06
OCHOBaHUU OrpaHu4eHnst npaBa Ha obbeavHeHne, Cyad AOMKEH YTOYHUTb, KakMe WMEHHO
npaBa u cBoGOAbl YerioBeka MOryT OblTb HapylleHbl, €Cnu COOTBeTCTByLLNE
KOHCTUTYLMOHHbIE LIEHHOCTU He OyayT OOMKHbIM 06pasoM 3aluuuieHbl. DTO 3HAYUT, YTO

8 HeopkuH P. OnpaBax Bcepbes. M, 2004. C. 271.
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AaHHble KOHCTUTYLIMOHHbIE LIEHHOCTWN OOSMKHbI ObITh BbIpaXXeHbl Yepe3 KoppecrnoHAaMpyoLme
UM npaBa 4Yenoseka. /IMeHHO Takon noaxon npoaemoHcTpupoBan Esponenckuin Cya npwm
paccMoTpeHun xanobbl poccunckon PecnybGnvkaHCKOW napTvu, KOrga ykasan, 4to ans
BMeLLaTenbCTBa rocygapctBa BO BHYTPEHHIOW AEATENbHOCTb MNapTumM HegocTaToOYHO
cocrnatbCs Ha HeobXoOuMMOCTb 3aliMTbl BHYTpUnapTUMHOM gemokpatun. [logoGHoe
BMELLATENbCTBO MOXET ObiTb ONpaBAaHO NWWb MPU HanMyum kanob CO CTOPOHbI Cammux
YNEeHOB Ha HapylleHue KX npaB npw Bblbope AgeneraTtoB, opraHM3aumM K NpoBeneHUs
cbesgoe M T.0.° Takas no3nUMA O3HAyaeT, 4YTO OrpaHUYeHuMe npaB rpaxgaH Ha
nonuTnyeckoe obbeanHeHMe C Uenbl 3awuTbl AEMOKPATUYECKUX LEHHOCTEN MOXEeT
cYMTaThCa NPaBOMEPHbIM NUWb MOCTOMbKY, MOCKOMbKY OHO CrnocoGCcTByeT 3alumTte
KOppPEeCnoHONPYOLNX 3TUM LIEHHOCTAM MpaB 1M cBoboa Yenoseka U rpaxgaHuHa. Npuyem,
yrposa gns 3Tux npae OOMMKHA HOCUTb HEe TMNOTEeTUYECKUA XapakTep, a NoATBepXAaTbCs
KOHKpeTHbIMU ¢hakTamu. Tak, B 9TOM Xe pelueHun EBponenckoro Cyga (xoTa n no gpyromy
noBsody) OTMeYaeTCsi, YTO MpUMEHsieMble TFOCy4apCTBOM CaHKUUK, 3aknoyawwmecs B
orpaHV4YeHnn npae 4venoBeka, AOMKHblI OblTb «CBSI3aHbl C BbISIBIEHWEM pearnbHON Yrposbl
HauMoOHamnbHLIM MHTEpPecaMm, B 4YacTHOCTWM, C (aKkTamMu, OCHOBAHHbIMM Ha KOHKPETHOW
nHpopMaLmn»®,

Elle cnoxHee ¢ TeOpeTUYECKOM TOYKN 3peHUst 0OCTOUT Aeno ¢ TpeboBaHMeM He BbIXOAUTb
3a rnpedesibl OrpaHNYEHNS NpaB YenoBeka, O4YepyYeHHbIe 3anpeToM BTOpraTbCsa B Cyw,ecmeo
orpaHnymBaemoro npasa. KOpuandeckasi KOHKpeTM3auusa aToro TpeboBaHusa npegnonaraet
HanuyMe no3nuum No BOMPOCY O TOM, B YEM COCTOMT CyLLEeCcTBO (T.e. CYLLHOCTb) Mnpaea.
Bonbwnm [OCTOMHCTBOM paccmaTpvBaemMol npaBoBow no3vumm KoHctuTtyumoHHoro Cyaa
P® aBnsieTcs yxxe To 06CTOATEeNbCTBO, YTO 34eCh NOAHNUMAETCS BONPOC O CYLLHOCTU NpaBa u
Taknm obpasom, No cyTu Aena, oTBepraeTcs BCe elle OOMUMHMPYHLAs B Hallen Teopum 1
NnpakTUKe LOKTPUHA HOPUONYECKOro MO3MTUBM3MA, KOTOpas OTpuLaeT CYLHOCTb npaBa Kak
KpUTEPUA OTNMYMS NpaBa OT rocyaapCTBEHHOrO NMPOM3BOSia U CBOAWT MPaBO K 3aKOHY Kak
NPOM3BONIbHOMY (T.€. HE CBSI3aHHOMY CYLLUHOCTHbIM KPUTEPUEM) BENeHuto nyormMyHom
Bnactn. OgHako otcytctBue y Cyaa BHATHOW TeOpeTUYecKoM no3vummM no BOMPOCY O
CYLLLHOCTM NpaBa, NPMBOAMT K TOMY, YTO OH peLlaeT 3TOT BONPOC CUTYaTMBHO, @ 3HAYUT - He
Bcerga nocriegoBaTeribHo.

OTO XOpoLWo BMOHO Ha npumepe OByX pewweHun Cyga no ogHOMY M TOMY e BOMpoOCYy —
BOMPOCY O YUCIIEHHOCTWN MonuTM4eckon naptuun. NepBbin pa3 (korga ocnapwvBanach niaHka
yncneHHoct B 10 Tbic. YneHoB) Cya, OTMETUB, YTO YNCIIEHHbIV COCTaB NapTUN He AOSKEH
ObITb Ype3amepHbIM, 4TOBbI HE MocsraTb «Ha camo CyLecTBO (OCHOBHOE codepKaHune) npasa
rpaxgaH Ha obbeauHeHue»6, CBs3an CywecTBO 3TOr0 npaea C  [PUHUUNIOM
MHoz2onapmutHocmu. «KonnyectBeHHbIe KpUtepun, — otmeyaeTcsa B [NoctaHoBneHun Cyaa,
— MOTyT NpnobpecTn HEKOHCTUTYLIMOHHLIN XapakTep B TOM criyvae, ... eCiin — B HapyLueHue
KOHCTUTYLIMOHHOIO MpUHLMMNA MHOFOMNapTUAHOCTN — Ha MX OCHOBaHWUW BygeT cosfaHa nuilb
oaHa nonutudeckas naptusy. MNpyu noBTopHoM obpalueHnn B KoHCTUTYUMoHHbIM Cyg PO no
AaHHomy Bonpocy Cya OTOXAECTBMI CYLLECTBO NpaBa YXe C MHbIM MPUHUUMOM, a8 UMEHHO C
MpUHYUnom HeduckpumuHayuu. Bo BCakom criyyae, oTCyTCTBME NocAraTensbCTB Ha CyLLECTBO
npaea cyd obocHoBan TeMm, YTO 3aKoHodaTenbHble TPeboBaHMS K YACNIEHHOCTM NapTUN «HEe
HOCAT OUCKPUMWHALMOHHOIO XapakTtepa, MOCKOSIbKY ... B paBHOW Mepe pacnpoCTpaHsIoTCS

* §88 MOTMBMpPOBOYHON yYacTu [MoctaHoBnennsa ECMY no geny «PecnybnukaHckon napTtum Poccum - npotuB
Poccum». Pexxum goctyna: http: // jurix.ru » ...news...espch...respublikanskoj-partii).

® Tam xe. §129 MOTMBMPOBOYHON YacTu NocTaHoBNEHWS.

® MocraHoBneHune KoHcTtuTyumoHHoro Cypga P® ot 1 depana 2005 r. Ne 1-M «[o peny o nposepke

KOHCTUTYLIMOHHOCTM ab3aLeB BTOPOro M TPeTbero nyHkta 2 ctaTbu 3 U MnyHkTa 6 ctatbn 47 depgeparnbHoro
3akoHa "O MonMTMYeckMx NapTusix" B CBA3M ¢ xanoboi obLLecTBEHHO-NONUTUYECKON opraHn3auum "banTuiickas
pecnybnukaHckas naptma™» (n.4 MoTMBMpPOBOYHON YacTu MocTtaHoBnenus) // Pocc. raseta. 2005. 8 desp.


http://www.jurix.ru/
http://www.jurix.ru/jurix-news/113-reshenie-espch-po-zhalobe-respublikanskoj-partii-rossii.html
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Ha Bce napTum obLlecTBEeHHble 00beauHeHus, MNOo3NLUMOHUpYoWMe cebsi B KadecTBe
NONUTUYECKVX NapTHiiy .

Ha mown B3rnsig, npy pacCcMOTPEHMM BOMpPOCA O KPUTEPUSIX OrpaHUYEHUs npaB 4erioBeka
cnefyeT UCXoOAUTb U3 TPaKTOBKM CYLLHOCTM MpaBa Kak ¢ghopmaribHo20 pagseHcmea rirodel 8
ceobode. C nosvumi Takoro nogxoga MPUHLMN MHOrONapTUMHOCTM O3Ha4aeT He MNpPOCTO
BO3MOXHOCTb CO34aHusi OABYX W Oonee napTum M gaxe He Hannime MHOXECTBEHHOCTU
napTun, a BO3MOXHOCTb oO0ecrneyeHuss B paMKax 39TOM MHOXECTBEHHOCTU pPaBHOW
NONMUTUYECKON KOHKYPEHUMW. A MPUHUMN HEAUCKPMMMHAUMKW NpeacTaeT He NpoCTo Kak
paBEHCTBO MapTUin Nepeq 3aKOHOM, a Kak PaBeHCTBO Mepeq rpasosbkiM 3aKOHOM, B OCHOBE
KOTOPOro NEXUT CnpaBensiMBoe CorflacoBaHue no3numi BCeX 3anHTEPECOBAHHbBIX CTOPOH Ha
Hadanax dopManbHOro paBeHcTBa.

lMoHMMaHMe cylWHOCTM npaBa Kak dopManbHOro paseHcmea 68 ceobode 0OGOCHOBAHO B
pamkax Hambonee paspaboTaHHOM B MOCTCOBETCKOM dunocodpum npaBa KOHLEeNUun
NPaBOMOHNMMaHWS, MOMyYMBLUE HasBaHue nubepTapHo-topuanyeckoin®.  dopmanbHoe
pPaBEHCTBO paccMmaTpvBaeTCa 30eCb B KayeCTBE YHMBEPCANbHOIMO Kpumepuss omiuyusi
rpasa om rpou3sorsia, BK4aLWero B cedst 1 paBeHCTBO NpaB 1 00s13aHHOCTEN CyOBbEKTOB
OLHOro NPaBOBOro cTaTyca, U PaBeHCTBO Meped 3akoHOM U CyaoM (Mmesa B BUAY, YTO 3TO
NpaBoBOM 3aKOH W CNpaBeanuBbIA Cyd), W Hagnexawyl KOoOopauvHauui npaB U
06s3aHHOCTEN CYOBHLEKTOB NpaBa, U COpasMepHOCTb MEXAY BUHOW M OTBETCTBEHHOCTbIO, U
T.0. Bce HasBaHHble NposiBNeHVs paBeHCTBa CyObeKkToB B npouecce peanusayuu VMn
CBOEro npaBa CTaHOBATCS BO3MOXHbBIMW TOSTbKO NMOTOMY, YTO 3TW CyObeKkTbl BbICTYNaoT Kak
nvua, Bons KOTopbIX Gbina B paBHOM Mepe yyTeHa B npouecce rpagoobpasosaHus. Takmm
obpasom, nubepanbHO-OEeMOKPaTUYECKUA  XapakTep rocydapcTtBa SBNAeTCS  34ecCb
npeanockIfikon opMMPOBaHUa U PYHKLMOHMPOBAHUA NpaBa Kak ¢hopMbl U Mepbl c80600b1
uHOusuda. T[loaToMy B pamkKax [aHHoro nogxoga ocoboe BHUMaHWe yaensieTcs
obecnevyeHnio rapaHTMi Tex npaB YerioBeka, KOTopble CO34alT WMHCTUTYUMOHAalbHbIE
NpeanocbinkKn Ans npaBow (UNwn, roBops B TEPMUHOMNOMMM HalMX 3apyOexHbIX Konner -
NIPanMCcTU4eCcKon) 4eMOKpaTUm.

MpMeHeHne Takoro kpuTepusi - npuvHUMNa ¢OpManbHOr0 pPaBeHCTBA - K OLEHKe
NpaBOMEPHOCTM TpeboBaHWN K YMCNEHHOCTM MNApTUM O3HaYyaeT, YTO 3Ta UYMCNEHHOCTb
OOIDKHA OblTb Ha TaKOM YPOBHE, KOTOPbLIN MUCKNoYan 6bl BO3MOXHOCTb NMPUBUINENMI OOHUX
napTum nepea ApyrMMu (4TO0, B KOHEYHOM WTOre O3Ha4vaeT OTCYTCTBME NpUBUNETNA B
npouecce peanusaumm epaxxkdaHaMmu CBOEro npasa Ha o0beanHeHne B napTuio). B ycnosumsx
coBpeMeHHon Poccunm 0cobeHHO BaHO obecneunTb PaBeHCTBO NapTUMMA He3aBUCUMO OT
HaNUuMsa y HUX PUHAHCOBBLIX Y aAMUHUCTPATUBHbBIX PECYPCOB. OTO O3HA4YaeT, YTO 3aKOH O
napTMax [OOIDKEH nMpefoCTaBUTb  MOMUTUYECKM  aKTUBHBIM - FpaXgaHaMm  pearibHyto
BO3MOXHOCTb CO34aTb MapTUIO, ONUpPasdCb Ha CBOW 3HTY3MasM, CBOUM OpraHu3auuOHHble
pecypchbl 1 NOAUTUYECKUN NOoTeHUnan ceoen ngeonorun. PelleHne Bornpoca O YNCHEHHOCTH
napTMn € no3vUMIA Takoro noaxoga TpebyeT yyeTa BCEro coumanbHOro U MpaBoOBOro
KOHTEKCTa AeNCTBUS 3akoHa O napTuaxX U OOMKHO OblTb OCHOBaHO Ha OYEeHb Cepbe3Homn
NpaBoOBOM, COLIMOSIOrMYECKON U NONIUTONOrMYECKON aKCnepTm3e.

B KoHctutyuun PP npuHUmMn opmanbHOro paBeHCTBA, BblpaXaloWuin CyLLHOCTb NpaBsa,
nony4mn HopMaTMBHOE 3akpenreHue B Y. 3 cT. 17, cornacHo KOTOpOM NpY OCYLLLECTBIEHUN
npaes m cBobog Hemnb3a HapywaTtb npaBa M cBobogbl Apyrvx nuvy. Ota dopmyna B

" MocraHoBneHve KoHcTutyumoHHoro Cyma P® ot 16 wuona 2007 r. Ne 11-[1 "o geny o npoBepke

KOHCTUTYLUMOHHOCTU OTAENbHbIX MNonoxeHun ctaten 3, 18 mn 41 depepanbHoro 3akoHa «O MONMUTUYECKMX
napTusix» B CBSA3W C >anobor nonutmvyeckon napTum «Poccuickasi KOMMyHUCTUYeckast paboyaa naptus —
Poccwuiickas naptua komMmyHucToB» (M. 3.3 MOTMBMpPOBOYHOM YacTu [locTtaHoBnewus)). Pexum poctyna:
eurolawco.ru > practicenews...2007/07/16...1096.html

8 MoppobHee cm.: HepcecsiHy B.C. dunocodums npasa // YuebHuk ans By3os. M. 2006.


http://www.eurolawco.ru/
http://www.eurolawco.ru/practicenews/ConstCourt/2007/07/16/judgement_1096.html
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COBOKYMHOCTU cO cT.55 KoHcTuTyumn P® 3agaeT TOT KOHCTUTYLMOHHO-NPaBOBON KOHTEKCT, B
KOTOpbI/A MOSIHOCTBIO  BMMCLIBAKOTCA  €BPOMenckne craHdapTbl OrpaHuWyYeHnsa npas,
onpegengwolimMe rapaHTUM MNpPOTUB HENpPaBOMEPHOro BTOPXEHWSA 3akoHogaTens B Mpasa
yenoseka. [lpn atom Hopma 4. 3 cT. 17 BbICTynaeT AOMOMHUTENbHOW (MO CPaBHEHUIO C
EBponenckon KOHBEHLMEN, B KOTOPOW MNOAOOHbIE HOPMbI OTCYTCTBYIOT) rapaHTMen npoTus
HenpaBOMEPHOro OrpaHUYEeHNs npaB YeroBeka, MOCKOMbKY, MO CMbICIY OaHHOW HOPMBbI,
obecnevyeHne OAHMX MpaB 4enoBeka, KoTopble MOryT ObiTb HapylleHbl Npu 3awuTte
LeHHocTewn obuero 6nara, He JOMKHO BECTU K HApYLLEeHWUI0 ApYrnx npas YernoBeka.

MnpumMeHnTenbHO K NpaBy Ha o6beanHeHne poccumnckas KOHCTUTYUUSa CoaepXXnT eLle ogHO
OYEeHb BaXHOE [JOMOSfIHEHME K I3TMM rapaHTUsIM MnpaB YerioBeka, OTCYTCTByKLlee B
EBponenckon koHBeHUMU. A umelo B BUAYy HOpMy 4. 5 cT. 13, B KOTOpPOW «3anpeLyaetcs
co3fjaHne n OeATenbHOCTb OOLWEeCTBEHHbIX OObeAWHEHUN, Lenu unu OencTBusi KOTOPbIX
HanpaBfeHbl HA HACUNbCTBEHHOE U3MEHEHNE OCHOB KOHCTUTYLIMOHHOIO CTPOS U HapyLleHne
uenocTtHoctn Poccuinckon ®depepaumn, nogpbie 6e3omacHOCTM rocygapctea, co3gaHue
BOOPY>XEHHbIX (pOpMUPOBaHWA, pa3KuUraHue coumnanbHOW, pPacoBOW, HaUMOHaANbHOW W
penurMosHon po3Huny». EBponenckas KOHBEHLMS He pa3BoOaMT NMOHATUS «OrpaHU4eHne npasa
Ha oObednHeHMe» N «3anpeT Ha OObedMHEHME», TPakTys 3anpeT Kak KpawmHW crydamn
orpaHunyenusi. OTcloga BO3HMKAET HEOOXOAMMOCTb B TakMX YTOYHEHWUSIX, KOTOpble AaHbl, B
yacTHOCTM B PykoBoAALWMX NpUHLMNAX 3anpeLieHns U pocnycka MOoMAUTUYECKMX NapTui n
aHanormyHbIX Mep, NpuHATBIX BeHeumaHckon komuccmen B 1999 r., roe roBoputcd, 4UTO
«3anpeT WM HACUIbCTBEHHbIN POCMYCK MNOJSIMTUYECKMX MapTUXA MOXEeT ObiTb onpaBAaH
TOMbKO B TOM Criyyae, ecrnv napTyum NpornoBeayrT Hacunme Unn UCnonb3oBaHMe Hacunug B
Ka4yecTBe MOSNIMTMYECKOrOo CpeAcTBa AN U3MEHEHUs OeMOKPaTU4eCKOro KOHCTUTYLIMOHHOIO
CTpoOsi, TEM cambIiM, NMOApPbIBas npaea u ceoboabl, rapaHTupyemble KoHcTutyumen. ToT dakT,
YTO MapTUS MPU3bIBAET K MUPHOMY M3MEHEHMN0 KOHCTUTYLUKN, He ABRSIeTCA A0CTaTOYHbIM
ONA ee 3anpeleHns unum pocnyckay. AHanorMdHoe nonoxeHuwe ectb M B PykoBogsawwmx
NPUHUMNAX OTHOCWUTENbHO  pPErynuMpoBaHus napTun, npuHatelx OBCE/BOUNMY n
BeHeuunaHckon komuccmen B 2010, roe roBopuTcs, YUTO  «POCMYCK OENCTBYHOLLMX
NOSIMTUYECKUX NAPTUA UMK XXe 3anpeT Ha co3daHne HOBOW MONMMTUYECKOW NapTUKN SBASOTCA
KpaHUMK CaHKUMSIMW, UMEOLMMNCS B pacrnopsiXeHun y rocygapctea. K atmm mepam He
cnegyet npuberaTb HMKOrAa 3a WCKMOYEHMEM Tex CryvaeB, Koraa OHM  SABNATCH
copasMepHbIMU N HEOOXOANMBLIMWN B AEMOKPATMYECKOM OOLLIECTBEY.

KoHcTutyuns PP npu ee npaBuiibHOM MPOYTEHUU HE HYXOAETCH B TaKUX YTOYHEHWUSIX,
NnockombKy, cornacHo 4.5 c¢T1.13 KOHCTUTyuuKn, Haw KOHCTUTYLMOHHLIA 3akoHoAaTenb
CBsi3blBAET BO3MOXHOCTb 3anpeta 00beANHEHNS NULLIb C TaKUM XapakTepom KX Lenen unm
OENCTBUW, KOTOpble CBSI3@aHbl C HaCWUIIMEM WM OMAaCHOCTBbIO pa3XUraHust HacUius.
dopmMynMpoBKa [aHHOW HOPMbI, COFMACHO KOTOPOWM  «3anpeljaeTtca co3gaHue U
NesTenbHOCTb 00LEeCTBEHHbLIX OObEAVUHEHUI, LIENN NN OENCTBUSA KOTOPbLIX HanpaBneHbl Ha
HaCWUIbCTBEHHOE M3MEHEHNE OCHOB KOHCTUTYLIMOHHOIO CTPOS W HapyLUEHME LENTOCTHOCTU
Poccunckon ®epepaumm, nogpbiB 6€30MacHOCTM rocyaapcTBa, CO3L4aHUE BOOPYXKEHHbIX
dopMMpOBaHUIA, paskuraHme coumanbHOW, PpacoBOW, HALMOHANbLHON U PENUIMO3HON PO3HNY,
BKNoYaeT B cebsa kKak BO3MOXHOCTb 3arnpema oripederieHHol pa3HosudHocmu napmul
(Hanpumep, nNapTUi, UMEKLNX PESIMIMO3HYI0 MapKMpOBKY), Tak U pocrycK (nukeudayuro)
omoerneHOU napmuu. JTO O3Ha4aeT, BO-NEPBbIX, HEBO3MOXHOCTb 3anpeTta WM pocnycka
napTMM MO OCHOBaHWUSAM, NPEeAYCMOTPEHHbIM B KOHCTUTYUMM ONS OrpaHWYeHns npasBa Ha
obbeanHeHne (T.e. NO OCHOBaHWAM, Yyka3aHHbiM B 4.3 cT1.55). A, BO BTOpbIX, -
HEBO3MOXHOCTb 3anpeTa Wnu pocrnycka MnapTMW NuWb Ha TOM OCHOBAHWW, YTO OHU
CTPEMATCA K W3MEHEHMIO OCHOB KOHCTUTYLMOHHOrO CTPOS, MOCKOMNbKYy B KOHCTUTYLMM
roBOPUTCS NUWb O HaCus/lbCMBEHHOM W3MEHEHUN OCHOB KOHCTUTYLMOHHOrO CTpos. Takoe
pelleHne BOMpoca MOMHOCTbID COOTBETCTBYET €BPOMENCKUM CTaHgapTam, COrfacHo
KOTOPbIM 3anpeT Unn pocnyck NapTUin «MOXeT ObiTb onpaBgaH TONbKO B TOM Cry4vae, ecrniu
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napTumn nponoseayrwT Hacunune unnm ncnosrnb3oBaHMe Hacunna B KadectBe MOJINTUYEeCKOro
cpeactea And USMeHeHua 4eMoKpaTn4eCkoro KOHCTUTYLUMOHHOIO CTpOFI»g.

MopgobHas TpakToBka 4.5 cT.13 KOHCTUTYUMM He sBRsieTcs OOLLUENPUHATONM B Hallewn
KOHCTUTYLMOHHO-NPaBOBON Teopun W MpakTuke. HanpotuB, 3Ta HOpMa Hepeako
paccMaTpuBaeTCsl Kak ewe OAHO OCHOBaHWE Ansi OrpaHMYeHust npaBa Ha 0ObeauHeHue,
MOMUMO Tex, KOTopble ykasaHbl B 4.3 cT.55'°. OpHako npw Takol MHTepnpeTauum OaHHOM
HOPMbI OHa, MO CyTWU, HMYero He AobaBnseT K NepeyHio OCHOBaHUIM ANs orpaHnYeHus npas
yenoeseka. Ha wmon B3rnsag, Hopma, 3anpewjalolias  cosgaHne W - OeaTernbHOCTb
9KCTPEMUCTCKUX OObeanMHEeHun, roBoput He 06 oOepaHuYeHUU nNpaBa YeroBeka Ha
obbeanHeHne, a O 3arpeme unu pocriycke ObbeoUHEeHWN, UMEIOLWUNN IKCTPEMUCTCKYHO
HanpaBneHHocTb. B KoHcTutyummn PO 3anpeTt mnm pocnyck obLiecTBEHHOro o6beanHeHus
Kak KpanHAs dpopma OorpaHuveHus npasa Ha obbefuHEeHne BbIHECEH B OTAENbHYH HOpMY
WMEHHO Anga Toro, 4YTobbl 3akoHogaTeNnb M MNpaBoMNpUMeHVenb He cmelwwmBanu 6bl 3Tu
MOHATUA, T.e. He ocywecTBnanu Obl 3anpeT wnNn pocnyck obbeauHeHus No4 BUOOM
orpaHvyeHust npaea Ha 06beANHEHME C LieNblo 3alLMThl BECbMa LUMPOKOro U pacnfbiB4aToro
NnepeyYHss KOHCTUTYLIMOHHBIX LLEHHOCTEN.

Ecnv nog aTuUm yrrnom 3peHust BepHYTbCA K BOMPOCY O YMCIEHHOCTM MapTui, TO oTctoaa
crieayeT, YTO 3aKOH He MOXET 3anpeTuTb NapTUM Mo NpUYMHE UX ManodmcrneHHoctu. OH
MOXeT BBECTM OrpaHMYeHWsl Ha y4yacTve Takux napTuin B BblGOpax, MOTMBMPOBaB 3TO,
Hanpumep, TeM, YTO Ype3MepHasi MHOXECTBEHHOCTb MapTWi, y4acTBYHOLMX B Bblbopax,
MOXEeT MPMBECTU K Ae30pueHTaumMmn usbupartenein M K pacnbifiEHU0 UX ronocoB. B atom
cry4yae orpaHu4eHus npasa Ha nonuMTuyeckoe oobeauHeHne GyayT OCyLLECTBIEHbI C LENblo
3aWmThl NpaB rpaxaaH Ha y4yacTve B yMpaBrieHMM Aenamu rocygapctsa. TeopeTuyeckyto
OCHOBY TaKkoro noaxoda COCTaBMsieT Mpu3HaHWMe Toro obcTosTenbcTBa, YTO pasBuUTUE
MHOrOMapTUMHOCTM — 3TO He camouenb, a NUWb CPeAcTBO peanv3auuMm OCHOBHOIO
NpUHLMNa eMOKpaTUM - NMPUHLMNAG HAPOAHOrO CyBepeHuTeTa.

OTcyTCcTBME 4eTKOM MNpaBOBOM MO3ULMM MO BOMPOCY O pPasfMYeHMM OCHOBaHUW AN
OrpaHMyeHns npaBa Ha OObeaAMHEHWE W OCHOBaHMW And 3anpeta  O6LEeCTBEHHbIX
06beanHEHNI MOXHO NpOCNeanTb Ha npumMepe MOTUBUPOBKM peLleHnin KOHCTUTYLMOHHOro
Cyna P®, npuHATLIX NO pesynbTataM NpoBEPKM KOHCTUTYLIMOHHOCTK 3anpeTa Ha co3gaHue
napTMn NO HaLMOHAaNbHO-PENMIMO3HOMY NMPU3HAKY U 3anpeTa pernoHanbHbliX naptTun. Ecnn B
lMocTaHoBNEHUN No xanobe Ha 3anpeT NapTuUM No HaLWOHAIbHO-PENUIMO3HOMY MPU3HAKY
Cyn pBaxpabl ccbinanca Ha cT1.13, OTMevasi, 4TO OnacHoCTb packona obuiectBa Ha
HaUMOHAINbHO-PENUIMO3HbLIE COCTaBNAKLWIME, YpeBaT pasXUraHMeM HauMOHanbHOW U
PENUrMo3HON Po3HU, TO MPU PacCMOTPEHUM BOMpOca O 3anpeTe pPernoHasnbHbIX NapTUl OH
BoobLle He ynomsiHyn cT1.13 n 06ocHOBbIBaN CBOK MO3MUMIO CChifikaMy Ha 4.3 cT.55, T.e.
paccmaTpuBan 3anpeT pernoHarnbHbIX NapTU Kak orpaHudeHwe npaBa Ha MONUTUYECKoe
0bbeanHeHne. Ho NnpuMEHNTENBHO K perMoHarnbHbIM NapTUsam pedb Wwna He 06 ogpaHuYeHuUU
UX OEeATenbHOCTW, @ UMEHHO O 3arnpeme:. BeAb Takue opraHu3auum paHee yxe Obinu
co3gaHbl, OHW pgenctBoBann n nocne npuHATMM P33 «O NONUTMYECKUX NapPTUSX OHKU
BbIHY>KAEHbI ObINM NPekpaTUTb CBOK AeATENbHOCTb Uy NpeobpasoBaTbCs B OOLECTBEHHbIE
obbeanHeHnsa. A mexay Tem, corniacHo npasoBon no3uuumn ECIY, o koTopon OH, KcTatw,
HanoMHMM B CBA3M C paccMOTpeHneM xanobbl poccuinckon PecnybnukaHckon napTtum,
«MPUHYXOeHne O0beauHEeHUs K MPUHATUIO OpraHM3aunoOHHO-NPaBoOBOM (DOPMbI BOMPEKU
BOINeE ero yupeaurtenemn n YreHoB aBnseTcs HenpvemnemMbimM» ™.

9 MpuHUMn 3 PyKoBOAALLMX MPUHLUMMNOB 3anpeLLeHns U pocnycka NonNUTUYECKUX napTui n aHanorndHbIx Mep 1999 r.
0 cm., Hanp. : MNMpaBa YenoBeka // YuebHuk ans Bysos / MNoa pea. E.A.Jlykaweson. M., 2001. C.103.

™ MNocraHoBneHve EBponeiickoro Cypa ot 21 woHa 2007 r. no geny «Kevee npomus borneapuu» (Zhechev v.
Bulgaria), »xanoba Ne 57045/00, § 56) 1 n.105 Moct no Pecn naptun.
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[leno He B TOM, YTO pervoHasnbHble NAPTUM HEMb3dA 3anpellaTb (XOTd s cuMTaro, YTo eCcTb
OYeHb CepbesHble NpaBoOBble apryMeHThbl MPOTMB Takoro 3anpeta). S roBopro Nuvlb O TOM,
YTO TakOW 3anpeT Henb3si 000CHOBLIBATb CChINIKAMM Ha KPUTEPUU O2paHuUYyeHUsl npaBa Ha
obbeamHeHne, nNOTOMy 4TO B poccuinckon KOHCTUTYyuMm OCHOBaHMs [fOfs  3anpeTa
obuecTBeHHOro 06beanHeHNs1 BblgeneHbl B OTAEMNbHYO HOPMY U yBA3aHbI MCKMIOYUTENBHO C
3KCTPEMUCTCKON HanpaBreHHOCTLIO Lienen U AeNCTBUA Takux 06 beaUHEHNIA.

MogBogos wTOrM, MOXHO NPEOSNIOKUTE  CrEAyoLWY0 PUANYECKYH KOHCTPYKLUIO
KpuTepueB (T.e. OCHOBaHMW U MNpeaenoB) orpaHMYeHMA npaB rpaxagaH Poccunckon
depepaunmn Ha o6beaMHEHUE, B TOM Yucrhe - 06 begnHeHne B NONIUTUYECKYIO NapTUIO:

1. OcHosaHusi orpaHn4eHnsa npaea Ha obbeauHeHne copmynmpoBaHbl Y. 3 CT. 55
KoHcTuTyuun P®, B KOTOpoM NpedyCMOTPEHO, 4YTO MnpaBa 4YenoBeka MOXHO
orpaHM4nTe  And  3aWuTbl  npaB  OpyrMx nvL U NepeyvucrieHHbIX  34ecb
KOHCTUTYLIMOHHbIX LlEHHOCTEN, BblpaXkatoLLmx Ny6nnyHble NHTepechI.

2. [lpedenbl orpaHn4yeHns npaB npaBa Ha ob6beguHEeHWe BKNOYaKT B cebs
TpeboBaHne copasMepHOCmMuU  MeXAy CTEMeHbld  OrpaHuvyeHus npaeBa W
HeoBXoANMOCTbIO 3aLlMTbl YKa3aHHbIX KOHCTUTYLUOHHbBIX LEHHOCTEN, 3aKpenneHHoe
B 4.3 CcT.55, a Takke TpeboBaHWe coxpaHeHUs cywecmsa (codepxkaHusi) npasa, Yto
npegnonaraeT 3anpeT Ha BTOPXEHWe B CyLLeCTBO MpaBa UMW, 4TO TO Xe camoe,
3anpeT Ha ymarieHue npae YerioBeka yCTaHOBIEHHbIN B 4.2 CT.55.

3. OnpegeneHne copa3mMepHOCMU MeXAy CTENeHbl OrpaHUYeHns npasa u 3almnTon
KOHCTUTYLIMOHHBIX LLEHHOCTEN 03Ha4YaeT HeOOXOAMMOCTb: a) BblpasnTb 3TU LLEHHOCTH
yepes3 COOTBETCTBYIOLLUME UM MpaBa 4YerioBeka, T.e. NokasaTb, Kakme UMEHHO npasa
yenoseka OyaoyT HapylleHbl, €CNN 3TU KOHCTUTYUMOHHblE UEHHOCTM He 6yayT
3awmeHbl, 1 6) gokasaTtb, YTO 3TW LIEHHOCTU He MOryT ObiTb 3alyMLLiEHbl MHbIM
nyTem, He nNpeanonararLLmm orpaHn4YeHne paccMaTpmBaEeMbIX NpaB YernoBeka.

4. Tllogxod  KOHCTUTYLMOHHOrO  3aKkoHoAaTens K MNOHWUMaHWK  cywecmsea
O2paHu4ugaemMoz20 rpasa packpblT B 4.3 cT.17, roe cgopmMynupoBaH MPUHLMN
dopmanbHOro paBeHCTBA, COMfacHO KOTOPOMY MpaBO YerioBeka MOXET ObiTb
peannsoBaHO A0 TexX Mop, Noka 3TO He NPenAaTCTBYeT peanu3auuu npasa LpYroro
yenoseka.

5. Ota obwaa npaBoBasd KOHCTPYKUMS KPUTEPUEB OrpaHMYEHWs npas 4erioBeka B
Poccumnckon ®egepauumn npyuMeHUTENBHO K NpaBy rpaxaaH Ha obwectBeHHoe (B TOM
yucrne — 1 nonutnyeckoe) obbeaMHeHne MMeeT CyLeCTBEHHOE YyTOYHEeHue: 3anpet
TOW MU MHOW Pa3HOBUOHOCTU OBLLECTBEHHBIX OOBbEANHEHN UMK, YTO TO Xe camoe,
pOCNyCcK OTAENbHOro 0OLWEeCTBEHHOr0 OObeauHEeHUs  OONYyCTUMbI  NUWb MO
OCHOBaHVAM, YKasaHHbIM B 4.5 CT.13, KOTOpble CBSA3aHbl C HacCuUs/lbCMEEeHHbLIM
N3MEHEHMEM OCHOB KOHCTUTYLMOHHOIO CTPOSl, C HacUSIbCMEEHHbIM HapyLUeHUEM
uenoctHoctn  Poccunckon  depgepaumn, C  Hacu/lbCMBEHHbIM  NOAPLIBOM
6esonacHOCTM rocygapcTBa, a Takke C CO34aHMeM BOOPYXEHHbIX (dOpMUPOBaHMWMN,
pasXXuraHmem coumnarnbHOW, pacoBOW, HALMOHANbHON U PENTUIMO3HON PO3HM.
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INTERNAL FUNCTIONING OF POLITICAL PARTIES: THE ISSUE OF INTRA PARTY
DEMOCRACY OR STILL WE HAVEN’T FOUND WHAT WE WERE LOOKING FOR
Prof. Dr Evgeni TANCHEV

Former President of the Constitutional Court of Bulgaria
Member of the Venice Commission

Introductory Remarks

The issue of internal party democracy might be approached from different perspectives and
tackled in multiple contexts.

To avoid redundancy by repetition and the situation when my comparison attempts of the
emerging national models and best practices would be tantamount of bringing water into a
well I will limit my intervention on the internal party democracy which should be considered
as a part of the whole treatment of the issue by the speakers of the present panel.( Hence,
skipping issues of gender, antidiscrimination, party membership options and different levels
of non-membership involvement and individual identification with political parties,founding
and activity of factions does not mean that they should be ignored when tackling the internal
party democracy).

I will also found my report on the international and especially European standards
established mostly in the soft law instruments of the Venice Commission of the Council of
Europe and OCSE ODIHR. Further, without going into full scale study of the democratic
national legal systems approaches some of the best examples of the constitutions and
legislation would be addressed without any pretense to exhaust the best practices within
contemporary legal and constitutional families.

Without any doubt significance and functions of intraparty democracy in comparative
perspective deserve special attention but for the present purposes and fear from excessive
length | will limit myself. | will emphasize its guarantist function for it is a safeguard against
undemocratic state governance. In a few words from historical prospective intraparty
democracy has the important function to prevent the oligarchical trends that had been a long
time tradition in the history of political parties — represented by despotic one man rule, few
party leaders taking decisions in a smoked room or caucusses, well depicted by Moisei
Ostrogorsky or iron law of oligarchy ( Organization tantamounts oligarchy) or as Max
Weber’s treated parties as formations fighting for rulership with a trend to adopt authoritarian
structure for themselves." In this train of thought intraparty democracy and the concept of
militant democracy’ might be considered as important safeguards and safety valves
preventing transformation of constitutional democracy into autocracy or totalitarianism by
peaceful evolution and suicidal misuse democracy or euthanasia of political freedom.

! K.von Beyme, Political Parties in Western Democracies, Gower, Aldershot, 1985, 232

2 See K.Loewenstein, Militant Democracy and Fundamental Rights, I, The American Political Science Review,
Vol. 31, No. 3. (Jun., 1937), pp. 417-432. Militant Democracy and Fundamental Rights, Il: : The American
Political Science Review, Vol. 31, No. 4 (Aug., 1937), pp. 638-658



CDL-EL(2014)003 - 58.-

Last but not least present paper deals with the intraparty democracy (inherent in the
structure, functioning, organization within a party) and not with interparty democracy as one
of the cornerstones of democratic constitutional governance and basic ingredient of political
pluralism.?

Regulation of the Functioning of Political Parties and the Issue of Intraparty
Democracy

Though political parties have been described in the antiquity especially in Greece and Rome
and through the middle ages they have been strangers to ancient laws, constitutions and
parliamentary statutes for a period of three centuries since the emergence of the modern
nation state after Westphalian peace treaty of 1648. If they were ever mentioned in some
legal provisions mostly being a part of the electoral system or like in France political parties
were regarded as public associations and hence their founding and activity fell within the
ambit of law on associations.

It was only after the World War |l that some of the constitutions mentioned and legislation
addressed the issue of political parties. The first constitutional references on political parties
have been the 1944 Island and 1946 Guatemala constitutions contrary to the widely
circulated facts that the first constitutions were 1946 Italian one and 1949 German
Grundgezetz.*

Hence, the political parties have been new comers to the national constitutional law or some
of the latest arrivals within the area of constitutional and paraconstitutional regulations.
However, if the external functions of parties, their impact in the elections or in government
and opposition, party finances and other activities concerning state, individual and society
were relatively covered by some legal provisions, the issue of the internal party democracy
was hardly ever mentioned and not at all subject to some detailed regulation.

From comparative prospective due to the belonging to particular legal family and due to the
type of socio political development there are two basic models of regulation of issues of intra
party democracy according to legal intervention extent in the political parties life and
activities.

Liberal approach - US or Anglo-Saxon gradual institutionalization leaving maximum door to
autonomous party regulation based on the gradual evolution of the political and party
systems in those countries, where parties appeared and disappeared without undermining
the robust competitive interparty democracy. Libertarian temptation to deregulation springs
to arms with the Hamiltonian fallacy.’

% See clear-cut differentiation between these categories in K. Janda, Political Parties and Democracy in
Theoretical and Practical Perspectives, 2002, NDI, p.21, www.ndi.org.

* For extensive treatment of legal regulation evolution in the world see Biezen, Ingrid van and Gabriela Borz
(2009). ‘The Place of Political Parties in National Constitutions: A European Overview’, Working Paper Series on
the Legal Regulation of Political Parties, No. 1. 2009, http://www.partylaw.leidenuniv.nl/uploads/wp0109.pdf.

° During the Philadephia convention proceedings and in the Federalist Papers as well A.Hamilton put a lot of
vigor denying the need that the US federal constitution should produce a bill of rights.His basic argument has
been that a constitutional bill of rights would fail to exhaust all the fundamental rights — ergo those of them being
not enumerated would de facto be denied. In sum the phallacy goes that by proclaiming rights because of
incompletion is worse protection of human rights than constitutional entrenchment of certain fundamental rights.“l
go further, and affirm that bills of rights, in the sense and to the extent in which they are contended for, are not
only unnecessary in the proposed Constitution, but would even be dangerous. They would contain various
exceptions to powers not granted; and, on this very account, would afford a colourable pretext to claim more than
were granted. For why declare that things shall not be done which there is no power to do? Why, for instance,
should it be said that the liberty of the press shall not be restrained, when no power is given by which restrictions
may be imposed? | will not contend that such a provision would confer a regulating power; but it is evident that it
would furnish, to men disposed to usurp, a plausible pretence for claiming that power. They might urge with a


http://www.ndi.org/
http://www.partylaw.leidenuniv.nl/uploads/wp0109.pdf
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Regulatory approach might be observed mostly in Europe with Germany and Austria being
most typical examples striving for meticulous completeness and entering in detailed
regulation partly but not alone reactive to their past experience.

Countries follow one of these patterns or mixture between them but the selected type does
not determine the level of intraparty democracy in particular party.

Within national law three levels of regulation of intraparty democracy might be distinguished
with the first two of them being legal and the other one, though most extensive layer of
norms belonging to the area of party autonomous regulations, constitutional conventions and
democratic traditions.

I. National Sources regulating intraparty democracy:
1. Constitutions of the nation states.

Some constitutions drafted in countries particularly when they emerge from a totalitarian or
undemocratic rule contain special provisions including a requirement that parties internal life
should be founded on democratic principles. Typical examples are the German,Spanish and
Portuguese Constitutions.

1949 Grundgezets in Germany Article 21 — Political Parties

(1) The political parties participate in the formation of the political will of the people. They
may be freely established. Their internal organization must conform to democratic
principles. They must publicly account for the sources of their funds.

(2) Parties which, by reason of their aims or the behaviour of their adherents, seek to impair
or destroy the free democratic basic order or to endanger the existence of the Federal
Republic of Germany are unconstitutional. The Federal Constitutional Court decides on the
guestion of unconstitutionality.

(3) Details are regulated by federal legislation.

Article6 of the Spanish 1978 Constitution provides “Political parties are the expression of
political pluralism; they contribute to the formation and expression of the will of the people
and are a fundamental instrument for political participation. Their creation and the exercise
of their activities are free in so far as they respect the Constitution and the law. Their
internal structure and operation must be democratic.”

The 1976 Constitution of Portugal constitutional requires that organization, or the political
party as a whole, including rules about the organizational structure of the party should be
founded on internal party democracy. “Political parties must be governed by the principles of
transparency, democratic organisation and management and the participation of all of its
members (Portugal, Article 51.5).” However, constitutional regulation of interparty democracy
as ingredient of political pluralism is more often found in the nation states constitutions in
Europe than provisions on intraparty democracy. Still political parties receive no mention in
only in the constitution of four of the longer established liberal democracies: Belgium,
Denmark, Ireland, and the Netherlands.

semblance of reason, that the Constitution ought not to be charged with the absurdity of providing against the
abuse of an authority which was not given, and that the provision against restraining the liberty of the press
afforded a clear implication, that a power to prescribe proper regulations concerning it was intended to be vested
in the national government. This may serve as a specimen of the numerous handles which would be given to the
doctrine of constructive powers, by the indulgence of an injudicious zeal for bills of rights.” The Federalist Papers,
N84,, Liberty Library of Constitutional Classics, www.constitution.org/fed/federa00.htm.
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Chronology of post-war party constitutionalization would include five waves if approached
from temporal prospective:®

| Iceland 1944

Austria 1945
Italy 1947
Germany 1949

Il France 1958
Cyprus 1960
Malta 1964

Il Sweden 1974
Greece 1975
Portugal 1976
Spain 1978

IV Norway 1984
Hungary 1989
Croatia 1990
Serbia 1990
Bulgaria 1990
Latvia 1991
Romania 1991
Slovenia 1991
Czech Republic 1992
Estonia 1992
Lithuania 1992
Poland 1992
Slovakia 1992
Ukraine 1996

V Finland 1999
Switzerland 1999
Luxembourg 2008

By the 1976 more than two thirds of 142 constitutions contained a reference on parties.’

2. Special laws on political parties

Special laws on political parties codifying legal status functions, structure, governance within
the parties of which the best example is 1968 Parteigezets in Germany. National legislation
on political parties sets out voluntary participation, equality and openness among the basic
principles governing their activity and imposing certain obligation of open access to
membership and equal treatment of members irrespective of age, ethnic origin, religion,
gender, sexual orientation or profession, among other circumstances.

® Biezen, Ingrid van and Gabriela Borz (2009). ‘The Place of Political Parties in National Constitutions: A
European Overview’, Working Paper Series on the Legal Regulation of Political Parties, No. 1. 2009,12
http://www.partylaw.leidenuniv.nl/uploads/wp0109.pdf.

S

H.van.Marseveen and G.van.Der Tang, Written Constitutions: A Comparative Study, Dobbs
Ferry,N.Y.,Oceana,1978,71-72.
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3. Paraconstitutional laws containing provisions concerning political parties

Other mostly para constitutional or organic laws containing provisions forming the part of the
party law like statutes and codes on elections, mass media, finances etc. Usually most often
these are laws on elections, political finance, political campaign, mass media, direct
democracy.

4. Constitutional courts Jurisprudence related to Political Parties

Constitutional courts and other jurisdictions decisions concerning inter party and intraparty
democracy.

Il. Regulation of Intraparty Democracy in the Party Charters or Party
Constitutions

Internal functioning and operation of political parties may depend to some extent on legal
regulations — such as the constitution or a political party law — but is more commonly guided
by internal party regulations. In fact intraparty democracy and functioning of political parties
are regulated in detail in party charters and party constitution. There is requirement for the
statute or constitution to be accessible but not a demand to be published. Legal regulations
regarding internal functioning may include standards for intra-party democracy, such as
regulations for internal elections for leadership positions or women’s representation in the
party leadership.Internal autonomous voluntary party regulations stipulate candidate
selection processes, such as primary elections that are held in some countries, or voluntary
party candidate quotas, e.g. for women or ethnic minorities. Furthermore, the party structure
is essential to the study of the internal functioning of political parties. It determines who has
influence on the decision making process Important to the understanding of the internal
functioning of political parties is also the role of the party mediaPolitical parties select and
nominate candidates for elections, support them in the elections campaign, and furnish them
with all necessary equipment to stand as candidates.® Though the legal framework might
provide equal opportunities for party and independent candidates the former are better
equipped by party activists support and apparatus then the independents that rely on ad hoc
organization.

Political scientists divide intra party democracy standards provided in party charters into 2
9
groups.

The first are oriented to the absorption of values of democratic political system. They are
related to party behavior concerned with the respect of the founding values and principles
inherent to the constitutional democracy and European demaocratic constitutional heritage -
universal human rights, legitimate competitive elections as expression of popular
sovereignty, laws and regulations of the elections, political pluralism ( respect to the other
parties and free competition), commitment to non-violence, free communication of principles,
policy proposals and accomplishments, encouraging political participation, governing
responsibly, abiding the constitution.

The second group of criteria concern party organization. Party rules should define
membership eligibility requirements, and spell out members rights, roles and responsibilities,
lines of communication, authority and accountability between a party various layers, party
statutes should anticipate conflicts and should provide framework for fostering but also for
containing healthy internal debate, drawing rules for regular selection of party leaders and
party candidates. Party officials, functionaries, employees should adhere to party rules for

8 Minimum standards for the democratic functioning of political parties compiled by S. Scarrow for the National
Democratic Institute in 2008 , Washington D.C. www.ndi.org.

o Op.cit.
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making decisions including those on selection of party candidates and leaders, requirements
to keep sound and proper financial records, responsibility for the functionaries and leaders
that abuse their positions for personal gain.

lll. Intraparty Democracy Standards Established in the International Law
Instruments

International regulation of intraparty democracy is based mostly on soft law instruments with
the exception UN Covenant and the ECHR dealing with the democratic principles. They are
based on certain premises inherent to the common values and principles democratic
international organizations function and promote. The rule of law, democracy and human
rights are three pillars of the European and the Council of Europe’s constitutional heritage.
Therefore, provisions on democracy, the rule of law and human rights’ protection alongside
norms regulating the political system and the separation of powers, stand among the basic
principles of the Council of Europe’s Member States. Political parties are major actors in any
democratic society, hence they enjoy the benefits of the guarantees of those principles by
the State and, accordingly, they must also respect and promote these very same principles
in the intraparty democracy, organisation and functioning.

A short overview of the regulation sources would certainly include Parliamentary Assembly
Resolutions like Recommendation 1438 (2000) and Resolution 1344 (2003) on the
threat posed to democracy by extremist parties and movements in Europe, Resolution
1308 (2002) on the restrictions on political parties in the Council of Europe member
states, Recommendation 1516 (2001) on the financing of political parties, and
Resolution 1264 (2001), Resolution 1320 (2003) and Recommendation 1595 (2003) on a
code of good practice in electoral matters; and the Guidelines issued by the Venice
Commission on legislation on political parties (2006), the Guidelines on the financing
of political parties (2000), the Guidelines on prohibition and dissolution of political
parties and analogous measures (1999) and the Code of good practice in electoral
matters (2002), plus other international instruments and declarations.

Most recent and full incorporating of the international instruments have been Code of Good
Practice in the field of Political Parties'® and Guidelines of Political Party Regulation,
adopted by OSCE/ODIHR and Venice Commission of the Council of Europe.**Adhering to
the democratic principles of the political and legal system is a sine qua non to political
parties and is known as requirement that parties are in a way bound by what they preach. It
has been restated in p.18 and 101 of the Code of good practice in the field of Political
Parties.

Parties are an integral part of a democracy, and their activities should ensure its good
functioning. Hence, a commitment to internal democratic functioning reinforces this general
function. Although few European states regulate this requirement in detail, several countries
require the party’s internal structure and operation to be democratic.

The requirement of compliance with democracy is twofold. Not only political parties’ speech
and action ad extra must formally endorse the democratic principles and rule of law
contained in constitutional and legal provisions of the country but their internal organisation
and functioning must also substantially abide by the principles of democracy and legality.
The basic tenets of democracy are not satisfied with formal adherence or lip-service paid by
the statutes of the party but require substantial application of them ad intra.

% Code of good practice in the field of Political PartiesaAdopted by the Venice Commission at its 77" Plenarx
Session (Venice, 12-13 December 2008) and Explanatory Report adopted by the Venice Commission at its 78
Plenary Session (Venice, 13-14 March 2009).

™ Guidelines of Political Party Regultion, adopted by OSCE/ODIHR and Venice Commission of the Council of
Europe adopted by the Venice Commission at its 84" Plenary Session(Venice, 15-16 October 2010).
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Non-discrimination, transparency and openness are other principles intraparty democratic
functioning should respect.

IV. Contents of Intraparty Democracy

Intra-party democracy is manifested in internal party procedures that enhance inclusion of
party members in deliberation and decision-making processes, extending the involvement of
the party rank-and-file in certain key tasks of party governance, like the selection of party
leaders and electoral candidates as well as the definition of the party’s policy positions.
Internal party democracy fulfils the citizens' legitimate expectation that parties, which receive
public funding and effectively determine who will be elected to public office, “practice what
they preach”, conforming to democratic principles within their own organisations. Democratic
functioning within political parties is essential to enhance the credibility of the entire
democratic system and generally strengthen democratic culture. Germany has provided
detailed and thorough legal regulation of interparty and intraparty democracy™?.

1. Internal organisation of political parties

As 107 of the explanatory report to the Code PP provides political parties are integral parts
of democratic systems, required in some Council of Europe Member States to observe
democratic principles in their internal organisation and functioning. Council of Europe
Member States differ in the extent and degree of legal and autonomous regulation of
intraparty functioning and democracy.*?

The internal structure of political parties should be clear and transparent since it constitutes
the channel through which party officials and public office holders are selected and can be
held accountable to the party membership, the internal rules governing the functioning of
such organic structure should be guided as well by the principles of clarity and transparency,
and ensure effective links between the functional units and thematic sections operating at
the different geographic levels and linkage between central party leadership and the regional
and local levels of the organisation.

Presented under different names, reproduced at the different geographic layers of the
organisation and more or less active or dormant between elections, the organic structure of
the parties studied follows a very similar pattern. The supreme decision-making body is the
party congress or conference, composed of an assembly of delegates as a general rule,
although it can also assemble all the party members. In von Beyme’s words party

12 See the analysis of the legal framework and practice M. Benos, MonuTuyeckuTe NapTUM 1 AEMOKpaTUYHATA
ObpXaBa B CbBPEMEHHUSA HEMCKM KOHCTUTYyuMoHeH mogen, C., 2007,BbTpelwHonaptunHaTa aemMokpauus B
CBETIMHAaTa Ha CbBPEMEHHNSI HEMCKWN KOHCTUTYLIMOHEH Mozaen, B MoanwHuk Ha HBY, 2011 424-436.

13 Many countries have regulated political parties to a moderate degree, imposing a generic obligation of
compliance with democratic principles but granting them a wide margin to decide how to fulfil this prescription
through their statutes, as occurs in the cases of Andorra, Finland, Greece, Poland, Turkey and France. Few
countries have enacted such thorough regulation as Germany, with a meticulous state regulation of party
organisation and activities. Some other member states lack any specific regulation for political parties’
organisation and activities, generally applying the law on associations, like Austria, Bosnia and Herzegovina,
Bulgaria, Croatia, Cyprus, Georgia, Ireland, Liechtenstein, Luxembourg, Malta, Sweden and Switzerland. These
three main categories of countries can be distinguished among Council of Europe member states according to
the scope of their national legislation and corresponding margin of self-regulation left for political parties to
regulate their activities and internal structure. 11. Examples of such organs in charge of determining disciplinary
matters and possible penalties are the Council of Conciliation and Arbitration of the Reform Movement and the
Monitoring Commissions of the Socialist Party in Belgium; the Conflicts Commissions of the Socialist Party and
the National Commission of Appeals of the Union for a Popular Movement in France; the Complaints Committees
of the Labour Party in Ireland; the Board of Arbitrators of the Northern League and the National Jury of the Green
Federation in Italy; the Jurisdiction Commissions of the Socialist Party in Portugal; in Spain, the Commission of
Guarantees of United Left, the Commission of Rights and Guarantees of the People’s Party and the Commission
of Ethics and Guarantees of the Spanish Socialist Workers’ Party and the National Constitutional Committee of
the Labour Party in the United Kingdom.
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congresses provide discussion forum for the internal will formation and decision making,
determine the policies party should persue and control the performance of party activity and
leaders. In short party congresses provide institutional centre for party sovereignty.**

As the supreme body, congresses decide on long-term issues, setting the party’s policy
guidelines, and select the leader and the executive committee, among other party
representatives. Their sovereignty must, however, be carefully considered, taking into
account their powers to control the executive committee; and manage their own calendar
(the regularity of meetings varies among parties) and agenda (usually controlled by the
executive). The executive committee is the administrative authority that decides on current
issues between congresses, although it can coexist with reduced delegates’ assemblies.
Different boards and the leadership run the party on a day-to-day basis. Alongside these
functional units, a wide range of thematic or interest sections (of youth, seniors, women,
minorities, with their own functional units in some cases) can be found at the different
geographic levels of the organisation.

Specific rules for holders of public or party mandates are important to monitor the use of
public and party office. Good examples of provisions that strengthen evaluation and
monitoring can be found in the obligation to periodically report their activities to certain
organs of the party.’® Other exemplary measures to improve internal accountability and
control the use of public office include the Spanish People’s Party regulation of corruption as
a very grave infringement in the exercise of public mandate; the prohibition of acceptance of
any money, gifts or benefits in kind given to public representatives in connection with their
political work without the knowledge and approval of the party; and the obligations of
economic disclosure imposed to elected representatives or candidates for public office as
well as the regulation on incompatibilities.

In the Central and Eastern European region, political parties remain strongly centralised and
heavily dependent on their founder, who has sometimes managed to retain leadership since
the fall of communism. In this context, the inner leadership or the leader himself control the
selection of candidates at all levels and country-wide ballots, in particular, are dominated by
the central authority, with the leader at the top, closely followed by the inner leadership.
Even where the local party organisation has attained certain autonomy, the central party
leadership maintains a veto right over local or regional ballots. The exchange of money for
nominations of the sponsors at the forefront of candidates’ lists, thus securing a seat for
them in parliament, has become a common practice in some of these countries.'® Recently
some important rules have been included in party charters to increase intraparty democracy:

¢ Limiting the terms in office for the leaders and their reelection

e Providing for democratic methods for election and succession in office
e Preventing and Ruling out conflict of interests

¢ Incompatibility and non-eligibility requirements

e Limiting of the number of leading functions each of the leaders that can combine

4 K.von Beyme, op.cit.

® The Belgian Socialist Party, for instance, requires the parliamentary group to report to the Bureau at least once
a year their activity regarding the control of government if they are in the opposition and concerning the
application of the political project of the party if they are in government.

The Party of the Italian Communists requires all party organs, single executives and elected representatives to
report their activities to the members of the party.

16 Organizational Structures and Internal Party Democracy in South Eastern Europe, G. Karasimeonov ed., Sofia,
Gorex press, 2005.
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When selecting the party officers and candidates for public mandate, parties must also
comply with the principle of non-discrimination on the basis of gender.

2. Membership

To ensure inclusiveness and promote participation in the current context of drastically
declining membership in political parties, the Venice Commission considers that not only
national legislation but party statutes as well should expressly prohibit any restrictions on
membership on the grounds of race, skin, colour, language, sex, religion, national, ethnic or
social origin, property or place of residence, introducing open conditions for membership
instead. However, restrictions on political activities of foreign citizens and stateless persons
in particular are not only possible under international law. Parties may withhold the
membership from any applicant who rejects the value they uphold or whose conduct goes
against the values and ideas of the party. The application of such measures by independent
bodies and the recognition of basic procedural guarantees, including the right to appeal their
decision, constitute desirable good practices. Their independence is guaranteed through
different interesting provisions, either declaring the incompatibility of their membership with
any other party function, public mandate or both; requiring the appointment of persons of
recognised integrity, moral quality, independence and understanding of politics; or restricting
membership to experienced jurists. Article 11.2 of the ECHR allows Member States to
restrict the freedom of association of several categories of persons: members of the armed
forces, of the police judiciary and of the administration of the state.

Among the intraparty democratic devices an important role play the options to establish and
tolerate factions that can raise public discourse over party ideology, management and
decision making and fair deciding the conflicts between the central and local governing
bodies of the party .

Last but not least clashes between members and the leaders, between majorities and
minorities should be decided within the rule of law, party charters and observing procedural
legitimacy of decision making.

As German experience demonstrates independent interparty arbitrage bodies should be
established to hear and decide on the position of the conflicting members or groups. When
leadership decision on a party member expelling has been attacked at party arbitrage body
only suspension of membership rights might be an option before the final ruling of the
arbitrage body."’

3. Programme

In accordance with the intra-party democracy principle, party members get involved in the
development of party policy. The majority of political parties explicitly include the
participation of members in this procedure among their basic rights. From a theoretical
standpoint, most parties will ask party members to vote on specific policy positions. More
common and less inclusive a practice is, though, asking party conference delegates to
endorse a set of commitments prepared by a platform committee. An intermediate option
would be integrating party members in the deliberation process at least, holding consultation
meetings around the country or opening the procedure for comments via the Internet. To
assess the degree of internal democracy of these practices, it is important to analyse who
may call for policy votes and the advisory or binding nature of the result, among other

1 M.Benos, BbTpewHonapTunHata AeMokpauusi B CBETNMHATA Ha CbBPEMEHHUS HEMCKU KOHCTUTYLMOHEH
moaen Hoe Bvnrapckn YHusepcutet, KO6uneeH c6opHuk Ha [enaptameHT npaso, Codus, 2011, 424-436, 433.
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relevant aspects. The parties show interesting formulas to promote the inclusion of party
members in the definition of party policy.'®

Connected to the issue of policy determination is the question to the admission of the right to
tendency or faction and to create more or less organised currents of opinion within the party
to influence policy definition.*

Accountability of party leadership, procedures for consultation with party members (and the
electorate as a whole), local and regional presence, and transparent candidate selection are
some building blocks for internal democracy.

Internal democracy in political parties, also known as intra-party democracy, refers to the
level and methods of including party members in the decision making and deliberation within
the party structure. Intra-party democracy is usually known to nurture citizens’ political
competencies and/or producing more capable representatives which in turn ensures that the
party produces better policies and political programmes.

Although the view that “parties should practice what they preach” is commonly shared, there
are also sceptics who might argue that too much democratization may hinder parties to keep
their electoral promises and also dilute the power of a party’s inner leadership.

Internal functioning of parties is legally regulated in many countries. As described more
thoroughly in the ACE Encyclopaedia article on Internal functioning of political parties, legal
regulations may include candidate selection rules; internal elections for leadership positions;
or women’s and minorities’ representation in the party leadership for example. Despite this
legal acknowledgment of need for democratic culture inside political parties:

'8 Some parties provide for the consultation of party members on relevant policy issues at different levels and under
diverse conditions, like the Democratic Union of the Centre and the Socialist Party in Switzerland; the Liberal
Democrats in the United Kingdom; the Norwegian Labour Party; the United Left in Spain; the Social Democratic Party
in Sweden; and the Socialist Party in France. Consultation can be specifically linked to the issue of electoral coalitions
or government arrangements. It is the case in Ireland, for example, where the Labour Party requires the approval of
the party conference to enter pre-electoral or post-electoral coalitions and the Green Party demands that eventual
agreements concluded by the parliamentary group with other parties obtain the ratification of a special National
Convention to be effective. Other parties have developed quite decentralised and institutionalised deliberative
procedures to determine party policy through the coordination of party units at the different levels. The Labour Party in
the United Kingdom provides for a National Policy Forum whose composition tries to ensure the representation of all
party units (from local constituencies and trade unions to members of parliamentary groups, young Labour and
women) and regulates Local Policy Forums (and specific ones for women and minorities) to guarantee to all party
members the opportunity to contribute to the development of the aims and policies of the party. Still in the United
Kingdom, the Liberal Democrats constitutions require the Federal Policy Committee to consider policy proposals from
individuals just like those from state parties, regional parties in England, local parties and associated organisations.
The French Socialist Party calls for a yearly conference of militants to debate political issues. The Spanish Socialist
Workers’ Party and the United Left in Spain present a similar and interesting practice: their respective organisations in
sectors or areas are designed as direct participation platforms to involve members in policy definition through
collective elaboration and to encourage them to move proposals to the party organs. Furthermore, the United Left
adopts the principle of consensus as primary rule for decision-making in these areas, so that not only inclusive
procedures but inclusive outcomes are achieved. Similarly, the Green Party in Ireland opts for a consensus-based
development of policy if possible, providing for a preferendum or multiple-choice referendum when more than two
options are available.

1% The most restrictive approach to this matter is represented by the Party of the Italian Communists, which in spite of
proclaiming intra-party democracy, free debate and pluralism, bans the creation of currents of opinion or any
organised groups and adopts the principle of democratic centralism. More permissive are the parties that recognise
the right to tendency to their members, so that they can identify themselves with different currents of opinion, like the
Socialist Party in Belgium, France and Portugal, the Union for a Popular Movement in France and the Spanish
Socialist Workers’ Party. Organised tendencies are formally prohibited by the statutes of these parties but, at the
same time, they provide for the representation of the different currents of opinion in the party bodies Practice
nevertheless shows the existence of currents within political parties. The most permissive practice is represented by
United Left in Spain, which not only concedes the members’ right to organise themselves in currents of opinion but
commits to grant them material and financial assistance.
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“One reason for the relative neglect of the internal life of political parties is that these
organizations have long been commonly regarded in liberal theory as private
associations, which should be entitled to compete freely in the electoral marketplace
and govern their own internal structures and processes. Any legal regulation by the
state, or any outside intervention by international agencies, was regarded in this view
as potentially harmful by either distorting or even suppressing pluralist party
competition with a country.” (Norris 2004)

4. Appointment of leaders and candidates for election

The selection of party officers and candidates for public mandate is critical for assessing the
degree of intra-party democracy, which depends on different relevant features of the
regulation of these procedures: regarding the selection of party officers, the main aspects to
be taken into account are the selection device (party assembly, membership ballot,
combined mechanisms) and the party units entitled to be selectors; concerning the selection
of electoral candidates, the requirements for eligibility to vote and be nominated and voted
must be considered together with possible party rules conferring pre-nomination or veto
rights to the party leadership.

When setting out the general statute of rights and duties of members, the vast majority of
parties attribute to their members exclusively, as a general rule active and passive suffrage
for party office and for the selection of candidates for public mandate. Nevertheless, their
rights are actually limited by the specific regulation for the provision of each party body and
electoral candidates’ list, introducing formal requirements of seniority; membership of other
bodies within the party or in public institutions, or support by certain bodies or critical masses
from their members. Different levels of the party intervene in the selection of party officers
and candidates for public mandate, depending on the party post or public office for which
they are being elected.

Regarding the selection of party leaders, two groups of political parties can be distinguished
either opting direct democracy or representative democracy. The vast majority of parties
adopt representative democracy, constituting their supreme governing bodies as delegates’
assemblies. Yet, the selection of the party leader may introduce an exception to this rule
where universal and direct suffrage of the party members is required.

Mechanisms of direct democracy for the election of the leader have been introduced by the
Green Federation in Italy, the Reform Movement and the Socialist Party in Belgium, the
Union for a Popular Movement and the Socialist Party in France, as well as by the Green
Party in Ireland.? Inclusive mechanisms are maintained according to the general rule of
representative democracy by other parties, where the right to vote is restricted to the
members’ delegates and eligibility is quite limited.**

% The statutes of the Italian Green Federation establish universal suffrage of members as common rule for the
election of all party organs. The Belgian Reform Movement and Socialist Party as well as the French Socialist
Party and Union for a Popular Movement regulate universal suffrage for the election of the specific post of party
president or first secretary, and this practice seems common for French political parties. The formula of the
Green Party in Ireland is especially interesting, since it is designed to secure not only formal inclusion (through
party-wide ballot) but as much consensual a party leader as possible: if there are only two candidates, the party
leader is elected by simple majority of the party members’ vote; in case more than two candidates compete for
election, a preferendum will be conducted —requiring voters to rank candidates in order of preference and
granting them different points according to the position where each voter has ranked them- to ensure a
consensus-based leader.

n Spain, the General Coordinator of United Left, the Secretary-General of the Spanish Socialist Workers’ Party and
the President of the People’s Party are elected by the delegates’ assembly and the two latter parties require
candidates to obtain previous support of a significant part of the delegates to enter competition for the post. The
Labour Party in Ireland and the Liberal Democrats in the United Kingdom restrict eligibility for the post of leader to
members of the parliamentary group of the party. The Labour Party in the United Kingdom presents a kind of mixed
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In selection of candidates for public mandate, the practices of the political parties are quite
inclusive, opening the selection of prospective elected representatives to the participation of
party members. Some restrictive practices still subsist, securing pre-selection or veto rights
in favour of central party elites to ensure that they retain the ability to include certain
nominees and exclude the unwanted ones. However, examples of inclusive procedures have
been developed.?? Mechanisms of party leadership selection vary according to degree and
the form of inclusion of party members in the selection process:

- Only the members of the party's parliamentary caucus decide. The group that makes
the decision about who is going to be the next party leader therefore consists of a
small number of people. This shows a high level of centralization and low levels of
participation and mediation.

- Another selection method is election by an Electoral College, which consists of a
limited group of, for example, the parliamentary caucus, representatives of
constituency associations, and representatives of any affiliated trade unions or trade
associations. Each of the groups usually holds an equal share of the votes necessary
to elect the party leader. This mechanism reflects a compromise and the aim to
mediate between different interests.

- Some parties let widely open party conventions (also called direct party vote or open
primary) decide rather than the parliamentary party. A certain similarity to American
primary elections for election candidate selection cannot be overlooked. This method
emphasizes participation.

- Another type of selection method would combine restricted participation in the
election with a wide mediation of interests (especially those linked to de-
centralization) called the indirect party votez. Voting can be restricted to party
membership or parliamentary membership and can be set up with fees to pay. A fair
mediation of the votes is achieved through weighing the votes with results of the
constituency associations or voting results in the regions in order to ensure
representation of regional interests in the political party’s decision on leadership.

- The last type can be named a structured selection, because the voting is on the one
hand universal to everybody who wants to participate, while the results are strongly
structured through mediation, i.e. different interests are recognized more than others.
This means that the result of the leadership election will be modified ex post in a way
that the votes of for instances regional party branches, women’s wings and subunits
will gain more influence than others.

The leadership selection mechanism a political party applies has implications on what types
of leaders are selected.

mechanism where the Commons members of the Parliamentary Labour Party act as gatekeepers (candidates must
be members of this group or have their support) but a party-wide ballot is conducted for the selection among
nominees.

2 |n the United Kingdom the Labour Party and the Liberal Democrats, members of the relevant electoral area are
invited to participate in the process of short-listing and final selection of candidates through direct ballot. The Social
Democratic Party in Sweden admits proposals of candidates by any individual member and other party constituencies
though final selection corresponds to an assembly of delegates (election conference) unless one third of the present
delegates call for a general vote among members, who will then be able to draw up the ballot paper by ranking
candidates according to their preferences. So-called primaries may be conducted by United Left in Spain for the
selection of the presidential candidate for internal elections. Primaries are thoroughly regulated by the Spanish
Socialist Workers’ Party, admitting proposals for candidates by party members (10 per cent of them for the particular
case of the presidential candidate) and submitting the final selection to a party-wide ballot.
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Leadership selection through only parliamentary party members by caucus tends to lead to
the election of a leader from within the parliamentary circle, usually with long experience in
the parliamentary arena.

When the concept of mediation dominates the process, organized party branches and/or
auxiliary organisations get a bigger role, and the negotiation between them can be clearer
than in internal struggles between member interests. In the best-case scenario, leaders
selected through this process enjoy legitimacy within the party, but mediation processes can
also leave the general membership with no or little influence over the decision.

Mechanisms with emphasis on decentralization clearly shift the balance towards candidates
from states or regions and open opportunities for persons outside traditional areas of office
to be selected.

Open selection processes with a high level of participation from ordinary party members tend
to lead to the election of the most popular and well-known candidate, often regardless of
profound experiences in legislative and party work. Since the party leadership has no
influence on the selection process (such as through mediation of certain interests), even
party leaders with rather short parliamentary careers or with no experience in an elective
office may be elected.

The opening of internal leadership selection mechanisms to more general participation or
democratization has also led to unintended consequences such as to the rise of internal
battles between party groups and factions or even to the phenomenon of candidates taking
part in leadership elections without any dedication to the party itself but rather to a single
issue that in their view needs to be addressed publicly.

Concluding Remarks

Though intraparty democracy does not coincide with interparty democracy both of them are
closely interconnected and functionally related.

In Germany it has been accepted that intraparty democracy is a principle inherent to the
fundamental category free constitutional order established with the 1949 Grundgezetz and to
the political parties status too. Besides the democratic election of party leadership and
nomination of candidates that should act and keep base their decisions on the constitution
legal acts and party charters which should also proclaim, safeguard and protect rights of
party members and the channels for their participation in the party will formation, decision
making and influencing activity of party leadership. This is a clear identification for
interrelationship between intraparty and interparty democracy.

There is a trend that intraparty democracy predetermines interparty democracy. However it
is nhot a straightforward relationship. It is difficult to imagine that totalitarian party would opt
and support constitutional democracy and the option that a party having a full-fledged
intraparty democratic traditions once in government would establish a totalitarian autocracy.
It is possible that an authoritarian leader might adhere to some intraparty democracy
principles and structures as von Beyme has noted.?®

Palitical pluralism, toleration and interchangeability of parties in governance and opposition
(democratic alteration or democratic alternance in power) based on the voters free will
expressed in competitive and fair elections has been axiomatic to constitutional
democracies. From another prospective it would be hardly possible for a party enforcing
democratic values and principles to survive and compete for power if the political system
rules out democratic values. Procedural legitimacy of party decision making which should be

% K.von Beyme, op.cit.
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made after free discourse in which all party members can take part and decisions are taken
after the party members have been consulted is also a prerequisite to intraparty democracy
but is almost impossible in a despotic regime.

Without any doubt at least half a dozen of basic conclusions might be drawn on the issue of
regulation and functioning of intraparty democracy.

| would like to concentrate on one of them attributed to the basic function of intraparty
democracy related to its basic goal as pointed out in the introductory remarks i.e. what is the
effect of intraparty democracy on modern political parties and on the political and party
systems .Has it been successful as a safeguard against oligarchic or authoritarian trends
within the parties themselves and on constitutional democracy. The answer to this question
is precluded by another one. What was the overall impact of recent technological
developments and achievements on parties structure and functioning? Has it increased or
decreased the chances for intraparty democracy and how it affected its contents.

A pessimistic conclusion would roughly follow mutatis mutandis the following train of thought.

It is only at first glance that technological progress has drastically expanded individual
freedom including his role as a party member by making decision making more transparent.
However, simultaneously transparent governance worked mostly in the direction that political
process became more spectacular at the same time limiting the chance of common people
or in the case of political parties excluding party members influence to the real decision
making which remains to be reserved and arcana to the leadership. At the expense of
increasing transparency the real impact of party members on decision making has
decreased. They have been invited to a spectacular show instead of becoming active
participant in the intercourse shaping fundamental choices and decisions within parties first
and in the society as a whole. If in the past their ability to take part has been limited by the
lack of professional knowledge today they are transformed from participants into
enthusiastic, excited spectators enjoying the show with no spectacles due to the full
transparency. However, we have to remember that the maximum transparency is achieved
when there is no object between our sight and phenomenon that we attempt to observe at
all. And sometimes transparency can serve to be the best weapon to the arcana or a veil to
keep taking important decisions in secrecy.

Political scientists emphasize that contemporary political marketing strengthens the party
leadership in two respects. One is its ability to determine the party’s central message. Old-
style campaigning was decentralised into several hundred constituencies. Today, however,
party headquarters control the production of nation-wide election broadcasts, advertisements
and posters, and can produce direct mailcentrally for communication at local level. The
second respect is that the decline of party identification and the growing influence of
television and marketing all contribute to political personalisation, or to a focus (by the media
and the parties themselves) on the leaders. Increasingly, in modern politics, because the
focus of television is so much on the leader the party’s message is carried by and through
him or her. The emphasis on discipline is to the leader and the centrally prepared message.
Internal dissent, even debate, is discouraged, or any other activity that makes the leader
appear weak in the eyes of the public.?

24 As famous connoisseur of political parties science D. Kavanagh noted “Political marketing is an uncomfortable
bedfellow for internal party democracy for several reasons. Internal democracy, involving conferences,
discussions, votes, amendments to resolutions and then referring them upwards to other bodies, is time-
consuming. Marketing professionals, on the other hand, regard short lines of communication, speedy clearance
for their proposals, and rapid responses to political opponents as necessities. Coping with a relentless 24 hour
media has made inner party democracy something of a luxury. The guideline in modern campaigning is that
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The overall effect has been to weaken political parties as collective bodies. Leaders may
also calculate that it is advantageous to create a distance between themselves and the
party, in part to gather a“personal” vote and in part to attract votes from other parties.
Personification of party leaders in modern time and conversion of money into power and v.v.
has been twisted along the famous maxim ascribed in the antiquity to Ceaser’s that for
money we buy people and people bring us more money. So we reach to the famous
situation described by Lampeduza the best way to conserve the status quo is to pretend
constant reforms or the conservative fallacy well explained by J. Bentham that there is
nothing new under the sun.

A most optimistic appraisal of the intraparty democracy advancement would be observation
that procedural democracy has been almost firmly entrenched in the party law and in the
international standards in this area. However, if we study law and political science out of
positivistic encapsulation but without in the context of reality the conclusion would be that
with the increase basic procedural features of intraparty democracy new phenomena like
technological revolution has diminished the overall impact of individual members on the real
decision making. We arrive at a similar to J.J. Rousseau paradigm in his famous discourse
of 1760 — has the progress of arts and sciences improved public and individual morals and
virtues.?®> Obviously we need new rules that would contain or prevent the transformation the
democracy of political parties into turning constitutional democracy off by the parties.

Democratization of political parties today is not restricted by direct abolishment of democratic
principles but by 2 new phenomena that have exploded in the political sphere — skyrocketing
technological progress that has triggered positive and negative effects — primarily with
personification and drastically increased the role and power of party leaders and political
marketing as the most formidable weapon to the shaping ordinary party members and the
electorate political will.

Further transformation of intraparty democracy and functioning of political parties
rationalized political parties functioning from base to the top. Political engineering now is
most effective not by finding methods to establish authoritarian leadership in the already
existing parties. Instead political elites hunt for charismatic person, appealing to the
electorate and only after the person has been found, they start building a party around him.
This process has been encouraged by spectacular transparency which is the oxygen of
raising the popularity of the leader. Thus instead of supporting party democracy with strong
leadership they build parties with primary purpose to support the leader.

Political party and electoral engineering has transformed paradigm of mobilizing the existing
parties support around a strong leader as a best-selling commodity to the electoral market
and replacing party support by political projects devised for electoral victories and on their
wings to cabinet formation in parliamentary regimes.

speed kills. The marketing men prefer a party that is centralised, leader friendly, allows them direct access to the
key decision-makers, including the leader, and grants much autonomy to the people they liaise with- usually the
party’s communication directors. Internal debate should be sacrificed in the interests of presenting a clear
message. It should have what Philip Gould, Blair's polling strategist, calls “a unitary command structure” Dennis
Kavanagh Party Democracy and Political Marketing No Place for Amateurs?
www.politikkampagnen.de/.../kavanagh/.

% XKK.Pycco,Tpaktatel, Mocksa,1969, PaccyxgeHue, nonyyvBluiee NPEMUIO OVWKOHCKOW akagemum B 1750
rogyano Bonpocy“CnocobcTBoBarno fvm BO3poXaeHNE HayK U UCCKYCTB O4ULLEHMIO HpaBoB 7%, c. 9-30.
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Intraparty democracy advancement in procedural terms has been a success story but legal
premises to the raising of substantial intraparty democracy, if it is the will of nations and
countries, has still to be worked out in the national party law and supranational standards or
soft party law.

No doubt, procedural or virtual democracy is better than autocracy and should be welcomed.
However, we should be far from excitement and should be careful in our expectations for this
is not the sacred land the people were after and that we were looking for. At best it should be
praised as an important snapshot of democracy march and just a step in the direction to the
substantial democracy moving horizon.



- 73- CDL-EL(2014)003

LA DEMOCRATIE PARITAIRE, LES PARTIS POLITIQUES
ET LES SYSTEMES ELECTORAUX
Mme Lydie ERR

Maitre en Droit et Master en Médiation
Médiateure du Grand-Duché de Luxembourg
Membre de la Commission de Venise
Ancienne députée
Ancienne Secrétaire d’Etat aux Affaires Etrangeéres, a la coopération
et au commerce extérieur

La démocratie, c’est-a-dire — la souveraineté du peuple implique la séparation des pouvoirs,
I'Etat de droit et les droits de 'Homme

Le terme « parité » vient du latin paritas et signifie égal, semblable.

La parité tend a une représentation juste de I'électorat qui, comme nous le savons, se compose
de plus d’'un genre dont les hommes et les femmes sans la différence sexuelle de laquelle le
genre humain ne se perpétuerait pas.

La différence des sexes, que personne ne conteste, est affublée d’une attribution des activités
humaines qui, si elle était compréhensible quand ces activités se limitaient a la chasse et la
cueillette, n’a plus de raison d’étre depuis longtemps.

Or la spécificité des activités des hommes et des femmes continue.

Les activités pas du tout rémunérées (travail domestique et bénévole) voire moins bien
rémunérées sont encore réservées aux femmes alors que celles plus valorisantes et mieux
rémunérées sont en grande majorité exercées par les hommes.

L’activité politique fait partie de cette derniere catégorie d’activité dans lesquelles les femmes
sont encore largement minoritaires.

Ce fait est incontestable et il importe d’en explorer les raisons. La premiére de ces raisons est
certainement le travail non rémunéré accompli en grande partie par les femmes au sein de la
famille.

La famille ne constitue donc non seulement une unité de consommation mais aussi une unité
de production de travail. Or ce travail, inséparable de I'organisation du travail en général, n’est
pas considéré en tant qu’activité économique ni rémunéré ni valorisé socialement. |l n’est
partant pas pris en compte pour le calcul de la richesse d'un peuple exprimé dans le PIB.

Cette partie ignorée du travail humain est pourtant considérable.

La Suisse a procédé a I'évaluation en terme marchand du travail domestique et ce montant a
été estimé en 1998 a 215 mia de FS ce qui équivaut a plus de la moitié du PIB (172.000 pour le
travail domestique + 49 mia pour la prise en charge de personnes dépendantes) et le temps y
consacré (a 7,25 mia d’heures en 2000) est supérieur a celui du travail rémunéré (6,7 mia
d’heures).
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La société entiére profite de la prise en charge par les femmes du travail domestique en ce
sens que les budgets étatiques font d'importantes économies dans le domaine de la santé et
de I'éducation notamment qu’il s’agisse de travail personnel ou de travail externalisé. Ce travail
non pris en compte s'il est accompli a titre personnel dans la famille I'est cependant s'il est fait
par d’autres femmes dont les mémes activités sont (mal) rémunérées et pris en compte dans
les activités économiques des pays.

Belle cohérence et logique économiques !

Pourquoi cette diversion voire excursion dans le monde du travail quand on parle de politique ?
Pour expliquer pourquoi 'accés a la politique des femmes est plus difficile que tel est le cas
pour les hommes parce quelles accomplissent en grande majorité le travail domestique
indispensable pour la famille et la société non rémunéré et peu valorisé socialement méme s’il
n’en s’agit pas moins d’'un travail qui demande une variété de savoir-faire technique, éthique et
organisationnel.

On peut donc en conclure que I'échelle de valorisation des travaux est défavorable aux
femmes et que celles-ci accomplissent en fait la quasi-totalité du travail non-rémunéré et une
grande partie du travail bénévole.

Finalement les systemes électoraux favorisent souvent les élus en place qui sont en majorité
des hommes.

Si les professions en général sont devenues mixtes, elles restent ségrégées en ce sens gue
surtout celles qui sont les plus sollicitées et valorisées socialement et économiquement restent
trés difficiles d’accés aux femmes.

Parmi celles-ci compte lactivité politique qui a tendance a rester « la chasse gardée des
hommes » si la volonté politique de changer cet état de fait regrettable et injuste n'améne pas a
plus d’égalité dans la répartition dans la charge des travaux dont notamment le travail politique.

Le nombre des femmes en politique augmente mais le taux de progression « naturel » est trop
lent pour qu’elles puissent y avoir une capacité d’'influence satisfaisante.

En guise d’explication d’un état de fait peu satisfaisant de la démocratie paritaire permettez-moi
de mentionner

1. que les femmes accomplissent ¥ du travail au monde dont la quasi-totalité du travail
indispensable mais non rémunéré et qui n'est pas pris en compte en termes
économiques dans le PIB ;

2. que les femmes qui ont une activité professionnelles gagnent un salaire 20% inférieur
a celui de leurs collegues masculins et ce a compétence égale pour un travail égal ou
un travail de méme valeur - sans parler du fait ;

3. le systéme de rémunération des travaux non-qualifiés est beaucoup moins bien
favorable quand il s’agit de travail accompli par les femmes que celui accompli par leurs
collégues masculins de nettoyage.

Il en résulte que les hommes ne sont pas plus actifs mais plus riches que les femmes qui ne
possédent que 1% de la richesse du monde, les lois civiles sur I'héritage n'y étant pas
étrangeres. Par ailleurs les femmes accédent plus difficilement a la formation nécessaire pour
accéder au marché du travail en dehors du foyer alors qu’elles y sont cantonnées souvent dés
leur plus jeune age.
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Un autre fait incontestable est celui que les femmes ont été trop longtemps exclues du droit
vote actif et passif et qu’elles subissent des discriminations structurelles diverses telles que la
violence domestique dont le colt pour elles et pour la société dans son ensemble mériterait
d’étre connu afin de 'employer a combattre ce fléau le mieux partagé au monde.

Les femmes sont donc discriminées par rapport aux hommes dans leur vie quotidienne mais il
n’en reste pas moins vrai qu’elles ont le droit et les Etats le devoir de les inclure dans la prise
de décision privée et publique.

Les quotas que ce soit, en politique ou dans le monde économique, constituent le moyen
efficace d’augmenter la présence des femmes. lls traduisent la prise de conscience du fait
incontestable que I'humanité est plurielle par rapport au sexe et que la démocratie doit
permettre a tous les genres de participer a la gestion d’'un pays.

Il N’y a en effet aucune raison objective a ce que la politique déroge a la réalité que les femmes
et les hommes sont complémentaires dans la vie courante, que ce soit dans la famille, les
écoles ou au travail.

Tant que la participation des femmes a la prise de décision publique n’est pas établie, la
démocratie est inacheveée. Or la représentation des femmes en politique est insuffisante en fait
et en droit.

Pour remédier a cet état de fait inacceptable dans une démocratie qui se respecte et qui
respecte la population, il faut améliorer la présence des femmes dans une proportion telle
gu’elles puissent exercer une influence réelle dans le travail Iégislatif.

Cette présence significative des femmes en politique est nécessaire notamment parce que
'absence de représentation équilibrée des femmes et des hommes menace la Iégitimité
démocratique et constitue une violation du droit fondamental a I'égalité. |l va de soi que I'activité
des responsables politiques reflete les priorités des élus qui sont déterminées par leur
expérience de vie différente selon leur appartenance a l'un ou l'autre sexe. C’est pour cette
raison que 'humanité étant sexuée doit participer dans ses deux composantes a la prise de
décision sur la chose commune (res publica) car l'intérét général concerne toute la société qui
est composée d’hommes et de femmes.

Selon les statistiques de 'UIP le pourcentage des femmes élues en 35 ans depuis la premiére
conférence mondiale des femmes en 1975 a augmenté de 7% c’est-a- dire d'1% tous les cinq
ans. Si cette progression était linéaire, quod non, puisqu’il y a des chutes et des augmentations
des taux de représentation, il faudrait encore attendre 160 ans pour atteindre la parité parfaite.
En 2010 le pourcentage des femmes élues étaient de 19% il peut étre estimé en 2012 a
quelque 20%. Cette proportion étant insuffisante I'UIP a conclu que les quotas sont le moyen
par excellence pour faire avancer le nombre des femmes dans les instances décisionnelles.

Dans l'ordre juridique les quotas sont une conséquence logique de la dualité sexuée de
’humanité et du principe de I'égalité inscrite normalement dans la constitution.

Mentionnons a ce sujet le Code de bonne conduite en matiére électorale de la Commission de
Venise en 2002 « Les régles juridique imposant un pourcentage minimal de personnes de
chaque sexe parmi les candidats ne devraient pas étre considérées comme contraires a
I'égalité du suffrage, si elles ont une base constitutionnelle ».

Pour arriver dans un laps de temps décent a une proportion acceptable d’'un minimum de
représentation du sexe actuellement sous-représenté et pour I'avenir a une masse critique des
deux sexes il faut fixer des quotas pour les unes et pour les autres pour I'avenir.
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Il s’ensuit que les quotas a introduire doivent concerner les hommes et les femmes pour
assurer une masse critique qui a été estimée par le Comité CEDAW de 'ONU (Committee on
the Elimination of Discrimination against Women) en 1997 entre 30-35% et par le
Parlement Européen en 2001 a 40%. Comme le Parlement Européen 2 recommandations du
Comité des Ministres du COE de 2003 et 2004 préconisent la parité comprise comme la
présence d’au moins 40% de représentant de chaque sexe dans les instances élues.

Il reste a souligner que cette proportion adéquate d’hommes et de femmes n’est pas un but en
soi mais un moyen pour changer la politique de telle sorte que ses décisions tiennent compte
des priorités des 2 moitiés de 'humanité dans son ensemble.

S'il est vrai que les lois électorales n'ont pas comme premiére aspiration I'égalité des sexes
mais plutét une représentation adéquate de la population et des partis en lice. |l n’en est pas
moins indispensable que les deux moitiés de 'humanité dans leur ensemble, c’est-a- dire les
hommes et les femmes différentes et égales soient représentées de facon égale dans les
institutions du pays.

Sachant que les 2 moitiés de I'humanité comprennent chacune en son sein toutes les
catégories de la société par ailleurs qu’elles soient socioprofessionnelles, qu’elles concernent
'age ou l'activité professionnelle ou 'état de santé. Retenons par ailleurs le fait incontestable
gue les femmes qui sont majoritaires dans la population mondiale ne sont PAS une catégorie
mais une composante existentielle de 'lhumanité.

Pour cette raison l'introduction de quotas de genre, ne signifie pas qu’il faudrait ensuite en
introduire également pour les jeunes, les immigrés, bref pour des gens appartenant a une
catégorie spécifique de la société alors qu'il est clair que toutes ces catégories font parties des
deux composantes ci-avant mentionnées.

Précisons d’emblée que I'éducation de tous mais surtout celles des femmes importe pour
avancer sur le chemin de la démocratie paritaire tout comme le contexte historique, culturel et
religieux d’'un pays mais qu’avant tout c’est la force et les convictions des partis politiques qui
comptent car ils sont le maitre de jeu des élections.

L'importance de tous ces facteurs est généralement reconnue mais tel est le cas en ce qui
concerne le systéme électoral au sens strict c'est-a-dire «les moyens par lesquels les
électeurs expriment leur préférence politique et la maniére dont les suffrages sont traduits en
sieges/mandats ».

Ces systemes sont généralement classés en 3 systémes : le scrutin majoritaire, le systéme de
représentation proportionnelle et le systeme mixte.

Pour une analyse plus détaillé, je renvoie au rapport que jai présenté a I'Assemblée
Parlementaire du Conseil de 'Europe en janvier 2010 : « Augmenter la représentation des
femmes en politique par les systemes électoraux » ainsi qu’'au rapport, adopté par la
Commission de Venise en 2009 intitulé : «impact des systemes électoraux sur la
représentation des femmes en politique » basé lui-méme sur le rapport d’'un expert allemand
Michael Krennerich.

Certains éléments des systemes électoraux sont déterminants pour une représentation
adéquate de représentants de deux sexes en raison du fait que l'impact des quotas différe
guant a son efficacité non seulement en raison de sa nature et des modalités d’application mais
aussi du systeme électoral donné.
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L’étude de la Commission de Venise porte uniquement sur les systémes électoraux servant a
élire les chambres basses ou uniques des parlements tout comme, d’ailleurs, I'étude UIP
précédemment mentionnée et une étude de 2008 commandée par le Parlement européen sur
les systémes de quotas électoraux par sexe et leur mise en ceuvre en Europe. Cette précision
exclut donc de ce rapport les lois électorales qui ne concernent pas les élections nationales.

D’aprés le rapport de la Commission de Venise, une des conclusions les plus nettes est celle
gue le pays appliquant un systéme de représentation proportionnelle compte une proportion
plus élevée de femmes dans leurs parlements que ceux appliquant un systéme de scrutin
majoritaire.

Les systemes électoraux mixtes (par exemple, les systemes mixtes avec compensation
proportionnelle) semblent plus favorables a la représentation parlementaire des femmes que
les systemes majoritaires, mais moins propices a I'élection de femmes que les systémes de
représentation proportionnelle traditionnels.

A noter encore que les systemes de vote proportionnel sont en réalité plus favorables a toutes
les candidatures « atypiques » - en d’autres termes, a toutes les candidatures autres que celles
d’hommes d’age moyen ou plus. Choisir un systéme électoral plus propice a la représentation
des femmes devrait donc automatiquement servir également les candidatures de jeunes ou de
personnes agées, immigrées et d’autres candidatures moins fréquentes.

La taille des circonscriptions plurinominales semble aussi jouer un réle. D’aucuns estiment que
plus elles sont grandes, plus les femmes ont de chances d’étre désignées comme candidates
et élues en raison du fait du nombre plus élevé de candidature.

Reste que l'importance d'un parti — c’est-a-dire le nombre de sieges que le partie gagne ou
compte gagner dans telle ou telle circonscription — joue parfois un rdéle encore plus grand. Il
semble, en effet, que seuls les partis prévoyant de remporter plusieurs sieges dans une
circonscription pratiquent vraiment I'équilibrage des candidatures, ce qui est favorable aux
candidates.

Les seuils légaux — qui fixent la proportion minimale des suffrages que doit recueillir un parti
pour se voir attribuer des siéges — ne doivent pas normalement favoriser la représentation
féminine, car les petits partis pouvant représentés les intéréts des femmes sont souvent exclus
de la représentation parlementaire.

Toutefois, dans la pratique grace au seuil Iégal, seuls les partis de taille relativement importante
accedent au parlement — ils profitent méme de I'exclusion des petits partis. Or comme ils ont
davantage de place sur leur liste de candidats, ils peuvent plus facilement désigner des
femmes et leur permettre d’obtenir un mandat.

Cependant, 'Assemblée du Conseil de 'Europe (APCOE) critique les seuils Iégaux de plus de
3 % pour d’autres raisons liées a une représentation juste et démocratique.

Dans les systemes a scrutin majoritaire des circonscriptions uninominales, seules les
candidatures individuelles sont possibles. Dans les scrutins a la représentation proportionnelle,
les électeurs se voient proposer différents types de listes : bloquées, ouvertes ou libres, étant
donné que les seuils élevés excluant ipso facto les nouveaux partis politiques, les moins
représentatif d’'une population pour renforcer les partis les plus importants, pour une stabilité
plus accrue de ce qui rend facile pour les politiques élus de rester en place

Avec les listes bloguées, les partis politiques déterminent dans lequel leurs candidats se
verront attribuer des siéges éventuels, et I'électeur approuve l'intégralité de la liste sans pouvoir
modifier cet ordre.



CDL-EL(2014)003 - 78 -

En revanche, avec les listes ouvertes, I'électeur peut exprimer sa préférence pour des
candidats particuliers, modifiant ainsi 'ordre de placement sur la liste. Avec les listes libres,
I'électeur peut méme choisir entre des candidats de différentes listes, cela s’appelle le
panachage

Le type de liste le plus avantageux pour la représentation des femmes dépend au fait s'il existe
des quotas par sexe concernant 'ordre de placement et s'ils sont effectivement mis en ceuvre —
auquel cas les listes bloguées semblent plus avantageuses — mais aussi dans quelle mesure
les femmes organisent et ménent une campagne active en faveur du vote pour les candidates
— auquel cas le vote de préférence ne sera pas forcément contraire a l'intérét des femmes.

L’impact des quotas de genre differe selon les différents systemes électoraux. Les quotas de
genres ne visent non seulement a améliorer la représentation des femmes mais a établir
I'équilibre des représentants des deux sexes en politique par l'introduction d’'un pourcentage
minimum et maximum des représentants de deux sexes sur les listes €électorales et dans la
meilleure hypothése aussi dans les instances dirigeantes des partis politiques et surtout dans
les organes responsables de la proposition de candidatures aux élections.

Signalons que des quotas sont appliqués généralement pour assurer la représentation d’une
région (quota officiel) et ceux assurant une représentation des catégories socioprofessionnelles
ou autres (linguistiques, ethnigues, religieux) sont appliqués de fagon informelle.

Les quotas qu’ils soient officiels ou officieux ont la vocation d’assurer une représentation
géographique et socioprofessionnelle adéquate tout en laissant la liberté de choix a I'électeur et
en offrant un éventail de choix de candidats dont la latitude dépend de la loi électorale. lls
n‘assurent PAS I'élection des représentants choisis sur base des quotas informels mais bien
celle du nombre d’élus sur base des quotas géographique qui sont en fait le nombre d’élus par
circonscription €électorale. |l y a lieu d’en conclure que les quotas n'empéchent en rien la liberté
de choix de I'électeur mais gu’il assure une plus grande diversité de choix des candidats.

Notons qu'il existe différents types de quotas : les quotas de résultats et de moyens. Il s’agit de
réserver des listes ou un nombre fixe donné aux seuls femmes, a part I'Afghanistan, ce
systéme est pratiqgué dans plusieurs pays africains (Burundi, Rwanda, Ouganda, Tanzanie) et
dans une mesure moindre au Soudan et Kenya.

Ce type de quota qui était aussi appliqué dans le pays ex-communistes d’Europe centrale est
actuellement moins apprécié malgré son efficacité évidente parce qu'il briderait le libre choix de
I'électeur. Si ce raisonnement était acceptable il devrait I'étre aussi pour les systémes de listes
bloquées qui est qualifié parfois de systéme puisque ce sont les partis qui déterminent parmi
les candidats I'ordre dans lequel ils seront élus. Il y a lieu de souligner que c’est dans ce
systéeme de liste que les quotas peuvent étre le plus efficace a condition que les partis
politiques en lice arrivent a se mettre d’accord sur le principe des listes bloquées et d’une
sanction adaptée en cas de non-respect. Tel serait le cas si les listes non conformes étaient
irrecevables plutdt que de prévoir des sanctions financieres.

Les quotas de moyens peuvent étre l[égaux ou volontaires.

Les quotas légaux sont obligatoires pour toutes les listes électorales alors que les quotas
volontaires sont appliqués par ceux des partis qui en décident ainsi.
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Retenons que les deux catégories de quotas sont efficaces selon le systeme électoral auquel
ils s’appliquent, selon qu’il s’agit de quotas de moyens ou de résultat, selon qu’ils sont ou non
précis en ce qui concerne l'ordre de placement des candidatures féminines et dans I'lhypothése
ou le réle particulier est dévolu a une téte de liste, la possibilité, voire la volonté politique qu’elle
soit bicéphale et comprenne une femme et un homme.

Les quotas sont d’autant plus efficaces s'il y a des sanctions effectives en cas de non-respect
des quotas telles que lirrecevabilité de la liste, la vacance de la place non prise par le
représentant du sexe sous-représenté selon le quota. Il y aussi des sanctions ou des incitations
financieres pour les partis qui ont présenté un nombre de femmes soit inférieur soit supérieur
au quota de base. Ces sanctions n'ont pour linstant pas prouvé leur utilité de sorte que
lirrecevabilité de la liste ou la vacance d’'une place sur celles-ci constituent la sanction la plus
efficace.

Pour faire avancer la cause de I'égalité le choix du systéme électoral, le type et les modalités
des quotas est primordial mais insuffisant.

Il est essentiel et prioritaire de prévoir comme le préconise la Commission de Venise une
disposition constitutionnelle sur le principe de I'égalité des sexes (devant et dans la loi mais
aussi dans les faits) et la non-discrimination et de I'assortir d’'une possibilité de dérogation pour
autoriser des dispositions et actions positives. Précisons que si ces derniers ont en principe
vocation d’étre temporaires. Tel n'est pas le cas pour des quotas de genre qui fonctionnent
pour I'un et pour l'autre sexe. (En Norvege par exemple les quotas jouent actuellement en
faveur des hommes.)

Le rapport de la Commission de Venise a permis de conclure que, en théorie, la représentation
parlementaire des femmes est particulierement favorisée par le systéme électoral suivant :
scrutin de liste proportionnel dans une grande circonscription et/ou une circonscription
recouvrant 'ensemble du territoire national avec une seuil Iégal, des listes bloquées et un quota
obligatoire prévoyant non seulement une forte proportion de candidates, mais également des
régles strictes de placement de ces candidates sur les listes (dans le cadre, par exemple, d’'un
systéme d’alternance hommes/femmes), et des sanctions efficaces en cas de non-respect.

Je ne voudrais pas conclure sans dire que pour atteindre la parité le non-cumul des mandats
politiques est le corolaire indispensable. Le non-cumul offre aussi la possibilité d’'un renouveau
du personnel politique, ce qui est précieux non seulement pour les partis mais aussi pour les
électeurs. Par allleurs il est permis de penser que le non-cumul des mandats pourrait freiner
'abstentionnisme dont 'envergure menace le fonctionnement démocratique de nos institutions.

Un financement transparent, suffisant et équitable pour chacune des candidatures, des partis
politiques et des campagnes électorales constitue un gage d’acceptation par les citoyens du
financement de la politique.

L’éducation a I'égalité des enfants et des adultes, plus particulierement des professionnels de

la politique, de la presse, du judiciaire et de I'enseignement participera a plus d’égalité tant
dans le domaine public que privé.

Retenons en conclusion que le moteur de tout changement reste la volonté politique.
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NMPAKTUKA NPUMEHEHUA ®EOEPAJIbHOIMO 3AKOHA «O NONIUTUYECKUX
NAPTUAX» B PEOAKUUU ®EOEPAJIbHOIO 3AKOHA OT 02.04.2012 Ne 28-®3
MWUHIOCTOM POCCUN U ETO TEPPUTOPUAJTIbHBIMUA OPITAHAMMW. NMEPBbIE UTOTU
Bnagnmup Anekcangposuy TUTOB
Application of the federal law on political parties as amended by the federal law of
02.04.2012 Ne 28-fz of the Ministry of Justice of the Russian Federation and its
regional institutions. First results
Mr Vladimir TITOV

avpekTtop aenaptameHta MuHucrtepcrea roctuumm Poccuinckon ®epgepaumm
Head of Department for non-governmental organizations matters, Ministry of Justice

YBaxkaemble gambl 1 rocnogal
YBaxkaemsble konneru!

NcTopua pasBuTua NONUTUYECKNX NAPTUA B COBPEMEHHOMW Poccun HacuMTbiBaeT HEMHOMNM
6onee 20 net. Ha npoTskeHUM BCero 3Toro nepuoga 3akoOHOAATENbCTBO O MOMMUTUYECKNX
napTMaX HEOAHOKPATHO MoABepranocb M3MeHeHuto. pn 3TOM HEeU3MEHHbIM COXPaHANOCh
KrntoYyeBOe MOMOXeHMEe O Lenax CO34aHus NONMUTUYECKUX NapTuh - 3TO yvacTue rpaxaaH
Poccunckon ®egepauun B NOANTUYECKOM XKN3HM 0OLLEeCTBa NOCPeaCTBOM (DOPMUPOBAHNA U
BbIPaXXEHNS UX MOMUTUYECKOW BOSM, y4acTue B OBLLECTBEHHbIX U MONMUTUYECKMX aKuusX, B
BblObOpax M pedepeHaymax, a Takke NpeacTaBfeHne WHTEpPecoB rpaxdaH B oOpraHax
rocygapcTBEHHOW BNacTu U OpraHax MecTHOro camoynpasfieHus!.

MwuHiocT Poccumn Bcerga vrpan 3amMeTHYH posfib B pOpMMPOBaHUM NOSIMTUHECKON CUCTEMBI
COBPEMEHHOr0 POCCUMCKOro obLiecTBa, MOCKONMbKY MMEHHO Ha HEero Bce 3TW rogbl Obina
BO3M0XXeHa 0653aHHOCTb MO NPaBOBOMY NPUMEHEHUIO 3aKOHOAATENbCTBA, PErynmpytoLwero
0o6LeCTBEHHbIE OTHOLUEHMS, CBA3aHHble C rOCy4apCTBEHHOW perncrpaument M KOHTponem
AEeATEeNbHOCTN NONUTUYECKMX NapTUN.

KoHctutyumnsa Poccuinckon ®egepaumm 3akpennset NpMHUMN NOUTUYECKOro MHOroobpasus
n MHoronaptuiHocTn. PepepanbHbiM 3akOHOM «O MONMUTUYECKMX MAPTUSIX», NPUHATBHIM B
2001 rogy B pasBuMTME 3TOrO0 KOHCTUTYLMOHHOIO MpPUHLKMMNAG, PErynmpyoTca BOMPOCHI,
Kacawowmecss OCOBEeHHOCTEN CO34aHud, AeATEeNbHOCTW, peopraHusauun u nukeMgauum
NONNTUYECKMX NAPTUMNA.

B TeyeHue cBoen oguHHagUaTUNETHEN UCTOPUM yKasaHHbl PefepanbHbii 3aKOH ABaXxabl
N3MeHAN TpebOBaHUS MO OTHOLUEHUIO K YMCIIEHHOCTM YSIEHOB MOJSIMTUYECKON MapTuMm,
HeobxoauMON Onsi ee rocygapCTBEHHOW peructpauun. YeenudeHvme TpeboBaHuM K yucny
YyfeHoB - MakcumanbHo o0 50 TbicaA4 4yenoBek - ObiNOo B cBoe BpemMsi 0ByCnoBneHo
HEOOX0ANMOCTbLIO YKPYMHEHUS MONUTUYECKUX NapTUA.

Mommmo TpeboBaHMM K OOLLEN YUCNEHHOCTU YNEHOB MNOMUTUYECKOW MapTUM 3aKOH
npegnucbiBasn NOAUTUYECKON NapTMM MMETb CBOW pernoHarnbHble oTaeneHus 6onee yem B
nonosuHe cybbektoB Poccunckon Pepepauum 4YUCNEHHOCTbIO He MeHee 500 uneHoB
napTumn.
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Takune TpeboBaHnss POCCMICKOro 3akoHoOaTeNbCTBA K MOMMTUYECKMM NApTUSM Bbi3blBanu
KPUTUKY KaK CO CTOPOHbI psida MOSIMTUYECKUX CUIT BHYTPWU CTpaHbl, TaK U CO CTOPOHDI
€BPONEeNcKUX opraHmsaunn, Takmx kak [lapnameHtckaa Accambnes Coseta Eeponbl,
Esponencknin Cyn no npaeam 4venioBeka n EBponenckas koMMccust 3a 4EMOKpaTUIO vepes
npaeo (BeHeunaHckasa komuccus).

B cBoem nocnaHum PegepanbHomy CobpaHuto Poccunckon Pepepauunm B aekabpe 2011
roga lNpesngeHTt Poccun Omutpuin AHatonbesud Measenes npeanoxun psg MHUUMaTme no
AanbHenwemMy passuTUIO NONIMTUYECKON CUCTEMbI CTPaHbl. B YacTHOCTM, BbINO NpeanoxeHo
BBECTU YNPOLLUEHHbBIA MOPSALOOK pernctpaumm naptumn, To ecTb no 3asske oT 500 yenosek,
npeacTaBnsoWmMX HE MEHEE NOSTOBUHbI PETMOHOB CTPaHbI.

Yxe B Havane 2012 roga wHuumatmBa [lpesvageHta Poccum Obina nogdepkaHa
locymapcTteBeHHon [ymon, ogobpeHa CoseTom Peagepaummn. 3akoH O BHECEHUN U3MEHEHWN
B 3aKoH «O nonutuyeckux naptnsaxy 2 anpens 2012 roga 6bin nognucad MNpeangeHtom u 4
anpens BCTynun B cuny.

Kakne »xe HoBauumn npmBHec obcyxgaembii Hamn PefepanbHbIn 3aKOH.

Bo-nepBbix, CHWkeHa Heobxoaumas Ansi rocyAapCTBEHHOW pernmctpauum nonmMTU4ecKon
napTum MUHMManbHas HeobxoguMmas YMCNEHHOCTb ee 4neHoB — ¢ 40 Teicay go 500
YenoBeK, YTO NO3BOSISIET BOBMEYb B NMONIMTMYECKUI MpoLiecc 6ornee WMpPOoKMe MaccChl U Criou
HaceneHus.

Bo-BTOpbIX, OTCYTCTBYIOT TpebOBaHUSI K YMCIIEHHOCTU YSIEHOB PErmoHanbHOrO OTAENeHus
nonutuyeckon naptuu. [paBo onpenensTb MUHUMArbHYK  YUCMEHHOCTb  YNEeHOB
pernoHarnbHOro OTAeNeHUs NoNUTUYECKOM NapTUM NPeaoCTaBeHO Ha YCMOTPeHWe camMoW
napTuu.

BmecTe ¢ TeM HOBOW pepakumen 3akoHa COxpaHeHo TpeboBaHue O HeobxoaMMOocTU Ans
NONMUTUYECKOW MapTUM UMETb PErnoHasnbHble OTAENEHUS HE MeEHee 4YeM B MOJSIOBMHE
cybbekToB Poccuiickon ®enepaumn.

XOpoLUO U3BECTHO, YTO PSS €BPOMENCKUX MHCTUTYTOB He pa3 BbiCKasblBas CBOW 3aMevaHus
no noBogy OTCYTCTBUA B 3akoHogaTenbcTBe Poccunckon depepaumm npasa rpaxnaH
00beanHATLCA B Marnble U permoHarbHble NapTum.

KoHcTutyumna Poccuinckon depepaumu 3akpennasa fnpyuHUMN MHOronapTUWHOCTU, a Takke
npaBo Ha oObeguHeHMe Wu cBoOOOAY [AeATeNbHOCTU O6LWEeCTBEHHbIX OObeauHEHUNn B
Ka4decTBe OCHOBblI CO30aHWA W AOeATeNbHOCTU MNONUTUYEecCKMX napTtui B Poccuiickon
depepauun, He onpegensieT, Ha KakoOM TeppuTOpuanbHOM YpPOBHE CO34aloTCs
NoNMTMYECKME NapTUM - OOLLEPOCCUACKOM, MEXPErMoHarbHOM, PErnoHanbHOM Un
MECTHOM; paBHbiM 0O0Opa3oM HE COAEpPXMT OHa W NPSIMOro 3anpeta Ha co3gaHue
pervoHanbHbIX NapTUN.

CnepoBartenbHo, BBeAeHHOe cTathén 3 PenepanbHoro 3akoHa "O nonutuyeckux naptnax”
npegnucaHMe o BO3MOXHOCTW CO34aHus U OeATENbHOCTU NONUTUYECKUX MapTUiA NUb Ha
obwedenepanbHOM YpOBHE - MOCKOSIbKY OHO SABMSIETCA OrpaHUYeHUEM KOHCTUTYLMOHHOrO
npaea Ha ob6beanHEeHNEe B MONMUTMYECKYIO NAPTUIO - NPABOMEPHO NULLbL B TOM Crlyvae, ecrnu
OHO HEOBXOAUMO B LieNsX 3alnTbl KOHCTUTYLIMOHHO 3HAYMMbIX LLEHHOCTEN.

B ogHom wu3 cBoux noctaHoBneHnun KoHctuTyumoHHbin Cyg Poccuiickon ®epepauum
oTMeYarn, 4YTo «... MONUTUYEeCcKne napTum - ocoObli BuA OOLLECTBEHHbIX OObEeANHEHWN.
[eaTenbHOCTb MOMUTUYECKMX MNapPTUM HEmnoCpPeACTBEHHO CBs3aHa C OpraHu3auven wu
PYHKLMOHMPOBAHMEM NYBIMYHOM BNACTU, OHU BKIHOYEHbI B MPOLIECC BIACTHbIX OTHOLLUEHMWMN
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n B TO Xe Bpems, byayym OOOPOBOMbHLIMKM OOBLEOVMHEHUSIMM B paMKax rpaxgaHCKOro
obuwlectBa, BbICTYNalOT B KayecTBe HEOOXOAMMOro MWHCTMTYTa NpeacTaBUTENbHOM
AemokpaTtumn, obecneuymBaroero ydactne rpaxgaH B MNOMUTUYECKOW XU3HM 0OLecTBa,
NnoNMTUYECKOE B3aMMOLENCTBME rpaXkgaHCKoOro obwecTBa M rocygapcrBa, LENOCTHOCTb U
YCTONYMBOCTb NOSINTUHECKON CUCTEMBI.

[laHHoe 06CTOSTENLCTBO NO3BOMSET (heaepanbHOMYy 3aKOHOAATEmN ycTaHaBnuBaTb - B
pa3BUTUE KOHCTUTYLMOHHBLIX MOMOXEHUA O MnpaBe Ha ob6beauHeHwe - OOMNOSIHUTENbHbIe
TpeboBaHMA K CO34aHWUI0 MONMUTUYECKUX NaApPTUMA, WX YCTPOWCTBY W OCYLLECTBMEHUIO
yCTaBHOW OESTENBbHOCTUY.

Mo cmbicny ®efeparnbHoro 3akoHa «O MOAUTUYECKMX NapTUAX» NapTUKM co3falnTcs Ans
obecneyvyeHns yqacTns rpaxkaaH B NONMTUYECKON n3HN Bcen Poccuiickon ®epepauun, a He
TOMNbKO €€ OTAENbHOW 4acTW, OHW npu3BaHbl OPMUPOBATL MOSIMTUYECKYHD BOJIO
MHOrOHaUMOHAaNbHOr0 POCCUMNCKOrO Hapoda KaK Lenoro, BblpaxaTb MNpexae BCero,
oOuleHaUuMoHarnbHble UHTEPECHI, LEeNu UX OesTeNnbHOCTM He [OO0IPKHbI acCoLMMpoBaTbCs
UCKITIOYMTENBHO C MHTEpecamMu OTAENbHbIX PEMMOHOB. B TO ke BpeMsi, OCyLLeCTBMAS CBOO
OeATenbHOCTb  HEMOCPEACTBEHHO B pPEerMoHax, MONUTUYECKME NapTUM  OOJDKHbI
obecneymBaTb codeTaHne obLLieHaLMOHaNbHbIX U PErMOHaNbHbIX UHTEPECOB.

Takum obpasom, Ons nonyvYeHust npaBa Ha CylIeCcTBOBaHME, a [MaBHOE Ha y4vacTue B
BblOOpax BCEX YPOBHEW, MONMUTMYECKME NapTUM AOSMKHbI MOMYYUTb FOCYAApPCTBEHHYHO
pPEerncTpaumio CBOMX permoHanbHbIX OTAENEHNA, CEroaHst 3TO HE MeHee YeM B 42 cyObekTax
Poccuinckon degepaunn.

Llenecoo6pa3HoCTb M CBOEBPEMEHHOCTb HOBALMIN, BHECEHHBLIX B Hayane TeKyLllero roga B
depepanbHblii 3aKOH «O NONUTUYECKMX NApPTUSIX», ObinM ybeauTenbHO MNOATBEpPKAEHbI
GecnpeueneHTHbIM POCTOM MONMUTUYECKOM aKTUBHOCTU POCCUINCKUX FpaxaaH.

Yxe no coctosiHutio Ha 10 anpens 2012 roga B MuHiocT Poccum Obinv npeacTaBneHbl
yBegoMreHus o cBoem obpasoBaHum oT 130 opraHM3aunoHHbIX KOMUTETOB MONUTUYECKUX
napTun. Cnycta 5 mecsiueB peanu3aumm HOBOW pefakumm 3akoHa akTMBHOCTb rpakaaH no
CO34aHUI0 MOMUTUYECKMX NapTUA He cnagaeT M YnUCro YydTeHHbIX MuHiocTtom Poccumn
OpraHn3aumoOHHbIX KOMUTETOB NONIUTUYECKUX NAapTUIN cocTasndeT 197.

TpeboBaHUA 3akoHa B NpexHen peaakumm OTHOCUTENBbHO BbLICOKOW YUCAEHHOCTU 4YSeHOB
NONIMTMYECKON NapTUK, Kak NpaBuio, nodyxaanu rpaxgaH K HegobpocoBeCTHOMY noaxoay K
bOpMMPOBaAHNIO  CBOMX pPErnoHasnbHbIX OTAENEHMW, a 3a4yacTyto W K NpamMon
danbcudmrkaLmm CBeOEHUN O YrieHax napTuu, YTo SABMSANOCb NPUYMHOM YacCTbiX OTKA30B B
rocygapCTBEHHON perncrpawmm.

Tenepb e HeBblCOkME TpPebOBaHUS K YMCIIEHHOCTU YNEHOB MOMMTUYECKOW MapTUM Ha
CTaaMM ee TOCYAapCTBEHHOW peructpauuM Mo3BonsiT MpUBMEYb K yd4acTuio B
AEeATEeNbHOCTM NOMMTUYECKON NapTUM NyCTb U HEGOMbLLUOE YMCIO rpaXaaH, HO 3aTO roTOBbIX
no-HacTosiLemy paboTatb B NApTUMAHbIX CTPYKTypax, a He NMPOCTO YMCIISILLUXCS B CrMCKax
napTuu.

Mo cocTosHMIO Ha cerogHAWwHUM aeHb MwuHiocTtom Poccum  3apeructpupoBaHo 39
NONUTUYECKNX MapTU, U3 HUX 7 ObINW 3aperMcTpupoBaHbl paHee M CylecTBOBanu BCe
npoweawme rogbl MU ogHa nonutudeckasa naptma — PecnybnukaHckaa naptus Poccuum,
perncrTpaumsi KOTOpou BOCCTaAHOBMEHa BO WUCMOMHeHMe pelweHunss EBponenckoro cyaa no
npaesam 4ernoBeka.
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OTkazaHO B rocygapCTBEHHOM peructpauum 5 nonuTuYeckMM napTusM Mo MOTMBaM:
npeAacTaBneH HEMnomnHbIN nakeT LOKYMEHTOB, LOKYMEHTbl OOPMIIEHbl B HeHagnexallem
nopsiake, B nNporpaMmMe napTun MPUCYTCTBYIOT NPU3HAKN SKCTPEMM3MA, HapyLUeH NOPSiAOK
co3gaHusa (He ObINo yBegomrieHMst o6 0Opas3oBaHUM OprkoMuTeTa) B MNpencTaBfEeHHbIX
cBefdeHusAx 00 yupeanTensx cogepaTcsi NPOTMBOPEYMBBLIE N HEOOCTOBEPHbIE CBEAEHMS.

Husknn npoueHT OTKa3oB B rOCyAapCTBEHHOW perncrpauumn oOycrioBreH Takon HOBESION
3aKOHa KaK MHCTUTYT NPUOCTaHOBIEHNS TOCYAapPCTBEHHOW pernctpauuun.

Mpouenypa NpUOCTaAHOBMEHUSA FOCYOapCTBEHHOW perncrpauumn npuMeHsieTcs B chnydyae,
€CNN YCTaHOBIIEHO, YTO MMEITCS1 OCHOBaHUA ANd OTKasa B rocydapCTBEHHOW perncrpaumu,
npegycMoTpeHHble ctatben 20 ®efepanbHoro 3akoHa «O NOMMTUYECKUX NAPTUAX».

lMpuHUMaga pelleHne o NPUOCTaHOBEHNN FOCYyAapCTBEHHOM pernctpauunmn, MuHioct Poccunn
UNn ero TeppuTopuanbHbI OpraH COCTaBMASAT W BblAAT 3adABUTENIO MUCbMEHHOE
MOTMBUPOBAHHOE 3aKrtovyeHue, B KOTOPOM YKa3bIBAOTCS KOHKPETHbIE MOMOXEHMS 3aKoHa O
NOMIMTUYECKUX  MapTUsX, NoCrAy>XMBLLUME  OCHOBaHWMEM  AnNd  MPUOCTaAHOBMEHUSA
rocy4apCTBEHHOW pernctpaumnm nofmMTU4YecKon NapTum Unm ee permoHanbHOro oTaeneHus, a
TaKke ucYepnbIBaoLWMA MepeyYyeHb HEeCOOTBETCTBUMMA [AOKYMEHTOB, MPEeACTaBMEHHbIX Ha
rocygapctBeHHytlo peructpauuto, KoHctutyuum Poccunckon depepaunn, deneparnbHbIM
KOHCTUTYLIMOHHbIM 3akoHam, PegepanbHoMy 3akoHy «O MONUTUYECKUX NapTUAXY.

MpuocTaHoBMEHME perucTpauuy BO3MOXHO Ha CpPOK OO0 Tpex MeCsILEB C nocreayowmnm
BO30OHOBNEHMEM NpoLedypbl  FOCY4ApCTBEHHOW — perucrtpaumMum nocrne  ycTpaHeHus
HapyLLEHWI, BbI3BaBLUMX €€ NPUOCTaHOBIEHME.

Tak, B npouecce peanu3auum PegepanbHOro  3akoHa  NpuUoOCTaHaBnuBanach
rocygapctBeHHasa peructpauus 14 nonntudeckux napTuin, U3 HUX S BNOCAEACTBUM NPOLUSIN
rocygapCTBEHHYIO perucrpaumto, 3-Mm 0TKkasaHo B rocyaapCTBEHHOW perncTpauumn B CBS3M C
HenpeacTaBneHMeM OOKYMEHTOB MOATBEPXKAAIOWMX YCTPaHEHME BbISIBIEHHbBIX HapyLUEeHUN
Mo NCTEYEHUN CPOKa NPUOCTAHOBIIEHNS rOCyAapCTBEHHON perncTpaumm, a rocygapcTBeHHas
perncrpaums 6 NoNUTUYECKNX NapTUin NPUOCTaHOBIMEHA MU B HACTOsILLEE BPEMS.

depgepanbHbii 3akoH «O  NONMUTMYECKUX MNapTUSX» npegycMaTpyMBaeT [gBa crnocoba
CO34aHuns NONUTUYECKOW NapTUMK: Ha yYpeanTenbHOM cbesae nnbo nytem npeobpasoBaHus
B MNONMUTUYECKYHD MapTuio  OOLLEepPOCCUMIACKOM  OBOLLECTBEHHOW  opraHuMsauun  unu
00LLLepOCCHINCKOro 00LLIECTBEHHOIO ABUKEHUA.

M3 BHOBb CO34aHHbLIX MNOMMTMYECKUX napTuin 4 naptum  Obinn  Co3gaHbl  MNyTeM
npeobpasoBaHnsa OOLLECTBEHHbIX O00beanHeHnn, a 27 napTui - NyTeM YyYpexaeHus Ha
yypeauTensHOM cbe3ae.

MuHiocT Poccun siBnsieTcs doegeparnbHbIiM YNONMHOMOYEHHBIM OpraHoM, OCYLLECTBNSIET CBOO
AesaTenbHoCTb B cdepe rocyaapCTBEHHOW perncTpaumm nonmutuYecknux napTuii U KOHTPONs
38 UX [esiTeNbHOCTb, pyKoBOACTBYsICb ®epepanbHbiM  3akoHOM «O  MONUTUYECKMX
naptusix». TeppuTopuanbHble opraHbl MwuHilocTa Poccuy ocylecTBRsT yHKUMU B
yKa3aHHoW cdepe B OTHOLLEHWUM PErMoHarnbHbIX OTAENEHUA NONUTUYECKMX NAPTUIA.

Kpome &TOro paccmoTpeHve MpeAcTaBrieHHbIX [AJ19 rocy4apCTBEHHOW — perucrpauum
NONUTUYECKON NapTuM  OOKYMeHTOB MuHoocT Poccun  ocyllecTBnsieT B CTPOrom
COOTBETCTBUU NOPSAAKE, yCTAaHOBNEHHOM ALMUHUCTPATUBHbLIM PErnamMeHToM.
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B ®epepanbHOM 3akoHe «O nNONUTUYECKUX MapTUAX» MNPUBOAUTCH UCHEpMbIBAKOLLUIA
nepeyeHb OOKYMEHTOB, npeacTtaBnseMbix B MuHCcT Poccun n ero TepputopuanbHble
opraHbl Ans rocyaapCTBEHHOW perncTpauum nonmTUYecKoW napTuv, U ee perMoHanbHbIX
otaenenun (ctatbh 16 - 19). TeKkCTbl HOPMATMBHLIX MPABOBLIX AKTOB, YCTaHABMBAKOLLMX
OCOBEHHOCTN rOCYAapCTBEHHOW peructpauum n OedaTenbHOCTU MOMUTUYECKUX NapTuK, a
Takke obpasubl [OOKYMEHTOB, HeobxoaumbIX NS rOCy4apCTBEHHOW — perncrpauum
NoNMTUYECKON napTun, pasmMelleHbl Ha cante MwuHocta Poccum (www.minjust.ru) B cetm
NHTepHeT.

Mo pesynbTatam paccMOTPEHUs AOKYMEHTOB nonutudeckon naptum MuHiocT Poccum
NPUHMMaET peLleHne O TrOCyAapCTBEHHOW perncTpaumm nonutundeckon naptun. B
rocy4apCTBEHHOW perncTpaumm nonMTUYECKONn napTum MoxeT OblTb OTKasaHo, Nnunbo
rocyfapcCTBeHHasi permctpaumsi MOXeT ObITb NPUOCTaHOBMEHA MO CNeAyoLWMM OCHOBaHNSAM:

-B Cnyvae, €ecnu TMorfoXeHus YycTaBa MONUTUYECKOW MapTum npoTmBopeyaT
KoHcTuTyuun Poccunckon ®defepaumu, degepanbHbiM - KOHCTUTYLMOHHBIM - 3aKOHaM,
depepanbHoMy 3akoHy «O NONUTUYECKUX NAPTUAX» U UHBIM dbefepanbHbiM 3aKOHaM;

- €CNN YCTaHOBIIEHO, YTO coepXallascs B NpeacTaBneHHbIX 4SS rocyaapCTBEHHON
peructpaumm nonuTUYEecKonM napTuM OOKyMeHTax uHdopMmauusa He COOTBETCTBYET
TpeboBaHuam PenepanbHOro 3akoHa «O NOMUTUYECKUX NAPTUAXY;

- €CN1 N3BECTHO, YTO YXXe 3aperncTpmpoBaHo obLiecTBEHHOE 06beaAnHEHNE C TakUM
X€ HauMeHOBaHMEM, [OENCTByKOLlee Ha TOW Xe Tepputopun, T.e. 0OLEpPOCCUNCKOe
obLecTBeHHoe 0bbeanHEHUE;

- W, KOHEYHO, B CNnyyae, ecnM B Xo4e pacCMOTPEHUst [OOKYMeHTOB OyaeT
YCTAQHOBIIEHO, 4TO MOMMTMYEecKass napTus npecnegyeT UenW, HanpaefeHHble Ha
OCYLLIECTBIIEHME IKCTPEMUCTCKON OeATENBHOCTH.

B nepuog peanusaumm 3akoHa B HOBOW pefakumun no aToMy nocregHeMy OCHOBaHWIO Gblno
OTKasaHO B TrOCyQapPCTBEHHOM perucrpaumyM TONbKO OAHOW  MOMUTUYECKOW NapTum
(monumuyeckasi napmusi «3Konosuyeckass napmusi Poccuu» ) - B CBSI3U C pasXuraHmem
coumarnbHoOM PO3HW B NporpaMmMe napTuu.

®epnepanbHblM 3akoOHOM «O MOMUTMYECKUX NapTUAX» OnpeferieHo, 4YTO MonuTUyeckas
napTus, a B cnyvasx npeayCcMOTPEHHbIX YCTaBOM NONUTUYECKON NapTuUn, ee permoHarbHble
oTAeneHus BrpaBe MNpUHUMATbL YyyacTue B Bblbopax, odwuumanbHoe onybnukoBaHue
pELEeHNa O Has3Ha4YeHMM KOTOpbIX, COCTOSANOCh MNOcre npeacTtaBneHns nosIMTUYECKON
naptum B MuHiocT Poccun JOKYMEHTOB, NMOATBEPXOAtoLWMX roCyAapCTBEHHYIO pernctpauuio
€e pervoHanbHblX OTAENEeHUn He MeHee 4Yem B nNonoBuHe cybbekToB Poccuiickon
depepaunn.

14 oktabpsa 2012 roga B psage cybbektoB Poccuiickon denepaumm npovayT BblGopbl B
3akoHogatenbHble cobpaHus, rybepHaTtopoB M M3POB [OPOAOB — aAMWHUCTPATMBHbIX
ueHTpoB Poccuiickon denepaunn.

BOonbLIMHCTBO N3 BHOBb CO34aHHbIX MOSIMTUYECKNX napTvu7| nony4yunun npaso y4acTBoBaTh B
ATUX Bbl60an N yXXe BblABUHYIN N 3apernctpmnpoBarin CBOUX KaHONOAaTOB.

Mo coCTOsHMIO Ha CcerogHsWHWA AeHb 29 nonutuyecknx naptmin u3 39 cosganm wu
3aperncTpmpoBanun CBOM permoHanbHble otaeneHns 6onee yem B 42 cybbekTax Poccuiickon
depgepauun, a oblwee YNCNO pernoHasnbHbiX OTOENEHUA  MONUTUYECKUX MapTUM
NPUBIIM3NIOCH K 2 ThiCs4aMm.


http://www.minjust.ru/

CDL-EL(2014)003 - 86 -

BHeceHbl UaMeHeHNsa HOBOW pefakumen 3akoHa 1 B CTaTbW, perynupytoLime ocyLLecTBrieHne
KOHTpONSA 3a [OeATeNIbHOCTbI0 MOMUTUYECKUX NapTUM M UX perMoHarnbHbIX OTAENEeHU.
3aKOHOM YCTaHOBSIEHO, YTO B NepBble TpU roga nocne co3fgaHus NonUTUYECKNX napTum u B
JanbHENLEM He Yalle Yem oguH pas B Tpu roga MuHCT Poccumn n ero TepputopmarbHbie
opraHbl He BrpaBe 3HaKOMWUTbCS C [OOKYMEHTaMu, noATBEPXAAWUMN  Hanuyue
pernoHarsbHbIX OTAENEHUIA, YUCMO YNEHOB NOSIMTUYECKON NapTUM U YUCO YNEHOB KaXKaoro
ee pernoHarnbHOro oTaeneHuns.

KoHTponb 3a WCTOMHWKaMW W pasMepamMu WUMYLLECTBa, MONy4aeMoro noanuTU4eCcKMmMm
napTUAMU U UX permoHarnbHbIMU OTAENEHNAMU B BUOE BCTYNUTENBHBIX U YNIEHCKMX B3HOCOB,
a TawkKe MNOXEepTBOBAHMN rpaxgaH M pUOMYeckux nuy, ocywectBnsaT LleHTpanbHas
nsbunparenbHass kommuccua Poccuinckon depepaumu, COOTBETCTBYHOLME M3OMpaTenbHbIE
komunccum cybbektoB Poccuiickon ®epepauun.

B 06513aHHOCTb MONUTUYECKOW NapTUM, ee pervoHanbHbIX OTAENeHWUA B COOTBETCTBUM CO
cTatbeln 34 3akoHa BXOAUT eXeKBapTanbHOE MpeAcTaBneHne CBeAeHWU O MOCTYNNeHUU U
pacxoaoBaHWUKM cpeacTB NoNMTUYECKON NapTUun.

Mo uHdopmauun LleHTpanbHoOW un3bupaTtenbHon Komwuccum Poccuiickon Pepepaumm He
npeacTaBunn OTYeThbl 3a BTOPOW kBapTan 15 nonutuyecknx naptui, B cBA3N, ¢ Yem MuHiocT
Poccun BbiHEC B MX agpec npeaynpexaeHnst 0 HEA4OMYyCTMMOCTU HapyLUEHUST MONOXEHWN
3akoHa M O HeobGXoAMMOCTM NpeacTaBfeHUsl yKasdaHHbIX cBedeHun B LleHTpanbHyto
n3bmnpartenbHylo KOMUCCUIO. AHanorMyHble npeaynpexaeHus Obinn BbiHECEHbI B agpec
pernoHarnbHbIX OTAENEHNIA NONMUTUYECKMX MapTUA.

370 cBMAOETENbCTBYET O TOM, YTO HEKOTOPbLIM MOMOAbLIM NOMUTUYECKUM NapTUSIM NpeacTouT
He TONbKO 3aBOEBLIBATbL rorioca W3bupaTenei, HO ele WU Hayuutbcs ObliTb
AVCUUNITMHUPOBaHHBIMU U CTPOro cobnogaTh 3aKOoH.

TemM He MeHee, NpakTMKa MepBblX MecsueB npuMeHeHuss depepanbHoro 3akoHa «O
NONUTUYECKUX NapTUSiX» B HOBOW pepakuuy noaTBepXkaaeT, YTO OCHOBHOW BEKTOP €ero
COBEpLUEHCTBOBaHMA Obln  BblbpaH nNpaBWibHO, COOTBETCTBYET CTENEeHUM 3periocTy
rpaxgaHckoro obLlecTBa Ha HbIHELWIHEM 3Tane ero pasBUTUS U BMOMHE OTBevaeT
o6Lenpu3HaHHbIM NPUHLMNAM AEMOKPaTUU.

Cnacunbo 3a BHMMaHue!
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KOHCTUTYUUOHHbIE NPEAENbLI B3AUMOAENCTBUA NONUTUYECKUX
NAPTUA N TOCYOAPCTBA
AnekcaHgp EeBrenbeBny NOCTHUKOB
Constitutional limits of co-operation between political parties and the state
Mr Alexander POSTNIKOV

3aBeaylowmn otaenom MHcTuTyTa 3aKkoHoAaTeNnbLCTBa U CPaBHUTENbHOIO
npaBoBeaeHusi npu NpaButenbcTtBe Poccunckon ®egepauun
Researcher, Doctor of law, Institute of Legislation and Comparative Law

Bonpoc o B3aMogencTBMM MNONUTUYECKMX NapTUIA 1 rocyaapcTBa SBMSIETCS LeHTparbHbIM
ANs  KOHCTUTYUMOHHOro npaea. [lpaBunbHoe, cbanaHCcMpoBaHHOE peLleHNe [AaHHOro
BOMpoca B KOHCTUTYLIMOHHOW [OKTPWHE, 3aKOHOAaTenbCTBE W NPaKTMKE CO34aeT OCHOBbI
Anst hopMMpoBaHUS B CTpaHe AEMOKPaTMYecKOoro NosiMTUYECKoro pexuma, crnocobeTsyeT
YKpEensreHnio npaBoBOro rocygapcrea. Hanpotms, Heynopsiao4eHHOCTb OTHOLLIEHWUIA MexXay
NONUTUYECKMMM MapTUSIMU U FOCY4APCTBOM, HernocrenoBaTenbHOCTb, NMPOTUBOPEYMBOCTL
rocyAapCTBEHHOM MONUTUKN B JAHHOM HanpaBneHun cnocoOHbl MPUBECTU K CYLLECTBEHHbIM
NCKaXXEHUsSIM B peanu3aumm KOHCTUTYLMOHHbLIX MPUHUMMOB, M MpeXae BCero npuHuMna
HapoJOBMNacTUsi, Korga BbISIBIIEHWME BONW Hapoda Kak €AMHCTBEHHOro WCTOYHMKa BNacTu
NnogMEHSIETCA TEeMU WUMN MHBIMWU MaHUNyNAUMSAMU B pamKax MOMMTUYECKOW CUCTEMbI MO
NHULMATVBE OTAENbHbIX rOCYAAaPCTBEHHbIX CTPYKTYP UMK NONMUTUYECKUX NapPTUIA.

[lna coBpeMeHHOro nNpaBoOBOro M MOSIMTUYECKOrNO CO3HaHWSA OTNPaBHOM TOYKOWM aHanmsa
B3aMMOOTHOLLUEHUN MNOMNUTUYECKMX NapTUMA WM rocyaapcTBa, HECOMHEHHO, SBRseTcs
KOHCTUTYLMOHHAsA MNpaKkTUKa COBETCKOro nepuoga, Korga Ha KOHCTUTYLIMOHHOM YPOBHE
npu3HaBanoCb MOHOMOSIbHOE MOMOXEHNE KOMMYHUCTUYECKON MapTUM Kak PyKoOBOASLLEN W
HanpaBnAwLEN cunbl o6LWecTBa, sgpa nonmMTuyeckon cuctemsl (cT. 6 KoHctutyunn CCCP
1977 r.). MNapTua eguMHONMYHO pykOBOAMNA rocydapcTBaMm, MpeBpawasicb B €ro
HEOTbEMIIEMbIN 3NeMeHT. Yepe3 MexaHu3m MapTUNHOro PyKOBOACTBA, AeTanu KOTOPOro
nexann 3a pamMKkamu NpaBOBOrO pPerynMpoBaHus, MNPOUCXOOUIO  BbIXOnalimMBaHue
npuvHUMNoB Hapogosnactus. Kak d¢opmbl HenocpeaCcTBEHHOW, Tak M NpeacTaBUTENbHON
AEMOKpaTUN NOAYNHANNCH LIEHTPanNnM3oBaHHOW NapTUAHON BONeE.

CywectBoBaBwasa B CCCP ogHonapTUMHOCTb co3daBana YCTOMYMBBLING PyHOAMEHT Ans
NONMUTUYECKON CUCTEMBI, HO B TO XK€ BpeMsi KOHcepBupoBana ee pas3sutue. Kak Tomnbko
NMONMUTUYECKOE pasBUTME CTPaHbl MPMBENO K OTKa3dy OT MpuHUMNA OAHOMAPTUMHOCTW,
Npou3oLWwso naBnMHOOOPa3HOepaspyLLEHNE COBETCKOrO KOHCTUTYLIMOHHOrO cTposi. bbina
yTpayeHakoHUenTyarlbHaas OCHOBa, CTArMBaBLUAA CTpaHy B e€4uMHOEe Lernoe, a HoBas
dopmupytoLLascs cucTemMa OTHOLLEHUA MeXay rocygapCTBOM U NapTUSIMU, TPaXK4aHCKUM
obLWecTBOM B LENOM He BMNUCbiBanacb pPaMKM COBETCKOW KOHCTUTYLMOHHOW MoAOenu.
OpHako yxog ¢ pykosogdawmx nosmumn KMNCC B 1991 r. cam no cebe He co3gan no4sy Ans
cTabunmsauumn NONUTUYECKON cuctemMsbl. [Ins ee BbiICTpanBaHMsa B 06LLECTBE OTCYTCTBOBaNU
Heobxoaumble AemokpaTuyeckune Tpaguumun.Kak y opraHoB BRactv, Tak U Yy OCHOBHbIX
NONUTUYECKNX CUNT He ObINo AOCTAaTOMHOrO OnbiTa, NO3BOMSABLUEr0 CO34aTh YCTOMYUBLIE
AEeMOKpaTU4eCcKMe HOPMbl U MHCTUTYTbI.
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PeanbHo MHoronaptunHocTb B Poccumn ctana dopmumpoBaTbCsB CBA3M C 0OpasoBaHWEM
HedbopMarbHbIX OMOKOB M KoanuMuuMii Ha Bbldopax B nNpeacTtaBuUTENbHblIE OpraHbi
rocygapcteeHHon Bnactu B 1990 r. OHa nonyyuna cBoe pasBuTME Npu ocopmreHumn
dpakuunm B pamkax Cbesga HapogHbix genytatoB u BepxosHoro CoBeTa Poccuinckon
depgepauun. OgHako B STOM Nepuog MOMUTUYECKME NapTUM He CTanyM OCHOBHbLIMU
cybbekTammn B onpeaeneHmn nonutundeckon nosectkn gHs. OHa dopmupoBanach, npexae
BCEro, noa MOLUHbIM BO3OENCTBUEM  WUCMONHUTENbHOW  BRacTyW, BO3rnaBnseMomn
MpesngeHtom PP, n npotuBocTosBLUEN €l NPeacCTaBUTENbHOM BracTn, o0beanHMBLLENCS
BOKpYr pykoBoacTBa Cbesga HapoaHbIx aenytatoB u BepxosHoro Coseta Poccun. BosHuK
eHOMEH COCYLLEeCTBOBAHNA KBa3W-NOSIMTUYECKUX MapPTUA «UCMOMHUTENBHOW BRactu» W
«NpencTaBuMTENbHOM BAAcTUy, Kaxdas U3 KOTOPbIX MbiTanacb BbICTPOUTL CBOKO BepTUKanb
Bnactu. B pesynbtate uX NPOTUBOCTOSHUA W Pa3BUSICA KOHCTUTYLIMOHHBLIM  KPU3UC,
npusedwmin K npuHaTUio B 1993 1. KoHcTuTyumn Poccuinckon ®epepaumn.

KoHcTuTyuna P® poctaToyHO nNakoHWMYHa B OMNpeAesieHUMM KOHCTUTYLIMOHHOro craTtyca
NONUTUYECKMX NaPTUA U UX B3aUMOOTHOLLEHU C rocygapctBom. OcHoBononarawLen
HOPMOW SABNSAETCS YCTaHOBMNEHWE WOEO0NOMMYEeCcKoro, MONMTUYECKOro MHOroobpasunss u
mMHoronapTtuHoctn (cT. 13 KoHctutyuumn P®). Yxe nocne npuHatus KoHctutyuum PO
NnpaBoOBOE PErynupoBaHNe MONMTUYECKOro CTPYKTYPMpPOBaAHMUS POCCUMIUCKOro obuiectsa B
TeyeHne [OCTAaTOYHO ANMTENbHOMO BPEMEHW OCYLIECTBMSNOCb B OTCYTCTBMM 3aKOHa O
nonuTudecknx naptmsix. OTCYyTCTBMEM 3aKOHaA O MONUTUYECKMX NaPTUSAX B 3HAYMTESTbHON
Mepe oObscHAeTcss TOT akT, 4YTo B wusbupaTtenbHOM 3akoHoAaTesnbCTBe Obina
MCNonNb3oBaHa  KOHCTPYKUMs  «u3bupartenbHoro  ob6beauHeHusl»  Kak  OCHOBHOrO
KONITEKTUBHOrO  cyObekTa wu3bupaTenbHbiX kamnaHui. [lopagok  opraHusauumn U
OEeATEeNbHOCTU  MONUTMYECKMX  MapTMA W UHbIX  OOLWECTBEHHbIX  0ObeaguHEeHUN
nepeBoHavanbHo perynupoBanncb 3akoHoM CCCP «O6 o0uwecTBeHHbIX 06beanHEHUAXY,
BMOCNEeACTBMM OOMbLUMHCTBO €ro MOSIOXKEHUA YTpaTUNM Cuny B CBSA3W C MNPUHATUEM
depepanbHoro 3akoHa ot 19 mas 1995 r. Ne 82-®3 «O6 06LeCTBEHHbIX 06 bEANHEHUAXY .

B paHHOM ®depepanbHOM  3aKOHE  perynupoBanucb  OOLWECTBEHHbIE  OTHOLLEHUS,
BO3HMKalOLLME B CBA3N C peanusauven rpaxgaHamu npasa Ha obbeauHeHue, co3gaHuem,
OEeATenbHOCTbIO, peopraHnsauven n (Mnu) nukeungaunen obLecTBEHHbIX O00beaVHEHUN.
depepanbHbIl 3aKOH Mpeanonaran MpUHATME ChneumanbHbIX 3aKOHOB, PErynupyroLmnx
OCOBEHHOCTH, CBfi3aHHble C CO3daHveM, [OeATenbHOCTbI, peopraHusaumer un (Mnwm)
nvKkBMaaumen OTAeNbHbIX BUOOB OOLWECTBEHHbIX 0O0beauHeHun. [IpuMeHUTEeNnbHO K
NONMUTUYECKMM NApPTMAM 3TN 0COBEHHOCTM Obinn ycTaHoBMNEHbl B PegepanbHOM 3akoHe OT
11 wiona 2001 r. Ne 95-03 «O nonuTUYEcKNX NapTUAX»°OTOT 3aKOH Pa3BMBAET NONOXKEHWS
KoHCcTuTyuum P® oTHOCUTENBbHO peanu3auun npuHumMna MHOronapTUMHOCTKU, YTO Camo Mo
cebe sABNsieTCsl ONpeAeneHHON rapaHTUen AeMOKPaTUYeCKOro pasBUTUS CTpaHbl. B Hem
OaHO onpeaeneHve NOHATUS «NOoNMTMYecKast NapTusa». YCTaHOBIEHO, YTO MNonutuyeckas
naptua - 910 obwecTBeHHOe 0O0beauHeHue, CO34aHHOe B LEenaxX y4vacTus rpaxaad
Poccuinckon ®egepauumn B NOAUTUHECKOM XU3HN 06LECTBA NOCPEaCTBOM (hOPMUPOBAHNA U
BblpaXXeHNSA X NONIUTUYECKOM BOSM, y4acTus B OOLLECTBEHHbIX U MONMUTUYECKMX aKuusaX, B
BblbOpax n pedepeHaymax, a Tawkke B Lensx NpeacTaBleHuss UHTEPecOB rpaxaaH B
opraHax rocygapCTBEeHHON BNACTN M OpraHax MECTHOrO CamMoynpaBreHns».

denepanbHbIl  3aKOH  KOHKPETU3MpyeT MpUHUMNbI  B3aMMOLENCTBUSA rocydapctea MU
MONMUTUYECKNX NapTUA: BMELLIATENbCTBO OPraHOB [OCYJApCTBEHHOM BracTh M KX
[AOIDKHOCTHBIX N B AEATENbHOCTb MOMUTUYECKUX MapTUA, paBHO Kak M BMeLLATENbCTBO
NONMUTUYECKNX NApTUN B [AEATENbHOCTb OpraHoB rocygapCTBEHHOW Bractm U KX
[AOIDKHOCTHBIX Iuu, He paonyckaetcs. [MpegycMoTpeHo, 4TO BOMPOCHI, 3aTparvsBaioLiue

1 C3 Pd. 1995. Ne 21. Ct. 1930.
2 C3 Pd. 2001. Ne 29. CT. 2950.
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WHTEpPEeCHbl MONMUTMYECKMX MapTUA, peLuarTCd opraHaMmuM roCygapCTBEHHOW BRactu U
opraHaMym MecTHOro camoyrnpaBrieHUsi C ydacTueM COOTBETCTBYIOLLUX MNOMUTUYECKMX NapTui
WIM MO COrnacoBaHuO ¢ HUMWU. BaxkHon HopMown aBnsieTca TpeboBaHne, B COOTBETCTBUN C
KOTOpbIM fnUa, 3aMeLlaloLme rocyaapCTBEHHbIE UM MyHMLMNANbHbIE OOMMKHOCTA, U NUua,
Haxo4sILLMeCcs Ha rocygapCTBEHHOW MM MyHMUMNanbHOM crybe, He BnpaBe UCnonb30BaTb
npevMmyLLiecTBa CBOEro [OIDKHOCTHOTO WnM  ChnyXeBHOro nonoxeHuss B UHTepecax
NONIMTUYECKON MapTuM, YrieHaMn KOTOPOM OHW ABNSAKOTCS, NMMOO B MHTepecax Iobon MHOM
NONNTUYECKOW NapTUX. YKasaHHble nuua, 3a UCKYeHneM genyTtatoB [ocygapCTBEHHOM
Oymbl  ®epepanbHoro  Cobpanusa  Poccuiickon — depepaumn,  OenytatoB  WMHbIX
3aKkoHodaTenbHbIX (NpeacTaBuUTEmNbHbIX) OpPraHoB rOCyAapCTBEHHOW Bnactu M OenyTaTos
npeacTaBUTENbHbLIX OPraHoB MyHMUMMAnbHbIX 00pa3oBaHuK, He MOryT ObiTb CBSi3aHbI
PELLUEHNAMWN NOMUTUYECKOM NapTUMN NPU UCMONMHEHUN CBOUX OOIDKHOCTHBIX UNN CnyXeOHbIX
obsizaHHocTen. Takum  obpasom, dDegepanbHbli  3akOH  ONpedenun  npeaensl
«OTOENEHHOCTUY NMONUTUYECKNX NAPTUI OT rocyaapcTea.

CoBpeEMEHHOMY  KOHCTUTYLIMOHHOMY 3akoHogaTenbCcTBy Poccunm M3BECTHO HECKOSbKO
WHCTUTYTOB, B OTHOLUEHWM KOTOPbIX MNOAYEPKMBAETCA WX OTAENeHHOCTb  Nunbo
CaMOCTOSATENbHOCTb OT BflacTU. OTO UHCTUTYTbl LLEPKBU M MECTHOro camoynpasneHus. He
BOAABasiCb B CreuuanbHbli  aHanmM3 OCOBEeHHOCTEN B3aMMOOTHOLLUEHWA  yKa3aHHbIX
WHCTUTYTOB W rocygapctBa OTMETMM, YTO B OT/IMYMEOT LIEPKBM MHCTUTYT MOMUTUYECKMX
napTvi npegnonaraetT MX TeCHOE B3auMMOOEWCTBME C rocydapcTBoM. B 9TOM OaHHbIN
WMHCTUTYT B6NIM30K K MECTHOMY CaMOynpaBeHno, CaMOCTOATENBHOCTb KOTOPOro B cUcTeme
ny6nmM4HOM BNacTu, BKIOYAsi CTPYKTYPHYH OTAENEeHHOCTb OT OpraHoB rocyaapCTBEHHOM
BNacTn, Takke npegnonaraet ero B3auMOLENCTBME C  rocygapcTBoM.  Takoe
B3anmopgencTene Heobxogumo O obecriedeHuss eduHcmea nybrnu4Hol  enacmu,
BblTEKaOLWEN U3 KOHCTUTYLIMOHHOMO NPMHUMNA HapO4OBNACTUSA: HOCUTENEM CyBEpPEHUTETA U
€0MHCTBEHHbIM  UCTOYHMKOM Bractm B Poccuitickon  Pepepauun  sBnsietca  ee
MHOrOHaUMOHasbHbIA HApoA.

UTto KacaeTcs B3aMMOOENCTBMS MONMUTUYECKUX MapTUMM C rocyaapCTBOM, B COBPEMEHHbIX
YCINOBUSIX OHO Takke $BMNSeTCA HeOoOXOAMMbIM YCroBMEM Kak (QOPMUPOBaHUS, Tak U
dyHKUMOHMpOBaHMSA NybnunyHon Brnactu. MHOXECTBEHHOCTb NOMUTUYECKUX NapTU, TO eCTb
MHOronNapTUMHOCTbL, CO34aeT BO3MOXHOCTb ANA  OopraHu3auuu 3TOW  BRactu  Ha
AEeMOKpaTU4eCKMX OCHOBaX, YTO NPEnaTCTBYET y3ypnauun BNacTu, SBnSOLWENCs aHTUNoaom
HapoaoBnacTus.

<Dep,epaanb||?1 3aKOH O nNoNMTUYECKMX nNapTudax onpegendetr ponyctuMmble npenenbl
B3aMMOLENCTBUS MOSNIUTUYECKUX napTvu7| rocyaapcitBa B TepMMHax HeBMeLlaTesnbCTBa,
bonee XapakTepHbIX A4 onncaHuA B3aMMOOTHOLLEHMWI rocyaapctes B MeXAyHapOoOHbIX
OTHOLLEHNAX.B To xe BpemMd o4eBUaHO, YTO copgepxaHwue B3aMMOOENCTBUS NONMUTUYECKMX
napTvu7| n rocygapctBa MHOrFoacnektHo W He orpaHun4dmBaeTcAa  UCKIHOYUTENbHO
Tpe6OBaHVIF|MVI HeBMellaTes1bCTBa.

Mpexpe Bcero, cnegyeT yuuTbliBatb, YTO TOCYAapCTBO HOpMUpyeT napTUnHoe
CTPOUTENBLCTBO, TO €CTb CO34aeT npaBuna Co3OaHus U AEeATEeNbHOCTU MONUTUYECKUX
napTUn, OCYLLLECTBNSIET KOHTPONb 3a MX OeATeNbHOCTbio, 0bnagad B TOM 4ucne npasoMm
npekpawieHnss ux gedrenbHocTn. Takum obpasom, B nwobom cnyyae peun He uageT o
B3aMMOAENCTBMN  paBHOMPaBHbIX CybbekToB. B  3Tux ycnoBusix yTBepxaatb O
CYyLLLEeCTBOBAHMMOOBEKTUBHBLIX MpeaenoB BMellaTenbCTBa rocygapctBa B AEATENbHOCTb
napTUin MOXXHO rOBOPUTL, €CIN CYLLECTBYIOT CTabuibHOE perynmpoBaHnenopsiaka co3gaHms
W OedATenbHOCTM  MONUTUYECKUX  NapTUA,  Haxodsdllee CBOe  BOMMoLWleHve B
npaBornpuMeHUTENLHOW — npakTtuke.  3gecb  npuHUMNManbHOEe — 3HayeHue  uMeet
KOHCTUTYLIMOHHO-NPAaBOBOE KAa4YeCTBO [aHHOro perynupoBaHnsa.OHO [OMmKHOMaKCMManbHO
UCKITIOYNUTb BO3MOXHOCTb NMPUMEHEHUS aAMUHUCTPATMBHOIMO YCMOTPEHMUS K NOSIUTUYECKUM
napTMsM CO CTOPOHbl OpraHoB rOCy4apCTBEHHOW BRacTW. AHanuMsmMpys CcuTyauuioc
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nepcnekTmBamMn pas3BuUTUS 3aKoHOAATENbCTBA O MOMUTUYECKUX NapTUSX NO pesynbTatam
nepBbix Kn3bupatenbHblX kamnaHun B [ocypapcteBeHHyio [dymy B.B. Jlanaesa n A.B.
MBaHYeHKOo oOTMevanu, 4YTO «roBops 06 YyCUMEeHWM KOHTpONs 3a  pasBUTUEM
MHOronapTUMHOCTM  CO  CTOPOHblI  rocygapcrea  HeobxoAMMO  pasnuyatb  Mepsbl
rocy4apCTBEHHO-NPAaBOBOIO PerynupoBaHuns, afekBaTHO BMNUCLIBAKOLLNECS B COBPEMEHHYIO
KOHLEeNuUWio  NpaBoOBOro  rocyaapcrea, OT  aAMUHUCTPATMBHO-KOMaHAHOIO  AuKTaTa
coBeTckoro nepuoga. Ha coBpemeHHOM 3Tane nepeg rocyaapcTBOM CO  BceW
aKTyarnbHOCTbIO CTOWUT 3ajaya WUMEHHO MpaBOBOro (a He aAMWHUCTPATMBHO-KOMAaHAHOrO)
yrnopsgovYeHns couuanbHOro NpoCTPaHCTBa, BBEOEHUS MoKa YTO BO MHOMOM CTUXWUMHBIX
npouecchB dopMUPOBaHMA U PasBUTUS POCCUNCKOTO MPaXKAaHCKOro obLiectsa B NpaBoBOe
pycro».

OpHako un nocne npuHATMA ®depepanbHoro 3akoHa «O  MNOMUTUYECKUX MNAPTUAX»O
CTabunbHOM  3aKoHOA4AaTeNbHOM  perynupoBaHMM B  3TOW  cpepe roBOpUTb  He
npuxogntca.Hanbonblwne mameHeHns PepepancHbii 3akoH «O MNOAUTUYECKMX MaPTUSAX»
npetepnesan B 4acTn TpeboBaHWi, NPeabsBASAEMbIM K MONUTUYECKMM NapTuam no obuien
YMCNEHHOCTN BXOAALMX B HEe 4YNEeHOB MapTUM U YUCny pernoHanbHblX OO0beaNHEHWN.
MepBoHayanbHO 6bINO YCTAHOBMEHO, YTO B MOMUTMYECKOW MapTUU AOMMKHO COCTOATb He
MeHee [EeCATU TbICAY YNIeHOB MOMUTMYECKOM MapTun, npu 3ToM Gonee 4em B MOSIOBUHE
cybbekToB Poccuiickon degepaumm nonutnyeckas napTust OMMKHA UMETb pernoHarnbHble
OTOENEeHNs YUCNEHHOCTbIO HE MeHee CTa YNEeHOB nonuTudeckon naptun. ®egepanbHbIM
3akoHoM oT 20 gekabpsi 2004 Ne 168-D3*6binu BHECEHbI 3MeHeHns B PeaepanbHblii 3aKOH
«O nonuTnyecknx NnapTmax», B COOTBETCTBUUN C KOTOPbIMU BBOAWUNCH HOBblE TpeboBaHus: B
NONUTUYECKOW MNapTUM [JOSDKHO COCTOATb HE MeHee nMATUAECATM ThICAY  YfeHOB
nonuMTuU4eckon naptum, nNpu atoMm Oonee 4Yem B NONOBUHE cybbekToB Poccunckon
depgepauun  nonuTUYeckad nNaptMs  OOMMKHA  WMETb  pernoHanbHble  OTAeneHud
YUCMEHHOCTBIDO HE MeHee NATUCOT YNEeHOB MnonuTudeckon naptun. Peanusaums gaHHbIX
HOPM, HanpaBfeHHbIX Ha co3daHve NPeuMyLLECTB ANA KPYMNHbIX NapTUi, Kak WM3BECTHO,
npuBena K CyLEeCTBEHHOMY COKpalleHUI0 4ucrna MOoNMUTUYECKUX NapTun M B CTpaHe
OencTBoBasno TOSIbKO CEMb MOMAUTUYECKUX MapTuMK; NpU 3TOM LenomMy psay nonuTUYecKux
naptunm 6bINO OTKa3aHO B perucTpauun, 4To (PakTUYEeCKM BbIBENO COOTBETCTBYHOLLMX
napTUMHbIX aKTUBMCTOB W3 nMpaBoBOro nond. B aTon cBA3M nosaABunca  ¢eHOMEH
«BHECUCTEMHOM onno3vummy». 3JTa cuTyaumss TpeboBana HOBbIX 3aKoHoAATErNbHbIX
peLleHunn.

Mo nHnumatmee lMNpeanaeHTta Poccuiickon ®eaepaumm 6bin npuHAT PegepanbHbid 3aKOH OT
28 anpens 2009 r. Ne 75-®3° BBogMBLUEN MO3TaMHOE COKpalleHWe TpeboBaHwii,
npeabsaBngemMbiX K MOMUTUYECKMM MNapTusiM. Bbino ycTaHoOBNEHO, YTO B NapTUM AOIMKHO
COCTOSATh:

¢ 1 anBaps 2010 roga oo 1 anBapsa 2012 roga - He MeHee copoka NATU ThicaY
YIIEHOB MOMUTUYECKOW NapTun, Npu 3ToM Ooree 4em B NosioBMHE CyObekToB Poccuiickon
degepauun  nonuTUYeckad nNaptMs  OOMMKHA  WMMETb  pernoHanbHble  OTAEeneHud
YUCMEHHOCTBIO HE MEHEE YEThLIPEXCOT NATUAECATU YNEHOB NONMNTUYECKON NapTuu;

c 1 auBaps 2012 roga - He MeHee CopoKa TbICAY YSIEeHOB NONUTUYECKOW NapTun, Npu
aTom 6Bonee 4yem B nonosuHe cybbekToB Poccuiickon ®efepauun nonuvtmyeckas naptus
OOIDKHa UMEeTb pernoHanbHble OTAEeNeHUs YNCMEHHOCTbI0 HE MEeHee YeTbIPeXCOT YSieHOB
NONUTUYECKON NapTUN.

® NonuTtnyecke napTvm n ABmxeHus Ha Belibopax — 99. M.: HesaBucumbin HCTUTYT BbIGopos, 2000.C. 8.
* C3 P®. 2004. Ne 52 (yacTb 1). CT. 5272.
°C3 P®. 2009. Ne 18 (1 u.). CT. 2155.
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OpHako aaHHasi nnbepanusauusa 3akoHo4aTeNnbCTBa Okasanacb He4OCTaTOYHOW, MOCKOSbKY
He noBrekna CywecTBEHHbIX COABWIOB B MapTUMHOM cTpouTenbcTBe. [ns npeogoneHus
crnoxmeLuenca cutyaumm 6bin NnpuHAT PegepanbHbii 3akoH oT 02 anpenst 2012 r. Ne 28-93
«O BHeceHun nameHeHmn B degeparnbHbin 3akoH «O NONIUTUYECKNX napTMﬂx»G, cornacHo
KOTOPOMY B MONIMTUYECKON NApPTUM [OJPKHO COCTOATb HE MEHee MATUCOT YSIEHOB
nonutnyeckon naptun. MNpu 3TOM MUHMManNbHas YMCNEHHOCTb PErvoHasnbHbIX OTAENEeHWUN
bonee He pernameHTUpoBanacb 3akOHOM. bbIno ycTaHoBNEeHo, 4TOo TpeboBaHuUs K
MUHMManbHOM YUCINEHHOCTU YINEHOB MOMUTMYECKOW NapTuM B €€  pervoHasnbHbIX
oTaoeneHnsax MoryT ObiTb YCTaHOBMEHbl YCTaBOM MOMUTMYECKOM napTum. Takoe
perynupoBaHne MOBMEKNO CYyLWECTBEHHbIM POCT 4ucria MNONUTUYECKUX NapTUin nocne
BCTynneHus B cuny 4 anpenst 2012 r. ykasaHHbIX 3aKOHO4AaTENbHbIX HOBESN.

Onyckaa nonuTUYEcCKyro MOAOMNMEKY yKasaHHbIX M3MEHEHW 3akoHoOAaTenbCTBa, OTMETUM,
YTO TaKoro poga AnHaMuKa cBuaeTenbcTByeT 060TCYyTCTBUM YCTOMYMBOW KOHCTUTYLIMOHHON
cTpaTerMm pasBUTUSA WHCTUTYTA MNOMUTUYECKUX NaPTUA Kak HEeOTbeMNEMOro 3feMeHTa
MexaHuama  HapogoBnactua.[lna  npeodoneHvss  OaHHOMO  MOJSIOKEHUA  BeLen
NpeacTaBnsieTCa akTyanbHbIM JanbHenlee pasBuTME COAEpPXKaHMS KOHCTUTYLIMOHHbIX
NPVHUMNOB OpraHM3auum n AOeATeNnbHOCTU MONMUTUYECKMX napTuhn. B ToM uyncne BaxHO
YCTaHOBUTb 3aKOHOAATENbHbIE NapamMeTpbl NPUHLMNEG KOHKYPEHLMM NONUTUYECKUX NapTUN.
Ha akTyanbHOCTb MMEHHO 3TOro NpuHUMNA A1 POCCUMIUCKON O6LLECTBEHHO-NONTMTUYECKON
cuctembl obocHOBaHHO oOOpawaet BHumaHue C.B. BacunbeBa: «B otnnume ot
KOHCTUTYLIMOHHOWN naen NosIMTUYECKoro nnpanmMamMa npuHUMN NOSMTUYECKON KOHKYPEHLMK
3akniovaetr B cebe He npocTto obwme nocbinbl, @ KOHKPETHble MpaBuia MoBEAEHUS
CybbeKkToB, MexaHuM3Mbl [OCTWXKeHus ©GanaHca mexay o6LeCTBEeHHO-NONUTUYECKUMM
cvnamu. MoaToMy MPUMHLMM NOMMTUYECKO KOHKYPEHLMM Gonee TexHomornyeH»’. BmecTe ¢
TeM nonaraem, 4To Gonee uenecoobpaseH MNyTb He MNPOTMBOMOCTABMEHUS YKa3aHHbIX
MPVHUMNOB, a pPaclUMPEHUSHOPMATUBHOTO COAEPXaHWs  MPUHUMNA  NONIMTUYECKOro
MHOroobpasnsi 3a cYeT YCTaHOBMNEHus TpeboBaHMM NO 0OecnevyeHnio paBHOMPABHOM
KOHKYPEHUUN MONMUTUYECKMX nNapTuA. KOHCTUTYLMOHHO-NpaBOBOE pa3BUTME B 3TOM
HanpaBneHMN MOXeT OCYLEeCTBNATbCSA B pas3nuyHbiXx ¢opmax, OofHako Haubonee
peanucTUYHbIM  MNpeacTaBnseTca NyTb BHECEeHUS  HeobXxoauMbIX  OOMOSMIHEHWA B
depepanbHbli 3aKOH O MONUTMYECKUX NapTusax. B aTom cBA3M Takke npuHUMNUanbHO
BaXXHoOarnbHenwee pasBuTMe npaBoBbiX no3vumni  KoHctutyumoHHoro Cypa PO,
KOHKPETM3MPYHOLLNX paccMaTpmMBaeMble KOHCTUTYLIMOHHbIE MPUHLMMbI.

Uto kacaetca dopmynbl degepanbHOro 3akoHa O MOMUTUYECKMX MapTUsSIX O B3aWMHOM
HeBMellaTeNbCTBE OPraHoB rOCYQapCTBEHHOM BMAACTU UM UX  OOIDKHOCTHBbIX Ny, B
OEeATEeNbHOCTb MONMUTUYECKUX MNAPTUAN MNONMUTUYECKUX MapTUA B AEATENbHOCTb OpraHoB
rocygapCcTBEHHONW BNactTM W UX AOMMKHOCTHLIX fud, OHa, 6e3ycrnoBHO, oOkasana
onpegeneHHoe MoNnoXUTenbHOE BO3OENCTBME Ha pas3BUTME 3aKkoHogaTenbCcTBa U
NPaBOCO3HAHWUS. OpHako npakTuka ee peanusaumm okasanacb Becbma
HenocnegoBaTenbHOW, YTO CBA3aHO C npoueccamu LeHTpanusaumm rocyaapCTBEHHON
BNacTu, OTCTYNNEHNAMM OT NMPUMHLUMMNOB NPaBOBOro rocygapcTBa B OeATENbHOCTU OpraHoB
rocygapcTBEHHON BNacTMu.

B aToi cBSA3M OCHOBHas npobrema 3akn4aeTcs B TOM, YTO LEHTpanu3auus BrnacTtu,
nonyyvBlUas CBOE pas3BUTUE B MOCMNEeAHee [ecATuneTve, B 3HAYUTENbHON Mepe
OCHOBbLIBAETCS Ha MNapTUMHOM CUCTEME C OYEBUOHbIM [AOMWHMPOBAHMEM NpaBsiLLEN
NONUTMYECKON MapTUKU, YeMy He co3faHbl Kakve-nmbo aeKTUBHbIE 3akoHOAATENbHbIe

6 C3 Pd. 2012. Ne 15. CT. 1721.

" BacunbeBa C.B. 3noynotpebrieHve MOMUTUYECKOW NapTMEil CBOMM [OMUHMUPYIOLMM MONIOXEHNEM./

Poccuiickass KOHCTUTYUMS:: HOPMbI M XM3Hb. Tpyabl kadenpbl KOHCTUTYLMOHHOMO U MYHULMNANbHOro npaea.
Bbin. 6. — M. TEUC, 2011. C. 43.
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orpaHvyeHuns. HanpoTuB, 3akoHoAaTenbCTBO AOMNyckaeT onpeferieHHble WHCTPYMEHTHI
BNUAHUA npeactaBuTenen rocygapcrsa Ha BOCMPOM3BOACTBO €€ AOMUHUPYHOLLEro
nonoXxeHus (ApKUN NpuMep TOMY: MOMyuYMBLUEE LUMPOKOE pacnpoCTpaHeHWe BXOXAEHWe
rmaeB cyovektoB P® — uneHoB «EgmHon Poccum» B cnnckum kaHaugaToB Ha Bblbopax B
locymapctBeHHyto [ymy M 3akoHogaTenbHble opraHbl cybbektoB P® ¢ nocnegyowmm
OTKa3oM OT AenyTaTCKMX MaH4aToB).

Mo CBOMM KOHCTUTYLMOHHO-NPAaBOBbLIM NOCNEACTBUSAM CUTyauuUs C SBHbIM AOMUHUPOBAHUEM
B MOMUTMYECKOM CUCTEME OLHOM NONMUTUYECKOW naptum 6nmu3ka K  COCTOSIHUIO
OOHOMAPTUMHOCTK,  KOTOpasi  UCKaXaeT  OeUCTBUE  KOHCTUTYLMOHHBLIX  NPUHLMNOB
opraHusauum rocygapcteeHHon Bnactu.Kak otmeyan M. [ioBepxe, «CTeneHb pasgeneHns
Bnactem ropasgo 6Oonble 3aBUCUT OT NAPTUAHOM CUCTEMbI, YEM OT MOSNTOXKEHUN,
3anucaHHbIX B KOHCTUTYUMAX. Tak, OAHOMapTUMHOCTb MPUBOAUT K BECbMa 3Ha4YUTENbHON
KOHLEeHTpauun Bnacten, Aaxe ecnu oduumanbHble TEeKCTbl ycTaHaBnvsaloT 6Gonee unu
MeHee o603HayYeHHOe WX pasferneHne: eguHCTBEHHas MNapTuUs MPOYHO CKpennseT uxs
Pa3nUYHbIX BNACTHBLIX OpraHax»®.

[JoMMHMpOBaHME OOHOW MNOMIMTMYECKON MNapTUM B AeMoKpaTUdeckom obuwectBe, rage
OOMNYyCKaeTCca co3fjaHue MHOXEeCTBa MOMUTUYECKUX NapTUN, He SABMSETCS €CTEeCTBEHHbIM
cocTosiHneM. OHa aBnsieTcs pes3ynbTaTOM OMNpedeneHHOro UCKaXKeHUs1 Kak NofiMTUYECKUX,
TaK U KOHCTUTYLMOHHO-NPABOBbLIX OTHOLLUEHWUN, KOr4a rpynmnon nuu, NonyyYyvMBlLINX MaHAaT Ha
OCYLLIECTBIIEHME BNACTW Ha ONpederieHHbIA CPOK, LierneHanpaBneHHo opMMpyoTCs HOBbIE
npaeumna, CO34alTCs HOBble CTPYKTYpbl, MOOWMNM3YIOTCA pasnnMYHOro poga pecypcbl,
obecneumBalolme co3gaHne Ans onpegerieHHoM napTUM MNPEeUMyLLECTB B MOSyYeHUn
MaHgaTa Ha HOBbIN CPOK. TakMm 06pa3oMm, NPOLECC BONEN3BbABNEHNS HApOo4a OKa3biBaETCs
O0OGBHEKTOM MaHUNynAUUA, OCYLLECTBNASIEMbIX Kak B (hOpMe M3MEHEHUs1 3aKOHO4aTeNbCTBa,
Tak 1 B popMnpoOBaHNM NPaAKTUKMA €ro NPUMEHEHMUS.

MpymepoM nepBoro poga CpencTB MNOOLIPEHUa pakTuyeckon OAHOMapPTUMHOCTM CTano
COBPEMEHHOE pa3BuTME Wu3bMpaTenbHOro 3akoHOo4aTenbCTBa, COPUEHTUPOBAHHOE Ha
yyacTtue B Bblbopax B ['ocygapcTBeHHyo [ymMy TOMbKO KPYMHbIX NapTUiA U He codepxallee
3(PPEKTUBHBIX UHCTPYMEHTOB OrpaHWYeHUs BRAMSHUSA PyKOBOOUTENEN rocygapCTBEHHbIX
OpraHoB Ha wusbupaTenbHbIi MpoLecc; 3afaHHble denepanbHbiM  3akoHodaTenem
napameTpbl n3bunparernbHbiX CUCTEM, NPUMEHSIEMbIX HA BbIBOpax OpraHoB rocyaapCTBEHHOWN
Bnactm cybvektoB P® 1 Ha MyHuuunanbHbiX BblOOpax Takke obecneunBaroT
npenmyLLecTsa Angd y4yactns B BbiOOpax KPYMnHbIX MNONUTUYECKMX MApTUA, B TOM 4yucne 3a
CYET WHbIX O0OWEeCTBEHHbIX OO0beAMHEHUA W He3aBUCMMbIX KaHaAuOoatoB, TO eCTb
KaHamgaTtoB, 6annoTvpylowmxcs B NOpsAKe CaMOBBLIABWKEHUS MO MaXOpUTapHbIM
n3bupaTtenbHbIM OKpyram. BBegeHHbIn B CoOTBETCTBMM C DeaepanbHbiM 3aKOHOM OT
02.05.2012 Ne 40-®3 «O BHeceHun unsmeHeHun B PegepanbHbii 3akoH «O6 06LKMX
npyHUMNax opraHnsaumMm 3akoHodaTemnbHbIX (MpeacTaBUTENbHbIX) W UCNONMHUTENbHbIX
OpraHoB rocydapcTBeHHOM Bnactu cybobektoB Poccuiickon ®egepaumm» n degeparnbHbin
3akoH «O6 OCHOBHLIX rapaHTUsX Wu3bupaTenbHbIX MpaB M MpaBa Ha y4vacTue B
pecdbepenayme rpaxaaH Poccuiickoit ®eaepaumn»’ Tak HasbiBaeMbll «MyHULMNAMLHBINA
unbTP», NPUMEHSEMbIN AN BbIABWKEHUSA KaHAMaaTa Ha Bblbopax rnasbl cybbekta PP, no
CyTW, cO34aeT OONOSHUTENbHLIN LEH3 B OCYLLECTBIEHMM MACCUBHOIO m3bupaTenbHOro
npaBa, KOTOPbIN [aXe KPYMHbIM  OMMO3ULMOHHBLIM NapTUAM, NpeacTaBfeHHbIM B
locynapctBeHHoW [lyme v npefcTaBuTENbHbIX OopraHax cybbektoB P®, MyHMUMNanbHbIX
obpa3oBaHui, 4Ype3Bbl4aHO CrOXHO MpeogonieTb, He pacnonaras agMUHUCTPATUBHBLIM
pecypcomM Ha permoHasnibHOM 1 MECTHOM YPOBHSIX.

8 Mopwc OioBepxe. MNonuTtnyeckune naptum. — M.: Akagemudeckuin npoekTt, 2000. C. 474.
°® C3 P®. 2012, Ne 19. Ct. 2274.
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HedbekTol NpakTMKM MNpUMEHeHUa un3bupaTternbHOro 3akoHogaTenbCTBa  AOCTaTOYHO
OTYETNUBO NposaBnsTCA B BO3MOXHOCTU npUMeHeHUs napTuemn BnacTtu
agMVHUCTPATUBHOIO pecypca B YacTu BeaeHus npeaBblibopHOM arvtauumn, mobunmsaumm
paboTHMKOB MPEeanpuaTUn N yupexgeHun nyénnyHon cdepbl Ha yvyacTue B rosiloCoBaHuM,
HeJoCTaTOYHOW 3(PIEKTUBHOCTU MHCTUTYTOB OBLLLECTBEHHOIO KOHTPOSIS 3@ NPaBUbHOCTbLIO
rofiocoBaHus 1 onpegeneHnem ero UToros.

[JoMuHMpoBaHne  OAHOM  MNOMUTUHECKOWM  MNapTUM  NPU  COXPaHEHMM  MpuHUMNA
MHOronapTUMHOCTU HEeMb34 3anpeTuTb Kak TakoBYIO, MOCKOMbKY OHa SIBMSETCH pe3ynbTaToM
peanusaumn 3akoHopatenbcTBa. OOHAKO MOXHO W HYXHO W3MEHUTb3aKOHOAATeNbCTBO,
HeJOCTaTOYHO 3aluuLLaloLlee KOHKYPEHUMIO B MONUTMYECKOW cadepe (Kak Mexay napTuamu,
Tak U Mexagy napTUsMn U He3aBUCUMMbIMW KaHaugatamu, NOSIUTUYECKUMU ABUMXKEHUAMU,
WHbIMW 06LEeCTBEHHbIMN 06beAMHEHNAMIN) U co3aaTb NPABOBbLIE YCIOBMA AN1S TOro, YToobI
yCTpaHUTb cneunduryeckne cpeacTtea, MCNOMb3yrLMNecs Ans co3gaHus n BOCNPOM3BOACTBA
YKa3aHHOro AOMUHMPOBAHMS.

B yncne nepsBooyepedHbIX Mep B 3TOM HanpaBreHUM HeobXoauMOo BblAENUTL CreaytoLime:
1) CcoKpalleHMe BO3MOXHOCTEN WCMNONb30BaHUS «adMUHUCTPATMBHOIO pecypca» Ha
BblbOpax; 2) Koppekuusi u3bupaTenbHbiX CUCTEM, MPUMEHSIEMbIX Ha deaeparnbHOM,
perMoHansHOM U MyHULMNANbHOM YPOBHSIX, C TeM, YTOObl YCTPaHUTb 4Ype3MepHble
npenaTcTBUA ANs [OMNycka CPEeAHUX M ManblX MONUTUYECKUX MNapTUR K OenyTaTCKum
MaHgaTaM, BepHYyTb B MEXaHu3M  HapOAOBMacTUsi  UHCTUTYT  «HEe3aBUCUMbIX
KaHOugaToB».PelleHne  ykasaHHbIX  nNpoGnem  MO3BONMWUT  OrpaHWYUTb  BrUsiHWE
roCyAapCTBEHHbIX CTPYKTYp Ha arekToparnbHble NPOoLecchl, YTO SIBNSIETCS MPeanoChKon
ANs HopManu3auun B3aMMOOTHOLLEHWIA FOCYAapCcTBa M NONUTUYECKUX NapTUiA.
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MHOIOMAPTUMAHOCTb 90-X. MAPNTIAMEHT. KOHCTUTYLUUOHHbIU CYQl
POCCUNCKOW ®EOEPALIN
Cepreit Muxaitnosuy LUAXPAW
Multi-political party system of 90s: the parliament, the constitutional court
Mr Sergei SHAKHRAI

pykoBoauTenb annapata CuyeTHou nanatbl Poccunckon ®epepaumm, npoceccop
MockoBCKOro rocyaapCTBeHHOro MHCTUTYTa MeXAyHapoAHbIX OTHOLUEHUN
(YHuBepcuteTa) MuHncrepcTBa nHocTpaHHbIX aen Poccunckon Pegepaunn
Head of Staff, Court of Accounts of the Russian Federation,
Professor at the Moscow International Relations Institute

Ho6pbin feHb, yBaxxaeMble konneru!

A noaroToBmn CBOW AOKMa4 C UCNONb30BaHWEM OnbiTa paboThl B YeTbIpex napriaMmeHTax, B
TOM 4ucre, B KayecTBe nvaepa naptmm n dpakumm MNapTtum Poccunckoro EanHCTBa M
Cornacuna. B aktuse pgeatenoHoctn MPEC — npoekt KoHctutyuuun, KoHcepBaTMBHbIN
MaHUMeCT, uenbin psa 3akOHOB, a Takke MNakeT AOKYMEHTOB 06 aMHUCTUM YYaCTHWKOB
Tparmyeckmx cobbiTnn okTabps 1993 roga, KOTOPbLIA Mbl CHATaANM 3NN3040M PaXXOAHCKON
BOWHbI.

CHauvana — HeCKOsbKO TEe3U1COB, npeacrtaBnAalOLWLNX O6LLI,yPO JIOTMKY MO€Ero BbICTynJ1eHuaA, ero
«KOHCTPYKUMHO». 3atem 4 N3NOXY nxX no,qpo6Hee.

MNepBoe. MHoronaptuiHoctb 1990-x rogoB - 9TO B3pbiBHAs 3Heprus obuiecTsa,
MHOIONapTUNHOCTb, BO3HUKLLASA KCHU3Y».

MHoronapTnnHocTb B Poccumn cerogHsa — 910 cUCTEMa, «4apoBaHHas cBepXy». Ha npaktuke
Mbl, CKOPEee BCEro, NMOfy4MM He KNacCUYECKYt0 KOHKYPEHLMIO MNONMTUYECKUX OpraHu3aunm, a
KOHKYPEHLINIO pecypcoB, «napag» busHec-nonmTuYecknx NpoeKkToB.

BTtopoe. B poccuiickux ycrnoBusiX «Heperynupyemasi» MHOronapTUWHOCTb Mapanusyet
napnameHT 1 pesko nosbiwaeT ponb KoHcTutyumoHHoro Cyaa v ponb MNpesnaeHTa.

OBa npumepa.

Ha npoTtsikennn 1994-1999 rogos KoHcTuTyumoHHbii Cya Poccunckon degepaumm « TBOPUI
npaBo», OPraHW3oBbIBas M pa3BmMBas NPaBOBOE MPOCTPAHCTBO, MOCKOSbKY 3akoHodaTesb
MHOTME roabl He NPUHMMAI CaMble BaXKHble SKOHOMMYECKME U COLMarbHbIE 3aKOHbI, a TaKkKe
3aKkOHbl B 0OnactM rocygapCTBEHHOrO CTPOUTENbCTBA, KOTOpble OblM  XKU3HEHHO
HeobX0ANMbI Ha pyMHax «napaja CyBEPEHUTETOBY.

Kpome Toro KoHCTUTYUMOHHbIM Cya 6bin BbIHYXXAEH «OCBATUTbL» NpaBo [naBbl rocygapctea
nsgaBaTb ykasbl C CUon 3akoHa (noctaHoBneHue oT 30 anpens 1996 r.), orpaHu4us,
pasymeeTcs, 9TO nNpaBO pPSAOM YCNOBUM (BPEMEHHbI XapakTep [LOEWUCTBUS YKa30B,
cooTtBeTCcTBME KOHCTUTYUMM M dpegepanbHbiM 3akOHaM, 3anpeT Ha OrpaHuYyeHue npas u
cBobog rpaxaaH).

CerogHsi «JapoBaHHasi CBepXy» MHOrOMapTUMHOCTL MOXET MpUBECTM K TeM ke
nocneacTBUSIM.
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N ecnu 9 HMYero He MMero NPoTMB NoBbiweHUs ponu KoHctutyumoHHoro Cyga Poccunckon
depepaumn, TO MHe coBCceM Obl He XOTenocb «napanuya» naprnameHTa Wu
HenponopLMOHanNbLHOro yBenUYeHNsa ponn eauHonuyHoro Maebl rocygapcTea.

Tenepb apryMeHTMpYyo CBOK No3uuuio 6onee nogpobHo.

Hawa cerogHAwHAa KoHepeHUna HOCUT, Ha MOW B3rnsd, NpedenbHO nparMaTUyHbIN
xapaktep. Mbl obGcyxgaem eBpOMencKne M POCCUMUCKME CTaHdapTbl ANs NONUTUYECKUX
napTuin, BONPOCHI MPaBOBOro perynmpoBaHus B 3Ton ccepe, YCrnoBus OeaTenbHOCTM NapTun
B Poccuickon denepaunn.

Bes paccmoTpeHust noctaBneHHbIX Npobrnem B Goree LUMPOKOM MCTOPUYECKOM KOHTEKCTE,
6e3 crneumnanbHOro U3y4eHUss 0CobGeHHOCTeN (YHKLMOHMPOBAHMUS MEeXOYHapOAHbIX, a Mo
CYyTU - €BpOMEWCKUX CTaHAapTOB M METOAUK B MHOKYNbTYPHOW cpeae, HEBO3MOXHO
noaroToBuTb achheKTMBHBbIE PEKOMEHAALMN, KOTOopble OyayT Ha camoM aene paboTaTb, a He
OCTaHyTCsl TONMbKO OnarMu noXenaHusMuM WnuM npeameTom Ans Kputuku. [MosTomy €
CYMTaD UCKMIOYMTENBHO BaXKHOW WAEH OpraHM3aTopoB KOHdepeHuun cobpaTb Ha OOHOM
nnowiagke He TOMbKO Y4YeHbIX-NPOgeCcCMoHanoB, HO Takke Tex, KTO pearnbHO genaet
NONUTKKY, NpeTeHayeT Ha y4yacTue B MONUTUKE WU YXe OnpeaensieT «npasuna
NONMUTUYECKON UrPbi».

MepBoe, 4TO s xoTen Obl OTMETUTb, 3TO HEOOXOAMMOCTb Y4YUTbIBaTb MCTOPUYECKYIO
peTpocnekTnBy OCODEHHO B CTaBWKMX OOWMM MECTOM pacCyXOeHUsIX Ha Temy
«HEegoCTaTOYHOro YPOBHS» pasBUTUS AeMOKpaTUM B TOM WM WHOW CTpaHe, BKo4as
Poccuto. Kak M3BecTHO, 0COBEHHOCTBIO POCCUMCKOM UCTOPUKM KOHUA XX Beka SABNAeTcs TO
06CTOATENBCTBO, TO B HalUeW CTpaHe OAHOBPEMEHHO MPOUCXOAWUNN Cpasy HECKONbKO
MacwTabHbIX TpaHCHOPMAaLNOHHBLIX MPOLECCOB, KOTOPbIE CIOXHbIM 06pa3om BNUSNWN Apyr
Ha gpyra. O6 3TOM yXXe MHOro n nogpo6HO NMcann UCTOPUKKU, NMOSIUTONOMN U SKOHOMUCTHI,
HO, K COXXaneHuto, 3TOT (pakT Masno y4uTbIBalOT NpaBoBeab.

Hapsgy ¢ M3MeHeHMeM 3KOHOMMUYECKOM M couuanbHOM CUCTEeMbl, Hapsigy C rnyBokum
MaKpPO3SKOHOMMYECKUM M (MHAHCOBbIM  Kpuamcom B Poccum  npoucxoauna
nonHomMacwTabHas nonutudeckass  pesontouus. [puyem, BcA 3Ta  cUCTEeMHas
TpaHcgopmaLms Npoucxoauna B YCroBUSIX Konnanca rocyaapcTsa U ero MUHCTUTYTOB.

Ons TOro, 4tobbl BLIBECTU M3 KpU3Wca SKOHOMMKY, Oblfl MPMMEHEH CTaHOAPTHbIA MakeT
MaKpO3KOHOMMYECKNX pPeKOMeHZauun, npegnonaraBlivMi  ANs  Hadana MakCMMarbHYH
nmnbepanm3aumo SKOHOMNYECKOW XN3HW. Bbbino peleHo, 4To abcontTHO CBOGOAHLIN PbIHOK
caM co3dacT CTUMyInbl Ans TOro, 4tobbl 3apaboTan 9KOHOMWMYECKUA MOTOP, BO3HWKIIU
NCTOYHMKN CaMOpas3BUTMS IKOHOMUKKU. Tenepb MasTHUK BECOB KayHyrCcs B APYry0 CTOPOHY,
N rocygapcTBO 3aHMMAaETCs YCTpaHEHNEM NEPEKOCOB M NPOBAarioB pbiHKA.

Kak Bugutca cendac, cnycta 20 net, B nonutuyeckon cdepe Obinl MCNOMb30BaH TOT Xe
MeToA: O4YeHb ObICTPO ObINMM CO34aHbl YCNOBUA ANA MakcuMmaribHOW AemoKpaTtu3auunm
NONMUTUYECKOW XU3HM C TeM, 4YTOObI CTpaHa cama CTpsXHyna OCTaTKM KOMMYHUCTUYECKOW
CUCTEMbl M cOo34ana «CcamonoaaepXuBaroLLnecs» MeXaHu3Mbl YCTONYMBOW OEeMOKpaTuu.
Bbino pelweHo, 4TO npegenbHO MofnHas peanu3auus npuHUUNoB csobodbl CrioBa,
BbIOOPHOCTWN, MHOrOMNapTUMHOCTM cama cobor npuBedeT K CTaHOBMEHWUIO OTBETCTBEHHOMO
naprnameHTa, pasBuUTUIO MHCTUTYTOB HOBOW rOCy4apCTBEHHOCTU U rpaxaaHckoro obwecTsa,
BO3HMKHOBEHWI0 HEOBXOAMMOro NPaBoOBOro PerynupoBaHns 1 Tak ganee.

Ho B uTore BO3HMKLIME «MNpoBanbl AEMOKpaTUM» Mbl pasrpebaeM o cux nop. Mpuyem,
npoLecc BO3BpallleHuUsi rocyaapctea B cdpepy 6onee XecTkoro perynupoBaHust napTUIAHO-
NONUTUYECKOTO CTPOUTENBLCTBA, M3OMpaTENbHOrO 3aKOHOAATENbCTBA Takke He oboluercs
6e3 nepernboB 1 HexenaTernbHbIX 3KCLECCOB. A Kak MOrNno ObiTb MHaYe, eCnn Ha NpaKTUke
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Mbl NONYYUNW JecAaTb neT MONAUTMYECKOM HecTaburnbHOCTW, Korga Kypcy pedopMm wu
ONMNOHUPOBANU He NPOCTO OTAEfbHblE MONMUTUYECKMe NapTuW, a uenble BeTBM Bnactu u
cybbekTol Pegepaumn?

3a npumepamum ganeko xoAuTb He Hago. J[JlocTtaTouHO  BCMOMHWUTH  UCTOPUIO
KOHCTUTYUMOHHOrO Kpusmca B Poccum B 1992-1993 ropax, BbINMBLUEINOCS B OTKPbITOE
NPOTUBOCTOSHNE 3aKOHOAATENBHOM W UCMONHUTENBHOW BeTBEW BNacTu No noBogy HOBOM
poccumckon KoHCTUTyLmn.

Ho n nocne npuHaTua KoHctutyumm 1993 roga Takme nosnTMBHbIE MPOLIECCHI, KaK pasBuTue
napriaMeHTCKONn  geMoKpaTuu, COBEpPLUEHCTBOBAHNE n3bupaTenbLHOro  nmpotecca,
paclimpeHue ydactus napTui B Aenax rocygapcrea, CambiM napagokcanbHbiM 06pasom
CKasblBanucb Ha TeMnax CTaHOBMNEHUA MHCTUTYTOB M NPaBOBbIX HOBOW rOCYy4apCTBEHHOCTY,
Ha MOCnedoBaTENbHOCTM  MNPOBEOEHUS  COLMarnbHO-3KOHOMUYECKMX  pedopM, Ha
NONMUTNYECKON CTabUNbHOCTM.

YTt00 He ObITb rONIOCNOBHbLIM npueeny HeCKOJ1bKO d)aKTOB.

B pekabpe 1993 roga B napnameHTCKuMx Bblbopax HamepeBanucb yyactBoBaTb 35 u3 56
CYLLECTBYHOLUMX Ha TOT MOMEHT u3bmpaTenbHbiX 00beaMHEHNI U NapTUA. 13 13 HUX Obinn
[onyLLeHbl K Bbibopam, 8 - npeogoneny 5% 6apbep 1 BOLWMM B COCTaB napnameHTa’

B pesynbtate B [ocygoapctBeHHoM [yme nepBoro cosbiBa, u3bpaHHou B 1993 roay,
aencteoBanu 8 copakumi n 2 genytaTckue rpynnbl («kHoBasa pernoHanbHag nosmTukay u
«JlnbepanbHo-geMokpaTuyeckun cotos 12 gekabpsi»).

B pekabpe 1995 roma B BbiOOpax cobupanucb ydacTBoBaTb yxe 69 naptuin,
n3buparenbHbix 06begmHeHn n 6nokos. N3 HUX gonyueHbl obinn 43, a 5% Gapbep cymenu
npeogoneTb TOMNbKO YeTbIpe 13bnpaTenbHbIX 06beaNHEHNS .

Takmm obpasom, B [ocygapcTBeHHOM [lyme BTOPOro co3biBa AEACTBOBANM YeTbipe opakumm
n Tpu pgenytatckue rpynnbl («Poccuinckne pernoHbl», «HapogoBnactve» u ArpapHas
aenyrtaTtckas rpynna).

! Pesynbmamai 6b160p08 o napmuliHeimM criuckam e 'ocydapcmeeHHyro ymy e dekabpe 1993 eoda:
—  JlubepanbHo-gemokpaTtunyeckas naptuna Poccun (NAMNP) — 22,92%
—  [Oewmxenue «Bbibop Poccumn» (BP) — 15,51%
—  KommyHuctuyeckas naptusi Poccuiickon ®epepauum (KMNPD) — 12,40%
—  [OewxkeHune «KeHwmHbl Poccun» (XKP) — 8,13%
—  ArpapHas naptus Poccum (AMNP) — 7,99%
—  Bnok «AsnuHcknin-bonabipeB-NykuHy» («A6noko») -7,86%
—  MapTtua Poccuiickoro EgnHetea u Cornacus (MPEC) -6,73%
—  [OemokpaTnyeckas naptus Poccum (OMNMP) — 5,52%
2 Pesynbmamai 8b160p08 1o napmuliHbiM criuckam e 'ocydapcmeeHHyro Jymy e dekabpe 1995 2oda:
—  KommyHucTtunyeckas naptusa Poccuickon @egepaumm (KIMP®) — 22,30%,
—  InbepanbHo-gemokpaTtnyeckasn naptust Poccumn (J14MNP) — 11,8%.
—  [OewxeHue «Haw gom — Poccua» (HOP) - 10,13%,
—  Bnok «AA6noko» - 6,89%.
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B pekabpe 1999 roga o cBoem xenaHum nobopoTbcsa 3a Mecta B [[ocyaapcTBeHHon [yme
00bsaBunu 93 nsbmnpartenbHbix 06begUHEHUA U NapTUKN. N3 HUX K BbiIGOpam Obinv 4oNyLLEHbI
28, a 5-% 6apbep npeogoneny wWecTb M3buMpaTenbHbix 06beanHeHuin’. B pesynbtate
locymapctBeHHon [lyme TpeTbero cosbiBa genctBoBanu 6 dpakumn n 3 genyTtaTtckue
rpynnbl.

dopmarnbHO NofobHbIE pe3ynbTaThl ABNAIOTCA MevTon nobon gemokpatmn. Ho Ha npakTuke
Mbl NONYy4YUNn Maccy npobrnem B obnactn rocyaapCTBeHHOro ctpoutensctea. V13 roga B roq
B [llocnanumsax [lpesvgeHta ®PepepanbHomy CobpaHuto oTMevanacb HeobxoauMoCTb
cornacoBaHHoOM paboTbl BETBEN Bracty no ckopewnwemMy opMUMpoBaHuIO nNpaBoBon Gasbl
HOBOW rOCYAapCTBEHHOCTW, CO34aHMI0 HeobXxoOuMbIX MexaHU3MoB obecneyeHus npas U
cBobog 4venoBeka W rpaxaaHuHa, YperynmpoBaHUI0 SKOHOMMYECKMX OTHOLIEHUM WU Tak
panee. Ho Ha pene B TeyeHne Bcen BTopon nonoBuHbl 1990-x rogoB npoucxoamno
CUCTEMATMYECKOE TOPMOXEHME MPUHATUS BaXXKHEMLUMX NPaBOBbIX akToB. JTa 3adepxka
Oblna cBA3aHa, B MNepByld o4vepedb, C MeXEPPaKUMOHHLIMU KOHMIIMKTAMU  BHYTPU
napfameHTa, a Tawkke C onnosvumen Kypcy pedopMm, nNpoBOAUMBIX TOrgalUHUM
MpesnaeHTom u MNpaBUTENBLCTBOM.

dakTnyeckn mHoronapTumnHocTb B 1990-x rogax npuBena K napanuyy napnameHta v
3aKoHoaaTenbHOW paboThl.

MpvBeay B AoKa3aTenbCTBO eLle 0aHY KOPOTKYH XPOHUKY ANst UNCTpauum 3Toro Tesuca.

depepanbHbI KOHCTUTYLMOHHBIN 3akoH «O lMpaButenbcTBe Poccunckon ®epepauumny Obin
NPUHAT TONMbKO Yepes3 4 roga nocrne BceHapoaHoro ogobpeHns KoHcTuTyumumn — B aekabpe
1997-ro.

depepanbHbIi KOHCTUTYLMOHHBIN 3akoH «O6 YMNONHOMOYEHHOM MO MpaBaM YerioBeka B
Poccuinckon ®egepaunny» - Toxe B 1997 roay.

depepanbHble KOHCTUTYLIMOHHbIE 3aKOHbI O CMMBOJax rocyaapcTtea — repbe, dnare n ruMmHe
— nosBMnMCb B KoHue aekabps 2000-ro roga, TO eCcTb CNyCcTa CeMb NeT nocne npuHATUA
KoHcTutyuun.

KpalHe akTyanbHbI B YCNOBUAX 3cCKanauuMuv pervoHanbHblX KOHQnvkToB PenepanbHbIn
KOHCTUTYLIMOHHbIA 3aKOH «O 4pe3Bbl4anHOM MOSIOXKEHUN» - NOSIBUNCA TOnbko B Mae 2001
roga, «O BOeHHOM nonoxeHuny - B aHBape 2002 roga.

Mpsimo npegycmMoTpeHHbIn KoHcTuTyumen 3akoH «O rpaxaaHcTee Poccunckon denepaummy»
napsiaMeHT CMOr NpuHATL Nuwb B Mae 2002 roga.

Cnuncok MOXXHO NpoaormKaTh.

8 Pesynbmamai 8b160p08 o napmuliHbiM criuckam e 'ocydapcmeeHHyro ymy e Oekabpe 1999 eoda:
—  KommyHuctuyeckas naptusi Poccunckon ®egepauym (KMNPP) — 24,29%;
—  MexpernoHanebHoe asumxeHne «EguHcTeoy («Measeab») — 23,32%;
—  OrteyectBo — Beca Poceus (OBP) — 13,33%;
—  Coto3 npasbix cun (CINC) — 8,52%;
—  Bnok XKupuHosckoro (JIOMNP) — 5,98%,
—  «56noko» — 5,93%.
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TpynoBon kogekc, peanuayowmin Hopmbl ctatbn 37 KoHcTuTyuun, 6bin npuHaT 30 gekabps
2001 roga, 4acTb 4eTtBepTasd [paxgaHCKOro Kodekca, MOCBSILLEHHasi OXpaHe npaB Ha
WHTEeNNeKTyanbHyt0 COGCTBEHHOCTb, - B Aekabpe 2006 roga v Tak ganee.

A Begb BCe 3TO MPOUCXOOMNO B CIIOXKHEMWLUMX YCNOBUAX IKOHOMUYECKOrO U (PMHAHCOBOIO
Kpusnca, koHpnuktos Ha CeBepHoM KaBkase, Ha (POHE MOCTOAHHBLIX MOMbLITOK OMMO3uLmK
OTNpaBuTb B OTCTaBKy MpaBuTensCcTBO U 06bABUTL UMNNYMEHT [Mpe3naeHTy.

Takum obpas3om, HaNMUMA SEeMOKpPaTUM U AEMOKpPaTU4YeCKMX MeXaHU3MOB abCOMKTHO
HeAoCTaTO4YHO AnA co3faHusa 3cpdeKTUBHOro rocygapcrtBa. M 970 He TOSMBbKO MOM
BbIBOA. [0Ns1 npumepa npueeny uMtaTty u3 nsBecTtHoro BceM PpaHcuca Oykyambl: «eciu 8
Hanu4uu Hem 3agheKmMuUBHbIX UHCMUMymos, pabomocrnocobHOU NoaumMuU4YecKol cucmemsl
u Heobxo0umozo Habopa 6a308bix 0buwiecmeeHHbIX UeHHocmel, mo pe3yribmamom cambiX
OeMoKpamu4ecKkux 8bIbOpo8 CcmMaHO8UMCS 803HUKHOBEHUE (bOpMasibHO fe2UmuMHbIX, HO
abcostomHo 6eCrnoMOWHbIX CMPYKmMyp»*.

Kctatn, npobnema HegoctaToyHOM  3(PEKTUBHOCTM  AEeMOKpaTU4EeCKOM  MOAENU
rocygapCTBEHHOCTM AN MOCTKPU3UCHBLIX OOLLECTB BOT YK€ MHOr0 €T BOJIHYeT
cneunanuctoB. [MoaToMy, kak MHE nNpencTaBfsieTCs, BbiBOAbI M PEKOMEHAAUUW Hallewn
KOHbepeHLumn mornu Obl ObITb NONE3HbI 1 B 3TON obnacTu.

Pewasa npaktuyeckne BOMNPOCbI MNPOABWXEHUA U UMMSIEMEHTAUMM  €BPOMNENCKUX
n3bupartenbHbiX CTaH4apTOB, €BPONENCKOro onbiTa AeMOKpaTun, HeoBX0AMMO TLlaTenbHO
yunTbiBaTb OCOBEHHOCTM UCTOPMYECKUX U KYNbTYPHbBIX TPaaULMA, NONUTUYECKUX ObOblvaes,
CcUCTeMbl LeHHOoCcTen. Ecnu LeHHOCTU AeMokpaTum He ctanu Ansd obLecTBeHHOro CO3HaHUS
6as3oBbiMM, a OOLECTBEHHOE Yy4acTue B MNPUHATUM pelleHMn SBNSAEeTCS  NUlb
dopmanbHOCTLIO, TO ntobble, cCamble COBEPLUEHHble Wu3bupaTenbHble npoueaypbl U
MeXaHW3Mbl BbICTPAMBaHUSA «MNOSIMTUYECKOrOo Auariora» OCTaHYyTCA HUYEM WHbIM, Kak
oytadopmen. A ngeanbHO COOTBETCTBYKOLLAA CTaHAapTam topugudeckasa cuctema byoer
BCE MeHbLUe coBnagaTb C PaKTUYECKON peanbHOCTLIO.

Uto kacaetca Poccunckon degepauumn, TO, 0€3 npeyBennyeHusi, €ONHCTBEHHbLIM
WHCTPYMEHTOM NpeaoTBpaLleHus ewe bonee cepbesHbiX NMPOBanoB AeMOKpaTUM B Nepuos
TpaHcopmaunn ctanum MHCTUTYT eauHonuyHoro MnaBbl rocypapcTBa (B TOM Buae, Kak
OH BO3HMK, pasBumBancs M kak Obin 3akpenneH B KoHctutyuum 1993 roga), a Takke
KoHcTtuTtyumoHHbin Cya Poccunckon depepauun. Oba atnx nHCTUTYyTa BGbINK HE NPOCTO
NOrMYecKNM 3NEMEHTOM B cucTeMe pasgerneHus Brnacten. OHWM cTanm Hecylien ornopown,
KNOYEBON MaTpuuen M OOHOBPEMEHHO — [OBUraTesieM MepemMeH, HecMOoTps Ha Bce
NONIUTUYECKNE KOHMIUNKTLI U «NPOoBarnbl 4EMOKPaTUNY.

B 90-x rogax npolirioro BeKa, Koraa nonuvtu4yecku packonotasa [ocypapcTBeHHas
[dyma B TeyeHMe nNoyTn AeCATUNETUA He NPUHUMArna caMmbiX He06XOAUMbIX 3aKOHOB B
obnactu rocyfapcTBeHHOro yCTpoWucTBa, theaepanuama, mM3buparenbHOro npasa,
3awmTbl NpaB M cBoGoa rpaxaaH, umeHHo peweHusa KoHcTtutyumoHHoro Cypaa
Poccunckon degepaumm no3BoNUIM 3anonHUTbL 3TOT NpaBoBon npobden. Kpome Toro,
peweHna KoHctuTyumoHHoro Cyaa v copMynMpoBaHHble B HUX MpPaBOBble MO3ULUK
cnocobcTBoBany cos3gaHuio B Poccum anemeHToB NpeLeneHTHOro npasa.

OpyrMm MHCTPYMEHTOM peanusaumm Hopm KOHCTUTYUMM M npaBOBOro obecneveHus Kypca
pecdopm ctanu ykasbl lNMpe3ngeHta Poccuinckon depepaumm. MNMpesmaeHTy Poccuickon
degepauun NPUXOAMNOCH MOCTOSHHO BbICTyNaTh apOUTPOM BO B3aMMOOTHOLLEHMAX MEXAY

4 LnT. no: BonowwuH O. MNocygapcTBo Tonbko HaunHaetcs (O KpyrroM cTore XypHana «3JKenepT» € yv4actvem
®paHcuca Pykysmbl) // QkcnepT-YkpanHa Ne 41 (90). 23 oktabps 2006 .
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napramMeHTOM U NpPaBUTENbLCTBOM MO MOBOAY pacnpeaerneHnsi NofTHOMOYUA, a Takke b6paTb
Ha ceba OTBETCTBEHHOCTb 3a MPUHATUE HENOMNyNAPHbIX COLUManNbHO-3KOHOMUYECKNX
peLleHnn 1 3anornHeHne «nNpobenos» NPaBoOBOro PerynupoBaHnsa B CUTyaumMm NpoMeaneHus
UNn NPsSIMOro  NMPOTUBOAENCTBUA 3akoHodaTtenbHon BnacTtu. [lpakTMka wuspaHua B
OTCYTCTBME Heob6XoaMMOro 3akKoHoAaTenbCTBa NPEe3nAEHTCKUX YKa3oB, UMeloLWMuX
CUNy 3aKOHa, MoABepranocb XeCTKOW KPUTUKE CO CTOPOHbl MpaBoM W neBOM
onnosuyumm.

B cnoxumBencs cutyaumm KoHctutyumoHHbin Cya Poccuickon ®epgepaumnn 30 anpens
1996 roga npuHAN cneuuanbHOe NOCTAHOBMEHUEe, B KOTOPOM yKasan criegyoLlee: «He
npoTtusopeunt KoHctutyuumn Poccuickon depepaumm nsgaHme ([Mpes3MaeHTom) ... yKasos,
BOCNoNHAKWMX npobenbl B MNpaBOBOM pPErynuMpoBaHUM Mo Bonpocam, Tpedyrowum
3aKOHOAATENbHOrO peLlUueHusl, Mnpu YCroBUKM, YTO TakMe yKasbl He npoTuBopedar
KoHctuTyuun Poccuiickon ®Pepepaumm u degepanbHbiM 3akoHaMm, a UX OENCTBMe BO
BpeMeHSVI OrpaHMYMBaEeTCA NEPMOAOM OO0 MPUHATUS COOTBETCTBYIOLLUMX 3aKOHOAATENbHbIX
aKToB»”.

Takum o6pasom, MMeHHO Onarogapsi CyWECTBOBAHUIO W OEATENbHOCTU MHCTUTYTA
eanHonuyHoro [naebl rocygapctBa u KoHctutyumoHHoro Cyma Poccuiickon depepauun
NOCTEMNEHHO npoucxoguna TpaHcdopmaums TOro NepPexodHOro xaoca, KOTOpPbIA BO3HUK B
KoHue 1980-x - Hayane 1990-x B HbIHELLHIOW NpaBoOBY pearnbHoCcTb. Ob6a 3TUX MHCTUTYTA
nocrneaoBaTesibHO BbIMOMHANN CO3MAATENbHY, KOHCTPYKTUBHYIO (PYHKLWUIO, B TOM YUCIIE U
B cchepe obecnedyeHns rapaHTUin JeMOKpaTum, BbIOOPHOCTU, MHOFOMNapTUAHOCTN, CBOOOAbI
CoBa 1 NONUTMYECKOWN OEeATENbHOCTN.

BaxXHO OTMETUTb, YTO Hapsay C KOHCTPYKTUBHOM dyHKUMEW, W [lpe3naeHT, u
KoHcTuTyumnoHHbIn Cya BbINOMHANM Takke (PYHKLMIO OXpaHUTENbHY, 0COB6EHHO B nepuoa
1993-1999 rogoe. ®akTtnyecku, MNpeangeHT Poccum, Kak BEPXOBHbIV MONUTUYECKUIA apouTp,
n KoHCTUTyumoHHbIn Cyn Kak BEPXOBHLIN HOPUONYECKNA apOuTp, OOBOSIbHO AONIoe BpeMs
urpanu posfib «NapoBOro KnanaHay», NomMoras crnycTuTb «coumanbHoOe aBrieHue», KoTopoe
Hakannmearnocb B 00LecTBe B CUTyaLun NpOTUBOCTOSAHMSA, KOraa Curbl No o6enm cTopoHam
«Bappukag» Oblnv MPUMEPHO paBHbI.

CoTHM cornacutenbHbliXx npoueayp wWHuumupoBan [lpe3ngeHT, gecatkm gen  Obinu
paccMmoTpeHbl B KoHCTUTyunoHHoMm Cyae no BornpocaMm B3aMMOOTHOLLEHWI BETBEW BNacTy,
no BoMpocaM CTaHoOBMeHua edepanuama, No obecnevyeHUro paBHbIX rapaHTUKn
nM3bupaTenbHbIX NpaB rpaXxaaH Ha BCen TeppUTOpUMU CTpaHbl. VIMEHHO 3TO BO MHOIOM
cnocobCcTBOBanO yaepXaHuio MONUTUYECKOM M 3KOHOMUYECKOM CUTyauuum B CTpaHe, Kak
roBOPUTCS, B «LUTATHOM pexuMme», noMorano m3beratb CBanvMBaHUA pa3HOro poga OnacHbIX
KOH(PNUKTOB B HEKOHTPONUPYyEMYIO CTaauto.

EaonHonunuHbii rnaea rocygapctea M KOHCTUTYUMOHHbIM Cyd, MOMUMMO MCMOSTHEHUSA CBOMX
3aKoHOAATENbHO YCTAHOBMEHHbIX OYHKUMA, 3PEKTMBHO obecnevmBani nOfMTUYECKYO U
NPaBoOBYIO 3aLUUTY POCCUUCKMX PedopM Ha CamMOM CIIOXHOM 3Tane ux peanusauuun. B
YCNOBUSIX NPAMOro NPOTUBOCTOSAHMSA ANUT U BETBEWN BNacCTU, XU3HEHHO BaXKeH Obln eanHbIN
LEHTP, €OuHbI nnaep, CNoCOOHbIN yaepxaTb JIMHUI0O, HECMOTPS Ha Bce konebanusa u
waraHus, n obecneunTb NPOBEAEHNE Kypca.

SMocTaHoBneHne KoHcTtutyumoHHoro Cyaa Poccuiickon ®epepaumm ot 30 anpensa 1996 r. Ne 11-1 «[No geny o
NnpoBepKe KOHCTUTYLMOHHOCTU NyHKTa 2 Ykasa lMpeangeHTta Poccuiickon ®epepauum ot 3 oktsiopsa 1994 roga Ne
1969 “O Mepax No yKpenneHuo eauHON CUCTEMbI UCMONTHUTENBHONM BriacTu B Poccuiickon ®enepaumnn” n nyHKTa
2.3 lMonoxeHnnss o rnaee agMuWHUCTpauumM kpasi, obnacTtun, ropoda denepanbHOro 3HayeHusi, aBTOHOMHOWN
obnactu, aBTOHOMHOro okpyra Poccuickonn ®enepaumm, yTBEPXKAEHHOrO Has3BaHHbIM Ykazom» // C3 P®d. 1996.
Ne 19. Ct. 2320.
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N ecnn YX TroBopuUTb nNo noBoay WCKMNIOYNTENBHON BaXXHOCTU Hanuuusa creumnanbHbIX
npaBoBbIX N NOJINTU4ECKNX MEXAHMN3MOB 3aLlLUTbl EeMOKpaTuun, npas " CBOGOD, rpaxnaH, 1o
s1 Obl HANOMHWI, YTO OAHNM U3 KIMKOYEBbLIX U n0p017| Hanbonee Gd)d)eKTMBHbIX MHCTPYMEHTOB
ABNAETCA o6paL|_|,eHV|e K MPAMOMY BONEU3bABIEHUIO rpaXXaaH — pe(bepeH.qu.

B Poccum aTtoT mexaHmam 6bin co3gaH ewwe B 1990 rogy n He pas cbirpan UCKNIOYUTENbHYHO
ponb B COXPaHEHWM MNONMUTUYECKOW cTabunbHOCTM W aemokpatun. W ckaxy no
COOCTBEHHOMY OMbITY, YTO TONIbLKO ObOpalieHne K NpPsiMOMYy BOJIEM3bABNIEHUIO rpaXaaH
He pa3 NomMorasno BbIBECTU NONIUTUYECKYIO CUTYyaLMUIO U3 ONACHOro Tynuka, B KOTOPOM
OHa OKa3biBanachb 6narogaps aKcueccam Halen MHOronapTUUHOCTM.

B cBoe Bpemsi Haw BENUKMA COOTeYeCTBEHHMK, HoOeneBckui naypeaT Jlee [dasugoBuy
JNTanpay ckasan: «Ecnu Kpax cosemckol cucmembi rpousotidem 6e3 mpembel Mupogoul
80LlHbI, — amo bydem uydomy». Kak nokasana uctopusi, 31o 4ygo cnydunocb. besycnosHo, B
nepexoaHbl Nepuog Criydunocb MHOrO Tparmdeckux cobbiTuin, ucye3 € KapTbl Mupa
CoseTckuin Cotos, HO BCe-Taku, TpeTben MUPOBOWN BOMHbI HE NPOU3OLLO.

M BO MHOrom, s cumtal, 3TO CBA3aHO MMEHHO C TeM, YTO npoueccbl nepemMeH nocne
nepBOHaqaanon MonbITKN MCNONb30BaTb «CTUXUIO CBOOOAbLI» MOCTENEHHO BXOAWNW B
Oonee-meHee ynpaendemMoe pycno, 4TO co3daBaliuCb pasHOro poda CTpaxoBOYHbIE
MexXaHWU3Mbl, cneunarnbHble NONINTU4YEeCKnE N NpaBoBble NHCTPYMEHTDI.

Bosepawasck k uctopumn 1990-ro roga oTmevy, 4To paspaboTKkon poccumnckoro 3akoHa «O
pedepeHagyme» Mbl 3aHANMCb Cpasy nocre nNepBoro chbesga HapoaHbix aenytatos PCOCP.
A cumTan v cuMTalro 3TOT 3aKOH KIHYEBbLIM ANdA ycnexa nonuvTu4eckon TpaHcdopmMauun u
BblMrpbia Bcen cutyaumm. Cenvyac, KOHEYHO, MOXHO MOABECTM rNyOOoKylo Hay4dHyko 6asy
noa aTo pelueHne. Ho B To BpeMsi norunka Goina ov4eHb NpocTas — eCnu cutyaumsi B CTpaHe
pe3ko HanpsiraeTcs, TO fy4we BCe-Taku, 4TOObl Moan LWNW BbIACHATb, KTO MpaB, KTO
BMHOBAT, Ha usbupartenbHble y4acTkun, a He Ha 6appukadbl. IMeHHO Ans 3Toro 6bI10 o4YeHb
Hy>XeH MeXaHu3M, KOTOpbI BO BCEM MWpe Ha3biBaeTcsl «pedepeHaym». W notom, nocne
okTs6pa 1990-ro roga, Koraa POCCUMNCKUIA 3akOH O pedpepeHayme Obin NPUHAT, 3TOT
MEeXaHu3M He pas crnacan cuTyaumio.

Kctat, 4yyTb No3xe MHe Ha rnasa nonanocb OonpeaeneHve OemMoKpaTuu, KOoTopoe aan
N3BECTHbIN nonutonor Agam lNp)XeBOpPCKUin: OH Ha3Barn AeMOKpaTUIO cucmemol, co3daHHOU
Ons paspelwieHUsT KOHGIUKMOo8 makumM 06pa3oM, 4mobbl rnosumu4yecKkue y4acmHUKU HE
ybueanu dpya dpyaa’.

C 3TOM TOYKM 3peHWst Haw 3akoH O pedepeHayme Oblnl BO BCEX CMbICMax OAHUM K3
KMOYEBbIX UHCTUTYTOB U BaXXHEWLLMM OXPaHUTENBbHLIM MEXaHU3MOM AeMokpaTun. W, kak Bbl
NOMHUTE, OH HeoaHoKpaTHO cpaboTtan. OH gaBan BO3MOXHOCTb «CnyckaTb nap», OTBOAUTb
AECTPYKTUBHYHO SHEPTULO.

Ty Xe (PyHKUUIO coLManbHO-NOMMTMYECKOro «KnanaHay BbINonHAN KOHCTUTYUMoHHbIM Cya.
Mpn NpYMepHOM paBEeHCTBE CUIT B MONIUTUYECKOM KOH(NMKTE CTOPOHbI peLuanu, YTo MoryT
BbIMIpaTb CUTyaUMIO B cyde, a He Ha bappukagax. M, cobCcTBEHHO, NoaTomy B TedeHne 90-x
rogoB B KoHctuTyumoHHom Cyge COCTOSITIOCh OrPOMHOE KOMMYECTBO OYEHb SPKUX, OYEHb
BaXHbIX, KaK HbIHY€ MPUMHATO FOBOPUTb, PE3OHAHCHbIX MNpoLeccoB, bnarogaps KOTOpbIM, C
OLIHOW CTOPOHbI, paspeLlanvcb cepbesHble KOHMPNUKTbI. A ¢ APYron CTOPOHLI, B pe3ynbTaTe
aencteun  KoHctutyumoHHoro Cyga HEykrnOHHO CO34aBanuCb JKECTKME topuguyeckue
KOHTYpbI, NPOKNagbiBanMCb TPaeKTOpMM, MO KOTOPbIM AOSMKHbI Oblnn OBUratbCa Bce

® Przeworski Adam: Democracy and the Market. Political and Economic Reforms in Eastern Europe and Latin
America. Cambridge, 1991. S. 12, 95, 131.
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y4YaCTHMKM 3aKOHOAATENbHOro NpoLecca, YTobObl BO3HMKaNa AOMKHas NpaBoBasi peanbHOCTb
— TO eCTb Ta, KOTopasi COOTBETCTBYET HOPMaM U MPUHUMNAM, 3anoXeHHbIM B KoHCTUTYLMK
CTpaHbl.

KoHctuTyumnoHHbin Cyg Poccuiickon ®egepaumm nrpan u UrpaeT UCKIIOYUTENBbHY Posb B
YKpPEnneHnn OCHOB rocyaapCTBEHHOCTU, B 3awmute ayxa u 6ykebl KoHcTuTyumn. U oyeHb
3HaMeHaTenbHO, YTO cenyac, Korga nonuTnyeckasi XX13Hb B CTpaHe Boluna B OTHOCUTENbHO
ctabunbHoe pycrno, WMeHHO KOHCTUTYUMOHHbIM Cyg  CTAHOBUTCS  MHMLMATOPOM
topugmnyecknx  opymos, NoaobHbIX  CEerogHsaWHeMmy. 3710 O3HavaerT, 4yTO
COBEpLUEHCTBOBAHNE U pa3BUTUE POCCUMACKOrO MnpaBa, MpoLecchbl UHTepHauuoHanuMsaumm
npaesa MPOUCXOASAT B TOYHOM COOTBETCTBUM C HOpMamMu Hawero OCHOBHOrO 3akoHa,
COOTBETCTBYIOT CyBEPEHHbIM MHTepecaM CTpaHbl. HO Mbl OOSDKHbI BCEerga O4YeHb TOYHO
oLeHMBaTb YMECTHOCTb NMPUMEHEHUSI B KOHKPETHOW CUTYaUMn MexXayHapOoaHbIX CTaHOapToB
M onblTa APYrnx CTpaH, a Takke BO3MOXHbIE PUCKM.

MHoronaptunHoctb 1990-x rogoB BO3HMKMNA KakK MOLUHbIA BbINSIECK 3HEPrUM Macc, Kak
«MNPOpPbIB» CTUXUNHOW NONUTUYECKOW NaBbl U3-N04 rHeTa obBeTLaBLLIE KOMMYHUCTUYECKON
cucteMbl. MHOronapTMMHOCTbL CerogHs BO3HWKAeT He «CHU3Y», a «CcBepxy», obpasHo
roBOps, B KOHTPONIMPYEMOM pEXUME, B paMKax MeXxayHapoAdHbIX CTaHAApTOB, pasHoro poaa
pykoBoacTB M obpa3uoB. Ho nocneactsus ana eMOKpaTtum M NONMUTUYECKME PUCKM MOTYT
ObITb Te Xe.

O6GpasHo roBopsl, TaKyld POCKOLUb, Kak MHOroMapTUMHbLIA NapramMeHT, B KOTOPOM HeT
YCTOMYMBOro 6OMbLUMHCTBA U MEXAHM3MOB «NPUHYXXOEHUS K KOMMPOMUCCaM», CTPaHbl MOryT
no3BoNuUTb cebe TONbKO B YCINOBUSIX MOMUTUYECKONW U SKOHOMUYECKOWN CTaBUIbHOCTM Mpu
OTCYTCTBMM BHELUHUX W BHYTPEHHWUX Yyrpo3. Ho B ycnoBusix kpusuca, HeobxoaumocTu
NPUHATUA HeNonynspHbiX Mep oGsizaTenbHO GyaeT BocTpeboBaH eauHbi Nuaep U ofHa
OTBETCTBEHHAs NApTUsi, CNOCOBHbIE NMPUHMMATL PeLLeHUs U 0TBeYaTb 3a MX NOCneACTBUS.
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locypapcTBeHHOE perynupoBaHuMe crtaTtyca napTuin KU camoperynupoBaHue napTUNHOW
XU3HU caMUMK MapTUAMKU ABAAIOTCA OBYMSA CaMOCTOSTESbHbIMU BUOAMU COLManbHOro
HOPMUPOBaHMS.

CamoperynupoBaHue B cdepe 3KOHOMWUKM W npeanpuHMMaTtenscTBa pas3BMBaETCsl Mo
onpeaeneHHbIM 3akoHOMepHOCTsIM. Hackonbko rocygapctBy crieqyeT ObiTb akTUBHbLIM U
BMeLLUMBaTLCS B perynmpoBaHne cy6bekToB SKOHOMUYECKOW AEATENbHOCTM, U Kakue cdepbl
06LLEeCTBEHHbIX OTHOLLEHWIA OTAaBaTb Ha OTKyn camoperynupoBaHus? MNpu oTeeTe crieayet
YyYnTbIBaTb:  HEOAOMYCTUMOCTb  MPaBOBOW  WHGNAUUW,  3anpeT  rocy4apCTBEHHOrO
PerynupoBaHns Tex Ccdep SKOHOMWUKM U npeanpuHMMaTenbCcTBa, rae  CyObekTbl
9KOHOMMYECKMX OTHOLLEHWUI CNOCOGHBI CaMOCTOSITENBHO peLlaTh BONPOCHI CBOErO pas3BUTKS,
HEBO3MOXHOCTb Mepedadyn B 06nacTb CamMoperynMpoBaHusi OTHOLLEHMI, obGecneveHue
KOTOPbIX [OOCTUraeTCsl WCKIIOYUTENbHO 3a CYeT rocydapcTea, Hanpumep, 6e3onacHocTb
HaceneHusi.

MoHMMaHWe rpaHuLbl CaMoperynmpoBaHMs U rocy4apCTBEHHOro perynvpoBaHus B cdepe
AEeATENBbHOCTM NONUTUYECKUX NapTUA HE MOXET OnNMpaTbCst HA 0603HaYeHHbIe noaxoabl. B
OTNN4YNEe OT CYOBLEKTOB IKOHOMMYECKMX OTHOLUEHWI MOSNIUTUYECKME MApPTUMU SIBNSAKTCA He
TONbKO MHCTUTYTaMK rpaxgaHckoro obuwiectsa. Ecnv napTum nmetot npepcraBuTenen Ha
rocy4apCTBEHHbIX AOMKHOCTSX, TO OHWU OQHOBPEMEHHO HaxoaaTcsa u B opbute Bnactu, 1 B
opbuTe rpaxgaHckoro obLiecTBea.

B Bonpoce o npegenax rocyaapCTBEHHOrO perynvpoBaHuMs NapTUi crieqyeT yyuTbiBaTb U
noaxodbl K orpaHn4eHntio ceoboay obbeanHeHnda. dTa cBoboga MOXET OrpaHUYMBaTLCS B
onpeneneHHbIX KOHCTUTYLMOHHbIX Npedenax. Yl ogHon n3 ¢opM ee orpaHnyeHns siBnsaeTcs
rocyfapCTBEHHOE pEerynnpoBaHne MnapTUAHOM XU3HW. Yem MOXHO oBocHOoBaTb Mepy
rocy4apCTBEHHOIO PErynMpoBaHusa ctatyca Nnonmutuieckux naptmin? MNpuHLMNOM HapOAHOro
cyBepenuteta. OH npoBo3rnaweH B ctatbe 3 KoHctutyuum P®. ObocHoBaHue Mepbl
rocy4apCTBEHHOrO perynmpoBaHus cTaTyca napTMi UCXOAWUT TakkKe U3 CBSA3AHHOW C 3TUM
NPUHLMNOM HEODXOAUMOCTU 3aLUnThI NpaB U ceBoboa n3bupatenen.

Ho pasBe MOXHO B Hall BEK MOSIMTUYECKMX LLUOY U M30MpaTenbHbIX TEXHOMOMMN U3MEPATb
obbeM perynupoBaHma nNapTUNHOMO CTPOMTENbLCTBA TONMbKO npasBamMu KU csBobogjamu
rpaxgaH? To €eCcTb MOXHO IM WCMONb30BaTb B KayecTBe 0OOOCHOBaHMS npedena
rocy4apCTBEHHOro BMellaTenbCTBa (HACKOMbKO roCy4apCTBO LOMKHO ObiTb aKTMBHO B
perynupoBaHuMm OeaTenbHOCTM NapTuii), Takoe 060CHOBaHWE, Kak HAPOAHbIA CYBEPEHUTET U
npaesa u3bupartenen? O60OCHOBaHME CTaAHOBUTCHA BaXHbIM, Hanpumep, Torga, Korga
HeobXxoOuUMO NOHATL: cnegyeT nv NogpobHO ycTaHaBnMBaTb Mpouenypy CMEeHAeMoCTH
pykoBoguTenen napTMMHOro annaparta, fIMbo HYyXHO TONbKOo 0003HauuTb OOLWMK NOAXO4:
PYyKOBOACTBO NapTUN JOSMKHO BbITb CMEHAEeMO?
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B o6ocHoBaHMM Mepbl perynnpoBaHusi NAapTUNHON XU3HU B HacTosdlee Bpemsi TpebyeTtca
CMelleHMe aKUeHTOB — C HeobXxoaMmOCTM 3awmTbl NpaB M cBobod Ha HeobxoaumocTb
pas3BUTUSA NOSIUTUYECKON KOHKYPEHUMU. AKUEHT Ha pasBUTUE MNOSIUTUYECKON KOHKYpEeHL MU
npy 060CHOBaHMN Mepbl rOCy4apCTBEHHONO BMeELLATeNbCTBA MO3BOMSET HE TOMbKO Nyylle
NOHATbL coAepXaHue rocyaapCTBEHHOMO PerynmpoBaHns, ero Lenb, ero HanpaeneHHOCTb, HO
Takke No3BONSET YBUAETb BaXKHOCTb DOnee akTMBHOM PONn rocyaapcTea B perynmpoBaHum
0eATenbHOCTM NapTUR, B perynmpoBaHnmn NapTUMHOW XXU3HN.

MpuBegem npumep. Tak, AnNa pasBUTUA NOMUTMYECKOM KOHKYpeHLuu, ©6e3yCcrnoBHo,
Heobxoaumo obecneumBaTb BHYTPUNAPTUMAHYKD AEMOKPATUIO MPUM COCTaBMIEHUN CMUCKOB
KaHOMAaTtoB naptusMu. bBbiTb MOXeT, CTOUT NpeanoXuTb MNOMUTUYECKUM NapTUAM
MOZENbHbIA KOAEKC, BKIOYaKWWA MPUHUMMBLI, Ha OCHOBAHUW KOTOPbLIX MapTUM LOMKHbI
dopmmupoBaTb 3TOT CNUCOK KaHanaaToB. EcTb un Gonee xecTtkme mepbl rocygapCTBEHHOrO
perynupoBaH1si B CBsI3M C peanu3aumen 3Ton «napTUAHOM dyHKuMM». MoxeT ObliTb,
YCTaHOBUTb HEOBXOOUMOCTb BKMIOYEHUSA B CMUCOK kaHAauaaToB TpeboBaHue O TOM, 4TOObI
napTum BKOYanu B 3TOT CMUCOK KL, UMERLKUX onpeaeneHHbI NapTURHBLIN CTax?

Ewe oavH npumep. [nsa pasButusa NONUTUYECKOW KOHKYPEHUUM HEODXOAMMO obecneunBaTh
nobpocoBecTHyo npenBblbopHyto armtaumio 6e3  Mcnonb3oBaHMs agMUHUCTPATUBHOMO
pecypca. Yto e Ana 3TOro MOXHO npeanoxutb? MoxeT ObiTb, B3SiTb KOHCTPYKLMM,
npuMeHsieMble B cdepe  3KOHOMMYECKOM  KOHKYPEHLMM,  KOTOPYH  perynupyet
YNONMHOMOYEHHbIN opraH (B Poccun — ato PepgepanbHas aHTMMOHOMOMbHAA cnyxba), u
nonbITatbCA NepeHectn B obnactb nonutukn. PepepanbHas aHTMMOHOMNOMNbHaA cryxba
yCTaHaBMMBAET, KTO AOMUHNPYET Ha S3KOHOMUYECKOM PbIHKE, Kakue OrpaHU4eHusi B CBA3M C
TakKMM OOMWHMPOBAHWEM CTOWUT YCTaHOBWUTb, BbIOAET MPEeAnUCaHMs XO3SACTBYHOLLMM
cybbekTam 0 HeJoMnyCTUMOCTM 3KOHOMMYECKOW KOHLUEHTpauun. Bo3amoxHo, cTout nogymatb
06 ucnonb3oBaHWM TakoW Moaenu perynupoBaHusa B Poccun. Kakon MHCTUTYT, Kakon opraH
cnocobeH  OCywecTBNsATb  PErynMpoBaHUE  MOMUTUYECKOW  KOHKYpeHuMM —  3TO
ONCKYCCMOHHbIA Bonmpoc. Ha gaHHOM aTane, TeM He MeHee, MOXHO MNPeAnonOXuTb, YTO
Hekas WHCTaHuumsi OyaeT ycTaHaBnvBaTb MONMMTUYECKOE OOMUMHMPOBaHME, (UKCUPOBATb
COCTOSIHMS MOJSIMTUYECKOTO MOHOMOMM3Ma WM MOJSIMTUYECKON KOHLEHTpauuun, BblaBaTb
npegnucaHMs O TOM, 4YTO Takoe [OOMWHMPOBAHWE YPE3MEPHO W HeobXoauMbl Mepbl
pacKOHLEHTpauuun.

[nsa pasBuTna NONUTUYECKOM KOHKYpeHLmMM TpebyeTca Takke NMHPOPMaLMOHHAs OTKPbITOCTb
aeatenbHocTU naptun. B HacToswee Bpems VIHTepHeT cTaHoBUTCA Gornee OOCTYMHbIM U
NCnomnb3yemMbiM PeCypcoM B MONUTUYECKOM OBLLEeHUN. B CBA3M C 3TUM MOXHO MPeanoxuTb
opuans3aumio nopsgka opraHvM3auum n HamnofIHEHMS CaWTOB MONMUTUYECKUX napTui. YTo
OOJDKHO pasMellaTbCs Ha canTax MONUTUYECKUX NMapTuK, B KakOW Mepe napTuM OOSDKHbI
packpbiBaTb OOLLUECTBY CBOK BHYTPEHHIO XM3Hb? B HacToswee Bpems naptuu,
6e3ycrnoBHO, pasMeLlalnT YCTaBHyl WHGPOPMALMIO, HEKOTOpble BHYTPUNapTUNHbIE
AOKYMeHTbl. Ho, Bo-nepBbiX, eaMHoobpasns B HaANOMIHEHWM CaWTOB MOMUTUYECKMX NapTUi
HeT, a, BO-BTOPbIX, pa3MelaeMon WHdopmauun Mano Ans NPU3HaHUA OTKPbITOCTU
aeaTtenbHOCTU naptuin. Bo3moxHo, crnegoBano Obl pekoMeHAoBaTb MapTMsM pasmellaTtb
MHpopmaumto 06 wux cornaweHmsax C col3amm  (accounauusamm)  KOMMEpPYECKUX
opraHmsauuin. lNpumepbl Takux cornaweHnn B Poccuu ecTb: napTum 3akni4yalT UxX C
Poccunckum  colo30M  MPOMBIWMEHHMKOB W npegnpuHimartened wn - ApyruMmu
npeanpvHUMaTeNbCKMMK coto3amu. Bo3moxHO, cnegyeTt pekomeHnaoBaTb naptusm Gonee
aKTMBHO NpeaaBaTb NyO6NUMYHOCTM Npouenypy CoCTaBneHus CNMCKOB KaHAMAATOB, NoapPOOHO
pacckasbiBaTb O KaHgugatax usbupatenam udepes cantbl. MakcMmanbHO OTKPbITbIMU B
NHTepHeTe fOmKHbI 6bITb CTPYKTYpa NapTun 1 NapTUAHbIE PELLEHNS.
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Korga Takoro poga Mepbl rocy4apCTBEHHOMO peryrMpoBaHus npeanaratoTcst NONMTUYECKUM
naptuam, 6e3ycnoBHO, OHM Bo3myLlatoTca. B Poccum npu goctatoyHO CUNbHOM MOSIMTUKO-
NpaBoOBOW TpaguuMn OaBreHWUs BNacTn Ha obLwecTBO HE4OBONBbCTBO NapTUA 3aKOHOMEPHO.
Kyna ewe 6onbLue perynupoeatb, 00513blBaTh M NPUHYX4aTb?

B TO Xe BpemMda camu NonuTU4ecKkne napTum 4acto BO3MYLLAKOTCH TEM, YTO UM He XBaTaeT
rocyJapCTBEHHOIO pPErynmMpoBaHUs MapTUMAHONO CTPOUTENbLCTBA: KOrgaa npaea MapTun,
nonmTuyeckas KOHKypeHuusi He obecneudmBatoTca u3bupartesnibHbiIMM KOMUCCUSIMM U HE
s3awmuatotea cygoMm. B aTux criydyasix 3aKOHOMEpPHO, YTO yKe Yy MOMUTUYECKUX napTuin
BO3HMKaeT BO3MYLLEHUWE «HEeOOYpPEeryrMpoBaHHOCTLIO» OnpeaeNneHHbIX cdep napTUAHOro
cTpouTenbcTBa. B 4acTHOCTM, «HegoyperynmpoBaHHbIM» B POCCMM MOXHO nNpu3HaTb
MexaHu3m 006XXanoBaHWsi HapyLeHWA 3akoHoAaTenbCTBa YYacCTHWKaMUM M3GMpaTenbHOro
npouecca B agMUHUCTpPaTUBHOM Mopsake. 3a npegenamu npsaMbiX ykasaHuin B 3aKoHe Ha
paccMOTpeHMe Xanobbl Mo TOMY WM MHOMY BOMpPOCY u3bupaTenbHbIMU KOMUCCUSIMU,
ocTarTCcsa cnyyan ob6anoBaHUS PELUEeHUA HMKECTOSLLEN KOMUCCUN B BbILLECTOSLLYIO, psid
CnyyaeB HapyLeHUsi MOMUTUYECKOM KOHKypeHuuu. B aTux cnyyasx y4acTHUKK
n3bupartenbHOro npouecca AOMKHbI obpawaTtbCs Hanpsmykd B cyd. [encTButenbHo,
cornmacHo  craHgapTam CoseTta EBponbl cynebHoe pacCMOTPEHME  CMopoB
npenmyLecTtBeHHo. Ho aTa eBponenckas pekomeHgaumsi akTyanbHa Ans rocygapcrB co
cnpasegnueon  cypebHonm cuctemon. B Poccum ke  Heobxogumo  pasBuBaTb
aAMUHUCTPAaTMBHbIE MpoUedypbl 3alnTbl NpaB YYaCTHUKOB Wn3OMpaTenbHOro npouecca
nepeg TeM, Kak MpegycmaTpuBaTtb BO3MOXHOCTb  MPEMMYLLECTBEHHO cydebHoro
paccMOTpPEeHMUst CNOpPOoB.

«HepoyperynupoBaHHbIM» B acrnekTe aAMUHUCTPATMBHBLIX MNPOUEdyp MOXHO nNpu3HaTb
MexaHu3m obecneveHms paBHOro AOCTyna napsriaMeHTCKMX NapTUii K CpeacTBaM MacCOBOWM
MHpopMaumm. OTOT MEXaHW3M SBMSETCA OrpaHWYeHHbIM cam no cebe: noka AocTyn
rapaHTUpyeTcsi TONMbKO MapflaMEHTCKMM MapTusiM W Ha KaHanax, nogBedoOMCTBEHHbIX
degepanbHOMY  FOCyOapCTBEHHOMY — YHMTapHOMYy  npeanpusatuio  «Bcepoccuinckas
rocyfapcTBeHHasi TeneBu3NOHHas W paguoBellatensHaa komnanus» (BIMPK Poccun).
Mpouenypa YyCTaHOBMNEHUS pPaBHOrO [JOOCTyMa MapriameHTCKMX MapTMh K CpeacTBam
MacCcoBON WH(OpMaumM pasBmMBaeTcsa B MNO3UTUMBHOM HanpasneHun 6e3 npouenypsbl
agMMHUCTPATUBHOrO obXanoBaHua: exemecsayHo B LleHTpanbHOM un3bupartenbHoun
komuccun PP cobupaetca paboyvasi rpynna, Kotopasi No NpeacTtaBrieHHbIM CBEAEHUSIM U3
rocyJapCTBEHHbIX OOLWEOOCTYNHbIX TEenekaHanoB W paguoKaHanoB Mpu  COOENCTBUM
annapata Komuccum yctaHaenueaeT, 6bin nu cobnogeH paBHbI OOCTYN MNapTUA K
cpeacteBaM MaccoBOW MHGopMauum B TekyweMm mecdue. OTa npoueaypa 6e3 Hanuyua
cropa 3auMHTEpPeCcOBaHHbIX NapTUA OTBMEKaeT CIMULWKOM MHOrO pecypcoB, a MnoToMy
HeadbdekTuBHa. Mpoueaypa OOMKHA HaYMHATLCA B Clydae NOCTYMMEeHUs MHUUMATUBbLI CO
CTOPOHbI TOM WUMN MHOW NapTuK, nonararowen, 4YTo ee npasa ObINM HapyLLeHbl B NpoLecce
BewaHna. A 3TO yXe COBCEM OpYyron mMexaHusm obecrneveHus paBHOro 4ocTyna napTui K
cpedcTtBaM MaccoBOM MHpopmaumu: nogada xanobbl U ee pacCMOTPEHUE, YCTaHOBMEHNE
¢akToB, CBEpKa TOWN MH(pOpMaLMM, KOTOPYIO NpeacTaBnseT HeA4OBObHasA NapTUa ¢ TeM, YTO
npeacTaBnsieT rocygapCTBEHHbIN TernekaHan unn paguokaHan v ¢ TeM, YTO aHanuaunpyeTcs
B annapare LleHTpanbHon n3bnpartenbHon KOMUCCUMN.

Takum 06pasomM, ecnu NapTMn BO3MYLLLAKOTCA Ype3MepPHbIM JaBNeHMEM Ha UX OeATeNbHOCTb
CO CTOPOHbI rOCygapcTBa, OHW [OOIMKHbI MOHUMATb, YTO Y HUX €CTb BO3MOXHOCTb
camoperynMpoBaHus. Ho ecnu oHW He perynupyroTca camu, TO FoCyAapCTBO UX MOXET
3ayperynupoBatb. [lapTum [OMMKHbI Takke MOHMMAaTb, YTO NPU OTCYTCTBUU BHYTPEHHEeW
AEeMOoKpaTuKn, KOTOpPYyt OHM Mpu3BaHbl obecneuyuBaTb camu, Yy rocygapctsa He 6yger
CTUMmyrna co3gaBaTb afeKBaTHble MeXaHU3Mbl 3aluTbl NpaB U cBOGOA TakMX Y4aCTHUKOB
NONUTUYECKON KOHKYpeHuun. B To xe Bpems 6e3 agekBaTHbIX MEXaHM3MOB 3aLuTbl NpaB n
cBobo NONMUTUYECKMX NapTUM He ByaeT BHYTpunapTUAHOM AemokpaTtuu. [loaTtomy TpyaHO
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0aTb OAHO3HAaYHbLIN OTBET Ha BOMNPOC O TOM, 4YTO NepBUYHO: NOJINTUYECKAA KOHKYpPEeHUUA Unn
CI'IpaBeLI,J'IVIBbIVI CyaA 1 BEPXOBEHCTBO MNpasa.

W, HakoHeu, xoTenocb Obl 06paTUTb BHMMaHME Ha Takyl «HeOOoyperynmpoBaHHyHO» B
Poccun cihepy nmapTUAHOM KM3HM Kak onno3vumsl B naprameHte. Heobxogumo ycunueartb
porib  onno3vuUMOHHbIX dpakumi B [ocygapctBeHHon [Oyme. [Ona  3Toro coBceM
Heobsa3aTenbHO M30bMpaTb NpPsMoe («KECTKOe») perynvpoBaHue: yCTaHaBMMBaTb MOHATUE
onnosnuuun, onpenensite KpUTepun npusHaHusa Ton unm nMHon dopakumm onno3vUMOHHON U
HagenATb ee COOTBETCTBYKOLWMMM NpaBamMum U obs3aHHOCTAMWU. [ns Hayana [oCTaTO4YHO
pasBMTME MpuHUMNA MNPOMOPUNOHANbHOCTU BO BHYTPEHHEW opraHusaumm paboTbl
napnameHTa v npu NpUHATAN pelleHun B KOMUTETaX, KOMUCCUAX, Ha 3acedaHun nanarbl.
MaBHas Lenb Takoro perynmpoBaHns — orpaHUyYnTb MOHOMONU3M B MOMUTUYECKON CUCTEME,
B YACTHOCTW, B napnameHTe. HeobGxoanmbl MexaHM3Mbl, KOTOPbIE rapaHTUPYHT «ManbiMy»
dhpakumam ornawaTe CBOe MHEHWe cpasdy Mnocne Toro, Kak npo3Bydano MHEeHue gpakumu,
obnagatowen nogasnsaowmmMm 60MbLUMHCTBOM AEeNyTaTCKMX MaHOAToB.

B ngemokpatumdeckom rocygapctBe  NyOfMYHO-BNACTHble  PEeLleHMst  MpUHMMAaloTCA
OOMbLIMHCTBOM MpU y4yeTe MHEeHUS MeHbLUMHCTBA. OAHako 3TOT MPMHUMMN B HacTosee
BPEMsI nepexunBaeT copepxaTenbHble TpaHchopmauun. OcobeHHO OTYETNNBO 3TO BUMAHO
Ha npumepe OpaHuun. He HapoOHbIN CyBepeHUTET CTaHOBUTCHA MOEO0NOrM4YecKom OCHOBOM
BNacTBOBaHWs, (PUNOCOMCKMM OCHOBAHUEM MNPUHATUSA MYONNYHO-BNACTHLIX peLleHui, a
HECKONbKO WMHOM C TOYKW 3PEHUSA coAepXaTeflbHOro akueHta npuHumn: «MeHbwun mveet
NpPevMyLLLEeCTBO».

NTak, BbiBOAbl. AKTMBM3ALMS rOCYLapCTBEHHOrO pPerynupoBaHna NapTUAHOWM  XXN3HW,
6e3yCcrnoBHO, BbI3blBAET BO3paXXeHWe TOW 4YacTu ayguTopuu, KoTopasi npuaepXuBaeTcs
nnbepanbHOro B3rnsifa Ha perynvpoBaHue ctaTyca naptui. W, KoHevHo, Ans MHormx cdep
NapTUMHOIO CTPOUTENbCTBA HEOONyCTUMO FOCyAapCTBEHHOE perynvpoBaHve, a BaXHo,
ckopee, camoperynmpoBaHue. [lToMMMo 3TOro, He BCe BOMPOCHI MOXHO pPeLUMTb C MOMOLLbIO
npaea, npaBOBOro perynupoBaHnsa. Mogenn noBegeHns CyObeKTOB OOLLECTBEHHbIX
OTHOLLUEHWA 3a4acTyl CKNagblBalTCs NoA BO3LENCTBMEM KyNnbTypbl, Tpaguuui, HPaBoOB,
nctopumn. Ho ecnu xxenaembix Tpaguumii HE CIIOXMIOCb?

lNMpaBoBoe perynMpoBaHMe MOXET CnocoOCTBOBaTb «BbIPALUMBAHUIO» 3TUX TPaauLUN,
nocteneHHoMy (popMUpPOBaHUIO onpeaerieHHON KynbTypbl.

[ns npymepa MOXHO 0BpaTUTLCH K pasBUTUIO perynnpoBaHus ceobogbl MaHudectaumm B
Poccun. BnepBble oHa Gbia npoBosrnaweHa B MaHudgecte o6 ycoBeplLLUEHCTBOBaHWM
rocygapcteeHHoro nopsgka 1905 roga. lMpowno cto net, n B 2004 rogy Obin ApUHAT
depepanbHbli 3akoH  «O  cobpaHusiX, MUTUHrax, [OEeMOHCTpauusiX, LIeCcTBUSX W
NMUKETUPOBaAHMMY», KOTOPbIA YCTaAHOBWI YBEAOMMUTENbHLIN MOPSAOK peanu3aumm 3STOW
cBobogpbl. OgHako, 04EBMAHO, YTO elle HeoOXoOMMO Kakoe-TO BpeMsi And Toro, 4Ytodbl aTa
cBobofa oencTBMTENBHO CTana peanu3oBbiBaTbCA B yBEOOMUTENBHOM NOPSAKE.

Obwme uenn U OpPUEHTUPbl CaMOPErynMPOBaHUA NapTUM U rOCYAapCTBEHHOro
perynnpoBaHust NapTUAHOM XU3HW NOHATHbI. OHK cneayoT U3 gokymeHToB CoBeta EBponbl:
obecneyeHune BHYTpPUNapTUNHOWN hemokpaTuum, AobpocoBecTHOM NOSIMTUYECKON
KOHKYPEHLUKN, OTKPbLITOCTM MNapTUAHOrO cTpouTenbcTBa uW Apyrme. B To Xe Bpewms
KOHKPETHbIE CNocobbl JOCTMKEHUSA ITUX LieNen 3aBUCUT OT YCNOBUIN pasBUTUSE KOHKPETHOIO
rocygapctBa, CIOXMBLUMXCA Tpaguuum u  KynbTypbl. [lpn Takom nogxoge BMOSHE
COBMECTMMbIMM MOXHO npu3Hatb W npuHuunbl CoBeTa EBponbl, U rocygapcTBeHHOE
perynupoBaHue ¢ y4eTOM HauMOHamNbHbIX OCOBEHHOCTEN.
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NMPOBJNEMbI 3AKOHOOATENbHOIO PENYNNIMPOBAHUA YYACTUA NOJNIUTUYECKUX
NAPTUA B BLIBOPAX
Apkagnn EdommoBuy JIOBAPEB
Problems of legislation on participation of political parties in elections
Mr Arkady LYUBAREV

akcnepT KomuteTa rpaxgaHCKMX MHULMATUB
Expert of the Committee of Civil Initiatives

YBaxkaemsble konneru!

[nsa Ttoro 4tobbl NapTMsa cMmorna yyacTBoBaTb B Bblbopax, OHa OOIPKHa npeogoneTb ABa
Gapbepa. [NepBbin — NoONy4YMTb NPaBO y4acTBOBATb B BbiOOpaXx, a Ans 9TOro no poOCCUNCKOMY
3aKOHOAATENbCTBY HEAOCTATOMHO MPOCTO  MOMYYUTb  PErUCTPaLMIO, HYXHO ele B
ornpeeneHHbI CPoK 3aperncTpupoBatb He MeHee 42-x pervoHasnbHbiX oTaeneHun. U
BTOpon Gapbep — COBCTBEHHO perucTpauus kaHgugaToB UM cnucka Ha Bblbopax. A B
CBOEM [JoKnage KOCHycb oboumx OapbepoB. [pu aTtom s ©6yay BO MHOrOM onuvpaTtbCs Ha
npoekT M3bupatenbHoro kogekca Poccuiickon ®enepaumn’, koTopbi 6bin paspaboTaH noa
MOWM PYKOBOACTBOM M O KOTOPOM 34eCb MHOT1e, HaBepHOE, 3HAIOT.

Ntak, oBa Gapbepa. Ewe meHee roga Hasag oba Gapbepa ObIM OOCTATOYHO TSKENb.
MepBLIN Gapbep 3a 7 NeT cMorna npeoaoneTb NMWb OgHA NapTud, Aa U Ta Obina cos3gaHa
He 3aHOBO, a Ha OCHOBE TpPex CaMONMKBMAMpoBaBLUMXCA. BTopon Gapbep Obin Tsbken ang
HenapnaMeHTCKUX NapTUK, N OHM OOCTATOYHO 4acTO Noslyyanu oTkasbl B peructpauun nnm
NpOCTO CXOAMMW C OUCTaHuuKW, He cymeB cobpaTtb HyXHOoe u4ucno nognucen. W psg
9KCNEepPTOB rOBOPWUI, YTO ABa TsKenbix Gapbepa — 3TO YpPe3MEepHO, YTO OOAUH U3 OBYX
GapbepoB HEOOXOAMMO CYLLECTBEHHO CHU3UTL. OAHM cuMTann, YTO HY)XXHO CHM3UTbL Gapbep
ANSA perncTpaumm KaHanaaToB U CIMCKOB Ha Bbibopax, Apyrue (M s B UX YUCIIE) — YTO HYXKHO
CHM3UTb Bapbep ansa perncTpaumm cammx naptmi. OgHako B NocrneaHW rod 3akoHogartenm
NPUHANWM COMHUTENBHOE C MOEN TOYKM 3PEHUS PELLEHNE — OHM PE3KO CHM3UNKN oba HGapbepa.

A HauHy ¢ neporo 6apbepa, C perucrpauuMm naptun. 34ecb 0O HeAaBHEro0 BpPEMEHM
rmaBHbIM Obin KpuTepun uucneHHoctn naptmm — 50, 45 wnu 40 ThicaY 4NeHoB, 3TO
HecylleCcTBeHHas pasHuua. lNnic TpeboBaHUA K YNCIIEHHOCTU PErMoHanbHbIX OTOENEHUNA.
To, 4TO 3TOT KpuUTepuin cendac cHMxeH go 500 4yenoeek, 3TO, HA MOW B3rngag, war B
npaBuUNbHOM HanpasneHuu. MNonuTonorn 4aBHO rOBOPUIN, YTO hopMarnbHas YNCIEHHOCTb
napTum He OTpaxaeT ee noaaepxku wsbupatenamum, a 49 B 9ToM Yybegunca Ha
CTAaTUCTUYECKOM MaTepuarne, y MeHs ecTb ctaTbd 06 3Tom”. [M03TOMy MpaBMMbHO, YTO
KPUTEPUIA YMCMEHHOCTM CHWXKEH [0 Takoro YpOBHS, Korga OH nepectaer ObiTb
TpygHoONpeoaonmbiM 6apbepom.

OpHako B 3aKOHe O MapTUsaX OCTanMCb MHOTME MOSTOXEHNSA, KOTOPble ObINN BMOSTHE YMECTHbI
npu CTapoM KPUTEPMM YMUCIIEHHOCTW, a cenyac BbIrMAgAaT aHaxpoHuamamu. OTo, B
yacTHoCTK, obsAsaTenbHas perncTpauusl perMoHanbHbIX OTAENEHWUN, XOTS B HUX cenyac
MOXeT OblTb BCEro Tpu 4YenoBeka. Mnu OoBONbHO OOpeMeHuUTENnbHasl exekBapTaribHas
dmHaHCcoBast OTYETHOCTb 3TUX PErnMOHarbHbIX OTAENEHUN.

! M3bupaTtenbHbin kogekc Poccuiickon degepauum — OCHOBa MOAepHU3aUmMm NonmnTuyeckomn cuctembl Poccun /
Moa pen. A.E. NMiobapesa. M.: TONOC, 2011.

2J'IroGapeB A.E. ABnseTcs nu 4ACNEHHOCTb NapTUM MHAMKATOpOM ee obuiecTBeHHOW noaaepxku // MNpaBo u
nonutuka. 2010. Ne 3. C. 462-469.



CDL-EL(2014)003 -108 -

Takke s nonarat, YTO MMEET CMbICIT NEPECMOTPETb U ApYyrMe OCHOBHble TpeboBaHMA.
Hanpumep, TpeboBaHWe MMeTb OTAENEeHWs B MOSIOBMHE PErMOHOB, O YEM BYepa yxe
roBopunu. Y Hac BeAb PErvoHbl CUMBbHO pasnuyarTca. B 18 cambix KpynHbIX perMoHax
npoxueaeT 6onee nonoBuHbl nsbuparenen. A naptus, kotopast OygeT UMeTb OTAEeNeHus
TONbKO B 3TUX 18 pervoHax, TO eCTb HamepeHa paboTaTb Gonee 4yeM C MNOMNOBUHOW
ns3buvparenen, No 3aKoHy He NOMYYUT PErncTpaumio.

Ho ectb Gonee dyHOaMeHTanbHbI BOMPOC — O PErnoHanbHbIX U MeXpernoHarnbHbIX
naptmax. OH 0O4eHb MHTEHCMBHO ObCyXaancs, Koraa npMHMMancsa 3akoH O NapTusix, 1 Toraa
ObINO NPUHATO pelueHne, 4YTO napTum MoryT ObiTb Tonbko dedepanbHbiMu. Cenyac, S
nonarato, K 3ToMy BOMPOCY CTOUT BEPHYTLCS. Buepa HECKONbKO AOKNaA4YMKOB rOBOPUIIK Mpo
pervoHarbHble MapTUM, HO HWKTO He BCMOMHUIT MPO MeXpernoHasbHble. A S cornaceH ¢
TEeMM, KTO NPOTUB PermoHarnbHbIX NapTUN B POCCUMCKUX YCIIOBUAX — Y HAC CMAMLIKOM MHOrO
PErMOHOB, MU Y HUX CIAULLKOM Mano COBCTBEHHOW crneumdukn. A BOT MeXpervoHasnbHble
napTuu, No-moemy, Heobxoanmbl. M a1 3aeck npuBeny ABa aprymeHTa. Bo-nepBbiX, AOMKHbI
ObITb YCNOBMA ANA CO34aHMsA NapTU He TONbKO CBEPXY, HO U CHWM3Y. A co3gaTtb MapTuto
cpasy C 42-9 OTOENEHUSIMA MOXHO TONbKO CBepXy. Bo-BTOpbIX, cendac, npu >KeCTKOM
KpuUTEepun — HEOGXOAMMOCTN UMETb HE MeHee 42-X OTAENEeHUN — BO3HUKAeT ONacHOCTb, YTO
Mpy COKpaLLlEeHMM 4Yucna oTAeneHun napTus AomkHa ObiTb nukBMAMpoBaHa. Buepa yxe
roBOpUnM, 4YTO nUMKBMAAUMS MapTUM NO TaKOMy OCHOBAHMIO He OTBeYaeT npuHuuny
copa3mepHocTU. A ecnu 3akoH OyaeT [onyckaTb CyLeCTBOBaHWE MeXperMoHanbHbIX
naptun, TO deaepanbHas napTus B TakoM Ccrydae nMpoCTO CMEHUT cTaTyCc Ha
MEeXpernoHanbHylo, HO He ByaeT nukBMaMpoBaHa. Mcxoas u3 3Tux coobpakeHun Mbl B
CBOEM npoekTe N3bupaTtenbHOro  kogekca  npeaycMoTpenu  CylecTBoBaHue
MeXpernoHanbHbIX NapTU, KOTOPbIM NPESOCTaBASEeTCA NpaBo y4acTUsl B PErMoHanbHbIX U
MyHMLMNanNbHbIX Bblbopax.

Becnokont Takke TO, YTO B 3aKOHe O NapPTUAX OCTanUCb BCe Te Xe pacnfbiBYaTble
OCHOBaHus And OTKasa B perncrpauumu, KoTopble B NpexHue rogbl He pa3 NpUMEHSANUCSH.
Cenvyac npakTuka uameHunacb, 3apeructpypoBaHa 31 HoBas naptus. lNpaBga, s TOMbKO
BYepa y3Han u3 goknaga Bnagummpa AnekcangpoBuyva TutoBa, YTO ObINO M 5 OTKa30B B
peructpaumn. £ rotoB NoBepuTb, YTO 3TUM OTKa3sbl BnorHe obocHOBaHbl. Ho Bce ke HeT
HUKaKMX rapaHTUi, 4YTO CTapas penpeccuMBHas MpakTUKa He BEepHeTCHd, Aa U HeKoTopble
daKTbl, CBA3aHHble C MNPUOCTAHOBIIEHNEM perncTpaumm, HacTopaxusatoT. HaBepHska
npeacrtaBmtensm MuHIOCTa HENPUATHO CNbIWAaTh TakMe BbICKAa3blBaHWS, HO S UX NPU3biBato
caenatb UX NpakTuky 6onee npo3padHon, Toraa 1 NoA03peHns, BEPOSATHO, OTNaayT.

Ho B uenom B OTHOLLEHUWN 3aKOHa O MOMUTUYECKUX NAPTUSX Mbl AOMXKHbI caenaTb BblBOA:
KoHuenumsa mameHunacb, 500 4uneHoB — 3TO coBceM Apyrasi KoHuenuusa Hexenu gaxe 10
TbICAY, He roBops yxe 0 50 TeicA4yax, ¥ MOCKONbKY KOHUENUUsS M3MeHunacb, Heobxoanmo
6onee rnybokoe n3MeHeHne BCero 3akoHa.

Tenepb o BTOpOM Oapbepe. [na Havana s xoTten Obl HAaNOMHWUTL OOMH W3 TE3UCOB
npeavgeHTckoro nocnaHua 2009 roga. Bot 4to ckasan Torga [OmuTtpuin AHaTonbeBUY
MepnBepes:

«[ymaro, ymo 8 nepcriekmuge Mbl OO/KHbI 800bWE OmKazambcsi om cbopa nodnuced Kak
memolOa Odonycka napmuu K eblbopaMm. Hawe 3akoHoOamenscmeo u 6e3 mozo
docmamoyHo mpebogamesnibHO K Kadecmgy napmutliHo2o cmpoumesiscmea. OHO
0b6s3bI8@aEM Napmuu UMems 3Ha4YUMEsIbHy YUCIEHHOCMb, 3MO MNPSMO 3ahuKcupo8aHo 8
3aKoHe, u Oelicmeogamb 8 6O/bWUHCMEBE Pe2UuoOHO8 cmpaHbl. Tak 4mo AornosIHUMesbHbIe
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mecmbl Ha Maccosyr noddepXKy U opaaHU3aUuUOHHbIe CrocobHOCMU UM poxodumb He
3
HYXKHO»”,

Ecnu ocHoBbIBaTbCS Ha 3TOW Nnoruke, TO, BO-MEPBbIX, HEMOHSATHO, NMoYeMy oTMeHa cbopa
nognucen ansa naptmm He 6bina ocyuwecteneHa torga — B 2010 unu xota 66l B 2011 rogy,
Korga napTuii Obino Bcero 7 M oT HUX TpeboBanacb YMCNEHHOCTb B 45 Thbic. 4neHoB. Bo-
BTOpPbLIX, ele 6ornee HENOHATHO, NoYyeMy 3TO ObINO caenaHo Tenepb — OOQHOBPEMEHHO C
PE3KUM CHUMXEHMEM KpuTepusi udmcneHHoctn. Beab [lpe3vaeHT o6OCHOBbIBaANm OTMEHY
noanuce MMEHHO TeM, YTO K MapTUaM U Tak nNpeabsBnsAlTCS BbiCOKMe TpeboBaHus K
YUCITIEHHOCTM.

Korga Buepa HekoTopble AOKMNaA4YMKM onacanucb, YTo B n3bupaTtenoHom GronneteHe Oyaet
HEeCKONbKO [OEeCATKOB NapTuiA, TO Bedb 9TO CBA3a@HO He TOMbKO C  YMCIOM
3aperncTpmpoBaHHbIX MapTUin. A BOT HE BWXY HMYero CTpalHOro B TOM, 4To Oyaer
3aperucTpmpoBaHa COTHA napTui. [lymaro, 4YTo 1 COTHWU He GyaeT. [1BECTU OpPrkoOMUTETOB —
3TO elle He nokasaTerb, Aaneko He BCe U3 HUX pearbHO 3aHMMaloTCsa co3gaHmem napTum. A
BOT NOSICOTHN NApTUN B M3bmpaTensHOM GonneTeHe — 3To Nf0XO.

PasymeeTcs, y oTMeHbl TpeboBaHusi No cOopy nognucen ectb NO3MTUBHAA cTopoHa. Ho yxe
Hayanu NposiBNATLCA U HeraTMBHblE MOMEHTLI. [1pn 3TOM, MO MOMM OLEeHKaM, B HblHELLHEN
KamnaHum no Bblbopam 14 oKTAOPS HeraTMBHbIE MOMEHTbI MPOSBUIINCH €Le HE CUITbHO, B
AanbHelnweM OHM OyayT ycunuBaTtbCs. A MMe B BMAY Mpexae BCEero cutyauuio, Korga
napTva BblABUraeT B NATU permoHax CMMCOK U3 OAHMX M Tex Xe Noden, He MMEeLnX
HUKAKOrO OTHOLLEHVSI HU K O[JHOMY U3 3TuX pernoHos”. Ecnu Takvnx napTuin ogHa—ase — aTo,
noxanywn, 6esobmnaHo. Ecnn nx G6ygeT gecAtok n 6onblue, 3TO yXe OyaeT 3aTpyaHSTb U
n3buparens, n KaMnaHun cepbesHbIX NapTuUn, Aa n paboTty n3dmpaTenbHbIX KOMUCCUNA.

Ha moin B3rnsig, Takue sIBMeHMsi CBsi3aHbl C TEM, YTO MapTMsIM CIULIKOM Nerko crasno
BbIABUHYTb W 3aperncTpupoBaTb CNMCOK. Y npu aTom OT napTtuii TpebyeTtcs onpeneneHHoe
YyMCno pa3 y4acTBOBaTb B BbIGOpaX, Tak YTO 3aKOH MO CYTU CTUMYNUPYeT NapTuu BbiaABUraTb
CMNWCKWN Aaxe TorAa, Koraa UM HEKOro BblABUraTh.

Mbl B cBoem npoekte WM3bupatenbHOro kogekca npegnoxunu gpyron nyte. OT cbopa
noanucen B NOAAEPKKY BblABWKEHNS NAPTUIHBIX CMMCKOB OCBOOOXAAKOTCA HE BCE MapTum,
HO He TONbKO NapfiaMeHTCKMe, Kak 3To Bbino paHee. Ho Bce e MMEHHO Te napTuu, KOoTopble
nony4mnu xots 6l MMHMMarnbHYIO NogaepXxky nsbuparenen. Mol npegnaraem ocBoboXaaThb
oT cbopa noanucen, BO-MEPBbIX, MO BCEN CTpaHe Te napTuW, KOTOpble Ha nocregHuX
Bblbopax B [ocygapctBeHHyto [Oymy nonyuvunun 6onee 2% ronocos; BO-BTOPbIX, B
OTAeNbHbIX permMoHax — napTum, kKotTopble nonyunnun 6onee 2% Ha depepanbHbix Bbibopax B
aTUX pernoHax wunm 6onee 2% Ha pernoHanbHbIX Bblbopax. Ecnv npumeHaTb 9Tu
TpeboBaHMA K HblHELWHeN cuTyauun, To oT cbopa nognucen no Bcen cTpaHe Obinun Bbl
oCcBOOOXAEHbl He TONMbKO 4 naprnaMeHTCKMe napTuu, HO U «SBnoko», a Takke B AecATke
pernoHoB — «[aTpnoTbl Poccumn» n elle B HEKOTOpbIX permoHax «pasoe aenoy.

YUT0 KacaeTca ocBoboxaeHna OT cbopa noanucen KaHAMAATOB, BbIABUHYTLIX NAPTUAMU, TO
370 euwe Oonee COMHUTENbHbIA wWar. CrMWKOM HepaBHble YCMNOBUSA MNONyvyawTcs Y
NapTUNHBIX KaHAMOATOB U CaMOBbIABWXEHLEB. B HacToswwee Bpems, Korga y naptun eule
HU3KUA aBTOPUTET, Mbl HE MOXeM AONyCTUTb, 4YTObObl B BbiGOpax He MOrnM y4yacTBOBaTb
HesaBMCMMble KaHauaaTbl, 06 3TOM BYepa yxe HeMHoro rosopun AnekcaHap EBreHbeBu4
MocTHuKOB. A cuTyaums TyT TpeBOXHas. Hanpumep, Ha npoxoaswmx cendac Bblibopax B

% http://www.kremlin.ru/transcripts/5979.

* Urormn peructpauum KaHOonaaToB Ha Bblibopax B pervoHanbHble napnameHThbl
(http://komitetgi.ru/publications/213/).
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KpacHogapckom kpae 13 51 kaHgmaaTta, BblABMHYTOrO B MOPSAKE CAaMOBbLIOBWKEHUS, ObInn
3aperncTpupoBaHbl BCEro 9 — MeHbLLIE OQHOM MNSATON.

[pyroe pgeno, 4to, MO Hawemy rNyookoMy YOEXOEHW0, HYXHO KapAWHaNbHO MEHSTb
npasuna perucTpaunm KaHguoaTtoB U NapTUAHBLIX CMIMCKOB, YTODObI HE ObINO TaKoro sABMEHWS,
Korga oTkasbl B perucTpauuu nonyyalT MOMynsipHble KaHauvaaTtbl, MMeloLmMe Xxopoluve
waHcbl nobeanTb Ha Bblbopax. I ogHOBpeEMEHHO npoueaypy peructTpaumm nerko Npoxoasat
KaHOuOaTthbl, He UMetowme noaaepxkm nsbupatenen. To ectb cbop nognucen kak punbtp
CBOI (PYHKLUIO COBEPLUEHHO HE BbINOSTHAET. fABNeHne 3To, K CoXarneHuto, MoBCEMECTHOE, U
OHO CBSA3aHO Kak C HeyAa4HbIMW HOpMaMK 3aKoHa, Tak U C TEHAEHUWO3HOW MPakTUKOWN KX
NPUMEHEHMUSI.

B Hawem npoekte M3GupaTenbHOro Koaekca NpeanoXeH KOMMMEKC Mep Mo U3MEHEHUHO
cuTyaumn. 3To U BO3BpalleHne n3bupaTenbHOro 3anora, U yBenuyeHne OonycTuMon gonm
Opaka B MOAMWUCHBLIX NUCTax, U W3MEHeHVEe MpaBun BbIOPAKOBKW MNOAMMCEN, M MHOroe
Apyroe.

Ewe ooMH MOTMB OTKasoB B perucrpauum — HecobrniogeHne naptuen onpenerieHHbIX
TpeboBaHuI B NpoOLIECCE BbIABMKEHUS CnUCKa. Buepa MHOro roBopunu o TOoM, 4TO napTus
JormkHa cobnioaatbh AeMoKpaTudeckne nNpuHUMnbl. Ho 3aeck 0anH M3 KINHYeBbIX BOMNPOCOB:
MOXXHO 1N UX NPUHYANTb K 3TOMY PENPECCUSIMU, U KakuMK penpeccusamm? Takmx npMmepoB
Hemano: aTo u otka3 «A6noky» B Kapenuu, n otkas «3eneHbiM» B MockoBckon obnactu. B
3TOM KamMnaHuMK NblTanucb OTkasaTb «AGnoky» B YaMypTum, npaBga, O6bICTpO ogyManuce.
3pecb o0WMin MOMEHT: o4 NPeasioroM 3alunThl MpPae YNEHOB NapTUK, KOTOpbIE, KCTaTu, O
TakoW 3awuTe He MpocAT, 3Ty MapTUO HE AOoNycKalT Ha BbiOOpbl. M 4YTO — pasBe Taknm
o0pas3oMm 3aluLalTcsl NpaBa YreHoB 3TUMX NapTUn? OTO MHEe HanoMMHaeT NedYeHue
rofIOBHOM GONM ¢ NOMOLLLIO TMIbOTUHBLI! A cornaceH ¢ BaneHTnHon BuktopoBHoW Jlanaeson
— rocydapCTBO MOXET BMELUMBATBLCA BO BHYTPUNapTUNHbBIE AeNna TONbKO Toraa, korga ecrb
00OCHOBaHHbIE Xanobbl OT YrEHOB NapTUn.

Ewe HeckonbKko acnekToB, CBSA3aHHbIX C ydacTueM naptui B Bblbopax. O 6rokax Buepa
roeopunu. S cormaceH C TeM, 4TO npu OOMbWOM 4Yucne napTui  Heobxooumo
npeaycMoTpeTb MexaHu3m ux 6nokvpoBaHusi. He o6s3aTtenbHO MCNONb30BaTb MMEHHO Ty
mMoaenb 6rnokoB, koTopasi bbina y Hac Npexae U MMena mMaccy HegocTaTtkoB. EcTb n gpyrue
BapuaHTbl, HO KAaKOW-TO MeXaHU3M 0065A3aTENbHO HYXXEH.

OpHako ecTb elle OAMH 3anpeT — 3anpeT Ha BbIABWMXXEHME NapTUEN YNIEHOB APYrUX NapTun,
TO eCTb Ha Takoe MsdArkoe 6nokumpoBaHue. ATOT 3anpeT TOXe U3NULLIEH, TeM Doree 4To Ha
NpakTUKe OH BbITIMBAETCHA B BEYHbIE CMOPbI, YCNen kaHanaaT BbINTU U3 NPEXHEN NapTUmn nnm
eLe HerT.

MyHuumnanbHble BbiGopbl. B npownom rogy KoHcTuTyunoHHein Cya paccmatpusan BOnpoc
0 AO0MYCTMMOCTU NPONOPLMOHANbHON CUCTEMBI HA MyHMUMNAnbHbIX Beibopax. U 4 3Hato, 4To
MHOIrMEe 9KCMepThl, MNWCaBLUME 3akSYeHWd no 3ToMy AJdeny, obpawann BHUMaHMWE:
HeJoMyCTUMO, KOrga B MyHMUMNanbHbIX BblbOpax BblABUraTb KaHAWOATOB MOMYT TOSbKO
denepanbHble nonuTuyeckne naptum®. U B MoctaHoBnenun KoHcTuTyumoHHoro Cyaga® o6

® WrnaTeHko B., MeTtpoB A., MNpackoBa C. lNponopumnoHanbHas nsbupartenbHas cucTeMa Ha MyHULMMAnbHbIX
BblbOpax Kak npeaMeT  Hay4yHO-MpPaBOBOW  3KCMEPTU3bl B KOHCTUTYLMOHHOM  cygonpoussoactse  //
MyHuumnaneHoe npaso. 2011. Ne 3. C. 27-36; Bacunbes B. MNponopunoHanbHas unn maxoputapHasa? // Tam
xe. C. 37-40; IMobGapeB A., KbiHeB A. [MonutuyeckMe napTMm He [AOIMKHbI MMETb MOHOMOMbHOE MpaBo
BbIABWXKEHUS] KaHOMOATOB Ha MyHuUMNanbHbiXx Bblbopax // Tam xe. C. 45-48; Bopucos W., UrHatoB A.
KOHCTUTYLIMOHHO-NpaBOBbIe acnekTbl BbIOOPOB AenyTaToB NpeAcTaBUTENbHLIX OPraHoB  MyHMUMNaNbHbIX
obpasoBaHuii No NponopLmMoHanbHou n3dupartensHor cucteme // Tam xe. C. 49-55.

% NocTaHoBnEHMe KoHctutyumonHoro Cypa P® ot 7 wmona 2011 roga Ne 15-I1 no geny o nposepke
KOHCTUTYLMOHHOCTU NONOXeHUn Yactn 3 ctatbmn 23 ®enepanbHoro 3akoHa «O6 obLmx npuHUMnax opraHM3aumm
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3TOM CKas3aHo, XOTS W He B Takon kaTeropudveckon copme. MNpudem Begb fo 2009 roga
npaBo BblABMraTb CMWUCKM Ha MyHUUMNAmNbHbIX BblIOOpax MMENU He TONMbKO NapTun, HO M
apyrve obuectBeHHble 06beanHeHns. A B 2009 rogy um aTo 3anpeTunu — 6e3 kaknx-nnbo
cepbesHblx 0bocHOBaHMI. A gymato, YTO 3TO NMpaBO HaAo BO3BpawaTb, U S 3HAK, 4TO
OOMbLUMHCTBO 3KCMEPTOB, C KOTOPbIM Mbl 3TO 06CyXganu, [OaHHOoe npennoXeHue
noaaepXuBaioT’.

N nocnegHee. Mbl He fOMKHbI 3a0bIBaTb, YTO NAPTUINHBIE U U3GUPaTENbHbIE CUCTEMbI TECHO
CBsi3aHbl, U He TONbKO B TOM acrnekte, o koTopoM nucan [ioBepxe. M 3akoHoaaTensHoe
perynupoBaHne napTuini He MOXeT OblTb OOMHAKOBLIM MNPY pasHbIX WU3GUpaTENbHbIX
cuctemax. Buepa roBopunu, 4YTO B  aHINIOCAKCOHCKMX CTpaHax Gonee msirkoe
perynupoBaHune. A Mory npeanosioXuTb, YTO 3TO CBS3aHO HE TOMbKO CO ChneumduKkon ux
NpaBOBON CUCTEMbl, HO BO MHOMOM W C TEM, YTO TaM MaxopuTapHasi usbupaterbHas
cuctema. Begb npu  maxopuTapHon cucteme wu3bupaTenb Bce-TakuM rorocyeT 3a
KOHKPETHOro KaHauaaTta, U napTusi NO3TOMY JOSKHA CYATATLCA C MHEHVEM u3bupaTenein.

A y Hac He NpPOCTO MPOMNopLMOHanbHas cUCTEMa, a cUCTeMa 3aKpbITbiX crinckoB. Cucrtema,
npu KOTOPOW MapTMM MOryT BblABUraTb KOrO YrogHo, MOTOMY 4TO GOMbLUMHCTBO
n3dupaTenen He N3y4aroT NapTUHBIE cnUckn. CUcTeMa, Npu KOTOPOW KpalHe BaXXHO, YTOObI
B napTuy Oblna BHYTPEHHSS AEeMOKPaTUsi, HO KOTopasl Kak pa3 3ToW CaMOW BHYTpPeHHeWn
AEMOKpaTUK NpensTCTByeT.

N ewe oanH momeHT. KOHCTUTYLUMOHHLIM Cya B OAHOM U3 MOCTAHOBMNEHUN OTMETUM, YTO
BOJIIO W MHTEpPECbl MHOroHaumMoHanbHOro Hapoga Poccum moryT oTpaxaTb TOMbKO
[IOCTATOYHO KpYyMHble nonutudeckue naptum®. Tesanc He CTOMbKO HOPUOMYECKUI, CKOMbKO
NOSIMTONOrMYECKUIN, U TE3UC, C MOEN TOYKM 3PEHUS,, COMHUTESNbHbIA. MOCKOMBKY KpynHble
napTum OObLIYHO WOEOMNOTMYECKN CUIbHO pPa3MbiThbl, OHW BKMOYAOT MOAEN C pasHbiMU
NONIUTUYECKUMM NO3NLMAMU. N B yCNOBUSIX 3aKPbITbIX CMMCKOB TakMe MapTuM MpPOCTO He
MOryT afjekBaTHO OTPa3nTb MHTEPECHI TEX, KTO 3a HUX rosfiocyeT.

A nonarat, 4YTO Ha pervMoHasrlbHOM W  MyHMUMMArbHOM YPOBHE HY)XHO MOCTEMNEHHO
NnepexoanTb OT 3aKPbITbIX CMIUCKOB K OTKPbITHIM, rae nsbupaTtenb MOXET NPOorosiocoBaTth He
TONMbKO 3a CMMCOK MapTuu, HO M 3a KaHauaata u3 atoro cnucka. Hy a ans BbibopoB B
FocypnapctBeHHy0 [lymbl, MO MHEHWIO MOEMYy WU psga 9KCNepToB, C KOTOPbIMU Mbl 3TOT
Bonpoc obcyxaanu, Havny4dwen ans Poccun Bbina 66l He NponopunoHanbHasa cuctema, u
He Ta CMellaHHasi HecBsi3aHHasi cucTema, koTopasa Oblna y Hac paHblue, a CBA3aHHas
CMellaHHas cuctema, 6nmskasa K Tor, kotTopas gencteyeT B [epMmaHun.

Ha atom g, noxanyn, 3akoH4yy. Cnacnbo 3a BHMMaHMe.

MEeCTHOro camoynpasneHus B Poccuiickon ®epepauumn» n yacten 2 n 3 ctatbn 9 3akoHa YensibuHckon obnacTu
«O MyHMUMNanbHbIX Bbibopax B YensbuHckon obnactu» B CBA3M C xanobamu YMNONHOMOYEHHOrO Mo npasam
yenoeseka B Poccuiickon depepauum un  rpaxgaH  U.N.Bontywenko u  KO.A.l'ypmaHa // CobpaHne
3akoHogatenbcTBa P®. 2011. Ne 29. Ct. 4557.

" http://www.golos.org/news/4140.

® NocraHoBnexne KoHctutyumornHoro Cyna P® ot 16 wons 2007 roga Ne 11-[1 no geny o npoBepke
KOHCTUTYLUMOHHOCTU OTAENbHbIX MonoxeHun crtatern 3, 18 un 41 depepanbHoro 3akoHa «O NONUTUYECKMX
naptusix» B CBA3WM C >xanobor nonutmyeckon naptum «Poccuickasi kKOMMyHUCTUYeckast pabovas naptusa —
Poccuiickas napTusi kommyHucToB» // CobpaHue 3akoHogatenbctea P®. 2007. Ne 30. Ct. 3989.
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. FREE FORMATION OF POLITICAL ASSOCIATIONS AND THE NECESSARY
OBLIGATIONS AND RESTRICTIONS IMPOSED ON THEM

1. A set of international, European and other treaties and constitutions guarantee to all
individuals the full exercise of free association and expression, including the formation of
political associations.® Political parties are associations protected by Article 11 of the
European Convention of Human Rights, as a collective platform for the expression of the right
to free associations, at the same time they are means by which the representative democracy
is realized. Parties have been recognized by the European Court of Human Rights as integral
and essential players in the democratic process, as a base to the proper functioning of
democracy and a pluralist political society.? Parties are the only bodies which can ensure a
participative electorate, then come to power and form the regime of governance.® The
Parliamentary Assembly of the Council of Europe (PACE) has acknowledged that “political
parties constitute a permanent feature of modern democracies, a key element of electoral
competition, and a crucial linking mechanism between the individual and the state.™

The degree of regulation in states varies significantly due to differences in the constitutional
order, but two main approaches to the political parties can be caught: the first one defines a
political party as a free association of individuals, with minimal regulation, minimal financial
support and control (UK model), or treats the parties as specific association with precise duties,
responsibilities and prerogatives (German model).’

Regarding the parties’ vital roles in the electoral process and democratic governance, it is
required that the regulation would not interfere with freedom of association, and could ensure
an effective representative governance. The states have a duty to protect the right of free
association and expression, and political parties as instrument for its realization; if there is any
limitation, it should be based on a legitimate aim necessary in a democratic society, and

! The International Covenant on Civil and Political Rights (ICCPR) and the European Convention for the
Protection of Human Rights and Fundamental Freedoms (ECHR) are the main legally binding instruments, and
the Document of the Copenhagen Meeting of the Conference on the Human Dimension of the CSCE
(Copenhagen Document) also have to be mentioned.

% see Refah Partisi (The Welfare Party) and Others v. Turkey, United Communist Party of Turkey and Others v.
Turkey) in which it states that: “...protection of opinions and the freedom to express them within the meaning of
Article 10 of the Convention is one of the objectives of the freedoms of assembly and association as enshrined in
Article 11. That applies all the more in relation to political parties in view of their essential role in ensuring
pluralism and the proper functioning of democracy.”

8 European Commission For Democracy Through Law (Venice Commission) Guidelines On Political Party
Regulation By OSCE/ODIHR and Venice Commission, Adopted at 84th Plenary Session (Venice, 15-16 October
2010) - CDL-AD(2010)024, p.8.

* Council of Europe Parliamentary Assembly Resolution 1546 (2007) : Code of good practice for political parties,
http://assembly.coe.int/Mainf.asp?link=/Documents/AdoptedText/ta07/ERES1546.htm.

5 CDL-AD(2006)025 - Venice Commission report on the participation of political parties in elections, Adopted by
the Council for Democratic Elections at its 16th meeting (Venice, 16 March 2006), and the Venice Commission at
its 67th plenary session (Venice, 9-10 June 2006), p. 3. Adopted by the Council for Democratic Elections at its
16th meeting (Venice, 16 March 2006), and by the Venice Commission at its 67th plenary session (Venice, 9-10
June 2006).


http://assembly.coe.int/Mainf.asp?link=/Documents/AdoptedText/ta07/ERES1546.htm
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cannot be used as a ground to restrict the right to associate or limit the activities of them.
According to article 7.6 of the Copenhagen Document, main requirement is that any limitations
imposed on the rights of political parties must be proportionate in nature and effective at
achieving their specified purpose.® Restrictions may be justified under the second paragraph of
Article 11 of the ECHR - restrictions either preventive, like prohibition, or repressive, like
dissolution should conform to the principles of legality and proportionality. Such measures must
be “prescribed by law and (...) necessary in a democratic society, in the interests of national
security or public safety, for the prevention of disorder or crime, for the protection of health or
morals or for the protection of the rights and freedoms of others.”’

Due to the principle of equal treatment, no individual or group should be advantaged or
disadvantaged by the state, and regulation of parties must be uniformly applied. Legislation
regarding political parties should aim to facilitate a pluralistic political environment.®

2. On the other hand, political parties may obtain certain legal privileges that are not
available to other associations. This is particularly true in political financing and access to media
during election campaigns. As a result of having such privileges, it is appropriate to place
certain obligations on political parties.’

3. Participation as a principle of democracy has its own contradictions. In modern democracies
the principle of “one person, one vote” coexists with the concept of the legitimate use of money
for political purposes. The tension between these principles is obvious.

So, there are legitimate aims for some restrictions on the activities of parties, if they are
balanced and reasoned by another legitimate and constitutional right, value or aim. The
financial aspects of parties have constitutional importance hence being parts, or even
bases of functioning of parties, funding is the immanent condition of the fulfilment of their
constitutional tasks. Not the permitted financial sources or their applicability can be regarded as
a main part of the concept of a party, but mostly the transparency of assets and its
management. Controlling the role of money in the political process is an issue of public
interest, as the cost of politics is nowadays spiralling out of control, the citizens’ perception
about the parties is that they gradually lost their independence and are influenced through
financial means. The decline in citizens’ confidence results decreasing participation in political
life and elections.'® So, there is a strong need for transparency, accountability, and fight
against corruption, and hence the ensuring of the proper functioning of such balanced
democracy where there is no distortion in the political process in favour of wealthy interests.
Therefore, the regulation of political parties’ funding is essential to try to guarantee their
independence. Several forms of regulation are available for controlling the role of money in
the political process such as determination of the acceptable forms of funding, description of
spending limits, bans on certain forms of income, the provision of public funding, the
transparency requirement (reporting and effective financial disclosure).**

® CDL-AD(2010)024, p. 10.
! http://www.hrcr.org/docs/Eur_Convention/euroconv4.html.
8 CDL-AD(2010)024, p. 10.
° CDL-AD(2010)024, p. 10.

10 CDL-AD(2009)021- Code of good practice in the field of political parties adopted by the Venice Commission at
its 77" Plenary Session (Venice, 12-13 December 2008) and explanatory report adopted by the Venice
Commission at its 78" Plenary Session (Venice, 13-14 March 2009).

' CDL-AD(2010)024, p. 42.
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A frequently quoted remark by Jesse Unruh, a leading Californian politician of the 1960’s,
describes money as “the mother’s milk of politics”, that is to say it is the political resource
that matters most.*?

However, it is interesting that in many countries the main legislation governing the funding
of political parties was passed only 10-20 years ago,*® and even not always complete
enough to overcome the dubious, undercover financing practices. Constitutional regulations
are rare: an exception is the German Grundgesetzt, which contains regulations from 1949.

Countries have adopted a very broad range of solutions, depending on their own democratic
tradition. The issue is sensitive and encumbered with scandals, followed by various forms of
abuses: from the acceptance of money in return of unauthorized favour, through contributions
from disreputable sources, or spending money to banned purposes such as vote buying,** until
the unauthorized use of state resources for partisan political purposes by the ruling parties.

Now, | will not put in the main focus the abuses, but the appropriate legislative measures,
constitutional aspects, and such frameworks which all serve to overcome these problems and
probably or hopefully could lead towards unstained democratic processes. But during the
discussion of these questions we should not forget to the “too much law too little enforcement”
phenomenon®® — laws can be evaded without a will to enforce them.®

II. DIFFERENT TYPES OF FUNDING - CAMPAIGN FINANCE AND GENERAL FUNDING
FOR OPERATION

Political parties need appropriate funding to fulfil their core functions, constitutional tasks,
both during election periods and in their day-to-day operation.

The funding of political parties refers both to general funding for everyday operation and
for campaign financing, which refers specifically to funds during the election process. Both of
them have to be (should be) a transparent and a fair financing system.

Where the funding is focused mainly on campaign expenses, parties have quite free hand in
day-to-day functioning. Another approach, which holds the parties as contributors to the state's
democratic functioning, puts the main focus on the support of the parties, even within or outside
the campaign process. Major democracies use both of the approaches, and mainly the
electoral systems itself will determine which gains bigger emphasis. A candidate-based
systems requires more modest party roles (like e.g. the candidate’s political backing and
contribution in campaign financing), but in proportional systems with closed party lists the
parties have more important prerogatives."’

12 Reginald Austin - Maja Tjernstrom (ed) Funding of Political Parties and Election Campaigns, Handbook Series,
International Institute for Democracy and Electoral Assistance (IDEA) 2003, p. 5.

13 CDL-AD(2001)8, p. 6.

A story from long ago: According to the papers in the Library of Congress George Washington had receipts for
rum to be used in campaigning in July 1758 in his first-ever political contest, for the Virginia House of Burgesses:
160 gallons to treat 391 voters.

* Michael Pinto-Duschinsky: Financing politics:a global view. Muse Project, Journal of Democracy,

http://www.muse.jhu.edu, p.78.

® Michael Pinto-Duschinsky: Financing politics:a global view. Muse Project, Journal of Democracy,

http://www.muse.jhu.edu, p.80.
" CDL-AD(2006)025, p.3.
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Many issues and principles (such as limits on the allowable sources of funding) equally
apply to both types of financing, so sometimes it is hard to separately talk about the two
different forms - of course there are issues (such as the provision of free media time) which
can be construed only during the election period.

Nevertheless, difference has to be made between regular financing and financing of electoral
campaigns, and many states also make the distinction between general financing of
political parties and campaign finance in regulation. Campaign funding belongs not only to
parties business, but serves all candidates and the proper actuation of elections, so it is
connected to the law on elections. In some states, e.g. in Russia the financing of election
campaigns is specifically regulated by the different election laws.

However, if relevant legislation distinguishes between party and campaign financing, it includes
clear and precise guidelines for the appropriate use and allocation of funds for these different
reasons, for example the definition and restriction on what constitutes a ‘campaign purpose’, or
the beginning, duration, and end of such a period must be clearly laid out.'®

It is also clear, that the practical usefulness of the distinction between regular and
campaign finance is limited when political parties receive (public) funds permanently and
regularly for both their current operations and their participation in elections. The risk of losing
an election forces governments to care about the continued support of the electorate. If that is
the case, as it is underlined in the report of the Venice Commission on financing of political
parties'® “full or partial coverage of campaign expenses ... merely aims to avoid emptying the
parties’ coffers every time an election takes place and to permit the trouble-free functioning of
the democratic process through the holding of regular, free elections.”

lll. SOURCES AND RULES OF FUNDING:®

1. Funding of political parties can be realized through private contributions and public
funding. Funding through private contributions can be regarded as a form of political
participation.?* A party should never allow itself to neglect to seek financial support from its
voting clientele.?” As parties are rooted in the society, the restrictions on private funds can only
be justified if they tend to restrain the parties democratic function, distorting the democratic will
by unproportional influence. The public funding is essential in trying to ensure for all parties to
compete with equal opportunity, and also to guarantee parties’ independence from undue
influence by donors.?®

Thus, as the Venice Commission stipulated: any legislation should achieve a balance between
private and public funding. To reach this sensitive balance, states generally encouraging
moderate contributions and limiting large contributions, imposes fair criteria for the allocation of
public support.?* Furthermore, there is also need for requirements that increase transparency of
party funding, such as financial reporting, and sometimes other restrictions, such as spending

18 CDL-AD(2010)024, p. 35 and CDL-AD(2006)025 p. 9.

¥ Guidelines and report on the financing of political parties adopted by the Venice Commission, CDL-
INF(2001)8, Strasbourg, 23 March 2001.

% As it is laid down in CDL-AD(2010)024.

z Reginald Austin - Maja Tjernstrom (ed) Funding of Political Parties and Election Campaigns, Handbook Series,
International Institute for Democracy and Electoral Assistance (IDEA) 2003. p. 5.

2 Reginald Austin - Maja Tjernstrom (ed) Funding of Political Parties and Election Campaigns, Handbook Series,
International Institute for Democracy and Electoral Assistance (IDEA) 2003. p. 7.

% CDL-AD(2010)024, p. 35.
% CDL-AD(2010)024, p. 35.
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limits for campaigns. Transparency serves the controlling of influence and stabilization of equal
participation and representation possibilities in the democracy regarding the private funding,
and controlling of public moneys and thus processes through which the affected parties decides
over the financial allocations for themselves.

2. Private funding

Private financing has to be regulated by the state to avoid conflict of interests and secret
donations as well as to ensure transparency and the independence of political parties.”

2.1. Parties may require the payment of a membership fee or other dues, as a legitimate
source of funding. If such fees are not discriminatory in nature, and not as high as to restrict
membership unduly, but being of a reasonable amount, than they cannot be regarded counter
to the principles of free association. Besides of it, creation of a distinct level of membership is
desired for those who unwilling or unable to pay membership fee, so they can associate with or
participate in the party’s functions on a limited basis.”

Party income from members and small donors can be described as ,grass-roots financing”, its
importance is varying. E.g. in the Netherlands membership fees are the main source of income
for political parties, but very small percent of the electorate funding comes from this e.g. in
France. In Germany, membership dues and small donations are forming a quite great percent
of all private funds.?’

Close linkages between parties and specific organizations often guarantee parties institutional
sources of funding. Funding can be realized through other private contributions, donations,
as all individuals have the right to express their support to a party through financial and in-kind
contributions, but — in the most of Europe — it is has to be within a reasonable limit.?® Private
contributions can be made for campaign expenses, but the total amount of such contributions
should not exceed the campaign financing ceiling.

Holders of paid public offices are required by many political parties and in a considerable
number of countries to donate set shares of their salaries to the party. Contributions of such
“party taxes”®® may be recorded in party accounts as membership fees or as donations; in
essence, these contributions can question the principle of free mandate.*

Other forms of private incomes can be the intra-party contributions (from national level to local),
or candidates’ personal resources added to party funds,* income can be raised further from
events and festivals, publications, shareholding, interest on assets and ownership of property.*

% CDL-AD(2009)021 p.41.
% CDL-AD(2010)024, p.35-36.

2 Reginald Austin - Maja Tjernstrom (ed) Funding of Political Parties and Election Campaigns, Handbook Series,
International Institute for Democracy and Electoral Assistance (IDEA) 2003 p119.

% CDL-AD(2010)024, p. 35-36.

2 n Spain members of parliament (MPs) are subjected by both major parties to an assessment of up to 10 per
cent of their salaries.

% CDL-AD(2010)024, p. 36.
%1 CDL-AD(2010)024, p. 36.

% |n Sweden a special form of a stable grass-roots financing comes from lotteries. Reginald Austin - Maja
Tjernstrom (ed) Funding of Political Parties and Election Campaigns, Handbook Series, International Institute for
Democracy and Electoral Assistance (IDEA) 2003 p. 121.
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Laws allow parties to generate any “other income not prohibited by the law”, such as e.g.
inherited property and monetary funds and the taking out loans in Russian Federation.

2.2. Limits on private funding

There are some countries, where provisions on political parties’ financing are totally absent (as
in Switzerland or Sweden),** some countries permit private funding of political parties without
imposing any restrictions on its amount or origin, but mostly, in the Continental Europe limits
have historically been placed on domestic funding to limit the ability of particular groups to gain
political influence® through monetary advantages.®

All individual donations exceeding a certain (not universally defined) amount can be seen as
crossing the line towards a plutocratic financing. There is an obvious difference between
“participating financially” and “buying access or influence.”® Large donations may
originate from organizations such as trade unions or other interest groups, corporations and
even individuals.

There is a different approach in the Anglo-Saxon model. US Supreme has Court decided in
1976 that the inalienable right of any citizen in a democracy to speak up on political issues
automatically includes the liberty to spend unlimited amounts®” on behalf of any personal
opinion, preferred candidate or political party. Nevertheless, the U.S. Government was
reasoning that corporate political speech can be banned to prevent corruption along with
possible foreign influence that is why the Bipartisan Campaign Reform Act was to set a limit on
the amount of money donation from the private funds. One of the central piece of the legislation
was the general ban on funding the so called "electioneering communication" by both
corporations and unions. At the beginning of the previous presidential campaign Citizen United,
a non-profit corporation released a critical documentary on Senator Hillary Clinton. Citizen
United turned to Supreme Court (the so called “Citizens United case”), argued that the general
ban is unconstitutional as a violation of the free speech. The Supreme Court has not accepted
any of the reasoning of the Government, and struck down a key part of the American campaign
finance regulation that prohibited independent corporations and unions to finance certain
communications that advocate the election or the defeat of a candidate.®®

Large donations have posed serious problems in Spain, Italy and France. Since 1985 Spain
has tried to prevent plutocratic financing. Nevertheless, when parties need money, they find
ways of approaching big donors. The most improper way is outright corruption through
kickbacks and toll-gating. A more subtle strategy if companies affiliated with a party have

3 1n Sweden, parties can receive substantial contributions from unions and other institutional sources. CDL-AD
(2009) 021 p. 42.

% as the First Amendment of the U.S. Constitution provides that "Congress shall make no law ... abridging the
freedom of speech."

® Writing in the 1930s, Pareto suggested that a major motive for political contributions would be the hope of pay-
offs in the shape of licenses and government contracts. He observed: “Almost all the great fortunes made in
recent decades have come from government concessions, railway construction contracts, and enterprises
subsidized by the state or protected by customs tariffs”.

% Reginald Austin - Maja Tjernstrom (ed) Funding of Political Parties and Election Campaigns, Handbook Series,
International Institute for Democracy and Electoral Assistance (IDEA) 2003, p. 8.

¥ According to the official database of the Federal Election Commission, slightly more than 1000 million
(1 billion) dollars was raised for the Democratic party to help President Obama win the Presidential election of
2008.

% For a highly critical presentation of the decision see Ronald Dworkin, "The Decision that Threatens

Democracy”, The New York Review, May 13, 2010.
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gained businesses, or governing parties sell their decision-making power®.

Some countries use quantitative restrictions by prescribing maximum limits (for
example in France, Ireland, Portugal and Spain. In Russia, donations in cash shall be made
by wire transfer (with full information on the donor), and the total amount of annual donations of
cash from one individual shall not exceed four thousand three hundred and thirty rubbles, from
one legal entity during a year shall not exceed forty-three million three hundred thousand
rubles, and the total amount of annual donations received by political party and its regional
branches shall not exceed four billion three hundred thirty million rubbles).

Other countries use qualitative limits: where laws may prohibit donations from certain
40
sources.

These qualitative rules include limitations on corporate donations, state owned/controlled
companies, public enterprises or government contractors (to avoid the hidden public
financing), and anonymous donors, and may include the determination of a maximum level
that may be contributed by a donor. (E.g. in France, following political scandals, all donations
from private and public-sector companies were banned in 1995. At the same time, the
amount of public money given to parties and candidates was increased substantially.)** In
Russia donation is banned from state and municipal bodies and institutions and legal bodies
in which the state or local governments own more than 30 percent of capital (and even
NGO’s which gains donation from such state-organs), military units, religious organisations,
anonymous donors, legal bodies which registered less than one year prior the donation.

Problems can occur with this qualitative limit regulations, when donations from businesses may
be channelled through individual citizens.

In some countries, like Germany, the Netherlands, Hungary and Sweden there is no legal limit
for political contributions by individual or corporate donors.*

Restrictions and other limits on private funding can coexist with the possibility of serious tax
deductions of donations, through which the state rewards big donors, and promotes the
financial support of parties. So, we can trace such phenomena which seem to be paradoxical,
but in reality, this sensitive balance can assure the mutual and equilibrate realization of
thwarting goals.

On the whole, by no means may parties interpret private donations as granting any
possibility to influence and/or alter the party policies. The regulation aims to ensure that there is
no distortion in the political process in favour of wealthy interests.*®

%9 Reginald Austin - Maja Tjernstrom (ed) Funding of Political Parties and Election Campaigns, Handbook Series,
International Institute for Democracy and Electoral Assistance (IDEA) 2003. p. 119.

0 CDL-AD(2009)021, p. 42.

*I Reginald Austin - Maja Tjernstrom (ed) Funding of Political Parties and Election Campaigns, Handbook Series,
International Institute for Democracy and Electoral Assistance (IDEA) 2003. p. 118.

“2 Reginald Austin - Maja Tjernstrom (ed) Funding of Political Parties and Election Campaigns, Handbook Series,
International Institute for Democracy and Electoral Assistance (IDEA) 2003 p. 128.

*3 CDL-AD(2009)021 p. 11.
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Contributions from foreign sources are mostly prohibited,** to avoid undue influence of foreign
interests in domestic political affairs.** Ban established on foreign contributions e.g. in France,*®
Bulgaria and Norway, some countries prohibit such donations in principle but make specific
exceptions, e.g. allowing financing from member states of the EU (Spain and Germany, for
instance) or from some specific sources, generally from individuals (like Estonia, Hungary). The
list of restricted sources of donations is even longer in Russia’ and includes foreign
governments, foreign nationals, international organisations, stateless persons and Russian
legal entities in which more than 30 per cent of the capital is foreign owned), other countries do
not prohibit such donations (like Austria, Belgium, Cyprus, Denmark and Finland). According to
the Venice Commission Guidelines on the financing of political parties*® donations from foreign
states or enterprises should, in principle, be banned, but this should not prevent donations from
nationals living abroad.*

3. PUBLIC FUNDING

Public funding and its requisite regulations (including spending limits, disclosure, and
proper enforcement) are potential means of preventing corruption, and support the important
role played by political parties and to remove undue reliance on private donors.*

3.1. Public funding is not so old phenomenon, for decades many countries had no legislation
governing the financing of political parties, so there were no limits on either income or
expenditure. But since the state was offering financial assistance, it could legitimately exercise
some degree of supervision over parties' sources, even private funds.>* So, the overall trend is
a move towards state subsidies.>? Although public subsidies seem to fail to cure all problems of
corrupt political funding,®® they have already become a dominating feature of most stable
democracies.

Germany in 1959 was one of the first established democracies to grant public funding to
national parties.> As Nassmacher sorted: First step (1954-1974) was the “stage of
experimentation”; then the western democracies (West Germany, Austria, Sweden, ltaly)
entered the second phase (1967-1982), the “stage of enlargement”; and the last stage (from
1982), has been the “stage of adjustment.”®

4 This is consistent with the Council of Europe’s Committee of Ministers Recommendation to member states on
common rules against corruption in the funding of political parties and electoral campaigns (Rec(2003)4).

> CDL-AD(2010)024, p. 37.
“a very strict law was passed on 19 January 1995.
" CDL-AD(2001)008, p. 10.

8 Guidelines and report on the financing of political parties adopted by the Venice Commission, CDL-
INF(2001)8, Strasbourg, 23 March 2001.

9 States prohibiting corporate or business related donations: e.g.: Belgium, France, Poland or Portugal, while
others limit such contributions (Spain) or accept them under condition of disclosure (Germany, lItaly, the
Netherlands, UK).

%% CDL-AD(2010)024 p. 38.

°1 CDL-INF(2001)8 p. 11

2 Michael Pinto-Duschinsky: Financing politics: a global view. Muse Project, Journal of Democracy,

http://www.muse.jhu.edu, p. 78.
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4 Reginald Austin - Maja Tjernstrom (ed) Funding of Political Parties and Election Campaigns, Handbook Series,
International Institute for Democracy and Electoral Assistance (IDEA) 2003 p.124.
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The same process can be observed in most post-communist countries in shorter period and
now-running efforts for adjustment, but we can see that the financial state support was most
significant in the first years of the transition period: it was gradually scaled down®® compared to
the real needs. At the beginning of the economic transition, in trying to obtain the necessary
resourc5e7$ political parties exploited state resources to a much greater extent than private
donors.

3.2. Public funding —theoretically — ensures that all parties are able to compete in elections
with equal opportunity, thus strengthening political pluralism. The amount of public funding
must be carefully designed to such a level that fulfils this objective, but should not be the only
source of income and should not create an over-dependency on state.*®

So, how much money is necessary to keep parties working without waste public money or just
fund an “arms race” in political competition? No perfect mixed composition can be identified; the
idea of balancing a variety of risks through a variety of opportunities seems an important basis
for any good political funding practice.> Public funding should be allocated in an objective and
unbiased manner, and review mechanisms also should exist.

3.3. Three general models of public financing may be outlined: systems where more than
50 per cent of income comes from the state, like Spain or Italy; mixed systems of financing,
based on proportionality, as Austria, Belgium, Germany, Greece, Ireland or Turkey; and very
little state financing, like the UK, Canada, USA or Azerbaijan (the latter only provides some
funding for election campaigns).®

3.4. State may offer support to parties in a variety of ways:

- as afinancial support (cash subsidies — direct state funding)

- in many European countries public support is traditionally provided indirectly or via
subsidies-in-kind — these including® e.g. tax exemptions for party activities, or the allocation
of free media time during campaign periods, or the free use of public meeting halls for
campaign activities (e.g. ltaly), reduced postal fees (e.g. Spain), etc.®

E. Alexander. Cambridge: Cambridge University Press, 1989:238-241.

°% Reginald Austin - Maja Tjernstrom (ed) Funding of Political Parties and Election Campaigns, Handbook Series,
International Institute for Democracy and Electoral Assistance 2003, p.83.

*" Reginald Austin - Maja Tjernstrom (ed) Funding of Political Parties and Election Campaigns, Handbook Series,
International Institute for Democracy and Electoral Assistance 2003, p.88.

%8 CDL-AD(2010)024 p.38.

%9 Reginald Austin - Maja Tjernstrom (ed) Funding of Political Parties and Election Campaigns, Handbook Series,
International Institute for Democracy and Electoral Assistance 2003.

%0 CDL-AD(2009)021 p. 44.
®1 CDL-AD(2010)024 p. 38-39.

82 A major in-kind subsidy in all the continental European countries (see chapter 7) is the preparation of an official
voters’ register by public authorities (the state administration or local authorities), which renders US style voter
registration drives unnecessary.
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Another practice is to provide — a limited® - tax deductibility of contributions for individuals (In
the Netherlands donations from both individuals and corporations are tax-deductible,* but in
Russia e.g. there is no such possibility.). In affluent societies incentives for fund-raisers and
donors are a method of indirect public funding. Some public cash support is given as matching
funds (matching grants), adding that amount of public money that individual supporters have
donated as private funds (even in small amounts).®® Sometimes additional state aid is given to
party sub-organizations (Sweden, Spain), to candidates (France, ltaly), to party media
(Sweden, Italy) or to party-affiliated foundations (Germany, the Netherlands),®® as indirect state
financing In France state subsidies have been available to candidates and political parties
since 1988. Individual candidates receive money to cover the costs of “propaganda” (e.g., the
printing of election posters) and the costs of campaigning itself. In Germany, there are no
subsidies available for local party organizations or individual candidates.®’

Party-affiliated foundations are private foundations, but differ from any other foundation as they
are generally the back-end networks of parties, serving their goals, through e.g. an intellectual
workshop for research, and scientific work, documentary centre or propagating network for the
program represented by the given party. The guarantees for financing of party affiliated
foundations have to be stronger, and the control over them have to be stricter even in the
campaign period, to avoid the evasion of stringent campaign financing rules.

In some countries, the most important form of in-kind subsidy is the provision of free radio
and television air time during campaigns to parties and their candidates.®® Access to mass
media is possibly the best instrument for parties to transmit their message to electors.
Therefore, the access to publicly-owned media is, at the same time, the least expensive aid that
the State authorities may offer.®® The Code of good practice in electoral matters provides that
“Equality of opportunity must be guaranteed for parties and candidates alike. This entails a
neutral attitude by the state authorities, in particular with regard to: the election campaign and
the coverage by the media, in particular by the publicly owned media [...]""

The freedom of press is a cornerstone of modern democracies, however there should be a
mechanism providing an effective remedy against misuse or abusive use of information during
the pre-electoral period.”

3.5. Allocation of public funding

The public funding has to be based on formal and normative regulations and requirements, and
should be available to all parties, first of all for those already represented in parliament, but it is
desirable to become available to all parties representing a minimum level of the citizens’
support and presenting candidates in an election.

% The CoE's Committee of Ministers Recommendation on common rules against corruption in the funding of
political parties and electoral campaigns, Rec(2003)4, point out that legislation should limit such tax deductibility.

% Reginald Austin - Maja Tjernstrom (ed) Funding of Political Parties and Election Campaigns, Handbook Series,
International Institute for Democracy and Electoral Assistance 2003, p.127.

% CDL-AD(2009)021 43.0.

66 Reginald Austin - Maja Tjernstrom (ed) Funding of Political Parties and Election Campaigns, Handbook Series,
International Institute for Democracy and Electoral Assistance 2003, p. 122-123.

67 Reginald Austin - Maja Tjernstrom (ed) Funding of Political Parties and Election Campaigns, Handbook Series,
International Institute for Democracy and Electoral Assistance 2003, p. 123-124.
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The electoral campaign is the main channel of achieving democratic legitimacy. In that sense,
campaign expenses are similar to institutional expenses: necessary for institutions to work
according to the constitution. This perspective allows some limits: party activities have to be
financed, and equally financed - as much as they contribute to the working of democratic
institutions, if they are able and capable to be a real and serious part of the democratic process.
This means that public resources can be limited only to “institutional” parties, which are
represented or might be represented in the Parliament. Of course this principle is generally
extended to other parties which represent a “significant section of the electoral body”, or which
‘reach a certain threshold of votes”. But equality does not mean that all parties are entitled to
public resources regardless of their real strength in a given society.”? (Those organizations
have to be filtered which only aim at to get the state support of elections.)

So, the allocation may either be fully equal (“absolute equality”) or proportionate in nature
based on a party’s election results or proven level of support (“equitable”).”

Some systems use post-election funding system: All parties represented in parliament must
qualify for public funding. It may not provide the minimum initial funding to a campaign, so it
could negatively impact the political pluralism. In order to ensure equal opportunity for all
different political forces, public funding might also be extended to political formations that
represent a large section of the electorate and put up candidates for election.™

Thus, some systems use a pre-election disbursement of funds, allocating money prior to an
election — theoretically based on the results of the previous election or on a proof of such
minimum levels of support. This could ensure equal competition, even for small, new, or poor
parties, which can ensure that political alternatives necessary for a real choice are given to the
voters. So, the State should participate also in campaign expenses through funding. Further,
allocation should occur early enough in the electoral process to ensure an equal opportunity
through campaign.”

The best is to use the combination of these solutions: “electoral” subsidies for campaign
expenses proportionally to the number of votes polled or on the basis of the amount received
on the previous election; plus annual subsidies to cover the functioning of the party based on
the number of seats and/or votes obtained.™

However, it is important that state financing should be calculated on the most objective,
fairest basis possible. Constitutional courts must seek to ensure that the aid is equally
balanced.

In Croatia, for example, the Constitutional Court upheld the right of a political party representing
a national minority to apply for reimbursement of its campaign expenses by the state.”” The
Constitutional Court of Slovenia held, conversely, that grants made to political parties by the
state, calculated on the basis of the score obtained in local elections, do not breach the
constitutional principles of the right to local self-government.”® In Hungary the Constitutional
Court ruled that the legislation providing for state aid to be granted solely to parties which

2 CDL-AD(2006)025, p. 7.
" CDL-AD(2010)024 p. 39.
" CDL-AD(2010)024 p. 39.
> CDL-AD(2010)024 p. 39.
® As in France or Spain.
" CDL-AD(2001)8, p. 12.
8 CDL-AD(2001)8, p. 12.
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obtained more than 1% of the votes cast in the preceding election is not unconstitutional. In the
549/B/2000 decision, the Court ruled that public support of parties can be adjusted to their tasks
relating the proclamation of the citizen’s will and to the citizen’s support. In the 63/2008 (1V.30)
decision the Hungarian Constitutional Court deliberated that discriminatory measures in the
public support of the party affiliated foundations based on the previous parliamentary presence
of the supported party is not acceptable constitutionally. But minimum requirements can be
raised for providing state support for parties on certain threshold of citizens’ support. In Russia,
state funding is based on results of participation of parties in elections, only those political
parties that obtained more than 3% of the votes are entitled to public financing (to the annual
amount of 20 RUB/approximately 0.5 EUR multiplied by the number of votes received by the
list of candidates nominated by the party).

It is obviously under of a 7% electoral threshold’® (which is one of the highest in Europe), but
they together seems to be able to limit the number of political parties entitled to participate in
elections, and makes the organic growth of a new party difficult. Registration of political parties
drastically decreased from 48 to 15 in 2007, and only 7 political parties ran for the Duma
elections in 2011.

3.6. Legislation should ensure that the allocation of funding does not provide a monopoly
or disproportionate amount of funding to one, or even for two largest political parties.®’
However, it is clear that major parties usually dispose of institutional power, may dispose of
much more resources (facilities, advisors, staff). So, an obvious problem with the state aid
(and other burdensome legal requirements) is that may lead to a possible freezing of a
status quo.

It is also clear, that a party or candidate who obtains public money, knowing well that such
monies are equally available to competitors, will not therefore stop looking for more money with
which to outspend and out maneuver political opponents.®* So, public funding will never be
suitable to ensure the real equality. So, the fear of some critics that public funding would
cause pgzrties to reduce their incentives to recruit money private sources does not seem to be
justified.

In practice, in most of the Central- Eastern European countries direct public funding is less
important than it would be expected. The proportion of membership subscriptions in party
budgets is generally very low. There are irregular flows of funds, and disproportionately large
role of plutocratic funding, which often exceeds direct state subsidies. One of the most
prominent issues in post-communist states has been the large donors’ political influence and
access to decision-makers, informal political actors — financial groups and political “oligarchs” —
dominate the political spectrum.®®

" In principle, seats are divided among the parties whose federal lists of candidates obtain nationally at least 7%
of the vote, provided that there are at least two such lists and that these federal lists of candidates together
receive more than 60% of the total vote. In addition, federal lists of candidates, which receive less than 7% but
not less than 6% of votes and less than 6% but not less than 5% of votes, obtain two mandates and one
mandate, respectively. A political party not represented in parliament must submit 150 000 signatures of support,
out of which not more than 5 000 signatures may emanate from one federal subject.

8 CDL-AD(2010)024 p. 40.

8 Michael Pinto-Duschinsky: Financing politics: a global view. Muse Project, http://www.muse.jhu.edu p. 79. p.
78.

8 Michael Pinto-Duschinsky: Financing politics: a global view. Muse Project, http://www.muse.jhu.edu p. 79.

8 Reginald Austin - Maja Tjernstrom (ed) Funding of Political Parties and Election Campaigns, Handbook Series,
International Institute for Democracy and Electoral Assistance 2003, p. 78-81.
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4. It is desirable to enact clear guidelines in the legislation for how parties may become eligible
for funding. Public funding may reasonably be based on a set of basic obligations,
minimum requirements which must be satisfied, these must be reasonable and non-
discriminatory e.g.:
- Registration as a political party for the purpose of participating in general elections (as
in Croatia, Georgia, Ukraine, but no registration is required e.g. in Germany, or
Switzerland). In many States registration is bound to the proof of a level of support (e.g.
1000 signatures in Estonia and Lithuania, 40.000 is the minimum membership in
Russian Federation, 10000 in Romania), or territorial representation (required to form
regional branches in Russia).’* As the requirement of regional branches with
determined number of members and the quite big number of party members required
are supposed to be too burdensome to the formation of a new party and gaining public
support, a new reform proposes a revision of the membership requirement to a smaller
number in Russia.®
- Compliance with relevant accounting and auditing rules, proper completion of financial
reports.

Where there are settled conditions required for becoming a political party, or to funding, it
should be well balanced and reachable, because too strict demands - for example an
unreasonably high threshold - could be detrimental to political pluralism and small political
parties, requirements based on territorial representation and on minimum membership have the
potential to limit the possibilities of persons belonging to national minorities. The interest of
political pluralism is to have a lower threshold for public funding than the electoral threshold in
parliament.®

The principle of equality requires States to remain neutral when dealing with the establishment
and registration procedures and to refrain them from any measures that could privilege some
political forces over others.®’

IV. OTHER RESTRICTIONS IN REGULATION - LIMITATIONS ON EXPENDITURE AND
OTHER CAMPAIGN ISSUES

1. Reasonable limitations on campaign expenditure is justified where this is necessary to
ensure the equality of opportunities for different political forces, so the democratic process
would not be distorted by the disproportionate expenditure of any candidate or party.®® But
these spending limits should not be overly burdensome for achieving their legitimate aim.®
Expenditure is generally bounded strictly to campaign purposes as a qualitative limit. This
means e.g. organisational-technical procedures for collection of signatures; promotional and
consultancy services; other expenses directly related to the conduct of the campaign.
Quantitative expenditure limits of election campaigns may consist of an absolute sum
per candidate or party (as in the UK or Hungary), a certain amount related to a yardstick such
as the minimum wage (as in Portugal, “the former Yugoslav Republic of Macedonia” or the
Russian Federation), or a maximum sum depending on the number of voters in the

# CDL-AD(2009)021 p. 16.

8 CDL-AD(2012)003, opinion on the law of political parties of the Russian Federation. Adopted by the Venice
Commission on its meeting 16-17 March 2012: Russian parties must have regional branches in more than half of
the subjects of the Russian Federation, requiring at least 400 members or more - indiscriminate banning of
regional parties, which is moreover based on a calculation of the number of a party’s regional branches.
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87 CDL-AD(2010)024 p. 18 and p. 44.

8 As noted by the United Nations Human Rights Committee in General Comment No. 25.
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constituency where the party present candidates (like in France and Spain). The legislation
does not impose such limits in some states, like Denmark, Germany or Norway.*°

Sometimes there are other restrictions on campaign financing than the limit on public
funds, e.g. similar limits on private sources. In the Russian Federation electoral funds may
be formed only from a limited number of private sources: namely, in the case of elections to the
State Duma, from the resources of the political party concerned (which nominated a federal list
of candidates) and from voluntary donations by citizens and legal entities. In presidential
elections, from the candidate’s own resources, from funds allocated by the party which
nominated the candidate and from voluntary donations by citizens and legal entities. In the case
of elections to the State Duma, the amount of the party’s own resources must not exceed 50%
of the legal maximum limit on expenditure, the overall amount of donations by one citizen or
legal entity to the electoral fund must not exceed respectively 0.07% or 3.5% of the expenditure
limit applicable to the electoral fund of a party. In the case of presidential elections, the legal
maximum limit on expenditure from the electoral fund must not exceed for the candidate’s own
resources - 10%, for the party’s own resources - 50%, and for natural and legal persons - 1,5%
and 7%, respectively.

In addition, the state body with power to review such limits should be clearly defined and the
scope of its authority determined in relevant legislation. Limits should be realistic to ensure to
run an effective campaign, recognizing the expenses of modern electoral campaigns.**

If funds are appropriated strictly only for campaign purposes, than legislations should provide
guidance for expenditures which are used both for current party business and for campaign
activities too, like for party employees who are employed by the party for both current and
campaign activities.® If applicable, regulation should also determine the time before and after
an election during which the use of appropriations and expenditure is legally acceptable. If
private donations are acquired, guidance should be provided how to handle expenditure which
cannot be classified as exclusively campaign related and for which time before and after an
election the use of campaign donations is acceptable.”

The separate existence of a campaign bank account can ensure more transparency if the
campaign-related incomes and expenditures can be passed only through it. In the Russian
Federation, parties are obliged to establish an electoral fund (and open a special election
account at the Savings Bank of the Russian Federation) and are prohibited from using any
other funds for financing their election campaign. Most of the countries do not directly apply
limits on independent groups spending money on behalf of a political party or presidential
candidate. The legislation sometimes covers them too, e.g. in Poland, individuals or
organizations not registered as candidates or election committees are not allowed to incur
electoral expenses over a limit.**

2. Generally, countries use limits or even bans to paid political advertising (e.g. Poland: the
total time of paid programmes may not exceed 15 per cent of the total free time allocated to a
particular election committee for its broadcasting of election programmes).”® If the
advertisement time or surface would be restricted, the expenditure would decrease, and it is

% CDL-AD(2009)021 p. 44.
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more controllable than the restriction on the amount of campaign-costs.

3. In Central-Eastern Europe, a common problem (mainly Russian, Ukrainian and Polish
examples could be quoted) that spending limits on campaigns have proved in practice to
be a fiction, having been introduced at an unrealistically low level.*®

V. TRANSPARENCY OF FINANCING, REPORTING OBLIGATIONS
1. There are two major approaches:®’

The Autonomy Option treats parties as voluntary associations entitled to the unregulated
privacy of their internal organization and financial transactions. A naive version of this option
would assume that under the democratic principle of equality (“one person, one vote”), the
principle of free and fair elections, when each voter can decide their fate freely.

The Transparency Option emphasizes the right of the people to know and judge all aspects of
party behaviour, including fund-raising and spending, and transparency can be achieved by
legislative rules.®®

2. The key components are the requirements for transparency, the protection of the rights
of voters, and the prevention of corruption.*® All systems for financing, both during and
outside of campaign periods, should be transparent and consistent with the principles of the
UN Convention Against Corruption (UNCAC)'® and relevant Council of Europe
recommendations.

Voters must have relevant information as to hold parties accountable. Transparency implies
the establishment of rules which contains obligations to parties, such as maintaining a special
set of accounts for only campaign funds and expenses, or campaign finance reporting
requirements.***

States should require political parties to keep records of all direct and in-kind contributions
given to all them and candidates in the electoral period. Electoral campaign accounts should be
submitted and disclosure reports of electoral expenses — containing all incomes and
explanation of expenditures - should be turned to the authority charged with supervising
election procedures, within a reasonable time timely deadline after the elections.*®

These also should be available for public review and must be in line with the pre-determined
expenditure limit.

% ibid p. 73.

9" Reginald Austin - Maja Tjernstrom (ed) Funding of Political Parties and Election Campaigns, Handbook Series,
International Institute for Democracy and Electoral Assistance 2003, p. 10-12.
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enforcement agency, the Federal Election Commission (FEC).
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All disclosure reports should be on a consolidated basis that includes all levels of party
activities.'®® The law should define the format of reports so parties should provide standard
reports that disclose all categories of the required information and can be compared.

Regarding the content of these reports, fastidious counterweights have to be taken into
account, for example while transparency may be increased by reporting the identity of donors,
legislation should balance with considerations of privacy and protection from intimidation. The
right of expression and the right of informational autonomy stands face to face with
public interest, and even the contradiction with the secrecy of elections might emerge. Where
the constitution expressively regulates the transparency of parties’ assets such scruples are
tumbling down. But if constitutions do not contain such provision, than the necessity and
proportionality of such transparency regulations regarding the role of parties in the democratic
governance have to be examined from case to case, rule by rule. Different transparency rules
can be verifiable between organisational and individual supporters, and the limit of private
donations can be that basic question in which the primacy of the public interest has been
established against individual personal or political rights.*** But reporting formats should include
the itemization of donations into standardized categories, so minimally the nature and value of
all donations should be identified.’®® In the Russian Federation, donators of properties have to
be included into reports. Accounting of expenditures is also justified, because there are several
overlaps and cross-financing in the political financing, and it is also necessary to follow the
utilization of the income for ensuring fully comprehensive transparency. Reports must also
clearly identify which expenditures were used for the benefit of the party and which for an
individual candidate.'®

3. Regarding the practical effectiveness of disclosure we can meet with such sceptic
voices as the “published statistics are works of fiction”, or “are just the tip of the iceberg.”**’ To
be effective, financial disclosure would require a very broad application, including primary
elections and other significant forms of internal party campaigns for candidate selection;
election campaigns by individual candidates; the routine (non-campaign) budgets of party
organizations; personal political funds of individual politicians; interest groups participating in
political campaigns (often referred as “third parties”); and referendum campaigns. If only a few
direct channels of political money are subject to the disclosure rules, those wishing to exert
influence through secret funds will naturally use those channels that remain unregulated.
Implementation of reform legislation breeds the need for more (and more complex) reform
legislation.'®

So, the best we can do that existing and potential loopholes have to be identified, major
loopholes closed and minor loopholes tolerated in order to keep the regulatory regime
operational, a carefully designed set of rules which demands neither too much nor too little of
parties and candidates.*®
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K. Z. Paltiel identified the major elements of an efficient regulation as early as in 1976: A
system of public financing, full disclosure and an enforcing agency backed by legal sanctions
are essential to the success of legislation for party finance. Disclosure requires systematic
reporting, auditing, and publicity. Enforcement demands a strong authority endowed with
sufficient legal powers to supervise, verify, investigate and if necessary institute legal
proceedings. Anything less is a formula for failure.™*°

The theoretically well-intentioned regulations requiring the production of financial statements
are not necessarily effective if they fail to enforced with an independent enforcement
body.

4. In Central and Eastern Europe, countries use different strategies for the control of political
money. In the first stage of demaocratic transition most of the countries adopted more liberal
regulations, now there is an intention to extend the regulations.***

VI. ABUSES AND CONTROLLING ORGANS

Sanctions should be applied to political parties found in violation of relevant laws, but they must
be objective, enforceable, effective and proportionate to their specific purpose. As noted by the
Council of Europe’s Committee of Ministers, political parties should be subject to ‘effective,
proportionate and dissuasive sanctions’. While criminal sanctions are reserved for serious
violations that undermine public integrity, there should be a range of administrative sanctions
available for the improper acquisition or use of funds by parties (e.g. irregularities in financial
reporting, etc).

Such sanctions should include:**?

- administrative fines,

- partial or total loss of public funding and other forms of public support, and partial or total loss
of reimbursement for campaign expenses, which could be imposed as a temporary measure for
set period of time,

- ineligibility for future state support for a set period of time,

- forfeiture to the state treasury of financial support previously transferred,

- banned donations shall be returned to the donor (e.g. in Russia)

- ineligibility for presenting candidates in elections for a set period of time,

- annulment of a candidate’s election to office, but only as determined by a court of law after
compliance with applicable legal protections for due process of law and only if the legal violation
likely impacted the electoral result

- criminal sanctions in cases of significant violations, imposed against the party members who
are responsible for the violation,

- loss of registration status for the party.

- some States even go so far as to permit their constitutional court to disband or ban the
offending political party. In the event of significant deviations, theoretically the annullation of the
election is also a possible solution.

A party might attempt to circumvent campaign finance requirements by conducting activities
during a “pre-electoral” period, or through the use of others as conduits for funds or services. To
limit this abuse, strong systems of financial reporting outside the elections must be enacted.
Legislation should provide clear guidelines regarding activities that are allowable, and are not

110 patiel, Khayyam Zev. Party, Candidate, and Election Finance: A Background Report. [Ottawa]: Royal Commission
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allowable during the pre-election campaign. Legislation should clearly state to whom political
party funds may be released in the pre-election period and the limitations upon their use by
third parties not directly associated with the party.**

The abuse of state resources is universally condemned by international norms. Incumbent
candidates and parties theoretically must not use state funds or resources (i.e. materials, work
contracts, transportation, postal services, employees) to their own advantage.*** Article 5.4 of
the OSCE Copenhagen Document provides, in this regard, that member states will maintain “a
clear separation between the State and political parties; in particular, political parties will not be
merged with the State.”*

However, the use of state resources for electioneering functions can also constitute a form of
indirect public subsidy. In this meaning, the “administrative resources” are based on the local
government, the state-owned media, state-owned enterprises and organizations. The main
principle in this regard is to avoid that government organs could influence the campaign activity
of any political actor.

That is why the reviewing, explaining and propagation of the activities of the government or
local government in power, or its organs should be banned during campaign period. In the
47/2007 decision the Hungarian Constitutional Court even prohibited the granting of preferential
rental fees for the parties for campaign purposes by the local government for local government
premises.

For the purpose of controlling and sanctioning possible violations, states should empower
independent specific organs, auditing bodies. As stated by the Council of Europe Committee
of Ministers in their Recommendation 2003(4): “States should provide for independent
monitoring in respect of the funding of political parties and electoral campaigns. The
independent monitoring should include supervision over the accounts of political parties and the
expenses involved in election campaigns as well as their presentation and publication.”

In Bulgaria, for example, supervision of this kind is exercised by a standing committee of the
National Assembly, but supervision may also be performed by Constitutional Courts, state
financial bodies - particularly Courts of Auditors. In Russia, for instance, supervision of political
party financing is exercised by both the Central Election Commission at the level of the
Federation and the Federation Ministry of Justice as the body which registers social
associations.™® Whichever body is tasked to review the party’s financial reports, it should be a
clear delineation of which bodies are responsible for the regulation and which are charged
with monitoring or supervision of political parties, and it is have to be ensured its independence
from political pressure and commitment to impartiality. These bodies should refrain from
excessive control over party activities. Parties should have the right to appeal decisions by
regulatory bodies to an appropriate tribunal.**’

113 CDL-AD(2010)024 p. 42.
114 CDL-AD(2010)024 p. 42.

15 Document of the Copenhagen Meeting of the Conference on the Human Dimension of the CSCE (29 June 1990),

Article 5.4.
118 CDL-AD(2009)021 p. 45.
17 CDL-AD(2010)024 p. 44.
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LES STANDARDS DU CONSEIL DE L’EUROPE RELATIFS AU FINANCEMENT
DE LA VIE POLITIQUE
M Yves-Marie DOUBLET

GRECO Evaluateur

La Recommandation du Comité des ministres (2003) 4: 16 articles

Le financement

Un soutien de I'Etat aux partis politiques selon des critéres objectifs, équitables et
raisonnables

Une interdiction des dons des collectivités publiques aux partis politiques

Une application des regles relatives aux partis politiques aux entités liées aux partis
politiques

Une limitation des dépenses électorales

La transparence

Une transparence des dons aux partis politiques avec une identification des donateurs
au-dela d’'un certain montant

Une obligation de présentation et de publicité annuelle des comptes des partis politiques
La Recommandation du Comité des ministres (2003) 4

Un contréle indépendant du financement des partis politiques et des campagnes
électorales

Des sanctions efficaces, proportionnées et dissuasives

L’évaluation des législations internes des Etats membres au regard de la
Recommandation

La procédure

Evaluation de la législation débouchant sur des recommandations & partir d'un
guestionnaire et d’une mission sur place

Evaluation de la mise en ceuvre de ces recommandations dans un délai de 18 mois.
Rapport de conformité.

Ces recommandations peuvent avoir été appliquées, partiellement appliquées ou ne pas
avoir été appliquées (niveau globalement insuffisant). Si toutes les recommandations
n‘ont pas été appliquées, nouveau délai de 18 mois accordé. Rapport de conformité
complémentaire

Graduation de mesures a lencontre des Etats qui nont pas appliqué les
recommandations dans le délai prescrit : fourniture de rapports réguliers de mise en
ceuvre dans des délais jusqu’a I'envoi d’'une mission de haut niveau et au renvoi de la
question au Comité statutaire du Greco.



CDL-EL(2014)003 -132-

La mise en ceuvre des recommandations

A la date du 31 mai 2012 sur un total de 23 Etats membres ayant fait I'objet d’un rapport
de conformité complémentaire rendu public :

45 recommandations de mise en ceuvre satisfaisante (22,8 %)
8 recommandations traitées de maniére satisfaisante (4,1 %)
86 recommandations de mise en ceuvre partielle (43,7 %)

58 recommandations non mises en ceuvre (29,4 %)

La mise en ceuvre des recommandations

La qualification de « globalement insuffisant » au sens de l'article 31 § 8.3 du Réglement
intérieur du Greco, a été opposée au niveau de conformité des législations de
I'Allemagne, de la Belgique, du Danemark, de I'lslande, du Luxembourg, de la Slovaquie
et de la Suéde.

La mise en ceuvre des recommandations

Progres réalisés en lIslande, au Luxembourg et en Slovaquie : perte de ce statut de
« globalement insatisfaisant » ;

Maintien de ce statut pour I'Allemagne, la Belgique, le Danemark et la Suéde. Invitation
a présenter un rapport sur I'état d’avancement des mesures non suivies d'effet.

Les standards de transparence : les dons privés

Des Etats acceptent les dons anonymes : Danemark, Malte, Turquie; dons soumis &
transaction bancaire au-dela d'un certain seuil : Bosnie-Herzégovine, Bulgarie, Grece,
Moldavie, Roumanie

Un niveau élevé du seuil a partir duquel il y a publicité du don est un obstacle a la
transparence : Allemagne, Finlande, Islande

La protection de la vie privée opposée a la publicité des dons: Belgique, Islande avant la
réforme

Le rapport dons d’entreprises/ marchés publics: l'interdiction faite & des entreprises de
consentir des dons pendant la durée des marchés publics qu’elles ont conclus a une
portée limitée: Espagne, Serbie

Les standards de transparence : les dons en nature

Les bonnes pratiques: la mise a disposition d’équipements, la fourniture de services sont
assimilés a des dons dans quelques législations : Lettonie, Royaume-Uni

Le contre-exemple: la prise en charge par des entreprises des rémunérations de salariés
pendant les campagnes électorales ou le reglement direct de dépenses électorales par
des entreprises est pratiquée en Slovénie

Dons en nature publics: Géorgie, Grece, Montenegro, Serbie
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Les standards de transparence : les préts

e Les bonnes pratiques: déclaration réguliere (hebdomadaire en période électorale) pour
les partis a la Commission électorale britannique. Le cas des tierces parties.

e Le contre-exemple: le manque dinformations sur les conditions, la durée
d’amortissement et les taux d’intérét en Espagne et en Pologne, alors que les préts
représentent une source importante de revenus pour les partis dans ces pays

Les standards de transparence: le parrainage

Les principes
- Allemagne : interdiction des dons en contrepartie d’'un avantage
- Belgique : interdiction des dons des entreprises

La pratique

- Allemagne : le parrainage par les entreprises des partis politiques n’'est pas considéré
fiscalement comme un don mais comme une dépense publicitaire déductible

- Belgique: admission du parrainage

Les standards de transparence: les tierces parties

Définition : groupes d’intéréts, associations, syndicats

e Les bonnes pratiques: le Royaume-Uni

- Déclaration a la Commission électorale

- Déclaration de leurs dons et de leurs dépenses a cette méme commission

- Plafond des dépenses électorales de ces tierces parties

Les standards de transparence : les tierces parties

Des pratiques plus contestables:

'absence de plafonnement des dépenses des tierces parties: Danemark, Irlande,
Lettonie, Lituanie

Les standards de transparence :
la présentation et la publicité des comptes

Absence de présentation uniformisée permettant des comparaisons: Irlande, Norvege,
Pays-Bas, Royaume-Uni et Turquie

Insuffisance d’'informations des comptes :

Pas d’informations sur les comptes des structures locales des partis: Espagne, Irlande et
Pays Bas

Liberté des structures locales des partis: Lituanie et Slovaquie

Pas d’informations sur les comptes des structures périphériques des partis: Espagne,
Estonie et Norvege
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Pas de publicité des comptes: Belgique, Malte, Pologne, Portugal, République tcheque,
Royaume-Uni (démarche volontaire).

Pas de regles sur les délais de publicité : Chypre, Serbie

Les standards du contrble

¢ Un statut d'indépendance

- Pour les commissaires aux comptes : le contre-exemple de I'Allemagne, de I'lrlande et de
I'lslande

- Pour 'organe public de controle:

- L’appel a des parlementaires: Allemagne, Belgique, Estonie avant la réforme
- L’appel a 'exécutif: Finlande avant la réforme, Lettonie

- Un contrdle indépendant : France et Royaume-Uni

Les standards du contrble

e Les bonnes pratiques : un seul organe de contrble. Allemagne, France et Royaume-Uni

e Les contre exemples de dispersion des organes de contréle : Albanie, Belgique,
Lituanie, Slovaquie

Les standards du contrble

e Le principe du contrdle: la vérification des comptes des partis et des campagnes
électorales

e La pratigue

- Les organes de contrdle ne vont pas au-dela des données fournies par les partis
politiques: Croatie, Estonie, Finlande, France, Norvége, Pologne, Slovaquie, Slovénie

Pas de contréle des comptes des candidats individuels: Belgique

Pas de contréle des comptes des campagnes présidentielles: Croatie et Islande avant la
réforme

Insuffisance des moyens de contrdle : 8 personnes en Allemagne, manque de personnel :
Belgique, Espagne, Pologne, Suede

Impact de cette insuffisance de personnel sur la publication des rapports de contrdle:
'exemple espagnol

Les standards des sanctions

e Les principes: des sanctions efficaces, proportionnées et dissuasives
e Sanctions faibles et donc peu dissuasives

Belgique avec la perte du financement public pendant 4 mois

France avec des sanctions pénales de 3 750 €
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Slovénie avec des amendes inférieures au montant de l'infraction
Sanctions trop strictes

Sanctions pénales sans sanctions civiles: Croatie et Estonie. Nécessité d'un éventall
assez large de sanctions.

Un champ limité: toutes les infractions a la législation ne sont pas sujettes a sanction :
Irlande

Des sanctions qui ne sont pas imposées en pratique: Belgique, Estonie, Finlande,
France, Royaume-Uni et Slovaquie

Les lecons de ces évaluations

e Est-ce que les démocraties occidentales sont confrontées a des probléemes
communs en la matiére ? Défaut de transparence, manque de moyens des organes
de contrble, sanctions inadaptées

e Y a-t-il un modéle ? Non, certains Etats ont un dispositif sur la transparence assez
avancé mais un dispositif de contréle insuffisant. D’autres ont un appareil de contréle
satisfaisant mais sont critiquables au regard des exigences de transparence

e Est-ce un moyen de faire évoluer les législations ?

e Les législations peuvent évoluer soit « a chaud » aprés des scandales, soit sous
I'effet de cette action internationale, processus plus lent

e Quels sont les Etats les plus motivés pour faire évoluer leurs législations ? Ce ne
sont pas forcément les démocraties les plus anciennes ni les Etats qui ont la
meilleure réputation en termes de lutte contre la corruption

e Les problématiques de transparence, de contrdle et de sanctions sont-elles
indépendantes les unes des autres? Non. Pas de sanctions efficaces sans contrdle
efficace et pas de contrdle efficace sans une forte transparence
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®UHAHCUPOBAHUE MOJIMTUYECKUX MAPTUA, DUHAHCUPOBAHUE
WU3BUPATEJIbHbIX KAMMNAHUNA
Bnagnmup EBrenbeBny HYPOB
Financing political parties; financing electoral campaigns
Mr Vladimir CHUROV

Mpeacepatens LleHTpanbHoM nsbuparensHon kommccun Poccunckon ®@egepauun
Chairman of the Central Election Commission of the Russian Federation

I. B Poccum Bonpocbl oMHAHCOBOro obecneyeHusi NONIUTMYECKUX MapTMA KakK [aBHbIX
Y4aCTHMKOB  MOSIMTUYECKOro  npouecca perynupytotcas  KoHcTutyumen  Poccumnckomn
depgepauun, denepanbHbIM - 3aKOHOAATENBbCTBOM, a TaKkKe [MOCTAHOBMEHUSIMU W
pacrnopsbkeHusiMn  LleHTpanbHon wu3bupaTtensHon komuccum Poccunckon Pepepaunn um
n3buparenbHbix komuccnii cybbektoB Poccunckon depepaummn. CBor BKknag B 3TOT nNpoLecc
BHocuT Takke KoHctutyumoHHbin Cyg Poccuiickon degepauuu, nHble cyabl Poccuiickom
depepaunn.

K OCHOBHbIM (hbefepanbHbiM 3akoHaM, PEeryrmpyrowMm npaBOOTHOLEHNA B (PUHAHCOBOW
chepe MONMUTMYECKMX MApPTMA U OPYINX YYaCTHUKOB M3bupaTenbHbIX MPOLLECCOB, MOXHO
oTHecTn PepepanbHbii 3akoH OT 12 uioHs 2002 r. Ne 67-d3 «O6 OCHOBHLIX rapaHTUsIX
n3bupaTenbHbIX MNpaB M NpaBa Ha y4vacTne B pedepeHayme rpaxgaH Poccuiickon
depepauuny, a Takke PegepanbHbin 3akoH oT 11 nona 1995 r. Ne 95-03 «O nonutnyecknx
napTUaxy.

B nocnegHee Bpemsa B COOTBETCTBMM C WHMUmMmpoBaHHoM [1.A. MepBegeBbiM pedopmon
NONMUTUYECKON CUCTEMbI MHOTME MOSTIOKEHUSA 3TUX U UHBIX 3aKOHOB MOSyYUnun farbHenlee
pasBuTME B HanpaBneHun OnTUMM3auum u3bupaTtenbHoOro npouecca, pacliMpeHus
BO3MOXHOCTEN MOMUTUYECKMX NapTUA B peanu3auum CBOUX MNpaB M nNpaB rpaxgaH Ha
yyacTue B NONUTUYEeCKomn XnsHmn Poccun.

B cootBeTCcTBMM C 3akoHogaTenbCTBOM Poccuinckon depepaummn OeHexXHble cpeacTtsa
NONUTUYECKON NapTUn OPMUPYIOTCA 3a CHET BCTYNUTENbHbIX M YJIEHCKMX B3HOCOB,
cpeactB hemepanbHoro 6GrogkeTa, NOXEPTBOBAHMM, MOCTYMMAEHWA OT MNPOBOAUMbIX
NONUTUYECKON NapTUen MeponpusaTUiA, JOXOA0B OT NPeanpPUHMMAaTENbCKOM AeATEeNbHOCTU U
NOCTYNMNEHN OT rPpaXKAaHCKO-NPaBOBbIX cAenok (cm. 29 ®edeparnbHo2o 3akoHa Ne 95-@3).

Monutnyeckas napTmna n ee permoHaribHble oTAoeN1IeHna BrnpaBe NpMHMMaTb NOXXepTBOBAHUA
B BWOE OEHEeXHbIX cpeactB U MHONo mmyllectBa OT (bmsvlqecmx N ropnanyeckmnx nuu npu
yCnoBuKn, 4TO 3TN MNOXEPTBOBAHUA noATBepXAeHbl NepBUYHbIMU OOKYMEeHTaMn U YyKa3aH
NCTOYHUK UX O6pa3OBaHMF|.

Mpw 3TOM 3aKOHOM YCTaHOBMNEHbI CreayoLLme 3anpeTbl U OrpaHUYeHuns.

B yacTHOCTW, HE NPUHUMAIOTCA NOXEPTBOBaHWUS OT MHOCTPAHHbIX FOCYAapCTB, MHOCTPAHHbIX
lopuanMdeckux U (Pu3nYecknx - nul,  MeXAyHapoAHbIX — OpraHuM3auuin,  OpraHoB
rocygapctBeHHou Bnactn Poccurckon ®efepaumm u opraHoB MECTHOIO caMoynpaBsreHus, a
TakKe aHOHUMHbIX XXepTBoBaTemNeu.

YCTaHOBMNEHbI OrpaHMyYeHns No CyMMaM NoXXepTBOBaHWUIA:
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obwas cymma exerogHblx MOXEPTBOBAHMI HaNMWUYHbIX OEHEXHbIX CpeacTB OT OAHOro
hm3nyeckoro nuua He JormKHa NpeBbIlWaTh YeTbipe ThiCAYM TPUCTa TPUALATb pyonen;

CcyMmma I'IO)KepTBOBaHI/IVI OT OAHOro LpuanyvyecKkoro nuua B Te4eHme KaneHgapHoro roga,
HEe OOJ1XHa rnpeBblillaTb COPOK TPU MUITJTMOHA TPUCTA TbhbICAY py6ne171;

CcyMmma I'IO)KepTBOBaHVIIZ, OT ogHoro (*)I/I3VI‘-IeCKOFO nuuga B Teé4eHune KaneHgapHoro roga He
OOJPKHa npesbillaTb 4eTbipe MUIIJIMOHA TPpUCcTa TpuauaTb TbiCAY py6nel7|

O6Lwas cymma exerogHblX MOXepTBOBaHWUW, NOMyYEHHbIX MONUTUYECKON napTuen u ee
pervoHarnbHbIMU OTAENEHUSIMW, He [OMKHA NpeBbillaTb 4YeTbipe Mwunnuapga TpucTa
TpMauaTb MUNIMOHOB pyonen, npu 3TOM CyMMa EXEerofHblX MNOXepTBOBaHWUA,
NONyYeHHbIX PErnoHarnbHbIM OTAENeHMEM MONUTUYECKON NapTuM, He OOMKHA NpeBbillaThb
BOCEMbECST LUECTb MUMITMOHOB LIECTLCOT ThicsY pybnen.

CoOCTBEHHMKOM WMyLleCTBa NOJIMTUMECKOW napTuM, B TOM 4MCMle MMYyLleCcTBa ee
pernoHanbHbIX  OTAENEHUA W WHbIX  CTPYKTYPHbIX  nogpasgeneHun, sABnseTcA
nonuTMYeckaa napTMsa B LenoMm. PernmoHanbHble OTAENEHUS U WHblE€ CTPYKTYPHblE
noapasaeneHnsa ¢ npaBaMn IOPUONYECKOro NULEA NONMTUYECKON napTum obnagalT npaBoM
OonepaTMBHOIrO ynpaBfeHus UMYLLECTBOM, 3aKpensieHHbIM 3a HUM COOCTBEHHWKOM, MMEOT
caMOoCTOsITeNbHbIA BanaHc UM cmeTy.

OTBeTCTBEHHOCTb 3a ocylecTBneHne PUHAHCOBOW OeATENbHOCTU MOMUTUYECKOW napTuu,
ee pervoHanbHbIX OTAENEHUN U UHbIX 3aperncTpupoBaHHbLIX CTPYKTYPHbIX NoAapasgeneHun
HecyT HasHa4aemble B COOTBETCTBUM C YCTaBOM MOMUTUYECKOW MapTuM YNOMHOMOYEHHbIe
nvua (prnHaHcoBble).

Monutnyeckaa nNapTUa camMoOCTOATESNIbHA B PeLleHUMM XO3ANCTBEHHbLIX BOMPOCOB CBOEN
OeATenbHOCTH.

BaxHon opmon rocyoapCTBEHHOM NOAAEPXKKMA MNOSIUTUYECKMX MNapTUN SBNSIeTCA WX
rocygapctBeHHoe duHaHcupoBaHue. OHO  ocyuwlecTBnsieTcd MO  WUTOraM  y4actus
noNMTMYECKUX napTun B Bblbopax B Uendx KOMMAeHcauuMum QUHAHCOBLIX 3aTpar
NONMTUYECKNX NAPTUN 3a cYeT cpeacTB dhedepanbHoro 6GooxkeTa.

O6bwumin obbem cpeacts denepanbHOro GrOAKeTa, BblAENSAEMbIX HA 3TU LENN, HE MOXET
OblTb MeHee 20-Tn pybnen, YMHOXEHHbIX Ha YUCNO u3bupaTtenen, BKIHYEHHbIX B CMNCOK
nsbupartenen Ha Gnwkanwmnx npegpiaywmx Bolbopax genyrtatoB [ocyaapcTBeHHOW [dymbl
depepanbHoro Cobpanus Poccunckon Pepepaumn nmbo Bbibopax [lpesngeHTa
Poccuinckon ®epepaunn. (Tak, Hanpumep, u3 ¢ghedepasnbHozo 6rodxema ¢ 2011 200y Ha
uesiu 2ocydapcmeeHHo20 (huHaHCcUpos8aHUs NoaumMuyYeckux napmut 6b110 8bi0e/1eHO OKOS10
1,3 munnuapda pybned.)

MomMumo npsaAmMoro puHaHCUPOBaAHWS, FOCYOAPCTBOM OCYLLECTBASIETCA W KOCBEHHas
nogaepkka y4acTHUKOB M30MpaTenbHOro npouecca, Kotopasi CBsi3aHa C NpeaoCTaBneHnemM
©ecnnatHoro acMpHOro BpemMeHn ans uenen MHdopmMaunoHHoro obecneyeHusi BbIGopos, a
TaKKe HanoroBbIX fbroT, NPUMEHSIEMbIX K n3bupartenbHbiM boHaam.

®uHaHcupoBaHMe  BblGOpoB —  0coObIi  MpeaMeT  NpPaBOBOro  PerynvMpoBaHus,
npeanonaratoLmin  yCTaHOBIIEHWE MNapaMeTpoB PacXOdOBaHWsS CPEACTB, UX WCTOYHMKOB,
npoueayp, pelleHns BonpocoB dOpMMPOBAHMS U pacxofoBaHus n3bupaTtenbHbIX (OHA0B,
opraHvM3aumio OesTenbHOCTU (PUHAHCOBbLIX YMOSTHOMOYEHHbLIX MONUTUYECKUX NapTUiA U
Apyrue Bonpochl.
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B poccunckom 3akoHogaTenbCTBE yKasaHHble BOMPOCHlI NOAPOOHO yperynmpoBaHbl B rnaBse
VIII ®epepanbHoro 3akoHa «O6 OCHOBHbIX rapaHTUSIX M3bupaTenbHbIX NpaB U nNpaBa Ha
yyactne B pedepeHayme rpaxgaH Poccuiickon ®epepauumny», a Takke cneumnarnbHbIX
3aKkoHax cefepanbHOro N perMoHasnibHOro YpoBHs.

Y4yacTHuMkn un3bupaTenbHOro npouecca (NONUTUYECKME napTuM W KaHaugatel) Ans
(PbMHaAHCMPOBaHMA CBOEN Wn3OMpaTenbHOM KamnaHuM o00s3aHbl co3daBaTb COOCTBEHHbIE
nsdbuvpartenbHble OHAbI. [leHexHble cpeacTBa pas3MEeLLalTCs Ha cyeTax B KPEAUTHbIX
opraHuM3aumsax, 3aperMcTpMpoBaHHbIX Ha TeppuTopun Poccuinckon deaepaumm.

MopsiAOK 1 UCTOYHWMKM POPMUMPOBaHUSA M3bupaTenbHbiXx GOHOOB, LUENnuM u nopsigok
pacxofoBaHNA CPeACTB TakkKe pernameHTUpPYHTCS 3aKOHOM.

Ha nonutuyeckon napTuv, e€e pernoHanbHOM OTAENEHUN NEXUT OTBETCTBEHHOCTb 3a
NPaBWUibHOCTb, [OOCTOBEPHOCTb W 3AKOHHOCTb MOMy4YaeMblX CPEeACTB. (Harpumep, 8
coomeemcmeuu ¢ rnyHkmom 4 cmamsu 30 ®edeparnibHo20 3akoHa Ne 67-©3 napmuu
06513aHbl 8EPHYMb M0OXepMme0o8aHusi, nocmynuewue U3 3arnpeweHHbIX UCMOYHUKo8 ubo ¢
rpesbiweHUeM npedesibHo oMyCMuUMbIX PasMepPos8, 8 medyeHUe Mecsiua co OHS Mosy4YeHUs
obpamHo xepmeosamerisiM, a 8 cllydae He803MOXHOCmU e038pama (fpu nocmyrneHuu
aHOHUMHO20 fnnamexa) — nepeducnumes 8 oxod Poccutickol ®edepayuu).

®dyHKUMM no obecneyeHuo KOHTPONS 3a [AOEeATEeNbHOCTbI MOMUTUYECKUX NapTUh, WX
pernoHanbHbIX OTAENEHUIN N NHBIX CTPYKTYPHbIX NOApPa3AeneHunin BKIYatoT:

- KOHTpOnb 3a CoOnAeHMeM MOMUTUYECKUMW NapTUSIMU, WX  pPernoHanbHbIMK
OTOENEeHUsMN U CTPYKTYPHbIMW MoApasaeneHnsaMn 3akoHogaTenbctea Poccuiickon
depepauny;

- KOHTPONb 3a COOTBETCTBMEM [AEATENbHOCTM  MOMUTUYECKUX  NapTUA,  UX
pernoHanbHbIX OTAENEHUA U WHbIX CTPYKTYPHbIX MoApasaeneHuid MNONOoXeHUsaM,
uensm u 3agadam, NpeaycMOTPEHHbIM yCTaBaMm NOMUTUYECKUX NapTUiA;

- KOHTPOINb 3a WCTOMHMKAMW [OXOA0B MONMUTUYECKMX MapTUN, MX PernoHanbHbIX
OTAENEeHUN N UHbIX 3aperMCTpMpoBaHHbIX CTPYKTYPHbIX NogpasaeneHnin, pasmepamm
nony4aemMbiXx MU AEHEXHbIX CPeaCTB U ynnaTon Hanoros.

CpeactBa m3bupaTtenbHbix POHAOB UMEKT LierneBoe Ha3HayYeHne U MOoryT UCMonb30BaThCs
TONbKO Ha MOKPbITME PacxodoB, CBA3aHHbLIX C NpPoBedeHMEeM n3bupaTtenbHOW KamnaHuu.
O6bem wm3bupatenbHblX (OHAOB  yCTaHaBNMBAETCA  3akoHOAAaTeNlbHO WU MMeeT
onpegeneHHble npegensl. (Hanpumep, Ha ebibopax deriymamos [ocydapcmeeHHOU [ymbi
wecmoz2o cosbiea 8 dekabpe 2011 200a KaxOas napnameHmckas napmus, 6e3 yyema ee
peauoHarbHbIXx omdeneHul, umesia npaso uspacxodosame He 6oree 700 MunIUOHO8
pybnet (8 2007 200y — 400 munnuoHoes pybned).

KoHTponb 3a ¢OpMMpPOBaHMEM W pacxogoBaHWMEM CpeAcTB u3bupartenbHbiX (OOHOOB
Bo3naraetca Ha LMK Poccuun, mnsbmpatenbHble KOMUCCUU MHBbIX YPOBHEW. [enCTBEHHbIM
WHCTPYMEHTOM  KOHTPOMA, NpefyCMOTPEHHbIM  Mn3bupaTtenbHbiM  3aKOHOOATENbCTBOM,
SIBMISIOTCA  KOHTPOJIbHO-PEBU3NOHHbIE  CNYXObl, dopMupyemble Mpu  mnsbupaTenbHbIX
KOMUCCUAX Pa3NNYHOIo YPOBHS.

II. Cuctema KoHTpons 3a WHAHCUPOBAHWEM MONMTUYECKMX napTui B Poccunckon
®epnepauun MosTHOCTLIO COOTBETCTBYET MEXOYHapoAHbIM CTaHAapTam U Aaxe BO MHOIMoM
NPEeBOCXOANT UX.

C uenbio NOATBEPXOEHWUS AAHHOrO Te3nca MNPeACcTaBnseTcs BO3MOXHbIM 00OpaTUTbCA K
paboTte Hay4Horo akcnepta NPEKO r-Ha MB-Mapu [y6ne «®uHaHcupoBaHne nonmnTuyecknx
napTuin: nepeble 22 oueHkn MPEKO». OT0 mnccneposaHne OXBaTWUMNO TakWe CTPaHbl, Kak
AnbaHus, benbrus, Xopsatus, [LaHus, OcToHus, PuHnaHausa, PpaHums, [epmaHus,
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UcnaHgns, Wpnangua, Nateusa, Jlutea, Jliokcembypr, ManbTa, Hugepnangbl, Hopserus,
Monbwa, Cnosakua, Cnosexus, Vicnanusa, LWseuna n Bennkobputaxums.

OctaHoBMMCA Ha psge Te3UCOoB Yka3aHHOW paboTbl U CpaBHUM CUTYyaLMIO B YKa3aHHbIX
CcTpaHax ¢ Poccuen.

o HeobxoaMmbln aneMeHT AOns  perynupoBaHns (UHAHCUPOBAHUS MOMUTUYECKUX
napTuin, KOTopbl BblgenseT HayuvHbld akcnepT NPEKO B cBoen paborte, — 370 Hanuuune
YCTaHOBIIEHHOrO B 3aKOHOAATENbCTBE pasrpaHNyYeHnss Mexay TekyLum puHaHcMpoBaHUeM
NONMUTUYECKOW NapTum u ee (PUHAHCMPOBaAHMEM B KayecTBe y4vacTHMKa m3buparternbHOro
npouecca. «B HekoTopbIx CTpaHax OeWCTBYyeT 3akoHOoAaTenbCTBO O (PUHaAHCUMPOBaHUMU
NONUTUYECKNX MapPTUA, HO Y HUX HET COOTBETCTBYHOLIMX HOPM O (PMHAHCMPOBAHUU
n3bupartenbHblx kamnaHui (...) TPEKO noTtpeboBana ot ®paHumm obecneynTb, YTOObLI
nonuTUYECKne napTun, KoTopble MPOoUHAHCUPOBaNN n3bupaTtenbHyl KamnaHuil CBOEro
KaHOMgata wnu noggepxann ero (ee) 4Yepes cpeactBa  MaccoBOM  MHGOPMaUUW,
npeacTaBunM B KOMMETEHTHbIN HaA30pHbIN opraH NoapobHble AaHHble O CBOEM y4acTum,
MHAHCOBOM UNN WMHOM, B u3OMpaTeNnbHOW KamnaHun, U 4YTOObl 3TM AaHHble Obinu
npoBepeHbl U CTann AOCTOSHUEM OOLLECTBEHHOCTU. AHanornyHble pekomeHaauun Obinu
AaHbl Fepmanmm n JaHmm».

N3bupartenbHoe 3akoHogaTenbCcTBO B Poccuiickon ®egepaumm, B CBOK ovepeab, HapaBHe C
TeKyLlen AesaTeNbHOCTbIO NONUTUYECKUX NapTUI, onpeaensieT NpaBoBOW CTaTyC KaHAMAaToB
n un3bupartenbHbIX 00bEAUHEHWI, a Takke perynupyet nopsgaok UHAHCUPOBAHUS WX
n3bmpatenbHbIX KaMNaHWN.

B Poccuiickon ®egepaumm noHATME NONUTUYECKOM NapTMm AaHo B ctatbe 3 PeaeparnbHOro
3akoHa «O nonuTuyecknx naptusax». [lonuTndeckass naptTms — 3TO 0OLWECTBEHHOE
obbeamHeHne, co3gaHHOEe B Uensx yyactus rpaxgaH Poccuiickon depepaunn B
NONIMTUYECKON >XM3HM obLllecTBa nocpeacTBoM (POPMUPOBAHUSA U BbIPAKEHUA KX
NONMMTUYECKON BOSM, yd4acTusi B OOLLECTBEHHbIX M MOMUTMYECKMX akuusx, B Bblibopax u
pedepeHgymax, a Takke B UeNsX MPeAcTaBeHUs WHTEPECOB rpaxgaH B oOpraHax
rocy4apCTBEHHOM BNacTu U opraHax MeCTHOro camoynpasfeHust.

MoHaTHe wmnsbupartenbHoro obbveaMHeHust AaHo B cTtaTbe 2 PepepanbHoro 3akoHa «0O6
OCHOBHbLIX rapaHTusX n3bupartenbHbIX MpaB K NpaBa Ha ydacTue B pedepeHayme rpaxgaH
Poccuiickon ®egepaunny. W3bupatenbHoe oObeauHeHWe — nonuTUYeckas napTus,
uMeroLas B COOTBETCTBUM C dhefeparnbHbiM 3aKOHOM MNPaBo y4yacTBOBaTb B Bblbopax, a
TaKKe pervoHanbHOe OTAEeSNIeHME WU MHOE CTPYKTYPHOE noapasgerieHMe MoSNIMTUYECKON
napTuu, MMerowme B COOTBETCTBMM C doedeparnbHbiM 3aKOHOM MNpaBO y4yacTBOBaTb B
Bbl6Opax COOTBETCTBYHOLLErO YPOBHS.

Mpn npoBedeHUM BbLIOGOPOB AenyTaToB NpPeacTaBUTENbHBLIX OPraHoB MyHULMNANbHbIX
obpasoBaHui NO oAHOMaHAATHbIM M (MNK) MHOroMaHZaTHbIM M3bupaTenbHbIM OKpyram,
rnaB MyHMUmMnNanbHbix 06pa3oBaHun M3bupaTenbHbIM 00beaANHEHMEM SBNSAETCH TakkKe MHOE
obuwectBeHHOe OObeauHeHne, ycTaB KOTOPOro npegycMaTtpuBaeT ydactue B Bblbopax u
KOTOpoe co3aaHo B hopme 0OLLEeCTBEHHOM opraHM3aumnm Nimbo obLLECTBEHHOIO ABUKEHUS U
3aperncTpmpoBaHO B COOTBETCTBMM C 3aKOHOM Ha YPOBHE, COOTBETCTBYHOLLEM YPOBHIO
BblOOpoB, wunu Ha 6onee BbLICOKOM YPOBHE, WM COOTBETCTBYKOLWEE CTPYKTYpHOE
nogpasgeneHve ykasaHHoro obuwectBeHHOro obbeavHeHusa. [lpu 3TOM  yKasaHHoe
obuiecTBeHHOe 06beauHeHNe NUMOO BHECEHHbIE B €ro yCTaB WU3MEHEHMSI U OOMOSHEHWUS,
npeaycMmaTtpusaroLlme yyactme B Bblbopax, AOMKHbI ObiTb 3aperncTpmpoBaHbl He No3gHee
4YeM 3a OAMH rof 4O AHS rofloCoBaHMs, a B Criydae HasHayYeHus BbiIbOpOB B OpraH MeCTHOrO
caMoynpaBlieHNss B CBA3N C AOCPOYHbIM MpeKkpalleHNeM ero nosIHOMOYU — He nosgHee
yeM 3a LecTb MECSLIEB 0 AHS FONOCOBaHUS.
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duHaHcupoBaHne mnsbmpartenbHbiXx POHAOB KaHOMAATOB M M3bupaTtenbHbIX 00beanHeHUN,
Kak yXe oTMmevanocb paHee, perynupyetca PepepanbHbiM 3akoHOM «O6 OCHOBHbIX
rapaHtTuax wusbupaTtenbHblX MNpaB WM nNpaBa Ha ydactTme B pedepeHayme rpaxpaH
Poccuinickon ®depepaumm», a Takke cneumanbHbiMM 3akoHamu O Bblbopax. Kangugarhbl
00s13aHbl co3gaBaTb COGCTBEHHblE M3bupaTtenbHble GoHAbl Ans OMHAHCMPOBaHUST CBOEWN
n3bunparenbHON KamnaHum B Nepuoa nocne nMCbMEHHOro yBeAOMITEHUSA COOTBETCTBYHOLLEN
n3bupaTtenbHon Komumccum 006 KX BbIABWKEHUM (CaMOBLIOBWKEHUKW) OO0 nNpencTaBfeHus
OOKYMEHTOB ANS WX perucrpauum 3T1on mnsbupatenbHon komuccuen. lNpu npoBeneHun
BbIOOPOB B OpraHbl MECTHOrO CamoOynpaBfieHUs CO34aHvMe KaHAMaaTtoM M3bupaTernbHOoro
doHaa HeobA3aTENBHO NPU YCIIOBUX, YTO YNCIO n3bupaTtenen B nsbuparenbHOM OKpyre He
npeBbIWaeT NATb ThiCAY U PUHAHCMPOBAHME KaHANOATOM CBOEN u3bupaTeribHOM KaMnaHum
He npousBoguTca. B 3TOoM cnydae kaHAvaaT  yBeAOMNSET  COOTBETCTBYHOLLYIO
n3bupatenbHyto KoMnccuio 06 ykaszaHHbIX 06CTOATENbCTBAX.

N3bupaTtenbHble 06beanHEHUS], BblABUHYBLUME CMUCKWU KaHAMAATOB, ANs MHAHCUPOBaHUS
cBoell n3bupaTtenbHOM KamnaHuvM 06sA3aHbl co3daBaTh M3bupaTenbHble QOHAbI Mocrne
perucTpaumMm WX YNoNHOMOYEHHbIX nNpeacTaBuTenein no  UHAHCOBLIM  BOMpocam
COOTBETCTBYHOLUMMU U3OUpaTENBHBIMU KOMUCCUSIMMU.

3anpewatotca  6e3  OOKyMeHTanbHO MNOATBEPXKAEHHOrO cornacust  YnofIHOMOYEHHOro
npeacraBuTens No UHaAHCOBLIM BOMpocam n3bupaTenbHoro oobeanHeHus n 6e3 onnatbl
M3 COOTBETCTBYHOLLEro M3bMpaTenbHoro ¢oHAa BbINOMHEHWE oOnfladvMBaemblx paborT,
peanusauus TOBApOB, OKa3aHMe MnaTHbIX YCNyr, MPSMO MM KOCBEHHO CBSI3aHHbIX C
BbIGOpaMuM 1 HanpaBeHHbIX Ha JOCTKEHME onpeaerieHHoro pesynbTaTa Ha BelGopax.

Kak 6bIno ykaszaHo paHee, KOMUCCUM OCYLLIECTBISOT KOHTPOMb 3a NopsakoM hopMUpoBaHms
CpPeacTB m3bupaTenbHbIX POHOO0B U3GUpaTENbHLIX 0OGbEAUHEHWUA U PAcXOAOBaHMEM 3TUX
CpeacrTs.

CooTBeTcTBYIOLLAs KOMUCCUSI 0 OHA rONOCOBaHMA Ha Bblbopax nepmMoamyeck Hanpasnsaet
B CpeAcTBa MacCOBOW MHGopmauun ans onybrnvkoBaHMS CBEAEHUSsI O MOCTYMNNeHun u
pacxogoBaHWM  CPeAcTB  u3bupartenbHblXx (OHOOB. Pegakuum rocygapCTBEHHbLIX U
MyHMLMNANbHbIX MNEPUOONYECKMX MNeYaTHbIX M34aHWA COOTBETCTBEHHO YPOBHIO BbIOOPOB
06s3aHbl NybGnvKoBaTb YyKa3aHHble CBEAEHUsl, NepedaBaeMble UM  KOMUCCUSMU OIS
onybnukoBaHusi, B TeYeHWe Tpex AOHeW co [OHs nonydyeHus. O6bem noanexawmx
ony6nMKOBaHUIO CBEAEHMI YCTaHaBNMBAETCSl COOTBETCTBYHOLMM 3aKOHOM O BblGopax.

B cootBeTCcTBMM C NyHKTOM 6 cTaTbn 34 ®enepanbHOro 3akoHa «O MONUTUYECKMX NapTUAX»
CBOAHbIV (DMHAHCOBLIN OTYET NOMUTUYECKON NAPTUN COOEPXKUT CBeAEHUA 06 UCTOUHMKaX U
0 pasMepax [OeHeXHblX CpeacTB, MOCTYMMBLUMX Ha CYeTa MOMUTUYECKOW napTun, ee
pernoHarnbHbIX OTAENEHUN U MHbIX 3apermcTpMpOBaHHbIX CTPYKTYPHbIX MOApa3feneHun B
OTYETHOM rofy, O pacxogoBaHWMM 3TUX CPeacTB, 06 MMyLLEeCTBE MOMUTUYECKOW MapTum C
ykasaHuem ero CTOMMOCTM M CBeOEeHUMM O ero rocyfapCTBEHHOW peructpaumm, a B
OTHOLUEHUN MMYLLECTBa, MOCTYMMBLUErO B KayeCTBE MNOXEPTBOBAHWI, TaKKe CBeOEeHUMW O
XepTBoBaTensax, OCyLeCTBUBLUNX NOXEPTBOBaHMSA B BUAE nmyLlecTtsa. [pu aTom cpeacTsa,
n3pacxogoBaHHble MONUTUYECKOW MapTUEn, ee pernoHanbHbIMU OTOEMNEHUSMU U UHBIMU
3aperucTpmpoBaHHbIMU CTPYKTYPHBIMM MOApasgeneHMsaMmn Ha MnogroToBKy M MpoBedeHue
BbIOOPOB, YYMTBIBAIOTCA OTAENBHO.

Takum obpasom, B Poccurickon Peaepaumnm He NpocTo 3aKoHOAATENIbHO 3aKpensieHbl
COOTBETCTBYHOLLUUE MOHATUSA, HO U obecnevyeHa 065A3aHHOCTb NONMUTUYECKUX NapTUNA —
B TeKywem nepuoae, U usbumpatenbHbIX OObLeAMHEHUM — B paMKax y4vacTus B
n3bunpaTtenbHbIX KAMNAHUAX, NPeACTaBNATbL COOTBETCTBYHOLLYHO OTYETHOCTD.
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o B oOTHOWeHWM NOXepTBOBaHUM MOMUTUYECKMM MNapTUAM W WX pPernoHasnbHbIM
oTaeneHuam B pabote «PuHaHCMpOBaAHME MONUTUYECKMX MapTUMA: NepBble 22 OLEHKK
NPEKO» oTmeuvaetcs, 4to «cTtatbsd 12 PekomeHgauuun 4(2003) Komuteta MwuHUCTpOB
Coeeta EBponbl 06 06wmx npaBunax O0pbbbl C KOppPYNUMEN, KacalwLMXCS BOMPOCOB
(PUHAHCMPOBAHUSA MNOMUTUYECKMX NapTUM U  uM3bupaTenbHbIX KaMnaHuh (ganee —
PekomeHpauns) Tpebyer, YTOObI NnoXXepTBOBaHMSA NONUTUYECKNM napTusam
pernctpmpoBanuch. JomkHbl 6bITb KOHKPETHO YKa3aHbl BUA M CyMMa NOXepTBOBaAHWMI, @ YTO
KacaeTcs MNOXepTBOBaHUM CBbIE OMpedeneHHon CymMMbl, crnefyeT ykasbiBaTb WUMS
OOHOPOB. HesHaunTenbHOe YNCrO rocyaapcTB paspellaeT aHOHUMHbIE MOXEPTBOBaHUS, B
ToM yncne Anbanusa, JaHns n Manbta. Hanpumep, noxepTBOBaHWS 3anpeLleHbl B OCTOHWUN,
HO Takue 3anpeTbl He MPUMEHSIOTCS B OTHOLLUEHWW YNEHCKMX B3HOCOB, a MapTUM MOryT
onpeaensaTb caMu, Kakme NnoXepTBOBaHUA crieqyeT paccMaTtpuBaTth Kak B3HOCHI BoobLle, a
Kakue Kak YrieHCKMe B3HOChI, B YACTHOCTWY.

O6paLluasck kK nepuoay nsbupatenbHon komnaHmm B Poccuiickon degepauunn, Heobxoammo
OTMETUTb, YTO B COOTBETCTBUM C NYHKTOM 5 ctatbm 58 ®depepanbHoro 3akoHa «OO6
OCHOBHbIX rapaHTusix n3bupaTtenbHbIX NpaB 1 NpaBa Ha y4acTue B pedepeHayme rpaxaaH
Poccuinickon  ®epepaunmn»  undbupatenbHble  GOHObI  KaHOMOATOB,  M30MpaTenbHbIX
o6beanHeHMI MOTyT cO30aBaTbCs 3a CYET:

a) cobCTBEHHbIX CpeaCcTB KaHaMaaTa, nsbmnparenbHoro oobeanHeHus;

6) cpencTB, BblOEeNEHHbIX KaHAWAATy BbIABUHYBLUMM €ro  M3bupartenbHbIM

obbeanHeHunewm;

B) [OOPOBOMbHbBIX NOXXEPTBOBAHWUI rPaXKaaH;

r) LOGPOBOSBbHBIX NOXEPTBOBAHUIA IOPUANYECKNX NNL;

A) CcpenctB,  BblOENEHHbIX  kaHaugaTy, un3bupartenbHOMy  00beauHEHUHo

COOTBETCTBYIOLLEN N3OMpaTENBHOM KOMUCCUEN, B Clydae, ecnv 3To NpeayCMOTPEHO

3aKOHOM.

B cootBeTCcTBMM C NyHKTamMmun 7 M 8 yKasaHHOW CTaTbM NPU BHECEHUW MNOXEPTBOBAHUSA
rpakgaHvH ykasbiBaeT B NraTeXHOM AOKYMEHTE creaytolime ceegeHns o cebe: hamunuio,
NUMS, OTYECTBO, AaTy POXAEHUS, aapec MecTa XUTenbCTBa, CEPUI0 U HOMEP nacrnopTa unu
3aMeHSI0LLIEro ero AOKyMeHTa, MHopMaLmio O rpaKaaHCTBe.

Mpyv BHECEHUWM MOXEPTBOBAHUSA HOPUOUNYECKUM JIMLOM B MAATEXHOM  MOPYYEHUU
yKasblBalOTCA  Ccrieqylolime  CBedeHUss O  HeM:  UAEHTU(PMKAUMOHHBLIA  HOMep
Hanoronnartenblika, HauMeHoBaHWe, AaTa peructpaumm, 6aHKOBCKME PEeKBU3NUTLI, OTMETKA
06 OTCYTCTBUM OrpaHuYeHni, NpeayCMOTPEHHbIX 3aKOHOAATENLCTBOM.

Tak, nyHkToM 6 ctatbm 58 depepanbHoro 3akoHa «O6 OCHOBHbIX rapaHTMAX
n3bupaTtenbHbIX MNpaB M nNpaBa Ha ydacTme B pedepeHayme rpaxgaH Poccuickon
depepauuny» ycTaHOBMNEHblI 3anpeTbl Ha BHECEHME MOXepTBOBaHWA B wusbupaternbHble
doHAbl KaHAMAATOB, 3apermcTPUPOBaHHbIX KaHaAMAAToB, u3bupartenbHbix 06beaNHEHUN, B
TOM 4YMCNEe aHOHUMHbLIMUK XXepTBoBaTeNnaMu. [log aHOHMMHBIM XepTBOBaTENEM NOHUMaEeTCs
rpaXkgaHvH, KOTOPbIA He yKasan B MNNaTeXHOM [OKYMEHTE Ha BHECEHWE MNOXEePTBOBAHUSA
noboe 13 crnegyowmx ceegeHuni: haMmmnmio, UMa U 0TYECTBO, aapec MecTa XUTtenbcTBa —
UNun ykasan HeaoCTOBepHble cBeaeHus; Nnbo opuanyeckoe nmuo, 0 KOTOPOM B NIATEXHOM
AOKYMEHTE Ha BHeCEeHVe MOXepTBOBaHUSA He yka3aHo nwboe n3 creayowmx CBeOeHWUN:
NOeHTUMKALMOHHBIN HOMEP HanoronnaTtenbliuka, HaMMmeHoBaHe, GaHKOBCKNE PEKBU3UTDI
— WNK yKasaHbl He4OCTOBEPHbIE CBEAEHUS.

AHanormyHble OrpaHuvyeHns Ons nonuTUYEeCKMX MapTuin ycTaHoBneHbl B cTtatbe 30
depepanbHoro 3akoHa «O MNONMUTUYECKUX NAPTUAXY.

. B oTHOLWEHMM packpbITus MHopMaumn O XxepTeoBaTene B paboTte oTMe4yaeTcs, UTo
oueHo4Has rpynna NPEKO HeogHOKpaTHO BbICTyMNana npoTUB CIIULLKOM BbICOKMX MOPOroBbIX
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3HaYeHNN Ans packpblTvs UHdopmaumn. Hanpumep, Takon nopor B ['epMaHun CrMLLKOM
BbICOK. MapTumn oosmkHbl coobiaTb MMsi JOHOPOB B CBOMX OTYEeTax, ecnun obwias cymma mnx
noXxeptBoBaHMN B TeyeHne roga npesBbiwaer 10000 EBPO. O6 wHanBMAyanbHbIX
noxxepTeoBaHusiX, npesbiwatrowmx 50000 EBPO, cnegyer coobwatb HemenneHHo
Mpencepartento byHaectara.

B [aHun, OTYETHOCTbL MONMUTMYECKOW nNapTUM [OSMKHA BKMAYaTb WMMeHa W agpeca
PU3NYECKNX U IOPULMYECKMX UL, KOTOPbIE BHECN noxepTBoBaHusa cebiwe 2700 EBPO, Ho
HEe CyMMbl, KOTOPbI€ BHEC KaXabli AOHOP B OTAENbHOCTH.

B cootBeTcTBUM ¢ nyHKTOM 10 cTtaTtbn 68 denepanbHoro 3akoHa «O Bbibopax genyTaTtoB
locypapctBeHHon  Oymbl  depepanbHoro  Cobpanua  Poccunckon — depepauuny
o6s3aTtensHOMY OnNyGnMKOBaHUIO NoAanexart CBeAeHUs:

1) o (pnHaHcoBOM onepauunm MO pPacxogoBaHUIO CPeacTB M3 COOTBETCTBYHOLLErO
n3bupartenbHoro ooHaa (CpeacTB NONMTUYECKON NapTMK) B CriyYae, ecnu ee pasmep
npesbiwaeT 800 Tbicay pybnen (npumepHo 20 000 EBPO) ana nonutnyeckown
naptum n 100 Toicay pybnen (npumepHo 2500 EBPO) gna ee pernoHanbHOro
oTaeneHus;

2) O HOpUAMYECKMX NMUax, NepPevYnCcnuUBLUMX B COOTBETCTBYIOLMIA N3OUpaTEnbHbIn
doHA (Ha cYeT MoNMUTUYECKOM napTumn) OOOPOBOSbHLIE MOXEPTBOBAHUSA B CyMMeE,
npesbiwatowen 400 Toicay pybnen (npumepHo 10 000 EBPO) gnda nonuTtudeckomn
naptum n 50 Tbicay pybnen (npumepHo 1250 EBPO) gna ee permoHanbHoOro
oTaeneHus;

3) 0 Konn4yecTBe rpaxkaaH, BHECLUMX B COOTBETCTBYOLLMNNA M3bMpaTenbHbin doHa (Ha
cyeT MNOMUTUYECKOW napTuM) [[OOPOBOMbHBbIE MOXEPTBOBAHWS Ha  CyMMy,
npesblwatowyo 40 Thicay pybnen (npumepHo 1000 EBPO) ans nonuTtuyeckon
naptmm un 20 Tbica4y pybnen (npumepHo 500 eBpo) OnNsi ee pernoHanbHOro
oTaeneHus;

4) o0 cpeactBax, BO3BpalLEHHbIX >KepTBoBaTensiM M3 COOTBETCTBYHOLLErO
nsbupaTtensHoro doHga (Co cyeTa NONUTUYECKOW napTum), B TOM u4ucne ob
OCHOBaHWsIX BO3BpaTa;

5) 06 obwen cymme cpeacTs, MNOCTYNUBLLUMX B COOTBETCTBYHOLUMN N3OMpaTENbHbIN
doHO (Ha cyeT nonmuTMyeckorm napTum), n o6 oblen cymme u3pacxogoBaHHbIX
CPeAcTB.

dopma M ob6beM cBefeHMK, noanexawmx obssatenbHoMy onybnukoBaHuO B CpeacTBax
MacCcoBOW MHGOpMaLMn ycTaHoBreHa noctaHosneHmem LMK Poccum.

B oOTHOWeEHUN TeKywero (uUHaAHCUPOBAHUA MOMUTUYECKUX MNApPTUA  3aKOHOAATENbCTBO
Poccunckon ®epepauumn ycrtaHaBnueaeT criegywuwme TpebosaHus. B cooTBeTCTBUM C
depgepanbHbiM 3aKkOHOM «O MOMUTUYECKUX MAPTUSIX» OEHEXHble CpeacTBa MONUTUYECKON
napTMm pasMeLlatoTcsl Ha cyeTax B KPEeAWUTHbIX OpraHu3aumsix, 3aperMcTpuMpoBaHHbIX Ha
Tepputopumn Poccurickon ®egepaunn. Nonutudeckas naptusd, ee permoHanbHblie OTAeNeHns
N VHblEe 3aperMcTpUpoBaHHbIE CTPYKTYPHbIE nogpasaeneHns BnpaBe MMETb KaXaoe TONbKO
Nno 0gHOMY pacyeTHOMY CYETY.

MonuTuyeckasa napTus, ee pernoHarnbHble OTAENEHUS W WHble 3aperncTpyMpoBaHHbIE
CTPYKTYPHble MOAPAa3nerieHns  OCYLLECTBMASAKOT HAnoroBbll  yy4eT w  Byxrantepckyro
OTYETHOCTb B MOPSOKE W CPOKW, YCTaHOBIEHHbIE 3aKkoHo4aTenbCTBOM Poccuinckom
depnepauun onsa OPUANYECKNX N,
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Monutnyeckass napTus, €e pernoHarnbHble OTAENEHUA W UHble 3aperncTpupoBaHHbIE
CTPYKTYPHble noapasfeneHnsi OCyLWeCcTBASIOT yYeT NOCTynneHna N pacxogoBaHus CpeacTs
NOMIMTUYECKON NapTUM B COOTBETCTBMM C NyHKTamu 3—7 HacTodwen crtaten 34
depepanbHbiM 3akOHOM «O NOMUTUYECKUX MAPTUAXY.

Monutuyeckasa naptva npeactaBnseT B LleHTpanbHyto n3bupaTenbHytd  KOMUCCUIO
Poccuinckon ®depepaumm, a pervoHanbHOE OTAeneHne, WHOEe 3aperMcTpupoBaHHOE
CTPYKTYpPHOE noApas3deneHne nonuTUYeckom napTum — B M30MpaTernbHYl KOMUCCUIO
cybvekta Poccuiickon depepauuu, Ha TEeppUTOPUMM KOTOPOro OHU 3aperncTpupoBaHbl,
CcBeOeHUs O MOCTYMfieHMM W pacxodoBaHUM  CpPeAacTB.  YKas3aHHble  CBeOeHust
NpeAacTaBnslTCA exekBapTanbHO He no3gHee Yem 4Yepe3 30 OHEW CO AHS OKOH4YaHMs
KBapTana.

Monutnueckas naptms obs3aHa oawH pa3 B Tpu roga He no3gHee 1 anpens roga,
cnefyowero 3a OTYETHbIM, MpeacTaBnsaATb B LleHTpanbHyo m3bupatenbHylo KOMUCCUIO
Poccuinckon denepaumm CBOAHLIA (PUHAHCOBLIN OTYET O MOCTYMMEHUM U pacxogoBaHUU
CpeacTB B YKa3aHHbIM OTYeTHbIM nepuwon (Ao maa 2012 roga Takagd OTYETHOCTb
npeacTaBnsieTCa eXXerogHo).

CeefeHNst O MOCTYMMEHMM W pacXxofdoBaHWM CpPeacTB MOMUTUYECKON NapTUM AOSMKHbI
coaepxatb MHopMauno 06 UCTOYHMKAX U O pa3mepax AEeHEXHbIX CPeACTB, NOCTYNUBLLNX
Ha cyeTa COOTBETCTBEHHO MONUTMYECKOW NapTUW, €e PEernoHanbHOro OTAENIEHWUS, MHOro
3aperncTpUpoOBaHHOIO  CTPYKTYPHOrO  nogpasgeneHus, o  CTOMMOCTU  MMYLLECTBa,
NOCTYNMBLUEro COOTBETCTBEHHO MOMUTMYECKOW NapTUX, €e PerMoHarnbHOMY OTAENEHWI,
WNHOMY 3apermcTpMpoBaHHOMY CTPYKTYPHOMY MoApasfeneHnto B KayecTse NoXepTBOBaHUMN,
N XKepTBOBaTENsX, OCYLLECTBMBLUNX NOXEPTBOBAHMSA B BUOE MMYLLECTBA, O pacxogoBaHWK
COOTBETCTBEHHO MOMUTUYECKON NapTUEel, ee pPernoHanbHbIM OTAENEHUEM, WHbIM
3aperncTpUpoBaHHbIM CTPYKTYPHbLIM NoapasaeneHnem cpeacTB NonmMTUYecKon napTuum.

CBOAHbIN (PMHAHCOBLIN OTYET MONMUTMYECKOW MapTMM OOMKEH coaepXxaTb cBeaeHust o6
WUCTOYHUKAX M O pasmepax LEHEXHbIX CpedcTB, MOCTYNUBLUMX Ha cyeTa MONUTUYECKOMN
napTun, ee pervoHanbHblX OTAENMEHUA W  WHbIX 3aPErnCTPUPOBAHHBLIX CTPYKTYPHbIX
nogpasgeneHnin B OTYETHOM roAdy, O pacxo4oBaHMM 3TUX Cpeacts, o6 wumyllecTse
NONMUTUYECKON NapTUM C yKasaHWeM ero CTOUMOCTW U CBedEeHWA O ero rocygapCTBeHHOM
perncTpaumm, a B OTHOLUEHUM UMYyLLeCTBa, MOCTYNMBLUErO B KavyecTBe MNOXEepPTBOBAHWMN,
TaKKe CBEOEHMIN O XepTBoBaTENAX, OCYLLECTBMBLUNX MOXEPTBOBAHUSA B BMAE UMYyLLECTBA.
Mpn aTOM cpeacTtBa, WU3PaACXOAOBAHHLIE MOMUTUYECKON NapTUEN, ee pPernoHanbHbIMU
OTOENEHUSAMN U MHBbIMU 3aPErNCTPUPOBAHHBIMU  CTPYKTYPHbIMU MOAPA3LeNeHnaMn Ha
noaroToBKy 1 NpoBeaeHne BbIOOPOB, YYNTLIBAOTCHA OTAESBbHO.

CBOOHBIN  (DMHAHCOBLIA  OTYET MONMUTUYECKON napTun pasmMelwlaetcd LleHTpanbHon
n3bupaTtensHonm komuccumen Poccuiickon ®Pepgepaumm Ha ee  chneumanbHOM canTe B
MHAOPMALIMOHHO-TENEKOMMYHUKALIMOHHON CceTu ofLero nonb3oBaHWs He Mo3gHee 4Yem
yepes ABa Mecsdua CO AHS npeacTaBneHuss NONUTUYECKOW NapTUen ykasaHHoro otdeta (u
ABNAETCA OOCTynHbIM nobomy nonb3oBatento WHTepHeTa). CBegeHus O pesynbraTtax
NPOBEPKM CBOAHbLIX PUHAHCOBLIX OTYETOB MOMUTUYECKUX NAPTUA AOBOAATCA A0 CBEAEHUS
COOTBETCTBYIOLMX MOMUTUYECKMX MapTun u pasmelyatotrca LleHTpanbHon mnsbupaTtensHou
komuccuen Poccuickon ®Pepepaumm Ha ykasaHHOM cavTe, a Takke HanpaBnawTca Ang
ny6nvkaumm B obLLEepOCCUNCKME Nepnoanyeckne neyvaTHble n3gaHus.

. Kak oTmevaetca B pabote HayuHoro akcnepta, PEKO Bcerga npusbiBana k
egumHoobpasmio B TpeboBaHusAX, CBeAeHUSX U 0opMreHMM (PUHAHCOBOW OTHETHOCTU
nonutnyecknx napTnn. O6ecnokoeHHOCTb Obina BbipaXeHa B OTHOLEHUW perynnpoBaHus B
Wcnanun, Upnanguum, Hopsernn, Huaepnangos, Benvkobputanum n CrioBakun.
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B cooTtBeTCTBUM C NYHKTOM 7 cTaTbh 34 depepanbHOro 3akoHa «O NONUTUYECKUX NapTUSX»
dopma cBOAHOrO UHAHCOBOrO oOT4YeTa M dopma CBEAEHMM O MOCTYNfEHUN U
pacxofoBaHWM CPeacTB B NeYaTHOM M MalMHOYMTaeMoM Buae yctaHoBrneHa LieHTpanbHon
n3bupatensHon kommccuen Poccunckon degepauun. (MoctaHoenenne UMK Poccun ot 28
ceHTs16pss 2005 roga Ne 153/1025-4 «O dopmax cBOAHOrO UHAHCOBOrO OTYeTa
NONUTUYECKON NAPTMN U CBEAEHMIN O MOCTYMNMEHUN N PACXOA0BaHUN CPEACTB MOSIMTUYECKON
napTun, pernoHanbHOro oTAeNeHus NONUTUYECKOW MapTUW, MHOrO 3aperMcTpUpOBaHHOMO
CTPYKTYPHOro nogpasneneHnst MonnTUYeCcKon NapTumny).

° B paboTte Takke OTMeyaeTcs, YTO «CTpaHbl Takke OTnMYalTCs Apyr OT Apyra
KonuyectBoM nogpobHocTen, KoTopble ykasbiBaloT naptuu. B CrnoBeHun, Hanpumep, aTa
MHdopMaums orpaHnymMBaeTcst obLLEen CYMMOW MOXEPTBOBAHWUNA, MOSTYYEHHbIX NApTUEN, B
uenom, uMnu Ons npoBedeHns n3bupaTenbHOM KamMnaHuM, NpPUYEeM HUKakue adeTtanu B
OTHOLWUEHUN WX XapakTepa unu obLien CyMMbl HanWyHbIMKM He YykasbiBatoTcs. (...) lMpwu
nayyeHun cuctembl GuHnangum, MPEKO BbisscHMna, 4To CTeneHb pacKpbIiTUS MHOpMaLMK,
Tpebyemasn ansa coctaBneHnsi oMHaAHCOBBLIX OTYETHOCTEN nepep Bbibopamu, 6bina Crimwkom
HW3KON, YTOObI MONYYMTb BaXKHYIO MHCOOPMaLMIO».

B cooTtBeTCcTBUM C NYHKTOM 6 cTaTbn 34 denepanbHOro 3akoHa «O NONUTUYECKUX NapTUSIX»
CBOHbIV (PUHAHCOBbLIN OTYET NONIMTUYECKON NapTUN COOEPXKUT CBeAEHUSA 00 MCTOYHMKAX U
O pasMepax AEeHEeXHbIX CpeacTB, MOCTYMMBLUMX Ha cyeTa MNONMUTUYECKOW napTuu, ee
pernoHarnbHbIX OTAENEHUN U MHbIX 3apermcTpUpOBaHHbBIX CTPYKTYPHbIX MOApa3feneHun B
OTYETHOM rofy, O pacxogoBaHWMM 3TUX CPeacTB, 06 MMyLLECTBE MOMUTUYECKOW MapTum C
yKkasaHuem ero CTOMMOCTM M CBeOEHMM O ero rocyfapCTBEHHOW perucrpauuu, a B
OTHOLLEHUN MMYLLIECTBa, MOCTYNMBLLErNO B KayeCTBE MOXEPTBOBAHWUN, Takke CBeOEHUN O
XepTBoBaTensx, OCYLLECTBUBLUMX MNOXEPTBOBaHMSA B BUAe nmyulectea. [pu aTom cpeacTsa,
n3pacxogoBaHHble MONUTUYECKOW MapTUen, ee pernoHarnbHbIMU OTAEMNEHUSMU U UHbIMU
3aperncTpmpoBaHHbIMM CTPYKTYPHbIMU MNoApasaeneHMsMmM Ha noaroToBKY WM MpoBedeHue
BbIOOPOB, y4MTbIBAKOTCA OTAENbHO. [lepeyeHb npegyCcMOTpeHHbIX TpeboBaHUn K CBOAHOMY
PMHAHCOBOMY OTHETY ABMSETCHA NCHEPMbIBAOLLUM.

° NPEKO HeogHoOkpaTHO nogBeprana KpUTUKE HeXenaHne ob0beauHuTb B eAnHoe
Lenoe OTYETHOCTL nonutTudeckon naptun. B cootBetctBumM co Ctatben 11 PekomeHgaumm
CoseTa EBponbl, rocygapctea A0SPKHbI TpeboBaTb OT NOAUTUYECKUX NAPTUN U CBA3AHHBIX C
HAMW y4YpexXOeHUn XpaHuTb B Haanexawem nopsgke OOKYMEHTauuMto W OTYETHOCTb.
OTyeTHble AOKYMEHTbI MOMUTUYECKUX MapTUi credyeT obbeauHUTb B €AUHOE Lienoe, OHU
OOJDKHbI BKNOYATh BCHO OTYETHOCTb YUpEeXAEHMI, NPSMO UM KOCBEHHO CBA3aHHbIX C HUMU.

B cootBeTCcTBMM C 3akoHogaTenbCTBOM Poccuinckon degepauum nonmTtuyeckne napTum
ABMNAIOTCA opuandyecknmm nuuamm n obsasaHbl cobniogaTb 3aKoOHOOATENLCTBO B 4acTu
obecneyeHms XpaHeHUs OOKYMeHTauuu, B TOM 4ucne un Byxrantepckon HUHAHCOBOW
OTYETHOCTM.

B cootBetctBUM CcO cTatben 69 depepanbHoro 3akoHa «OO OCHOBHbIX rapaHTUsAX
n3bupaTenbHbIX NpaB M nNpaBa Ha y4vacTue B pedepeHayme rpaxgaH Poccuiickon
depepauuny usbupartenbHas OOKYMEHTauusi, B T.M. OTYETHOCTb M30GMpaTenbHbIX
o6beanHeHnI NpeacTaBnseTcs B COOTBETCTBYOLWME N3bnparternbHble KOMUCCUN.

[okymeHTaumnss KOMUCCUMA BCEX YPOBHEW MOANEXUT XpaHEHUD B TeveHWe CPOKOB,
YCTaHOBJIEHHbIX 3aKOHOM. B criyyae paccMoTpeHus B cyae xanobbl Ha pelleHne KoMmccum
06 uTorax ronocoBaHus, 0 pesynbtaTax BbIbOpoB, pedepeHayma, BO30YKOEHUS YyroNoBHbIX
Aen, CBA3aHHbIX C HapyLleHneM mM3bupaTenbHbIX Npas, NpaBa Ha ydacTue B pedepeHagyme
rpaxgaH Poccunckon ®depepaumm, CpPOKM XpaHEHMSI COOTBETCTBYHOLLEW M3OMpaTenbHON
AOKYMeHTauumn, OOKyMeHTaumMm pedepengyma npoaneBarnTcs A0 BCTYNNEHUS B 3aKOHHYHO
cuny pelueHuns cyaa (npekpaweHnsa gena B COOTBETCTBUU C 3akOHOM). OTBETCTBEHHOCTb 3a
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COXpPaHHOCTb M3bupaTenbHOM OOKYMeHTauuKn, OOKyMeHTauun pedepeHgyma Bosfaraetcst
Ha npeacepartens (3amMecTUTens npeacenaTtensl) U cekpeTaps COOTBETCTBYIOLLEN KOMUCCUM
[10 Nepeaayn AOKYMEHTAaLMN B BbILLECTOSALLYI KOMUCCUIO NGO B apXmB.

Mopagok xpaHeHus, nepedayn B apxXvB U YHUUTOXEHUS u3buparternbHOW OOKyMeHTauuwu,
OOKyMeHTaumm pedepeHayma yTteepxaaetcsa LleHTpanbHon u3bupatenbHOM KoMuccuemn
Poccuinckon  depepaumn, unsbumpatenbHbiMn  kOMUccusimn  cybbektoB  Poccuinckon
defepauun NoO COrnacoBaHWKD C COOTBETCTBYHOLUMMU TOCYAAPCTBEHHBIMU apPXMBHbLIMU
opraHamw.

Cpok xpaHeHus1 PUHAHCOBLIX OTYETOB MONIUTUYECKMX NapTUN — He MeHee NATK NeT.

° Cratba 13 Pekomenfauunm npegnaraet rocygapcrtBam-uneHam «notpeboBaTtb OT
NONIMTUYECKUX NAPTUA perynspHo nybrnmkoBaTb OTYETHOCTb, MO KpanHEN Mepe, eXXerogHo».
OpHako, kak nokasbiBaeT aHanui, npoBegeHHbin TPEKO, Ha npaktuke Bce npoucxogut
nHaye. HekoTopble CTpaHbl BoobLle He TpebyoT nybnukaumm. Peub nget o Takux cTpaHax,
kak benbrua, ManbTta (kpome geknapauui, npeactaBngeMblX kaHaungaTamu Ha Bblbopax,
KoTopble MOryT GbITb NMpeaaHbl rnacHoCTN no TpeboBaHuio), MNonblia, BenukobputaHus. B
CrnoBeHuUM BHMMaHUIO OOLLECTBEHHOCTM MpeafiaraeTcss Jfvb OYeHb OrpaHuMYeHHas
UHopMaums B hopMe COKpPALLEHHbBIX BEPCUN €XEerogHbIX MNapTUMHbLIX OTYETOB, MO3TOMY
0ObIYHbIE rpaXKgaHe He MOTYT MOJTYYUTb HYXXHYIO MHGOpMaunio 0 dMHaHCMPOBaHMM NapTUN,
TaKk KaKk COOTBETCTBYIOLLUME OTYETHI HEe coAdep)aT AOCTaTouHbIX AaHHbiX. B Leeuun
COBMeCTHOoe [0OpOoBOSbHOE cornaiweHve mexagy naptmsmm B Purctare nnm napnameHte
KOHCTaTMpyeT, 4YTO ObIno 6bl pa3ymMHO, YTOObLI 3bupatenu 3Hanu, Kak napTum UHaHCUPYOT
CBOI AeATENbHOCTb U KaK euHble KaHauAaaTbl PUHAHCUMPYIOT CBOU NNYHbIE N3bMpaTerbHble
KamnaHun. HecMoTpsi Ha 3TO, yKa3aHHble MpUHUMNBI He obs3aTenbHbl AN OTAENbHbIX
KaHOMOATOB, Aa)Ke €Crv OHU ABMSIOTCA YNeHaMu OAHON M3 AOroBapuBatoLLMXCA NapTUNA.

B cootBetctBUM cO cTatben 35 ®depgepanbHoro 3akoHa «O NONUTUYMECKUX MapTUAX»
CBOAHbIA  (OUMHAHCOBLIN OTYET MNONUTUYECKOW napTuM pasmewiaetcsa LleHTpanbHon
n3bupatensHon kommuccmen Poccuiickon degepauum Ha ee crieumanbHOM canTe B CETU
WNHTepHeT He no3gHee 4Yem 4Yyepe3 OBa Mecsua CO OHA MNPeAcTaBfeHUs MOUTUYECKOWN
napTuen ykasaHHoro otyeta. CBefeHust O pesynbTaTax MPOBEPKN CBOAHbLIX (PMHAHCOBLIX
OTYETOB MOSIMTUYECKUX MAPTUA OOBOOATCS OO CBEAEHUS COOTBETCTBYIOLLMX MONUTUYECKMX
napTun n pasmewatotca LleHTpanbHo nsbmnparensHom komnccmen Poccuinckon ®enepaumm
Ha yKa3aHHOM canTe, a Takke nybnmKkyloTCca B 0OLLEPOCCUNCKMX NEPUOANYECKNX NeYvaTHbIX
n3gaHusaXx.

ExxekBapTanbHble CBeeHUSA Takke OOCTYMHbl ANS 3auHTepecoBaHHbIX nuuy Ha cante LUK
Poccumn B cetn MHTepHeT.

B cootBetctBUM co cTaTbenn 59 ®depepanbHoro 3akoHa «O6 OCHOBHLIX rapaHTusIX
n3bupaTtenbHbIX NpaB M nNpaBa Ha ydactne B pedepeHayme rpaxaaH Poccuiickom
depgepauun»  COOTBETCTBYHOLLAs KOMWUCCUMS OO0 [OHA  rofiocoBaHuMsi Ha  Bbibopax,
pedepeHaymMe nepuoguyeckm HanpaensieT B CpeacTBa MacCoBOWM WHGopmaumn ans
onybnvkoBaHuA cBedeHMs O MOCTYMMEHUM W PacXOAOBaHUM CPeacTB M3bupaTenbHbIX
doHgoB, d¢oHaoB pedepeHayma. Pepakumm rocyaapCTBEHHbIX WM MyHMLMMAAMNbHbIX
NepuvoaMYECKNX NeYaTHbIX M3OaHUAN COOTBETCTBEHHO YPOBHIO BbIGOPOB, pedepeHayma
06sa3aHbl nNybnukoBaTb YyKa3aHHble CBeAEHUdA, nepedaBaemMble UM KOMUCCUSIMU - ONis
onybnukoBaHusi, B TeYEHME TPEX OHEN CO AHA NOMyYeHus.

° Kak oTmedvaeTcs B paboTe, OAHMM M3 MOYYMTESNbHbLIX YPOKOB, W3BIIEYEHHbIX W3
oueHouYHbIX pgoknagoB [PEKO, saBnsetcs TOT, 4TO, BO3MOXHO, B 3TOM cdepe
3aKoHO4aTENbCTBO M pernamMeHTbl MOryT ObiTb OLEHEeHbl MOfHeEE B 3aBUCMMOCTU OT
OENCTBUSA CBSA3AHHOrO C HUMM KOHTPOSNbHOro MexaHuama. B [JaHunm Takon MexaHusm He
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cyliectByeT. ByaeT [ocTaTouHO TOMbKO, €CNW PYKOBOACTBO NapTMM NOAMMULLET CBOU OTYEThI
N HanpaBuT UX B NapnamMmeHT. Ytobbl 4OOUTLCA eXXerogHoro (hMHaHCMpPOBaHUS, Aekrnapaumm
ANst  MUHUCTEPCTBA  BHYTPEHHMX fAeNn, BMecTe C MapTUAHbIMKM  OTYeTaMn U
npegnonaraemMbiMn pacxodamMu, AOMKHbl OblTb MPOCTO 3acryllaHbl YNOMHOMOYEHHbLIM U
3aperncTpupoBaHHbIM rOCyAapCTBEHHbIM ayauTopoM. Kpome Toro, obsizatenbHbin ayauT
oTcytctByeT Ha Manbte u B LUBeuuu, roe Tonbko napTuu, AobuBakowmecs
rocy[apCTBEHHOrO (QMHAHCMPOBaHUS, 00si3aHbl NPeabsiBUTbL AN MPOBEPKU  CBOHO
OTYETHOCTb.

B cootBetctBUM cO cTatben 38 PepepanbHoro 3akoHa «O MNOMUTUYECKUX NapPTUSAXY
KOHTpONb 3a cobntogeHnemM NoNNTUYECKUMUN NAPTUAMM, NX PETMOHANTbHBIMU OTAENEHNAMMN U
WHBbIMK CTPYKTYPHbIMW MoApasgeneHusamMu 3akoHogaTenbctBa Poccuiickon degepauuu, a
TaKke 3a COOTBETCTBMEM [AEATENbHOCTU MNONMUTUYECKOM MapTUM, ee pernmoHarbHbIX
OTAENEHUA W WHbIX CTPYKTYPHbIX MOAPA3AEeSieHUN MOMNOXEHUAM, LUEensiM U 3agadam,
npegyCcMOTPEHHLIM YCTaBaMU MOSIMTUYECKNX MapTUMA, OCYLLECTBNSIOT YMNONTHOMOYEHHbIE
opraHbl — MuHucTepcTBO tocTnumm Poccumnckon ®eagepaumn.

KoHTpoOnb 3a MCTOYHMKaMM K pa3MepamMu MMyLLeCTBa, MNOosydyaemoro nonuTUYECKUMN
napTMsamMu, WX pPerMoHanbHbIMW  OTAENEHUSMM U UHBIMU  3aPErMCTPMPOBAHHbLIMU
CTPYKTYPHbIMW NOApasfaeneHMsaMm B BUAE BCTYMUTENbHbIX U YSIEHCKMX B3HOCOB, a Takke
NnoXepTBOBaHUN  rpaxgaH U opugudeckux nud, ocyuwectenawT  LleHTpanbHas
n3bupatenbHaa komuccus Poccuiickon Pepepaumm, COOTBETCTBYHOLWAS M3bupatenbHas
komunccus cyobekta Poccuiickon dPegepauun.

KOHTpOnb 3a WCTOYHMKAMM MHbIX [OXOA4OB MOMUTUYECKUX MapTU, WX PernoHanbHbIX
OTAENEHUA W WHbIX 3apPerncTpPUPoBaHHbBIX CTPYKTYPHbIX nogpasgeneHnin, pasmepamu
nosly4aeMbiX UMW OEHEXHbIX CPEeACTB M YNnaTon HaroroB, OCYLLEeCTBNAT dheaepanbHbii
opraH WCMNOSNHUTENbHON BMAcTW, YMNOAHOMOYEHHbIN Ha OCyLleCcTBreHNne dYHKUMIA Mo
KOHTPONIO 1M Haasopy B obnactu HanoroB n cOopoB, U ero TepputopuarnbHbie OpraHbl — B
Poccunckon ®enepaunm — denepanvHasn Hanorosas cnyxoa.

B cootBeTcTBMM cO cTaTbamu 58 n 59 depgepanbHoro 3akoHa «O6 OCHOBHLIX rapaHTUsX
n3bupaTtenbHbIX NpaB M nNpaBa Ha y4vacTme B pedepeHayme rpaxgaH Poccuickon
depepauuny um3bupaTenbHble KOMUCCUM  OCYLLECTBASAOT KOHTPOSNb 32  MOPSAKOM
dopMmMpoBaHMs  cpeacTtB  u3bupaTenbHbix  oHAOB, OHOOB  pedepeHayma M
pacxogoBaHWeM 3TUX CPEACTB.

Kanoungar, wusbupatenbHoe ob6ObeguHeHue He no3gHee 4veM 4epe3d 30 OHeWM €O OHS
odmumaneHoro onybnukoBaHMS pesynbTaToB BbIOOPOB 00A3aHbl NpeacTaBuTb B
COOTBETCTBYIOLLYIO M3bUpaTesnibHyr0 KOMUCCUIO UTOrOBbIN (DMHAHCOBLIM OTYET O pasmepe
cBoero m3buparenbHoro oHga, 060 BCEX UCTOYHMKAX ero dopMMpPOBaHUsl, a Takke 060
BCEX pacxodax, NpPOu3BEeAEeHHbIX 3a CYeT CpeacTB cBoero usbupartenbHoro goHga. K
NUTOroBOMY (PMHAHCOBOMY OTYETY MpunaralTca nepBuyHble (UHAHCOBbLIE [OKYMEHTHI,
nogTeepXaatolme nocTynneHne cpeacts B usbupaTenbHbin POoHO U pacxogoBaHWe 3TUX
cpeactB. [lepeveHb npunaraembix K WTOrOBOMY (WHAHCOBOMY OTYETY [OOKYMEHTOB
onpegensaeTca KOMUCCUEN, OpraHn3ytoLLen BblGOpbI.

. MPEKO npuwna Kk BbIBOAY, YTO rOCy4apCTBEHHblIE HaA30pHblE OpraHbl OTBEYalT
KpuTepuam Hesasucumoctn Bo PpaHumm, Mpnavamu, Monbwe n Benukobputanum. Kakyto
Obl NpaBoOBYO POPMY Takme HaA30pHbIE OpraHbl HEe UMernu, UX He3aBUCUMOCTbL ByaeT nopg
BOMPOCOM, €Cnn BCe OHW ByayT NONMUTUYECKN aHraXupoBaHbl U Yy HUX He BygeT 6onbLuoro
XXenaHusi ICNOJSTHATbL CBOM 0B513aHHOCTW.
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OpHum 13 npumepos aBnseTcs benbrns. ®egepanbHas KOHTPONbHas KOMUCCUSA ABMASETCS
Komuccumen degepanbHOro napnameHTa. To ke oTHocutca M Kk AnbaHuu, rae uYneHbl
n3bupartenbHOM KOMUCCUM M3OMpaloTCA YneHamu napnameHta, M K OCTOHuM, rae
crneuunanbHbll  MapfiaMeHTCKUA  KOMUTET OTBeYaeT 3a MOHUTOPWUHI  (PUHaHCMPOBaAHUSA
n3bupaTtenbHONn  KamnaHuu. AHanormyHbIM  npuMmepom  sBnsietca  JlutBa.  YneHbl
LeHTpanbHON n3bupartenbHOM KOMUCCUN NOAOTHYETHBI NapfamMeHTy, KaXabli U3 HUX MOXEeT
OblTb CMelleH nyTeM BblHECEHUA BOTyMa HeOoBepus, WHULUMMPOBAHHOIO YrieHamu
NONUTUYECKOW NapTUM UMK Koanuuum.

B cootBetctBUM co cTaTbenn 20 ®depepanbHoro 3akoHa «O6 OCHOBHLIX rapaHTuUsiX
n3bupaTenbHbIX MNpaB M NpaBa Ha y4vacTne B pedepeHayme rpaxgaH Poccuiickon
depepauun» nsdbmpartenbHble KOMUCCUM B Npeaenax CBoer KOMMNeTeHUUN He3aBUCUMbI OT
OpraHoB rocyapCTBEHHOW BNacTu U OpraHoOB MECTHOro camMmoyrnpasreHus.

PelueHns n uHble akTbl KOMUCCUIA, NPUHSATbLIE B Npedenax Mx KoMneTeHumn, obssaTtenbHbl
Ans denepanbHblX OpraHOB UCMONHUTENBbHOW BRacTW, OpPraHoB WCMONHUTENBHON BRacTu
cyobekToB Poccuiickoin denepaumm, rocyaapCTBEHHbIX YYPEXOEHWIN, OpraHoB MECTHOro
camoynpaeneHusi,  kaHguaatoB,  M3bupaTtenbHblX — 00beauHeHW,  OBLEeCTBEHHbIX
o0bedVHEHUI, opraHu3auui, [AOMMDKHOCTHBIX — fvu, u3bupaTenen U y4aCTHUKOB
pedepeHayma. PelleHns U MHble akTbl KOMMUCCUIA He mnoafiexaT rocygapCTBEHHOM
perucrpaumm.

B cootBetctBUM co cTatbenn 21 PepepanbHoro 3akoHa «O6 OCHOBHbIX rapaHTUsAX
n3bupaTenbHbIX MNpaB M NpaBa Ha y4dacTne B pedepeHayme rpaxgaH Poccuiickon
depepauun» LleHTpanbHas usbupatensHasa kommucensi Poccunckon degepaumm coCToUT U3
15 uneHos. MaTb YneHoB LleHTpanbHOM n3buparensHom kommccum Poccunckon denepaunm
Ha3HavatoTca ocygapctBeHHon [ymon ®epepanbHoro CobpaHust Poccuiickon deagepaumm
13 Yncna kaHanaatyp, NPeanoXeHHbIX ppakunuammn, MHbIMN SenyTaTCKUMN 06beanHEHNAMM
B [ocynapctBeHHon [Qyme depepanbHoro CobpaHus Poccuiickon Pepepauumn, a Takke
aenytatamu ocygapcteeHHon Oymbl ®epepanbHoro Cobpanusa Poccuiickon ®epepauun.
Mpwn aTom oT oagHoro genyrtatckoro obbeanHeHusa B NocygapcteeHHon [dyme PenepanbHoro
CobpaHua Poccuinckon degepauum MoxeT ObiTb  Ha3HavyeHO He 6onee OOHOrO
npeactaesutens. [ate uneHoB LleHTpanbHon u3bupatenbHOM Komuccum Poccuickon
depgepauun HasHavatoTcs Cosetom Pepepaumm PepepanpHoro CobpaHus Poccuickom
depepaymu n3 yucna KaHgvaartyp, npeanoXeHHbIX 3aKkoHoAaTerbHbIMU
(NnpeacTaBuTeNbHBIMK)  OpraHamMu  roCydapCTBEHHOW Bnactu cybwbektoB Poccuiickon
degepauun M BbICLUIMMM  OOMKHOCTHBIMKM NMuaMn cybbektoB Poccunckon Pepepaunn
(pykoBOANTENSIMU BbICLUMX MCMOSTHUTENbHBIX OPraHOB rOCYAapCTBEHHOW BNacTu CyObeKToB
Poccuinickon ®epepaummn). Mate  udneHoB LleHTpanbHOW uM30MpaTenbHOW  KOMMUCCUM
Poccuiickon ®enepaunn HasHayatotcs [NpesngeHTtom Poccuiickon denepaunn.

B cootBetctBUM co crtatbenn 20 PepepanbHoro 3akoHa «O6 OCHOBHLIX rapaHTusiX
n3bupatenbHblX NpaB W NpaBa Ha y4vactme B pedepeHayme rpaxagaH Poccuiickon
depepauun» duHaHcoBoe obecnevyeHne pesaTenbHocTn LleHTpanbHOW wmsbupatensHom
Komuccun Poccuiickon degepaumm OCyLLECTBISETCA 3a CYET CpeacTB, NPeayCMOTPEHHbIX
Ha 9Tu uenu degepanbHbiM 3akoHOM O dedepanbHoM OwmpKeTe Ha odepedHon
uHaHcoBbIN rog. PuHaHcoBoe obecrneyeHne OeATeNnbHOCTUM n3bupaTenbHON KoMuccum
cybbekta Poccunckon Pepepauumn ocyLeCcTBASETCS 3a CHET CpeacTs, NpeayCMOTPEHHbIX
Ha 9TK Lenn 3akoHoM cybbekTa Poccuickon ®enepaumm o bogxkeTte cybbekta Poccuiickon
degepauun Ha odepegHon (pMHAHCOBBIM O, a Takke 3a cyeT CpenctB heneparnbHOro
OtopkeTa B nopsgke n obbemax, onpegensemblx LieHTpanbHOW n3bupatenbHOn KOMUCCHEN
Poccuinickon ®depepauun B npegenax acCUrHOBaHUKW, MPedyCMOTPEHHbIX Ha 3TU Lenu
depepanbHbIM 3aKOHOM O heaepanbHOM BrogXeTe Ha oyepeaHon OMHAHCOBLIN rof,.
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Mcxoaa u3 u3noxeHHoro, o4yeBuagHo, 4Yto onaceHmss PEKO, Bbicka3zaHHble B
OTHOLWEHUN 3aKoHopaTenbcTBa 20 eBpPONENCKUX rocygapcTtB, He MOryT ObiTb
oTHeceHbl K Poccumnckon degepaumm. Hanpotus, 3akoHopaTenbCcTBO Poccunckon
®depepauumn 3akpennseT YeTKMe, 4OCTATOYHO XeCTKue TpeboBaHWA, HanpaBlieHHble
Ha NPO3pPa4YHOCTb NONMUTUYECKOro (PMHAHCUPOBAHUA WU aAeKBaTHbIA KOHTPONb 3a
¢puHaHCMpOBaHMEM MOSINTUYECKUX NAPTUW, UX PeruoHasrnbHbIX OTAENEeHUH, KakK B
pamMKax ux TeKyLien AeATeNbHOCTU, TaK U B npeaenax n3buparenbHON KamnaHuu.

lll. B cBeTe wmanoxeHHoro, obpatmumcsa k ToMy, kak PEKO oueHuna 3akoHoOoaTenbCTBO
Poccunckon ®egepaumm B o6nactm hmHaHCMPOBAHUS NOMUTUYECKUX NApTUA U Kakue aana
pekoMeHaaumu.

. MPEKO pekomeHgosana Poccuinckon degepauumn pacCMOTPETb pasfnyHble 3aKOHBbI
N HOPMbI, OTHOCALUMECS K (DMHAHCUPOBaHWUIO M3bupaTtenbHbIX KaMnaHun Ha denepanbHOM
YPOBHE Anis TOro, 4tobbl yCTpaHUTb AyGrvpoBaHMe M HecorriacoBaHHOCTb U obecneunTb
YeTKYI0 U HaOEeXHYI0 NPaBOBYIO CTPYKTYPY.

OpHako, PegepanbHbi 3akoH «O6 OCHOBHbIX rapaHTUsX n3bunpatenbHbiX NpaB 1 NpaBa Ha
yyactue B pedepeHayme rpaxgaH Poccunckon depepauuny SBnAeTcs nNo cBOen npasou
npupoAe KBasu-KOAEKCOM, KOMIMMEKCHbIM 3aKOHOM, CoAepXaliMM HOPMbl pasnnyHbIX
oTpacrnen npaea, perynmpyoLwmMm OTHOLLEHNS, CBA3aHHbIE C OpraHu3aumen n nposegeHnem
BbIGopoB 1 pedepenaymoB B Poccunckon denepauuymn. degepanbHbii 3akoH «O BbiGopax
Mpe3ngeHta Poccunckon depepaumm» n dPepepanvHbin 3akoH «O Bblbopax genyTaTos
MocypnapctBeHHon [Oymbl PepepanbHoro CobpaHus Poccuiickon ®Pepepauuny sSBnsioTCcA
bonee ys3kMMM, cneumanbHbIMW 3aKOHaMMW, MPUHATBIMM  ANna  yaobcTBa y4aCTHUKOB
n3bupartenbHOro npowecca.

Ocoboe 3HavyeHWe B JaHHOM BOMpoce MmeeT TOT (PakT, YTO B COOTBETCTBUM C 4acTbio 1
ctratb 1 KoHctutyumm Poccuinckon depepaumm Poccua saensietca deaepaTuBHLIM
rocyfapcTBOM.

Cratbss 32 KoHctutyumm Poccunckon Pegepauun, 3akpennswowasi npaeo rpaxgaH
Poccuinckon denepaumm nsbupatb n 6biTb n3bpaHHbIMKU, BKIOYEHa B rnasy 2 KoHCTUTyumm
Poccuinckon ®epepaumn «lNpaBa n cBoboabl YenoBeka u rpaxkgaHvHa». Takum obpasom,
mcxoga wm3 nonoxkeHun cratem 71 wmn 72 KoHctutyumm Poccuinckon depepauum,
onpegenswwmx npeameTbl BeaeHua Poccuiickon depepaumm M COBMECTHOIO BeAeHUd
Poccuinckon ®egepauun n cydbbektoB Poccuinckon depepaumm, perynmposaHue 1 sawmra
npaeB 4ernoBeka W rpaxgaHuWHa, B TOM uucre wusbupartenbHblX MpaB, OTHOCATCH K
coBMecTHoOMY BeaeHuto Poccunckon degepaunm n cybbekto Poccunckon Pegepaunn.

B cooTtBeTcTBUM C AaHHbIM nonoxeHnem dPepeparnbHbi 3akOH «O6 OCHOBHbLIX rapaHTUAX
n3bupatenbHblX NpaB W MpaBa Ha y4vactme B pedepeHayme rpaxgaH Poccuiickon
depepaunn» onpenenseT OCHOBHbIE rapaHTUM peanu3aunm rpaxgaHamu Poccuinckon
degepaunn  KOHCTUTYLMOHHOrO MnpaBa Ha yyacTMe B BblObopax U pedepeHaymax,
npoBoAMMbIX  Ha  Tepputopum  Poccuinckon  depepaumm B COOTBETCTBUM  C
KoHcTuTyumnenPoccuinckon Pegepaunmn, degepanbHbiMM  3aKOHAMW,  KOHCTUTYLMSIMU
(yctaBamun), 3akoHamu cybbektoB Poccuinckon Pepepaumm, yctaBamm MyHULMNAMNbHbIX
00pas3oBaHuN.

. Takke B oueHoyHoMm poknage MPEKO B oTtHoweHun Poccuiickon Pegepauun
coaepXanucb pekoMeHzauumm NpoBecTn He3aBUCUMOeE UccrnegoBaHne (OUHAHCUPOBAHUS Ha
nonuTuyeckne uenu (Bknyasa kak obuiee mMHaHCMPOBaHUE MONMUTUYECKMX NApPTUR, Tak U
dmHaHcupoBaHme u3bupaTenbHbIX KamnaHui) B OTHOWEHWMM (PUHAHCOBLIX MOTOKOB 3a
npegenamm pernaMmeHTUpoBaHHOM 00nacTM U, OCHOBbIBasiCb Ha BbiBOAAX 3TOro
nccrnenoBanusi, paspaboTate HeoOXoaUMbIE MeEpPbl MO WCMPAaBEHUIO CUTyauuu, a Takke
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BBECTU YETKME MOSNOXKEHUS, ONpeaensiowmne Havyano nepuoga nposeneHnsa nsbmnparenbHom
KamnaHun, 4ToObl Ha MNPOTSHKEHUMM JTOrO0 nepuoda BECTM TOYUHbIN M MOMHbIA  yyeT
dmHaHCOBOM AeATENbHOCTH.

depepanbHbii 3akoH «O6 OCHOBHbLIX rapaHTUSX U3bupaTenbHbIX NPaB M NpaBa Ha yvyacTue
B pedepeHayme rpaxpaH Poccuiickon ®epepauuny onpegenser  mnsbupartenbHyto
KamnaHuio KaHavaarta, nsbnpartenbHOro obbeanHeHUs Kak AesTenbHOCTb, HanpaBfeHHYo
Ha JOCTWXEeHWe onpefeneHHoro pesynbTata Ha BblGopax 1 OCyLLEeCTBSIEMY0 B Nepmos co
OHA BbIABMXEHUA KaHAuaaTta, Cnucka kaHauaaTtoB A0 AHA NpeAcTaBfieHUs UTOroBoro
domHaHcoBoro ot4yeta KaHaugatoMm, wusbupaTtenbHbliM Ob6beduHeHWeM, a Takke
YNONMHOMOYEHHbIMK MU nuuamn (ctatbs 2 nyHkT 20). 3bupatenbHas kamnaHus B LEroMm
onpefenseTca Kak [OedATenbHOCTb MO  MOAroTOBKE W NpoOBedeHMI0  BbIOOPOB,
ocyLLecTBrsiemas B nepuop co AHA oduumnanbHoro onybnukosaHus (nybnukauum) pelleHms
YMOMHOMOYEHHOro Ha TO JOSMPKHOCTHOrO Nmua, rocy4apCTBEHHOIO opraHa, opraHa MecTHOro
camoyrnpaBfeHns O HasHayeHun BbIOOPOB A0 [OHA npeacTaBneHus usbupaTenbHON
KOMUCCHEN, OpraHu3yioLLen BbIbopbl, OT4ETa O pacxoAoBaHWM CPEACTB COOTBETCTBYHOLLErO
GrooxeTa, BblAeNeHHbIX Ha NOArOTOBKY M NpoBeAeHne BbI6opoB (cTaTbst 2 NyHKT 19).

Mpn aToM KaHamaaTtbl 06si3aHbl co3gaBaTb COOCTBEHHble M3bupaTenbHble oHAbl Ans
dunHaHCUpoBaHNs CcBoen u3bupaTtenbHOW KamnaHuu B nepuog nocre MNUCbMEHHOro
yBe4OMIIEHUS  COOTBEeTCTByoLWen wusbmpartensHon Kommccum 06 uX  BblOBWXKEHUU
(camoBbIgBMXEHMM) 0O MNPEACTaBrneHUs [OOKYMEHTOB [Ans WX  perucrpauum  3Ton
nsbuparenbHonm Kommccumen. WMabupatenbHble 0ObeaVMHEeHUs, BbIABUHYBLUME  CMMCKU
KaHaMaaToB, Ans oMHaAHCUMPOBaHUA CBOeW nsbmpaTtenbHOW kamnaHun oba3aHbl co3naBaTtbh
nsbupartenbHble (OHAbI MOCMNe perncTpauum Mx YNOSTHOMOYEHHbIX MpeacTaBuTenen no
bUHaHCOBbIM BOMpPOCaM COOTBETCTBYHOLUMMU  M30OMpaTeNnbHbIMU  KOMUCCUAMM  (MYHKT
1cTaTbmn 58).

Bce pacxogbl, CBA3aHHble C TMpoBeaeHUNEM I/I36I/IpaTeJ'IbHOIZ KaMnaHnm  OOJ1XKHbI
OCYLLECTBNATbCA UCKINKYNTENbHO 3a CHET CpencTB I/I36VIpaTeJ'IbHOFO CbOHD,a (CTaTbFI 59)

. HenoHsitTHa pekomeHgaums [PEKO o npuHATMM  COOTBETCTBYIOLUMX  MEP,
obecneumBaloLmnx, 4YTOObLI perynupoBaHue (OUHAHCUPOBaAHUS NapTMi M m3bmpaTtenbHbIX
KamnaHun He nogpbiBanoch 3noynotpedneHnem cnyxebHbIMy NONTHOMOUYNAMM.

MapaHTm oT 3noynotpebneHus cnyxebHbiM nonoxeHnem cogepxatcsa B cratbe 40
depepanbHoro 3akoHa «O6 OCHOBHbIX rapaHTUAX n3bupaTtenbHbIX NPaB U Npasa Ha yvyacTue
B pedepeHayme rpaxgaH Poccunckon degepauuny.

B cooTtBetcTBUM C nNyHKTOM 1 ykasaHHOM CcTaTbM KaHAuaaTbl, 3amMellarolime
rocy4apCTBEHHbIE UNKN BbIBOPHbIE MyHUUMNANbHbIE OOIMKHOCTM, KaHAMAATbI, Haxoadawmecs
Ha roCygapCTBEHHON UMW MyHUUMNanbHOM cnyxbe nubo ABnsioWmMeca YreHamu opraHoB
yrnpaBfeHnsa opraHu3auun Hes3aBuCUMO OT (OpMbl COBCTBEHHOCTM (B OpraHuMsaumnsx,
BbICLLMM OpraHOM YrpaBrieHuUs KOTOPbIX 4ABnsieTca cobpaHne, — 4YneHamMmyn OpraHoB,
OCYLLECTBIIAIOLWMNX PYKOBOACTBO AEATENbHOCTbIO 3TUX OpraHvM3auun), 3a WCKIYEeHUEM
NONUTUYECKMX MNapTUN, a Takke KaHauaaTtbl, SABAAOWMECA [OSPKHOCTHBIMW nuvLamu,
XypHanuctamu, OpyruMmn TBOPYECKMMU paboTHMKaMm OpraHu3auui, OCYLLECTBASAOLNX
BbIMyCK CpeaCcTB MacCOBOW MHGOPMauuW, nNpu MNpoBeAeHNM CBOEN U3bupaTenbHOM
KamMnaHun He BMpaBe MCMOSb30BaTb NPEMMYLLIECTBA CBOErO JOSMKHOCTHOIO UK CRyebHoro
NOSIOXEHMS.

Ons obecnevyeHns peanusauMn [aHHOTO MOMOXEHUS MYHKT 2 YyKa3aHHOW CcTaTbu
yCTaHaBMMBaET, YTO 3aperncTpMpoBaHHble KaHAMAATbl, HAXOASLWMECH Ha rocygapCTBEHHON
UM MyHuumnanbHon cnyxbe nmbo paboTatoime B OpraHu3auusx, OCYLLECTBISHOLMX
BbIMYCK CPEACTB MaccoBOM MHpOpMaLMK, Ha BpeMS UX ydacTust B BbiIbopax ocBoboxaatoTcs
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OT BbIMOMTHEHUSA [OOSDKHOCTHBIX WIM  CNYXeOHbIX 00s3aHHOCTEW W NpeAcTaBnsioT B
n3bupartenbHyl0  KOMUCCUMIO  3aBEPEHHblE  KOMUM  COOTBETCTBYHOLMX  NPUKa30B
(pacnopskeHUn) He nNosgHee YeM yepes NATb OHEW CO OHS peructpauuu. Bmecte c Tem,
3akoHOM cybbekTa Poccunckon degepauum MoxeT ObiTb YCTAHOBIEHO, YTO Ha BbiGopax B
npeacTaBuTENbHbIE OpraHbl MyHMUMNanbHbIX 06pasoBaHW Npw OnNpeaeneHHOM 4ucne
nsbunpartenen B wu3bupatenbHOM oOkpyre (HO He ©Oonee nATM Thicay wu3buparenen)
3aperncTpmpoBaHHble KaHAMAATbl, HaXOAsLWMnecs Ha rocygapcTBeHHon cnyxbe, Ha Bpems
UX yyactmss B Bblbopax MOryt He ocBob60OXAaTbCA OT BbIMNOMHEHUA AOMMKHOCTHBLIX WK
cny>xebHbIX 06513aHHOCTEMN.

B cooTBeTCcTBMM C MYHKTOM 4 ykaszaHHOW cTaTbW nvua, He SBNSOWMECs KaHAugaTamu u
3aMellaoliMe rocyqapCTBEHHbIE MNU  BbIGOPHbIE MyHMUMNANbHbIE [AOMMKHOCTK, NMBOo
HaxoOsLMecs Ha rocydapCTBEHHOW WNM MyHUUMnNanbHoW cnyxbe, nubo sensolmecs
YyreHaMu OpraHoB YyMpaBreHUs1 OpraHuM3auuin He3aBUCUMO OT hopMbl COBCTBEHHOCTU (B
opraHv3aumsix, BbICLUMM OpraHOM YMpaBrieHus1 KOTOpbIX SIBRsieTcs cobpaHue, — uyrneHamu
OpraHoB, OCYLLUECTBNAOWMNX PYKOBOACTBO [AEATENbHOCTbIO 3TUX OpraHvsauuin), 3a
UCKIIOYEHMEM MONMUTUYECKMX MNapTU, B nNepuoa u3bupaTenbHoW KamMnaHuu, KamnaHum
pecdepeHaymMa He BhnpaBe WCMNOMb30BaTb MNPeMMyLLEecTBa CBOEro [AOMKHOCTHOrO MNn
Cny>kebHOro MONoXeHns B LEensiX BblABWXKEHWUs KaHauaaTta, Crnucka kaHauaatoB U (Mnn)
n3GpaHus KaHaUaaToB.

Mog wcnonb3oBaHMEM MPEUMYLLECTB AOMKHOCTHOrO WM  CRy)XeOHOro MnonoXeHns B
3akoHogartenbcTBe Poccuickon deagepaumm o Beibopax NoHMMaeTCs:

a) MpuBReYEeHUEe nNUl, HaxXOOAWMXCA B MOAYMHEHWM WM B WMHOW CryXeOHOW
3aBMCUMOCTU, FOCY4apPCTBEHHbLIX U MyHMLMNANbHbLIX CAYXaLUMX K OCYLLEeCTBNEHNIO B
cnyxebHoe (paboyee) BpemMs LeATENbHOCTW, CMNOCOOCTBYIOLWIEN BbIOBWXEHMUIO
KaHOuOaToB, CNWCKOB KaHAMOATOB M (UNnn) n3bpaHuio KaHAMAATOB, BbIABUXKEHMWIO U
noadepkke MHUMUMaTUBbLI NpoBeAeHus pedepeHayma, MoflydeHUo TOro UIM MHOro
oTBeTa Ha BONpoc pedepeHayma;

6) ucnonb3oBaHWe MOMELLEHMI, 3aHMMaeMblX roCyAapCTBEHHbIMM OpraHamMu Wnu
opraHaMuM MECTHOrO CaMOYMpaBfiEHUsl, OpraHU3auMsMN HEe3aBUCMMO OT (POPMbl
COOCTBEHHOCTM, 3a WCKIMIOYEHMEM TMOMELLEHUNA, 3aHUMaeMblX MNONUTUYECKUMM
napTusiMM, Ans OCYLECTBIEHUS OEATEeNbHOCTM, CNOCOOCTBYHOLLEN BbIABUKEHUIO
KaHOMOATOB, CMMCKOB KaHAWAATOB U (MnM) U3BpaHuio KaHAMOATOB, BbIABUKEHUIO U
noaaepXXke MHULMATUBLI NMPOBEAEHUs pedepeHayMa, MofydYeHUo TOro UM MHOro
oTBETA Ha BOMPOC pedepeHaymMa, €ecnu WHbIM KaHaupgaTam, u3bupaTtenbHbIM
obbeanHeHusaM, rpynnaM y4acTHUMKOB pedepeHayma He OyaeT rapaHTUpoBaHO
NpeaocTaBreHne yka3aHHbIX MOMELLEHUIA HA TaKUX XKe YCMNOBUSX;

B) MCMNONb30BaHne TeneOoHHON, PAKCUMUIIBHON N UHBIX BUOOB CBSA3M, OPITEXHWUKM U
MHOPMALIMOHHLIX YCnyr, obecneymBarowmnx MyHKLMOHMPOBAHUE FOCYAAPCTBEHHbIX
OpraHoB, OpraHoOB MECTHOro caMoynpaBneHns, rocygapCTBEHHbIX U MyHULMNANbHbIX
yYpEeXOEeHUn, opraHuMsauMi Hes3aBUCMMO OT GOpMbl  COOCTBEHHOCTW, 3a
UCKITIOYEHUEM YKa3aHHbIX BWOOB CBA3W, OPITEXHUKU W NH(OPMALMOHHBLIX YCAYT,
obecneumBarowmx QYHKUMOHMPOBAHME MNOSMUTMYECKUX NapTUKW, OAS MPOBELEHMS
npeaBbIbOpHOM arMTaumn, arvtauum no Bonpocam pedepeHayma, ecnm  Ux
MCNONb30BaHWE He OMnfla4YeHo M3 COOTBETCTBYKOLEro u3bupaTenbHoro ¢oHaa,

doHaa pedepeHayma;

r) ucrnomnb3oBaHve Ha 6e3BO3ME3[HON OCHOBE WM Ha JbrOTHbLIX YCMOBMSX
TPaHCMNOPTHBLIX CPEACTB, HaxOOSLMXCS B rOCYAapCTBEHHOW WM MYyHMUMNANbHON
COGCTBEHHOCTM, COOCTBEHHOCTU OpraHusauui, 3a WUCKMIYeHNeM TPaHCMOPTHbIX
cpeacTs, HaxoOAWMXcA B COOCTBEHHOCTM  MONMUTUYECKUX  napTuMK, AOns
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OCYLLECTBIIEHUA OeATeNnbHOCTH, CMOCOOCTBYIOWEN BbIABWKEHUIO KaHOAWOATOB,
CMUCKOB KaHAMAATOB M (UNun) n3bpaHuio KaHOWOATOB, BbIABWKEHMIO U NOAAEPXKKE
WHUUWATUBLI NpoBefeHus pedepeHayma, MOMydYeHno TOro MM MHOro oTBeTa Ha
Bonpoc pedepeHayma;

A) cbop nognucenm um3bupaTtenen, yyacTHUKOB  pedepeHaoyma, BeaeHue
npegeblbopHOM arvtauuu, armTauum Mo  BonpocaMm  pedepeHgyma  nuuamu,
3aMeLlalWnMMM TOCYOapCTBEHHbIE MMM BbIOOPHBIE MYyHMUMNANbHBIE LOMMKHOCTH,
nmMbo HaxoAsWUMMUCS Ha rOCYAapCTBEHHOW MM MyHuuMnanbHowm cnyxbe, nmbo
ABMAOLWMUMUCS TMaBaMM MECTHbIX aAMUHUCTpaUUn, NMbo ABNSALLMMUCS YneHaMu
OpraHoB YMpaBIieHMs1 OpraHu3auui HesaBucMMo OT ¢opmbl COOCTBEHHOCTU (B
opraHmMsauusax, BbICLUMM OpPraHoM ynpaBIieHUA KOTOpbIX siBnsieTca cobpaHve, —
YfeHamMn OpraHoB, OCYLLECTBNAIOLWMX PYKOBOACTBO  OEATENbHOCTbIO  3TUX
opraHuMsaumi), 3a WCKIYEHNEM MNONUTUYECKMX MapTUA, B XOAE CIyXeOHbIX
(onnauMBaeMbix 3a CYET CpPEACTB COOTBETCTBYKOLWEro Owmketa, CpeacTs
COOTBETCTBYIOLLIEN OpraHn3aLnm) KOMaHANPOBOK,;

e) poctyn (obecneyeHne p[ocTtyna) K rocydapCTBEHHBIM W MyHULMNAIbHBIM
cpeacteBaM MaccoBOM MHdopMauum B Lensx cbopa noanucen wusbupartenen,
y4aCTHUKOB pedoepeHayma, BefeHus npeaBbibopHOWM arutaumu, arvtauum no
BonpocaM  pedepeHayma, ecnM  MHbIM  KaHaAugatam, — u3buparterbHbIM
o0befuHeHMAM, Tpynnam Y4YacTHUKOB pedbepeHayma ons atux uenen He Oypet
rapaHTMpOBaH TaKOM e JOCTYyn;

) arMTauMoHHOe BbICTYNNeHve B nepuos u3bupaTenbHON KamnaHuu, KamnaHuu
pedepeHayma npu  NPOBEAEHWM NYGNUYHOTO  MEPOMPUSITUS, OpPraHU3yemoro
roCy4apCTBEHHbIMWU U (MNK)  MyHUUMNAnNbHBIMWU  OpraHamu, opraHuM3auusMu
He3aBUCUMO OT POPMbl COBCTBEHHOCTU, 3a UCKITKOYEHUEM MONUTUYECKUX NAPTUIA;

3) oGHapoaoBaHue B nepuoa n3bumpartenbHon kaMmnaHum, KamnaHum pecgepeHayma B
CpPeAcTBax MaccCOBOW WHoOpMauuMK, B arvTauMOHHBIX MevyaTHbIX MaTepuanax
OTYETOB O MpogenaHHol paboTe, pacrnpocTpaHeHNe OT WMEHM T[paXaaHuHa,
ABMSAOLLErocs KaHAMAATOM, No3apaBrieHniA U MHbIX MaTepuanos, He OnnaYeHHbIX U3
CPEACTB COOTBETCTBYIOLLErO M3bupartensHoro goHaa.

° B oueHoyHom poknage [PEKO copepxanacb pekomMeHgaumsi  MNPUHATb
COOTBETCTBYIOLME Mepbl, obecneuvnBatome, YTobbl YNEHCKNE B3HOCHI HE MCNOSb30BanuCh
B 06xo04 npaBun Npo3pavyHOCTH, NPUMEHSIEMbIX B OTHOLLEHWM NOXEPTBOBAHMIN (B3HOCOB).

B cooTtBetcTBUM C nonoxeHusamn PepepanbHoro 3akoHa «O MNONUTUYECKUMX NapTUAX»
pe3ynbTaTbl XO3AWCTBEHHOW AEATENbHOCTM MOMUTUYECKOM MapTUn, ee pernoHanbHbIX
OTOENEHUA N WHbIX CTPYKTYPHbIX noapasaeneHvui AOfkHbl OblTb OTpaXeHbl B CBOOHOM
(PMHAHCOBOM OTYETE MNOSIMTUYECKON NapTUM U (PUHAHCOBLIX (DyxranTepckux) oTyeTax ee
pernoHasnbHbIX OTAEMNEHUA N UHbIX 3aperucTpMpoBaHHbIX CTPYKTYPHbLIX MoApasgeneHui
(nyHkTt 6 ctatbm 31). CBOAHbIA (PMHAHCOBBLIN OTYET MOMUTUYECKOM NapTUM OOJDKEH
copgepxaTtb cBeAeHus 06 MCTOYHUKaxX M O pasmepax OEeHEXHbIX CpeacTB, NOCTYNMUBLUMX Ha
cyeTa MNoNMUTUYECKON NapTUKM, €e permoHasrbHbIX OTAENEHUN N UHbIX 3aperncTpUpoBaHHbIX
CTPYKTYPHbIX MoapasgeneHvnii B OTYETHbIM Nepuod, O pacxogoBaHMM 3TUX cpencts, 00
UMyLLleCTBE MOMUTUYECKON NapTUM C yKasaHMem ero CTOMMOCTM WU CBedeHUMW O ero
rocygapCTBEHHON perncrpauuu, a B OTHOLIEHUM MMYLLECTBa, NOCTYMNMBLUErO B KayecTBe
NoXXepTBOBaHWN, Takke CBEAEHUA O XXepTBOBATENsX, OCYLLECTBUBLLMX MOXEPTBOBAHUS B
Buage wmmyllectsa. lNpu 3ToM cpeacTBa, M3pacxofoBaHHble MOMUTUYECKOW napTuen, ee
pernoHanbHbIMWU  OTAEMEHUSIMW U WHbIMW  3@pPErMCTpUpOBaHHLIMU  CTPYKTYPHbLIMMU
nogpasgeneHnamm Ha NnogroToBKy M nNpoBefeHne BbIOOPOB, YUNTbIBAOTCA OTAENBHO (MYHKT
6 cTatbu 34).
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Tarke nonutudeckass naptva npeacrasnsgeT B LleHTpanbHyio usbvpaTenbHylo KOMUCCUIO
Poccunckon depepaumn, a pervoHanbHoe OTAEerieHne, WHoe 3aperncTpupoBaHHOE
CTPYKTYpHOE nofpasaerneHne nonutuyeckon naptum B nsbmnpaTenbHyto KOMUCCUIO cybbekTa
Poccuinckon degepaummn, Ha TEPPUTOPUN KOTOPOrO OHWM 3apEerMcTpupoOBaHbl, CBEAEHUA O
NOCTyNneHnn n pacxogoBaHWM CPeacTB MOMUTUYECKOW napTum (NyHKT 3 cTtaTtbu 34).
CeefeHns O MNOCTYNMeHWM W pacxofoBaHWW CPeacTB MONMTUYECKON MapTuM  OOSMKHbI
cofepxaTtb MHpopMaumio 06 MCTOYHMKAX U O pa3mMepax AeHEeXHbIX CpeacTB, NOCTYNUBLUNX
Ha cyeTa COOTBETCTBEHHO MOMUTUYECKOW NapTUM, ee PEermoHarnibHoro OTAENEHUs, UHOro
3aperncTpupoBaHHOro  CTPYKTYPHOro  nogpasgeneHnss, o CTOMMOCTM  UMYLLECTBA,
NMOCTYNUBLUEro COOTBETCTBEHHO MOMMTUYECKOW NapTuKn, ee pervoHarnbHOMY OTAENeHuIo,
WHOMY 3aperMcTpMpoBaHHOMY CTPYKTYPHOMY MOAPAa3AerieHnio B Ka4ecTBe NOXepTBOBaHUN,
N XepTBOBaTENsX, OCYLLEeCTBUBLUMX NOXEPTBOBAHUA B BUAE MMYLLECTBA, O pacxodoBaHUK
COOTBETCTBEHHO MOMUTUYECKOW napTuen, ee pervoHanbHbIM  OTAEeNeHueM, WHbIM
3aperncTpMpoBaHHbIM  CTPYKTYPHBIM MOApasaeneHneM cpeicts MONMTUYECKON napTum
(nyHKT 5 cTatbn 34).

. NPEKO otmetnna, 4Tto Heobxogumo obecneynTtb, 4YTOObI NpPeaoCTaBlEHHbIE
NONMUTUYECKUM NapTUSM  3aiMbl  (KpeauTbl) He MChonb3oBanuMcb B 00xo4 npaBun
bnHaHCUPOBaHNS NapTU, B 4aCTHOCTM, KOrga YCMNOBMS WX MOSlyYeHUs OTNu4arTcs OT
0ObIYHbIX PbIHOYHbIX YCITOBUIA M KOrA4a OHU NMOSTHOCTLIO MITM YaCTUYHO CMNCLIBAKOTCS.

BkntoyeHune B 3akoHogaTenbcTBo Poccuiickon ®epepauumn o Bbibopax NonoXeHUn o 3anmax
He sABnsAeTcs HeobxoanmbIM BBUAY TOro, YTO 3akoHoAaTenbcTBo Poccuiickon depepaumm o
BblbOpax ycCTaHaBnuMBaeT MWCYEpnbiBalOWMA NepevYeHb WUCTOYHMKOB  (POPMUPOBaHMUSA
nsbunpartenbHblx (OHOOB KaHAWOATOB, u3bupaTenbHbiX obbeauMHeHun (ctaTbss 58
depepanbHoro 3akoHa «O6 OCHOBHbIX rapaHTUsIX M3bMpaTenbHbIX NPaB U NpaBa Ha yvyactve
B pedepeHayme rpaxgaH Poccuiickon ®egepauuny), UCKIOYAOWMA  BO3MOXHOCTb
MCNOMb30BaHMS 3alMMOB ANs AaHHOM uenu. [lockonbKy BCe pacxodbl KaHaAuOaToB,
n3bunpartenbHblx OObeAMHEHU B paMkax wu3bupaTtenbHbiX KamnaHuh OOMMKHbl  ObITb
onnayeHbl M3 udbupatenbHoro doHga (ctatbd 59 ykasaHHoro ®degepanbHOro 3akoHa),
MOXHO KOHCTaTMpOBaThb, YTO B paMKax n3bmpaTtenbHbiX KaMnaHW NONNTUYECKME NapTUnN He
MOryT UCNONb30BaTb TaKOM MCTOYHMK (PMHAHCUPOBAHWS, KaK 3ailM.

° FPEKO B cBoeM oueHOYHOM [oknage pekomeHaoBana Poccuiickon Pepepaunmn
onpegenntb He3aBUCUMbIA  TOMIOBHOWM opraH ans  3ddekTMBHOrO Hagsopa 3a
OCYLLIECTBIIEHMEM TeKyLero (uUHaAHCUPOBAHUA MOMUTUYECKMX NapTUN N HagenuTb ero
COOTBETCTBYOLMMM MOSIHOMOYMAMM (B T.4. BO3MOXHOCTbIO HamnaraTb CaHKuuu) U
pecypcamu (B xoge 54-oro nneHapHoro 3acegaHusa NPEKO akcneptamu BbiCka3sbiBanvcb
MHEHMWS, YTO Takum opraHom moxeT 6biTb LMK Poccun), npn atom pekomeHAoBanochb
YKpenuTb  He3aBUCMMOCTb  u3bupartenbHbiX  KOomMuccun B cdepe Hagsopa 3a
PMHaAHCMPOBAHMEM NApPTUI U N30MpaTesbHbIX KaMMaHW.

CywecTtByownin  Nopsaok  opMmnpoBaHnst M3bupaTternbHbIX KOMUCCUMIA  BCEX YPOBHEWN
npegycmatpuBaet cbanaHcMpoBaHHOE NPeACTaBUTENbCTBO Pa3fIUYHbIX WHTEPECOB B
n3bupartenbHbiX KOMUccuax, obecneumBaeT AOMKHbIM YPOBEHb NOATOTOBKM UX YNEHOB, Kak
3TO peKkoMeHOoBaHO B MyHkTe 3 pasgena |l PykoBogsimx MNPUHLUNOB OTHOCUTEMBHO
BbI6OpOB, NpuHATLIX BeHeumaHckon komucemen Ha 52-m ceccum (Beneuus, 18-19 oktabps
2002 roga, Ctpacbtypr, 30 oktabps 2002 roga).

Kak yxe oTmedanocb paHee, LleHTpanbHaa wu3bupartenbHas komuccust Poccunckon
depgepauumn coctout M3 15 uneHoB C npaBoMm pelwatouwero ronoca. OHM 3amellaroT
rocyJapcTBeHHble [OOMMKHOCTM M He MOryT 3amellatb Apyrne [OMKHOCTM B OpraHax
rocygapcTBEHHON BRacTW, rocy4apCTBEHHbIX OpraHax, opraHax MecTHOro caMmoynpasreHus,
3aHMMaTbCa npeanpuHUMaTenbCKOM U OpYror onnavyvMBaeMon OeATenbHOCTbI, Kpome
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npenogaBaTeribCKON, HaAy4yHOM W MHOW  TBOpYeckon pgestenbHoctu. [lpn  aTom
npenogasatenbckad, HayyHas WM UWHad TBopyeckad [OesTeNnbHOCTb He  MOXeT
PUHaAHCMPOBATLCA  UCKMIOYUTENBHO 3@ CYeT CPeACTB  WHOCTPaHHbIX  FOCydapcTB,
MEXOYHApPOAHbIX W MHOCTPaHHbIX OpraHu3auui, WHOCTPaHHbIX rpaxgaH wn nuy 6es
rpaxgaHcTBa, eCrm MHOE He NMPedyCMOTPEHO MeXayHapoaHbIMM gorosopamu Poccuinckon
Q®epgepauun unn 3akoHogaTenbctBoM Poccuinckon Pepepauumn (NyHKT 15 crtatenm 29
depepanbHoro 3akoHa «O6 OCHOBHbIX rapaHTUsAX M3bupaTtenbHbIX NPae U NpaBa Ha yvyacTue
B pedhepeHayme rpaxgaH Poccunckon degepaumny).

B cooTtBeTcTBMM C nyHKTOM 1 cTaTbm 22 denepanbHoro 3akoHa «O6 OCHOBHbIX rapaHTUAX
n3bupaTenbHbIX MNpaB M NpaBa Ha y4vacTne B pedepeHayme rpaxgaH Poccuiickon
depepaunny nsbunpartenbHble  KOMUCCUMM  CYOBHEKTOB Poccuinckon depepaunn,
n3bupartenbHble KOMUCCUM MyHMUMManbHbIX 0OOpa3oBaHU, OKPYXHble u3bupaTenbHble
KOMUCCUKN, TeppuTopuarnbHble, y4acTKoBble n3bupaTenbHble KOMUCCUM (DOPMUPYIOTCS Ha
OCHOBE MNPeaNoXeHUA MNONUTUYECKUX NapTUWA, BbIABUHYBLUMX CMWCKM  KaHAWOATOB,
OONyLLEHHblE K pacnpefeneHnio nenytatckmx mangaTtoB B [ocyaapctBeHHon [yme
depepanbHOro CobpaHus Poccurckon depepauun, 3aKoHoAAaTeNbHOM
(NpeacTaBuTenbLHOM) OpraHe rocygapCTBEHHOM BRacTM  COOTBETCTBYHOLWLEro cybbekTa
Poccuiickon denepaunn.

B xopne BbibopoB pgenytatoB [ocypgapctBeHHon [Oymbl PepepanbHoro CobpaHus
Poccuinckon degepaummn wectoro cosbiBa 43 npoueHTa m3 830 835 uneHOB y4acTKOBLIX
n3bmpartenbHbIX KOMUCCUIA C NPaBOM peLlatoLLero rosioca BOLMM B COCTaB KOMWCCUI MO
NPeanoXeHuto 7 nonutudecknx naptmn, ns Hmx 11,2 % — no npeanoxeHuto [NapTtum
«EONHAA POCCUA», 9,6 % — no npeanoxenno KNP, 8,4 % — NAMNP, 8,7 % — MapTtun
CMPABEOAJIMBAA POCCUA, 1,4% - Maptum «MPABOE [LOENO», 1,2% - [llaptum
«ABJTOKO».

B cootBetctBMM C nyHkTamm 4 n 5 ctatbn 22 PepepanbHoro 3akoHa «OO6 OCHOBHbIX
rapaHtTuax wusbupaTtenbHblX MNpaB M nNpaBa Ha ydacTme B pedepeHayme rpaxgaH
Poccuinckon degepaunny B n3brpartenbHy0 KOMUCCUI0O MOXET ObiTb HasHayeHo He Gonee
OOHOro MpeacTaBUTENd OT KaXZoW MONIMTUYECKON MapTuu, OT KaKaoro msbupartenbHoro
obbeanHeHns,,  MHOro  obLWecTBeHHOro  0b6beauHeHus.  [onuTudeckas  napTus,
n3bupaTenbHoe o6begnMHEHNE, MHOE 00LWEeCTBEHHOE 00beaMHEHWE He BrpaBe npeanaratb
OOHOBPEMEHHO HECKONbKO KaHAuMAaTyp ANs Ha3Ha4yeHWss B COCTaB OAHOW KOMWCCUMW.
FocynapCcTBEHHbIE U MyHMUMMANbHBIE CRyXalue He MOryT cocTaBnsiTb Oonee ogHoM
BTOPOW OT 0OLLEro YMcna YneHoB y4acTKOBOM M3bupatenbHON KOMUCCUN.

OgHoM M3 rapaHTU HE3aBUCMMOCTU YfeHOB u3bupaTtenbHbIX KOMUCCUA C NpaBOM
peluatoLLero ronoca, B TOM YMCre OT TeX, KTO NPeasioKuin UX KaHauaaTypy B HacTosuiee
BpeEMsl  SBMSieTCA  OTCYTCTBME BO3MOXHOCTM 6€e30CHOBaTENbHOrO OT3blBA  YreHa
n3buparenbHon kommccum (ctaTba 29 deaepanbHOro 3akoHa).

HesaBucmmocTtb 1 HenpeaB3dToOCTb 4YJ1EHOB I/136I/IpaTeJ'IbeIX Komuccun obecnedmnBaeTca u
OCHOBHbIMW NpUHUMNAMUN X pa6OTbI, TakKMMKM Kak KonnernaribHOCTb NMPUHATUA peu.leHvu7| n
rMacHOCTb.

B oTHOLIEHUN BO3MOXHOCTM HanaraTb CaHKLMM HEOOXOAMMO OTMETUTb, YTO B COOTBETCTBMM
¢ nyHkToM 212 cTaTbu 29 PeaepanbHoro 3akoHa «O6 OCHOBHBLIX rapaHTUsAX N3BMpaTenbHbIX
npaes M npaeBa Ha yyactue B pedpepeHayme rpaxpaH Poccuiickon depepaumm» YneHbl
KOMUCCMI C MNpaBOM peLlalolero rosoca, YrnofIHOMOYEHHbIE HAa TO COOTBETCTBYHOLLUMMU
KOMUCCUAMKN, COCTaBMiStOT MPOTOKONbl 06 aAMUHUCTPATMBHBIX MNPABOHAPYLUEHUAX B
cootBetctBMM ¢ Kopgekcom  Poccuiickon  depepaumm 06  agMUHUCTPATUBHBLIX
NnpaBoHapyLLUEHUNAX.
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Tak, B cooTBeTCTBMM C 4YacTblo 5 crtatbm 28.3 Kogekca Poccuiickon depepaumm 06
aOMVHUCTPATUBHbLIX MNPaBOHAPYLIEHMAX YreHbl u3bupaTtenbHbiX KOMUCCUA, KOMWUCCUM
pecdbepeHgyma C npaBOM peLlalolero ronoca, YnosfiHOMOYEHHble UK3bupaTenbHbIMU
KOMUCCUAMKM,  KOMUCCUAMM  pedbepeHQyma  BnpaBe  COCTaBnATb  NPOTOKOMbl 06
agMVHUCTPATUBHBLIX NPaBOHAPYLIEHUAX, NPeayCMOTPEHHbIX, B YaCTHOCTU cTtaTbamn: 5.17.
HenpepoctaBneHve wunuM HeonyGnvkoBaHMe OT4YeTa, CBEOEHWA O MOCTYNfeHUn W
pacxogoBaHWM  CPeAacTB, BblOENEeHHbIX Ha MoAroToBKy WM npoBedeHve  BblGOpOB,
pedepengyma; 5.18. HesakoHHOe  uMCMONb3OBaHME  OEHEXHbIX  CPeAcTB  Mpu
dunHaHCcpoBaHUM nsbupaTtenbHOM KamnaHun KaHauaata, usbuparenbHoro obbeauHeHwus,
OEATENbHOCTU  MHUUMATMBHOW Tpynnbl NO NpoOBeAEHVIO pedepeHayma, WMHOW rpynnbl
y4yacTHUKOB pedpepenayma; 5.19. Mcnonb3oBaHne HE3aKOHHOW MaTepuaribHOM NOALEPXKKU
npy UHaAHCUPOBaAHUN K30OMpaTeNbHOM KamnaHuu, Kamnauum pedepengyma; 5.20.
HesakoHHOe buHaAHCMpoBaHME wn3bMpaTeNbHONM KaMnaHuu, KamnaHum pedepeHayma,
OoKasaHue 3anpeLLleHHON 3aKOHOM MaTepuarnibHOW NOAAEPXKKWU, CBA3aHHblE C NpoBeAeHUEM
BbIOOpOB, pedepeHayma BbiNoNHEHWe paboT, okasaHue Yycnyr, peanusauusi TOBapOB
GecnnaTtHO uNM NO HEOOOCHOBAHHO 3aHMXXEHHbIM (3aBblWEHHbIM) pacueHkam; 5.50.
HapylweHne npaBun nepeyvmcneHns cpeactB, BHECEHHbIX B n3bupaTenbHbin oHa, doHA

pedepeHayma.

Takke B COOTBETCTBUM C MOMOXEHUAMU cTaTbM 28.3 npoToKonbl 06 aAMUHUCTPATMBHbLIX
NpaBOHApYLUEHNsIX BMpaBe COCTaBNATb AOSMKHOCTHbLIE JiMUA HamnoroBbiX OPraHoB B
OTHOLWUEHUN AOMWHUCTPATUBHBIX MPaBOHAPYLUEHWUA, NPeagyCMOTPEHHbLIX 4acTblo 3 cTaTbh
14.1.1, ctatbammu 15.3 - 15.9, 15.11, vactbio 3 ctatbn 18.15, yacTtbio 3 ctatbn 18.17,
yactbto 1 ctatbn 19.4, yactbio 1 ctatbm 19.5, ctatbammn 19.6, 19.7 Kogekca Poccuinckon
depepauun 06 agMUHNUCTPATUBHBIX NPABOHAPYLLEHUSIX.

Vicxoasa M3 M3MNOXEHHOro, MoXHo caenatb BbiBoA, 4YTo TPEKO He Obinio 0OBbEKTUBHbIM,
n3yyas 1 oueHuBas 3akoHogaTenbcTBo Poccuiickon Pegepauun. Takasa nonmtrka ABOMHbIX
cTaHdapToB, KOTopasa SpKO WUISIOCTPUPYETCS CpaBHEHMEM 3akoHodaTenbcTBa Poccuiickomn
degepauun M aHHbIX €l pekoMeHAauun u 22 OUEeHOK APYrux rocynapcTts, Bbl3blBaeT
onaceHusi, He nogesepxeHa Jim cama [PEKO «kak opraHuM3aumsi NOnNUTUYECKOWN
3aNHTEepPECOBaHHOCTH.
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DE NOUVEAUX DEFIS RENCONTRES PAR LES PARTIS POLITIQUES
M. Jean-Claude COLLIARD

Professeur a I’'Université Paris 1, France
Membre de la Commission de Venise

C’est une tache redoutable que de tirer les conclusions de ces deux jours de travaux de grande
gualité, devant un public de spécialistes avertis ; et il est plus redoutable encore d’identifier de
nouveaux défis rencontrés par les partis politiques, alors que les anciens, comme on I'a vu,
sont loin d’avoir trouvé leur compléte solution.

I me semble nécessaire de repartir d'un point que j'ai évoqué hier, a savoir le partage entre
lindividuel et le collectif dans la relation politique. Au départ, pour les premiers théoriciens de la
démocratie, je pense au courant d’idées qui ménera aux révolutions de la fin du 18° siecle, la
relation est par nature individuelle. Les citoyens décident, ils se réunissent pour voter, c'est
lidéal de la démocratie directe, ou, a la rigueur, pour désigner 'un d’entre eux qui va les
représenter a un niveau décisionnel plus élevé. Tout cela est compris implicitement dans des
unités politiqgues de petite taille : il me semble que Rousseau écrit « imaginons que I'Etat soit
formé de dix mille citoyens » dans son « Contrat social ». Et on se méfie beaucoup de ce qui
pourrait étre un écran ou plus encore un facteur d’influence ou de pression sur les citoyens :
d’'ou la prohibition des groupements parlementaires et a fortiori des partis. Une assemblée
d’hommes libres, librement choisis par 'ensemble des hommes libres pour leurs qualités
personnelles et décidant en leur &me et conscience du bien commun, de la volonté générale,
voila l'idéal. Le mécanisme de décision par cet appel a la libre conscience de chacun, exclut
l'intervention de forces politiques organisées et il y a des pages terribles chez Condorcet,
notamment dans son « mémoire sur l'instruction publique », sur les dangers que ferait courir a
la démocratie ce que I'on n’appelle pas encore partis politiques.

LES PARTIS NES DU SUFFRAGE UNIVERSEL :

Tout cela va changer trés vite dans la seconde moitié du 19°™ siécle pour la raison évidente
gue le suffrage universel —universel masculin s’entend- change les données du probléme. Ainsi
en France, pour la période de la monarchie de Juillet (1830-1848) le corps électoral c’est, a la
fin de la période, 250 000 électeurs pour 500 députés soit un ratio moyen de 500 électeurs par
circonscription. Au scrutin majoritaire il suffit d’en convaincre 251 ce qui, en quelques semaines
de campagne, n’est pas impossible.

En 1848 avec la seconde République on passe au suffrage universel masculin, soit 7 millions
d’électeurs pour 700 députés, donc un ratio de 10 000 par siége — en fait le scrutin est
départemental- et c’est beaucoup plus difficile : il faut des relais. Plus encore aujourd’hui ou le
ratio en France est d’environ 75 000 électeurs, ailleurs il varie de 20 000 & 150 000 mais
s’établit toujours en milliers. Il faut penser a une organisation méthodique, un quadrillage du
territoire et c’est cet effort d’'organisation tant au niveau central qu’au niveau local qui va donner
naissance aux partis. Ceci s’applique a bien d’autres pays, et notamment la Grande-Bretagne a
partir du Great Reform Act : a la veille de la guerre de 1914, le suffrage universel est établi a
peu prés partout en Europe et les partis politiques se sont constitués, en gros, entre 1870 et
1910, en étant souvent les ancétres directs de ceux d’aujourd’hui : ainsi les trois principaux
partis allemands contemporains existent dés la fin de la période bismarckienne.
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Il est frappant de constater que ces partis sont trés critiqués dés leur apparition, comme
confisquant le réle du citoyen, il a été fait allusion aux ouvrages précurseurs de Michels et
d’Ostrogorski publiés a la veille de la guerre de 1914 et qui s’inspirent largement de I'exemple
du SPD allemand. Ainsi apparait la dénonciation de la « loi d’Airain de I'oligarchie » qui tend a
nier la possibilité de construire une démocratie véritable par lintermédiaire de ces
organisations.

Ce que l'on connait moins c’est qu'il y a une vingtaine d’années plus tard une réaction tres
positive en faveur des partis politiques et méme la proposition de fonder sur eux la véritable
pratique démocratique. Et il faut souligner la I'apport du grand Kelsen, dont le nom meérite d’étre
particulierement cité dans le cadre d’une cour constitutionnelle mais qui n’est pas seulement le
pére de la justice constitutionnelle mais aussi celui de la démocratie par les partis. Cest la
théorie qu’il développe dans son ouvrage paru en 1929 et qui sera connu en France par la
traduction qu’en donne Charles Eisenmann en 1932, « La démocratie, sa nature, sa valeur ».

L’ETAT DE PARTIS

Kelser part de l'idée qu’'une démocratie, pour mériter son nom, doit reposer sur la volonté
effective du peuple et la définit comme une « forme d’Etat ou de société dans laquelle la
volonté générale est formée ou 'ordre social créé par ceux qu’il est appelé a régir : le peuple ».
Mais, poursuit l'auteur, cette idée, communément admise, mérité d’'étre précisée : on ne peut
se satisfaire de la formule classigue de la «volonté générale » alors que I'observation
sociologique montre que le peuple est une pluralit¢é de composantes (voir le débat
contemporain sur le communautarisme). Ce peuple c’est « 'ensemble des titulaires des droits
politiques, ceux qui ont pour contenu la participation a la formation de la volonté générale ».
Comment va donc se faire cette participation ? Il y a dit Kelsen, toujours d’aprés I'observation,
des citoyens passifs et des citoyens actifs, la différence étant entre ceux qui exercent
réellement leurs droits et les autres et a l'intérieur des premiers « entre ceux qui suivent sans
opinion propre et ceux qui interviennent véritablement par une décision autoritaire et directrice
selon le veeu de l'idéal démocratique ».

Ceux-la se groupent en partis politiques au sein desquels s’accomplit « une partie tres
importante de la formation de la volonté étatique ». Il en découle comme conséquence que :
« La démocratie moderne repose entiérement sur les partis politiques...On comprend par suite
les tendances —sans doute trés faibles jusqu’a présent- a donner aux partis politiques une base
dans la Constitution, un statut juridique qui réponde au réle qu’ils tiennent en fait depuis
longtemps, le réle d’organe de formation de la volonté étatique ».

La conclusion de l'auteur est que « la démocratie est donc nécessairement et inévitablement
un Etat de partis (Parteienstaat) et que donc la Constitution doit consacrer I'existence des
partis, ce qui rend possible de « démocratiser la phase de la formation de la volonté générale
qui se déroule en leur sein » (citations aux pp. 19 a 29 de I'élection francgaise).

Cette « démocratie de partis » permet de passer du parlementarisme de notabilités, finalement
confisqué par les représentants, a une démocratie enracinée ou chague citoyen peut se faire
entendre, dés lors qu’il a la volonté de s’y impliquer...une sorte de second age, avant le
troisitme qui serait la démocratie du public, si I'on suit Bernard Manin (Principes du
gouvernement représentatif, 1995).

Le schéma est séduisant et il explique les débuts de la reconnaissance des partis politiques par
la Constitution, tres timidement dans la constitution tchéque de 1920 ou dans celle de Weimar,
mais surtout aprés la seconde guerre mondiale : il s’agit de reconstruire des démocraties et
puisque les partis ont été supprimés par les dictatures, c’est bien qu’ils ont une valeur
démocratique. Ce ne sera pas tout de suite le cas en France (il faudra attendre la Constitution
de 1958), mais bien en lItalie (on parlera méme de partitocratie) et surtout en Allemagne avec
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l'article 21 de la Loi fondamentale de 1949 et la célébre loi sur les partis (Parteiengesetz), du
24 juillet 1967, sous linfluence de Gerhard Leibholz, disciple allemand de Kelsen. Le
phénoméne se généralisera, notamment avec la vague de sortie des dictatures des années 70
(Grece, Espagne, Portugal) et plus encore avec I'écroulement des systémes communistes.
est aujourd’hui impensable qu’une Constitution ne garantisse pas l'existence des partis
politiques, ainsi I'article 13 de la Constitution russe de 1993.

Ceci dit, cette reconnaissance n'a pas forcément de conséquences automatiques : on peut,
selon les cas, aller du plus, le parti organe de I'Etat, au moins, une institution de droit privé sans
rapport institutionnel avec I'Etat, tout cela a été évoqué dans nos débats et la variété des
solutions a été soulignée. Pour autant se pose la question de la validité du modéle kelsénien.

VALIDITE DU MODELE :

A la question de savoir si le modéle rend compte de la réalité, la réponse est comme toujours
nuancée. Pour la réponse affirmative il y a le fait que toute la vie politique et parlementaire de
nos pays est structurée par les partis politiques. Les élections sont un choix entre les partis et
le soir méme on sait qui a gagné et qui va gouverner, les élections parlementaires étant
généralement aussi I'élection indirecte de I'équipe gouvernementale. De plus les partis sont
non seulement reconnus mais aussi financés par I'Etat, souvent trés largement : s'ils le sont
c’est bien que leur est reconnue une mission d’intérét général.

Pour la réponse négative il y a bien sOr la faiblesse du nombre des adhérents des partis
politiques, ces fameux « citoyens actifs » : dans I'ensemble il s’agit de 2 ou 3 % du corps
électoral avec quelques rares exceptions (Autriche, Suede) mais qui ne dépassent jamais
10 %. Et il faut ajouter la faiblesse du débat sur les programmes : cela n’intéresse pas
beaucoup les adhérents, sauf éventuellement quelques points saillants et les débats portent
beaucoup plus volontiers sur le choix des dirigeants ou des candidats que sur le choix des
options.

J'aurais donc tendance a penser que nous fonctionnons aujourd’hui selon un schéma pseudo-
kelsénien, partiel et perverti par le phénoméne bien connu de la personnalisation du pouvoir :
ce qui marche bien dans les partis et intéresse les adhérents c’est le choix des candidats et
des dirigeants. Il est d’ailleurs frappant de constater que les évolutions les plus récentes portent
sur cette question, notamment par I'élargissement du cercle de ceux qui choisissent. On a
tendance a confondre tout cela sous le nom de général de « primaires », a I'imitation des Etats-
Unis, alors qu’il y a en réalité deux mouvements différents et en fait contradictoires :

- d’'une part le choix par 'ensemble des adhérents du parti et Ia on est dans le droit fil de
la pensée kelsénienne, les « citoyens actifs » choisissent leurs dirigeants ou leurs
candidats ;

- d'autre part le choix par un ensemble beaucoup plus large d’électeurs simplement
attachés aux valeurs des partis (ainsi la gauche italienne ou le PS francais) et la on
change d’'univers : cela traduit en réalité une méfiance envers I'appareil du parti et son
emprise supposée sur le vote.

On peut dailleurs penser que cette volonté d’élargissement va se trouver renforcée par le
développement de l'usage d’internet : avec ce procédeé les interrogations sur la lourdeur de la
mise en place d’'un processus de vote pour des centaines de milliers d’adhérents ou d’électeurs
tombent. On peut méme envisager une consultation fréquente, sur des questions
programmatiques par exemple. Je pense qu'il faut tout de méme faire un peu attention a cela et
prendre garde a ce qui pourrait étre une banalisation du vote : de I'électeur citoyen a I'électeur
consommateur, le parti devenant une machine assez vide, chargée principalement d’organiser
ces consultations, il y a la un fort risque de perte de contenu.
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Pour le moment nous en restons plutét, méme si c’est de maniére imparfaite, a la démocratie
fondée sur les partis : mais cette ouverture a l'intérét du public, largement provoquée par le
processus de désignation des candidats, a des conséquences en ce qu’elle crée de nouvelles
attentes.

NOUVELLES ATTENTES ET NOUVELLES INTERROGATIONS

Une attente qui est beaucoup développée ces dernieres années tient a la composition de la
représentation, du corps des élus, avec en premier lieu la question de la parité hommes/femmes. La
réponse peut étre cherchée par la loi électorale (par exemple listes alternées hommes/femmes)
méme si cela ne suffit pas toujours comme I'ont montré les élections tunisiennes de I'automne 2011.
Et c’est bien aux partis qu’il appartient, soit de maniére spontanée soit pour répondre a la loi, de
composer les listes de candidats en fonction de cet objectif. En France une révision du 8 juillet 1999
charge explicitement les partis politiques de « contribuer a la mise en ceuvre » du principe de parité
énoncé par la Constitution (articles 3 et 4).

Cette premiére revendication ouvre la voie a une autre, celle d’'une meilleure ressemblance, ou si 'on
préfére d’'une meilleure adéquation sociologique entre représentants et représentés. Dans la théorie
traditionnelle ceci n'avait aucune importance puisque chaque représentant était réputé étre animé de
la seule volonté de rechercher l'intérét général ; peu importe donc de savoir qui il est puisque cela ne
doit pas influer sur ses choix. Mais la sociologie a pénétré le droit et on sait bien que le statut social
peut jouer son réle dans des choix politiques, d’ou la revendication de la représentation des minorités
la ou ce concept est reconnu, et comme ce n’est pas le cas en France nous parlons de la
représentation de la « diversité », pour éviter des allusions plus directes. La aussi c’est aux partis d’y
veiller lorsqu'ils investissent leurs candidats, avec la question délicate de savoir quelles conditions
peuvent étre posées aux partis qui entendent représenter exclusivement une minorité ethnique ou
nationale.

Tout cela n'a de réalité que s’il y a sanction en cas de transgression des regles : cela suppose un
pouvoir en ce sens donné aux autorités électorales mais aussi, et la garantie est essentielle,
lintervention d'un juge : il n'est plus possible aujourd’hui de considérer, comme on I'a fait pendant
longtemps, que les « questions politiques » échappent au juge mais cela pose évidemment la
guestion de la limite des pouvoirs de ce dernier, peuvent-ils, aller, par exemple, jusqu’a l'interdiction ?

A cela s’ajoute la question, trés présente depuis une trentaine d’années, du financement public des
partis politiques et il y a été fait allusion dans nos débats. La quasi-totalité des pays du Conseil de
I'Europe a adopté une formule de financement public, avec bien entendu des modalités différentes
d’'un pays a l'autre et un débat récurrent sur proportionnalité ou égalité. On peut méme se demander
si 'on n’est pas allé un peu trop loin avec parfois un financement trop généreux pour les partis de
faible représentation et en ce sens je signale l'inflexion de la Iégislation allemande selon laquelle le
financement public ne peut pas représenter plus de la moitié du budget global d’'un parti, de maniére
a éviter les fantdmes dont 'activité essentielle est de recueillir des fonds publics.

Tout cela, on le sait, a conduit a I'établissement d’'une Iégislation abondante sur les partis politiques,
sujets sur lequel la Commission de Venise a beaucoup travaillé, on se reportera en particulier a ses
codes de bonne conduite en matiére de partis ou en matiére électorale.

S’est ainsi construit un ensemble solide et cohérent qui constitue un « patrimoine électoral commun »
aux pays du Conseil de I'Europe, pour reprendre une expression chére a notre ami Pierre Garrone.
Ceci dit tout n’est pas réglé pour autant et nous voyons bien, les débats de ces deux jours I'ont
montré, qu'’il reste quelques problémes....par exemple, et le point a été soulevé, trop de partis ou pas
assez de partis, ou est I'optimum, c’est difficile a dire d’autant qu’il y a souvent quelques incertitudes
en ce qui concerne le critére de définition du parti. Sur le plan de la science politique le quadruple
critere de Joseph La Palombara est généralement admis, sur le plan du droit c’est beaucoup plus
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délicat ainsi en France ou nous n’avons pas de critére véritable, ce dont se plaint beaucoup 'autorité
chargée du contr6le financier, la Commission nationale des comptes de campagne et des
financements politiques (CNCCFP) qui recense prés de 300 associations qui se prétendent « parti
politique » dont au moins 250 sont quelque peu fantomatiques. Pour autant il n'est pas facile de
limiter et je reprendrais volontiers ce qu’a dit notre ami Peter Paczolay il y a quelques instants. Je
crois quil convient en effet, a la lumiére de l'expérience des derniéres années de suggérer
I'hypothése de plusieurs niveaux de reconnaissance des patrtis :

- un niveau trés général, reposant sur le principe de libre création, avec seulement quelques
conditions minimales : nombre d’adhérents, présence aux élections etc...

- un niveau plus élevé permettant 'accés au financement public, sous condition d’une réalité
effective, comme on I'a dit plus haut, en matiére de ressources propres ;

- ce niveau ou un niveau un peu plus élevé pourrait conditionner 'accés aux medias, la ou
ceux-ci relévent de I'Etat : bien entendu il faut que les partis puissent s’exprimer sur les ondes
mais s’ils sont plus de 200 ce n'est pas facile....Un critére de représentativité peut la étre
imaginé, mais il ne doit pas pour autant empécher I'apparition des formations nouvelles et la
contradiction n’est pas si facile a résoudre.

- enfin le dernier niveau est celui qui permet 'accés a la représentation. C’est la question,
souvent évoguée du seuil minimal dans les systemes proportionnels : 4 ou 5 % des suffrages
exprimés est I'exigence qu’on rencontre fréquemment mais la Cour européenne des Droits de
I'Homme a admis, sous certaines conditions, 7 %. On ajoutera, sans entrer dans le débat qui
est vaste, que le seuil Iégal est souvent rendu superfétatoire par le seuil pratique résultant de
'amplitude de la circonscription concernée (soit le nombre de siéges a pourvoir dans cette
circonscription).

Et comme je suis tenté de relancer ce débat, je m’arréte la : s’il a déja été beaucoup travaillé sur ces
guestions, a la Commission de Venise ou ailleurs, il reste, vous le voyez bien, encore beaucoup a
faire pour répondre plus completement a la problématique de cette rencontre passionnante, « les
partis politiques dans une société démaocratique ».
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depepaunu, uneH BeHeunaHckom KOMUCCHm

11.10-11.40
lNepepbig Ha Koghe

11.40-13.30
Ceccusa |: leAaTenbHOCTb MNOSIMTUYECKUX NAPTUM B OOLLECTBEHHOW XXU3HU

MpencepatenbcrByeT: XaH-Knog KOJIbAP, npe3unaeHT COpPOGOHHCKOro UeHTpa
uccnenoBaHMM MUCKYCCTB M pemecen, YHuBepcuteT [lapux-NMaHTeoH CoOpOOHHa,
®PpaHumA, uneH BeHeynaHcKkon KoMuccum

Joknagapbl:
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11.40-12.00

“Porb nonuTU4ecknx napTun BHyTPU U BHe NapnameHTa”

Pobept YOJIITEP, penytat [lanatbl o6wuH, CoeguHeHHoe KoponeBcTBO, 4reH
MapnameHTckon Accambnen Coseta EBponbl

12.00-12.20

“‘EBponenckne CcTaHgapTbl Yy4acTusl MOMAUTUYECKMX NapTui B Bblbopax (B KOHTEKCTE
pekomeHgaumn BeHeuunaHckon kommccun)’

MapuHa WMeaHosra CTABHUWYYK, coeeTHuk lMpesnaeHta YkpawHbl, yneH BeHeumaHcKol
KoMmccum

12.20-12.40

“‘HopmaTuBHO-NpaBoBOE perynupoBaHMe O6LLECTBEHHbIX OTHOLIEHUA B cdepe NapTUMHOrO
cTpouTenbcTea’

Bnagumup Hwukonaesmy [UJIMTWH, npeacepatens komuteta [ocypapctBeHHon [ymbl
depepanbHoro Cobpanusa Poccunckon ®epepaumm — naptms «EguHasa Poccua»

12.40-13.00

“PasButne poccmimnckom napTMmHOM cuctemMel (NpaBoBoe perynuposaHue)”

Apocnas EereHbeBud  HWINOB, npeacepatens komuteTa [ocygapctBeHHOM  [ymbl
depepanbHoro Cobpanusa Poccuickon denepauumn — JinbepanbHo-gemokpaTnieckasl naptus
Poccun

13.00-13.20

“MpepnoxeHnst  «CnpaBegnmeon Poccum» MO COBEPLUEHCTBOBAHMIO  M3bupaTenbHOro
3aKkoHofaTenbCcTBa B paMkax (oopMmnpoBaHus NnapTunHon cuctemsl B Poccnn®

Anekcanap AnekcangopoBud AEEB, nepBbii 3amMecTuTenb npeacenarens  KomuteTta
locymapctBeHHon [LOymbl depgepanbHoro Cobpanusa Poccunickon ®Pepepaumm — naptus
«CnpaBeanusasga Poccusi»

13.20-14.30
lNepepbie Ha 06ed

14.30-14.50

“BnvsiHne napTu Ha 3aKOHOTBOPYECTBO B POCCUIACKOM NaprameHTe”

tfOpun Metposny  CUHENBLWWKOB, penytat [ocymapctBeHHon [Oymbl PepeparbHOro
CobpaHua Poccunckon Peagepauunn — KommyHmuctnaeckas naptusa Poccunckon deagepaunm

14.50-15.10

“‘Kputepumn orpaHudeHnss npae rpaxgaH Poccunckon ®Pepepauum Ha nonutuyeckoe
ob6beanHeHne (B cBeTe €BPONENCKMX CTaHAapTOB NPaBOBON AeMoKpaTum)®

BaneHnTtuHa BuktoposHa JIAMTAEBA, rnaBHbIA Hay4YHbIn COTPYOHUK VHCTUTYTa rocygapcTtea U
npasa Poccuiickon akagemmm Hayk

15.10-15.40
Ownckyccusa

15.40-16.10
lNepepbig Ha Koghe

16.10-17.50
Ceccwus lI: MonuTtnyeckne napTun: 6anaHc BHELWHEro 1 BHyTPEHHEro perynmpoBaHusi

MpencepatenbctByeT: XaH-Knog LWIOJICEM, nouvetHbin npodeccop npaBa
YHuBepcuteTa Jlbexa, benbrus, 3amectutens YneHa BeHeunaHCcKkon KoMuccumn
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Joknaasb!:

16.10-16.30

“BHyTpeHHee yHKLMOHMPOBAHNE NONIMTUYECKNX NAPTUI: BONPOChI BHYTPEHHEN AemMokpaTumn”
Esrennn TAHYEB, lMNpeacenatens KoHctutyumoHHoro Cyaa bonrapuu, uneH BeHeuunaHckon
KomMumccumn

16.30-16.50

“MonuTtuyeckne NapTmm U reHaepHoe paBeHCcTBo”

JIngna 3PP, OmbyacmaH Jliokcembypra, 6biBwini vneH MNMapnameHTtckon Accambnen CoseTta
EBponbl, 4neH BeHeunaHcKkon kKomuccum

16.50-17.10

“MNMpaktnka npumeHeHuss PepepanbHoro 3akoHa «O NONMUTUYECKMX MapTUSX» B pepakuum
®epepanbHoro 3akoHa ot 02.04.2012 Ne 28-®3 MuHocTom Poccun 1 ero tepputopuanbHbiMy
opraHamw. lNepBble utorn”

Brnagumup AnekcaHgpoBud TUTOB, gupektop agenaptameHTa MuHucTepcTBa tOCTULMK
Poccuiickon ®enepaunn

17.10-17.30

“KoHCTUTYUMOHHbIE Npeaenbl B3anmogencTBms NONMTUYECKMX NapTWi 1 rocygapcTea”
AnekcaHgp EsreHbesund MOCTHWUKOB, 3aBegytowwimin otaenom NHCTUTYTa 3akoHogaTeNnbLCTBa
N cpaBHUTENbLHOrO NpasoBeaeHus npu MNpaeutensctee Poccuickon ®enepaumm

17.30-17.50

“MHoronaptunHocTb 90-x. MapnameHT. KOHCTUTYLMOHHbIM Cya”

Ceprein_Muxaiinosuy LIAXPAW, pykosoauTtens annapata CueTHon namaTbl Poccuiickoi
®epepauun, npodeccop MOCKOBCKOrO rocygapCTBEHHONO WHCTUTYTa MeXAyHapOOHbIX
OTHoWeHun (YHmBepcuteTa) MnHmncTepctTea MHOCTpaHHbIX Aen Poccunckon degepauum

18.15-18.30
pynnoeoe gpomoepaghuposaHue

18.30-20.00
lpuem dns yyacmHukoe

28 ceHTA6psa 2012 roga, nATHUUA

10.00-11.20
Ceccus lI: Monutnyeckne napTum: 6anaHc BHELWHEro U BHYTPEHHEro perynimpoBaHus
(npopormkeHue)

MpeacepatenbctByet: XaH-Knog LWOJICEM, no4yeTtHbin npodeccop npaBa
YHuBepcuteta Jlbexa, Benbrus, 3amecturens YneHa BeHeunaHCcKoOn KOMUCCUM

Joknagapbl:

10.00-10.20

“«HepoyperynvpoBaHHble» rocygapctBoM cdepbl NApTUMHON XU3HU U Npedenbl ero BMeLla-
TENbLCTBA B AeATENIbHOCTb NapTUn”

CeetnaHna BuktoposHa BACUJIBEBA, aoueHT Hay4Ho-uccnegoBaTenbCKOro yHmBepcuteTa
— BbicLuen Wwkonbl 9KOHOMUKU
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10.20-10.40
“MpobnemMbl 3aKOHOA4ATENBHOIO PErYNMPOBAHUA Y4aCTMA NONUTUYECKNX NapTUin B Bbibopax”
Apkagun Edumosuny NFOBAPEB, akcnepT Komuteta rpaXgaHckux MHALnaTnB

10.40-11.20
Ownckyccusa

11.20-11.50
lNepepsie Ha koghe

11.50-13.20
Ceccus lll: PuHaHCcupoBaHMe NONUTUYECKUX NapTUM

MpeacepatenbcTByeET: Bopuc __ CachapoBuy Ob3EEB, yYneH LleHTpanbHoM
ns3buparenbHon kommccum Poccumnckon depepaumm

Joknapab!:

11.50-12.10

“®uHaHcupoBaHme usbmparternbHON KamnaHuy NONUTUYECKNX NapTUi”

Metep MALIONAW, Mpegcenatens KoHctutyumnoHHoro Cygoa BeHrpun, uneH BeHeuuwaHckon
KoMmccum

12.10-12.30

“CtaHgapTbl hMHaHCMpoBaHMs NapTUn B rocygapcTeax — yneHax Coseta EBponbl”

Me-Mapn LOYBJIE, skcnept [PEKO, 3amectutens HadvanbHuka otaena HauuoHanbHOro
CobpaHusa ®paHumm

12.30-12.50

“®uHaHCcMpoBaHME NONUTUYECKUX NAPTUIA, (PUHAHCUPOBaHNE N3bMpaTenbHbIX KamnaHuin”
Brnagumup EsrenbeBud YYPOB, [lNpencepatens LleHTpanbHOM mn3bupatenbHOM KOMUCCUM
Poccuiickon denepaunn

12.50-13.20
[unckyccus

13.20-13.40

BbiBOAabI:

“HoBble BbI30BbLI, CTOALME Nepen NoMTUYEeCKUMM naptTmammn’

YKan-Knog KOJIBAP, npeangeHT CopOOHHCKOro LeHTpa uccnegoBaHUn UCKYCCTB U pemecen,
YHuBepcuteT MNapwx-INMaHteon CopboHHa, PpaHums, uneH BeHeumaHcKkom kommncenm

13.40-14.00

3aknounTenbHoOe BbICTYNEHNE:

Banepun [Omutpuesny 30PbKWH, lMpeacepatens KoHctutyumoHHoro Cypa Poccuinckon
depepauuu, uneH BeHeunaHckom koMmccum

14.00-15.00
Ob6ed

15.00-16.00
Okckypceus no 30aHusm KoHecmumyuyuoHHo2o Cyda
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PROGRAMME

Jeudi 27 septembre 2012

9h30-10h00

Enregistrement des participants
10h00-10h10

Remarques d’ouverture

Président : M. Valery Zorkin, Président de la Cour constitutionnelle de la
Fédération de Russie, Membre de la Commission de Venise

M. Jan Helgesen, Premier Vice-Président de la Commission de Venise, Professeur,
Université d’Oslo, Norvege

M. Valery Zorkin, Président de la Cour constitutionnelle de la Fédération de Russie,
Membre de la Commission de Venise

10h10-11h10

Session d’introduction:
Les normes européennes en matiére de partis politiques : construire un patrimoine
européen commun

10h10-10h30

Les normes du Conseil de I'Europe, y compris celles de la Commission de Venise

M. Jan Helgesen, Premier Vice-Président de la Commission de Venise, Professeur,
Université d’Oslo, Norvege

10h30-10h50

La jurisprudence récente de la Cour européenne des droits de 'homme sur les partis
politiques

M. Luis Maria Lopez Guerra, Juge a la Cour européenne des droits de 'homme
(CEDH)

10h50-11h10

Les bases juridiques du systéme multi-partite en Russie et la jurisprudence de la
Cour constitutionnelle de Russie

M. Valery Zorkin, Président de la Cour constitutionnelle de la Fédération de Russie,
Membre de la Commission de Venise

11h10-11h40
Pause-café
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11h40-

13h30

Session I: L’action des partis politiques dans la vie publique

Panel :

13h20-

Président: M. Jean-Claude Colliard, Président du PREF-HESAM (Hautes Etudes
Sorbonne-Arts et Métiers), Université de Paris-Panthéon Sorbonne, France,
Membre de la Commission de Venise

11h40-12h00

Le rble des partis politiques au Parlement et en dehors

M. Robert Walter, Député, Chambre des Communes, Royaume Uni, Vice-Président
de '’Assemblée Parlementaire du Conseil de 'Europe

12h00-12h20

Les standards européens de la participation des partis politiques aux élections (a la
lumiére des recommandations de la Commission de Venise)

Mme Marina Stavniychuk, Conseiller du Président de I'Ukraine, Membre de la
Commission de Venise

12h20-12h40

Réglementation normative et juridique de la création et du fonctionnement des partis
politiques

M. Vladimir_Pligin, Président du Comité du Parlement russe sur la législation
constitutionnelle et la construction de I'Etat

12h40-13h00

Développement du systeme des partis politiques russes (réglementation juridique)

M. Yaroshlav Nilov, Président du Comité du Parlement russe sur les organisations
politiques et publiqgues, Membre du Parlement (parti libéral-démocrate)

13h00-13h20

Propositions de « Russie juste » pour améliorer la réglementation juridigue dans le
cadre de la création des partis politiques en Russie

M. Alexandre Ageev, Premier Vice-Président du Comité du Parlement russe sur la
législation constitutionnelle et la construction de I'Etat, Membre du Parlement de la
Commission (« Russie Juste »)

14h30

Déjeuner

14h30-14h50
L’influence des partis politiques sur le procés législatif dans le Parlement russe
M. Yuriy Sinelschikov, Membre du Parlement russe, Parti communiste

14h50-15h10

Les criteres pour la restriction du droit des citoyens de la Fédération de Russie de
créer un parti politique (dans le cadre des normes européennes de I'Etat de droit)
Mme Valentine Lapaeva, Directrice de recherche adjointe a I'Institut de I'Etat et du
Droit de 'Académie russe des Sciences, Docteur en Droit

15h10-15h40
Discussion



-173 - CDL-EL(2014)003
15h40-16h10
Pause-café
16h10-17h50

Session Il: Les partis politiques : vers un équilibre entre les réglementations internes
et externes

Président: M. Jean-Claude Scholsem, Professeur Emérite, Université de Liéege,
Belgique, Membre suppléant de la Commission de Venise

Panel:

16h10-16h30

Le fonctionnement interne des partis politiques: la question de la démocratie interne
M. Evgeni Tanchev, Président de la Cour constitutionnelle de Bulgarie, Membre de la
Commission de Venise

16h30-16h50

Les partis politiques et I'égalité des sexes

Mme Lydie Err, Médiateur du Luxembourg, ancien membre de [I'Assemblée
Parlementaire du Conseil de 'Europe, Membre de la Commission de Venise

16h50-17h10

Application de la loi fédérale sur les partis politiques amendée par la loi fédérale du 2
avril 2012 N° 28-FZ du Ministere de la justice de la Fédération de Russie et ses
institutions régionales. Premiers résultats

M. Vladimir_Titov, Chef du Département des questions des organisations non-
gouvernementales (ONG), Ministére de la justice

17h10-17h30

Les limites constitutionnelles de coopération entre les partis politiques et I'Etat

M. Alexander Postnikov, Chercheur, Docteur en Droit, Institut de |égislation et droit
comparé

17h30-17h50

Le systeme multipartite des années 1990. Le Parlement. La Cour constitutionnelle

M. Serguei_Shakhrai, Directeur, Cour des comptes de la Fédération de Russie,
Professeur a I'Institut des Relations internationales de Moscou

18h15-18h30
Photo de groupe

18h30-20h00
Diner officiel

Vendredi 28 septembre 2012

10h00-11h20
Session Il: Les partis politiqgues : vers un équilibre entre les réglementations internes
et externes

Président: M. Jean-Claude Scholsem, Professeur Emérite, Université de Liege,
Belgique, Membre suppléant de la Commission de Venise
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Panel:

10h00-10h20

L’activité des partis politiques qui n’est pas réglée par I'Etat et la marge d’intervention
étatique acceptable

Mme Svetlana Vasilieva, Chercheur a [lInstitut de recherches, Haute Ecole
d’Economie

10h20-10h40
Les problemes législatifs de la participation des partis politiques aux élections
M. Arkady Lyubarev, Expert a la Commission des initiatives civiles

10h40-11h20
Discussion

11h20-11h50
Pause-café

11h50-13h20
Session lll: Le financement des partis politiques

Président : M. Boris Ebzeev, Membre de la Commission centrale électorale de
la Fédération de Russie

11h50-12h10

Le financement de la campagne des partis politiques

M. Peter Paczolay, Président de la Cour constitutionnelle de Hongrie, Membre de la
Commission de Venise

12h10-12h30

Les normes sur le financement des partis politiques dans les pays membres du
Conseil de I'Europe

M. Yves Marie Doublet, évaluateur du GRECO, Directeur adjoint de la Division de la
réglementation et du contréle des marchés a I’Assemblée Nationale de France

12h30-12h50

Le financement des partis politiques ; le financement des campagnes électorales

M. Vladimir Churov, Président de la Commission centrale électorale de la Fédération
de Russie

12h50-13h20
Discussions

13h20-13h40

Conclusions:

Nouveaux défis rencontrés par les partis politiques

M. Jean-Claude Colliard, Président du PREF-HESAM (Hautes Etudes Sorbonne-Arts
et Métiers), Université de Paris-Panthéon Sorbonne, France, Membre de la
Commission de Venise
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13h40-14h00
Discours de clbture :

M. Valery Zorkin, Président de la Cour constitutionnelle de la Fédération de Russie,
Membre de la Commission de Venise

14h00-15h00
Déjeuner

15h00-16h00
Visite guidée de la Cour constitutionnelle de la Fédération de Russie



