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l. Introduction

At the request of the Secretary General of the Cibwf Europe, the European
Commission for Democracy through Law conducted resuon the prohibition of
political parties and analogous measures.

Countries which co-operate with the Venice Comroissiere invited to answer a
guestionnaire on the prohibition of political pa#i covering both the existence of
rules prohibiting political parties or providingrfsimilar measures in order to study
the situation existing in different countries. 4funtries contributed to the study.

The conclusions of the study highlighted the follogvissues:

a) party activities everywhere are guaranteed by theciple of freedom of
association;
b) there is a possibility to sanction political pastidat do not respect a certain

set of rules, including prohibition and dissolutioh political parties, in a
number of countries which answered the questioanair

C) the procedure regarding measures restricting thigitees of the political
parties show the authorities’ concern to respeetptinciple of freedom of
association.

The Commission adopted the report on prohibitiopalftical parties and analogous
measures (CDL-INF (98) 14) at its"3Blenary meeting in Venice, 12-13 June 1998.
The study provided a good starting point for furttemalysis of the questibn
Considering the importance of the issue the Comarisdecided to continue its work
with a view to drafting guidelines in this field.

The Sub-Commission on democratic institutions at 6 meeting (Venice, 10
December 1998) appointed Rapporteurs to draw Uprpnary draft guidelines on the
prohibition of political parties and analogous meas for its first meeting in 1999.

The draft guidelines on the prohibition of poliligerties were discussed by the Sub-
Commission on democratic institutions during itsetiveg on 17 June 1999. Members
of the Sub-Commission introduced a number of changehe text prepared by Mr
Alexandru Farcas and revised by the Secretaridherbasis of comments by Messrs
Kaarlo Tuori and Joseph Said Pullicino. In addititime Secretariat was asked to
prepare an explanatory memorandum to the guidelines

The Sub-Commission on democratic institutions frttiscussed the draft guidelines
on the prohibition of political parties and analagomeasures and the explanatory
report during its meeting in Venice, on 9 Decent@99 and decided to submit them
to the plenary session. The Venice Commission a&dopoth documents and decided
to forward them to the Parliamentary Assembly ahe Secretary General (%1
plenary meeting, Venice, 10 - 11 December, 1999.

! The study appears in Appendix to this document.



. Guidedines on prohibition of political partiesand
analogous measur es

The Venice Commission:

Being committed to the promotion of the fundameptaiciples of democracy, rule of
law and protection of Human Rights, in a contexétfianced democratic security for
all, throughout the entire Council of Europe area,

Taking into account the essential role of politigadrties in any democracy,

considering that freedom of political opinion arméedom of association including

political association represent fundamental hunigimts guaranteed by the European
Convention on the Protection of Human Rights ared @imordial elements of any

genuine democracy as envisaged by the Statutee@dincil of Europe,

Having particular regard to States practice in fiedd of guaranteeing (and of
organising) the exercise of the rights to freeddmassociation and to freedom of
expression,

Committed to the principle that these rights canbetrestricted other than by a
decision of the competent jurisdiction in full respof the rule of law and the right to
a fair trial,

Recognising the need to further promote futuredseas in this field, based on the
provisions of the European Convention for the Ritide of Human Rights and on the
values of the European legal heritage,

Has adopted the following guidelines:

1. States should recognise that everyone hasdheto associate freely in political
parties. This right shall include freedom to hotdifical opinions and to receive
and impart information without interference by paladuthority and regardless of
frontiers. The requirement to register politicalrtfges will not in itself be
considered to be in violation of this right.

2. Any limitations to the exercise of the above-memtid fundamental human rights
through the activity of political parties shall m®nsistent with the relevant
provisions of the European Convention for the Ritide of Human Rights and
other international treaties, in normal times asll ves in cases of public
emergencies.

1. Prohibition or enforced dissolution of politicalrbas may only be justified in
the case of parties which advocate the use of mi@leor useviolence as a
political means to overthrow the democratic coostihal order, thereby
abolishing the rights and freedoms guaranteed byctinstitution. The fact
alone that a party advocates a peaceful changeeo€onstitution should not
be sufficient for its prohibition or dissolution.



A political party as a whole can not be held reside for the individual
behaviour of its members not authorised by theypaithin the frame of
political/public and party activities.

The prohibition or dissolution of political parties a particularly far-reaching

measure should be used with utmost restraint. Befgking the competent

judicial body to prohibit or dissolve a party, goveents or other state organs
should assess, having regard to the situationeo€dluntry concerned, whether
the party really represents a danger to the frdedemocratic political order or

to the rights of individuals and whether other,sleadical measures could
prevent the said danger.

Legal measures directed to the prohibition or lggahforced dissolution of
political parties shall be a consequence of a jadicfinding of
unconstitutionality and shall be deemed as of etxaeal nature and ruled by
the principle of proportionality. Any such measurast be based on sufficient
evidence that the party itself and not only indisatimembers pursue political
objectives using or getting ready to wseonstitutional means.

The prohibition or dissolution of a political parghould be reserved to the
Constitutional court or other appropriate jurisiins in a procedure offering
all guaranteesf due process, openness and fair trial.



I11.  Explanatory report to guideines on the prohibition of political parties
and analogous measur es

The Venice Commission report on the prohibitionpofitical parties and analogous
measures (CDL-INF (98) 14) revealed that therevidsde variety of approaches to this
issue in different States. The aim of the guiddia the prohibition of political
parties and analogous measures is to establish af swmmon principles for all
member States of the Council of Europe and othenties, sharing the same values,
which are reflected in the European Convention anmbin Rights. The European
Convention on Human Rights appears to be not onlyeffective instrument of
international law but also “a constitutional instrent of the European public order”
Therefore, the best way to explain certain provisiof the guidelines is by reference
to the relevant articles of this particular Convemt

1. The right to associate freely in political partiesms an integral part of the
freedom of association protected under Article $ihe European Convention on
Human Right3in the following terms:

“1.Everyone has the right to freedom of peacefutratdy and to freedom of
association with others [...]

2. No restrictions shall be placed on the exerate¢hese rights other than
such as are prescribed by law and are necessaaydamocratic society in the
interests of national security or public safety, tiee prevention of disorder or
crime, for the protection of health or morals or the protection of the rights

and freedoms of others. This Article shall not prevthe imposition of lawful

restrictions on the exercise of these rights by besof the armed forces, of
the police or the administration of the State.”

2. Although this Article does not mention specifigdreedom to form political
parties but freedom of association in general,BEbeopean Court of Human Rights
has repeatedly applied this provision in casestyreelated to freedom of association
within the framework of political partiés

3. The right to receive and impart information withomterference by public
authority and regardless of frontiers is rooted Article 10 of the European
Convention on Human Rights providing that:

European Court of Human Rights., case Loizidolwkey (Preliminary objections),
judgement of 23 March 1995, para.75.

The Article 22 of the International Pact on ciaild political rights foresees analogous
provisions.

4 KPD v FRG No 250/57, YB 222 (1957); United Communist Party of Turkey and Others v.
Turkey (1998) and the Socialist Party and others against Turkey (1998).



“1. Everyone has the right to freedom of expressitis right shall include
freedom to hold opinions and to receive and impaformation and ideas
without interference by public authority and regkesk of frontiers. This
article shall not prevent States from requiring fieensing of broadcasting,
television or cinema enterprises.

2 The exercise of these freedoms, since it camh it duties and

responsibilities, may be subject to such formalitisonditions, restrictions or
penalties as are prescribed by law and are necegssaa democratic society,
in the interests of national security, territoriaitegrity or public safety, for
the prevention of disorder or crime, for the prdiec of health or morals, for
the protection of the reputation or rights of otkerfor preventing the
disclosure of information received in confidence, for maintaining the

authority and impartiality of the judiciary”.

4. At present the right of freedom of associationhia tontext of the Convention is
interpreted, in most cases, together with Artidde Ih its case law the European Court
of Human Rights established that:

“Notwithstanding its autonomous role and particutgthere of application,

Article 11 must also be considered in the lighAdicle 10. The protection of
opinions and freedom to express them is one obbfextives of the freedoms
of assembly and association as enshrined in ArtidleThat applies all more

in relation to political parties in view of theirseential role in ensuring

pluralism and the proper functioning of democricy

5. Whereas freedom of association, including freedorfotm political parties must
be regarded as one of the corner stones of pludgocracy, restrictions to this right
may be justified in a democratic society, in aceoice with para.2 of Article 11.
Moreover, Article 17 of the European Conventioroal a state to impose a restraint
upon a programme a political party might pursuerdivides:

“Nothing in this Convention may be interpreted aglying for any State,
group or person any right to engage in any actiaityperform any act aimed
at the destruction of any of the rights and freed@et forth herein or at their
limitation to a greater extent than is provided forthe Conventich

6. Therefore, the usual practice in a number of Eumoggtates requiring registration
of political parties, even if it were regarded aestriction of the right to freedom of
association and freedom of expression, would pest seamount to a violation of
rights protected under Articles 11 and 10. On tiieiohand any restriction must be in
conformity with principles ofegality andproportionality.

7. No State can impose limitations based only siniternal legislation, ignoring
its international obligations. This rule shoulddgplied in normal times as well as in

5 The case of the Socialist Party and others addinskey (1998), para.41.



cases of public emergencies. This approach is rmoefl by the practice of the
European Court on Human Rig'f’]ts

7. The European Court of Human Rights upheld oremséwvoccasions in its
jurisprudence that political parties are a formasfociation essential to the proper
functioning of democracy and that in view of thepontance of democracy in the
European Convention on Human Rights system, arciadgm, including a political
party, is not excluded from the protection affordgdthe Convention simply because
its activities are regarded by the national autlesrias undermining the constitutional
structures of the State and calling for the impossibf restrictions.

8. Any derogation to the European Convention shbeldnade in respect of the
provisions of Article 15 of the European ConventamnHuman Rights, that provides
that they should not be in breach of other inteonal obligations of the State (para.l)
and should be of a temporary duration (para.3).

9. As mentioned in the previous paragraph, probibior dissolution of political
parties can be envisaged only if it is necessay democratic society and if there is
concrete evidence that a party is engaged in #esvthreatening democracy and
fundamental freedomsThis could include any party that advocates viogein all
forms as part of its political programme or anytpaiming to overthrow the existing
constitutional order through armed struggle, tesror or the organisation of any
subversive activity.

10. Most contemporary constitutions establish mersmas of protection of
democracy and fundamental freedoms. In numerousssthe general ban on the
creation of para-military formations, parties tlaaé a threat to the existence of the
state or its independence, is expressly includddgislation on political parties or in
the constitutiofy

11. A party that aims at a peaceful change of thestitutional order through
lawful means cannot be prohibited or dissolvedhia light of freedom of opinion.
Merely challenging the established order in itsglhot considered as a punishable
offence in a liberal and democratic state. Any dematic society has other
mechanisms to protect democracy and fundamentaddras through such
instruments as free elections and in some courttiresigh referendums when it can
express its attitude to any proposal to changedhstitutional order in the country.

v

12. No political party should be held responsiloiethe behaviour of its members.
Any restrictive measure taken against a politi@atyon the basis of the behaviour of

6
7

Idem, para.50.

European Court of Human Rights. Case of Sideplmscand others v. Greece
(57/1997/841/1047), para.46.

Report of the Venice Commission on prohibitiopaditical parties and analogous measures,
adopted at its 38 plenary meeting, Venice, 12-13 June 1998, CDL{98) 14, pages 5 — 8.
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its members should be supported by evidence that Bhe acted with the support of
the party in question or that such behaviour wasdisult of the party’s programme or
political aims. In the case that these links aresing or cannot be established the
responsibility should fall entirely on the party miger.

\Y

13. The prohibition or dissolution of a politicanty is an exceptional measure in
a democratic society. If relevant state bodies takiecision to seize the judicial body
on the question of prohibition of a political pathey should have sufficient evidence
that there is a real threat to the constitutiomekoor citizens’ fundamental rights and
freedoms.

14.  As was indicated in part Il of this report tbempetent bodies should have
sufficient evidence that the political party in qtien is advocating violence
(including such specific demonstrations of it suab racism, xenophobia and
intolerance), is clearly involved in terrorist other subversive activities. State
authorities should also evaluate the level of thteathe democratic order in the
country and whether other measures, such as fitlesr administrative measures or
bringing to justice individual members of the pchi party involved in such

activities, could remedy the situation.

15. Obviously, the general situation in the coprgran important factor in such an
evaluation. At the same time, standards of the Idpigy European democracy
practice must also be taken into consideration as already observed in previous
paragraphs, even in the case of a state of emergenernational obligations of the

State should be observed and any measures of exwa@ptharacter should have a
clearly defined temporary effect in compliance wifliticle 15 of the European

Convention on Human Rights.

VI

16. Both points 6 and 7 of the guidelines deal vifta role of the judiciary in
prohibition or dissolution of political parties eitefore they can be treated together.

17. The role of the judiciary is essential in ptwtion or dissolution of political
parties. As is clear from the Venice Commissionorgpthere can be different
jurisdictions competent in this field. In some etait lies within the sole competence
of Constitutional courts whereas in others it isthim the sphere of ordinary
jurisdictions.

18. Regardless of the judicial authority competenthis field the first stage
should be to find unconstitutionality in the adiis of a political party. The court
should examine the evidence presented againsitec@loparty and define whether the
latter has committed a serious offence againstctestitutional order. If this is the
case, the competent jurisdiction should decidehenprohibition or dissolution in a
procedure offering all guarantees of due procepgnimess and fair trial {and in
respect of the standards established by the Eundpeavention on Human Rights}.
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Introduction
A. Background

At the request of the Secretary General of the Cibwf Europe, the European
Commission for Democracy through Law conducted meguon the prohibition of
political parties and analogous measures.

It was urgent to take a closer look at this isseeabse of the importance of political
parties in cementing the foundations of democrpayticularly in states governed until
recently by authoritarian regimes. Elections, whase the very foundation stone of
democracy, are inconceivable without the activetigpation of freely constituted
political parties. And freedom of political assdma is the political form of the broader
fundamental freedom of association.

This comparative survey of the legislation and ficadn the states participating in the
Venice Commission's work identifies common valueghe European constitutional
heritage in this field, with a view to improvingfammation on the subject and, where
appropriate, learning from solutions implementedoad). It is based on replies to a
questionnaire (document CDL-PP (98) 1) on the jitbn of political parties, covering
both the existence of rules prohibiting politicakes or providing for similar measures
and the extent to which they are applied.

Responses were received from the following cousitridbania, Argentina, Austria,

Azerbaijan, Belarus, Belgium, Bosnia and HerzegmvBulgaria, Canada, Croatia, the
Czech Republic, Denmark, Estonia, Finland, Frar@eprgia, Germany, Greece,
Hungary, Ireland, Italy, Japan, Kyrghyzstan, Latligchtenstein, Lithuania, Moldova,

Netherlands, Norway, Poland, Portugal, Romania,sRuslovakia, Spain, Slovenia,
Sweden, Switzerland, Turkey, Ukraine, Uruguay (se@iment CDL-PP (98) 2).

B. General
The legal approach to political parties varies @®rably from one state to another.

Registrationof political parties, for example, is not requiredall legal systems. There
are no registration requirements @Germany, Greecer Switzerlandg for example. In
Denmarkand The Netherlandspolitical parties are not obliged to registert bertain
formalities are required in order for them to map@te in elections. Irreland,
registration simply enables a party to post its @aiongside those of its candidates,
while in Swederit protects the party's exclusive right to userthme.

In some states where political parties \mrguired to register this is merely a formality,
as inAustria, Spain, Uruguagr Norway, where the only condition is to produce 5000
signatures. In other countries, however, the ailib®make sure that the party fulfils

the material requisites applicable to political tpaactivities (this is the case, for

example, in th€zech Republic, Latvia, PolaathdRussia.

Further divergences are found in thgal level- constitutional or legislative - at which
questions concerning political parties are dedat vilVhile they all guarantdeeedom of
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association the basis of political party activities, condiibas differ greatly in the
degree of detail in which they address the subfmteral constitutions make no specific
mention of political parties (eglbania, Finland, Ireland, Switzerlandin most cases,
however, having guaranteed freedom of associatimh raentioned political parties,
constitutions explicitly list the main cases in ahirestrictions may be placed on their
activities. TheGermanconstitution, for example, provides for the pratidm of parties
which, in their aims or through the behaviour aithmembers, are likely to disrupt the
free democratic constitutional order or to causel@wnfall. The constitution @eorgia
prohibits the formation of political parties whgserpose is to destroy the constitutional
order, to violate the country's independence aritdderritorial integrity, to spread war
and violence or foster ethnic or religious hatredaxial unrest, and bans the creation of
military forces by political parties, while partidmsed on geographical or regional
criteria are prohibited under the State Authorifies In Slovakia on the other hand, the
constitution contains a general clause restricfigggdom of association, in cases
justified by law, where this is necessary, in a dermtic society, to protect national
security and public order, to prevent crime andeatothe rights and freedoms of others,
and to uphold the principle of the separation afties and state; the ordinary law
defines the exact circumstances under which pamtiag be banned. Among those
constitutions which do address the question oftipali parties,Portugal's seems to
adopt the most detailed approach, circumscribiegstope of freedom of association,
especially in the political sphere, and listing nafsthe restrictions on political parties'
activities, including their internal organisatidn.Austria certain aspects of the law on
political parties have a constitutional character.

The measures envisaged in the questionnaire wibier pieventive- ban on forming a
political party or refusal to register it - @pressive dissolution of the party. The fourth
type of measure envisaged, prohibiting a party fatamding for election, is not applied
as such, at least in the states which answeredqtiestionnaire, but may be a
consequence of one of the other measures. Rattreeamine these different measures
separately, we shall break down our survey asvisllo

The first and most detailed section will examine restrician political activities
provided for in the legislation of the differenats which answered the questionnaire.
In the main, such restrictions are connected Withactivities or purposes of political
parties and their membership or structure, tangtharacteristics which will be
examined in the second chapter of the first pathisf report. The first chapter of this
part, shorter in length, will be devoted to resimits of a formal nature, concerning such
characteristics as name, number of members arstraggin procedures.

Following this look at legal provisions, tleecond sectiomvill examine the relevant
case law, for in order to appreciate the actuglaich of measures restricting political
parties' activities, it is essential to establisst how often they are applied.

Finally, athird sectionwill take a brief look at the bodies competenthia matter.
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l. Restrictions on political party activitiesin national law
A. Formal restrictions

These mainly concern the registration of partied #rerefore those states where
registration is actually required.

Regulations in this field frequently concern tremeof the party. The idea is to avoid
any risk of confusion. IrLithuania for example, the legislation provides for the
registration only of parties or organisations whioames or symbols differ from those of
existing political parties and organisationsEktoniaa party may be denied registration
if their name resembles that of an existing partgree which existed in the past. Under
Canadianlaw the name of a party, its abridged or abbredidrm or its logo must not
be a source of confusion with those of a registgaatly or one whose application for
registration is currently being processed. Whanarae has not been registered, ordinary
civil legislation on the names of legal person<loudes the use of names likely to cause
confusion. ThéPortugueseconstitution expressly prohibits the use by puditparties of
emblems likely to be confused with national orgielis symbols. InSloveniathe
names, abbreviations or symbols of political partiust not resemble those of state or
regional institutions.

Some states have more restrictive rules on parhesalnCanada for example, party
names may not include the word "independentPdrtugal parties may not use hames
containing direct references to religions or chasch'without prejudice to the
philosophies or ideologies underlying their prognaes”. InSloveniaparty names must
not include the names of foreign states, partiesatural or legal persons. Argentina
political party names may not contain personal reaorehe words Argentine, national,
international or derivatives thereof. These restms have no direct effect on the
programmes and activities of the political parteacerned, and are therefore essentially
formal restrictions. This is not the case when ram@e banned because they might
affect the country's international relations, ocdwese they are the expression or a
potential cause of racial, class or religious unres

The creation or survival of a political party isrsetimes subject to criteria concerning
its importance.A party's importance may be measured in terms sofriembership:
underEstonianlaw a party must in principle have at least 1008mbers; inLatvia,
Lithuania and Belarusthe minimum number of founders is fixed at 2000 4td 500
respectively. InCanada parties which do not present candidates in att |&8s
constituencies are struck off the register, b thiviously does not prevent members of
these organisations from standing on an indivithaais. InRomania at the request of
the Attorney General's department, the municipairtcof Bucharest may dissolve a
party for inactivity if it fails to present candi@s in at least 10 constituencies, alone or
as part of an alliance, in two successive eleatampaigns, or if it has held no general
assembly for five years. [@roatia a party ceases to exist when it ceases its aesiyir

if the time lapse between two meetings of its gowey body is twice as long as that
provided for in its statutes. Hungarya party may be dissolved if it has not functioned
for at least a year and the number of its membasscbnstantly been below the legal
minimum.
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Numerous national legislations regulate fimancing of political parties, particularly
where there are contributions from the public asffén the very great majority of states,
however, failure to abide by these rules does @ad fto the dissolution of the party
concerned or to analogous measuresilbaniaa party may be banned for failing to
publish its financial resources or to submit th@mnihspection. InJkraine systematic
violation of the rules on party financing may leta the dissolution of the party
concerned. These rules are particularly strictebaample, political parties do not have
the right to receive funds from foreign states oeirt citizens, international
organisations, stateless persons or firms in wihelstate holds more than a 20% stake.
Elsewhere, financial sanctions are appliedAigenting for example, the penalty is a
fine twice the size of the illegal contribution.

Registration of political parties may be subjectedther formalities. IrEstonig for
example, applications for registration must contdie party statute, the names,
addresses and telephone numbers of party leatlerpoalitical programme, a list of
party members with their names and addresses ahdiewappropriate, the party
emblem;Canadianlegislation requires applications for registratiorbe signed by the
party leader and to state the full name of theypéine name and address of the party
leader, the address of its bureau, the names aindsses of the party executives and the
names, addresses and signatures of 100 membes.voter

B. Material restrictions

a. The material restrictions on political partyidties, particularly those which
may lead to prohibition of a party or the like, waonsiderably from one country to
another.

In some countries there is simply no legislatioovmting for such measureBelgiumis
one example. IrGreece while the constitution stipulates that party oigation and
activities must serve the free functioning of themdcratic system, no sanctions are
taken in the event of failure to comply with thequirement. InAustria there is no
provision for prohibiting or dissolving politicabgties, with the exception of the ban on
the revival of the national socialist party andoitganisations.

b. In numerous countries, legislation providesdanctions against parties which
pursue certaiaimsor adopt certaibehaviours

1. As we saw earlier, for example, the law may ireqoarties actually to be active.
In Ireland effective political activity is required: in ord&r be registered a party must be
"a genuine political party, organised in the State part thereof" in order to contest a
Dail election, a European election or a local @®&ctAccording to the case law of the
Supreme Court, the purpose of this rule is to atleédproliferation of "bogus political
parties with aims and objects far removed frompgblgical sphere”. It should also be
remembered that the only consequence of regastrafia political party is that its name
may then appear alongside those of its candidatestional and European elections.

2. In those countries where theneral legislation on associatioapplies,groups
with unlawful or immoral aimsre denied legal status, or may be disbanded vy th
judicial authorities, as iswitzerland, Liechtensteior Finland, where an association
may also be dissolved if it is in contradiction lwits statutory aimEstonianlaw
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provides for associations to be dissolved by atabuheir aims or activities are in
contradiction with constitutional order, the lawpmality or the declared aims of the
association, and also for carrying on profit-makiagfivities, and in the event of
bankruptcy. InSpaina political party may be dissolved for being angnial association
under the code of criminal law, particularly whés purpose is to commit or help to
commit a crime or if it is an armed group or addst group or organisation. In
Azerbaijan the constitution authorises the courts to put agp b the activities of
associations which violate the constitution and lde. Associations may also be
disbanded for committing offences: such a provisssts in Russianlaw, but, in
accordance with the principle of proportionalityisiapplied only in the event of serious
or repeated offences.

3. When parties do carry on political activitidsese may be subjected to certain
restrictions. Steps may be taken against partidargrering fundamental freedoms. In
Albania parties whose programmes or activities are amifao, anti-democratic or
totalitarian are banned, as are those whose aimgigities are in contradiction with the
fundamental principles of the rule of law and deraog, the sovereignty of the people,
pluralism and equality of political parties, thepamtion of powers and the
independence of the judiciary. Both @eech RepubliandSlovakiaban parties which
try to use the constitution to prevent other parfiem rising to power by constitutional
means or which undermine equality between citizenSermany when a party's aim or
the behaviour of its members threaten to disrupowarthrow the free, democratic
constitutional order, it may be banned. UnderRrench constitution, political parties
are required to respect democracy.Tlrkeyparties are not allowed to manoeuvre to
bring a dictator to power. lftaly parties must employ democratic methods in their
public activities and their dealings with other tggs and movements. There is no
requirement, however, for their political prograname be democratic, although the
Constitution prohibits the revival of the Fascisirty. In Moldova the law bans the
formation and activity of parties which foster thee of authoritarian and totalitarian
methods of government.

4. In a similar vein a number of states have bamsexiremist parties The
Portugueseconstitution, for example, prohibits fascist ocisa parties. InPoland the
parties banned are those with programmes basechertotalitarian methods and
procedures of nazism, fascism and communism, aodethwvhose programmes or
activities are based on racial or nationalisticrétht In Austria, where the national
socialist party and its organisations were dissblug a special law, they may not be
revived.

5. Fostering discrimination, hatred or violenceay also lead to the prohibition of
a party. Examples abound.fFnanceparties may be banned for fostering discrimination
hatred or violence towards a person or group aques because of their origins or the
fact that they do not belong to a particular ethgrimup, nation, race or religion, or for
spreading ideas or theories which justify or enagarsuch discrimination, hatred or
violence. The situation iBpainis similar, but, in addition to race and creea, sexual
leaning, family situation, illness and disabilitiese also taken into consideration.
Political parties which fosteracial hatred are also prohibited, for example, by the
constitutions ofBelarus and Ukraine while in Azerbaijanthe legislation highlights
racial, national and religious conflict. UndBulgarian law parties may be prohibited
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both for pursuing fascist ideals and for fomentiagial, national, religious or ethnic
unrest. The Russian constitution prohibits the creation and activitie$ social
associations whose aims or deeds stir up soct# rathnic and religious discord.

6. TheDanishandPortugueseconstitutions, for example, permit the prohibitmin
parties which resort to or encouragelence even if it is not subversive or racist. In
Albania the law prohibits parties which draw attentiontheir aims and attempt to
achieve them through violence, the use of weapndsther anti-democratic methods.
The ban orwar-like propaganda (Belarus, Ukrainpursues a similar gadh Georgia
and Latvia parties may be prohibited for fostering violenbeough propaganda. We
have already seen that several states can abalisaspfor fostering hatred, particularly
racial hatred; the purpose of such measures iblyata prevent acts of violence. In
Belarusthe constitution prohibits parties which fosteciabunrest.

7. In some countries the law prohibits politicattigs which are a threat to the
existence (Germanyy theindependence (Ukraine) of the staieFrenchconstitution
requires parties to respect national sovereignthe) more restrictive texts merely
protect theterritorial integrity of the stateBosnia and Herzegovina, Bulgaria, France,
Moldova, Russia, Slovakia, Turfeyn Albania parties are not allowed to support an
anti-national programme or anti-national activitieshe exact scope of this rule is, of
course, difficult to define. Irgentinaparty names with meanings which might affect
the country's international relations are prohibite

8. Legislation to protect the institutions somesngoes beyond protecting the
territorial inviolability of the nation and combatj parties that place fundamental
freedoms at risk. Merely challenging the estabklisbrder in itself is not considered as a
punishable offence in a liberal and democraticestdhe type oflsubversive activity
which is prohibited is essentially recourseviiment means to overthrow the authorities
in place(this is the case iAzerbaijan, Bulgaria, Estonia and Ukrainey example). In
Liechtensteirthe courts may disband organisations whose aimsetinods are a danger
to the state. Th&wissconstitution provides for the prohibition of pagiwhich are a
danger to the state; it is generally agreed, howelat such extreme action should be
taken only in times of war. ThRussianand Ukrainian constitutions also prohibit
political parties from jeopardising the securitytbé state. An added restriction in the
Belarusconstitution prohibits parties or other organisagi whose purpose is to change
the country's constitutional system.

0. The Turkish constitution, like the legislation oBosnia and Herzegovina,
provides in a general way for the dissolution aftipa which encourage crime. Under
the Portugueseconstitution, associations may be formed provithedl their aims are not
in conflict with the country's criminal law.

10. In some of the former Soviet states the letjislais designed to avoid any
confusion between a political party and the stimteéSlovakia for example, parties are
refused registration when their statutes providdtfem to carry on activities which are
the exclusive preserve of the state authoritieKyhghyzstanthe constitution expressly
forbids the merging of political parties and stiatelies and submitting the activities of
the state to the programmes and decisions of &.p&ne Hungarian constitution

prohibits political parties from exercising polalgower directly or controlling an organ
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of the state; party members or leaders may not paltdic office. InArmenia political
parties may not take over public authorities.

11. Certain states ban political party activitiespecific social areas. Blovakiathe
legislation is highly restrictive: it is possibler example, to deny registration to a party
which wants to carry on a political activity withihe armed forces, or, more generally,
in the work-place. Similar legislation exists$fovenia In AzerbaijanandKyrghyzstan
party activities are prohibited within the organk tbe state. And inKyrghyzstan
members of the armed forces and people workindpenniational security and justice
fields are not allowed to be members of politicailties or even to make statements in
support of political parties. ldkrainethis rule applies to the public sector in general.

12. Furthermorethe general ban othe creation of private military or para-military
formationsis sometimes expressly included in legislationpolitical parties Albania,
Czech Republic, Estonia, Georgia, Slovakia, Ukrgioein the constitutionRortugal).
In Estoniathe mere fact that an organisation possesses wegpecludes it from acting
as a political party.

C. Other restrictions which certain states placedlitical parties include:

1. Restrictions based orationality. In Latvia political parties may operate only if
at least half their members are Latvian natioraésne states prohibit foreign political
parties, ie parties set up by foreign citizeMelfdova), or which have their headquarters
in foreign countries Azerbaijan, Belarus, Kyrghyzstarliithuania and Sloveniaalso
require party leadership bodies to be based ondhenal soil. TheArmenianlaw that
prohibits political parties from being run by pul#l parties located in another State in
practice prevents the Armeniaraspnafrom controlling the political parties of the
Republic of Armenia.

2. Some states prohibit the creation of partiesradoegional or territorial issues
(Georgig, or parties whose names or programmes hingegiona issuesRortugal).

3. In Kyrghyzstanthe law does not permit the existence of partmsded on
religious principles, while inBulgaria the constitution proscribes not only parties
founded on religious principles, but also thosenfted on ethnic or racial principles.

4. In certain countries, such Esingary, only natural persons may be members of
political parties.

d. Finally, prohibition or analogous measures miap &e based on thierm of
organisationof the party.

1. First of all, several states require the paiy&rnal structure and functioning to
be democratic (Finland, Spain, Armenid) the Czech Republi@and Slovakiaparty

statutes must be democratic and their organs nmustemocratically established. In
Albania freedom of expression must also be guaranteedmwitle party, as well as
people's right to join and leave the party as thieyase. ThdPortugueseconstitution

requires political parties to be run according t® tprinciples of transparency,
democratic organisation and management and patimip by all their members. In
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Argentinaparties must be democratic, in so far as theirdsodnd the candidates they
present for election must be periodically electedparty organisational structure on
which minorities were not represented, for examptajld be anti-democratic.

2. Finally, secret organisations may be prohibited by the constitut{batvia,
Moldova, Romanigor by law @lbania, Polangl

. I mplementation of restrictive measures concerning political parties

The above information shows that there are numelenel means of prohibiting the
activities of political parties. What we now hawedstablish is how these means are
used in practice. In so doing, we shall refer awlylaws which, to all intents and
purposes, are actually in force today, not to thasieh have been repealed.

In many states no legal restrictions whatsoeveheractivities of political parties have
been applied in the recent past, and in those eds&® sanctions were envisaged, they
were never actually applied. This goes withoutrsayn states where there are no legal
provisions for dissolution or prohibition (d&elgium, Greeceand Austria, apart from
this country's ban on national-socialist organiset). In other states a liberal
interpretation of constitutional provisions desigrie protect freedom of association
makes recourse to such drastic measures virtualipossible in peace time
(Switzerlangl. Various other long-standing democracies have haat to apply such
measures for several decadémland, since the 1930d.iechtenstein since 1945,
Denmark since 1953Germany since 1956, andapan The two cases which arose in
Germanyconcerned an extreme right-wing party (in 1953) #re former Communist
Party (in 1956).

In a number of other states parties have been dieagistration, but mainly for failure
to comply with formal criteria. This has happenedreland andCanada where parties
cannot be penalised for substantive reason€anada for example, one party was
struck off the register for failing to present @adt fifty candidates in a general election.
In Latvia one organisation was denied registration for tviodp the foundation
procedure, eight were struck off the register favihg insufficient members, and one
party was suspended for failing to submit a finahogport, but the suspension was
lifted when it subsequently submitted its repartLithuania the only case of denial of
registration was the result of failure to obsehe registration procedure; @roatia too
there has been just one case of non-registratoprimal reasons. I8painparties have
incurred sanctions only for using names likely éodonfused with existing names, but
no political party has ever been banned, in spit¢he relatively large number of
grounds for dissolution provided for in the ledisia.

Where parties have been prohibited or dissolveddbstantive reasons in the relatively
recent past, they were generally extremist movesngith few memberd=fance, Italy.

In Slovenia however, one party which campaigned for the retof people who
emigrated from the Slovene part of Istria after seeond world war was considered
unconstitutional for violating the principle of edily and treating people differently
according to the region from which they had emagtafhe highly criticised suspension
of the ArmenianRevolutionary Federation (Dachnaktsoutioun) onliasis that it was
run by foreigners was lifted following a court dgon. Finally, Turkey reported that



18

several political parties had been disbanded becthesy were a threat to national
security and territorial integrity or to the secitlaof the state. The most prominent
recent case was the dissolution of the "Prospeguayty.

As a general rule, therefore, the small numbernsés where measures as extreme as the
prohibition or dissolution of a political party febeen taken shows the importance
attached to the principle of freedom of associati@md consequently to the
proportionality of the sanctions imposed on pdiitiparties, which are considered as an
essential cog in the democratic machine.

1. Competent authorities

Although the questionnaire did not directly addregsestions of procedure, the
responses received provided some interesting iroom about the bodies empowered
to take the kind of measures envisaged in thisystlrd spite of the differences in
legislation from one country to another, the questaire revealed one thing they had in
common: the prohibition of political parties and abbgous measures are the
responsibility of theudicial authorities Generally speaking such matters are dealt with
directly by the courts, the authority of the judgging essential to avoid interference
with party activities for purely political motives.

Where cases are referred, in the first instanceotejudicial authorities, they usually
concern registration of parties. Albania for example, the competent authority is the
Ministry of Justice, while in th€zech Republiand inSlovakiait is the Ministry of the
Interior, in Canadathe Director General of Elections, andlialand the Clerk of the
Dail. Rulings denying registration in Ireland mayg lappealed before a special
commission made up of a High Court Judge, the &asiof the Dail and the President
of the Seanad or Senate; the partly political caitiom of this body is explained by the
fact that the registration of political partieslialand is a pure formality, and refusal to
grant registration does not really affect freeddnassociation. IrCroatia the Ministry

of Public Administration is empowered to certifitta party has ceased its activities.

In many states, however, the registration authasity court. IrBulgaria, it is the Sofia
City Court; in Estoniag the ordinary courts; ifPoland the Warsaw Provincial Court,
although in the event of doubt as to the conforrofty party's aims or principles with
the constitution, this court must ask the constinal court for an opinion, which is
binding.

The dissolution or prohibition of a party may bee tbxclusive prerogative of the
constitutional court, its decision being final. $hs the case iAzerbaijan Croatia,
Portugal, SloveniandTurkey In some states there is co-operation betweeartheary
courts and the constitutional court: examplesRotand as we have already seen with
respect to registratiomnd Bulgaria, where the Supreme Court is empowered to order
the dissolution of a party at the suggestion of #ierney General, while the
constitutional court deals with litigation concemithe constitutionality of the parties.
In Slovakiathe Supreme Court rules in the first instancehatrequest of the Attorney
General, subject to appeal before the constitutiomart. In theCzech Republias well
as inBelarusandKyrghyzstanthe competent court is the Supreme Court. Inrcitages
the ordinary courts decide, and there are sevevald of jurisdiction (eg: the federal
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courts in Argenting the administrative courts i&stonia and Liechtenstein or the
ordinary courts irBwitzerlangl

Temporary suspension measures are sometimes tgkbe government (iDenmarf

or the Ministry of Justice (iiKyrghyzstanand also irLithuania except during election
campaigns, when a decision of the Vilnius Dist@ourt is required), but needless to say
such measures are subject to appeal in coufrdnce the dissolution of a political
party is pronounced by decree of the PresiderteoRepublic adopted in a meeting with
the Cabinet, and subject to appeal in the courts.

Conclusion
The diversity of the legal provisions governingtpactivities in the countries which

answered the questionnaire makes it difficult thnédea European standard. A number
of common features do stand out, however:

a. Party activities everywhere are guaranteed gy phinciple of freedom of
association.
b. The fact that certain measures are lacking inymeé not most, of the states

concerned leads us to conclude that they are senhtal to the smooth functioning of
democracy. Examples include:

- registration of political parties: no registratics required, even as a formality;
this does not mean, however, that candidates éatieé office do not have to
meet certain formal requirements;

- sanctions, including prohibition and dissoluti@gainst political parties which
fail to abide by certain rules. This does not, afirse, preclude the punishment
of criminal behaviour by individuals in the contettpolitical activities.

C. Even in those states, which do provide for sanstagainst political parties,
there is still considerable diversity. The samaagions are not sanctioned in the same
way or with the same severity in the differentesat

d. The fact that it is so difficult - perhaps everpossible - to define behaviours
which would generally warrant such serious sanst@s the prohibition or dissolution
of a political party highlights the need to apghe tprinciple ofproportionality when
enforcing legislation restricting freedom of asation.

The way in which the often vast legal arsenal gowerthe activities of political parties
is actually applied in practice reflects a genudeermination to respect this principle.
There are very few democratic states in which thectons covered by the
guestionnaire have actually been imposed on palliparties in the recent past other
than for formal reasons.

With the exception of restrictions of form, partamy those designed to avoid
confusion between party names, measures designadwvent the activities of political
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parties - which do not exist at all in certain atadnd are reserved in others to wartime
situations - should be permitted only in excepti@mraumstances. The extreme restraint
shown by the vast majority of national authoritesfirms this.

e. Finally, a recurrent feature in the nationaldkegions studied was the
guarantee of being heard by an independent andiimgadicial authority or
tribunal. This is a clear sign of concern to keemsthing as politically important as
the fate of political parties out of the controltbé executive or administrative
authorities, whose impartiality is often open takb



