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The"lifecycle" of a case beforethe Constitutional Court

Dr. Britta Wagner, Secretary General,
Constitutional Court, Vienna, Austria

l. INTRODUCTION:

The Austrian Constitutional Court has been estabtsin 1920. It is - apart from a
Constitutional Court in Czechoslovakia, which hasrbfounded at the same time but has never
taken up its work - the oldest Constitutional CourtEurope. It is located in Vienna and
consists of a President, a Vice President, tweleenbers and six substitute members. The
substitute members replace the members in thednabs

The President, the Vice President, six memberstaee substitute members are appointed by
the Federal President on the recommendation oFdderal Government. Six other members
and three substitute members are appointed by é¢aeré President on the basis of the
recommendations of the two Chambers of Parlianfér@.members and substitute members are
judges under the Constitution. They are independedtcan be removed from office only by a
judgement of the Constitutional Court itself foesjal reasons (loss of nationality, incapability,
etc.) The members are appointed for lifetime, hairtoffice ceases with the end of the year in
which they reach seventy years of age. Membershef Rederal Government, laand
Government, of the two Chambers of Parliament gr aher general representative body or
persons who are employed by a political party calmecome members of the Constitutional
Court. If they take over any such office after thegppointment, they have to resign from the
Constitutional Court.

The Constitutional Court elects permanent repoitidges from among its members for a term
of three years. The Vice President may also a@ eeporting judge. Presently, nine out of
fourteen judges act as permanent reporting judggsh of them is supported by two scientific
assistants and a secretary.

The Austrian Constitutional Court does not sit pamently, but gathers in general four times a
year to Court sessions which last about three weakb. The sessions regularly take place in
March, in June, in September and in December di gaar. The President can summon the
Vice President and the members also to intermediatiet sessions. The Court sessions are
exclusively reserved for oral hearings and delifb@na of pending cases. The time in between
the Court sessions is dedicated to the preparafiahaft decisions and to the finalisation of
decisions taken by the Court, as well as to thpgvedion of their service on the parties.

The rules governing the competences, the orgamisatid the procedure of the Constitutional
Court are partly laid down in the Federal ConsbtitutAct (Bundes-Verfassungsgesetz - B-VG)
itself, partly in the Federal Law on the Constdaal Court Yerfassungsgerichtshofgesetz 1953
- VerfGG 1953

. COMPETENCESOF THE CONSTITUTIONAL COURT

Art. 137B-VG Monetary claims under public law
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Art. 138,

Art. 126a and

Art. 148fB-VG: Disputes as to jurisdiction; declaration of conepete

Art. 138aB-VG Applications for the determination of the existerand
implementation of agreements between the Federand
theLanderor among thé.ander

Art. 139B-VG Review of the lawfulness of regulations

Art. 140B-VG Review of the constitutionality of laws

Art. 140aB-VG Review of state treaties

Art. 141B-VG: Supervision of elections, popular initiatives aeférenda,
and declaration that a person has been remoweddffice

Art. 142 and

Art. 143B-VG Impeachment

Art. 144B-VG Complaints against the breach of constitutiongdigranteed
rights

Art. 145B-VG Violations of international law (inapplicable)

1. GENERAL PROCEDURAL REQUIREMENTS (FOR ALL TYPES OF
PROCEDURESBEFORE THE CONSTITUTIONAL COURT):

In its proceedings the Constitutional Court appiiesFederal Law on the Constitutional Court.
Save as otherwise provided in this Law, the Cod€iaf Procedure and the Introductory Law
thereto shall apply by analogy (Art. 8rfGG.

Each application addressed to the ConstitutionalriCis registered by the Registry under a
reference number which is composed of three elsmantapital letter indicating the type of
proceedings (e.g. B foBeschwerden complaints against the breach of constitutignall
guaranteed rights according to Art. 184VG), a consecutive number, and the year of
registration.

1. General requirements for applications:

Applications addressed to the Constitutional Calrall be submitted in writing (Art. 15
subparagraph YerfGG)

The application shall contain a reference to thiglarof the Federal Constitution Act which
forms the basis of the application to the Constihal Court, a statement of the facts and a
precise claim (Art. 15 subparagraph&fGQ.

If an application does not satisfy the above memetibrequirements, it will be rejected by the
Constitutional Court on procedural grounds withguting the applicant the possibility to
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correct it.

Apart from a few exceptions, applications to then&iutional Court must be submitted by a
duly authorized lawyer. If an applicant cannot affsuch a lawyer, he can apply for legal aid.

After the registration of the application the Pdesit assigns each case to a permanent reporting
judge (Art. 16 VerfGGQ. The distribution of the cases among the repgrijudges is not
regulated by law or regulation; in theory, the mtest is not bound to any rules when exercising
this important task. In practice, however, he baske into account the following criteria: Have
equal or similar cases already been prepared foiside by one of the existing reporting
judges? Are equal or similar cases pending? Isvtir&load of the Court well balanced among
the reporting judges? Does a particular case reguapecialist in a certain field (e.g. tax law)?
Are various applications of a particular appliceohcentrated with one of the reporting judges
("regular customers”)? In order to answer thesetopres, the Constitutional Court is equipped
with a computerized file information system whichcentrary to the documentation of
judgements and decisions - also contains detailseotill pending cases (i.e. reporting judge,
registration number, date of entry, name of appticthe opposing authority involved, a brief
statement on the contents of the application, dsaswéhe legal provisions on which it is based).

Once an application is assigned to one of the tieygojudges, this judge conducts the
preparatory proceedings independently. Regulanky,formal requirements will be checked at
first. An application which does not satisfy thgugements laid down in théerfGGwill be
returned to the applicant in order to enable hincdoect it (Art. 18VerfGG. A number of
defects, however, cannot be corrected and leadtlgite the rejection of the application (see
above).

It lies especially in the discretion of the repogtiudge to initiate preparatory proceedings in the
technical sense (see below) or to propose the inateekjection on procedural grounds or - in
case of a complaint against the breach of constitaity guaranteed rights based on Art. Bi4
VG - the refusal because the complaint does not hayereasonable prospect of success or
when the clarification of a constitutional quest@annot be expected. It is, however, never the
reporting judge himself, but always the ConstitoioCourt which takes - after deliberation -
the final decision.

2. Preparatory proceedings (Art. 26rfGQ

When a case cannot be finalized in such a simple tha reporting judge initiates the
preparatory proceedings. Decisions whose sole parjgoto resolve procedural issues which at
this stage and those solely concerned with prapagator the hearing shall be adopted by the
reporting judge without any need for a decisiornhgyCourt.

In the preparations for the hearing (the delibergtithe reporting judge may decidieter alia,

to hear the interested persons, witnesses andtexipeesses, to secure production of official
documents or files and to obtain information frone topposing authorities involved. The
authority involved shall be required to producesthdocuments and files. Where the authority
involved has not submitted these documents argldilgpleadings in defence or only part of it,
the Constitutional Court, after first expresslyoirmhing the authority of the consequences of its
failure, may deliver judgement on the basis ofgpglicant's claim.

In the majority of cases the preparatory proceediognsist only in serving copies of the
application on the opposing authority which isstleglimpugned act and possible other parties
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involved. The opposing authority is being infornthdt it is at liberty to draw up pleadings in
defence within a certain period of time. Other ipartinvolved can draw up statements.
Pleadings and statements are registered and senvéte applicant, who again is allowed to
comment on them.

When the reporting judge considers a case readgdfiveration he prepares a draft decision
which is copied and distributed - together withtlier necessary information (application,
pleadings in defence, statements) - to all othenbags of the Constitutional Court. The draft
decision also contains the proposals of the rampitidge as to a possible oral hearing and to
the composition of the Court (plenary session edticed composition” - see below) in which
the case shall be deliberated. The case will Heded in the agenda for the next court session.

3. Composition of the Constitutional Court (ArtV@rfGG)

According to the intention of thB-VG, cases, as a rule, shall be deliberated and debidéhe
plenary session of the Constitutional Court, irethe composition of President, Vice President
and twelve members. In order to constitute a quotbhempresence of the President and at least
eight voting members is sufficient.

In the following matters there is a quorum when Bresident and four voting members are
present: monetary claims under public law (Art. BBYG), disputes as to jurisdiction between
courts and administrative authorities (Art. B&G), practically all cases which are resolved in
private and, upon application of the reporting pidgd with the consent of the President where
the Court is dealing with complaints in disputesahich the legal problem has already been
sufficiently clarified by case law.

Because of the enormous caseload of the Constitht@ourt (presently 4000 to 5000 cases per
year) and the longstanding tradition of its case the vast majority of cases is deliberated and
decided without an oral hearing in the above maetio"reduced composition" consisting of
President, Vice President (whose presence is gairesl by law) and four voting judges.

The basis for the "reduced compositions" is adighe (presently nine) reporting judges in an
alphabetical order. A specific reduced compositionsists - apart from President and Vice
President - of the reporting judge and the thrdggs that follow him alphabetically.

The "reduced compositions" cannot be regarded aslgafor the following reason: Every

member of the Constitutional Court is provided vifie draft decision and further information

drawn up by the reporting judge and is entitledd@mand that a specific case shall be
deliberated in the plenary session.

4, Oral hearing in public

Art. 19 VerfGG states that judgements of the Constitutional Csluall regularly be delivered
after an oral hearing in public to which the apgolic the opposing authority and any parties
interested shall be summoned.

According to this provision, an oral hearing in peishall take place as a rule. Art. Y8riGG

foresees, however, an - over the years ever inogeasatalogue of exceptions based on which
the Constitutional Court can refrain from oral lnegs. The most important exception is that the
Court may dispense with an oral hearing whenapigarent from the written submissions of the
parties to the constitutional proceedings and theuchents submitted to the Constitutional
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Court that no further light can be expected to liedson the dispute in an oral discussion. In
addition, upon application by the reporting juddgbie Court, sitting in private and without an
oral hearing may dismiss an application where tlere been clearly been no breach of a
constitutionally guaranteed right; settle any dispuhere the legal problem has been raised in
sufficiently clear terms in a previous judgementtioé Constitutional Court and allow an
application which led to a declaration that an wfilé regulation or an unconstitutional law or
an illegal treaty was void (Art. 19 subparagraguld-subparagraph\VerfGG.

Without an oral hearing in public, sitting in prigathe Constitutional Court may also refuse to
examine a complaint as provided for in Art. 144marbgraph B-VG or reject an application
upon procedural grounds (i.e. if the ConstitutioBalrt clearly has no jurisdiction to deal with
it, if the statutory time limit has not been obsetyif the defect is not covered by the formal
requirements, if the case has become definitiveifaihg applicant was not entitled to bringing
the application). Without an oral hearing the Calsb decides upon the discontinuation of the
proceedings on the grounds that the applicatiorbbas withdrawn or that the claim has been
satisfied (Art. 19 sub-subparagraphs 2 aMeB8GG.

It is because of this variety of exceptions to ithie, that oral hearings in public in fact take
place only about twenty to forty times per year.

The President determines the date of the oral iigsagrior to the Court sessions. It must be
published beforehand by being fixed to the officiatice board of the Court and published in
the '"Wiener Zeitung(Art. 22 VerfGG.

The summons served on the parties of the procezdagylarly contain questions which still
need to be clarified. The oral hearing begins Withreporting judge's account which contains a
statement of the facts as disclosed by the docunnetite case file, the tenor of the applications
submitted by the parties and the outcome of anyilieg which may have been conducted.
Then the parties are given the possibility to mstkéements to the questions.

According to Art. 26VerfGG the judgement shall - where possible - be deiv@mmediately
after the oral hearing has been closed; it shalptomounced orally immediately with the
essential grounds of the decision. The parties megdbe present when the judgement is
pronounced. Where the judgement cannot be delivienetkdiately after the oral hearing it
shall be either pronounced in a special hearimmublic, notice of which shall be served on the
persons concerned immediately after the oral hgdras been closed, or communicated, in
pursuance of the Constitutional Court's discretippawer, in writing in a document served on
the parties.

5. Deliberations (Art. 3¥erfGGQ

The deliberation and the vote shall not be helghublic. The deliberation begins with the
submission of the opinion (i.e. the draft decismhjch has been provided to all the members)
of the reporting judge, which serves as the basithie discussion. The vote is taken following
the closure of the discussion. The President d@tesrthe order in which a vote shall be taken
on the different opinions submitted. The voting rbens give their vote beginning with the
oldest (Art. 30verfGG.

Decisions are being delivered with an absolute ritgjof the votes expressed. The President
does not take part in the vote. However, whereabrienumber of different opinions expressed
receives at least one half of the total numberatés the President shall cast his vote. If he
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supports the opinion which received half the vdtest opinion shall be established as the
decision. (Art. 3VerfGG.

This latter voting procedure does not occur vetgrgfsince regularly the plenary session is
composed of thirteen voting judges, the "reduceahpmsitions” of five. It may and does,
however, happen when the post of the President, e#mmot be replaced by a substitute
member, is vacant and the Vice President acts snpliice; when a member - for reasons
whatsoever (illness, reaching of the age limit,tileatc.) can no longer take part in a case
whose deliberations have already begun (at thigestee member can no more be replaced by a
substitute member); or when a member is suddemly reasons whatsoever (see above) -
prevented from attending a deliberation and a gutesstnember cannot be reached in time.

Decisions concerning the refusal of a complaintiregathe breach of constitutionally
guaranteed rights based on Art. BR/G or the dismissal of such a complaint on the grounds
that a constitutionally guaranteed right has olslpunot been violated have to be adopted
unanimously.

Except for those cases in which unanimity of vatedquired by law, the results of voting
remain secret.

Dissenting opinions are not being published. Thduction of the possibility to dissent into

the VerfGGhas been discussed several times in the pass at&biof present interest. The most
important advantage of such an instrument is evjdg@nce it makes the jurisdiction of the

Constitutional Court more transparent. Among thenimers of the Court this topic is highly

controversial. The opponents among the judgesaféass of authority of the judgements of the
Constitutional Court where a dissenting opiniohasg published.

6. Costs of the proceedings (Art ¥&rfGQ

Costs shall be awarded only where expressly prdvigiein theVerfGG

Accordingly, in some types of proceedings costs iamposed on the losing party. This is
provided for especially in proceedings concerningricial claims under public law (Art. 137
B-VG), in proceedings for the review of statutes owlaiipns initiated by an individual (Art.
139, Art. 140B-VG), and in the case of complaints for the proteatibfundamental rights (Art.
144 B-VG). In the case of actions concerning financialnetaunder public law the costs of the
proceedings are awarded to the winning party bgreete to the provisions on lawyer's fees
connected to the sum in dispute. In all other abmemtioned cases costs are awarded by
reference to a regulation issued by the Constitati€ourt itself which fixes lump sums for
various stages in the course of the proceedingsgpplication, oral hearing, etc.).

7. Effect of decisions

The effect of decisions of the Constitutional Calegpends on the type of competence exercised
by the Court.

a. Erga omnegffect/temporary effect

In the following, reference will be made only tettwo most important types of proceedings
before the Constitutional Court.
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aa. Norm review proceedings (Art. 1BVG)

When the Constitutional court has declared thatedefal or alLand statute is void, the
judgement will be served on the Federal Chancelldhe Land Governor concerned who are
obliged by the Constitution itself to publish thelgement without any delay in the respective
Law Gazette. Generally, the statute becomes inaféeon the day of the promulgation of the
judgement, with the effect that the statute no éorigrms part of the legal order.

The Constitution also provides the Constitutionau@ with the possibility to decide that a

statute shall become ineffective only after a @erfgeriod of time which must not exceed

eighteen months. The consequence is that a sthatttdias been considered unconstitutional
continues to remain in force for the period of tifixed by the Constitutional Court and has to
be further applied until the date the Court hasmeined for its annulment. An exception to this
rule is always the case that has caused the gartmmoceedings before the Constitutional Court
("AnlaRfall”), to which the overruled statute never appliesranye.

The Constitutional Court usually makes use of plaissibility in order to provide the legislator
with sufficient time to produce a new statute thah conformity with the Constitution, or when
the sudden lack of legal provisions would causélpros.

All courts and administrative authorities are bouadthe judgements of the Constitutional
Court. An overruled statute is, however, still aggidle to those cases which have materialized
before the statute has been overruled (exceph&tAnlalifall’), e.g. cases pending with the
administrative authorities or the Administrative utto It lies then in the discretion of these
authorities to adjourn their decision until themrdgation of the Court's judgement or until the
time limit set by the Constitutional Court has eggdi The authorities can also decide the case
on the basis of an unconstitutional statute. A dampchallenging such a latter decision before
the Constitutional Court again attacking the (ustituitional) statute on which it is based
would be rejected on the groundsed iudicata.

The Constitution provides the Constitutional Coaldo with the possibility to state in his
judgement that the statute that has been foundnstitidtional shall not be applied to pending
cases either. This instrument can be consideradas of retroactive annulment.

bb. Complaints against the breach of constitutigrmalaranteed rights

(Art. 144B-VG)

In this type of proceedings the Constitutional @eyudgement shall state whether a violation
of a constitutionally guaranteed right of the aggolit has occurred, or whether the applicant has
been violated in his rights because an unconstitatistatute, an illegal regulation or an illegal
state treaty have been applied. When this is tise,dhie Constitutional Court declares the
administrative act void. The administrative auttiesi are bound to the legal opinion of the
Court and are obliged to use whatever means aiatiaestore the applicant's legal position in
accordance with the legal conception of the Court.

The decision has no effeetga omnesbut concerns only the parties involved.

b. Res iudicataeffect

In principle, a decision taken by the Constitutid@aurt is final. If an applicant whose case has
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been decided by the Court brings the same caseebtife court again, his application or
complaint will be rejected on the groundges iudicata.

It is, however, important to remark that tfes iudicataeffect has certain limits in the case of
proceedings concerning the review of norms. Allegedbts about the constitutionality or
legality of a general abstract norm determine tmesoextent the subject matter of the
Constitutional Court's proceedings. Consequenfiyregards expressly described doubts as to
the constitutionality/legality of a legal norm, tR®urt can decide the issue only once. Such a
decision a createes iudicataeffect vis a visthe same doubts about the same norm in all
possible directions. A negative decision, howeglegs not impede the examination of the same
legal norm in the light of othefoubts.

8. Enforcement of decisions (Art. 146, Art. 17B¥ G

a. The question to which extent a Constitutionalif€® decision can be enforced appears
to be enormously important at the first glancemnany cases it is, however, of theoretical
importance only and has little practical significan

According to Art. 146 subparagraph B-VG the enforcement of judgements of the
Constitutional Court regarding claims under puldiv (Art. 137B-VG) is carried out by the
ordinary courts.

The enforcement of all other decisions is incumbentthe Federal President (Art. 146
subparagraph B-VG). Implementation shall in accordance with hisringions lie with the
Federal or State authorities, including the FedéArahy, appointed at his discretion for the
purpose. The request to the Federal Presidenhéenforcement of such decisions shall be
made by the Constitutional court.

An important amendment to Art. 128aVG became necessary in 1993 following a judgement
of the Constitutional Court in proceedings regagdindifference of opinion between the Court
of Audit, on the one hand, and the Federal Goveminas well as the Vienna State
Government, on the other hand, as to the intetetaf legal provisions governing the
competence of the Court of Audit to examine theedydconduct of affairs of a major Austrian
bank. In its judgement, the Constitutional courbripunced that the Court of Audit was
competent to carry out the examination. When therGaf Audit officers wanted to start their
examination, they were, however, denied accedwtpremises of the bank.

On the basis of the legal situation in force at time, no legal instrument existed to enforce the
decision of the Constitutional Court. This situatentailed an amendment to Art. 1Z8&/G.
The revised version now obliges all legal entitesnake an examination by the Court of Audit
possible, in accordance with the legal opinionhef €onstitutional Court. The enforcement of
this obligation will be implemented by the ordinagurts.

b. Which decisions are accessible to enforcement?

The question of which type of judgement can abalsubject to enforcement in a wider sense is
controversial.

In cases of disputes as to jurisdiction and dewtaraof competence (Art. 138-VG),
enforcement of judgements impossible because tbisioe itself has - as a declaratory act -
resolved the competence question.
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In the case of differences of opinion between timbGdsman institution and the Federal
Government or a Federal Minister on the interpi@tabf provisions governing competence
(Art. 148f B-VG), the decision of the Constitutional Court progiden authentic interpretation
of the legal provisions in question in a declamatiudgement which is not accessible to
enforcement.

The declaration that a statute, a regulation dai@ $reaty is null and void is not enforceable as
such because the annulment ocaaspsotogether with the promulgation of the judgement of
the Constitutional Court.

Since - as stated above - the competent Feder&taie authorities are obliged by the

Constitution to promulgate the Constitutional Csujidgement, the question arises, whether
the judgement is enforceable as far as this p#ati@bligation is concerned. In the literature,

most authors answer this question affirmatively. t&& other hand, it can be argued that the
obligation to carry out the promulgation is nottparthe content of the judgement, but one of
its consequences. Since, however, only the conmdéné judgement can be subject to

enforcement, the promulgation cannot be enforcedy @hen the Constitutional Court states

the obligation expressly in its judgement - whichsually does - enforcement is possible.

As regards the supervision of elections (Art. B4YG), execution of the Constitutional Court's
judgement cannot be considered, since all actshiat to be taken have a constitutive legal
effect.

In impeachment cases enforcement is impossible mwch as a conviction under Art. 182
VG leads to removal from office. Only when the Cdosttnal Court imposes a penalty,
enforcement is possible.

As regards complaints against the breach of catistially guaranteed rights provided for in
Art. 144 B-VG (constitutional complaint), the judgement declates contested administrative
act void. Accordingly, enforcement is impossibleheTobligation of the administrative
authorities to act according to the Constitutid@alirt's judgement is only a consequence of this
decision and not part of the contents. It can fheeenot be subject to enforcement.

9. The documentation of decisions of the Constitigi Court

Art. 13a VerfGG determines that a documentation servitievidenzburo) shall be set up
within the Constitutional Court.

The"Evidenzbiro"shall have particular responsibility for the summriaventory of judgements
and decisions of the Constitutional Court and, wheecessary, decisions of other supreme
courts, and for the associated documents.

The President has the possibility of appointingeantner of the Constitutional Court to direct
the"Evidenzbiro". This member shall then be treated in the sanyeawa permanent reporting
judge as regards salary and retirement pension.

Since 1987 no such director has been appointeddraong the members of the Court. Head of
the "Evidenzbiiro"is the President himself without additionally bitiag from the specific
salary and pension regulation. Three jurists and ®ecretaries are employed in the
"Evidenzbro!
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The rapidly increasing caseload has confrontedCibrestitutional Court with severe problems.

Without an efficient use of the possibilities offdrby electronic data procession the Court
would not have been able to adjust capacity to delmiBhe implementation of new information

technologies has helped to cope with these probleith®ut additional personnel. Moreover,

the length of procedure could have been kept wiibligrable limits and the documentation of
the various procedural and final decisions coukehdvave been improved.

The Constitutional Court also uses the new infoimnatechnologies in order to make its
judgements and decisions rapidly available for dewiange of interested users in a cost-
advantageous way. The Court thereby closely comsenaith the law information system
("Rechtsinformationssystejnin the Federal Chancellory as well as the pulriggshhouse
"Osterreichische Staatsdruckerei”



