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No constitution can be exhaustive, whether theeidse a structural or a human rights
matter. The unknowables of the future, human biditly, technical limits, unsolvable
controversies — these and more make any documesntsarily imperfect and inadequate to
deal with the issues that arise and come befooastitutional court.

Accordingly, careful constitutional draftsmen as back as 1790 in the United States
have made sure that the courts and the nationvaare ahat, as the Ninth Amendment to the
American Constitution puts it with respect to humights,

The enumeration in the Constitution of certairtsgshall not be construed to deny or disparage
others retained by the people.

The same principle, whether textually provideddoimplicit, applies to other matters such as
the relations between different branches of govemimthe powers of the courts and other
matters.

Provisions on human rights similar to the Ameriddinth Amendment are found in
Article 39 of the Georgian Constitution and Ami@3 of the Armenian Constitution. But even
without such provisions, as is the case with thene, Hungarian and former Polish
constitutions, constitutional courts have imposeavide range of constitutional limits on
executive and legislative action drawn either fremeh general expressions as “Legislation is
subject to the constitutional order; the executind the judiciary are bound by law and justice,”
German Basic Law Art. 20(3); “Georgia is a . . wibased state,” Const. Art. 1.1; “The
Republic of Poland is . . .ruled by law,” PolishrSta Art. 1(1992), or from no text at all but
from notions of an unwritten higher law that suppdsts the constitutional text. As one
distinguished American commentator on the Germamsttational Court put it,

“many of the central concepts in German constititi jurisprudence have no visible roots in the
text or legislative history of the Basic Law: progpanality, reciprocal effect, the impact of
fundamental rights on private conduct, the requingnof fidelity to the federal system.”

Perhaps in recognition that the history of libentyl justice is very largely the history of
the development of fair procedure, many of theseritten principles are procedural, though
not all. Moreover, many of the constitutions aister to the State as a “social state,” German
Basic Law Arts 20(1), 28(1); Ukraine Preamble (anubcratic, social law-based state”), and
this brief reference has had significant constidi implications in many countries.

Perhaps the most explicit, as well as the mosnsite development of this unwritten
law has been in Germany, wheeehtsstaat principles go back to the 19th century and have
been used to impose an extensive and substanéiek @n governmental power on behalf of
human rights. Many of these principles have aleenbinvoked in Poland, Hungary, the
European Court of Human Rights, and even the UiStates Supreme Court when developing
specific rights some of which — like the right taedprocess of law — are almost entirely
empty of any intrinsic meaning and draw their digance and impact on official behavior only
from specific judicially imposed limitations. Whafter all, isdue process of law and how can
that be turned into protection against unreasorabdebitrary substantive governmental action
or policy, as it is in United States, except by jtdiciary’s willingness to impose standards of
what the courts define as reasonable official bieinav
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In an important article in 1995 on the Polish Gibatsonal Tribunal, Professor Leszek
Garlicki defines the basitechtsstaat principle as “maintain[ing] that positive law shadwbe
consistent with fundamental rules of justice, fags, and equity. In its interaction with
individuals, the State thus has an overarchinggatiin to abide by certain unwritten rules of
justice.” The 1989 constitutional amendment to Badish Constitution copied the German
reference to “ruled by law” and promptly appliedclsurechtsstaat principles asnon-
retroactivity and vested rights —that positive law cannot retroactively diminish teesrights.

In an important decision in February 1992, thédmal struck down a 1991 law reducing old
age pensions and banning from work those pensiéoreed to retire because of the liquidation
of the enterprises employing thémAccording to the Tribunal, this infringed uponsted
rights, which, though not always inviolate, desezspecially careful protection where pensions
and social security rights are involved.

Rechtsstaat principles have also been extensively applied umddry where, for
example, the Hungarian Constitutional Court strutdvn many provisions of the 1995
economic austerity proposals because they wenteiffibat too soon, preventing people from
planning for such changes and violating the priecipf legal certainty. Hungarian
Constitutional Court President Laszlo Solyom exmdi the Hungarian development of this
principle as follows:

From the beginning, the Constitutional Court depetl the content of the rule of law through legal
certainty. The two terms were constantly mentictogggther. Later the formula was established in
which legal certainty is an essential componerthefrule of law. Accordingly, it was interpreted
into the content of Article 2(1) of the Constituttia . . In the ex-nunc decision (#12), legal é¢etya

in the change of regimes were explicitly relatedetch other: the unlimited susceptibility to
challenge of all legal norms of the past -- coméidethe radical changes to the Constitution --
should in the interest of legal certainty be we@jlagainst the need, as a rule, not to disturb
established legal relationships. The result obastitutionality of a legal norm must, above adlegl

be reached under considerations of legal certainty.

Legal certainty appeared again and again in alalbte cases dealing with the political
transition:

“In the compensation-nationalizations cases, & ttieory of constitutional criminal law, in the
valuation of assets of the old unions. . . . Everthroughout the decision on the competenceef th
President of the Republic. . . . The principle efdl certainly also prevailed in decisions which
largely excluded free discretion in connection wtib assertion of fundamental rights. Numerous
decisions annulled legal norms because their pigatioh occurred after their entry into force or
because too short a time frame was left betweénghilication and their entry into source.”

The general principles, written or unwritten, geybnd these formal notions, however,
and extend to substantive matters such as limistom freedom of speech, infringements on
human dignity, or encroachments on other fundarheigats. In the German Basic Law,
human dignity stands first and foremost, see Art. 1.1 (“Humagnitly is inviolable.”) and the

! FBIS-EEU-82-031, 14 Feb. 1982, p. 25; K 14/81.

? This was true, above all, for the tax and fees amendments introduced overnight. Id. at A18-20, 20-21, citing cases.
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German courts have used this as the foundatiol off their decisions. The post-89 version of
the Hungarian Constitution also contains such &igiam, Art. 54, and the Court has used it
extensively in cases involving capital punishmabprtion, personal data protection, and other
matters. President Solyom has characterized hunggitydas a "maternal right," which he
defined as "the source of still unnamed individinaedoms. . . with which we continuously
guard the sphere of self-determination againstestantrol." In his eyes, human dignity was
intricately and inextricably intertwined with bothe right to life, without which human dignity
is impossible, and with equality. It is "the minim condition of human status of which no one
may be deprived.”

A general concept that is usually unwritten buait thas come to be adopted throughout
Europe and the United Statepisportionality — that the evil to be averted by a restriction on
speech or some other fundamental right must betegréhan the harm to the right, the
restriction must be necessary to achieve the parpos the restriction, and the burden it
imposes may not be excessive. For example, in @®8rmwhere “necessary” is narrowly
defined, pretrial incarceration is permitted onlyem necessary to investigate a case or there is a
grave risk of recurrence and must be limited iratdan to those purposes.

In the American context, the rule is that a reBom on speech or a classification based
on race, religion or national origin must be foreay important state purpose and must be, in
the case of a restriction on speech, the leastidrakernative and in the case of a racial
classification, must be very narrowly “tailored” tchieve the purpose of the legislation.
Restrictions on speech are therefore permitted iontases where it is absolutely necessary for
something like the protection of national secuoityto ensure a fair trial when no other means
are possible. A racial preference is permissiblg i necessary to achieve a vital goal such as
the elimination of the consequences of identifiab$erimination, alternatives are not feasible,
the preference is limited in various ways suchiras and extent, and the harm to others not so
preferred is not too great. A proportionality piple has also been adopted by the European
Court of Human Rights, and is used continuallyi®nt to evaluate restrictions on rights.

The Hungarian Court has developed a hierarchigbfs to guide its decision-making,
which, as President Solyom conceded, “is differeaom the hierarchy suggested by the
Constitution.” The Court’'s hierarchy gives highesiority to the right to human life and
dignity, followed by free expression, thought aetigion. “As in Germany,” he explained,
“other fundamental rights [such as property] arbdanterpreted restrictively when they conflict
with these freedoms.”

Unwritten principles have also been used to impasitive governmentalobligations
in Germany, Hungary, Poland and elsewhere. Fanpla in both Germany and Hungary, the
constitutional courts have ruled that the existericelimitation on infringements of such rights
as speech and expression or human dignity implyr@sponding positive obligation to erect
statutory or other ways of protecting and promotimgse rights. In Germany, the Court ruled
that the guarantee of broadcasting freedom reqthe&tate to establish a legal framework for
broadcasting in which the varying and differeneiasts could be heard.

As noted above, almost all European constitutiedare that the State is not only a
state under law but also a “social state.” Thiscept has also been used to develop rights to
such matters as subsistence, and in Germany, te gha interpretation and application of



statutory and regulatory norms.

In Poland, there have been decisions striking dewlaw limiting unemployment
benefits to a specified period for unemployed wiskeho are their family’s sole support, or
self-employed, on the ground that they violated@ples of “social justice” as well as equality
and the right to work.

To sum up, modern constitutional jurisprudencesisia of a mix of written and
unwritten texts, doctrines and principles. Moreotee texts themselves can never be so clear
that a court has no need for interpretive prinsiptand presumptions, many drawn from
fundamental conceptions of human dignity, libertd gustice. Courts do indeed risk criticism
from the losers in a dispute, especially if th&icidions do not seem absolutely unavoidable and
indisputable, and few decisions facing constitwlorourts today are like that. But for new
courts, there is a rich body of judicial authoffitym all over the world on which to rest, and
there should be no hesitation in doing so. Fdhénlast analysis, a constitutional court can best
contribute to making its country a constitutionahtbcracy if it devotes itself to promoting
justice and human liberty, and a vital tool in tleaterprise are these general principles that
courts all over the world have invoked.



