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Introduction

The Venice Commission’s Internet Forum (Venice Royhas been established in 1997 as a tool
for co-operation between the Constitutional couatsd similar jurisdictions. It gives the
participating jurisdictions a possibility to dissugmportant practical issues of constitutional
practice ‘on line’ and to be informed of the worktleeir colleagues in other countries on similar
issues.

This document includes questions and replies frafferdnt constitutional jurisdictions and
similar bodies on a number of practical issues they to deal with in 1998 — 1999 and which
they submitted to the forum. Not all replies weradma available to the Secretariat. They will be
added at a later stage.

The Venice Commission Secretariat would like tonthaall the liaison officers from
constitutional courts and other equivalent bodiés Wwave responded to the requests.

This is a selection of these questions and ansimeise original language (English or French)
the answeres being presented in alphabetical bsdeountry.

* *x %

Introduction

Le Forum internet de la Commission de Venise (“¢enfForum”) a été créé en 1997 comme
outil pour faciliter la coopération entre les Cooomstitutionnelles et juridictions équivalentds. |

offre aux juridictions participantes la possibilit® discuter “en ligne” de questions d’ordre
pratiqgue importantes relevant du domaine congstituiel et d’étre informées du travail de leurs
collégues dans d’autres pays sur des questionEsesi

Ce document inclut des questions et des réponsdsféientes juridictions constitutionnelles et

institutions équivalentes sur bon nombre de questaordre pratique auxquelles elles ont été
confrontées de 1998 a 1999 et qu’elles ont soumisr@m. Il y a un nombre de questions dont
les réponses n’'ont pas été envoyées au secréGelis-ci seront publiées ultérieurement.

Le Secrétariat de la Commission de Venise voudeaitercier tous les agents de liaison des
cours constitutionnelles et institutions équivadsnqui ont répondu a ces demandes.

Voici une sélection de questions et réponses egutaroriginale (anglais ou frangais), les
réponses étant présentées par ordre alphabétiquelsgays.
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09 January 200Z*'the right to freedom of expression; the limifsttoe MPs' right to free
speech” from the Constitutional Court of Hungary

04 January 20Q0review of the legality of a government act” fraime Constitutional
Court of Latvia

01 February 20Q0the use of agents-provocateurs, anonymous irdesiretc. for the
purpose of crime investigation and possible ra#trns on fundamental rights for the
same purpose” from the Constitutional Court of uéhia

27 April 2000 “liability of investigation bodies and compensatifor damages in cases
of unlawful arrest” from the Constitutional Couftldthuania

05 May 2000*“the rights of the President after the end ofttéss mandate” from the
Constitutional Court of the Republic of the FornYergoslav Republic of Macedonia

12 December 2000Interpretation of the phrase ‘the participatiminthe armed forces in
protecting the constitutional order” from the Cansdional Court of Albania

22 February 1999the right to judicial protection and judicial reww of state
administrative decisions” from the Constitutionalutt of Georgia

18 March 1999 “time limits for claims for review of the constitahality of a law ”
from the Constitutional Court of Croatia

23 April 1999 “the right of the Constitutional Court to revidagyond the limits of a claim”
from the Constitutional Court of Latvia

11 June 1999‘constitutional review of income tax rates ondégntities” from the
Constitutional Court of Slovenia

28 October 1999 compulsion of a witness to testify in civil procésgs” from the
Constitutional Court of Azerbaijan

20 October 1998 appointment of judges to courts of ordinary jurgsidin” from the
Constitutional Court of Georgia

26 October 1998'the right of a court of ordinary jurisdiction submit a claim before
the Constitutional Court” from the Constitutionad@t of Latvia
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l. Hungarian Constitutional Court: the right to freedom of expression; the limitstioé
MPs' right to free speech

Before the Hungarian Constitutional Court thereaiscase concerning the parliamentary
representatives' right to freedom of expression.

A petitioner challenged Section 4 of the Act LV 1890 on the Legal Status of Members of
Parliament, under which a Member of the Parliansem a former Member of the Parliament
cannot be held responsible before a court or @th#vority for the way they vote or for facts and
opinions they express during the time they servil@s. This immunity excludes the disclosure
of state secrets, libel, defamation and civil lz@bility of MPs.

From: Mrs Krizstina Kovacs

Date: 09/01/01

Responses from

1. Albania, the Constitutional Court, Mr Luan Pirde8i0/01/01
Chére Madame Kovacs,

J'ai distribué une copie de votre demande a tossjuges de la Cour constitutionnelle. La
réponse en a été la suivante:

Il Ny a rien dans la jurisprudence constitutionaellbanaise sur le sujet.

Il N’y a que le premier alinéa de I'article 73 @éeQonstitution qui énonce:

1. A deputy does not bear responsibility for opasi@xpressed in the Assembly and votes given.
This provision is not applicable in the case ofdedtion.

2. Le député ne porte pas de responsabilité pourpésians exprimées par lui dans '’Assemblée
et pour le vote exprimé. La présente dispositios’applique pas a la diffamation

Je vous prie de croire, Madame Kovacs, en I'asserde ma haute considération.

2. Austria, the Constitutional Court, Mrs R. Huppmann, 11001/
Dear Mrs. Kovacs,

All provisions concerning the immunity of memberf marliament are provisions of the
Constitution itself.

The so-called "objective immunity" (sachliche Imntét) is laid down in Article 33 and seen as
a consequence of the "personal immunity" whichigutated in Article 57 (for members of the
National Council = first chamber of parliament).tiéle 58 of the Constitution contains
immunity-rules of members of the Federal CouncilrfBesrat =second chamber of parliament).
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| think that you have the text of the Austrian Cignsion at the Court. If the text is not available
for you | will try to send it.

With best regards,

R. Huppmann

3. Azerbaijan, the Constitutional Court, Mr Raouf Guliyev, 18/01
Dear Ms. Kovacs,

Herewith, please find below some relevant inforomvatilextracts from legislation of the
Azerbaijan Republic). The rendered information tedanostly to parliamentary ethics.

Best regards,
Raouf Guliyev
Article 91 of the Constitution:

The Deputies of the Milli Majlis of the Azerbaijd&epublic may not be brought to responsibility
for their activity, voting and ideas expressed Ire tMilli Majlis. Concerning these cases
explanations and evidence can be required only thmin (MPs) consent.

Article 17 of Law "On the Status of Deputy™:

The deputy shall neither resort to unlawful acti@ss well as treatment which can degrade
respective name, actions of cruel, abusive criticed person's honour and dignity, nor to call
upon others to commit these actions.

Deputy shall respect rules of the sessions of Miljlis and its

commissions.

Article 9 of Internal Statute of Milli Majlis of &Azbaijan Republic:

The patrticipants of the sessions of Milli Majlisaihrespect parliamentary ethics. They should
not frustrate the session holding, interrupt regrsrtinfringe the session order and rules of work,
resort to actions of cruel, abusive criticism ofgm®'s honour and dignity, call upon to unlawful
actions. Chairman of the sessions shall warn persaho do not respect the parliamentary
ethics. If the same person repeats breach thiopesisall be deprived of expression for the
whole day and Chairman shall declare about this fac

In case when that person continues to behave the say, then by
instruction of Chairman he/she shall be expelledodsession hall.

All facts, related to the breach of rules of sessghall be noted in the minutes of Milli Mejlis
sessions.
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4. Belgium the Constitutional Court/Court of Arbitration, Msne Rasson and Mr Rik
Ryckeboer, 14/01/01

Dear Ms Kovacs,

Via the Centre of Constitutional Justice of the MenCommission, we received your request
about the parliamentary representatives' righteagdom of expression.

We apologise for the delay in answering, but we tedrio wait until the pronouncement of a
very recent decision, in which the Belgian CourtAobitration came to a conclusion about the
importance of the freedom of expression of the memnlof Parliament in the exercise of their
duties.

Article 58 of the Belgian Constitution providésee CODICES):« No member of either of the
two Houses can be prosecuted or pursued with reégasginions and votes given by him in the
exercise of his duties. »

This provision aims at ensuring total independesfatae members of the two federal legislative
chambers (the same rule is applicable to the mesntiethe parliamentary assemblies of the
federative entities of Belgium under the termsrtitke 120 of the Constitution).

The parliamentary representatives enjoy immunitgiragj any penal or civil proceedings and
even against any investigation for opinions thepregsed in the course of parliamentary work
or for their way of voting. Immunity only concerrtge exercise of duties as a member of
Parliament: it is limited to the sessions of theeasbly and to the committee meetings; it does
not apply for opinions stated outside the Parliainemen if they are nothing more than a
repetition of what has been said in parliamentass®n.

In its decision no. 10/2001 of the 7th of Febru&§01, the Court concluded to the
constitutionality of a legislative provision by vehi a political party can lose part of its annual
budget when this party or components thereof slaiv manifest hostility against the rights and
freedoms guaranteed by the European Conventionumnaid Rights or the additional protocols
(article 1%er of the law of the 12th of February 12, 1999, asit¥s in French, Dutch and
German on the site www.moniteur.b@he Court admitted the validity of this law (withe
precautions that it contains) but neverthelesgptessed some reserve which is precisely linked
to the above-mentioned article 58 of the Constitutik The challenged provisions do not affect
the rights to stand as a candidate, to be electédocabe a member of a legislative assembly, and
cannot be construed as affecting the parliamentangunity guaranteed by article 58 of the
Constitution. An opinion or vote in the exercise afparliamentary mandate cannot rise to
application of article 15ter. Under this reservéne tmeasure is not disproportionate »
(consideration B.4.7.4 of the decision).

This decision is available in French, Dutch andr@ar languages, on the website of the Court:
www.arbitrage.be

Hoping that this answer may be useful to you inryeark, we remain,

Yours sincerely,
Anne Rasson and Rik Ryckeboer
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5. Bulgaria, the Constitutional Court, Mr Kiril Manov, 10/01/0
Dear Ms. Kovacs,

Replying to your e-mail of January 9, 2001 | cafeothe following
information:

The Constitution of the Republic of Bulgaria adapby the Grand National Assembly on July
12, 1991 contains the following texts:

Art. 69 Members of the National Assembly shall not bedtegiminally liable for their opinions
or votes in the National Assembly.

Art. 700 A Member of the National Assembly shall be immunem detention or criminal
prosecution except for the perpetration of a grenme, when a warrant from the National
Assembly or, in between its session, from the Ghair of the National Assembly, shall be
required. No warrant shall be required when a Mendetained in the course of committing a
grave crime; the National Assembly or, in betwetsnsession, the Chairman of the National
Assembly, shall be notified forthwith.

Sincerely yours,

Kiril Manov

6. Canada the Supreme Court, Mr Claude Marquis, 17/01/01

Dear Ms. Kovacs,

According to Mr. Kirkwood of the Library of Parlisant there are no federal statutes specific to
the limits of a Members of Parliament's right tedrspeech. A Member of Parliament's free
speech limitations have been established by pretedehe expert on this matter in Canada is
J.P. Joseph Maingot, who has codified this issu@s book "Parliamentary Privilege in Canada
(2nd ed. 1997). Chapters 3 and 14 discuss thiemat

Chapter 3 (Privilege of Freedom of Speech) addsesase law limitations and chapter 14 (The
Canadian Charter of Rights and Freedoms and Pantitary Privilege) discusses the Charter.

Yours sincerely,

Claude Marquis

7. Croatia, the Constitutional Court, Mrs Marija Salecic,AQRI01
Dear Ms Kovacs,

Answering your request | can inform you on the valg provisions from the Croatian
Constitution.
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Article 75
1. Representatives of the Croatian Parliament shgyammunity.
2. No Representative shall be prosecuted, detain@diished for an opinion expressed or
vote cast in the Parliament.
3. No Representatives shall be detained nor shallicainproceedings be instituted against
him without the consent of the House of the Pardiatn

The immunity includes protection of the represemat inside and outside of the Parliament.
Members can express opinions and cast votes inbgld?arliament even if their actions are
considered to be a criminal offence. This protectimvers them after the end of their term.
Whereas, representatives can be criminally liabley aupon decision of the House of the
Representatives, except they are caught in thefaxtmmitting criminal offence which carries a
penalty of imprisonment of more than 5 years. finiection last only while there are Members
of Parliament.

Sincerely,

Mrs Salecic

8. Former Yugoslav Republic of Macedonia Constitutional Court, Simeon Petrovski,
01/02/01

Dear Ms. Kovacs,

Regarding your request, | can inform you that thesgion of MPs™ immunity is enshrined within
the Constitution itself, i.e. Art.64 therein.

According to the referenced provision, a represamecannot be held to have committed a
criminal offence or be detained owing to views he/fias expressed or to the way he/she has
voted in the Assembly.

Par.2 thereof stipulates that a representative atabe detained without the approval of the
Assembly unless found committing a criminal offefi@ewhich a prison sentence of at least five
years is prescribed.

Furthermore, this constitutional guaranty is natberated in a statutory provision. The only act
that deals with MPs™ immunity is the Rules of pawe of the National Assembly adopted in
1986. Namely, among others, the act states thati¢tegate enjoys immunity in the Assembly
and out of it starting from the day of verificatiof his/her office and it lasts till its cessation.
The delegate cannot be held responsible, be ddtaimepenalized for opinion he/she expressed
or for its vote given in each of Assembly’s bodies.

Hoping that this information will help your Court certain way to reach the judgment in the
case, | remain

Sincerely Yours,

Simeon Petrovski
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9. Iceland the Supreme Court, Mr Hjortur Torfason,
Dear Ms. Kovacs,

| have received from the Venice Commission a cdpyoar information request concerning the
right of parliamentary representatives to freeddimexpression. | am sorry that | could not
respond before the end of January, but am hopércthie following may be of some use.

In Iceland, this subject matter is mainly dealthwib the Constitution of the Republic No.
33/1944 (as amended), the relevant provisions aélwtun as follows:

Article 36
The Althing (i.e. the national Parliament or Geh&asembly) is immune. No one may
disturb its peace or liberty.

Article 48(as amended by Constitutional Law No. 56/1991, Ar)
The members of the Althing are bound solely byrtlmsvn convictions and not by any
instructions from their voters.

Article 49(as amended by Constitutional Law No. 56/1991, B8}

While the Althing is in operation, no member of #khing may be remanded in custody
or subjected to an action at law without the cohsérthe Althing, unless he is caught in the act
of committing a crime.

No member of the Althing can be called to accouwrtside of the Althing for what he may
have stated in the Althing, unless the Althing sonpts.

The general constitutional provision on freedonexgiression runs as follows:

Article 73 @s amended by Constitutional Law No. 97/1995, At).

Everyone shall enjoy freedom of opinion and cornerct

Everyone has the right to express his thoughtspust be ready to accept responsibility
for them before the courts of law. Censorship afrosimilar interference with the freedom of
expression may never be legalised.

Restrictions on the freedom of expression may bgosad only by law in the interest of
general public order or national security, floe protection of health and morals or on accofint o
the rights or reputation of others, and provideat they are held necessary and consistent with
democratic traditions

In further explanation of the matter, | have tbkofving brief comments:

1. The freedom of conviction provided for in Argcdi8 reflects the concept that the loyalty
of parliamentary representatives should at bottemtowards the nation as a whole, rather than
to the voters in their constituency or the politigarty to which they belong, and thus gives them
a status of basic independence on which they maghbbe to fall back in times of trouble,
although they will, of course, in fact normally merking under pressures both from their
constituents and their party.
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2. The first paragraph of Article 49 is held to apphly to criminal matters, i.e. to custody as
part of the investigation of a crime or offence andhe bringing of criminal charges in a court
action. The immunity from prosecution which it affe is not qualified by any particular
exceptions (e.g. relating to state secrets or dretde conduct), but can be lifted by consent of
the Althing given by a parliamentary resolution egyed with simple majority.

The immunity applies while the Althing is “in opén” or in session, which is interpreted in a
broad sense so as to cover all the time in whiah ghrliamentary assembly is active or
potentially active and to exclude only those pesiadiring which the Althing stands formally

adjourned. Nowadays, such periods only occur inctee of adjournment for a short summer
recess and before forthcoming parliamentary elestio

While this immunity is thus broadly defined, itllfiws that the said periods of formal
adjournment can be utilised to instigate a crimiaation for conduct performed while the
Althing was in operation (an application of custguigsumably is less likely to occur in practice,
considering the probable lapse of time betweerdmeluct and the adjournment next following).
However, this opening for criminal prosecution doed extend to actions for defamatory or
other punishable statements made within the Althivigch are covered by the next paragraph of
Article 49.

3.  The parliamentary immunity provided for in the sed@aragraph of Article 49, exempting
members of the Althing from being called to accotantstatements made within the Althing,
applies both during the tenure of the members ested representatives and afterwards. It is
held to cover all statements made by the membafsicourse of carrying out their work in that
capacity, whether made in plenary sessions or cttemmeetings, open or closed, and whether
in writing or orally, i.e. in speeches in ordinatgbate (whether or not broadcast to the public
through the media) or in committee discussionslets.also held to cover such positions as may
be expressed by the members through their votesatters before the Althing.

However, the immunity is held not to cover statataen private conversation or otherwise
not forming a part of the direct contribution oéttnembers to the work before the Althing. Thus
it is inter alia thought not to cover statements made in group mgewf the political parties
represented in the Althing, even though these famnimportant part of the day-to-day business
of the members.

The immunity extends both to criminal law and kclaiw liability, so that it precludes not
only public prosecution or governmental action éspect of the statements, but also prevents
private persons from suing the members in courtiefamation actions for damages and/or
punishment. It may here be noted that in Icelantdas been possible to instigate a defamation
action solely for the purpose of having specifatasients declared null and void by judgement
of the court. It is thought by some that the imntyrshould not preclude this type of action
(seeing that no retribution is being claimed), tat better view probably is that it should also be
covered.

The immunity is not limited by any particular eptiens, but can be lifted by consent of
the Althing given by a parliamentary resolution egyed with simple majority.

Historically, the instances in which the Althingshbeen asked to lift the immunity are
very few. Furthermore, they show that the Althirgsbeen rather reluctant to grant consent,
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inter alia for the reason that the matter is not of concerly tor the particular member, but for
the institution as a whole.

4.  While statements in the course of the work of thi#iAg are thus protected, it follows that
parliamentary representatives are subject to orgioail liability for defamatory or otherwise
injurious statements expressed outside the AltHmg¢hat connection, however, it is to be noted
that over the most recent decades, the legal dewelot in Iceland (and in its neighbouring
countries, | believe) has been markater alia by a growing respect for the importance of
freedom of expression, one of the results of wigca decline in the importance or effectiveness
of the general rules against defamation or injwistatements. This has been reflected in a
judicial practice evidencing a strong reluctanceetdertain claims of injury by defamation
except in cases of major or special gravity. Irtipalar, the courts have tended to take a liberal
attitude towards oral or written insults or accig#t in the course of debate over political affairs
or other matters of public interest, and to faviher need for free and open exchanges of opinion
in a democratic community.

In view of this development, it may be said thia turden imposed on parliamentary
representatives by potential liability for excessepublic statements outside the Althing is not
necessarily very heavy. By the same token, howeliert ability to complain over excesses in
statements aimed at themselves is not necessaryygreat, as they will be expected to have to
take not less than they give.

5. Since the principle of immunity for statements madehe Althing is embedded in the
Constitution itself, it is of course difficult taatest its general validity. However, | should thin
that if one were to imagine a situation involvingce abusive and pernicious conduct by
members of the Althing as to conflict with the humrdghts provisions of the Constitution or
other fundamental rules of law, coupled with a seftby the Althing to a reasonable request for
lifting the immunity, the principle perhaps migtave to cede to the effects of these fundamental
rules, so that the members concerned could be btdagaccount by the persons injured before
the courts of law. This might in particular be cemable if the injurious statements were
directed against specific individuals or limitecbgps of persons under circumstances placing
them in a position of jeopardy or a serious disathge in the matter of ability to present an
adequate response. The situation then might pethepharacterised as a case of discrimination
or denial of justice severe enough to break theumity, or alternately to give rise to a claim
against the State for damages to the persons ihflre to want of a remedy in their favour.

In evaluating the scope and application of thdigZaentary immunity, it is in any event
proper to recall that its origins may be tracedkbtx a time when parliaments stood in a
defensive position towards royal power, and trapiimary purpose presumably is not to protect
parliamentary representatives against members eofptiblic, but to enable them to maintain
debate and cirticisim over matters concerning tbedgof the country without fear of direct
retribution from the executive power or major powesups in the society.

6. There have been no court cases in Iceland wiheréegal validity of the parliamentary
immunity under the second (or first) paragraph dicde 49 has been called in serious question.
On the other hand, there are cases illustratingetagively liberal view of the courts towards
statements expressed in the course of debate atgrsof public interest (cf. 4 above), if these
should be of interest.

With kind regards, Hjortur Torfason
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10. Israel the Supreme Court, Mr Yigal Mersel, 22/01/01

The Israeli Supreme Court dealt a few times witle iBsue of parliamentary immunity
(privilege). Our law (law on the rights and dutigsa Parliament Member, 1950) states that”
members of Parliament should be immune from angll@gt regarding an act or omission,
expression (written or oral) or any other actiditat are connected to their activity as MPs”. In
the 1993 the Court had to rule on the meaning a&og@es of this immunity, which stands also
after the end of the MP’s term. The opinion of @wurt is that an act should be protected if it is
a natural act for an MP or if the act falls withire ambit of activities, which an MP is expected
to perform. For this reason it was ruled that irstrezases, mere speech will fall within the scope
of immunity. On the other hand the use of violemg# not. The Court was also ready to
consider the type of speech, the link and the itamoe of the speech to a proper action of an
MP and whether a crime was intended or not.

Since | do not know the circumstances of your césg hard to know what further details might
be interesting to you. We do not have an Englispycof this decision or the relevant law.
Nonetheless, please inform us if you need morelgeta

Yours sincerely,

Yigal Mersel

11. ltaly, the Constitutional Court, Mr Giovanni Cattari®d,/02/01
Chére Madame Kovacs,

Je m’excuse tout d’'abord du retard avec lequeépond & votre demande de renseignements,
mais je viens tout juste de sortir d'une mauvargepg!

Je vous écris en francais en espérant que ceciutecause pas de problémes.

La Constitution italienne prévoit a son art. 68rpier alinéa, que “Les membres du
Parlement ne peuvent étre appelés a répondre deisrapexprimées et des votes émis dans
I'exercice de leurs fonctions*.

Le Parlement avait dans le passé retenu une ristple” des fonctions parlementaires
en considérant comme recomprises dans ces fonctamexpressions (parfois injurieuses vis a
vis des tiers) dont les députés et les sénatemaient fait usage dans des articles de presse ou
au cours de débat politiques qui se tenaient aordeties enceintes parlementaires. La Cour
avait accepté ce point de vue en estimant quefiaititn du Parlement sur ce qui rentrait sous
limmunité parlementaire constituait une “politicghestion” qui échappait a son syndicat.

Plus récemment, appelée a juger un conflit ergseGhambres du Parlement et le
pouvoir judiciaire auquel les premiéres avaienpage l'insindicabilité d’'une expression
injurieuse  utilisée par un parlementaire au deldusParlement & I'encontre d’une tierce
personne, la Cour a adopté une notion plus stdetéfonction parlementaire”. Cette derniére
s’explique a l'intérieur des deux Chambres ou ligme a I'extérieur de ces dernieres, pourvu
que ¢a soit au cour de I'exercice d’'une fonctiamlgmentaire (une enquéte, par exemple). La
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simple activité politique n’est pas recomprise dan§onction parlementaire” : méme si elle est
exercée par un membre des Chambres elle connaiiie®s limites qui s'imposent & tout autre
citoyen: 'immunité ne doit pas étre un privilegdle est fonctionnelle au bon déroulement de
l'activité parlementaire.

Naturellement si I'epression utilisée au cour tlagaux parlementaires est diffusée , en
tant que telle, a I'extérieur I'immunité s’appliera méme dans ce cas.

J'espére que ces renseignements pourront enocoie &tre utiles; en tout cas je vous
rappelle que I' arrét n. 11 de 2000, qui constleugurisprudence plus récente de la Cour en la
matiére, se trouve dans le Bulletin n. 1 de 'aB®0

Bien amicalement

Giovanni Cattarino

12. Japan the Consulate-General of Japan in Strasbourghilfime Asakura, 09/01/01
Dear Ms. Kovacs,

Following your request to the liaison officers, gde find hereby a relevant provision of the
Constitution of Japan.

| am not aware of any provision at the statutowglén my country.

Article 51. Members of both Houses shall not bedH&lble outside the House for speeches,
debates or votes cast inside the House.

It would be a pleasure for me if the informatiomulcbbe of any help to you and your court.
Sincerely,

Yoshihide Asakura

13. Lithuania, the Constitutional Court, Stasys Staciokas; 1/0/D1
Dear Ms Kovacs,

Responding to your request | must emphasize thatight to freedom of expression for the
Members of the Parliament (Seimas of the Repulfliatbuania) is established in Article 62 of
the Constitution of the Republic of Lithuania. Biss, the Statute on the Seimas, which has the
power of law, establishes the same regulation (@&l&, Part 2 of the Statute).

S. Staciokas
Article 620of the Lithuanian Constitution

The person of a Seimas member shall be inviolaBEmas members may not be found
criminally responsible, may not be arrested, angt na be subjected to any other restriction of



CDL-JU (2001) 13 prov. -14 -

personal freedom without the consent of the SeilBasnas members may not be persecuted for
voting or speeches in the Seimas. However, legabrexc may be instituted against Seimas
members according to the general procedure if éineyguilty of personal insult or slander.

AND
Articles 220f the Statute on the Seimas of Lithuania

Immunity of a Seimas Member

1. The person of a Seimas Member shall be invielabl

2. A Seimas Member may not be persecuted for Hisgy@r speeches in the Seimas, i.e. at the
sittings of the Seimas, Seimas committees, comarissand parliamentary groups, however, he

may, for personal insult or slander, be held liablaccordance with the general procedure.

3. Criminal proceedings may not be instituted agfagnSeimas Member, he may not be arrested,
and may not be subjected to any other restrictidqersonal freedom without the consent of the

Seimas, except in cases when he is caught in thef aommitting a crime (in flagrante delicto).

In such cases the Prosecutor General must immBadratefy the Seimas thereof.

14. Latvia, the Constitutional Court, Mrs Inese Nikulceva/(l@01
Dear Ms. Kovacs,

In Latvia the parliamentary members’ right to fegeech is regulated by the Constitution. There
are no statutory provisions on the issue.

The Latvian Constitution, adopted in 1922, contaivesfollowing Articles:

Article 28 Members of the Saeima [the Parliament] may natabed to account by any judicial,
administrative or disciplinary process in connattiath their voting or their views as expressed
during the execution of their duties. Court proéegsl may be brought against members of the
Saeima if they, albeit in the course of performpagliamentary duties, disseminate:

1) defamatory statements which they know to besfais

2) defamatory statements about private or famiiéy li

Article 31 Members of the Saeima have the right to refuggvi® evidence:

1) concerning persons who have entrusted to thenrepresentatives of the people,
certain facts or information;

2) concerning persons to whom they, as represeesatf the people, have entrusted
certain facts or information; or

3) concerning such facts or information itself.

Sincerely,

Inese Nikulceva

15. Poland the Constitutional Tribunal, Mrs Halina Plak, @5/01

Please find an extract from the act on Deputy/Serdandate
from 9th May 1996:
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The Parliamentary Immunity

Article 6

1. A Deputy or Senator shall not be held accoustédn his activities associated with the
exercise of his mandate during the period of suemdate or after its expiry, unless he has
violated the personal rights of other persons.

2. The activities, referred to in para. 1, shalllimle moving of motions, delivery of
speeches and voting at the sittings of the Sejmat®eand National Assembly and their organs,
at the sittings of the Sejm's, the Senate's ofgmaéntary clubs, groups and groupings, as well as
other activities indispensable for the exercisthefmandate of a Deputy or Senator.

Article 7

1. No Deputy or Senator shall be prosecuted bedorteéminal or criminal administrative
court without the consent of the Sejm or the Senate

2. The requirement of consent by the Sejm or Sesh#dl also apply to the criminal
accountability of a Deputy or Senator for violatiohthe personal rights of other persons, as
referred to in Article 6, para.l.

3. Prosecution may take place only in respect efétt indicated in the motion which has
served as the basis for the granting of such cersethe Sejm or Senate. A separate consent by
the Sejm or Senate shall be required to prosechtepaity or Senator for the commission of an
act other than that specified in the motion.

Article 8

1. The privilege of a Deputy or Senator not to bespcuted before a criminal or criminal-
administrative court without the consent of thensey Senate shall also apply to acts committed
before assuming the mandate. Criminal proceedimgjgtuted before this date shall be suspended
at the time of assuming the mandate; they may d@memenced after the consent of the Sejm or
Senate has been obtained.

2. Limitation period in respect of criminal accoalpility for acts covered by parliamentary
immunity shall not run during the period of enjoymef the immunity.

Article 9

l. No Deputy or Senator may be arrested or detamiéabut the consent of the Sejm or
Senate.

2. The privilege not to be detained referred topara. I, shall include all forms of
deprivation or limitation of personal liberty bywaenforcement organs, unless for reasons of
necessity or self-defence. In such case, only whish cannot be delayed may be taken, and
such detention shall be notified to the Marshathef Sejm or the Marshal of the Senate. On the
Marshal's request, the detained Deputy or Senh#dr lse immediately released.

3. The privilege, referred to in para. |, shall apply to deprivation of liberty in criminal
proceedings instituted after obtaining the consétite Sejm or Senate for criminal prosecution.

Article 10

1. The procedure for dealing with applications tmnsent to a prosecution before a
criminal or criminal-administrative court, or artes detention of a Deputy or Senator shall be
specified by the Standing Orders of the Sejm aadRhles and Regulations of the Senate.

2. In the case se of publicly prosecuted offenced ia cases of misdemeanours, any
application for consent to a prosecution of a Degput Senator before a criminal or criminal-
administrative court shall be submitted by the Pcosor General.
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3. Any application in the case of privately progeduoffence shall be drawn up and signed
by an advocate.

4. The consent, referred to in para.l, shall batgchby means of a resolution of the Sejm
or Senate.

5. The Sejm or Senate may, in setting aside immuimtlicate that the competent court for
City district of the commune of Warsaw-Central st the appropriate court to consider the
case.

Article 11
A renunciation of immunity shall be of no effect.

Article 12

1. The provisions of this Chapter shall apply frima day of announcement of the results
of elections to the Sejm and Senate until the gxgfithe mandate of a Deputy or Senator.

2. In respect of Deputies obtaining a mandate endburse of the term of office of the
Sejm, the provisions referred to in para.l, shgplyfrom the day of assumption of the mandate
in accordance with the procedure specified in tlowipions of the Law on Elections to the Sejm
of the Republic of Poland.

3. The provisions of para.l shall apply to Senatbtining a mandate as a result of
supplementary elections to the Senate, from the aflagnnouncement of the results of the
elections.

16. Sloveniathe Constitutional Court, Mr Arne Mavcic, 12/01/0
Dear Mrs. Kovacs,

The Slovenian Constitutional Court practice doesshave a case which would be of interest for
you, however, | am pleased to enclose a part obtbeenian Constitutional Law.

Looking forward to being in contact with you, | a®anding
to you my best regards from Ljubljana

Sincerely yours,
Arne Mavcic

Article 83Immunity of Deputies of the National Assembly
(1) A Deputy of the National Assembly shall not be hiddble under the criminal law for
any opinion expressed or for any vote cast at étiggs of the National Assembly or of
any of its Committees or duly constituted organs.

(2) A Deputy relying on such parliamentary immunity nagt be arrested or detained, nor
have any criminal proceedings instituted against, hwithout the consent of the National
Assembly, except where he has been found committicgminal offence for which a
penalty of over five years goal is prescribed.

(3) The National Assembly may grant immunity to apbty notwithstanding that such
immunity has not been claimed by him or notwithdiag that he has been found
committing a criminal offence of the sort refertedn the last preceding paragraph.
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17. South Africa, the Constitutional Court, Mr Richard Moultrie,03/01
Dear Ms Kovacs,

| am the Venice Commission Liaison officer for t@enstitutional Court of South Africa. | am
writing in response to your request sent to mendigg parliamentary speech.

As you no doubt know, the Constitution of Southigdrwas ratified in 1996. The Constitution

deals extensively with the powers of all of the arofi government, including the Legislature.

There is, however, no specific reference in thedfitution itself to Parliamentary speech and its
protection. Chapter 2 of the Constitution (The Bifl Rights), on the other hand, contains an
express provision protecting freedom of speech.

The judgment* that | enclose is one of the Supréoert of Appeal, which, along with the
Constitutional Court, is the joint highest courtSouth Africa. The litigant in this case, Ms De
Lille, is a member of parliament for a small oppiosi party and is well known for her work in
keeping the government accountable. Although netctly on point, | thought it might be useful
for your purposes.

Please feel free to contact me should you havdatiyer queries.

Richard Moultrie

*Note from the SecretariaThe above-mentioned judgement of the South AfriCanstitutional
Court can be obtained upon request from the Veb@amission Secretariat.
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Il. The Constitutional Court of Latvia: review of the legality of a government act

The Constitutional Court of Latvia has receivededitpn questioning the legality of an act of
the government.

Latvenergo is a state owned company in processrigatisation. Latvenergo is purchasing

energy from a private company and the governmessgsan act obliging the Privatisation
Agency to be in charge of the signing of the salestract and prescribes the conditions of the
contract.

The call is for information on similar cases frother constitutional courts.

From: Ms Inese Nikulceva

Date: 04/01/00

Responses from
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. The Constitutional Court of Lithuania: the use of agents-provocateurs, anonymous
informers, etc. for the purpose of crime invesimatand possible restrictions on
fundamental rights for the same purpose

The Constitutional Court of Lithuania has to decideether some provisions of the Law on
Operational Activities violate human rights andeflems in the process of investigation of a
crime.

The call is for information on practice from thdet constitutional courts on:

1. The compatibility of the use of secret invedtiga or agents/ agents-provocateurs, anonymous
informers, other informers in the investigationcoimes with the protection of human rights as
well as the right to fair trail.

2. Lawful restrictive measures on fundamental humgints and the limits of such restrictions
allowed for the purpose of crime investigation.

From: Mr Ernestas Spruogis, acting for Judge S. Stasioka

Date: 01/02/00

Responses from

1. The Venice Commission Secretariaiyir Schnutz Rudolf Durr,

Dear Judge Staciokas,

In reply to your e-mail of 28 January 2000 conaegrfiagents provocateurs”, please find below
the result of my research in CODICES for the keyWwtundercover agent” and “anonymous

witness”. | have forwarded your request to alldaai officers and | hope that you have received
some answers from you by now. ...

| hope that my research and the replies from thiedn officers are of use for you and | look

forward to meeting you in Venice on 29 March at theeting of the Sub-Commission on

Constitutional Justice with the liaison officers.

Yours sincerely,

Schnutz Rudolf Dirr

Identification: CZE-1994-3-003
Full text: Czech

a) Czech Republic / b) Constitutional Court / aj) .2/10/1994 / e) PI. US 4/94 / f) Anonymous
witness as evidence in criminal trial / g) / h) .
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Keywords of the systematic thesaurus

4.7.7.2 Institutions - Jurisdictional bodies - Mty courts - Criminal courts.

5.29.14 Fundamental Rights - Civil and politicgjhts - Procedural safeguards and fair
trial - Rights of the defence.

5.2.9.15 Fundamental Rights - Civil and politicjhts - Procedural safeguards and fair
trial - Equality of arms.

5.2.9.24 Fundamental Rights - Civil and politicjhts - Procedural safeguards and fair

trial - Right to examine witnesses.

Keywords of the alphabetical index

Anonymous witness / Criminal procedure.

Headnotes:

The admission of anonymous witnesses in crimins¢saonflicts with the right to a fair trial.
Summary:

The opportunity for the accused to verify all pieoé evidence against him in face of the
public together with the right to make a staten@miiny evidence presented to the court can be
understood as the essence of the right to pubbcegadings. This verification includes two
components - to examine the truthfulness of thisfata case and to examine the credibility of a
witness. The admission of anonymous witnesses Isatts for the accused to verify the
truthfulness of a testimony made against him gwéwvents him from commenting about the
personality of the witness and his credibility. fiéfere it limits rights of defence of the accused
which is contrary to the principle of equality bktparties in trial as the same limits do not apply
to the prosecution; it conflicts thus with the jgijie of fair trial.

Languages:

Czech.

Identification: SUI-1999-1-001

a) Switzerland Switzerland / b) Federal Court Fie3t Public Law Chamber / d) 02/12/1998 / €)
1P.277/1997 / f) Demokratische Juristinnen der ShyWDJS) and others v. Canton of Basel-
Land / g) Arréts du Tribunal fédéral (Official Digg, 125 | 127 / h) .

Keywords of the systematic thesaurus:

2.1.1.4 Sources of Constitutional Law - Categorié&’ritten rules - European Convention on
Human Rights of 1950.

2.1.1.14 Sources of Constitutional Law - Categori&$ritten rules - Other international
sources.
21321 Sources of Constitutional Law - Categori€ase-law - International case-law -

European Court of Human Rights.
2.3.2 Sources of Constitutional Law - Techniques iaterpretation - Concept of
constitutionality dependent on a specified intetgien.
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3.16 General Principles - Weighing of interests.
4.7.7.2 Institutions - Jurisdictional bodies - Mty courts - Criminal courts.

5.2.9.12 Fundamental Rights - Civil and politicagjhts - Procedural safeguards and fair
trial - Rules of evidence.

5.2.9.14 Fundamental Rights - Civil and politicjhts - Procedural safeguards and fair
trial - Rights of the defence.

5.2.9.24 Fundamental Rights - Civil and politicjhts - Procedural safeguards and fair
trial - Right to examine witnesses.

2.1.3.2.3 Sources of Constitutional Law - Categori€€ase-law - International case-law -

Other international bodies.
Keywords of the alphabetical index:

Undercover agent, anonymity / Undercover agentjdende / Witness, protection / Defence,
effective / Witness, anonymous.

Headnotes

Anonymity of undercover agents during criminal medings, revision of the Code of
Criminal Procedure of the Canton of Basel-Land,icket4 of the Federal Constitution and
Articles 6.1 and 6.3.d ECHR.

Examination of prosecution witnesses and use ofynous evidence in the light of the
case-law on the right to a fair trial (recital 6).

General observations on the protection of witne§sestal 7).

Difficulty in making an effective defence in the egence of evidence given by
anonymous witnesses (recital 8). Procedural messtarecompensate (recital 9). Balancing
conflicting interests; interpreting provisions afegguarding the anonymity of undercover agents
to comply with the Constitution and the Europeam@mtion on Human Rights (recital 10).

Summary

The Cantonal Parliament of Basel-Land introducedeav section on operations by
undercover agents into the Code of Criminal Procedlhe change in legislation was adopted
by referendum. The new provisions lay down the @@t and manner of operations by
undercover agents, their training, monitoring aneriqgn of deployment. It is stipulated
specifically that any such undercover operationtrhase the prior approval of the courts, which
can guarantee the anonymity of the agents concemtia extent that their identity may not be
revealed either during investigation or during ¢qaroceedings. When they are giving evidence
to a criminal court, the identity of undercover agemay be kept secret by the temporary
exclusion of the public from the court or by measuto prevent their identification, such as the
use of screens, face masks or devices alteringuhman voice. Only the president of the court is
made aware of an undercover agent's identity.

By means of a public-law appeal, the Basel sectbnthe Swiss Association of
Democratic Lawyers and a number of private indigiducontested this change in legislation
before the Federal Court. At issue in particularente provisions safeguarding the anonymity
of undercover agents. It was argued that such anityyglid not permit the defendant to make an
effective defence, and consequently that it wasr@ach of Article 4 of the Federal Constitution
and Article 6.3.d ECHR.
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The Federal Court undertook an abstract reviewhef provisions in question and
dismissed the appeal. It made a detailed analyisibeocase law of the European Court of
Human Rights in connection with Article 6.3.d ECHRconsidered the problem of protecting
undercover agents alongside the more general siSudgtness protection and contrasted these
with the rights of the defence, making particulaagference to legal theory and to
Recommendation no. R(97)13 of 10 September 199thefCommittee of Ministers of the
Council of Europe.

The purpose of guaranteeing anonymity was to prate@dercover agents and their
families against intimidation and threats; it aloabled agents to continue working for the
prosecution once proceedings were under way. Howaveéhe opinion of the European Court
of Human Rights, the anonymity of an undercovemagalled to testify against a defendant was
"an almost insurmountable handicap". Although el could contest evidence as to the facts
of the case and examine the witness, he/she wddeuttacall in question the credibility of an
undercover agent. In order to compensate in pathfo difficulties experienced by the defence,
it was possible to apply a verification proceduteeveby the witness must be reliably identified,
the president of the court could personally exantieeagent and report to the opposing parties,
further important information might arise from cattation of the file on the agent's deployment,
and, lastly, the person overseeing the agent'©yegnt could be examined.

It was not easy to achieve a balance between th#iatmg interests. In view of the
defendant's right to examine the agent in the a@mncourt and the possibility of verification
measures, it was not contrary to Article 4 of tleeléral Constitution or Article 6.3.d ECHR to
allow anonymous evidence by undercover agents. Menyehe guarantee on the rights of the
defence limited the use of such evidence, and tle judge must take account of all
circumstances. It would nevertheless be contratyoth the Constitution and the Convention to
base a conviction solely or mainly on anonymous@wte.

Languages:

German.

Identification: SUI-1996-1-003

Full text: French

a) Switzerland Switzerland / b) Federal Court /GQurt of cassation in criminal law / d)
17/11/1995 / e) 6P.63/1995 / f) L. against Publiosecutor of the Canton of Neuchatel / g)
Arréts du Tribunal fédéral (Decisions of the Fetd€&maurt), 121 1306/ h) .

Keywords of the systematic thesaurus

5.2.9.24 Fundamental Rights - Civil and politicjhts - Procedural safeguards and fair
trial - Right to examine witnesses.

5.2.9.3 Fundamental Rights - Civil and politicaihts - Procedural safeguards and fair trial -
Public hearings.

2.1.1.4 Sources of Constitutional Law - Categoriddritten rules - European Convention on
Human Rights of 1950.
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Keywords of the alphabetical index

Undercover agent / Evidence, administration / Qmahiproceedings / Witness, prosecution /
Defence witness / Anonymous witness.

Headnotes

Right to questioning of witnesses for the prosecutand for the defence. Right to a
public hearing.

When an undercover agent has been involved in @, ¢as testimony must be heard
unless there is conclusive evidence that the mapidyed was no more than that described in the
case file (recital 1).

An in-camera hearing may be ordered for an undercagent if there is no other way to
preserve his anonymity (recital 2).

Summary

The Assize Court of the Canton of Neuchatel sert@nic to eleven years' imprisonment
for serious violation of federal narcotics law. TBeurt of Cassation of the Canton of Neuchatel
rejected the defendant's appeal. L. then lodgeappeal in public law with the Federal Court for
violation of Articles 6.1 and 6.3 ECHR and of Aléié! of the Constitution.

The applicant alleged violation of the right to theestioning of witnesses for the
prosecution and the defence insofar as he wasllooteal to question P, who was working for
the police and who allegedly prompted him to aat pat him in touch with undercover agent B.
Article 6.3.c ECHR does not exclude the possibitifyrefusing to hear a witness because the
evidence concerned is not decisive or would addiingtto the facts previously established. In
this case, however, the exact role played by P. wedsvant. His testimony would have
established just what this role was. The appealthe®fore justified on this point.

L. also alleged violation of the right to a pubhearing guaranteed under Article 6.1
ECHR. He did not object to the steps taken to enabldercover agent B. to give evidence in
such a way as not to be seen or recognised by dice.vSafeguarding the identity of an
undercover agent reflects a legitimate interest,jastifies restrictive measures. In this particula
case, however, the reasons given for the disputéeibion were not sufficient to warrant the
examination of the witness in camera. As a reshét,accused's right to a public hearing was
violated.

Languages:

French.

Identification: SUI-1993-1-001

Full text: French

a) Switzerland Switzerland / b) Federal Court Fr¥t public law Chamber / d) 07/08/1992 / e)
1P.212/1992 / f) B. against Public Prosecutor ef ¢anton of Vaud / g) Arréts du Tribunal

fédéral (Decisions of the Federal Court), 118 |& BR) Semaine judiciaire, 1992, 618; Revue
universelle des Droits de 'Homme, 1992, 500.
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Keywords of the systematic thesaurus:

4.7.7.2 Institutions - Jurisdictional bodies - Mty courts - Criminal courts.

5.2.9.14 Fundamental Rights - Civil and politicjhts - Procedural safeguards and fair
trial - Rights of the defence.

2.1.1.4 Sources of Constitutional Law - Categorié&’ritten rules - European Convention on
Human Rights of 1950.

5.2.9.24 Fundamental Rights - Civil and politicjhts - Procedural safeguards and fair
trial - Right to examine witnesses.

Keywords of the alphabetical index:

Fair trial / Criminal proceedings / Evidence, sugsion / Witness, prosecution / Anonymous
witness / Undercover agent / Drugs, traffic.

Summary

Articles 6.1 and 6.3.d ECHR, Article 4 of the Cotion; testimony of the undercover
agent.

Summary of the Case-law relating to the testimoriyanonymous witnesses and
undercover agents (recitals 2a-b).

In this Case, the applicant ought to have beenvalioto confront the undercover agent,
more especially on the decisive question of theref his involvement (recitals para. 2c.).

Languages:

French.

Identification: ECH-1996-1-005
Full text: English French

a) Council of Europe / b) European Court of Humaghk / ¢) Chamber / d) 26/03/1996 / €)
54/1994/501/583 / f) Doorson v. the Netherlandstbde published in the Reports of Judgments
and Decisions, 1996/ h) .

Keywords of the systematic thesaurus

5.2.9.14 Fundamental Rights - Civil and politicjhts - Procedural safeguards and fair
trial - Rights of the defence.

5.2.9.3 Fundamental Rights - Civil and politicajhis - Procedural safeguards and fair trial -
Public hearings.

2.1.1.4 Sources of Constitutional Law - Categorid&ritten rules - European Convention on
Human Rights of 1950.

5.29.24 Fundamental Rights - Civil and politicagjhts - Procedural safeguards and fair
trial - Right to examine witnesses.

Keywords of the alphabetical index:
Witness, anonymous.
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Headnotes

The reliance by a trial court on the evidence afrgimous witnesses, and on an incriminating
statement made to the police by a named witnessrethacted in open court and on a statement
made during the police investigation by a namededs whom the defence had had no
opportunity to question, was held not to infringe tight to a fair trial.

Summary

Mr Doorson was arrested in April 1988 on suspiadmaving committed drug offences.
A number of drug users, including six who remairsnymous, had identified him to the
police as a drug dealer from a photograph takdnrofin 1985.

At the trial, the Amsterdam Regional Court rejecaettquest by the defence that the case
should be referred back to the investigating juflethe examination of all six anonymous
witnesses but it ordered that two identified wisess should be brought before the court. The
first witness never appeared and the second omelneitv his earlier statement.

In December 1988 the Regional Court convicted thelieant of drug trafficking and
sentenced him to fifteen months' imprisonment.

Mr Doorson appealed to the Amsterdam Court of Appeallowing his request for an
examination of the anonymous witnesses, the Cederned the case back to the investigating
judge. Counsel for the applicant was permitted b guestions to the two withesses who
appeared, but they were not confronted with theligaamt himself. In the light of previous
experience, the witnesses wished to remain anonyrwodear of reprisals.

The Court of Appeal turned down a request by Mr iBon's lawyer that all six
anonymous witnesses should be summoned to thengeand ruled that the anonymity of the
two witnesses should be preserved.

The first witness withdrew his previous statemertd the second one repeatedly failed to
appear.

In December 1990 the Court of Appeal found Mr Doarguilty and sentenced him to
fifteen months' imprisonment. It said that it hadied upon the statements of the two named
witnesses and the anonymous witnesses.

With regard to the reliance by a trial court on thédence of anonymous witnesses to
found a conviction, the European Court of HumanhRigheld that Contracting States should
organise their criminal proceedings in such a vway those interests of withesses in general, and
those of victims called upon to testify in parteylwere not unjustifiably imperilled.

The principles of fair trial also require that ippmopriate cases the interests of the
defence were balanced against those of witnessgstons called upon to testify.

While it would clearly have been preferable for thpplicant to have attended the
questioning of the witnesses, the Court consideoadbalance, that the Amsterdam Court of
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Appeal had been entitled to consider that the @stsr of the applicant were in this respect
outweighed by the need to ensure the safety ofvitmesses.

The requirement of a fair trial was thus satisfiadd there had been no violation of
Article 6.1 ECHR taken together with Article 6.E€CHR.

With regard to the witness who retracted his stat@s) the Court held that it could not
hold in the abstract that evidence given by a vgs$na open court and on oath should always be
relied on in preference to other statements madiéysame witness in the course of criminal
proceedings, not even when the two were in conflict

With regard to the witness who did not appear athearing, the Court found that it had
been open to the Court of Appeal to have regardhéo statement obtained by the police,
especially since it could consider that statemetiet corroborated by other evidence before it.

Consequently, there had been no violation of Aetiell ECHR combined with Article
6.3 ECHR.

Languages:

English, French.

Identification: ECH-1989-S-004

a) Council of Europe / b) European Court of Humaghk / c) Plenary Court / d) 20/11/1989 /
e) 10/1988/154/208 / f) Kostovski v. the Netherlaid)) Vol. 166, Series A of the Publications
of the Court/ h) .

Keywords of the systematic thesaurus:

2.1.1.4 Sources of Constitutional Law - Categoriddritten rules - European Convention on
Human Rights of 1950.

5.2.9.3 Fundamental Rights - Civil and politicaihts - Procedural safeguards and fair trial -
Public hearings.

5.2.9.14 Fundamental Rights - Civil and politicjhts - Procedural safeguards and fair
trial - Rights of the defence.
5.2.9.24 Fundamental Rights - Civil and politiclhts - Procedural safeguards and fair

trial - Right to examine witnesses.

Keywords of the alphabetical index:

Robbery, armed / Witness, anonymous / Hearing, radvial.

Headnotes

A conviction for armed robbery based to a decigxé&nt on the reports of two anonymous

witnesses, heard in the absence of the accuselisuwedunsel, by the police, and in one case by
the examining magistrate, but not by the trial tguriolates the right to a fair trial.
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Summary

Mr Slobodan Kostovski, who was born in 1953, hagesy long criminal record. In
August 1981 he escaped, together with others, &grison in the Netherlands and remained on
the run until the following April.

In January 1982 three masked men conducted an araiédon a bank in Baarn.
Subsequently the police received visits from twespes who wished to remain anonymous for
fear of reprisals and who made statements imptigatie applicant and others in the robbery.

An examining magistrate later interviewed, in thsence of the public prosecutor and of
the applicant and his defence counsel, one of tieesses, who confirmed his/her previous
statement. The applicant’s lawyer was afterwardsrgithe opportunity of submitting, through
an examining magistrate, written questions to titaess, but the majority were either not asked
or not answered in order to preserve his/her andgym

In September 1982 the Utrecht District Court cotedcthe applicant and his co-accused
of armed robbery and sentenced each of them to/esx’s imprisonment. The anonymous
witnesses, whose identity was known to the publasgcutor, were not heard at the trial. The
District Court based its finding on the reportswadnaup by the police and the examining
magistrates on the hearings of the witnesses, wihialmitted as evidence and regarded as
decisive and reliable.

In May 1983 after a retrial before the Amsterdanu€of Appeal, where the aforesaid
reports were also admitted as evidence, the appliaad his co-accused were once more
convicted and given the same sentence as before.

In September 1984, the Supreme Court decided tsuiioihe plaintiff of his appeal.

The essence of the applicant’s claim was that denbareceived a fair trial on account of
the use as evidence of reports of the anonymouesses’ statements.

The Court began by pointing out that its task wastn express a view as to whether
those statements had been correctly admitted asebssed by the Netherlands courts, but rather
to ascertain whether the proceedings considerea w&hole, including the way in which the
evidence was taken, were fair.

In principle, the Court recalled, all the evidemzal to be produced in the presence of the
accused at a public hearing with a view to advakargument. However, statements obtained
at the pre-trial stage could be used as evidenceidad the rights of the defence had been
respected. As a rule, those rights required thatesused be given, at some stage in the
proceedings, an adequate and proper opportunighatienge and question a witness against
him.

In the Court’s view, such an opportunity had nagrmafforded in the present case. At no
stage could the anonymous witnesses be questiarectlyl by the applicant or on his behalf.
Furthermore, the questions which the defence hah ladle to put to those who heard the
witnesses and, indirectly, to one of the latted baen restricted by reason of the decision to
preserve the witnesses’ anonymity. This featurehef case had compounded the applicant’s
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difficulties: if the defence was unaware of a wisie identity, it might be unable to demonstrate
that he or she was prejudiced, hostile or unrediabl

Moreover, the Court did not consider that the pdoces followed by the judicial
authorities had counterbalanced the handicapsredffey the defence. The trial courts did not
see, and so could not form their own impressiothefreliability of, the anonymous witnesses.
In addition, only one of them had been heard byemamining magistrate, but he had been
unaware of the witness’s identity.

Whilst recognising the force of the Government'§erences to an increase in the
intimidation of witnesses and the need to balaree \tarious interests involved, the Court
observed that the right to a fair administratiorjustice could not be sacrificed to expediency.
The use of anonymous statements as sufficient eeedto found a conviction, as in the present
case, was a different matter from reliance, at itheestigation stage, on sources such as
anonymous informants. The former had involved &tidns on the rights of the defence which
were irreconcilable with the guarantees of a faat tn Article 6 ECHR.

The Court therefore held that there had been atwi of Article 6.3.d ECHR (right to
examine witnesses), taken together with Article BEAHR (right to a fair trial and public
hearing).

Cross-references:

Delcourt v. Belgium, 17/01/1970, Series A, no. [BECH- 1970-S-001].Bonisch v. Austria,
06/05/1985, Series A, no. 92.Unterpertinger v. Aast24/11/1986, Series A, no. 110; [ECH-
1986-S-004].Barber..., Messegu, and Jabardo v. Si4if,2/1988, Series A, no. 146; [ECH-
1988-S-008].Ciulla v. Italy, 22/02/1989, Seriesn, 148

Languages:

English, French.
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V. The Constitutional Court of Lithuania: liability of investigation bodies and
compensation for damages in cases of unlawfultarres

The Lithuanian Constitutional Court has receivgukttion for a review of certain provisions of
the Law on compensation for damage inflicted byawfill actions of the interrogation and
investigation Bodies, the Prosecutor’s Office amadi@s. The Court has to find out whether these
provisions violate the human rights and freedonshegned in the Constitution.

Call for information concerning the practices dfiext European countries in cases pertaining to
the following issues:

1. Liability of the investigation bodies, the prostor’s office and courts for damage inflicted by
unlawful actions.
2. Compensation for damages in cases of unlawtehtien or arrest.

From: Ms Zivile Liekyte, acting for Judge Staciokas

Date: 27/04/00

Responses from
1. Austria, the Constitutional Court, Mrs Reinhild Huppmanrg/ab/00

As to the request of Ms Liekyte of the LithuaniannGtitutional Court | want to answer as
follows:

1) "unlawful actions" set by investigation bodipepsecutor's office and/or courts:

There is of course a liability of all those autlies if they acted culpably. "Unlawful actions"
can lead to disciplinary measures (disciplinaryhatities) and/or to a lawsuit (ordinary courts).
But neither of these can be brought to the Cortitital Court!

2) Payment of damages in cases when a person masttarily detained or arrested:

This question can only concern unlawful detenti@amrest). Yes, every person who was
unlawfully detained is entitled to payment of daemd may refer to the précis which is already
enlisted in your email (codices search result)hsaiclaim for compensation can be applied for
according to the "Law on Compensation in Criminalas€s" (Strafrechtliches
Entschadigungsgesetz). The decision of the Cotistial Court refers to a ruling of the ECHR
of August 25, 1993, Nr. 21/1992/366/440, case Sekaversus Austria) according to which the
refusal of compensation "might raise an issue udAder6 8 2 of the Convention" and in this
case (verdict of acquittal which became final) alsolated this Article. The Austrian
Constitutional Court following the ECHR's legal njoin could, however, interpret an impugned
legal statute of the above-mentioned law in confgrmwith the Constitution. Due to this
interpretation compensation must be paid to eveplieant who was acquitted (no matter the
reasoning of the acquittal verdict.) = Erk. VIGHSdptember 29, 1994, G 24/94 ao.

As those procedures are in the jurisdiction ofdhdinary courts, there is no further "case-law"
of the Constitutional Court.

In case that there are any questions left, pleastct me.

Sincerely yours,

Reinhild Huppmann
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2. Azerbaijan, the Constitutional Court, Mr Raouf Guliyev, 02/06
Dear Mr. Durr,

Unfortunately the Constitutional Court of Azerbaijdoes not have the case law on the issue
mentioned in the request from Constitutional Cafittithuania.

However, | am sending the Law* of Azerbaijan Rejmbbncerning indemnity to physical
persons resulting from unlawful actions of inquéstestigation, prosecution and court
bodies that can be of any use for our Lithuanidleagues.

Best regards from Baku.

Sincerely,

Raouf Guliyev

*Note from the Secretariat: the above-mentioneditavailable in Russian upon request

3. Belgium the Court of Arbitration /Constitutional CourtrNRik Ryckeboer, 03/05/00
Dear Ms Liekyte,

Via Mr. Diirr, | received your request for informati on the issue of damages after unlawful
investigation actions and detention.

In Belgium, each person who has been kept in detefdr more than 8 days and was acquitted
afterwards by judgment is entitled to compensataawell as any person who was detained in
violation of article 5 of the European Conventionlduman Rights (articles 27 and 28 of the law
from 13/4/1973 on useless custody).

Yet we have no specific decisions from the Belgiamstitutional Court on this issue.

Sincerely yours,

Rik Ryckeboer

4. Denmark, the Supreme Court, Mr Sgren Stig Andersen, 08(D5/
Dear Zivile Liekyte,

From the Secretariat of the Venice Commission leh@eceived a request from you concerning,
inter alia, the liability of investigation bodies.

In Denmark the question is regulated in the Adntiat®on of Justice Act, chapter 93 a. The
rules for payment of damages, where a person has &eested or remanded in custody, are
found in § 1018 a.
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Beside the Statute there is extensive case lawo#mer decisions concerning the liability of
investigation bodies as well as literature on th@d. In the following | will briefly outline the
principles concerning damages for arrest and rermaodstody.

Until 1978, a claimant would recover damages untbsspolice's information gave reason to
believe that the claimant had committed the offeilacevhich he was held in custody. In 1978,
objective liability was introduced by an Act of Rament. Now, the authorities have to pay
damages whether or not their actions give riséatulity after the general law of damages. Only
if the accused himself has been the cause of thesfigative actions, the damages may,
however, be reduced or extinguished.

| hope that this may be of some use to you. Plasept hesitate to contact me for further, and
more specific, information on this important arbageded.

Yours sincerely,

Sgren Stig Andersen

5. Iceland the Supreme Court, Mr Hjortur Torfason, 09/05/00

Dear Ms. Liekyte,

| refer to your letter to Mr. Durr of the Venice Qmission Secretariat dated 27 April 2000,
where you request information on the legal praciicether countries relating to liability and
compensation for damage suffered by reason of dolaaction on the part of investigation
bodies, prosecution authorities or the courtselponse, | am pleased to submit the following:

1.The Constitution of the Republic of Iceland o44.9Constitutional Law No. 33/1944) did not
include provisions relating directly to this subjematter until its human rights chapter was
amended in 1995 (by Const. Law No. 97/1995). Assalr of that amendment, we now have an
Article 67, para. 5 stating that a person who haget deprived of his or her liberty without just
cause shall have a right to compensation, and arclar70, para. 2 stating that anyone accused
of criminal conduct shall he presumed innocentlums guilt has been proven.

In addition, as the European Convention on Humaght®iand Freedoms has been given the
force of law in Iceland by an Act No. 62/1994, tteresponding provisions of Articles 5 and 6
thereof now are a part of the general statutorydétie country and are also directly applicable
to this matter in that capacity. While they thus dot formally stand on the level of
constitutional law, it is likely that the above pigsions of the Constitution will be interpreted in
the light of the Convention provisions and the liptetation given thereto by the European Court
of Human Rights from time to time.

2.During the first years of the Republic the geh&a on the matter was contained in isolated
statutory provisions and common law principles, butl951, it was codified in a specific
chapter of a new code of criminal procedure. Tlidecwas revised and renewed in 1974 and
again in 1991 without a major change in that chagtethat the provisions now are contained in
Chapter XXI, Compensation to Accused Persons etohlthe Act No. 19/1991 on Criminal
Procedure.However, a significant change in the Chapter @8 been made by an amending

Act No. 36/1999.
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Although the provisions of the Chapter are desigiwedeal comprehensively with the matter,
they are not necessarily fully exhaustive, andniy @ase they must be interpreted and applied in
the light of the above constitutional provisionsl aher overriding general principles of law.

3.The said Chapter XXI of the Act No. 19/1991 orin@nal Procedure (as now amended)
mainly deals with the matter in three Articles (47&7). The first of these sets out general
conditions for compensating damage suffered by spextted or accused person, the second
deals with liability for acts of investigation apdosecution, and the third deals with liability for
the results of judgements of the courts of law. yThead approximately as follows, in my
English translation:

Art. 175. Para 1. A claim for compensation according to this Chaptey be accepted if an
investigation has been discontinued or an indictntrprosecution not been issued by reason
of the conduct allegedly committed by an accusesopebeing thought not to be criminal or of
proof for the conduct not being obtained, or if #exused has been acquitted of guilt for such
reasons by an unappealled or unappeallable coutg@ment. However, compensation may be
disallowed or reduced if the accused has causezbotributed to the actions on which he bases
his claim.

Para 2. Compensation shall extend to pecuniary damage amuhaterial damage, as the
circumstances may warrant.

Article 176. Compensation may be awarded in respect of an fareesearch of person or
premises, a seizure of objects, an examinatiohehealth of a person, a detention in custody
and other actions involving a restraint of libertther than imprisonment, cf. Art. 177:

(a) if the lawful conditions precedent for suchiactwere not at hand, or

(b) if there was not sufficient reasonable causestech actions in the particular circumstances
or they were carried out in an unnecessarily daoger hurtful or insulting manner.

Art. 177. Where it becomes clear that a person while innobastbeen subjected to a criminal
conviction by court sentence, to criminal punishtm@nto confiscation of property, he or she
shall be awarded damages for immaterial and peaynélmage, including a loss of position
and employment, ... but such compensation maycheee in proportion with the person’s own
fault in respect of having been wrongly convicted.

Article 178 deals with the procedure for pursuinga@m for compensation and provides that it
shall be brought before the courts in an ordinawl action against the State, in which the
claimant shall be granted free process both ifiteeinstance and on an eventual appeal to the
Supreme Court. It also states that the claimant beyrdered to pay costs in the ordinary
manner if he loses the suit. (Under the Acts of11858d 1974, it had also been possible to ask an
investigating judge or the judge in the criminaiam itself to award compensation. The former
alternative is no longer relevant, as the praactitéaving judges handle the investigation of
cases has been wholly abolished, and the latmalive may involve complications from the
point of view of judicial impartiality and a balaeadt consideration of the issue.)

Article 179 provides firstly that the State Treaswshall be answerable for payment of the
compensation, and secondly that the Treasury mes &alaim against the judges, prosecutors
or investigators concerned if the actions on whibk claim was based or the injurious
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performance thereof may be held to have been awmwediby intentional or grossly negligent
fault on their part.

Article 180 provides that the rights of transfer dnother of a claim of this kind and of
succession to a claim by inheritance shall be éimeesas for ordinary civil damage claims.

Article 181 provides that a claim for compensatsirall be barred by limitation if not made
within six months of the time at which the persagcdéme aware of the discontinuance of
investigation or prosecution or the rendition ofaagjuitting judgement or the time of his or her
release from imprisonment. This time limit obvigustlates to the importance of making swift
correction and proceeding upon fresh evidence,utlatively short in comparison with the
limitation period for ordinary civil damage claimghich mainly is either 4 years (where special
liability rules or insurance liabilities are conoed) or 10 years (for claims under the general
rule of liability for culpable fault).

Finally, Article 182 provides that the accused dastead of suing for compensation, demand
from the authority concerned a certification to #ffect that his treatment was not deserved.

4. The amendment of the Chapter by Act No. 36/1999arily was made in order to change
the provisions of Article 175, para.1, which origlly was phrased more restrictively than in the
above. Before the amendment, this paragraph (amddhresponding provisions of the Acts of
1951 and 1974) read approximately as follows:

Para. 1. A claim for compensation according to this Chaptesly, except where otherwise
specifically provided, only be accepted if:

a. An accused person has not by wilful or grossly igegt unlawful conduct given cause to
the actions on which his or her claim is based,hsas by absconding, by giving false
information, by attempts to obstruct investigatiett.,and

b. aninvestigation has been discontinued or an imdérit of prosecution not been issued by
reason of the conduct allegedly committed by tleeised being thought not to be criminal or of
proof for the conduct not being obtained, or thewsed has for such reasons been acquitted of
guilt by an unappealed or unappealable court judgethand_provided that he may be held
more likely to be innocent than guilty of the cattda question.

“As may be seen by comparison with the text in BacB above, the 1999 amendment mainly
was to the effect of deleting the underlined passawy provisos in subparagraphs (a) and (b)
and replacing them by the single proviso now cawtaiin the second and concluding sentence
of paragraph 1. In addition, the tenor of the idtrctory wording of the paragraph was changed
from negative to positive. “

5.The said amendment did not come about as a stlws expressed by the Icelandic courts,
which up to that time had not seriously challentfea constitutional validity of Article 175 or
its predecessors in the earlier criminal procedades. Thus the above proviso that an accused
or suspect in a criminal investigation should shbat he was more likely to be innocent than
guilty was relied on by our Supreme Court in a prignt given as late as 30 November 1995
(H.1995:2994) by three of my colleagues, where tieye asked to apply the provisions of the
1974 criminal code. The case involved a young latp was subjected to temporary detention
in 1989 in the investigation of a cocaine traffiatter where her common law husband was
eventually convicted of a serious offence. The ladgr alia was indicted for having handed
over to the husband a sum of money for the purcbhsecaine, but was acquitted by the court
handling the matter due to insufficiency of relmlproof on the incident. In her suit for
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compensation on account of her arrest and deterdgra of the grounds why the District Court

of Reykjavik and the Supreme Court decided to tdjec claim was that she was not held to
have shown that she was more likely than not te@ Heeen unaware of the purpose for which the
money handed over was to be used.

It is possible that the result of the case wouldehlbeen different if the above amendment had
already been in place (and the reasoning of thet@dearly would not have been the same).
However, this is not certain, as the various cooapions of the overall drug traffic case might

have led the Court to conclude e.g. that the laohwslvement with the principal actor and part

of the events had been such as to render the guspigon which she was remanded in custody
(which lasted about a month) entirely reasonable.

In another decision of 16 October 1997 (H. 199723 7three of my colleagues on the Supreme
Court were asked to consider the claim of a foreigitor who was accused in 1995 of having
been party to a rape of a drunken woman aboardhhpsin Icelandic harbour. In the court case
following his detention and indictment, it was h&dbe proven by way of a DNA investigation
that the sailor had had intercourse with the lduly, he was acquitted of the indictment due to
insufficiency of proof that their relations had fact constituted a rape. During the police
investigation and in the criminal action, the sa#teadfastly denied having had any contact
with the lady, despite the DNA evidence against.Himhis suit for compensation following the
acquittal, both the District Court of Reykjavik atié Supreme Court decided to reject his claim
in full, primarily on the ground that his denial géxual relations with the lady had been proven
manifestly untrue. Citing the proviso in the abeubpara. a of Art. 175, para. 1, the Supreme
Court stated that by giving deliberately false itasty, the sailor had in fact drawn upon
himself a strong suspicion of having committed rapel thus given cause for his formally
lawful detention (which lasted more than 3 monthes, from the time the police had received
the provisional results of the DNA investigatiortibthe end of the criminal action).

Although the provision cited has now been deleited, rather likely that the result of this case
would have been the same under Article 175 as nmoended, seeing that the Constitution and
Convention provisions referred to in Section 1 abavere expressly cited in favour of the
claimant, but did not affect the outcome in thenam of my colleagues.

6.The amendment was initiated in a manner sinldhat applied in most of the procedural law
reforms of recent years, i.e. by a Law Bill draftetter the auspices of the Minister of Justice
and in consultation with the Procedural Law andtides Committee, a standing non-
parliamentary committee operating in liaison witie tMinistry. The Bill, which included
amendments of some other specific parts of the téi@dinal procedure code, was introduced to
the Althing (parliament) in the winter of 1998-98dapresented as the forerunner of an overall
revision of the code which the Ministry was aimiat completing in the near future. The
proposed amendment of Article 175 was approvedheything in March 1999.

In the comments introducing the Law BiIll, it wasesffically explained that the change in
Article 175 was being proposed by the Ministry Ine fight of Articles 70 (2) and 67 (5) of the
Constitution and Articles 6 (2) and 5 (5) of therépean Human Rights Convention, cf. Section
1 above. The Ministry stated that in its opiniohere especially was a pressing need for
removing from the Article the condition that a persseeking compensation after having e.g.
been acquitted in a criminal case due to insufficyeof proof must be more likely to be
innocent than guilty of the conduct in question.
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7.In the processing of the Law Bill, it was furtheplained that one reason for the desirability
of the change in Article 175 was the fact thatvasidity was currently being contested before
the European Court of Human Rights, in a case lioby the young lady whose claim for
compensation was rejected by the above Supremet Lmigement of 30 November 1995. In
this case (Vilborg Yrsa Sigurdardéttir vs. Icelaagplication registered on 30 July 1996, file
no. 32451/96), the Court of Human Rights has in theclared in a decision rendered on 24
August 1999 that the lady’s claim for redress agfaliceland is not manifestly ill-founded, in so
far as it is based on the Supreme Court havingidted a reference to the proviso of likely to be
innocent rather than guilty among the grounds tsr decision, and that her application
accordingly is admissible for final processing. Teurt thus has found that there may here be
an application of inconsistency with Article 6 (f)the Convention.

As | understand, an attempt to settle the caseeseptly going on, and that there accordingly is
some likelihood that the court of Human Rights wiit need to proceed to a judgement on the
merits of the case.

8.While it is not appropriate for me to state aimié¥e opinion on the matter, | must say that
there is much to recommend the view that thereiwdact reason to regard the above proviso
of the original Article 175 as unconstitutional light of the Constitution and Convention
provisions referred to in Section 1 above.

As regards the proviso formerly included in subparaf Art. 175, para. 1 (the reference to a
suspect or accused absconding, giving false tes{inty otherwise obstructing justice), the
indication of unconstitutionality is perhaps not sieong, but there is much to recommend a
view that this reference would be unconstitutioidhterpreted as an absolute barrier to the
success of a claim for compensation, in light @& thle against self-incrimination and other
fundamental principles.

9.As noted in Section 6 above, it is to be expedted an overall revision of the Act No.
19/1991 on Criminal Procedure will take place ia tiear future. At this stage, | should think it
is likely that such revision will not result in anyajor change in Chapter XXI as now amended,
and that the eventual proposals for alteratiorheftext given in Section 3 above would relate
more to wording and style than to substance.

10. As regards the question of the appropriate emsgtion for immaterial and/or pecuniary
damage suffered as a result of the actions hegadstion, the prevailing rule in Icelandic law is
that this determination should be left to the ceuas implicit in the text of Art. 175, para 2 and
the other Articles referred to in Section 3 abdweother words, the principle is the same as the
principle which traditionally has applied to ordipecivil damage claims, where the point of
departure has been that the extent of damage angersation therefore should be evaluated
and determined by the courts according to the mand circumstances of each case, without
specific restriction or regulation of their decigipower.

Up to this time, it has not been regarded as domistnally necessary to establish by law
specific standards (minimum, maximum or otherwigej determining the amount of
appropriate compensation in this particular figldd that view is likely to prevail for some time.
However, it is clear that the discretion of the teun the matter is limited by several general
principles, including those of reasonable equalityong persons and sufficiency of individual
redress and presumably that of maintaining an adegieterrence against abuse.
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As | do not know the exact problems of legislatiwwhich your Constitutional Court is being
asked to consider at this time, much of the aboag well be superfluous, but | hope you may
find it of some help. If you should require furthieformation on specific points, we will try to
respond promptly.

With kind regards,

Sincerely, Hjortur Torfason

6. The Venice Commission SecretariatMr Schnutz Rudolf Dirr, 27/04/00
CODICES search results:

ARG-1997-2-001a) Argentina /M) Supreme Court of Justice of the Natiar) // d) 04/05/1995
/ €)D.236.XXIIl / f) De Gandia c. Buenos Aires, Provincia de (indenuizapor dafio moral) /
g) Fallos de la Corte Suprema de Justicia de la Nag¢i@fiicial Digest), 315:230914) .

AUT-1994-3-012: a) Austria b)) Constitutional Court £) / d) 29/09/1994 fe) G 24/94, G
85/94, G 86/94 1) / g) Erkenntnisse und Beschlisse des VerfassungsgéobesgCollection
of decisions and judgments of the Constitutionalit®p 13879/1994 i) .

IRL-1998-2-002:a) Ireland /b) Supreme Court¢) /d) 04/03/1997 k) 53/97 /f) The People
(at the Suit of the Director of Public ProsecutjonsPeter Pringled) /h) .

NED-1998-1-013a) The Netherlandsld) Supreme Court¢) First division /d) 23/01/1998 k)
16.490 ) /g) /h) Rechtspraak van de Wedl998, 27.

POL-1998-3-023: a) Polandb) Constitutional Tribunal ¢) /d) 08/12/1998 k) K 41/97 If) /
g) to be published i®rzecznictwo Trybunalu Konstytucyjnego Zbior Urz@g(Official Digest)
/h).

ROM-1998-1-001: a) Romania b} Constitutional Court £) /d) 10/03/1998 k) 45/1998 /)
Decision on an objection alleging the unconstituidy of the provisions of Article 504,
paragraph 1, of the Code of Criminal Procedugg Monitorul Oficial al Roméaniei(Official
Gazette), no. 182/18/05/1998) .

RSA-1997-2-005: a) South Africab) Constitutional Court ¢) /d) 05/06/1997 £) CCT 14/96 /
f) Fose v. Minister of Safety and Security)/1997 (3)South African Law Reportg86 (CC) h)
1997 (7)Butterworths Constitutional law Repor&51 (CC).

SUI-1998-3-008: a) Switzerland W) Federal Court c) First Public Law Chamber d)
23/09/1998 fe) 1P.684/1997 f) André Plumey v. Public Prosecution Service andAppeal
Court of the canton of Basle-UrbagyArréts du Tribunal fédéra(Official Digest), 124 |1 274 |
h) .

SUI-1997-3-008: a) Switzerland W) Federal Court /c) First public law Chamber d¢)
20/10/1997 k) 1P.689/1996 f) Walter Sturm v. Public Prosecutor's Office and tGaal Court
of the Canton of Valaisd) Arréts du Tribunal fédéra{Decisions of the Federal Court), 123 |
283 /h).
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SUI-1993-3-007: a) Switzerland W) Federal Court /c) First public law Chamber d¢)
26/05/1993 /e) 1P.147/1993 f) H. against the State Counsel's Department andstisons
cantonal court §) Arréts du Tribunal fédérafDecisions of the Federal Court), 119 la 221) /
Européaische Grundrechte-Zeitschyit993, 406.

USA-1999-1-001a) United States of Americah) Supreme Court@) /d) 26/05/1998 k) 96-
1337 /f) County of Sacramento v. Lewig) 118 Supreme Court Reportdi708 (1998) h) .

ECH-1998-2-007: a) Council of Europ&) European Court of Human Rights)/Chamber H)
25/05/1998 /e) 15/1997/799/1002 f) Kurt v. Turkey /g) to be published irReports of
Judgments and Decisiognk998 /h) .

ECH-1998-1-004: a) Council of Europ&Y European Court of Human Rights)/Chamber H)
19/02/1998 /e) 158/1996/777/978 f) Kaya v. Turkey /g) to be published irReports of
Judgments and Decisignk998 /h) .

ECH-1997-3-016a) Council of Europe b) European Court of Human Rights)/Chamber H)
25/09/1997 /e) 57/1996/676/866 f) Aydin v. Turkey /g) to be published irReports of
Judgments and Decisignk997 /h) .

ECH-1988-S-007a) Council of Europe b) European Court of Human Rights)/Plenary Court
/ d) 29/11/1988 fe) 10/1987/133/184-187f) Brogan and Others v. the United Kingdorg)/
Vol. 145-B., Series A of the Publications of theu@d h) .

Note from the Sectertariat: The ruling of the Laimian Constitutional Court from 30 June 2000

is available in English from the Court’s web ditép://www.Irkt.It
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V. The Constitutional Court of the Republic of thermer Yugoslav Republic of Macedonia
rights of the President after the end of his/heasdate

A petition challenging the Law on the rights of tAeesident of the Republic after expiration of
his/her office has been launched before the Caonistital Court of the Former Yugoslav
Republic of Macedonia.

The call is for information on statutes from thbestcountries regulating Presidential rights after
the end of his/her mandate.

From: Mr Simeon Petrovski

Date: 05/05/00

Responses from:

1. Belgium, the Constitutional Court/ Court of ArbitrationrNRik Ryckeboer, 11/05/00
Dear Mr. Petrovski,
We received via Mr. Durr your question and havéofeing information concerning Belgium.

Belgium is not a republic but a monarchy. Basiesubn succession of the King are in the
Constitution itself (articles 85 and following) G€ODICES 1999/2). Members of the royal
family receive an annual donation by law of parkann allowing good living conditions,
including staff and other facilities.

Yours sincerely,

Rik Ryckeboer

2. Lithuania, the Constitutional Court, Mr S. Staciokas, 15006/
Dear Mr. R. S. Diirr,

We've got your letter with the request of Mr. Simd®etrovski which contains questions about
the President's rights after expiration of ternmigfher office.

Thus, the Constitutional Court of the Republic @thbania hasn't investigated these problems
yet. But there is such statutory regulation in u#hia. Firstly, Article 90 of the Constitution
provides that "The financing of the President af Republic and of the President's residence
shall be established by law." The Parliament ofil#nia - the Seimas - has adopted the Law on
the Office of President (No. 1-56). Article 20 dfis Law establishes that "Upon leaving state
service, the President of the Republic shall, ierrest of his life, be:

1) given a monthly pension equal to 50 percenth# salary of the President of the
Republic;
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2) provided with vacation residence and serviceswell as protection and transport. The
number of persons providing assistance, as wellhasamount of protection and means of
transport shall be established by the GovernmetiteoRepublic of Lithuania."

The procedures of the payment of President's persie established by 19 February 1998
Government of the Republic of Lithuania resolutibnt it must be emphasized once more that
the sum of this pension is established by the Begides, | must stress that on 23 of December
1997 the Government of the Republic of Lithuaniamdd the resolution which is an individual
act fixing maintenance and service (except pensamm(ex)President Mr. Algirdas Brazauskas.

Sincerely yours,

S. Staciokas

LAW ON THE OFFICE OF PRESIDENT
Article 1.

The announcement of the results of the electiomsPfesident of the Republic shall be the
publication of the Resolution of the Electoral Coittee for Elections of the President of the
Republic in the newspapers of the Republic of Lathia through the Lithuanian News Agency
(ELTA).

The Electoral Committee for Elections of theedfdent of the Republic shall present the
elected President of the Republic with the Predidenertificate of the Republic of Lithuania
within three hours of the publication of resultstoé elections for President of the Republic.

Article 2.

The elected President of the Republic shall begesidential duties on the day following
the expiration of the term of the previous Presidehthe Republic, and after taking the
presidential oath to the People in Vilnius andhie presence of members of the Seimas, who are
representatives of the People.

In the event that the President was electazhg®s provided for in part 1 of Article 89 of the
Constitution of the Republic of Lithuania, the pdemt shall begin duties five days after the
publication of the results of the elections for gtdent of the Republic, and after taking the
presidential oath to the People in Vilnius andhie presence of members of the Seimas, who are
representatives of the People.

Avrticle 3.

The following text shall be the established oaththaf President of the Republic:l, (full
name), swear to the People to be faithful to theuRBéc of Lithuania and its Constitution, to
respect and implement the laws, and to protecintiegrity of the territories of Lithuania; swear
to conscientiously execute the Office of Presid#rthe Republic and to be equally just to each
individual; swear to strengthen, to the best ofabylity, the independence of Lithuania, and to
serve the Homeland, democracy and the well- befinigeopeople of Lithuania.

So help me God!
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The last sentence may be omitted from the oath.
Article 4.

The President of the Republic shall take the aathé Seimas building during a sitting of
the Seimas.

The President of the Republic shall take tath avhile Standing before the Chairperson
of the Constitutional Court who shall administee thath, or, in the absence of the Chairperson,
in front of one of the judges of the Constitutio@durt; the President shall read the text of the
oath holding his hand on the Constitution of th@@gic of Lithuania.

Upon taking the oath, the President of thpuRéc shall sign the act of the oath. After
the President, the act of the oath shall be sidpyetthe Chairperson of the Constitutional Court,
or, in the Chairperson’s absence, by the judgé@fGonstitutional Court who has administered
the oath. The act of oath of the President of tapuRlic shall be handed to the Chairperson of
the Seimas and shall be kept in the Seimas.

The text of the oath shall not be amendedclmanged. Non-compliance with this
provision as well as refusal to take the oathsitteng of the Seimas, refusal to sign the actef t
oath, or signing with reservations thereof shahgy that the President of the Republic has not
taken the oath and therefore may not carry ouigeasal duties.

The National Anthem shall be sung after tlgaisig of the act of the oath.
Article 5.

The signatories of the 11 March 1990 Act on Rezstablishment of the Independent
State of Lithuania, members of the Government ef Republic of Lithuania, dignitaries and
representatives of the Churches of Lithuania, gr@tives of political parties and other
political and public movements, as well as diplesnat foreign states accredited in Lithuania
shall be invited to take part in the inaugural ogvay of the President of the Republic.

Lithuanian radio and television shall broadc@ive) the inauguration ceremony of the
President of the Republic.

Avrticle 6.

The day after the President of the Republic takehk,dhe Government shall return its powers to
the President.

Avrticle 7.

A person who has been elected the President dRéipeiblic must suspend his or her activities in
political parties and political organisations urttile beginning of a new presidential election
campaign. The President of the Republic must puzelisuch a statement the day after the
Electoral Committee for Elections of the Presidefntthe Republic presents him with the
certificate of President of the Republic.
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Article 8.

The honour and dignity of the President of the Réipishall be protected by the laws of
the Republic of Lithuania.

Laws shall provide responsibility for publitsult or slander of the President of the Republic.
Article 9.

The President of the Republic, as the head of th&e Sshall be allotted time on State
radio and television to speak on issues of domasiticinternational policy.

In the event of an emergency, time which hatsbeen provided for in radio and television
programs must be given to the President of the Blapu

Article 1Q

Persons who have served as President of the Remlidil hold the title of President of the
Republic for the rest of their lives.

Article 11.

The President of the Republic shall use a rounaistand document forms inscribed with
the State Emblem of Lithuania. The stamp shalkaanthe inscription “The President of the
Republic of Lithuania.

Article 12

The President of the Republic shall have a flagctvtshall be the symbol of the head of the
State.

The flag of the President of the Republic sbalmade of purple cloth, on both sides of which
the State Emblem of Lithuania shall be in the eerfteld by a griffin on the right and a unicorn
on the left. The width to length ratio of the flagthe President of the Republic shall be 1: 1.2.

The flag of the President of the Republic @il &s pictures thereof must always correspond
to the standard picture of the colours of the fighe President of the Republic, which shall be
approved by the Seimas of the Republic of Lithuamathe recommendation of the Heraldry
Committee of Lithuania.

The flag of the President of the Republic kbalflown over the residence of the President of
the Republic when the President of the Republiénisvilnius, or in the place where the
President's summer residence is located.

The flag of the President of the Republic shkslo be flown on ships or other vehicles, on or
in which the President of the Republic is.

Article 13
The President of the Republic shall have a reselewbich shall serve as the premises

for the President of the Republic's work, represtgonn and residence, as well as the working
premises of assistant officials.
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Funds allocated to finance the residence eftesident of the Republic shall be provided for
in the Law on the State Budget, where funds alkxt&b finance units providing services to the
President of the Republic shall be indicated sdpbraFixed-term labour contracts shall be
concluded with the officials of the units providiagsistance to the President of the Republic for
the term of office of the President of the Repubiicthe event that the powers of the President
of the Republic are terminated, the officials asgjsthe President shall, in all cases, resign.

The President of the Republic shall issue @rdelated to issues of his residence, the strectur
of the units assisting him, personnel, and theregaion of internal work.

Article 14

The material accumulated in the Chancellery ofRtesident of the Republic as well as in
other units shall be a special and constituent lathe history of the People and the State of
Lithuania, and shall be national property. The mahmaterial which is accumulated in the
Chancellery of the President of the Republic ad a&ln other units shall be arranged and kept
in pursuance with regulations which shall be esthbl by special provisions of the Republic of
Lithuania Law on Archives. The Head of the Chalecglof the President of the Republic shall
be personally responsible for the accumulatiorargement and keeping of such archival
material.

Article 15.

The President of the Republic, in implementing gbevers vested in him, shall issue acts
- decrees.

Decrees of the President of the Republic shalregistered in the book of decrees of the
President of the Republic and shall be given amapfate current number.

In accordance with the established procedigerees of the President of the Republic shall be
published in the Parliamentary and GovernmentaloREc and newspapers, and shall be
publicized through radio and television.

Decrees of the President of the Republic skalier into force on the day after the
announcement thereof, provided that another dagatoy into force is not indicated therein.

Article 16

Decrees of the President of the Republic concerisisiges specified in Article 85 of the
Constitution of the Republic of Lithuania shall@alse signed by:

1) The Prime Minister of the Republic of Lithuari@oncerning issues of the appointment or
dismissal of diplomatic representatives of Republic of Lithuania to foreign states and in
international organisations;

2) the Minister of Foreign Affairs of the Republat Lithuania -concerning the granting of
highest diplomatic ranks and special

titles;

3) The Prime Minister of the Republic of Lithuariaoncerning the granting of highest military
ranks;
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4) The Prime Minister of the Republic of Lithuariaconcerning the declaration of a state of
emergency; and
5) The Minister of Internal Affairs - concerningetigranting of Lithuanian citizenship.

Article 17

Laws which are handed over to the President ofRépublic of Lithuania to be signed
and officially promulgated must be signed by thénte Chairperson or Deputy Chairperson,
thereby certifying the authenticity of the law whitas been adopted by the Seimas, in
accordance with the procedure established by thimt8tof the Seimas.

Laws of the Republic of Lithuania which are handedhe President of the Republic to
be signed and officially promulgated shall be regiesd in a special book in which the date of the
signing and promulgation thereof shall later bedat&d, or records shall be made concerning the
return of these laws to the Seimas for repeat deraiion.

At the end of the text of a law of the Repaldf Lithuania and before the signature of the
President there shall be and entry reading: "iquigate this Law adopted by the Seimas of The
Republic of Lithuania”.

Article 18.

The following state maintenance and service for Bresident of the Republic shall be
established:

1) a salary equal to 12 average monthly salaries;

2) a residence and official flat in Vilnius as wad a summer residence;

4) a special aircraft and two motor cars;

5) security provided by a special service;

6) special fund for representation expenses in ¢bantry and in foreign states. In
accordance with the international diplomatic praej representation expenses should be
accounted for, except for expenditure equaling @5gent of the monthly salary of the President.

Amendment of Article 18/ No. 1-664, 17.11.94

Article 19.

Gifts which the President of the Republic receistaang official visits to foreign states,
as well as from representatives of foreign statesd their official visits to Lithuania, shall be
the property of the State and shall be kept inrélsedence of the President of the Republic. Such
gifts may, in the established manner, be trangletoemuseums for safekeeping; particularly
valuable gifts may be transferred to the Bank dfilania.

The procedure established in this Article ksabslo be applied to gifts, which are presented to
the President of the Republic as the head of thte 8t Lithuania.

Article 20
The safety of the President’s of the Republic fgrsilall be ensured by the special service.

Upon leaving state service, the Presidenth®Republic shall, for the rest of his life, be:
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1) Given a monthly pension equal to 50 percenhefdalary of the President of the Republic;

2) provided with vacation residence and serviceswall as protection and transport. The
number of persons providing assistance, as wellhasamount of protection and means of
transport shall be established by the GovernmetiteoRepublic of Lithuania.

Burial costs for Presidents of the Republialishe covered by the State.

3. ltaly, the Constitutional Court, Mr Giovanni Cattaridd/05/00
Dear Mr. Petrovski,

According to art. 59 of the Italian constitutiohgtPresident of the Republic, after expiration of
his term of office (seven years), becomes a membtre Senate (one of the two chambers that
form the Parliament) for life. Consequently, he trgsright to enjoy all the prerogatives that are
to be recognized to Senators by the internal réiguls of the Senate (emoluments, possibility of
using the staff of the Senate, office in the presisf the Senate, etc.).

Best regards,

Giovanni Cattarino

4. Romanig the Constitutional Court, Ms Gabriela Dragomitesit/05/00
Cher Monsieur,

Suite a votre lettre datée le 11 mai courrant,ticedaaux droits duPrésident du pays apres
I'expiration de son mandatous vous transmettons, ci joint, en roumain, rigep de la Loi
relative & l'octroi de certains droits aux persanmplii ont eu la qualité de chef de I'Etat
roumain.

Ce document n’est qu’un projet, aux débats du peete de la Roumanie, parce que, ainsi que
vous pouvez y remarquer, a la fin du documentecktt a été adoptée uniquement par la
Chambre des Députés.

Espérons que, dans ce projet de loi, notre colledpida Cour Constitutionnelle de Skopje,
retrouve des réponses au probleme que l'intéresse.

Nous saisissons cette occasion pour vous confiemesre une fois notre détermination en ce qui
concerne une bonne collaboration entre la Cour {@otisnnelle roumaine et la Commission de
Venise, ainsi qu’entre notre institution et lesrasitmembres de cette organisme international et
vous prions de croire, cher Monsieur, a I'assuratecaotre considération distinguée.

Gabriela Dragomirescu

Note from the Secretariathe above-mentioned draft law on the rights ofRhesident after the
end of his mandate is available in Romanian upqoest
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VI.  The Constitutional Court of Albania: Interpretation of the phrase “the participatidn o
the armed forces in protecting the constitutiomded’

The Constitutional Court of Albania has been seimgth a request to interpret the first
paragraph of article 12 of the Constitution stipinig that« 1. The armed forces secure the
independence of the country, as well as protecteitstorial integrity and the constitutional
order.” It has been asked, in particular, to interpree“garticipation of the armed forces in
protecting the constitutional orderThe Constitutional Court is missing the practiektive to
problems of constitutional order and even moreoghé functions of armed forces

French text:

La Cour constitutionnelle d’Albanie a été saisieirdd demande d’interprétation du premier
paragraphe de l'article 12 de la Constitution dtpti que «l. Les forces armées assurent
lindépendance du pays ainsi qu’elles protegennt&grité territoriale et son ordre
constitutionnel » (1. The armed forces secure ridependence of the country, as well as protect
its territorial integrity and constitutional orderll y est demandé, spécialement, d’interpréter “la
participation des forces armées pour protéger déorconstitutionnél II manque a la Cour
constitutionnelle la pratique relative aux probléntkordre constitutionnel et d’autant plus aux
fonctions des forces armeées.

From: Mr Luan Pirdeni, the Constitutional Court, Reficibf Albania
M Luan Pirdeni, Cour constitutionnelle, Républiglialbanie

Date: 12/12/00

Responses from

1. Belgiunt the Constitutional Court; Mr Rik Ryckeboer and Ksne Rasson, 19/12/00
Dear Mr Pirdeni,

In Belgium, we have no constitutional provisiortloé type of your Article 12, first paragraph.
In Belgium, we have no constitutional provisiortloé type of your Article 12, first paragraph.

However, the Belgian Constitutional Court (Courtabitration) expressed on two occasions the
functions of the Gendarmerie as a part of the arioexbs.

We distinguish Army from Gendarmerie and Policee rmy is purely dedicated to the duties
of safeguarding independence and territorial intggmwhich correspond to the two first
functions in your Article 12.

The other forces (Gendarmerie and Police, whichtaree integrated) are purely dedicated to
what appears to be related to the third functiopour Article 12, which poses the interpretation
problem that you mention.
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In a decision no. 62/93 of 15 July 1993, the Belg@ourt of Arbitration outlines the specific
role which the Gendarmerie has to play « as a maitijpolice force, more particularly the need to
ensure the continuity of service under all circianses with a view to keeping law and order
and safeguarding the proper functioning of theitutsdns of a democratic constitutional state »
(consideration B.3.15).

In its decision no. 34/96 (consideration B.3.2§ @onstitutional Court declares that the specific
duties that are entrusted to the Gendarmerie «ibatg to the achievement of objectives of
public interest, namely internal security and lawd arder ».

We hope that this will help the Constitutional Ctoof Albania in the description of the
constitutional functions of armed forces.

Rik Ryckeboer
Anne Rasson

2. Croatia; the Croatian Constitutional Court; Mrs Marija &at; 18/12/00
Dear Colleague,

The issue of the participation of the armed foriceprotecting the Constitutional order did not
appear before Croatian Constitutional Court.

The Constitution of Croatia recently changed. Arf{sect. 4. and 5.) says that in cases foreseen
in art. 17. and 101., /which means: in state of, wamediate threat to the independence and
unity of the State, or in the event of severe radtdisasters (=17), and in state of immediate
threat to the independence, unity and existentleo$tate or when the bodies of state authorities
are prevented from regular performance of theirsttutional duties (=101)/ the armed forces
may, should the nature of the danger require, bd & assistance to the police and other state
bodies. Also that the defence system commandingirastration and democratic supervision
over the armed forces of the Republic shall be le¢gd by the Constitution and the law. | can
reply no more to the question.

Marija Salecic

3. France theConstitutional Council, Mme Dominique Remy-Granger, 14/12/00
Cher Monsieur Pirdeni,

Il n'y a rien dans la jurisprudence constitutiofmdtancaise sur le sujet; en revanche il existe
plusieurs décisions de tribunaux japonais sur larté de défense" (certainement disponibles en
anglais) puisque le Japon n'a pas, contraireméAll@magne, modifié sa constitution d'apreés-
guerre qui I'empéchait d'avoir une armée. Voir artigulier "Le constitutionnalisme et ses
probléemes au Japon; une approche comparative" dakfiau Fukaze et Yoichi Higuchi p.91 a
127; mais ce livre remonte & 1984; il n'est pasossible que 1/ la Cour supréme du Japon ait
pu, depuis, se saisir de la question et 2/ queldbsts actuels sur la révision constitutionnelle
abordent précisément le probléme de la nécessitée darmée pour préserver l'ordre
constitutionnel d'un Etat. Cela dit, les débaéppratoires parlementaires allemands préalables a



-47 - CDL-JU (2001) 13 prov.

la révision de la loi fondamentale sur le sujetrd@mnt également fournir des éléments
intéressants et plus accessibles.

Dés que vous aurez pris cette intéressante décjsi@erais heureuse d'en avoir connaissance.
Bon courage.

Dominique REMY-GRANGER

4. Iceland the Supreme Court, Mr Hjortur Torfason, 18/12/00

Dear Mr. Pirdeni,
| have received from the Venice Commission a cdpyoar information request concerning the
subject matter of Article 12 (1) of the Albanianr@ttution.

I must report on behalf of the Icelandic Supremer€that we have no comparable examples of
cases where the Court has been asked to intergpetially the phrase “constitutional order”,
whether in relation to armed forces or otherwisee #so have no comparable phrase in our
constitution, partly due to the fact that we haweanmed forces except our naval Coast Guard.
This force mainly has a general policing functi@gdther with a marine salvage and safety
assistance function, and thus is not organiseddhe way as a conventional armed force.

For my part, however, | would expect the phrasen&tibutional order” in the context of Article
12 (1) to be largely comparable to that which wi ‘tstjérnskipari in Icelandic, i.e. the basic
system or institutional organisation of governmasitset out in the Constitution and represented
by the principal institutions of the three powelggislative, executive and judiciary.
Accordingly, | would expect the relevant text ogétArticle to mean that the armed forces should
exist to protect the integrity and basic lawful Wiog capability of your principal institutions of
government under the Constitution, i.e. the Predjdhe General Assembly, the Cabinet of
Ministers and its ministries, and the courts. Te #xtent that your system of government is
regional, the protection might extend in the sanammer to the basic lawful regional authorities.

In line with this concept, and in looking at Argcl2 (1) as a whole, | should think that there is a
direct interrelation between the phrases “indepeod®f the country”, “territorial integrity” and
“constitutional order”, so that the last one shdwgdinterpreted in light of the other two. On that
basis, it might perhaps not be out of line to restihae last phrase by saying that the armed forces
should safeguard the integrity of the lawfully ciitosed organs of government which are basic
to the independence of the country under the Coitisin.

However, these are merely my own reflections (@évo the Icelandistjornskipari) and
should be valued accordingly.

What | mainly wish to add is that | believe that tphrase “constitutional order” of the country is
not wholly synonymous with the phrase “law and otdehich is typically associated with the
functions of the police. In our Police Law No. 9998, the description of the role of the police
thus starts out by stating that the police shoylceServe public safety and maintain law and
order, and endeavour to secure the legal rightthefcitizens and protect rights of property,
public interests and lawful activity of all kindg/Article 1.2.a). | should think that a description
as involved in the first part of this quotatiorta® wide to be applicable to armed forces.

With kind regards, Hjortur Torfason
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5. ltaly; Corte costituzionale, Mr Giovanni Cattarino, 1500

L'art. 52 de la Constitution italienne qui concetlreservice militaire et les Forces Armées ne
prévoit pas que ces derniéres puissent “protéferdre constitutionnel.

L’art. 52 , a son 3eme alinéa,dispose que “I'orgmtion des Forces Armées se conforme
a l'esprit démocratique de la République”. La jprigslence de la Cour constitutionnelle
concerne surtout la “conformité” a la Constitutide I'organisation militaire et des régles qui
régissent cette organisation dans les différerttegeés.

La Cour a ainsi estimé qu’était contraire a la titutson, car elle n’était pas justifiée par les
péculiarités de I'organisation militaire et donamtraire au principe d’égalité) la regle qui rendait
nonapplicable a la seule justice militaire la suspemsies termes de procédure pendant les jours
fériés (sent. n. 278 de 1987). Voir aussi la send49 del 1999 (Bull. n. 3/99) sur l'interdiction
pour les membres des Forces Armées de constitudiadhérer a des organisations syndicales
et 'ordonnance n. 396 de 1996 qui a déclaré coméoh constitution, car la défense du préstige
des Forces Armées était en jeu, la faculté recomuxecommandants militaires de demander
d’initier I'action pénale pour les délits de moiadyravité commis par leurs subordonnés

6. Kazakhstan the Constitutional Council, Mr N. Akuev; 18/12/00

In response to your question | can say the follgwifihe participation of the armed forces in
protecting the constitutional order is a mattet steuld be decided by each country alone after
all circumstances and conditions have been coraidérhe lawful basis for protection of the
constitutional order is the current legislationtleé country and the Constitutional norms have
priority.

Yours sincerely,

N. Akujev

7. South Africa; The Constitutional Court, Mrs Lize Nadine Louvg/12/00

Unfortunately the South African Constitutional Cbhas no jurisprudence as yet on the role of
the armed forces in protecting the constitutiomdeo. This court has dealt with the armed forces
in the context of labour law and the freedom ofrespion of individual members of the armed
forces, and briefly within the context of the Sou#frican Truth and Reconciliation
Commission. It has also dealt with the protectibthe constitutional order by the subdivisions
of the executive but not the armed forces in paldic Accordingly we have no direct authority
which will contribute to your task of interpretitige provision you refer to.

I'm sorry we could not be of more assistance antiope you succeed in your research.
Yours sincerely,

L N Louw
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VIl.  The Constitutional Court of Georgia the right to judicial protection and judicial
review of state administrative decisions

A parliamentary faction is requesting the examomatf the constitutionality of a provision of
the law on Parliamentary Elections before the Gtutginal Court of Georgia. The law provides
that a decision or activities of a local electaraimmission may be appealed to the court only
when the decision concerns registration of a palitparty for the participation in the elections.
In other cases the decisions of local electoralma@sions can be appealed only to a superior
electoral commission. The complainant asserts tti@tabove-mentioned provision restrict the
right to court appeal for the protection of riglatisd freedoms stipulated in Article 42 of the
Georgian Constitution.

From: Mr Vano Tavadze

Date: 22/02/99

Responses from:

1. The Czech Republicthe Constitutional Court, Mr Mark Gillis,10/03/99

In response to the request from Mr. Tavadze ofGleergian Constitutional Court which you
forwarded to me, | sent to Mr. Tavadze some badmrination concerning the way the Czech
Republic deals with the issue that interests him.

Memorandum
The Right to Judicial Protection in the Czech Réigub

In the Czech Republic, the issue of the right tpesgb to courts has been dealt with by the
Constitutional Court, both in general and specificéor political parties. With regard to the
information specifically requested on the rightaopolitical party to appeal to a court against
decisions of the Central Electoral Commission, thatter can be analyzed from two
perspectives:

1.The general right to appeal to a court concerathginistrative decisions.

2.The special right to judicial protection enjoy®dpolitical parties.

1. Article 36 paras. 1-2 of the Charter of FundataeRights and Basic Freedoms lay down the
general principle for the right of judicial protewi:

(1) Everyone may assert, through the legally priesd procedure, his rights before an
independent and impartial court or, in specifiedes, before another body.

(2) Unless a law provides otherwise, a person wlaints that her rights were curtailed by a
decision of a public administrative authority mayrtto a court for review of the legality of that
decision. However, judicial review of decisiongeefing the fundamental rights and basic
freedoms listed in this Charter may not be remdveh the jurisdiction of courts.

Para. 1 of Article 36 provides for the judicial fgotion of rights, with the exception "in
specified cases" of rights that may be assertetbfdanother body". This exception consists
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primarily in the cases entrusted to decision of iatrative agencies by the Administrative
Procedure Act, No. 71/1967 Sh. As a complemeng.gaof Article 36 provides that persons
whose rights are decided upon by administrativeaiites may have recourse to courts, but that
exceptions to this principle may be laid down istatute. For example, Act No. 99/1963, the
Civil Procedure Code lays down in its Appendix Aiesal such exceptions to the jurisdiction of
ordinary courts to review administrative decisiémslegality. Nonetheless, Article 36 para. 2 of
the Charter provides that restrictions upon judiceview of administrative decisions of
decisions affecting fundamental rights must renwveitinin the jurisdiction of courts. Hence, as
in the Georgian example, decisions concerning ttexcése of political rights or the right to
associate in a political party are fundamentaltsgind must remain subject to review by courts.

The Czech Constitutional Court has decided one mt@se concerning this Appendix A of the
Civil Procedure Code [the University Admissions €agudgment of 3 April 1996, No. Pl
32/95, reported as 5 S.n.u., No. 26, p. 215, and1N®d/1996 Sb.] and upheld it in relation to a
provision excepting from the jurisdiction of couriecisions by the rector of a university
concerning admission to a university study prograsnfortunately, there is not yet a translation
of this case available.

It emerged from the University Admissions Case, éwav, that even if it is permissible
for a particular class of administrative decisiaasexclude review before ordinary courts, the
Constitutional Court jurisdiction to hear consiibuial complaints may not be removed pursuant
to Article 36 para. 2 of the Charter. That jurdddin is given by Article 87 para. 1, lit. d), whic
confers on the Constitutional Court jurisdictioneowcases in which an individual or a legal
person claim the violation by a state authorityhisfits constitutionally guaranteed fundamental
rights. In the University Admissions Cases, altjtothe Constitutional Court did not overturn
the statutory exception to the jurisdiction of oy courts, it did exercise jurisdiction itself to
determine whether the rector's actions in relatmthe admission of two particular applicants
had violated their fundamental rights. Ultimatellye Court decided that the rector's decision
had not had not violated their fundamental rights.

2. Political Parties enjoy a special status andigpprotection in the Czech legal order.

The Act on the Elections to the Parliament of tizeeh Republic, No. 247/1995 Sb., in
Part One, Chapter 5 on Judicial Review, providegHe cases when decisions of the electoral
commissions concerning elections may be appealexbtiots. Sections 86 - 88 of that Act
provides for judicial review before the Supreme @oof certain decisions of the Central
Electoral Committee (CEC): either rejecting a tiftandidates for elections to the Assembly of
Deputies or removing a candidate from a list (8§, 86)ecting the registration of an individual
candidate for elections to the Senate (8§ 87), mgsaf a certificate of election (8§ 88; any person
or party who competed in the election may subnt type of complaint). No further provisions
provide specifically for appeals against CEC decisj on the other hand, there are no special
provisions excluding such an appeal pursuant togdmeeral provisions on judicial review of
administrative actions. Further, there exists eci& proceeding in which SC decision under
Section 88 may be appealed to the ConstitutionariCarhis proceeding, created by Article 87
para. 1, lit. e) of the Constitution, empowers @enstitutional Court to decide on "remedial
actions from decisions concerning the certificatidrthe election of a Deputy or Senator”. In
fact, in February 1999, the Constitutional Courtided the first proceeding of this type (its
judgment is as yet unpublished) overturning a decidy the Supreme Court which had
invalidated the election of a Senator.
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In addition, just as is the case with all otherunaltand legal persons, political parties have the
right under Article 87 para. 1, lit. d), to subraitonstitutional complaint against any decision or
action of state bodies alleged to have violatedrastitutionally protected right. In the case of
political parties, that will normally be the rigtdt associate in political parties (as guaranteed by
Article 20 para. 2 of the Charter), or the rightetgual conditions of access to elective office
(guaranteed by Article 21 para. 4 of the Chartas)well as rights deriving from the principle of
free competition of political forces (found in Arke 22 of the Charter). The Constitutional
Court has already decided several such cases, romeldtion to the 1996 elections to the
Assembly of Deputiefludgment of 28 May 1996, No. 1.US 127/96, reporteds 5 Sb.n.u.,
No. 41, p. 349 see appendix to this memorandum for the summabjished in ] and eight in
relation to registration to the 1996 Senate elestipudgments of 15, 22, 29 October 1996, 6
Sh.n.u., Nos. 103-111, pp. 243 - 306, two of thedgments have been translated into English -
see files attached to this memorandum for thesslaxdons].

In addition, Act of 2 October 1991, No. 424/1991,Sin Association in Political Parties and
Political Movements, contains several provisionargateeing judicial protection in relation to
the formation, dissolution, and activities of picltl parties. That Act provides that a political
party is formed by means of an application submiittethe Ministry of Interior by a Preparatory
Committee of the incipient party. A Ministry deios that application does not meet formal
requirements may be appealed to a regional couftd8ra. 4], and a Ministry decision rejecting
the application because the incipient party dog¢sme®et the laws substantive requirements [for
example, § 4 forbids parties whose goal is to ahalhe democratic foundations of the state or
who do not themselves have democratically estaddishternal bodies] may be appealed to the
Supreme Court [8 8 para. 5]. Changes to a pattides of association must be notified to the
Ministry, and the just-described procedures (wlid same possibilities for judicial review) apply
to the notification of amended articles. Furthiae § 15 of the Act empowers the Supreme
Court, on the proposal of the government or in scases the President, to decide on a party's
dissolution or the suspension of its activities.

Political parties have, in addition to ordinary sttutional complaints, an added measure of
protection from actions by state authorities whadnsists in the special type of complaint

proceeding before the Constitutional Court. Adiél7 para. 1, lit. j) of the Constitution grants

the Court jurisdiction "to determine whether a dem to dissolve a political party or other

decisions relating to the activities of a politigarty is in conformity with constitutional acts or

other laws". It should be noted that only formatidions may be contested in the context of this
type of procedure and that, in such a procedure,Qbnstitutional Court may review such

decisions for their conformity with both the Constion and statutes (whereas ordinarily its
review is confined to determining conformity withet Constitution). Proceedings of this type
might be initiated in relation to the type of deéois pursuant to Act No. 424/1991 Sb., as
described in the preceding paragraph. Up until,noewever, no such proceeding of this type
has been initiated before the Constitutional Court.

Identification: CZE-1996-2-005
Full text: Czech

a) Czech Republic / b) Constitutional Court / @sFChamber / d) 28/05/1996 / €) I. US 127/96 /
f) Legal definition of a coalition in an electiomg) / h) .
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Keywords of the systematic thesaurus:

1.2.2.4 Constitutional Justice - Types of claimlai@ by a private body or individual - Political
parties.
5.2.34.2 Fundamental Rights - Civil and politicajhts - Electoral rights - Right to be
elected.

Keywords of the alphabetical index:
Electoral coalition, definition / Elections / Elecal subject, definition.
Headnotes

Act no. 247/1995 Sb., on Elections to the Parlianuérthe Czech Republic, does not set forth
conditions of public law for the creation of comlits, nor for their activities, and does not grant
to any State body the authority to decide the dgquesthether a political party or a movement or
a grouping of them should be considered to be ditiomataking part in the elections.
Consequently, no State or other public body is @igbd to take decisions interfering with the
pre-election activities of political bodies, andnanifestly was not the intention of the legislatur
to intervene by public authority into the creatwmfrelectoral coalitions.

It may be inferred from the present state of thve, ftnat it is only political bodies themselves
who may decide whether they want to participat@annelection as an independent (electoral)
subject or as part of an (electoral) coalition. Witeere is a lack of other legal rules, the only
relevant issue is the means by which the subjetstered its list of candidates. This follows also
from the fact that, in addition to political pagijethe cited law also lists coalitions as among
those persons authorized to submit lists of canesddor elections without any further
specification or characteristics. The creation of @lectoral) coalition is subject to the
agreement of the parties, which public law in nywegulates or forbids. The cited law does not
attach to such actions any legal consequence$éopdrties presenting candidates, nor does it
designate that only members of such a party masedistered in the list of candidates. Under
the present legal rules, the creation of a coalii®a free act, that is, it is an expression of
intention on the part of two or more political pastor movements to create a coalition, which is
not subject to any further approval or review bgt&todies.

Summary

The complainant, the political party Free Democrdtational and Social Liberal Party
(SD-LSNS), submitted a constitutional complaintinagathe decision of the Central Electoral
Commission (CEC) to the effect that a registerstddf candidates of SD-LSNS in the elections
to the Assembly of Deputies of the Czech Parliamieekd on 1 May and 1 June 1996, was in
fact a list of candidates of a coalition between-lSENS and SPR (Party of Entrepreneurs,
Farmers and Tradesmen). It objected that if thisisiten, which the CEC was authorized to
issue, remained in effect, then the SD-LSNS woeldlisadvantaged in relation to other political
parties, because, instead of needing to receiveob%l votes cast, which is what individual
parties need in order to secure representativéiseirAssembly of Deputies, as a two-member
coalition it would need at least 7%. This decisatordingly diminished their chances for
success in the elections.
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The Constitutional Court agreed with the complainbacause no law, not even the
Electoral Act, no. 247/1995 Sb., either define®maliion or authorises anybody, even the CEC,
to decide with binding force whether a politicaldgas a coalition or not. The term coalition is
well known from political practice, deriving mostisom the co-operation between the parties of
a governing coalition, which has already for a ldimge had a settled meaning. In other
situations, the term coalition can designate varidypes of relationships, from mere co-
operation between any parties, closer and freesolis, up to a level of co-operation that
precedes the merging of parties. In the case #ual Irules are lacking, it is necessary to be
guided by the rule that only a political party itsmay freely decide if it will take part in the
elections as a party or as a coalition, and théiqall party SD-LSNS has registered as an
independent electoral subject. For these reashesConstitutional Court ordered the Central
Electoral Commission to annul its decision, to metthe SD-LSNS its status in the elections as
an independent subject, and to inform the votersetif by means of the press.

Languages:

Czech.

Identification: CZE-1996-3-010
Full text: Czech

a) Czech Republic / b) Constitutional Court / cufb Chamber / d) 15/10/1996 / e) IV. US
275/96 /) Interpretation of statutes affectingstitutional rights / g) / h) .

Keywords of the systematic thesaurus:

22211 Sources of Constitutional Law - HierarchyHierarchy as between national
sources - Hierarchy emerging from the ConstitutiorHierarchy attributed to rights and
freedoms.

2.3.9 Sources of Constitutional Law - Techniques ioterpretation - Teleological
interpretation.

3.2  General Principles - Democracy.

5.1.2.1 Fundamental Rights - General questiongditi&nent to rights - Nationals.

5.2.34.2 Fundamental Rights - Civil and politicajhts - Electoral rights - Right to be
elected.

Keywords of the alphabetical index:
Election, candidate, requirements / Nationality.
Headnotes

The basic interpretation guideline for laws whielgulate the exercise of political rights
in greater detail is Article 22 of the Charter afnfiamental Rights and Basic Freedoms from
which it ensues that anybody applying law is oldige construe and use provisions of law so as

to enable and protect the political pluralism ideanocratic society.

This principle demands that disputed provisionshef Act on Election be construed and
used in favour of the purpose and meaning of the The purpose and meaning of the law, at
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the same time, cannot be found in words and seeseocontained in a legal regulation only;
principles recognised by democratic States govehyeithe rule of law must also be considered.
The Czech Republic claims to be such a State iiclart of the Constitution.

If, therefore, the purpose of the Act on Electiorthie Parliament of the Czech Republic
is to implement and more closely define the fundatadepolitical right to elect and be elected,
than the disputed provisions must be construe@wour of this right, viz., that a citizen be, if
possible, enabled to elect and be elected. Thisi@piis also supported in Article 4.4 of the
Charter of Fundamental Rights and Basic Freedomsprding to which, in employing the
provisions concerning limitations upon the fundatakrnights and basic freedoms, the essence
and significance of these rights and freedoms meigtreserved.

Summary

The District Election Committee and, on appeal @@ntral Election Committee and the
Supreme Court refused to register PhDr. J. as @dependent candidate during the elections to
the Senate of the Parliament of the Czech Repuohlithe grounds that he did not provide proof
of his Czech citizenship, which is the basic praisite for the exercise of the right to be elected,
in time.

All the aforementioned bodies presumed that althoag identification card is a
sufficient proof of Czech citizenship under the Aamm Acquisition and Loss of Czech
Citizenship, it is insufficient for the purpose o&ndidates' registration for the Senate in
accordance with the Act on Election. The Act onckten does not contain any special provision
in this respect, because the clerk of the electommittee is not authorised to receive an
identification card, which exists only as an oraimnd a copy of which cannot be officially
verified, in accordance with laws concerning idigcdition cards, verification of copies or
transcripts and the genuineness of signatures.

The Constitutional Court concluded that both thecébn committee and the Supreme
Court, as bodies applying law, raised aspects wélslity and practicality over law, and in
particular, over constitutional principles, and swwoned the incompatibility of laws to the
detriment of the person exercising his constitwlaights.

In the opinion of the Constitutional Court, theemdification document which the
candidate presented to the election committeesisfiécient proof of citizenship. In addition to
this, the candidate did present the requestedficaté of citizenship, albeit after the lapse of
time period for registration set by law. For thesasons, the Constitutional Court has annulled
all three contested decisions. As a result of theasure, the appropriate election committee
registered the candidate.

Languages:

Czech.
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VIIl. The Constitutional Court of Croatia: time limits for claims for review of the
constitutionality of a law

The call is for information on time limits for ctas for review of the constitutionality of a law.
From: Mrs Marija Salecic

Date:18/03/99

Responses from

1. Belgium the Constitutional Court, Mr Rik Ryckeboer and Mrerre Vandernoot,
26/03/99

Dear Mrs. Salecic,

We received your request for information on timenils for claims for review on
constitutionality and can answer the following a fas concerns the Belgian Court of
Arbitration:

Direct claims for constitutional review of laws ni filed in at the Constitutional Court within
six months starting from the day on which the lawswpublished in the official bulletin
(Moniteur Belge — Belgisch Staatsblad - see: wwst.fgov.be).

A special delay of 60 days is determined for claagainst laws by which international treaties
are confirmed.

(See the special bulletins, one with the shortgmgion of the Court and another with the law
of the Court (article 2).

The Belgian Court of Arbitration is competent fams passed by parliamentary assembly’s, but
has no competence regarding the decision-makingepsoin parliament. So, there is no object to
answer the first part of your question.

Rik Ryckeboer and Pierre Vandernoot

2. France; the Constitutional Council, Mr Stéphane Cottin; 22/03/99
Hello from Paris,
Here comes an extract from the Codices Database,
Identification: FRA-1997-3-005
a) France France / b) Constitutional Council r&titutional Council / c) / d)
07/11/1997 / e) 97- 392 DC 97- 392 DC / f) Lawtlo& reform of national service / g) Journal

officiel de la République francaise - Lois et DésréOfficial Gazette of the French Republic -
Acts and Decrees), 08/11/1997, 16255/ h) .
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Keywords of the systematic thesaurus

1.2.1.1 Constitutional Justice - Types of claimlai@ by a public body - Legislative bodies.
1.2.4.2 Constitutional Justice - Types of claimyp@& of review - Ex post facto review.

1.5.3.1 Constitutional Justice - Procedure - Timn@t$ for instituting proceedings - Ordinary
time limit.

4.2.7 Institutions - Legislative bodies - Law-makinrocedure.

Keywords of the alphabetical index
Jurisdiction / Promulgation / President of the Rajou
Headnotes

The Constitutional Court is not competent to rutkeaorequest contesting the constitutionality of
a law after it has been promulgated by the Presiofeihe Republic.

Summary

This case raised a novel question of procedure:itwaishin the Constitutional Councils
powers to hear a submission by a group of parliaanams (in this case, senators) concerning a
law that had been passed by Parliament and subnidtthe Council within the maximum time
limit set by Article 10 of the Constitution for ifgsromulgation (fifteen days), given that the
President of the Republic had promulgated the Eaidin advance of this time limit, the day
before the application was filed by the senatotsa dime when the law had not yet been
published in the Official Gazette?

By its decision, the Constitutional Council confsman accepted premise of
administrative law, whereby a distinction is drabetween promulgation and publication, and
the former is afforded a specific meaning with lagsplications that are different from those of
the latter. (For example, promulgation serves &slégal basis for an ce of laws reviewed
compared tahe Constitution.
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IX. The Constitutional Court of Latvia: the right of the Constitutional Court to revieeyond
the limits of a claim

The call is for information on regulations and piceof the other Constitutional Courts on the tigh
of the Constitutional Court to review beyond tmaits of a claim.

From: Ms Daiga lljanova

Date: 23/04/99

Responses from:

1. Austria, the Constitutional Court, Mrs Reinhild Huppmann/®899

Dear Mrs. lljanova,

I can inform you that the Austrian Constitutionalu@t in general cannot "go beyond the claim
submitted by the petitioner" as you put it. Yet omas to differ. In case that there is a
constitutional complaint according to Article 14#itbe Constitution the Court is not bound to
the claim if the Court doubts himself the constitoality of a legal norm which the Court would
have to apply (norm control ex officio).

As it is not quite clear to me whether your quest{claim of a petitioner) meets with the
Austrian constitutional jurisdiction | can only giyou this basic information.

Sincerely yours,

Reinhild Huppmann.

2. Croatia, the Constitutional CourMrs Marija Selecic, 27/04/99
Dear Mrs. lljanova,
In procedure before the Croatian Constitutionali€one can discern two situations:

1) in cases of abstract review of constitutionadityaws and constitutionality and legality
of other regulations where everyone has the righgropose that the Court be set into motion.
The Court itself may initiate review proceedingshisT is established by art. 15. of the
Constitutional Act on the Constitutional Court.

Article 150f the Constitutional Act:

(1) Everyone has the right to propose that the Ooay set into motion proceedings in which it
will review constitutionality and legality.

(2) The Constitutional Court itself may start bg @wn motion proceedings in which it will
review constitutionality and legality
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This competence of the Court is used very restabtiand it does not mean that the Court is a
prosecutor and a judge at the same time; it is,usednstance, when the subject "everyone"
disputes one provision of the law but does notudisphe provision of the same law or other law
with the same content. The Court may repeal thasgigions which are identical with the
disputed ones.

2) in case of violation of constitutional rights @han individual is filing a complaint using a
wrong constitutional provision, the Court can reaatfecision as long as it is clear which right is
violated.

Hoping that it will give you a general idea of tlegulations.

| am sending my regards,

Marija Salecic

3. France Consell constitutionnel, Mr Stéphane Cottin, 2799
Dear Mrs lljanova,

The answer is definitively ‘yes’ for constitutionasisues: the French Council can and must go
beyond the claim even if there is no claim.

On the other hand, the answer can be ‘no’ for otksunes because of the principle of "in
abstracto” judicial review. | do not know if thigpic is relevant for the Latvian constitutional
procedure but for example, for electoral complaitite Council cannot go beyond the claim.

Yours, Stéphane Cottin

4. Swedenthe Supreme Court, Mr Johan Munck, 29/04/99

Dear Mrs lljanova,

According to the Swedish law the answer is in pglec'no’. Exception may be made in cases
where a sentence against which the claim is subdnigt manifestly ill founded on grave breach
of the procedure.

Sincerely,

Johan Munck
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4. Turkey, the Constitutional Court, Mr Mehmet Turhan, 299
Dear Mrs lljanova,

According to the Art. 29 of the Organisational anthl Procedures of the Constitutional Court
of Turkey, the Constitutional Court is not obligedreview the constitutionality of the laws, the
decrees having the force of law or the standingmraf the Grand National Assembly. This
means that if a court with a pending case befofiads that the law to be applied is contrary to
Art. 10 of the Constitution, it should suspend theher consideration of the case until the
Constitutional Court pronounces on the issue.

However, if the request is for review of the conmsibnality of only specific articles or
provisions of law and their annulment leads to tjoas about the constitutionality of other
articles, the Constitutional Court may decide towdrother articles and provisions or to annul
the law as a whole.

Yours Sincerely,

Mehmet Turhan
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X. The Constitutional Court of Slovenia constitutional review of income tax rates [on
legal entities

The request concerns information on cases involeargstitutional review of income tax rates on
legal entities.

From: Mr Arne Mavcic

Date: 11/06/99

Responses from:

1. The United Statesthe Supreme Court, Mr Peter Krug, 14/06/00
Dear Arne,

| just read your request for information about sase/olving constitutional review of
income tax rates on legal entities. Unfortunatelyp not have access to much material because
it is Sunday and the law library is closed (I anWisconsin and do not have a special key to the
library), but | can tell you that the U.S. Supre@rurt has decided some cases in this area which
might be relevant. They generally relate to thestjoa of whether the tax classification scheme
violates the "equal protection” clause of the ldthendment to the U.S. Constitution. One of
them is entitled Metropolitan Life Insurance CoWard, decided in 1985.

The citation is 470 U.S. Reports 869, 105 SupremaridReporter 1676.

Sometimes, but not often, these challenges have s@ecessful. The Court generally analyzes
them under a "rational basis" test, unless thesifieation is based on a so-called "suspect"
classification (such as racial characteristics)iroplicates the exercise of a "fundamental”
constitutional right (such as the exercise of fegpression). If a rational basis test is used, the
Court will usually ask only if the classificatioreérs some rational relationship to a goal of
government that is not prohibited by the Constutilt is often used in cases involving
economic legislation such as taxation. If the dfasdion is based on a suspect classification or
implicates the exercise of a fundamental rightnttiee Court employs strict scrutiny, which
means that it places a heavy burden on the stgtestify the classification. As you can see, in
the end, an important factor in all of these casdise identification of the state interest.

Also, there is some case law from the periadiad the year 1913, when the U.S. federal
government first adopted an income tax. An exangplbe case of Brushaber v. Union Pacific
Railroad Company (decided in 1916). The citatior249® U.S. Reports 1, 36 Supreme Court
Reports 236. In these cases, taxpayers challefngethx scheme as unconstitutional under the
"due process" clause of the 5th amendment to tl& Qonstitution (no taking of property
without "due process"). Generally, these challer{geduding that in the Brushaber case) were
not successful.

I am not aware of any cases in which the tlaat the tax was imposed on a legal entity (for
example, a corporation) made the case distingulistiedm the analysis in other taxation cases.
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| hope that this information is of some hdease let me know if you want me to send you
some information tomorrow, or if you have any qigs about this message. If you want to see
any court opinions and are not able to find thentheninternet, please let me know.
Good luck!
With best wishes,

Peter
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XI. The Constitutional Court of Azerbaijan: compulsion of a witness to testify in civi
proceedings

The Constitutional Court of Azerbaijan has receisedequest to examine the conformity of
provisions of the civil legislation with the Cortstion. The request regards the compulsion of a
person to testify in a civil proceeding. As Mr R&d&iuliyev informs us, according to the civil
procedure legislation in Azerbaijan, every persdro\wossesses any information concerning the
civil case under consideration can be summoneateot @and she/he is obliged to testify. If this
person gives wittingly false evidence he/she dbalbrought to criminal responsibility. Whereas,
according to Art.66 of the Constitution nobody ¢enforced to testify against him or herself or
his or her spouse, children, parents or siblings.

Bellow follows an extract from CODICES on compulsiof a witness to testify in criminal
proceedings:

Identification: AZE-1998-3-001

a) Azerbaijan Azerbaijan / b) Constitutional Caouc) / d) 29/12/1998 / e) 03/15-5/f) / g) to be
published in Azerbaijan (Official Gazette) / h.

Keywords of the systematic thesaurus

2.3.2 Sources of Constitutional Law - Techniques iaterpretation - Concept of
constitutionality dependent on a specified intetgien.

5.2.9.12 Fundamental Rights - Civil and politicgjhts - Procedural safeguards and fair
trial - Rules of evidence.
5.2.9.19 Fundamental Rights - Civil and politicajhts - Procedural safeguards and fair

trial - Right not to incriminate one-self.

Keywords of the alphabetical index:

Evidence, false / Testimony, refusal / Criminalqadure.
Headnotes

No person can be made criminally responsible flusiag to testify against him or herself or his
or her spouse, children, parents or siblings.

No person can be prosecuted for not informing the é€nforcement bodies about the crime
committed by any relative mentioned in Article &l Constitution.

A person who has knowingly provided false evideoae be held criminally responsible under
Article 179 of the Criminal Code.

Summary
The Prosecutor’s Office asked the Constitutionalil€do interpret Articles 67 and 70 of the

Criminal Procedure Code and Articles 179 and 18thefCriminal Code as to their conformity
with Article 66 of the Constitution.
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Articles 67 and 70 of the Criminal Procedure Cotkesthat "any person who knows any
circumstances regarding a case can be called tibytaad he/she is obliged to give evidence
he/she possesses and to testify as to the petyoohlihe accused" and "the witness and the
victim bear responsibility under Article 181 of ti@&iminal Code for refusal to testify and
responsibility under Article 179 of the Criminal @ofor knowingly providing false evidence".

Meanwhile according to Article 66 of the Constitutj nobody can be forced to testify against
him or herself or his or her spouse, children, pErer siblings.

The Constitutional Court decided that Articles 6l &0 of the Criminal Procedure Code and
Articles 179, 181, 182 and 186 of Criminal Codewtidoe applied in conformity with Article 66
of the Constitution.

Languages:

Azerbaijani (official version), English and Russigranslation by the Court).

From: Mr Raouf Guliyev

Date: 28/10/99

Responses from

1. Albania, Cour constitutionnelle, M Luan Pirdeni, 11/11/99

‘Tout d’abord, Dans la pratique de la Cour Contiinelle de la République d’Albanie, il
n'existe pas de cas ayant une nature similaire aote probleme. Néanmoins, la cour offre son
avis base sur la législation albanaise.

L’article 32 de la constitution de la RépubliquéAitbanie stipule que ‘Personne ne peut étre
tenue de témoigner contre soi-méme ou contre lesbres de sa famille ou bien d’avouer sa
culpabilité’. De méme, le Code de Procédure Qilablige pas les membres de la famille d’'une
personne de témoigner contre elle, mais il préyoé ces personnes sont libres de décider elles-
mémes si elles veulent témoigner ou non. Ces peesone peuvent pas étre poursuivies ou
condamnées parce qu’elles n'acceptent pas de témroiga méme attitude est prévue par le
Code de Procédure Pénale, suivant lequel la pezsayemt des liens de parente avec le prévenu
pourra, sur sa demande, étre dispensée de I'dbligdé témoigner.

Partant de ces définitions constitutionnelles gislatives, nous sommes d’avis que la
personne de la famille ne pourra pas étre tenuéndeigner contre leurs proches et elle n’est pas
responsable d’avoir refuse de témoigner. En rev@nidnsqu’elle a accepte de témoigner et, ce
faisant, fournit de faux témoignages, elle semsponsable d’avoir commis un fait pénal. Une
exception est faite seulement au cas ou le témgang’elle déposerait, servirait de charge
contre elle-méme pour l'inculper d’avoir commisfait. ’
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2. Denmark; the Supreme Court, Mr Sgren Stig Andersen, 08/11/99
Dear Mr Guliyev,
From Mr Diirr, | have received your e-mail of 28 Glur 1999.

The question raised in your mail is not regulatedhie Danish Constitution but in the Danish
Administration of Justice Act, cf. § 171 of the Golidated Act of 13 September 1999, which
reads (my own translation):

Subsection 1:* A litigant’s next of kin are privijed to refuse to give evidence as a withess.”

[...]
Subsection 3: “ Regarding the situations describesiibsection 1 and 2, the court can order the
witness to testify, provided that the testimongassidered to be essential to the outcome of the
case, and the nature of the case and its signdiecamthe litigant and the society is held to fysti
it.”

§ 171 is applicable in both civil and in criminabpeedings. There is substantial case law on the
applicability of subsection 3.

If you need further information on case law relgtio a specific situation, do not hesitate to
write.

Yours sincerely,

Sgren Stig Andersen

2. TheUnited States,the Supreme Court, Mr Peter Krug, 03/11/99

Dear Mr Guliyev: As a liaison officer from the Ued States Supreme Court to the Venice
Commission, | received Mr. Durr's e-mail messagt wour request regarding the compulsion
of a witness to testify in a civil proceeding. Altigh | know that your request was directed to
the European courts, | thought that | would send §os brief note about the position that the
U.S. Supreme Court has taken on this questiont, Fishould note that the U.S. Constitution
does not contain a provision which protects a veign&rom testifying about his or her close
relatives. There might be certain court-recognigetileges” regarding this testimony, but they
are not of a constitutional dimension.

However, the Fifth Amendment to the U.S. Consiitatdoes state that a person shall not in any
criminal case be compelled to be "a witness agaiimsself’. The U.S. Supreme Court has
construed this constitutional protection againstlf“mcrimination” broadly, stating that an
individual (in any form of litigation) shall not beompelled to produce evidence which later
might be used against him or her as an accusectimménal proceeding. The Court has stated
that a witness in this situation has a choice: g gither produce the information and then seek
appellate review of the court order which requipgdduction, or he can resist the court order
with the understanding that he might be found gudf contempt of court if his claim of
protection is rejected on appeal.
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The information in the paragraph just above is takem the U.S. Supreme Court decision in
Maness v. Meyers, Volume 95 Supreme Court Repqueges 584 and 592. This decision was
issued on 15 January 1975.

| hope that this information might be helpful asuytbink about this problem. Please feel free to
contact me if you have questions about this.

Peter Krug
University of Oklahoma College of Law, USA

Mr Francis Lorson, from the US, also refers usfollowing books:

“Federal Testimonial Privileges” by Murl A. Lark{Vest group; 1999)

“Revised Treaties. Page on the Law of Wills”, voki® and 3 by William Bowe and Douglas
Parker (W.H.Anderson Company)

“Testimonial Privileges” (2 ed.) by Scott Stone aRdbert Taylor (Shepard’s/McGraw-Hill,
Inc.,1994)



CDL-JU (2001) 13 prov. - 66 -

Xll.  The Constitutional Court of Georgia: appointment of judges to courts of ordinary
jurisdiction

A group of Georgian acting judges of the commorigiadly are questioning the constitutionality
of Article 86.1 of the Law on Common Judiciary befahe Constitutional Court. These judges
were appointed for period of ten years by the Supr€ouncil of Georgia, elected by multiparty
elections in 1990. In 1995 Georgia started makingf Steps towards Constitutional reforms
including a judicial reform. One of these reformasathe adoption of the Law on Common
Judiciary from 13 June 1997. The Article 86.1 statet the tenure of the judges shall cease on
20.01.1999. Before this date acting judges haverititeé to take qualifying examinations and
could get appointed again. The law was adopted ruth@epresent Constitution of 1995 but the
applicants were appointed according to the Congtituof the former Soviet Republic of
Georgia of 1978 and the new Georgian Constitutfot85 does not state it is a successor of the
1978 one.

The call is for information on relevant cases opeaxence in this matter especially from the
Eastern European countries and the former SoviptiBlies.

From: Levan Bodzashvili, Constitutional Court of Geargi

Date: 20/10/98
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Xlll.  The Constitutional Court of Latvia: the right of a court of ordinary jurisdiction fo
submit a claim before the Constitutional Court

Call for assistance from the Litvanian ConstituibnCourt regarding a draft law of
Constitutional Procedure in the Constitutional GairLatvia. There has been a proposition that
regular courts be given the right to initiate aecégfore the Constitutional Court in order to
declare null and void a statute or other normagigewhich is not in compliance with a higher
legal norm.

There is a plea for information as to whether arcofi ordinary jurisdiction has to resolve a
pending case and then initiate a case before thestfddional Court or such a court should
temporarily suspends proceedings, ask the ConstiltCourt to resolve the given question and
then resume its work.

From: Mrs Anita Usacka

Date: 26/10/98

Responses from:

1. Albania, the Constitutional Court, Mr Kristofor Peci, 10/28/
Dear Mrs Usacka,

Regarding the problem that you raised in your tetegd me explain as follows: Regular courts in
Albania have the right to put into motion the Camsibnal Court only if they find that the legal
norms are incompatible with the Constitution angaAccording of art. 8 of law no. 7561,
dated, 29/04/92 on some changes and amendmeriis tavi no. 7491, dated 29/04/91 “On the
main Constitutional Provision”, if during the rewigng of the case, the regular court finds that
the normative act is not in conformity with the tawn the main constitutional provisions “ it
suspends the case and sends the issue to thetQomsal Court.

The same attitude is adopted by the new Constituapproved in its entirety by the People’s
assembly of the Republic of Albania on 21 Octoli#98land to be voted in a referendum on 22
November 1998. Pursuant to art 145: “If judges fthdt a law comes into conflict with the
Constitution, they do not apply it. In this caseyttsuspend the proceedings and send the issue to
the Constitutional Court. Decisions of the Conétitual Court are obligatory for all courts”.

According to these dispositions, every court of threlinary system, in any stage of the
proceedings, may initiate a case in the Constitali€Court in order to declare null and void the
normative act, which is not in compliance with benstitution and the other laws.

Hoping that the above explanations could help mbetating the law of the Constitutional
Procedures, we believe in fruitful cooperation kesw constitutional courts.

Sincerely yours,

Kristofor Peci
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2. Croatia, the Constitutional Court, Mrs Marija Salecic, 2748
Dear Mrs Usacka,

Art. 13 of the Constitutional Act on the Constitutal Court of Croatia prescribes that a claim to
the Constitutional Court can be submitted by, amotigrs, of the Supreme Court if a point of
constitutionality and legality arises in proceedirfgefore courts. Art. 14 of the Act makes a
difference depending on whether a law or other lemns, passed by ministries, cities,
municipalities etc., are disputed.

This Article runs as follow: "If a court in proceads before it finds that the law which is to be
applied is not in conformity with the Constitutiahwill halt the proceedings and put a request
to the Supreme Court of the Republic of Croatiaubmit a claim to the Constitutional Court to
make a decision concerning constitutionality oft thav. If a court in proceedings before it finds
that other regulations which are to be appliednatein conformity with the Constitution, or not
inconformity with law, it will not apply these refgions and will notify its decision to the
Supreme Court of the Republic of Croatia."

You will see that this regulation provokes an obgiassue: what happens when the Supreme
Court and lower court which has requested of thpr&ue Court to set proceedings before
Constitutional Court into motion are not of the gaopinion? The number of cases in which
Supreme Court submitted its claim to the Consthdl Court is too small to give you an
adequate answer.

Yours sincerely,

Marija Salecic

3. Denmark, the Ministry of Justice, Mrs Kristine Queitscl&/11/98
Extract from a description of the Danish Supremear€o

[. Introduction:
There is no special constitutional court in Denmdite examination of the constitutionality of
acts or administrative regulations is left thereftw the ordinary courts of law.

1. Powers:

The Constitution does not explicitly state that tteurts of justice have authority to test the
constitutionality of enactments. This has been riady assumed in theory as well as in
practice, so that such a power of review is reghetdeestablished by constitutional practice.

The testing of the constitutionality of an Act assume the following forms:

- Testing of whether the legislative procedure Itesn adhered to;

- Testing of whether the separation of powers leenladhered to;

- Testing of whether an Act is materially constitngal, having regard for example to civil
and political rights.
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Legal action can be taken only by a party with dipalar and individual interest in having a
decision on a question. Thus, the concept of "mmpabmplaint” is unknown in the Danish
administration of justice. Nor has the Folketinge(Danish Parliament) any possibility of having
opinions from the courts on the constitutionalifyaoBill. Such questions are usually settled by
the Folketing asking the Minister of Justice fomagns.

In practice the courts of law have been cautiousdnsidering the constitutionality of Acts,
thereby according the legislative power a marginappreciation in difficult questions of
evaluation or construction.

V. Nature and effects of judgments

Review of the constitutionality of an Act takes qdain tandem with the consideration of all
other legal and factual circumstances of a casea I€ourt of law should find an Act
unconstitutional, it cannot repeal it, but is liedtto deciding whether the Act shall be applied in
the concrete case put before the court for adjtidicalf an Act has been considered to be
invalid in a concrete case, the decision nonethdias a general and normative valve, because as
a precedent it means that the application of thewNtbe paralysed in all similar future cases.

4. Georgia, the Constitutional Court, Mr Vano Tavadze, 27980/

Dear Ms Usacka,

Regarding your letter of October 27, | am glad tovjge you with the following information
from the Georgian Constitutional Court.

If at the proceedings over a particular case, artcoli ordinary jurisdiction comes to the
conclusion that the normative act that should bplieg in this case, may be partially or
completely incompatible with the Constitution, theurt temporarily suspends proceedings and
lodges a petition to the Constitutional Court, whigubsequently takes a conclusion on the
constitutionality of the disputed normative actcéurt of ordinary jurisdiction may appeal to the
Constitutional Court at any stage of the case revie

In addition one note regarding execution of thestitutional court judgements on the mentioned
subject. Declaration of unconstitutionality of thlisputed normative act only results in
suspension of execution of those decisions whiate waken by courts of ordinary jurisdiction in
accordance with the unconstitutional normative act.

Yours sincerely,

Vano Tavadze

5. Luxembourg, the Constitutional Court, Mr Georges Kill, 27/28
Dear Colleague,

Proceedings in Constitutional cases are ruled xembourg by the law of 27 July 1997 on the
organisation of the Constitutional Court as follows
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Only courts have the right to initiate the caséhm Constitutional
Court by asking a PRELIMINARY QUESTION when a pairtya regular case raises a question
concerning law’s compliance to the State’s Constitu

After asking the Constitutional Court to resolve thiven question the regular court must stop
the case and only continue it after having recethedanswer.

To avoid long delays in the regular case the prdiogs at the Constitutional Court are strictly
ruled with compulsory deadlines.

Best regards,

Georges Kill

6. South Africa, the Constitutional Court, Mr James Chiumya, 2/980
Dear Ms Usacka,

Our Constitutional Court is the Highest Court infasas constitutional matters are concerned.
The system functions as follows:

1. The High Courts in the land have jurisdictiorterms of the new Constitution Section
169 (i) (ii) to hear Constitutional matters, excepty matter that the Constitutional Court may
decide.

2.Courts lower than the High Courts may not enquite or rule on the constitutionality
of any Legislation. Section 170.

3. Further, a matter may be brought before a HighrCand a constitutional point may
be determined in that High court. However, if thexyelisagreement on the constitutional point,
then an appeal can at this stage be lodged toat&titutional Court which is the highest court
on constitutional matters.

4. The rules of the constitutional court provide étrect access. Direct access can be
applied for to the Constitutional court if the irdsts of justice so require. Thus, the cases dre no
just brought to the Constitutional court straigiaini the lawyers offices but on appeal and direct
access as provided for by the rules of the comtital court caters for situations where the
interests of justice so require. i.e the matterhhigot have to first go to what we call the
Supreme Court of Appeal (SCA). The reason beingakian if the matter is taken to the SCA,
chances are that it will not be finalised there @nalill be necessary for it to be referred to the
Constitutional Court.

| hope this gives you a picture of how our systamcfions. You spoke about regular court. | do
not know how yours function but | think what | eapl is that, our regular courts are the
magistrates courts and they do not have the jatisdi to inquire into or rule on the
constitutionality of any legislation or any condo€the president.

I hope this helps and if you need more informatpease feel free to e-mail me again and | will
also e-mail you again with the relevant rules aravigions.
James Chiumya



-71- CDL-JU (2001) 13 prov.

7. The United States the Supreme Court of the US, Mrs Christie S. \&arB80/10/98
Dear Judge Usacka,

I am responding to your October 26 request forséessce concerning your work on a new draft
law of Constitutional Procedure in the Constituib@ourt of the Republic Latvia.

The Supreme Court of the United States is primaigourt of appellative jurisdiction that rules
on issues arising on appeal out of state and federtats During the course of their work on
ordinary cases, lower courts are free to rule enctbnstitutionality of rules and statutes without
first referring this matters to the Supreme Courtooany other court. On appeal, constitutional
issues may be raised and the Supreme Court degfdether or not to review the issues.

Best regards,

Christie S. Warren



