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Summary
The text makes the following points, which are &dlby the following argument:

- Judges cannot (and should not) be fully independertery outside influence. Judicial
independence refers to the ability to reason antéide independently

- While independence is a prerequesite to activisrdpes not determine the degree of
judicial activism. There is no general rule as ¢whactive CCs should be

- In the first stages of transition, CC activism nemkense, since CCs have a preceptorial
(educating) function and, against the backdrop esfegally low levels of qualification,
only CCs can engage in state-of-the-art proteaidmman rights

The international community (relevant I0s and NG@a$ to harmonize efforts to support the
CCs as the "beacons of democracy”. Criticism o#llebuse and violations of human rights
should be commensurate and constructive.

1. This contribution will focus less on the technieald legal aspects of judicial independence
and judicial activism, but tries to highlight thelitical and social conditions that make a correct
implementation of relevant statutory law possildteis a truism that the most perfect legal

regulations alone can provide no sufficient guaastagainst systematic abuse of legal
principles, but it remains unclear, what exactlg thternational community can do to support
practices heeding rule of law principles. The resmndations | would like to propose address
also international community (and maybe in thet firee, since its leeway to act is much larger
than that of the recipients of technical assistandéne observations in this paper draw
extensively on relevant experience gained from worithe OSCE Missions to Georgia and to

the FRY. | will discuss the issues of judicial ipgadence and judicial activism as well as their
mutual relationship, the specific problems encow@uten societies in transition, and derive a set
of proposals that are designed to upgrade theawtethe impact of Constitutional Courts in

these societies.

2. States in transition belong to two groups: reialisandidates for EU membership and others.
The first group is in no way "better", the peogleshe other group are as talented, good willing,
diligent, and motivated as any other people, bay tive under social, economic and political
arrangements that do not conform to the standaedi®edl in the relevant documents. This
distinction has important consequences for legattwes and the attempts to bring them closer
to the European model. To begin with, the sharewiction of the elites in 1989 that closing up
to Europe was the only available option facilitatied peaceful regime change enormously (and,
significantly enough, in those cases, where tlgsd@swvas controversial, the regime change was
far from smooth and often came with open violera® the Rumanian or the Yugoslav cases
demonstrate). There is an underlying tit-for-tatggophy that explains the difference: The more
the EU can offer (and full membership is certaithly best offer one can get), the more genuine
commitment will be generated by the political eiteargaining with the Union or other 10s. If
the offer is considered too insignificant, "obnaxgd strings attached are simply disregarded, as
the fate of the good governance clauses in the LAgréements demonstrate. One does not
have to resort to overseas examples, cases abautite iCOE area as well. An instructive
example in this respect is the Georgian criminatpdure code, which was okeyed as a draft by
CoE experts, but readapted to the needs of thegia@oMinistry of the Interior during the
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parliamentary procedure. Needless to say, the Gmeoi@onstitutional Court did not bother to
rock the boat. Compare to this the notable activa$rtne Hungarian Constitutional Court under
the chairmanship of L. Solyom (some observersittdie most active court in the world) and the
general state of legal institutions and proceduré$fungary and you will arrive at the conclusion
that the differences among transitional societresstaggering. These examples demonstrate that
the behavior of the international community andc#pmlly, the EU makes a difference. Of
course, this is no one-way street and extendingobrextending membership offers or other
gratifications is a political, not a technical dgon. But it is a complex interactive process, in
which the country rapporteurs, who assess the degwewhich a given government has
implemented its commitments, play a major role.

3. Complete judicial independence is, just as compiedicial restraint (judges are only
subjected to the law), a fiction in all sountrigébe ideal is that judges are to form their opinion
on specific cases independently, free from anyngite from whatever side to influence the
process of reasoning.There is an abundance ofnatienally agreed and accepted standards
such as the Universal Declaration on the Indeperelen Justice (Montreal 1983) that seek to
guarantee this ideal.

- Judges may not be moved to other service postingscalled without their consent

- Length of service, adequate remuneration, conditafrservice must be regulated by law

- Right to tenured position, no preliminary or probaal judges

- No action against judges concerning their judia@lvity (immunity)

- Right to refuse testimony about matters concerpiofessional secrets

- Specific cases (classes of cases) are assigneddenxgrdo fixed criteria established by the
court (not by outside authorities)

- Professional promotion on the basis of qualificatoiteria

- Fixed jurisdiction, no ad hoc tribunals

- Publicity

- Separation of powers: the administrative power nmamy control justice, suspend or
discontinue judicial action, "administrative regtita the administrative power is to refrain
from any action that is apt to influence judiciatian, rulings may not be overturned neither
by law nor by administrative decree or order

- Right to collective protection for judges

- Ethical code for judges

- Freedom of religion, speech, assembly, beliefddggs

- Qualification and (continuous) educational stangard

- No discrimation in recruitment

- Representativity in relation to society

- Incompatibility clauses

As a rule, any reduction of dependence improvelhiaaces for democracy and the rule of law.
There is still a lot to be done even in the mostaaded systems. However, there are legal and
practical limits to an infinite increase of judiciadependence. Thus, it seems obvious that one
cannot keep the courtroom free of politics or doca@nflicts. The judicial branch is a part of
society and reflects its basic structures and wedtuCourts are elitist institutions that are
governed by the current values of the intellecarad cultural elites, but come easily under the
pressure of populist opinions. A "clash of civilioas" is inevitable, as the oscillations in the US
Supreme Court jurisprudence in abortion and deatialy issues demonstrates.
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Another peculiar dependence which is largely owkdal is the dependence on the law; a
contradiction in itself, as it would seem. The paih this argument is that judges may enjoy a
larger or more narrow leeway in their decision mgkiThis is basically a political decision and
reflects the amount of trust that the courts emyith the political elites. Only high-trust systems
accord a high degree of judicial autonomy. The ¢agmint is the US (and generally common
law systems) - for example, the US Supreme Courtreéuse to decide a case because of its
political implications. Judges have to enjoy a @@ramount of independence from the law, the
density of legal regulation may stifle judicial d.

A new type of dependence is generated by the begjntemise of the nation state and the
formation of supranational political-legal unitsn@ more general level, there is an increasing
impact of international standards such as gendewligy minority protection or political
correctness - a kind of globalisation of justicpe&king practically,not only do European judges
have to heed European law, but national justiGdse subordinated to central European courts,
whose rulings limit the decision-making autonomytbé national judges and justices. This
process is only in its incipient stages and hasdaching consequences.

Critics of the formal conception of the law and tiide of law are right in their insistence that
legal and constitutional guarantees cannot safdgoarrect compliance and implementation.
Even the constitutions of totalitarian dictatorshiad the most perfect constitutional safeguards
for judicial independence and the rule of law. Tmdp a constitution to life, however, requires
both the willingness of the political elites to @biby the wording of the constitution as
interpreted by the courts as well as judicial se#ftraint to avoid a usurption of political roles b
the judges. In other words, the rule of law is def@at on the compliance with civic rules of
conduct and mutual respect. Civic rules of pollticanduct emerge as the result of long-term
experiences and cannot be created by administriitzelThe amount of trust invested in judges
by politicians must increase with the political ionfance of the courts involved. The factual
independence of the judges is directly dependemoditical trust. The evolution of the Austrian
Constitutional Court since 1945 illustrates thignpeery clearly.

Courts, and Constitutional Courts in particular trs trusted both by the political leaders and
by the population in order to be effective. Thisates specific dependencies. A Constitutional
Court will loose the trust if it tries to changeetbxisting order by a "legal revolution”, or if it
behaves like a select legal caste that pays no toett@ practicalities of the political process or
"real life" on the ground. In other words, if it mta to be successful, it has to take the expected
impact of its decisions into account.

Corporate identity can spill over into caste idgntivhen the activity of judges not under public
control. Corporate identity is a powerful safeguaadainst political interference, but it
safeguards the rule of law only if the mechanisineeoruitment and promotion do not harden
into carapace, if the system remains open andolliexihe judicial corps in a democratic society
should be as egalitarian as possible; the onlyalibical elements should be based on
knowledge, experience and qualification. Bottometiicism should be possible.

Judicial independence, viewed in a democratic contefers not to the absence of every outside
influence. The concept can only be meaningfult iSiunderstood as a moral commitment to
decide according to the judge’s best knowledget@ids/her conviction. This translates directly

into recruitment standards: Judges, and CC jussteald be mature personalities, who are
capable if independent reasoning and judgement.
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4. For societies in transition, the judicial systeas@s a specific problem. Transitional societies
expose, like in a magnifying glass, all the proldethat also occur in Western societies, of
course with a large amount of regional variationadidition, they have specific problems arising
from the heritage of real Socialism. | would likethrash out three or four problem areas, which
have the potential to threaten their otherwise peosve developmental trajectory towards the
rule of law and a civil society

1) corruption: Imagine a judge with a monthly splaf US$70 that has to deal with litigation
sums exceeding millions of US dollars. Corrupticas lbecome a socially accepted means of
getting by and the moral inhibitions are likelyammble in such a context. The EU has started
to pay Georgian judges a monthly salary withoublgseffect to this point.

2) Justice is a low-paid female reserve and hawylvad image. Trust figures are down and the
role of formal procedures is minimal. To work fdtem illegal business as a lawyer or solicitor
is becoming a preferred carreer path.

3) The negative impact of the yellow press in siEsein transition poses a specific problem:
There is a large factual impunitive leeway for tatdé and electronic media in societies that had
never known freedom of the press. Media law isfilgant and ineffective, to say the least.

4) The economic impasse which many societies msitian face implies formidable barriers, eg.
If all severance pays to which laid off workers ergitled were paid out, all firms would go
bankrupt. The most dramatic threat to judicial inelegience in societies in transition, in my eyes,
comes from the financial and infrastructural deficies, not from political pressure or illicit
interventions (the heritage of "telephone law")eTroblem of justice in societies in transition is
multifaceted and complex and it may well wind dotena vicious circle. The political place
value of the judicial system is generally low (wilie possible exception of constitutional courts)
and corresponds to the role of law as a genuinéhamem of conflict resolution in general. The
prestige of the judicial profession as well asttimsmpartial justice is equally low, a fact which
is reflected in the feminisation of the professithe lack of infrastructure, low salaries and bad
working conditions. The administrative branch use®verweight to drain the judicial branch of
necessary resources. It is much closer to poldie$ economics and not really interested in an
effective judicial review or limitations of its fkéble decision making.

Large areas such as police, the military and igttice services are factually exempt from the
control of judges. An important contribution to jcidl independence can be made by the
political leadership. If the political leaders damstrate that they are willing to accept court
rulings that run counter to their interests, thage of justice will be greatly enhanced. Surveys
in Hungary show that the trust in ordinary justisejuite low, but as a result of resolute action
by the Constitutional Court trust in this instituti soared (in April 1995, the Court actually
struck down parts of the "Bokros package”, legistatntroduced to balance the state budget by
slashing social expenditure. The Minister of FireuBokros resigned. Other landmark rulings
included the abolition of the death penalty at bledest of 4 university professors, which is a
good illustration of both the accessibility of tbeurt as well as of its responsiveness. In both
cases the political leaders abided by the rulings).

5. This said, it becomes clear that there is an gEmelationship between judicial independence
and the degree of judicial activism. Judicial astivis impossible without the independence of
judges, but the reverse is not true: Activism nmayease or decrease their dependence.
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In a comparative perspective, there are 3 modelsagitions of judicial activism/passivism,
namely the

- Common law tradition
- Continental-monarchic tradition
"Telephone law"-tradition in the post-Communististies

All models are a result of a specific dynamic tcégey of social and political development. In

Western societies this process generated sharea ivelrefs in the freedom and superiority of

individual (not the family) which in turn necesséa specific constitutional arrangements
(separation of powers, checks&balances). Transitigocieties show different patterns of
individualism, but here, the development has ndtttea vibrant civic society that relies on the
principle of free association. The step from staimscontract has not (yet) been taken, or
contracts are not honored because of a weak sititerdy.

The degree of judicial activism (independence) #@adacceptance depends also on concrete
political arrangements, including the personal cosipon of the Court (for example Court
packing).

In the common law countries, judges enjoy a higloamh of reverence, they are key social
figures of the constitutional arrangement (althoulgére is no Constitutional Court in Great
Britain, but the legal and political system relas shared common sense values and traditions,
which are made explicit bu the judges in theirngd). In the US, everybody knows the names of
the Supreme Court justices, but nobody can nanmaethbers of the US government. The point
was that despite much criticism, active ConstindloCourts were just as accepted as more
restrained courts. Their resolve to take the leadr or the other issue (such as civil rights
legislation in the US, which was enforced agaihst $trong resistance of state and local courts
and adinistrators) was resented, but acceptege@gative of justice.

In contrast, judicial activism has been largelyeatison the continent. Judges had enjoyed no
independence from the absolute monarchs, which Higdust in the entire profession. The
prevailing image of constitutional courts in Eurapehat of a "guardian of the constitution”. To
some extent, tendencies toward judicial activismeweinforced as a response to the experience
of dictatorship in the interwar years and more mége by the transition of the classical law-
governed state (rechtsstaat) into a state govemgelduman rights (menschenrechtsstaat). The
increasing volume and the strong impact of inteoma human rights documents which as a
rule, have to be transformed into national law amdcuted as such, have made the role of
constitutional courts as the protagonists of hunngints more pronounced.

The modern state is built on a vibrant civil sogiet society in which individuals are not fixed to
certain roles, but can choose between social rdlkes.emergent medieaval state provided an
external reference point for individuals by spejliout equal subjection, the modern state state
guarantees equality in the execution of rights. Theortance of CCs has therefore grown
rapidly and inexorably, and typically, modern leggstems have introduced the institution of the
individual constitutional complaint. A modern Cangional Court operating in pre-individual
and individualizing societies lacking a strong csaciety cannot respond adequately to the need
to defend human rights (e.g. womens' rights...)

In Communist countries, judges were nominal indelpen their rulings had a nominal impact,
the courts became, together with other governmemsétutions, "privatized" by interest groups
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that captured them or by the office incumbents #eues. Most post-Soviet countries are still
fighting to come to grips with this heritage. Bydalarge, the judicial branch is affected by
corruption, low qualification levels, and politicainterference (e.g. through lustration

campaigns). The Constitutional Courts hold a spepibsition. For one thing, they are, in most
cases, a new institution that symbolizes the regirtion into the Western value community. But
they are also institutions that straddle the dinéénveen law and politics. From the perspective
of the political leaders, the Constitutional Coshiould play the role of an arbiter, it should

consist of wise men and women who do not questienrtles of the game, but should resolve
conflicts instead. The experience of three differ@ourts, which have operated in vastly
different contexts and taken various approacheslation to judicial activism is instructive.

The Hungarian Constitutional Court has been créidi for its exceptional activism that
significantly broadened the spectrum of human sgiranted by the constitution. The criticism
was largely based on the fact that its ChairmastjckiLaszlo Solyom had been a member of the
Communist Party, but also on the fact that it mixgdentittements and fundamental rights.
Solyom went as far as talking about an "invisitd@stitution" or a "common constitutional law
of Europe" and was committed to a jurisprudenceraiciple that give little attention to new
center of power in Hungary, namely the parliamduostified criticism aside, one must bear in
mind that the Court’s expansive jurisprudence wias a reponse to the virtual lack of
institutions that protected the constitution un@emmunism. With the benefit of hindsight, we
can say today that the type of activism that thedduwian court engaged in helped to pave the
way for the acceptance of the judicial branch atate power and a salient factor in politics. This
happened regardless of the fact that a few, maeyen all its rulings might have been wrong or
flawed. Under its new Chairman Mr. Nemeth, the €bas taken a much mor defensive line and
has approached the "guardian” model.

Yugoslavia's Constitutional Court was operativeligitortly after it ruled that the extradition of
Milosevic was unconstitutional. It had for all ints and purposes been an instrument of the
ruling political clans (for example, only a few dagfter it had declared Kostunica’s election
victory on 24 September 2000 null and void, it reee its ruling on 4 October, obviously
following a "working instruction" (radni nalog) wth were widespread in the entire judiciary
under Milosevic. While the old guard was not exaexh(which is the prevailing pattern on the
Federal level) the Serbian Constitutional Court ,wascording to the liberal press was
deliberately left unstaffed in order to keep itrfr@utting brakes on reform legislation. The latter
partly had taken the form of government decreesder to avoid obstruction and filibustering in
Parliament. As a recent example, the decision tt@duce compulsory religious instruction in
Serbian schools (veronauka) was not passed inpii@priate statutory form. It is interesting to
note in this context that rule by decree starteti9®2, shortly after the introduction of sanctions
against Yugoslavia. The Yugoslav and Serbian ccuat@ a potential to evolve into a kind of
mediator between partisan groups. It must be utmmisthat the entire body politic is still
divided by deep political cleavages between "pegtid'democrats”, "allies" and "enemies"”, so
that it is important that the Courts assume theiatiedh and reconciliation function.

The Georgian Constitutional Court, although it gstssof highly respected lawyers, has had
little political impact. The number of complaintsdiged has been decreasing over the years as
has the number of complaints satisfied. This rédlélce perception of the Court as powerless as
well as the general decay of the Georgian statdleVitine majority of cases deal with property
rights violations, taxation, apartments, confismagi, the Court has remained silent in the face of
outrageous human rights violations especially dupne-trial detention, concerning religious
minorities or womens'rights. This is despite thet that it enjoys full constitutional guarantees
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of independence. It is interesting to note that @oart seems to be no partner for Georgia's
thriving civil society. It seems, however, that fierceived leeway for a more active posture may
be broadened.

Conclusions & Recommendations:

- In societies in transition, the Constitutionaluts have a specific position . Given the poor
level of training and the political recruitmentteria in the judiciary in general, they are (or
should be) an enclave of legality and constitutibtypaas well as professional jurisprudence
which can serve as a model for the whole brancadde function).

- Therefore, Constitutional Courts should, as & he active and outgoing, at least during the
first stages of transition. Not in the sense thaythave to mingle in politics. But they must be
adamant to defend human rights as laid down indlevant international documents. Almost all
these countries have signed the ECHR, and theréeigal and constitutional basis. They have to
be determined in defending rights of the individ(rat of "the people™) in the This cannot be
left to defense lawyers who are poorly trained padl or to human rights groups who enjoy
little legitimacy, are interest groups in their owghts (often family businesses) or Ombudsmen,
whose impact is very limited and whose independdscquestionable. Constitutional Court
justices should develop an identity as part of tml society: they should defend the
constitutional order in a critical way. They muatse their voice in public, warn of dangerous
trends, commend positive developments. They musbrbe (or remain) respected and trusted
public figures.

- Constitutional Court justices enjoy the highestapendence, at least on paper. They must seek
national and international publicity as a grouphwibrporate identity, not as individuals. The
international community should tune its expectati@md claims to the concrete context: it is
ultra vires for the Constitutional Court in Azerthgin (or in Georgia, for this matter) to act like
the US Supreme Court.

- No political recruitment criteria. The averageeagf Constitutional Court justices makes it
highly probable that they have made their carriemsler Socialist regime, where it was
imperative to be a Party member. The only criteri(@@part from professional qualification)
should be the commitment to constitutional valugtesyn and human rights.

- On the other hand, the major blind spots in lafoecement (military, police, secret services)
must be gradually subjected to court control. Tn@blem also exists in the West, but not to that
extent. It might make sense to recruit to the Gourtlependent and prestigious lawyers that
have served in these bodies.

- Constitutional Courts in transitional countrieavh to be opened towards the control and
support of the international community as well @asards the population at large: direct access
for popular complaints supports and protects the f@@n political interference. A wide
jurisdiction for CCs is essential, it can be morgtb much easier than the entire judiciary, it
represents the elite of the legal profession, in ie public eye and its rulings can be expected
to exert control and moderation on politics. Therapch must be top-down as long as general
educational and qualification levels have not bezauequate.

- Last not least, the international community magbpt a much more comprehensive approach.
Recommendations by International Organizationsoéten unrealistic, criticism by international
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NGOs unconstructive. Efforts of IOs and NGOs shdaddharmonized, criticism of human rights
abuse and other violations of constitutional ppies should be commensurate and constructive.
Political pressure on recalcitrant member state@igible, especially if such states are backed
by other powerful members (as in the case of Gapr@riticism should be constructive and
concrete, which is relatively easy and less threageto political elites regarding concrete
human rights violations. In any case, the Constitati Courts provide an ideal interface
between the international value community and @mstimunist realities.



