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1. Recurrent challenges and problematic issues
of electoral law

Professor Florian Grotz'

1. Introduction

More than two decades after the fall of the communist regimes in central and
eastern Europe (CEE), most countries in the region have held general elections
in accordance with international democratic standards. However, as various
observer reports indicate, in some CEE countries the elections cannot be called
“free and fair”, and in several others there have been serious shortcomings in
the democratic quality of elections, although the principles of universal, equal,
free, secret and direct suffrage are constitutionally enshrined in these countries.

It goes without saying that democracy, first of all, needs the commitment of the
state authorities and other stakeholders, such as political parties and the media,
to conduct free and fair elections. But electoral laws matter as well, because
the regulations on electoral administration, campaigning, voting procedures,
efc., may be a more or less favourable framework for implementing the constitu-
tional principles of democratic suffrage. This is particularly true for CEE countries
which, unlike Western democracies, have neither a long-standing tradition of
rule of law nor an administrative history based on the bureaucratic principle of
impartiality. Due to these contextual differences, electoral legislation from West-
ern Europe could not serve as a blueprint for CEE countries. Instead, the electoral
codes that were introduced in the region during the early 1990s have been con-
stantly amended. Within this process, international organisations have played
an important role. Many recommendations of the Council of Europe and the
Organization for Security and Co-operation in Europe’s Office for Democratic
Institutions and Human Rights (OSCE/ODIHR), based on regular electoral moni-
toring, were taken up by national authorities. Additionally, the Council of Europe
made a great effort to standardise the notion of European electoral heritage in
the “Code of good practice in electoral matters” (CDL-AD (2002) 23 rev; herein-
after referred to as “the Code”), which provides generally accepted guidelines
for implementing the principles of democratic suffrage. As a consequence, elec-
toral legislation in CEE countries has considerably improved since the 1990s.
Nevertheless, various shortcomings in the democratic quality of elections remain.

As highlighted by the “Report on electoral law and electoral administration in
Europe” adopted in 2006 (CDL-AD (2006) 18, hereinafter referred to as “the

1. Center for the Study of Democracy, Leuphana University of Lineburg.



European electoral heritage

2006 Report”), electoral practice in several CEE countries has been problem-
atic, suggesting the need for further debate and potential amendments.

Following up from the 2006 Report, this paper tries to shed some light on recur-
rent problems of electoral legislation in CEE countries. For the sake of concise-
ness, it will focus on five issues that may be regarded as major challenges on
the way to an electoral practice that meets international democratic standards.
The next section will elaborate on these issues, illustrating the relevant problems
with observations from recent elections in selected CEE countries. The third sec-
tion concludes.

2. Recurrent challenges of electoral legislation in central
and eastern Europe

The 2006 Report identifies 12 key areas in which there were significant prob-
lems with electoral matters in CEE countries from the 1990s to the early 2000s.?
Building on this thorough and detailed stock-taking, the following considerations
concentrate on five major areas of the electoral process that still pose critical
challenges to the implementation of democratic suffrage in the region. These
concern:

- the structures and procedures of the election administration;
—  the right to vote and eligibility to be elected;

- the regulations of the election campaign;

- voting and vote counting;

- provisions for electoral appeal.

The ensuing paragraphs will highlight the overall challenges as well as specific
issues that deserve particular attention in further debates on electoral reform.

2.1. Election administration: providing for impartiality
and organisational effectiveness

To secure the democratic quality of general elections, a professionalised elec-
tion administration is indispensable. It has to meet two essential requirements.
First, it has to prevent any intervention in electoral management by the acting
government or by other political players. Second, it should provide for a smooth
electoral process that is strictly in line with international standards and thus can-
not be credibly blamed for being unfree and/or unfair. Of course, there are
many regulative details that need to be considered in establishing an impartial
and effective election administration. Nevertheless, some key issues stand out.
Following the relevant stipulations of the Code,® Electoral Commissions (ECs)
should be set up as independent, permanent and multi-tiered bodies; EC mem-
bers should be appointed by different institutions, not be recallable (except for

2. CDL-AD (2006) 18, sections Il to XIII.
3. CDL-AD (2002) 23 rev, pp. 26-29.
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clearly specified disciplinary reasons) and receive standardised training in elec-
tion management; and EC procedures should be clear and efficient, allowing for
inclusive discussions and effective decisions at the same time.

Although these norms have come to be enshrined in the electoral codes of CEE
countries over the past decade, there are still specific shortcomings in some coun-
tries. A case in point is Belarus, where the president has predominant powers in
appointing and dismissing the members of the central election commission. This
has severely affected the independence and impartiality of the commission. The
lower tiers of the election administration in Belarus have similar problems. The
OSCE report on the 2010 presidential election notes that clear selection criteria
for the members of territorial and precinct election commissions are lacking. As
a consequence, the bulk of members for these commissions were nominated by
pro-government organisations whereas the nominees of opposition groups were
mostly rejected without proper justification.*

The provisions for selecting and replacing EC members also deserve scrutiny in
other CEE countries. In Albania, for example, OSCE observers questioned “the
unrestricted right of political parties to replace members of mid-level and lower-
level election commissions at will and without any legal cause (Articles 32.2 and
39.2 of the Electoral Code)”. This referred to the 2009 parliamentary elections,
when political parties made excessive use of their right to replace commission
members, which “significantly affected the independence, professionalism and
efficiency of the election administration and had a negative impact on the integ-
rity of the electoral process”.’

Other recurrent problems in electoral administration concern organisational
structures. In the 2012 parliamentary and presidential elections in Serbia, for
instance, the ECs were generally observed to have fulfilled their duties “effi-
ciently and within legal deadlines”.¢ However, as a regional tier of election
administration is still missing, the local ECs were hardly able to cope with the
huge amount of work to be done. As there had been similar difficulties in pre-
vious elections, international observers renewed their recommendation to intro-
duce an intermediate level of election administration.”

The last issue to be discussed here addresses a specific challenge: the organi-
sation of voting from abroad. In many European states, this has been possible

4. OSCE/ODIHR (2011), Republic of Belarus, presidential election, 19 December 2010, election
observation mission final report, Warsaw, 22 February 2011, pp. 8-9.

5. OSCE/ODIHR (2009), Republic of Albania, parliamentary elections, 28 June 2009, election
observation mission final report, Warsaw, 14 September 2009, pp. 7-8.

6. OSCE/ODIHR/PACE/OSCE PA (2012), Infernational election observation: Republic of Serbia
- parliamentary and early presidential elections, 6 May 2012. Statement of preliminary findings
and conclusions, Belgrade, 7 May 2012, p. 2; see also Council of Europe, Parliamentary Assem-
bly (2012), Observation of the parliamentary elections and the early presidential election in Serbia
(6 May 2012), Doc. 12938, p. 5.

7. CDL-AD (2006) 18, p. 8.
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only in the recent past.® This is particularly true for Moldova, where the 2010
parliamentary election was the first in which citizens were allowed to vote from
abroad. However, there were serious political controversies because “the criteria
for establishing polling stations abroad were not transparent and the distribution
of polling stations abroad did not correspond to the distribution of citizens of vot-
ing age residing abroad”.? Some stakeholders suspected the governing parties of
manipulating the process in order to advantage their political strongholds abroad
at the expense of those foreign countries in which the opposition’s support was
stronger. In this case, more precise guidelines for establishing polling stations
abroad would definitely help to avoid allegations of election fraud in the future.

2.2. Right to vote and eligibility: securing non-discrimination

Universal suffrage — the right to vote (active electoral right) and to stand for elec-
tion (passive electoral right or eligibility) — is a core element of modern democ-
racy. It is of utmost importance that these fundamental rights are neither formally
nor practically restricted without sufficient justification.©

The actual regulations on voting rights in CEE countries are generally in line with
international standards. Problems that remain include franchise restrictions for
particular groups, such as prisoners (e.g. in Armenia, Belarus and Bulgaria)."
In some cases, passive electoral rights have also been unreasonably limited. For
example, the electoral legislation in Armenia and Kazakhstan stipulates that can-
didates for parliament must have lived in the country for five and ten years respec-
tively. Such lengthy residency requirements are inconsistent with good electoral
practice.'? Furthermore, at the 2010 general elections in Bosnia and Herzegovina
citizens were barred from standing for the presidency on the basis of their ethnic-
ity. This is a clear infringement of the European Convention on Human Rights.'?

8. Nohlen D. and Grotz D. (2007), “The legal framework and an overview of electoral legislation”,
International IDEA, Voting from abroad: the International IDEA Handbook, International IDEA/IFE,
Stockholm.

9. OSCE/ODIHR (2011), Republic of Moldova, early parliamentary elections, 28 November 2010,
election observation mission final report, Warsaw, 26 January 2011, pp. 7-8; see also Council
of Europe, Parliamentary Assembly (2011), Observation of the early parliamentary elections in
Moldova (28 November 2010), Doc. 12476, p. 5.

10. The Code specifies a number of conditions, such as age and nationality, which are not seen as
unwarranted limitations of universal suffrage. See CDL-AD (2002) 23 rev, pp. 14-15.

11. OSCE/ODIHR/PACE/OSCE PA/European Parliament (2012), International election observa-
tion: Republic of Armenia — parliamentary elections, 6 May 2012. Statement of preliminary findings
and conclusions, Yerevan, 7 May 2012, p. 3; OSCE/ODIHR, supra note 4, at 6; OSCE/ODIHR
(2012), Republic of Bulgaria, presidential and municipal elections 23 and 30 October 2011, elec-
tion observation mission final report, Warsaw, 5 January 2012, p. é.

12. OSCE/ODIHR/PACE/OSCE PA/European Parliament, supra note 11, at 2; OSCE/ODIHR
(2012), Republic of Kazakhstan, early parliamentary elections, 15 January 2012, election observa-
tion mission final report, Warsaw, 3 April 2012, p. 7.

13. OSCE/ODIHR (2010), Bosnia and Herzegovina, general elections, 3 October 2010, election
observation mission final report, Warsaw, 17 December 2010, p. 5; Council of Europe, Parliamentary
Assembly (2010), Observation of the general elections in Bosnia and Herzegovina (3 October 2010),
Doc. 12432.
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Even more widespread are various practical problems that lead to de facto dis-
crimination of (potential) voters and candidates. First of all, the implementation of
universal suffrage presupposes complete voter registers and accurate procedures
for voter registration. This issue is certainly “one of the most complex, controver-
sial and often least successful parts of electoral administration in emerging and
new democracies”.' In this respect many CEE countries have made considerable
progress in the last few years, especially by introducing unified and computerised
voter registers. However, some shortcomings remain. For instance, international
observers of the 2012 elections in Armenia reported that “the exchange of data
among government institutions was insufficiently organised”.'® In other countries
a sizeable number of voters remained unregistered prior to election day.'¢ Such
“last-minute enrolment” should be avoided since it opens the door for (allego-
tions of) election fraud.'” This concern is particularly relevant for out-of-country
voting that can hardly be monitored by domestic observers. The 2010 election in
Moldova, when nearly all voters abroad were “added to supplementary lists on
election day”,'® was highly suggestive of manipulation by the acting government.

The registration of candidates is an equally important issue since overly restric-
tive candidacy requirements and/or their incorrect implementation may hinder
citizens in making use of their passive electoral right. At some recent elections in
CEE countries, international observers have received credible reports that can-
didates were directly intimidated or their supporters were put under pressure to
withdraw their signatures from the relevant signature sheets.'” Another problem
in this context refers to cases in which candidates have been denied registra-
tion for dubious reasons. In Kazakhstan, for instance, several candidates for the
2012 parliamentary election were de-registered because of alleged discrepan-
cies in their tax declarations. But these persons were neither notified by the state
authorities about the alleged discrepancies, nor were they given the opportunity
to appeal.? Similarly, in Azerbaijan, a number of citizens were deemed inad-
missible to stand for the 2010 election because of “minor technical mistakes
and without due consideration of the principle of proportionality of errors”.?!

14. CDL-AD (2006) 18, p. 14.

15. Council of Europe, Parliamentary Assembly (2012), Observation of the parliamentary elections in
Armenia (6 May 2012), Doc. 12937, p. 3; OSCE/ODIHR/PACE/OSCE PA/European Parliament,
supra note 11, at 2.

16. See for instance, OSCE/ODIHR (2010), Ukraine, presidential election, 7 January and 17 Febru-
ary 2010, election observation mission final report, Warsaw, 28 April 2010, p. 2; OSCE/ODIHR
(2011), Azerbaijan, parliamentary elections, 7 November 2010, election observation mission final
report, Warsaw, 25 January 2011, p. 8.

17. CDL-AD (2006) 18, p. 16.

18. OSCE/ODIHR, supra note 9, at 7-8; Council of Europe, Parliamentary Assembly, supra note 9,
at 5.

19. See for example OSCE/ODIHR, Azerbaijan, supra note 16, at 9-10.

20. OSCE/ODIHR, supra note 12, at 11-12; Council of Europe, Parliamentary Assembly (2012),
Observation of the early parliamentary elections in Kazakhstan (15 January 2012), Doc. 12884,
pp. 3-4.

21. OSCE/ODIHR, Azerbaijan, supra note 16, at 9-10; Council of Europe, Parliamentary Assembly
(2011), Observation of the parliamentary elections in Azerbaijan (7 November 2010), Doc. 12475.
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Although such practices cannot be completely eliminated by formal regulations,
the relevant provisions should be scrutinised in order to clarify the relevant pro-
cedures, especially with regard to appeal proceedings (see also Section 2.5).

2.3. Election campaign: ensuring equal opportunities

In the run-up to democratic elections, all parties and candidates must be given
equal opportunities to campaign.?? State authorities should ensure level play-
ing fields by (a) assuring freedom of movement, expression and association;
(b) securing equal treatment of parties and candidates with regard to public
facilities and resources; and (c) providing for equal media access and neutral
media information. In this regard, the legal provisions in CEE countries have
improved considerably in recent years. But, ensuring equal campaign conditions
continues to be difficult in several countries.

Apart from the open intimidation of opposition candidates that is still observed in
some cases,? there are also recurrent instances of public facilities and resources
being (mis)used to support the campaigns of particular candidates or parties. A
case in point is Belarus, where members of the government administration used
to serve on the president’s campaign team during working hours.?* More wide-
spread are infringements of the principle of campaign neutrality at regional or
local level. In the 2012 Armenian elections, for example, “this included teachers
being involved in campaign events during school hours ... and the posting of
campaign materials on schools and municipal buildings” .25

A further challenge that applies to several countries is the impartial coverage
of election contestants in the media. According to OSCE/ODIHR observation
reports, in countries such as Georgia private TV channels are particularly biased
against certain candidates or parties;?¢ in others, like Ukraine and Russiq, it is
primarily the state-owned broadcasting stations that fail to provide neutral and
balanced information on the candidates — a practice that openly contradicts
the legal requirements in these countries.?” Interestingly enough, despite such
obvious shortcomings most recent observation reports do not make detailed
recommendations for improving media regulations in the election codes. This
might indicate that more balanced and neutral media reporting can hardly be
achieved by legal amendments alone.

22. CDLAD (2002 23 rev, p. 7; CDL-AD (2006) 18, p. 20ff.

23 See for example OSCE/ODIHR (2008), Republic of Georgia, parliamentary elections,
21 May 2008, election observation mission final report, Warsaw, 9 September 2008, p. 12.

24. OSCE/ODIHR, supra note 4, at 10-11.

25. OSCE/ODIHR/PACE/OSCE PA/European Parliament, supra note 11, at 2; Council of Europe,
Parliamentary Assembly, supra note 15, at 4.

26. OSCE/ODIHR, supra note 23, at 15.

27. OSCE/ODIHR, Ukraine, supra note 16, at 2; Council of Europe, Parliamentary Assembly (2012),
Observation of the presidential election in the Russian Federation (4 March 2012), Doc. 12903, p. 5.
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2.4. Voting and counting: safeguarding procedural accuracy
and transparency

Procedures on election day - voting and vote counting — have to be accurate
and take place in a transparent manner. With regards to the polling procedure,
simultaneous implementation of the principles of equal and secret suffrage can-
not be taken for granted, especially in the context of emerging democracies.
One crucial challenge has been to avoid “multiple voting”, that is, the casting of
ballots in more than one place by the same person. Electoral officers at polling
stations must precisely identify each voter and attentively monitor the casting of
ballots. At the same time, the voting act itself has to be secret, that is, “family vot-
ing and any other form of control by one voter over the vote of another must be
prohibited” and “persons actually voting should not be published”.?

According to these benchmarks, the polling practice in CEE countries seems to
have improved considerably compared to the situation described in the 2006
Report.?? In many recent elections, international observers assessed the overall
voting process as “good”. Only in a few cases, for instance Bosnia and Herze-
govina, were breaches of the secrecy of the vote, family voting and proxy voting
mentioned in election reports.® However, the overall practice of vote count-
ing still reveals serious shortcomings. In a number of recent elections, various
infringements were observed that affected the integrity of the election process.
These include instances of ballot box stuffing, tampering with results, unper-
formed reconciliation procedures, and uncompleted or unpublished protocols
of the election results.3! Although the relevant legal provisions seem to be quite
solid and precise in most countries, the practice of vote counting is still in need
of improvement.

The most recent trend in efforts to increase the transparency of voting and count-
ing procedures in CEE countries is the employment of new technologies. The
Russian Federation seems to be a front-runner in this respect:*2 at the 2012 presi-
dential elections, web cameras were installed in each polling station in order
to record the polling and counting procedures. Furthermore, many polling sta-
tions were equipped with ballot scanners and touch-screen voting machines to
ensure the election’s integrity. However, these innovative practices met with quite
ambivalent reactions. While some OSCE interlocutors considered them a useful
tool for increasing transparency, others doubted whether such new technologies
could really capture serious violations of the election law that took place outside
the purview of the cameras. Furthermore, the use of “surveillance” technologies

28. CDL-AD (2002) 23 rev, p. 9.

29. CDL-AD (2006) 18, pp. 28-33.

30. OSCE/ODIHR, supra note 13, at 3; Council of Europe, Parliamentary Assembly, supra note 13.
31. See for example OSCE/ODIHR, supra note 23, at 3; OSCE/ODIHR, Azerbaijan, supra note 16,
at 3; OSCE/ODIHR, supra note 4, at 3.

32. OSCE/ODIHR (2012), Russian Federation, presidential election, 4 March 2012, election obser-
vation mission final report, Warsaw, 11 May 2012, pp. 7-9.
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may potentially undermine the secrecy of the vote. As “any interested person
could access the web cameras’ live audiovisual feed on a special website”,3
one might question if this practice runs counter to the stipulation of the Code
that “the list of persons actually voting should not be published”.? In Western
democracies, privacy has become a highly sensitive issue in the recent past.
The further employment of new technologies at polling stations in CEE countries
should thus be monitored attentively, since the growing effectiveness in making
electoral procedures more transparent might at the same time prove a hindrance
to secret suffrage.

2.5. Election appeal: accessibility and consequentiality
of review procedures

Like any legal norm in a rule-oflaw system, compliance with electoral legislation
must be open to challenge before a body of appeal.?> This applies to potential
irregularities throughout the entire electoral process, that is, not only to the elec-
toral outcome as such but also to all decisions taken before election day con-
cerning the right to vote, electoral registers, candidacies, campaign rules, etc.
There are different ways to organise procedures for resolving electoral disputes:
appeals might be brought before either an electoral commission or a court, or
the line of appeal can encompass both kinds of institutions. In emerging democ-
racies particularly, appeal regulations are critical for the legitimacy of elections.
To strengthen an election’s integrity, it should meet two fundamental requirements.
First, election appeals should be accessible to any stakeholder (voters, candi-
dates and political parties). This implies, in particular, that the competences of
appeal bodies should be precisely defined and the relevant procedures designed
in a transparent and easily understandable fashion. Second, the judicial review
has to be consequential, that is, appeal bodies should have the authority to annul
the elections (whereby this annulment may not necessarily refer to the entire elec-
tion outcome but to parts of it). While the claim of consequentiality might be
taken for granted from a normative rule-of-law perspective, it has been of utmost
importance for electoral practice in CEE countries. As the 2006 Report notes:

There is still a “culture of impunity” for election-related offences. Of particular con-
cern is the fact that election officials are seldom held legally or administratively
accountable for electoral violations. ... The relevant authorities’ general failure to
take measures against election violations undermined the credibility of, and public
confidence in, elections of several countries.3¢

Although there have been some improvements in this respect in recent years,
the overall picture emerging from observer reports of recent elections gives rea-
son for serious concern. Some countries, such as Kazakhstan, still lack clear

33. lbid., p. 7.

34. CDL-AD (2002) 23 rev, p. 9.

35. See CDL-AD (2002) 23 rev, pp. 29-31; CDL-AD (2006) 18, pp. 36-38.
36. CDL-AD (2006) 18, p. 38.
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and comprehensive provisions for the resolution of electoral disputes.?” In other
countries, like Armenia, “the former Yugoslav Republic of Macedonia” and
Ukraine, the procedures for electoral complaints and appeals could be simpli-
fied and/or clarified in various respects.?® Even more widespread are instances
where international observers noted serious shortcomings in the implementation
of appeal procedures. Some citations of relevant reports might illustrate this find-
ing: “The CEC [Central Electoral Commission]did not discuss the substance of
complaints, disregarded the credibility of alleged irregularities and took a for-
malistic approach when dealing with many complaints” (Azerbaijan 2010);%?
“many decisions and judgments included flawed evaluation of the evidence and
lacked sound and thorough factual-legal reasoning” (Georgia 2008);4° “the pro-
cess of resolving complaints filed on election day was characterised by an incon-
sistent application of the law and CEC regulations” (Russia 2012).4’

In considering the fifth challenge to democratic suffrage in CEE countries, we
cannot but refer to the relevant conclusion of the 2006 Report: “There is still a
lot to do in order to improve election complaints and appeal procedures and to
reverse the culture of impunity for election-related offences.”#?

3. Conclusions

This paper could not provide an exhaustive documentation of administrative and
procedural shortcomings in elections in CEE countries. Rather, it has concen-
trated on recurrent challenges within five major areas of the electoral process
that are crucial for the implementation of democratic suffrage. In comparison
with the situation described in the 2006 Report, considerable improvements
in electoral practice have been observed in nearly all the areas considered.
The most critical challenge in this regard is the establishment of an accessible
and effective system of election appeal across the region. Furthermore, there
are various problems in individual countries concerning election administration,
registration of voters and candidates, campaigning and/or voting and counting
procedures. Given the difficult historical preconditions for democracy and the
rule of law in CEE countries, such persistent irregularities in electoral practice do
not come as a surprise, but they suggest a need for further debate and reform.

37. OSCE/ODIHR, supra note 12, at 17; Council of Europe, Parliamentary Assembly, supra note 20,
at 4-5.

38. Council of Europe, Parliamentary Assembly, supra note 15, at 4; OSCE/ODIHR (2011), The
former Yugoslav Republic of Macedonia, early parliamentary elections, 5 June 2011, election obser-
vation mission final report, Warsaw, 6 October 2011, p. 22; Council of Europe, Parliamentary
Assembly (2011), Observation of the early parliamentary elections in “the former Yugoslav Republic
of Macedonia” (5 June 2011), Doc. 12643; OSCE/ODIHR, supra note 16, at 27.

39. OSCE/ODIHR, Azerbaijan, supra note 16, at 3; see also Council of Europe, Parliamentary
Assembly, supra note 21.

40. OSCE/ODIHR, supra note 23, at 3.

41. OSCE/ODIHR, supra note 32, at 20-21; see also Council of Europe, Parliamentary Assembly,
supra note 27.

42. CDL-AD (2006) 18, p. 38.
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The various observation reports cited in this paper suggest that essential improve-
ments of electoral processes require not only further time but also a more differ-
entiated approach. Of course, some of the shortcomings discussed above may
be remedied by legal amendments. Relevant examples include election appeal
procedures and the regulations on voting from abroad. On the other hand, legal
reforms are no panacea. As the 2006 Report indicates, several electoral laws
in CEE countries are characterised by an abundant wealth of detail; this kind of
over-regulation may have a negative effect on electoral transparency and effec-
tiveness.®® Thus, one should consider in each case whether “practical” meas-
ures — for example voter education or training programmes for administrative
personnel — could provide more effective solutions than legal reform. Last but not
least, some widespread irregularities — such as unfair campaigning and biased
media reporting — are often not caused by insufficient regulation but rather by
the unwillingness of key political players to secure a level playing field for all
candidates. Such behaviour might only be changed in the long run by thorough
monitoring of the election process and continuous debates with relevant stake-
holders. In any case, observation missions based on international standards of
good electoral practice will remain an important means to further improving
electoral practice in CEE countries.

43. Ibid., p. 5.

2. Implementation of the Code of Good Practice
in Electoral Matters — The experience
of the Congress

Gudrun Mosler-Térnstrom#4

Before addressing the concrete experience of the Congress of Local and Regional
Authorities of the Council of Europe in implementing the “Code of good practice
in electoral matters” (“the Code”), the present report will outline the activities of
the Congress in the field of election observation: why and how does the Con-
gress observe local and regional elections?

When, after the fall of the Berlin Wall, the Council of Europe began to observe
elections as part of the accession process of new democracies, it was quite natu-
ral that the Congress — as the Council of Europe’s main institution to safeguard
local and regional democracy — was given the task of observing local and
regional elections in wider Europe by the Committee of Ministers. The Congress
aimed to supplement the Parliamentary Assembly’s work in this field, which is
focused on presidential and national parliamentary elections.

Since 1990, some 100 election observation missions have been organised by
the Congress. Election observation has meanwhile become a political priority
for our institution and Congress members have agreed on a policy for improv-
ing its quality and impact. Congress Resolution 306 (2010) lays down rules and
strategies for election observation and includes the whole election process as
well as the essential preconditions for genuinely democratic elections: the legal
and political context, the election campaign, the role of the media and the post-
electoral situation.

All Congress observers are elected local and regional politicians from the
47 Council of Europe member states. This means that the Congress’s observa-
tion takes place in a peer review context. When the Congress is observing and
assessing electoral processes in other countries, its members can revert fo experi-
ences in their home countries and base their recommendations also on their
exchanges with other Congress members. It is important that election observa-
tion is not understood as a one-way street but as an exchange of views between
local and regional politicians from 47 member countries and as a dialogue with
the country in which the election observation takes place. The fact that the Con-
gress observes elections only following an official invitation from the relevant

44. Member of the Congress of Local and Regional Authorities of the Council of Europe (Chamber of
Regions); Vice-President of the State Parliament of Salzburg (Austria).
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national authorities of Council of Europe member states gives weight to this inter-
activity. Each delegation comprises between 10 and 15 Congress members and
its composition reflects a political and geographical balance and gender parity.
Members of the European Union’s Committee of the Regions usually form part
of Congress election observation missions, which underlines the co-operative
character of these missions. If the Congress is not the only international institu-
tion observing local and regional elections in a particular country, it may join
an international elections observation mission. The Congress co-operates very
closely with OSCE/ODIHR in this confext.

To ensure appropriate follow-up to its recommendations and to achieve tangible
results, the Congress has put in place a post-election assistance procedure that
includes mandating its Monitoring Committee to supervise the implementation of
specific measures as well as concrete programmes in the countries concerned.
In the framework of its new action to support local and regional elected repre-
sentatives and improve their leadership capacities, since the last local elections
held in Albania on 8 May 2011, the Congress, together with a range of part-
ners, has started a series of events to strengthen dialogue and the co-operative
capacities of local elected representatives in the host country. This is a very con-
crete and positive example of how election observation can result in real action
to improve the health of grassroots democracy.

As for many other international observers, the Code of Good Practice in Elect-
oral Matters is the field guide for members of Congress delegations, a source of
information, orientation and also inspiration.

Election observation — as a matter of concern for infernational organisations —
has become widely accepted and plays an important role in providing assess-
ments about the nature of electoral processes. They rely on the experience and
specific skills of the observers, as well as their impartiality. Election observation
has the potential to enhance the integrity of electoral processes, by deterring
and exposing irregularities and fraud and by providing recommendations for
improving processes.

The underlying concept of election observation is the international recognition of
the right of citizens to vote and to be elected as a human right. Genuinely demo-
cratic elections cannot be achieved unless a wide range of other human rights
and fundamental freedoms can be exercised without discrimination. They serve
to resolve peacefully the competition for political power in a country. They are
part of the process to establish democratic governance. Like other human rights
and like democracy in general, they cannot be achieved without the protection
of the rule of law.

As stressed in the Explanatory Report to the Code, there are five fundamental
principles which together constitute the European electoral heritage: suffrage
must be universal, equal, free, secret and direct. In addition, elections must be
held periodically.

Implementation of the Code of Good Practice in Electoral Matters

Let us have a closer look at the principle of universal suffrage and Congress
experiences. Apart from the conditions mentioned by the Code for the right to
vote or to be elected, such as nationality or specific residence requirements (by
the way, after local elections in Moldova in June 2011, the Congress recom-
mended the clarification by law of whether permanent or temporary residency
should be the criterion entitling a voter to cast a ballot: the situation of internally
displaced persons was scrutinised by the Congress delegation during local elec-
tions in May 2010), the Congress pays a lot of attention to electoral lists, not-
ably during pre-election missions. The proper maintenance of electoral registers
is vital in guaranteeing universal suffrage and local and regional authorities
have an important role to play in this respect. The Venice Commission requires
these lists to be kept permanently and regularly updated (at least once a year)
and it is the municipal authorities that are in charge of this work. Inaccuracy of
voters’ lists is a persistent problem in many countries visited by the Congress.
But it must be also said that authorities in the new democracies have made
considerable efforts to improve the quality of electoral registers in their coun-
tries. Georgia and Moldova can be mentioned as positive examples in this
respect, although in Moldova the introduction of a centralised electronic voter
register — which was expected to further improve the process — was postponed
until 2015.

A general matter of concern for the Congress in this context is the ongoing finan-
cial crisis and tight budgets at the national level, which also have a negative
impact at local and regional level as resources cannot be transferred in a way
that will enable territorial bodies to take full responsibility for the proper man-
agement of elections.

Let us continue with the principle of equal suffrage, which also encompasses
the political system of a given country, the drawing of constituency boundaries
and equal opportunities for candidates and parties. The lastmentioned — which
implies state neutrality regarding the framework for electoral campaigning and
media coverage - is a practical issue for the Congress's election observations.
The basic idea is that the main political forces should be able to voice their opin-
ions in the main organs of the country’s media, that publicly owned media have
— as noted above - a specific responsibility in this respect, and that all the polit-
ical forces should be allowed to hold meetings. Let us recall, at this stage, some
of the recommendations made by the Congress in recent years:

- first municipal elections of Yerevan (Armenia), May 2009: to improve
media pluralism, notably concerning television;

- municipal elections in Azerbaijan, December 2009: to improve media plu-
ralism, in particular concerning television and radio, and to create legal
conditions in which independent journalists and free media can operate
without intimidation or threats;

- local elections in Ukraine, October 2010: to ensure that journalistic free-
doms and media pluralism are protected;
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- local elections in Bulgaria, October 2011: to ensure a level playing field
for all candidates by introducing legal provisions for the allocation of free
airtime on public broadcasting channels for election candidates, and hav-
ing in place a legal framework related to the media to guarantee editorial
freedom and equitable coverage of the election campaign.

As far as the question of national minorities is concerned, prohibition of discrimi-
nation is key for election observation missions carried out by the Congress. This
includes, in particular, the rights of national minorities to elect and be elected
and to access information in their own languages. The latter is also closely con-
nected with the notion of free suffrage and the obligation of the authorities to
submit lawfully presented candidatures for citizens to vote on, to give the elector-
ate access to lists and candidates standing for election, and to provide informa-
tion in the languages of national minorities.

The Congress pays great attention to this condition: a recent example is the
observation of local elections in Bulgaria in October 2011, where the Congress
recommended providing persons belonging to minorities with election materials
in their mother tongue, in order to enhance the understanding of electoral pro-
cesses among all communities. Assessing the elections for the Bashkan (Gover-
nor) of the Autonomous Territorial Unit of Gagauzia, Republic of Moldova, in
December 2010, the Congress noted with satisfaction that information posters
for voters were available in all three official languages and regretted that — due
to an information deficit — ballot papers were distributed mainly in Russian and
given out in another language on request only.

The freedom of voters to cast their votes according to their wishes is also an issue
followed very closely by the Congress. “Electors must be protected from threats
or constraints liable to prevent them from casting their votes or from casting them
as they wish”, reads the Explanatory Report in the Venice Commission’s Code.
As is the case in vote buying, it is difficult for international observers to translate
the rather abstract term of the “freedom of voters to express their wish” into con-
crete observations. Therefore, the Congress often encourages countries to take
measures to increase public confidence in free and fair elections (in the Arme-
nian report on elections held in May 2009, the Congress noted that there was a
“general feeling of frustration and indifference vis-a-vis the election result which
was considered as predetermined”; in the Bulgarian report on the elections of
October 2011, the Congress described the phenomenon of controlled votes,
the so-called corporate-pressure vote, and intimidation; according to a survey
presented by Transparency International, 10% of respondents would vote for a
particular candidate out of fear of losing their jobs).

Procedures that undermine the principle of free suffrage include “family vot-
ing” (which is also relevant for the principle of secret suffrage, which will be
addressed a little later), the storage of ballot papers, and the signing and stamp-
ing of ballot papers. The recommendation by the Venice Commission that ballot
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papers awaiting use must be in full view on the table of the senior station official
often causes problems, simply due to undersized polling stations in many coun-
tries observed by the Congress. However, the proposition that voting procedures
must be kept as simple as possible is advocated by the Congress without reser-
vation. This subject will be elaborated on later.

In respect of mechanical and electronic voting methods, in particular e-voting,
the Congress can revert to observations in Finland and Norway. The latter was
carried out in September 2011 and resulted in a positive assessment by the Con-
gress delegation, based on the transparent manner in which a pilot project on
e-voting in 10 Norwegian municipalities was organised and due to measures
taken to ensure the verifiability of the vote.

Counting of the votes is another very important issue for Congress observa-
tion missions and often results in concrete recommendations, for example in the
report on municipal elections in Azerbaijan in December 2009 (“to introduce
tools to strengthen transparency regarding voter participation and vote count
and fo revise the system to oversee the number of ballots cast”) or the report on
local elections in Bulgaria in October 2011 (“to reconsider or adjust the stamp-
ing procedure of the ballots foreseen by the Election Code, in order to ensure
the principle of secrecy of the vote”).

With regard to the Venice Commission’s recommendation that votes be counted
at the polling stations themselves, rather than in special centres, there might be
exceptions to this general rule. In order to fight the severe problem of allegations
of widespread vote buying, the Bulgarian authorities organised for the count-
ing process of local elections held in October 2011 to be piloted in a regional
counting centre.

In Albania in 2011, in the framework of the local elections, the Congress dele-
gation observed the transfer of voting boxes from polling stations to ballot count-
ing centres. This procedure was chosen to ensure the transparency of counting.
The centres were equipped with cameras able to capture and broadcast images
of the ballots to a large audience, both in the centres and via the Internet. This
system imposed a very long time frame for analysing and counting the ballots. If
in most regions of the country the counting proceeded slowly — but in a transpar-
ent manner — the system increased conflict in Tirana.

As mentioned in the Explanatory Report of the Venice Commission’s Code, the
transmission of the results from the precinct commissions to the electoral district
to the regional authorities and eventually to the central election commission is a
vital operation. It cannot be said that international observers are underestimat-
ing the importance of transferring the results in an orderly manner. In practical
terms, however, it is not easy for observers to follow up on these operations.

In contrast, in respect of paper votes, the principle of secret suffrage is something
relatively easily verified by international observers. As underlined by the Venice
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Commission, the secrecy of the vote must apply to the entire procedure — and
particularly the casting and counting of the vote. Family voting, mentioned earl-
ier, infringes on the secrecy of the ballot because a given member of the family
supervises the votes cast by other members. It is a common violation of the elec-
toral law and a recurring issue during election observations of the Congress.
Unfortunately, family voting is still prevalent, in particular in the rural areas of
new European democracies, and this has to do with culture and the traditional
roles of men, women and the family.

It is interesting to mention a very recent observation made by the members of
the Congress delegation who observed local elections in May 2012 in Serbia.
In this case, the equipment of polling stations remained a matter of concern from
the perspective of the Congress (this was also the case in 2008). Simple card-
board separations at tables instead of proper polling booths compromised the
secrecy of the vote in most of the polling stations visited by the Congress. Even if
this situation seemed to be acceptable for the voters in Serbia, it was not accept-
able for the observers. This also raises the question of whether polling booths,
as part of the standard equipment of polling stations, should be added - under
the item of “operating polling stations” — to the set of practical proposals for
democratic elections.

From the perspective of local and regional democracy, most evidently, the prin-
ciple of direct suffrage is something close to the heart of the Congress. Accord-
ing to the Venice Commission, direct election to one of the chambers of the
national parliament by the people is one aspect of Europe’s shared constitu-
tional heritage. The Explanatory Report of the Code states also that local self-
government — as a vital component of democracy — cannot be conceived of
without local elected bodies. In this spirit, the Congress has been promoting the
idea of directly electing mayors, notably of capital cities or big cities, and not
just members of municipal councils. It must be said that, for the time being, there
is no broad consensus among Congress members about the advantages or dis-
advantages of the direct election of mayors by the people. In May 2012, when
the Congress observed local elections in Serbia, it learned that legislation had
been changed and indirect mayoral elections had been reintroduced for these
elections. According to the Serbian authorities, this measure was taken due to
an often strong polarisation between the mayor and the rest of the municipal
council as a result of partisan positions.

Let us conclude this contribution with some conditions pivotal to implementing
the five principles of genuinely democratic elections described above: stability of
law, procedural safeguards, an appeal system, organisation of polling stations
and funding of parties.

On the stability of electoral law, the Congress report on local elections held in
Ukraine in October 2010 should be quoted. The principal matter of concern
during this observation visit was a new election law adopted by the authorities

Implementation of the Code of Good Practice in Electoral Matters

- contrary to the recommendation of the Venice Commission not to change
legislation in the last year before elections — only a few weeks prior to elec-
tion day. As a consequence, there were severe shoricomings during the pre-
paratory phase of these elections, in particular with regard to the registration
of candidates and the composition of electoral commissions. In addition to our
recommendation to submit any future electoral legislation — the authorities were
discussing a unified electoral code - to the Venice Commission for opinion, prior
to adoption by parliament, the Congress asked for more balanced political rep-
resentation in electoral commissions at all levels; for the admission of independ-
ent candidates to local elections, in particular, as mayoral candidates; and for
tighter control of the ballot design and the printing process. Due to the rushed
time frame in which these local elections took place, the Congress noted that
electoral commissions were unbalanced in terms of political representation, and
training for their members was insufficient.

As stressed by the Venice Commission, the composition of central electoral com-
missions and all other lowerlevel commissions should be based on maximum
impartiality and competence. However, over the years, experience has shown
that there are persisting problems regarding the impartiality and independence
of the bodies responsible for organising elections. Therefore, the Venice Com-
mission has decided to continue work in this respect and prepare a new report
that will be presented in the framework of this conference.

In this regard, the Congress report on local elections in Albania pointed to the
fact that “the Electoral Code left too large a scope for decisions to be taken
by the parties by a simple majority” and stated that “one option, for the future
concerning the electoral exercise, could be the gradual establishment of inde-
pendence for the members of all electoral commissions.” Lastly, it raised issues
regarding the training of members of the voting centre commissions.

In addition to politically well-balanced and skilled election commissions at all
levels, election observation forms part of the procedural safeguards for demo-
cratic elections. The experiences of Congress observers with regard to the role
of domestic observers are rather ambiguous. Both in the reports concerning
Armenia (May 2009) and Azerbaijan (December 2009), the Congress recom-
mended that these countries “clearly define the role of domestic observers by
intfroducing measures to strictly specify those persons who are allowed to be
present during voting and counting procedures.” More concretely, the report on
Azerbaijan states:

Members of the Congress delegation noticed that local observers who pretended
to belong to so-called “opposition parties” systematically were not even aware of
the number of candidates of their own faction on the list. In fact, with the exception
of the sporadic presence of NGOs or representatives of Embassies there was no
observation system in place which could be qualified as “independent”.

Let us add some details on the importance of an effective system of appeal.
The Venice Commission requires that election results, the right to vote and to
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be elected, access to the media, party funding and other issues be subject to a
challenge before an appeal body — an ordinary court, special court, the consti-
tutional court or an electoral commission. It recommends also that appeal pro-
ceedings be as brief as possible and specifies a time limit of three to five days,
both for lodging appeals and deciding on them. Let us quote, in this respect, a
few Congress recommendations highlighting the importance of the appeal sys-
tem for the electoral process in:

- local elections in Bulgaria (October 2011): “the Congress invites the Bul-
garian authorities ... to amend the provisions concerning complaints and
appeals procedures in a way that a final appeal to a court should be pos-
sible ... there should be an effective judicial procedure in place for the chal-
lenging of election results, in line with good electoral practice; the same
applies to the time limits for lodging and deciding appeals”;

- local elections in Ukraine (October 2010): “the Congress invites the Ukrain-
ian authorities to take all necessary steps ... [to ensure] that the electoral
complaint and appeal system be brought into compliance with the recog-
nised European standards”;

- municipal elections in Georgia (May 2010): “the Congress invites the
Georgian authorities ... to amend legal and procedural shortcomings in
the complaints and appeals process (in particular, to be more specific
about deadlines and procedures and to avoid inadequate response to
complaints)”.

The mode of organising and operating polling stations — which has an effect
on the quality of the voting and counting procedure - is a very practical aspect
of polling and relatively easily verified by election observers. Poorly equipped
or too small polling stations, polling stations that are — in most cases — not easy
to access for persons with disabilities and elderly people, overly complex bal-
lot papers, the absence of domestic observers (or the presence of questionable
partisan observers) are shortcomings frequently noted by Congress delegations.
In addition, there is the issue of political party electioneering inside (and in the
vicinity of) polling stations — such as the abovementioned phenomenon of “controlled
votes” or corporate-pressure votes, which has to do with the election climate in a
given country.

The funding of political parties and electoral campaigns is also an important fac-
tor in the regularity of electoral processes and is a recurring issue during election
observation missions organised by the Congress. The required transparency of
funds — which according to the Venice Commission should be set out in a spe-
cial set of carefully maintained accounts — is certainly one of the weak points of
electoral processes both in new as well as traditional democracies. For example,
in Austria, changes in legislation on the financing of political parties have been
launched only recently, after severe criticism of the Austrian system by the Coun-
cil of Europe’s Group of States against Corruption, GRECO. The Venice Com-
mission even speaks of a second level of transparency, that is, monitoring the
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financial status of elected representatives before and after their term in office. It
is difficult to say if in any of the countries observed such a system has already
been proven to be effective. Certainly of great importance is the proposition by
the Venice Commission that public funding of parties has to come under the prin-
ciple of equality of opportunity.

The experience of the Congress in implementing these safeguards has shown
that there is a lot of room for improvement in respect of funding. Practically all
Congress reports mention the need to introduce measures for increased trans-
parency in respect of party and campaign financing and the need to introduce
mechanisms allowing for effective oversight and enforcement of legal provisions.

With regard to future developments, the Congress is looking forward to receiving
the comparative study prepared by the Venice Commission on the use and mis-
use of administrative resources during election campaigns, all the more because
this is a recurring issue during our observation missions. There is also a study
under way on “eligibility criteria for local and regional elections”, which the
Venice Commission will carry out at the request of the Congress. Lastly, it would
be interesting to mention a few topics that — from the specific perspective of the
observation of local and regional elections — should or could be addressed in
the future. Among these issues are the direct or indirect election of mayors; ways
to stimulate citizen participation in elections and the involvement of young voters
by introducing electronic tools for voting; the training of commission members
and observers; and the issue of the capacities of local and regional authorities
to organise elections in times of economic crisis.
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3. Organisation of elections by an impartial body

Nikolai Vulchanov, Consultant

1. Introduction

An election administration is responsible for the conduct of elections in line with
domestic legislation, which should be consistent with international standards for
democratic elections. The management of democratic elections requires that the
election administration bodies perform their duties in a professional and impar-
tial manner, independent of any political interests,*> and subject to judicial con-
trol. The election administration bodies should also uphold the civil and political
rights of all voters including women, minorities and youth.

Professionalism implies the transparency, accountability and efficiency of perfor-
mance of the election administration. These are key factors in ensuring public
confidence® in the process, including in its outcome. These factors are critical
as the election administration makes and implements important decisions that
may have an impact on the overall conduct, and even on the outcome, of the
elections. Transparent and accountable performance lends integrity to the elec-
tion process, credibility to election administration bodies and builds public con-
fidence and legitimacy towards the election.

The election administration and all other state authorities — the central and local
selFgovernment executive, and the judiciary — must act at all times in a politically
impartial manner. Impartiality implies that the law should be placed above the
objectives of any political interest, ensuring equal treatment for all electoral con-
testants in a pluralistic environment underscored by the rule of law.

2. International standards

International standards for democratic elections regulating the election adminis-
tration are scarce and mostly found in so-called “soft” international law.

45. A political interest is a notion that could be broader than a political party - it could be a group
of parties not necessarily in coalition or even a group of individuals controlling some levers of power.
46. See Annex 1, “OSCE/ODIHR explanatory note on possible additional commitments for demo-
cratic elections, 11 October 2005”, in OSCE/ODIHR (2006), Common responsibility: commitments
and implementation, Warsaw, 10 November 2006, www.osce.org/mc/22912, accessed 6 Novem-

ber 2012.
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Paragraph 20 of General Comment 25 to Article 25 of the United Nations' Inter-
national Covenant on Civil and Political Rights (ICCPR)* states that:

An independent electoral authority should be established to supervise the electoral
process and to ensure that it is conducted fairly, impartially and in accordance with
established laws which are compatible with the Covenant.

However, General Comment 25 does not elaborate further on the term
“independent”.#® In particular, it is unclear what dependencies should be
avoided - on other public institutions, political interests, etc. As it is generally
assumed that elections are funded by the public budget, “absolute” independ-
ence appears unlikely. A predictable and legally determined budgetary alloca-
tion for election administration can, however, foster independent action, even if
it cannot guarantee it.

One could encounter interpretations according to which “independent” means
that the election administrators should not be members or be affiliated in any
way with any political party or interest. Such an opinion is not supported below
for the following reasons. First, it is believed that the mere fact of affiliation with a
political interest is not sufficient to assume that the respective individual is ready
to act in a politically biased and unprofessional manner. Second, there have
been a number of occasions when election administrators who have declared
that they are not affiliated with any political interest have been observed to
perform their duties in a politically biased manner, favouring most often the
incumbents.

The second part of Paragraph 20 of General Comment 25 uses the qualification
“impartially”, which implies that the performance of the election administration
has to be politically impartial.

This qualification plays a key role in the language used by the Venice Commis-
sion’s “Code of good practice in electoral matters” (“the Code”),** which states
that “an impartial body must be in charge of applying electoral law.”*°

Here, the emphasis seems to be placed on the performance of the election
administration, rather than on formalistic criteria such as membership of a politi-
cal party — something not always easy to verify. This emphasis on professional-
ism of performance is key to an appropriate understanding of how to ensure the

47. The United Nations’ International Covenant on Civil and Political Rights, www2.ohchr.org/
english/law/ccpr.htm. General Comment 25 is available at www.unhchr.ch/tbs/doc.nsf/. Accessed
6 November 2012.

48. The author is aware of the impressive work of International IDEA on election management bod-
ies and their classification, available at http://aceproject.org/ace-en/topics/em/em10 (accessed
6 November 2012) and based on the qualifications “independent” v. “governmental”. As the adjec-
tive “independent” carries the risk of being misconstrued in this confext, this classification was not
used below.

49. See the Guidelines in CDL-AD (2002) 23 rev “Conditions for implementing these principles”, Sec-
tion Il, “Procedural guarantees”, Section 11.3, and “Organisation of elections by an impartial body”,
Section I1.3.1.

50. Ibid., Section 11.3.1.a.
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adequate functioning of the election administration. It should not matter whether
an election administrator has his or her personal political preferences, which is
a basic right. What really matters is whether the election administrators — indi-
vidually and as a body — apply the law in a professional manner ensuring equal
treatment of electoral contestants.

3. Key principles of performance
3.1. Transparency

The transparency of the process is fundamental to democratic elections. It is
the people’s right to know that an electoral process honestly respects their will,
and transparency is the means whereby this right is fully assured. Transparency
applies to all elements of the electoral process.

Transparency means that nothing related to the election process can be qualified
as “confidential” or “secret”. The election administration should ensure that all
election related information is made public in a timely manner and is accessible
to the broadest possible audience. Such information includes all acts of the elec-
tion administration bodies throughout the process, and timely and accurate®!
announcement of preliminary and final results.

Finally, transparency could require states o ensure that the law provides a sim-
ple and clearly defined process, including public hearings, for considering and
resolving electoral complaints and appeals in a fully transparent and effective
manner, within reasonable time limits established by law.

3.2. Accountability

Accountability constitutes a fundamental principle of democratic governance.
This is particularly relevant in the administration of the electoral process, where
it serves as a counterweight to the potential advantages of incumbency.

Accountability means that all state bodies, including the election administration,
the police, prosecutors and the judiciary, are accountable for their actions and
inactions that affect the achievement of democratic elections. In addition, state
resources must not be used for the electoral advantage of any political contest-
ant or, alternatively, must be utilised in an equitable manner by all contestants.

Finally, legislation must be clear as to what conduct constitutes a violation of
electoral rights and provide for sanctions. Possible election offenders must be
held legally accountable for the violation in a timely manner as a culture of
impunity will undermine confidence in the electoral process. Sanctions must be

51. When a preliminary result is announced, there should be a clear message that the figures released
may change after results of additional polling stations are aggregated into these figures; if preliminary
results from a given area are announced, this should be clearly stated as the influence of parties may
depend on particular geographic areas.
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imposed according to the law and be proportional to the offence committed. A
political party cannot be held collectively responsible for the violations of indi-
vidual members.

3.3. Professionalism, impartiality and public confidence

Election administrators must demonstrate respect for the rule of law by strictly
adhering to legislation, and applying it impartially, consistently and objectively.
Where there might be a need to clarify details of the legal provisions, decisions
on the approval or rejection of a draft act of the election administration must be
guided only by the law and the principles mentioned above.

Election administrators must operate independently in the sense that their deci-
sions must not be influenced by the executive authorities or political parties. The
impartiality of the election administration is demonstrated by a commitment to
the public interest, rather than narrow political party interests. It is important for
the election administration not only to function impartially, but also to be per-
ceived to be doing so.

Elections are administered by single individuals in some states and by collec-
tive bodies in others. While in both cases personal integrity matters, when the
election administration bodies are constituted of a group of individuals, these
individuals must operate in a collegial manner. Collegiality implies the need to
respect each other’s opinions and base decisions on the law alone.

The law should provide clear provisions on how the election administration con-
ducts business. It should define what acts are issued by the election administra-
tion, what the decision-making mechanism to issue such acts is, and how these
acts may be contested by those participating in the election.

The decision-making mechanism should be designed with a view to satisfying
two competing priorities — inclusiveness and efficiency — to achieve an optimal
compromise. Inclusiveness would dictate that an act of the election administra-
tion be approved by a qualified majority of members of the election adminis-
tration body.5? Efficiency implies that acts should be approved by a “minimal”
majority. In political environments where there might be a deficit in public con-
fidence, inclusiveness should take precedence.’® The Code advises* that it is
desirable that election commissions® take decisions by “qualified majority or
consensus”.

52. For example, two thirds of the members present, if those present constitute more than half of all
members.

53. A possible compromise between these priorities might be developed by selecting key acts of the
election administration, e.g. registration of contestants, approval of results. These should be approved
by a qualified majority, while the other acts may be approved by simple majority.

54. Section 11.3.1.h., Guidelines to CDL-AD (2002) 23 rev.

55. See “Models for election administration bodies”, Section 6.2 of this chapter.
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Implementation of the law by the election administration should be based on
comprehensive and standard training;®¢ inclusiveness in registration of candi-
dates and voters; focused and timely voter and civic education; coherence and
infegrity of the voting procedures and counting of the votes, and their tabulo-
tion through appropriate measures preventing possible unlawful and fraudulent
activities; and timely and accurate announcement of the preliminary partial and
final results.

Public confidence is one of the fundamental requirements of a democratic soci-
ety. There are many factors that can influence public confidence in elections.
These factors encompass all aspects of the election process. However, the politi-
cal will of both institutions and political parties alike is the ultimate factor con-
tributing to public confidence in the electoral process. Where there is a deficit
of political will to respect fundamental civil and political rights and to conduct a
genuinely competitive election, this deficit cannot be compensated for by chang-
ing the composition of the election administration bodies, the election system or
other aspects of the election process.

A consistent point reflected in numerous OSCE/ODIHR election observation
reports is the important role that election administration bodies have in building
public confidence. Elections should be administered by persons who represent
various interests and segments of society, are capable of acting in a professional
and impartial manner and are knowledgeable (or willing and able to acquire
the necessary knowledge) in election administration.>”

4. legislative considerations
4.1. General principles

Two approaches in drafting election legislation seem to have emerged. In some
states, long-standing traditions of conducting genuine elections have led to
detailed legislation seeking to address all eventualities in the law, sub-legal acts
or case law. In others, there is a tendency to adopt legislation that leaves some
of the details to be tackled by the election administration.

However, there are a number of principles that should be reflected in elec-
tion legislation in order to ensure an appropriate legal framework for the trans-
parent and efficient administration of an election. These principles include the
following:

-  election legislation should be stated in objective language and its interpre-
tation should not be a matter of subjective opinion;

- election legislation should be enacted sufficiently in advance of elections
to provide contenders and voters with adequate time to become informed
of the rules of the election processes, and should be published and readily

56. Section 11.3.1.g., Guidelines to CDL-AD (2002) 23 rev.
57. OSCE/ODIHR, supra note 46.
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available to the public. The Code recommends that “the fundamental ele-
ments of the electoral law ... should not be open to amendments less than
one year before an election”;

- the legal framework should establish election administration bodies in an
unambiguous manner with regard to their composition, nomination and
appointment, term of office, decision-making mechanism and competences;

—  the provisions regulating the administration of different elections should be
in harmony.>® The law should include explicitly all electoral deadlines;

- relationships between state and local authorities, and between the election
administration bodies and other governmental bodies, should be clearly
defined to prevent conflicting or overlapping powers during the conduct of
an election;

—  important issues such as registration of candidates, campaign and election
day procedures including counting of the votes, tabulation and announce-
ment of results, and procedures for complaints and appeals should be
clearly regulated by law.

4.2. Appointment and removal from office

The members of a given election administration body should be appointed for-
mally by a single authority ensuring equality of status, although they could be
nominated by different institutions, political parties or even groups of individuals.

The method of selecting or appointing election administrators should be trans-
parent, publicly known and based on professional qualifications and standing in
society. It should protect the fundamental civil and political rights of the individu-
als chosen including their freedom of conscience. Equally, the law should oblige
the appointed individuals to act only in the interest of the law.

Beyond resignation and death, early removal of election administrators from
their office should be possible only on an exceptional basis and be decided
by a court of law. The Code explicitly provides that the appointing authorities
should not be free to dismiss election administrators at will.®> Members of elec-
tion administration bodies should be protected against arbitrary or politically
motivated removals.

The law should specify the rights of members of election administration bodies,
including the right to receive timely and adequate notice of meetings, the right
to participate in all meetings, and full and immediate access to all election docu-
ments and relevant information upon request.

58. Section Il.2.a., Guidelines to CDL-AD (2002) 23 rev; exceptions may be possible only where
there is a broad political agreement to address an outstanding issue or unexpected development.
59. It might be useful to consider the adoption of an election code to regulate, through a single piece
of legislation, all types of elections by popular vote that a state conducts.

60. Section 11.3.1.f., Guidelines to CDL-AD (2002) 23 rev.
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4.3. Quadlifications of members

Where possible, persons familiar with the electoral framework should be
appointed to administer elections. Common sense suggests that the majority of
the members of the central election administration body should have a back-
ground or training in law. Such a requirement may be somewhat restrictive for
lower level election management bodies, in particular at the polling station level.

Depending on the concrete responsibilities of the election administration body, it
would be useful to include in its membership, notably at the central level, experts
in other relevant fields such as administration, mathematics or information tech-
nology, and sociology or political science.

The personal integrity of members of the election administration and their will-
ingness and ability to participate in professional discussions without antagonis-
ing their colleagues is also critically important for the professional performance
of the election administration. In their official capacity, the appointed persons
must act only in the interest of the law. They should not forget that actions in their
personal capacity are likely to be interpreted by the media as if they were con-
ducted in an official capacity.

4.4. Legislative provisions v. acts of the election administration

Certain principles should be respected when authority is given to the central elec-
tion administration body to issue acts that could clarify legal provisions if and
where necessary for the effective management of the election process. Such prin-
ciples respect the right of the legislator to adopt election legislation, while also
recognising the need to provide the possibility for the central election administra-
tion to issue supplementary acts. However, it must be remembered that an elec-
tion administration is an administrative, rather than a legislative body.

These principles declare that:

- substantive fundamental rights, such as the secrecy of the vote, may not be
abrogated or diminished by any act of the election administration;

- acts of the election administration may not be inconsistent with the law;

- election legislation should clearly state the hierarchy of legal norms govern-
ing the elections, including that the constitutional and legislative provisions
take precedence over any acts of the election administration;

- the authority of the central election administration body should be clearly
defined in the law, which should unambiguously state the scope and extent
of the central election authority to clarify the law, including in emergency
situations and on election day;

—  election legislation should indicate the key acts that the central election
administration body should issue in order to provide those details that are
not included in the law. Ideally, such acts should be issued as soon as pos-
sible after the approval of the law;
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- election legislation should provide a process for candidates and voters to
file complaints and appeals arising from the adoption and implementation
of acts of the election administration, including from alleged violations of
the law by the central election administration.

5. Structure and status
5.1. Structure

Usually, the election administration comprises one central election administra-
tion body and a high number of polling station bodies. Between the centre
and the polling stations, there may be intermediate level election administration
bodies. On the other hand, a decentralised (federal) state may have no central
election administration.

The central election administration has overall responsibility for administering
the election, while the polling station bodies are responsible for the conduct of
the election day process, including voting and counting of the votes, and report-
ing results to the institution(s) superior to them.

The number of levels of election administration bodies usually depends on coun-
try specifics, the election system for a given election and the structure of local
(self-)government. Usually, there are one or two levels between the central elec-
tion administration body and the polling stations. Lower level election adminis-
tration bodies generally replicate the principle of establishment of the central
one.

If election results are announced at a local level such as a municipality or elec-
toral district, then at that level there should be an intermediate election adminis-
tration body. Examples include municipal elections and national elections where
representation is based on several electoral districts, such as majoritarian sys-
tems or regional proportional systems.

However, in the context of concrete elections, one must be wary, on the one
hand, of creating an excess of election administration bodies and, on the other,
of having an insufficient number of levels in the election administration.

5.2. Permanent or campaign central body?

The central election administration body can work on a permanent or on a cam-
paign (temporary) basis. The Code recommends that this body be “permanent
in nature”,°! with a view to enhancing continuity and institutional consolidation.
However, if the executive branch of power is tasked by law to provide strong
administrative support to the electoral process under the guidance of the cen-
tral election administration body, the latter could still function appropriately on

61. lbid., Section 11.3.1.c.
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a periodic “campaign” basis. Continuity of membership in a credible election
administration body is always a benefit to the electoral process.

The state should provide adequate public budget funding for the ongoing opera-
tions of the central election administration and its subordinate bodies. However,
it is normal for lower level election administration bodies, in particular at the
polling station level, to be temporary, established in a timely manner before
election day.

5.3. Self-sustainable or supported by a secretariat?

A central election administration body can be self-sustainable and fully “hands-
on” in the election process. This means that members can be organised into
“working groups” that draft acts on specific topics and submit these draft acts
to the body’s plenary for discussion, possible corrections, approval and publi-
cation. Such a collegial mode of operation would require a higher number of
members of the central administration body to handle the volume of work. In
this case the central election administration body should be legally authorised to
supervise the election related activities of specific departments of the executive
branch responsible for electoral logistics.

Alternatively, a central election administration body with fewer members would
have to rely on civil servants who would be responsible for the preparatory
work for each act of the body and for election logistics. Such an arrangement is
considered by some states to be more “independent”, although in practice the
central election administration may be held hostage to hidden political agendas.

The aforementioned civil servants are usually organised in a secretariat. Such
an arrangement requires a clear and legally defined division of responsibili-
ties between the election administration body and its secretariat, as well as the
executive branch. Otherwise, duplication of activities may occur. In addition, the
tasks of the secretariat in between elections remain unclear. The establishment of
a secretariat inevitably results in an increase of bureaucracy and related expend-
iture, and it may be difficult to motivate such an institution between elections.

6. Central election administration body
6.1. Political context

A broad political agreement on the type and composition of the central election
administration body has the potential to enhance trust in the administration of
elections, and boost public confidence in the entire process.

As the central election administration body has the overall responsibility for the
conduct of an election, it is often perceived as a political rather than an adminis-
trative body. This perception is fundamentally wrong as the election administra-
tion has the simple task of implementing the law. However, the performance of
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the central election administration can have an impact on the political outcome
of the election through the manner in which it administers the entire process.

If the law is in line with international standards, the process is administered trans-
parently and in accordance with the law, and political contestants are given
equal treatment, then the outcome is likely to reflect the contents of the ballot box
and thus the prevailing popular attitudes. If there is political will to administer
an election in a professional and impartial manner, even if the law has some
“technical” lacunae, it is still possible to conduct a good election. However, if
the process is administered in a non-professional, nontransparent, inconsistent
and politically biased manner, even with good laws in place the outcome may
fail to reflect popular attitudes. Hence the importance of the composition of the
election administration, from the centre to the level of the polling stations.

6.2. Models for election administration bodies

A wide range of models for the formation of election administration bodies has
emerged over centuries of electoral practice. In the absence of specific interna-
tional standards related to their type and composition, each country has found
(or should find) the most appropriate model that reflects local tradition and good
international practice based on the key principles mentioned in Section 3 of this
chapter.

Countries with an established tradition of conducting elections in line with inter-
national standards have election administration bodies that are generally com-
posed of civil servants, at central level — often from the ministry of the interior
— or are represented by officials elected by popular vote, even on party tickets.
Such arrangements have emerged in communities where confidence was gen-
erally deeply rooted and served as the cornerstone for such models of election
administration.

More recently, in countries that have struggled through decades of interrup-
tion in democratic traditions, an alternative form of election administration has
emerged - the election commission. Such a model is clearly recognised by the
Code,®? whereby a Central Election Commission (CEC) serves as the central
election administration body. This model addressed the overall reluctance to
task a ministry of the interior with administering elections after a period of non-
democratic governance and eroded confidence.

Election commissions have been or are being gradually established even in
countries with established traditions of conducting democratic elections. This is
an acknowledgement of the added value of a professional and impartial institu-
tion as a repository of national electoral experience, as well as their utility as a
focal point of engagement with international counterparts for the exchange of
election management experience and best practice.

62. lbid., Section 11.3.1.b.
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Often, the establishment of a CEC is an attempt to address a political issue
related to the transition to a democratic system of governance. The success of
such an attfempt can be augmented if it enjoys broad agreement on applicable
rules among election stakeholders, and it is a way to boost public confidence
in the electoral process. In accordance with the Code,®® the inclusion of women
and representatives of minority communities in the central election administra-
tion body further enhances trust.

The Code affords a considerable measure of discretion to states with regard to
the composition of election commissions.®* This diversity underscores the impor-
tance of the principles®® already outlined. Existing modalities for the composition
of a CEC are outlined below.

6.2.1. Nominees of political parties (multiparty representation)

The key assumption is that major political interests contesting the election are
able and willing to identify professional and publicly respected individuals who,
regardless of their political offiliations, will be able to implement the legal frame-
work in a professional and collegial manner, in accordance with the law.% The
main value of setting up a CEC based on multiparty representation is to provide
key electoral contestants with close access to the process with a view to strength-
ening public confidence and transparency.®” This is achieved by allowing key
political interests®® to take part in the administration of the election through their
trusted representatives, who may or may not be members of a specific political
party and may or may not be civil servants. No political interest should domi-
nate the CEC. Such a model vests the responsibility for demonstrating the neces-
sary political will in these political interests. On occasion, a CEC established in
line with this model is perceived as not being “independent”.

6.2.2. Institutional quotas with or without staggered terms

A CEC established on the basis of institutional quotas includes representa-
tives from major state institutions, such as the legislature, the executive and
the judiciary. In a pluralistic political environment, political interests are gener-
ally represented through the nominees from the legislature. This model is easily

63. Ibid., Sections 1.2.4 and 1.2.5.

64. Ibid., Section 11.3.1.d.

65. See Section 3 of this chapter, “Key principles of performance”.

66. Observers have reported, at times, that this model has been abused by granting decision-making
powers fo a single political interest.

67. Sections 11.3.1.d.ii and 11.3.1.e., Guidelines to CDL-AD (2002) 23 rev.

68. There is always a risk of controversy with regard to naming the major political interests in a given
country at a given time. This is one of the sensitive points in establishing broad agreement. However,
controversy may be minimised if the election is conducted in an atmosphere of overall confidence in
the process.
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implemented to introduce staggered terms for CEC members in order to ensure
continuity.®

6.2.3. Permanent quota from the judiciary and a temporary quota
from the political parties

A CEC can be composed of two components — permanent and temporary. The
permanent component is formed of representatives of the judiciary”® who take
leave from their permanent offices to join the CEC for a few months and admin-
ister the process including the registration of candidates. After the completion
of registration, a few weeks before election day, the CEC is expanded with the
temporary component. The latter comprises nominees of those parties and coali-
tions that have been registered to participate in the election and who enjoy full
voting rights and decision-making authority during the remaining phases of the
election process.

6.3. Activities

During the election period the central election administration body has to accom-
plish different tasks depending on the country context, including its traditions,
legislation and administrative arrangements.

Typically, the activities of the central election administration body include the
registration of parties and candidates to contest a concrete election, the appoint-
ment of election administration bodies below the central one, the approval of
polling station areas proposed by the relevant authorities and oversight of the
election day process.

Depending on the electoral system in place,”! the central election administration
body may adjudicate on complaints and appeals against lower level bodies
(preferably not as a last instance in the adjudication process), tabulate election
results, allocate seats to election contestants and announce preliminary and final
results.

On occasion, in the absence of relevant independent institutions,”? the central
election administration body may also be tasked to regulate election coverage
by the media, oversee campaign funding, draft the boundaries of electoral dis-
tricts and determine the number of elected officials returned by these districts,
and register political parties and/or eligible voters.

69. In dynamic political environments, influential political interests not represented in parliament may
be excluded.

70. One could argue that the inclusion of judges in a central election administration body will have
an impact on the independence of the judiciary. If judges are included in the election administration,
all measures have to be taken to avoid a situation whereby a judge, after returning to his or her per-
manent job, hears election-related cases.

71. The formula to transform votes cast for party lists and/or candidates into seats in the body elected.
72. Such institutions may be “independent” agencies for the media or for the audit of political parties,
population registers, constituency boundary commissions, etc.
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7. Conclusions

The professional and impartial performance of the election administration, a
key element of the Code, represents a performance-oriented approach towards
the regulation of election administration. It implies the transparent performance
of an accountable body of appropriately trained individuals who cannot be
removed from office at will on the basis of political considerations. The ability
and willingness of such individuals to recognise that they are not politicians is
key to their professional and impartial performance.

In an electoral environment where the political will to administer elections in a
professional and impartial manner prevails, the Code provides for adequate
procedural guarantees that the legal framework and its implementation will,
overall, respect international standards for democratic elections and good elec-
toral practice upholding public confidence. Where such political will is lacking,
procedural guarantees and a legal framework generally in line with interna-
tional standards may be abused and their advantages may only be manifest to
a limited extent.

Numerous models for determining the formation, composition and key responsi-
bilities of central administration bodies have evolved on the basis of the concept
of professional and impartial performance clearly underscored by the Code.

One of these models, the multiparty CEC, has gained a measure of popularity
because it contributes to overall transparency in societies undergoing political
transition. On a number of occasions, this model has been abused to provide
a single political interest with the entire decision-making authority, which has
not always been used first and foremost to uphold the public interest. Multiparty
election commissions are successful in delivering democratic elections in line
with international standards and good electoral practice only if they respect the
aforementioned principles throughout the process.
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4. Electoral law and representation of minorities

Professor Jan Velaers”?

1. Introduction

The protection of minorities has become one of the major preoccupations of
European public law. The involvement of members of minorities in various
aspects of life in mainstream society, and more specifically their political partici-
pation, serve two goals.”* In the first place it is a tool to advance a stable demo-
cratic system. The exclusion of minorities from political participation can indeed
pose a real risk to the stability of the system. The OSCE’s High Commissioner on
National Minorities, Knut Vollebaek, has rightly pointed out:

If minorities do not feel that their voices are being heard through the democratic
process, they will be more likely to resort to less acceptable means for promoting
their interests. Nothing is more dangerous in the long term than a cohesive group
of disgruntled citizens who sees no point in showing loyalty to a state because it
feels “foreign” to them. If however, they feel that they “belong”, that the state is also
“theirs” then civic identity is more likely to transcend that of ethnicity, linguistics or
religion.”

The effective participation of minorities in public life is thus an important factor
in preventing conflicts and the alienation of minorities, establishing a peaceful
society and advancing real democratic governance.”®

In addition to the argument for democratic stability, the effective political partici-
pation of minorities can also be looked at from a minority rights perspective.””
The involvement of minorities in political decision making — especially when it
affects them directly — can be an important tool to guarantee minority rights. A
report from Human Rights Watch, contrasting municipalities in Croatia where
Serb parties participate in local government with those municipalities where they
are excluded despite constituting a significant share of the population, clearly
suggests that the political inclusion of the Serb minority significantly advances

73. Professor, University of Antwerp.

74. Bieber F. (2008), “Infroduction: minority participation and political parties”, in Political parties
and minority participation, Friedrich Ebert Stiftung — Office Macedonia, Skopije.

75.Vollebaek K. (2009), “Statement to the 2nd session of the UN Forum on Minority Issues: effective polit-
ical participation of minorities”, http://www.osce.org/hcnm/40305, accessed 6 November 2012.
76. Lijphart A. (1999), Patterns of democracy: government forms and performance in thirty-six coun-
tries, Yale University Press, New Haven.

77. Bieber, supra note 74, at 6.
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minority rights.”® In order to ensure that the specific concerns of minorities are
taken into account, it is essential that they have the possibility of participating in
the political decision-making process in matters that directly affect them.

Full and effective participation in various aspects of life in mainstream society,
and more specifically in political life, is rightly considered to be a “third genera-
tion minority right”.”® This right has its roots in international human rights law.
Article 25 of the ICCPR states:

Every citizen shall have the right and the opportunity ...

(a) To take part in the conduct of public affairs, directly or through freely chosen
representatives;

(b) To vote and to be elected at genuine periodic elections which shall be by uni-
versal and equal suffrage and shall be held by secret ballot, guaranteeing the free
expression of the will of the electors;

The key provision for the subject in the European Convention on Human Rights
is Article 3 of its first protocol, which provides for free elections “under condi-
tions which will ensure the free expression of the opinion of the people in the
choice of the legislature.” In more recent documents that date from the 1990s,
a specific emphasis is laid on the right of political participation of minorities. Let
me just refer to paragraph 35 of the Document of the Copenhagen Meeting of
the Conference on the Human Dimension of the CSCE of 1990,8° to Article 2,
paragraphs 2 and 3, of the United Nations Declaration on the Rights of Persons
Belonging to National or Ethnic, Religious and Linguistic Minorities of 1992,
and last but not least to Article 15 of the Council of Europe Framework Con-
vention for the Protection of National Minorities of 1995.82 The rather general
standards developed in these documents have been further elaborated by inter-
national organisations active in this field, such as the OSCE High Commissioner
on National Minorities (HCNM), the Office for Democratic Institutions and
Human Rights (ODIHR) and also the Venice Commission. The recommendations
they produced in so-called “soft law” documents, such as the “The Lund Recom-
mendations on the effective participation of national minorities in public life”8

78. Human Rights Watch (2006), Croatia: a decade of disappointment. Continuing obstacles to the
reintegration of Serb returnees, Vol. 18, No. 7(D), HRW, New York, p. 19.

79. Sinania G. (2008), “Minorities in Albania and their participation in public life”, in Political par-
ties and minority participation, Friedrich Ebert Stiftung — Office Macedonia, Skopje, p. 201.

80. Paragraph 35: “The participating States will respect the right of persons belonging to national
minorities fo effective participation in public affairs, including participation in the affairs relating to
the protection and promotion of the identity of such minorities.”

81. Article 2.2: “Persons belonging to minorities have the right to participate effectively in cultural,
religious, social, economic and public life.” Article 2.3: “Persons belonging to minorities have the
right to participate effectively in decisions on the national and, where appropriate, regional level con-
cerning the minority to which they belong or the regions in which they live, in a manner not incompat-
ible with national legislation.”

82. Article 15: “The Parties shall create the conditions necessary for the effective participation of
persons belonging to national minorities in cultural, social and economic life and in public affairs, in
particular those affecting them.”

83. OSCE/HCNM (1999), “The Lund Recommendations on the effective participation of national
minorities in public life & explanatory note”, OSCE/HCNM, The Hague.
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(HCNM), the “Guidelines to assist national minority participation in the elec-
toral process” (ODIHR),84 and the “Code of good practice in electoral matters”#s
(“the Code”) or the study “Electoral law and national minorities” of the Venice
Commission,? all aim to provide guidance on guaranteeing the right of minor-
ities to effective participation in public life and are based on experience and
examples of good practice.

All these documents show that there is a wide spectrum of mechanisms or mod-
els to create the conditions for the participation of minorities. Three types of
processes can be distinguished: the consultation of minorities by means of
appropriate procedures, the participation of minorities in the decision-making
process both at national and local levels, when necessary by means of a specific
electoral design, and finally decentralisation and minority selfgovernment. As
the HCNM rightly pointed out, the “suitability of a certain mechanism or model
will depend on the historic, geographic, political and economic circumstances
of each individual case.”®” States enjoy a large margin of appreciation in adopt-
ing the appropriate measures. Although parliamentary representation is surely
not the only and perhaps even not the most effective form of minority inclusion,
it is surely symbolically the most important. Minorities represented at a national,
regional or local level feel that they have a stake in society and that their voices
can be heard. For this reason the Parliamentary Assembly of the Council of
Europe, back in 2003, recommended that states “pay particular attention ... to
ensure parliamentary representation of minorities”.®

In my report | will focus on electoral law and the possibilities it gives to members
of national minorities of participating in elected bodies. The Venice Commission
has a double approach. In many opinions it has taken the following stance:

the long-term interests of minorities and of societies as a whole are in principle,
better served by representation under the “ordinary electoral system”, which guar-
antees equal rights to citizens, irrespective of the group to which they are initially
affiliated. However, this does not exclude specific measures of a transitional nature
when needed in order to ensure proper representation of minorities.®

| believe this double approach to be very sound. The ultimate aim of minority pro-
tection is the full integration of minorities in society. Ideally, in a well-integrated

84. OSCE/ODIHR (2001), “Guidelines to assist national minority participation in the electoral pro-
cess”, OSCE/ODIHR, Warsaw.

85. Section 2.4.b., Guidelines to CDL-AD (2002) 23 rev: “Special rules guaranteeing national minori-
ties reserved seats or providing for exceptions to the normal seat allocation criteria for parties repre-
senting national minorities (for instance, exemption from a quorum requirement) do not in principle
run counter to equal suffrage.”

86. CDLInf (2000) 004.

87. Vollebaek, supra note 75.

88. Recommendation 1623 (2003) on the rights of national minorities, adopted by the Parliamentary
Assembly on 29 September 2003.

89. “Report on dual voting for persons belonging to national minorities”, adopted by the Council for
Democratic Elections at its 25th meeting (Venice, 12 June 2008) and the Venice Commission at its
75th plenary session (Venice, 13 and 14 June 2008), CDL-AD (2008) 13, paragraph 65.
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society, the ordinary rules of electoral law, which treat all people in the same
way, should in principle create the conditions for persons belonging to minor-
ities fo participate in the electoral process and to have access to the electoral
assemblies. These persons have the right to vote and to stand for office. They
also have the right to establish their own political parties, organised on ethnic
lines. In many countries such parties have been created. They have been “at the
forefront of representing minority interests” and have been influential. Only in a
few countries — Albania, Bulgaria and in the past also Bosnia and Herzegovina
- have mono-ethnic parties been prohibited. Such bans constitute a restriction
upon the freedom of association, which — according to the Venice Commission
- can hardly be consistent with European constitutional heritage.?® Moreover,
these bans have to a large extent been ineffective. In Albania, Unity for Human
Rights is the successor to the Greek minority party Omonoia and in Bulgaria, the
Movement for Rights and Freedoms is, de facto, the Turkish minority party. Both
are tolerated under seemingly non-ethnic labels.? The assessment endorsed by
the Venice Commission that bans on ethnic parties are unusual, ineffective and
incompatible with human rights standards® does not mean that such parties are
indispensable. On the contrary, in a well-integrated society, persons belonging
to minorities should be encouraged to be members of, or to vote for parties that
are not organised on ethnic, linguistic or religious lines, but are sensitive to the
concerns of minorities.”

However, we do not live in an ideal world. In some societies the process of
infegration is ongoing. When in such societies a certain minority is structurally
not represented or under-represented, it might be necessary to establish mecha-
nisms to facilitate or guarantee the election of minority representatives. Affirma-
tive action can then be justified. Affirmative action aims at the establishment of
de facto, not just de jure, equality. In connection with national minorities it can
be defined as a set of “policies and practices which favour ethnic, linguistic or
religious groups who have historically experienced disadvantages” in effectively
participating in public life.?* Affirmative action is very often subject to criticism.
Measures to favour minorities are often assessed as leading to the discrimin-
ation of the majority. The European Court of Human Rights has taken a nuanced
stance on the issue. The Court is on the one hand very strict in reviewing com-
pliance with the principle of equality, but on the other hand it allows the states
a great margin of appreciation in their choice of voting system and more spe-
cifically in balancing “the requirement of the protection of minorities with the

90. “Report on electoral rules and affirmative action for national minorities’ participation in
decision-making process in European countries”, adopted by the Council for Democratic Elections at
its 12th meeting (Venice, 10 March 2005) and the Venice Commission at its 62nd Plenary Session
(Venice, 11 and 12 March 2005), CDL-AD (2005) 9.

91. Bochsler D. (2010), “Electoral rules and the representation of ethnic minorities in postcommunist
democracies”, European Yearbook of Minority Issues, Vol. 7, p. 16.

92. CDLnf (2000) 004, p. 14.

93. CDL-AD (2008) 13.

94. CDL-AD (2005) 9.
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national, traditional constitutional and electoral arrangements.”?> The Court
accepts that all votes must not necessarily have equal weight as regards the out-
come of the election. If a legitimate aim is pursued — providing means for the
effective participation of minorities — and if the action taken is proportional to
this aim and to the real needs of the minority group in question, then the affirma-
tive action can be justified.?

States have a large margin of appreciation in this matter. Many different solu-
tions are possible. International practice does not oblige states to adopt any
specific solution when ensuring the representation of minorities in public deci-
sion-making processes.?” In its “Report on dual voting for persons belonging to
national minorities”, the Venice Commission stated:

representation of minorities in elected bodies may be ensured either by the applica-
tion of the general rules of electoral law or by specific rules. The situation depends
on a number of variables, such as the nature of the electoral rules (e.g. proportional
v. plurality/maijority system), the repartition of the minorities (in particular, whether
they are in a maijority in any part of the territory) and the degree of integration, in
practice, of minorities in the political system.?®

The Venice Commission also declared “there is no absolute rule in this field”.”
What can be an appropriate solution to promote representation of minorities in
one country may hinder this representation in another. It is a matter of the states’
discretion as to whether preferential treatment is legitimate and what measures
are to be taken. Affirmative action electoral rules can be formulated for the vari-
ous dimensions of the electoral system and the electoral law. In this report | will
examine specific electoral rules related to:

- electoral systems (proportional or mixed system);
- electoral districts (their size, form and magnitude);
—  numerical thresholds;

—  reserved seafs;

- dual voting rights.

2. Electoral systems

Generally speaking, the choice of the electoral system — proportional represen-
tation, majoritarian rule or a mixed system'® — has justifications beyond that of
minority inclusion or exclusion,®! but it is obvious that it is not irrelevant to the

95. CDL-AD (2008) 13.

96. CDL-AD (2008) 13; CDL-AD (2005) 9.

97. CDL-AD (2008) 13, paragraph 5.

98. CDL-AD (2008) 13, paragraph 65.

99. CDL-AD (2005) 9.

100. In some countries (Albania, Hungary, Lithuania, and earlier in Bulgaria, Croatia, “the former
Yugoslav Republic of Macedonia”, Russia and Ukraine), a mixed electoral system is applied: a certain
number of parliamentary seats is allocated through single-seat districts, with the rest allocated through
proportional representation.

101. Bieber, supra note 74, at 17.
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participation of members of minorities. It is conventional wisdom that the more
an electoral system is proportional, the greater the chances minorities have of
being represented in elected bodies. Majoritarian systems are often seen as not
appropriate in this respect.!02

This is, however, a relative rather than absolute truth. The proportionality of the
outcome may indeed be influenced by other factors. The presence of an elec-
toral threshold, the size of the constituencies, and the number of seats per con-
stituency are decisive factors. Bieber rightly notes that:

PR [proportional representation] in combination with relatively high thresholds
might actually be a greater disadvantage to minorities than majoritarian systems
when these minorities are geographically concentrated. In Albania for example, the
Greek minority party has been able to enter the Parliament only due to the mixed
electoral system.'%

In its report on “Electoral law and national minorities” the Venice Commission
recalled that “a proportional system ... does not in itself guarantee that the com-
position of the elected body is a true reflection of that of the electorate. The pro-
portionality of the outcome may be limited by several factors”.'% Let us focus on
some of these factors.

3. Electoral districts

Above all, the size of the constituencies and the number of seats they contain
play an essential part in the proportionality of the result: the fewer seats there
are in a constituency, the higher the electoral quotient is and the harder it is for
a party to obtain a seat.’® Therefore the delimitation of the constituencies can
be used as a tool to advantage or to disadvantage minorities. The phenom-
enon of ethnic gerrymandering is well known. Constituencies can be drawn to
prevent state majorities from becoming regional minorities, and to reduce the
chances of minorities gaining seats.’® But the delimitation of constituencies in
such a way as fo prevent the dispersal of the votes of the members of a minor-
ity can also be a tool to ensure minority representation.’” When the minority is
territorially concentrated, the recognition of this territory as a constituency helps
the minority to be represented in elected bodies, especially if a majority system
is applied.'® Single-member electoral constituencies, in areas where minorities

102. CDL-AD (2008) 13; Bochsler, supra note 91, at 5.

103. Bieber, supra note 74, at 17.

104. CDLInf (2000) 004. p. 5.

105. CDLnf (2000) 004.

106. Bieber, supra note 74, at 21; see Bochsler, supra note 91, at 9: “Countries in which (some)
minorities are de facto excluded from their own representation because the districts are too small for
(some) non-concentrated minority groups: Croatia, Macedonia, Slovenia. Only for single-seat dis-
trict mandates: Hungary, Lithuania, Russia (1993-2003), Ukraine (1994-2002), Macedonia (only
in 1998)".

107. Recommendation 43 (1998) on territorial autonomy and national minorities, adopted by the
Congress of Local and Regional Authorities of the Council of Europe on 27 May 1998.

108. CDL-AD (2005) 9.
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are concentrated, enhance minority chances of being represented, especially
when a parliamentary seat is allocated to the constituency, even if the number
of voters does not comply with the criteria provided for by the general rules of
electoral law.'% Another possibility is to establish — as has been done in Croa-
tia — a country-wide electoral district, allowing minorities to choose whether to
vote for a minority candidate or for a candidate in the constituency of their resi-
dence.'® Once again, it is not possible to provide for a “best practice” in this
field, as much depends on the local context. In general, it can only be said that
the delimitation of electoral constituencies should facilitate equitable representa-
tion of the whole population and that it can be a tool to favour the representation
of national minorities by preventing the dispersal of their votes.

4. Numerical thresholds

In many proportional representation systems, an electoral threshold has been
intfroduced, reserving seats for parties that obtain a minimum percentage of the
votes.!"! The threshold generally varies between 2.5% (Albania) and 5%, but
sometimes it runs up to 7% (Russia) or even 10% (Turkey). The main reason to
intfroduce a threshold is to prevent the further fragmentation of the political spec-
trum. The effect is that small parties have difficulties in obtaining seats. The elect-
oral threshold is also a significant obstacle for minority parties.!'? To lower the
threshold''® or even abolish it for minority parties is a very effective affirmative
action to enhance minority representation. In Serbia, minority parties failed to
cross the 5% threshold in the 2003 parliamentary elections. After the abolition
of the threshold in 2004, five minority parties representing Hungarians, Bos-
niaks, Albanians and Roma returned to parliament in the 2007 elections. In

109. CDL-AD (2008) 13.

110. Bieber, supra note 74.

111. Analysis of the electoral thresholds adopted in the member states that have proportional rep-
resentation shows that only four states have opted for high thresholds: Turkey has the highest, at
10%; Liechtenstein has an 8% threshold; the Russian Federation and Georgia have 7% thresholds.
A third of the states impose a 5% threshold and 13 have chosen a lower figure. The other member
states (seven) do not use thresholds. Moreover, in several systems the thresholds are applied only to
a restricted number of seats (in Norway and Iceland, for example). Thresholds for parties and thresh-
olds for coalitions may be set at different levels. In the Czech Republic, for example, the threshold for
a single party is 5%, whereas in the case of a coalition it is raised by 5% for each of the constituent
parties. In Poland, the threshold for coalitions is 8% whatever the number of constituent parties. There
are similar variations among the thresholds for independent candidates: in Moldova, for example,
the relevant threshold is 3%.

112. Bochsler, supra note 91, at 14-15: “There are plenty more countries that use PR electoral sys-
tems with high legal thresholds that prevent their ethnic minorities from accessing national parliament
with their own parties: the Czech Republic (5% threshold), Russia (7%), and until 2003 Serbia (5%).
In Estonia (5%), Latvia (5%), Moldova (6%), and Ukraine (3%), only the Russian minorities (in Mol-
dova along with ethnic Ukrainians) could numerically surpass the thresholds ... In Slovakia, only the
Party of the Hungarian Coalition can pass the 5% threshold, whereas other minority groups fall below
the threshold. In Montenegro, parties underlie a 3% threshold. This hurts all minorities apart from the
large Serbian community (32% of the population), which in the 2006 elections was for a first time
represented through the Serbian List. For the Albanian minority, a special rule applies.”

113. Since 1992 Lithuania has applied a lower threshold for its minorities.
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Poland and Germany the threshold of 5% does not apply to minority lists.''# The
European Court of Human Rights stated in the case Yumak and Sadak v. Turkey
that it would be desirable for the 10% threshold applied to Turkish elections to
be lowered and/or for corrective counterbalances to be introduced to ensure
optimal representation of the various political tendencies.''> The position of the
Venice Commission is that electoral thresholds should not affect the chances of
national minorities being represented.

5. Reserved seats''®

Reserved seats are of course the most obvious way of favouring minority rep-
resentation. In many countries a certain number of seats are set aside on the
basis of ethnic affiliation. The mechanisms for distributing such seats vary great-
ly."'7 In Slovenia, one seat in the National Assembly is reserved for the Italian
minority and one seat for the Hungarian minority.’'® In Montenegro, a system
of reserved seats for the Albanian minority has existed since 1998, based on
a special constituency with five reserved seats for the Albanian community. In
Kosovo,''? 20 seats in the 120-member Parliament have been set aside for
minorities. Irrespective of the participation of minorities and the additional seats
minorities might gain through proportional representation, 10 seats are reserved
for Serbs and 10 for all other minorities.'?° In Romania, the organisations of
citizens belonging to a national minority that does not win parliamentary rep-
resentation in either chamber are entitled to one seat each in the Chamber of
Deputies on the condition that the organisation obtains at least 10% of the aver-
age number of valid votes normally necessary for electing a member of Parlia-
ment. There is no upper limit on the number of seats reserved for a minority. As a
result, after the 2008 elections, 18 seats were distributed among ethnic minority
parties. In Croatia, the law specifies that out of 140 seats, eight seats are guar-
anteed in advance for national minority members.'?' The most recent Hungarian

114. CDLnf (2000) 004.

115. Yumak and Sadak v. Turkey, No. 10226/03, 8 July 2008, paragraph 147: “the Court consid-
ers that in general a 10% electoral threshold appears excessive.”

116. Reynolds, A (2011), “Reserved seats in national legislatures: a research note”, Legislative
Studies Quarterly, Vol. 30, Issue 2.

117. Bieber, supra note 74, at 24.

118. CDLnf (2000) 004.

119. All reference to Kosovo, whether to the territory, institutions or population shall be understood
in full compliance with United Nations Security Council Resolution 1244 and without prejudice to the
status of Kosovo.

120. Ten seats for the representatives of the Serbs; four seats for the representatives of the Roma,
Ashkali and Egyptians; three seats for the Bosniaks, Montenegrins, Croats, Hungarians and Toskan;
two seats for the Turks; one seat for the Gorans.

121. See CDL-AD (2005) 9: The Serb national minority elect three representatives; the Hungarian
national minority elect one representative; the ltalian national minority elect one representative; the
Czech and Slovak national minorities elect one representative together; the Austrian, Bulgarian, Ger-
man, Polish, Roma, Romanian, Ruthenian, Russian, Turkish, Ukrainian, Vlach and Jewish national
minorities elect one representative together; the Albanian, Bosniac, Montenegrin, Macedonian and
Slovenian national minorities elect one representative together.
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Act on the Elections of Members of Parliament, which was adopted in December
2011, also contains specific provisions aimed at favouring the participation of
national minorities in parliament. Nationality lists may be drawn up by the 13
recognised nationality self-governments, supported by at least 1% of the voters
registered with a maximum of 1 500 signatures from the nationality. The 5%
threshold is waived for such nationality lists and a certain number of mandates
will be reserved for minorities, the so-called preferential mandates. They will be
allocated to the nationality lists that obtain at least one quarter of the number of
votes needed for an ordinary mandate.'?? Moreover any nationality that draws
up a nationality list but fails to win a mandate will still be entitled to a non-voting
parliamentary spokesperson, who is the unsuccessful candidate ranked first on
the nationality list. This new system will be applied for the first time at the 2014
general parliamentary elections.

The Venice Commission has a nuanced opinion on the system of reserved seats.
In the first place it has underlined that in general, those electoral rules that favour
affirmative action have limited range. The beneficiaries of these reserved seats
have of course been the smaller minorities. The number of beneficiaries in a
given country is however clearly and sharply determined either by the constitu-
tion or the law or by other accompanying legislative acts.'?* And as the number
of reserved seats is generally small, and almost always lower than the number
of minorities present in the country, they have not been a major distortion of
proportionality and equal representation.'?* In assessing the system the Venice
Commission has stated that:

if a state is a newly established democracy after many years of totalitarian regime
and of repression of its minorities, it could be advisable, as a transitional meas-
ure, to provide for reserved seats for the minorities in the elective assemblies. But
this solution does not favour the integration of the minorities in the general socie-
ties, especially not if the members of a minority are not allowed to make a choice
between different political parties because the seat or the seats are reserved only to
a political party which pretends to be the exclusive representative of the minority.'25

Finally, the Venice Commission has emphasised that:

all the solutions providing for reserved seats for persons belonging to national
minorities imply the disadvantage that the persons concerned are obliged to
declare their ethnic or linguistic identity. The danger cannot be avoided. Therefore
it is necessary that the human rights and fundamental freedoms at large are guar-
anteed by the national legal system to all those who declare themselves to belong
to a national minority.'2¢

122. Section 16 d): “The total number of national list votes shall be divided by ninety-three, and the
result shall be divided by four, the preferential quota shall be the integer of the resulting quotient.”
123. CDL-AD (2005) 9.

124. Bieber, supra note 74.

125. CDL-AD (2008) 13, paragraph 52.

126. CDL-AD (2008) 13, paragraph 54.
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6. Dual voting rights

The last affirmative action electoral rule | would like to draw your attention to
is the so-called “dual voting” system. In some countries persons belonging to
national minorities are entitled to cast two votes: they may vote for a general list
but may also vote for specific minority lists. Slovenia is currently the only country
that grants dual voting rights to members of national minorities: members of the
Hungarian and ltalian minorities have the right to elect on a special list a rep-
resentative of the minority, but at the same time they also have the right to vote
for ordinary candidates. Unlike other citizens who cast only one vote, persons
belonging to minorities have the right to “dual voting”. In 1998, the Slovenian
constitutional court found that this arrangement was compatible with the princi-
ple of equality because it was enshrined in bilateral treaties with Italy and Hun-
gary. In Cyprus, further to their general right to vote as members of the Greek
community, the members of the Maronite, Armenian and Latin religious minori-
ties elect a deputy to the House of Representatives. But this representative has
only a consultative status. The Croatian Constitution stipulates that the law might
give members of all national minorities, besides the general voting right, the
right to elect their minority representatives to the Croatian Sabor (parliament),
but such a dual voting system has not been introduced yet.'?

According to the HCNM, “States enjoy less flexibility in altering the ‘one person,
one vote’ principle, than in designing the methods that translate votes into seats of
parliament”.'?® “Departure from the principle ‘one person, one vote’ may only be
exceptional: exceptions should be justified only by the impossibility of reaching
the expected result through implementation of the numerous special mechanisms
available, including positive discrimination in conversion of votes into seats.”??
In the same sense the Venice Commission, in its report on dual voting, stated that
although an exception to the principle “one person, one vote” might at first sight
seem fo be inadmissible, in certain specific circumstances it might be the only sys-
tem to ensure on the one hand that the minority is represented and on the other
“that the persons belonging to minorities are allowed on an equal basis, to take
part in the national political debate”. The Venice Commission suggests that states
coming from a totalitarian experience need to favour the integration of minor-
ities in national political life. The dual voting system should be a real exception
to the fundamental principle of “one person, one vote”, and therefore very well
justified. The Venice Commission concludes that dual voting may be admitted if:

it respects the principle of proportionality under its various aspects. This implies that
it can only be justified if:

— it is impossible to reach the aim pursued through other less restrictive measures
which do not infringe upon equal voting rights;

127. CDL-AD (2008) 13, paragraphs 10 to 12.
128. HCNM, Equal voting rights; equal numerical values of votes, paragraph 16.
129. CDL-AD (2008) 13, paragraph 56.
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— it has a transitional character;

— it concerns only a small minority.'%°

7. Conclusions

| come to my conclusions. We have examined specific electoral rules aimed at
guaranteeing minority representation in elected bodies. It may be useful to recall
the words of the Venice Commission:

the electoral system is but one of the factors conditioning the presence of members
of minorities in an elected body. Other elements also have a bearing, such as the
choice of candidates by the political parties and, obviously, voters’ choices, which
are only partly dependent on the electoral system. The concentrated or dispersed
nature of the minority may also have a part to play, as may the extent to which it is
infegrated into society, and, above all, its numerical size.™’

That being said, it is a challenge to democratic societies to allow minorities to
participate in political decision making, as this is still the best way to preserve
inter-ethnic peace and stability. Although affirmative action will always be con-
troversial, its rationale is strong. In its 2005 “Report on electoral rules and affirm-
ative action for national minorities’ participation in decision-making process in
European countries”, the Venice Commission emphasised five important princi-
ples. | think it is worthwhile to mention them as a conclusion:

a. Parties representing national minorities must be permitted. Yet the par-
ticipation of national minorities in political parties is not and shall not be
restricted to the so-called ethnic based parties.

b. Special rules guaranteeing national minorities reserved seats or pro-
viding for exceptions to the normal seat allocation criteria for parties
representing national minorities (for instance, exemption from a quorum
requirement) do not in principle run counter to equal suffrage.

c. Neither candidates nor voters must find themselves obliged to reveal their
membership of a national minority.

d. Electoral thresholds should not affect the chances of national minorities
to be represented.

e. Electoral districts (their number, the size and form, the magnitude) may
be designed with the purpose to enhance the minorities’ participation in
the decision-making processes.'3?

130. CDL-AD (2008) 13, paragraph 71.
131. CDL-AD (2005) 9.
132. CDL-AD (2005) 9, paragraph 68.c.
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5. The Code of Good Practice in Electoral Matters
in the case law of the European Court
of Human Rights

Vincent Berger,'* assisted by Stéphanie Bouchié de Belle'34

1. Introduction
1.1. European electoral litigation

European electoral litigation is not the most abundant, and in fact electoral cases
only began to emerge fairly recently. In connection with the “right to free elec-
tions” as secured under Article 3 of Protocol No. 1 of the European Convention
on Human Rights (“the Convention”), the European Commission of Human Rights
(“the Commission”) systematically declared such cases inadmissible until 1975.
There was very little movement until the eastward enlargement of the Council of
Europe, after which litigation on political rights increased considerably.

The European Court of Human Rights (“the Court”) attaches great importance to
such litigation. It considers it a “characteristic principle” of “an effective politi-
cal democracy”,'® or a fundamental right that is “crucial to ... democracy gov-
erned by the rule of law”."3¢ It is no wonder, therefore, that this type of litigation,
which is particularly sensitive — in that it affects political rights — has produced a
proportionally large number of Grand Chamber judgments.

What we might refer to as “European electoral case law” mainly concerns Arti-
cle 3 of Protocol No. 1, sometimes in conjunction with Article 13 of the Conven-
tion (right to an effective remedy) or Article 14 (prohibition of discrimination),
and occasionally also with Article 11 (freedom of assembly and association) or
Article 10 (freedom of expression).

Article 3 of Protocol No. 1 of the Convention reads as follows: “The High Con-
tracting Parties undertake to hold free elections at reasonable intervals by secret
ballot, under conditions which will ensure the free expression of the opinion of
the people in the choice of the legislature”. While this rule appears only to be
targeted at states, the Commission'?” inferred “subijective rights of participation”
from it, as confirmed by the Court in the seminal judgment Mathiev-Mohin and

133. Jurisconsult at the European Court of Human Rights.

134. Lawyer with the Research and Library Division.

135. Mathieu-Mohin and Clerfayt v. Belgium, 2 March 1987, No. 9267/81.

136. Hirst v. The United Kingdom (No. 2J, No. 74025/01, 6 October 2005, paragraph 58.

137. Commission (decision), W., X., Y. and Z. v. Belgium, Nos. 6745/74 and 6746/74,
30 May 1975.
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Clerfayt v. Belgium of 1987. In this way, European case law derives from the
obligation to organise free elections the right to vote and the right to stand for
election, 3¢ which implies the right to exercise one’s mandate.'?

1.2. A common vision of European electoral heritage

In accordance with the “Code of good practice in electoral matters” (“the Code”),
in the framework of European electoral heritage, suffrage is governed by five
principles: it must be universal, equal, free, secret and direct. The Court'’s case
law shares this vision and highlights the same general principles, although their
content can vary considerably. For instance, in its Grand Chamber judgment
Yumak and Sadak v. Turkey of 2008,'%° it quotes the Code, which “forcefully
recalls that the ‘five principles of the European electoral heritage are universal,

m

equal, free, secret and direct suffrage’”.

Article 3 of Protocol No. 1 of the Convention refers to the principle of free and
secret suffrage. The need for secret polling was affirmed by the Commission in
1976, because secrecy helps shield voters from pressure to vote for a specific
party or candidate. Broadly speaking, this safeguard does not raise any particu-
lar difficulties. It is, nevertheless, one possible reason for Switzerland's failure to
ratify the protocol (some cantons still practise public voting by a show of hands).
The issue of voting by automatic or electronic means or by correspondence can
also lead to problems of confidentiality.

The principle of universal suffrage was discarded during the drafting of Article 3
(under pressure from the United Kingdom representative), but this omission has
subsequently been compensated for by European case law. Article 3 is consid-
ered to imply universal suffrage, the only type of suffrage that is deemed genu-
inely democratic. This principle was recognised by the Commission in 1967142
and has been confirmed on many occasions by both the Commission'* and
the Court, starting with the Mathieu-Mohin and Clerfayt v. Belgium judgment of
1987 (paragraph 51). Other landmark judgments have also reaffirmed it more
recently, and the Court has ruled that any derogation from the principle consti-
tutes “a risk of undermining the democratic validity of the legislature as so elected
and the laws which it promulgates”.'44

138. Ibid.

139. Commission (decision), M. v. the United Kingdom, No. 10316/83, 7 March 1984; Sadak
and Others v. Turkey, No. 25144/94, 26149/95 to 26154/95, 27100/95 and 27101/95,
11 June 2002, paragraph 33.

140. Yumak and Sadak v. Turkey, No.10226/03, 8 July 2008, paragraph 54.

141. Commission (decision), X. v. the United Kingdom, No. 7140/75, 6 October 1976.

142. Commission (decision), X. v. the Federal Republic of Germany, No. 2728/66, 6 October 1967.
143. Commission (decision), W., X., Y. and Z. v. Belgium, Nos. 6745/74 and 6746/74,
30 May 1975; Commission (decision), X. v. the United Kingdom, No. 7566/76, 11 December 1976.
144. Hirst v. The United Kingdom (No. 2), No. 74025/01, 6 October 2005, paragraph 62;
Melnytchenko v. Ukraine, No. 17707/02, 19 October 2004, paragraph 56; Yumak and Sadak
v. Turkey, No. 10226/03, 30 January 2007, paragraph 65.
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European case law infers equality before electoral law from the right to free elec-
tions. According to the Commission, “the only condition laid down [by Article 3]
is that elections must guarantee equality of treatment for the citizens”, that is, as
the Court points out, “equality of treatment of all citizens in the exercise of their
right to vote and their right to stand for election”.'#® Electoral law must not be
applied in a discriminatory manner, and the Court frequently combines the viola-
tion of Article 3 of Protocol No. 1 with violation of Article 14 of the Convention,
as in the case of Aziz v. Cyprus, in which it condemns the differential treatment
between the two communities on the island.'#

On the other hand, the Court does not allow for “equal opportunities”, as one
heading in the Code declares. The Court specifies that “it does not follow ...
that all ballots must have equal weighting in terms of the result, or that all candi-
dates have equal chances of winning”.'# It thus accepts a number of electoral
techniques. Geographical distortions caused by constituency boundaries are
therefore possible. The case of Bompard v. France'*® is a clear illustration of this.

Where voting systems are concerned, the equality principle does not imply any
“obligation to introduce a specific system ... such as proportional representa-
tion or majority voting with one or two ballots”.'#? This is because “the choice
of electoral system ... is a matter in which the State enjoys a wide margin of
appreciation”.1%°

Furthermore, the Commission'' and later the Court'*? have accepted the possi-
bility of making reimbursement of a deposit conditional upon obtaining a mini-
mum number of votes.

The Code addresses many points that have not as yet been dealt with in
Strasbourg. This applies fo election periodicity and voting procedures, such as
voting by correspondence, election result transfer, election observation or the
organisation of polling stations. This is probably due to a lack of applications
concerning these issues, which is in turn caused by ignorance or discourage-
ment on the part of possible complainants. It is also possible that applications
have been declared inadmissible by committees or, since 1 June 2010, by sin-
gle judges, whose decisions are not published.

In the Court's case law, the Code is quoted in some 20 cases (since the Hirst
v. The United Kingdom (No. 2] judgment of 2005), which mainly concern
alleged infringements of Article 3 of Protocol No. 1 and a wide variety of

145. Mathieu-Mohin and Clerfayt v. Belgium, 2 March 1987, No. 9267/81, paragraph 54.
146. Aziz v. Cyprus, No. 69949/01, 22 June 2004, paragraph 38.

147. Mathieu-Mohin and Clerfayt v. Belgium, 2 March 1987, No. 9267/81, paragraph 54.
148. Bompard v. France, No. 44081/02, 4 April 2006.

149. Mathieu-Mohin and Clerfayt v. Belgium, 2 March 1987, No. 9267/81, paragraph 54.
150. Matthews v. the United Kingdom, No. 24833/94, 18 February 1999, paragraph 64.
151. Commission (decision), Desmeules v. France, No. 12897/07, 3 December 1990.

152. Cheminade v. France (dec.), No. 31599/96, 26 January 1999.
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electoral law issues. They can be split into three groups: the right to vote, the
right to stand for election and the right of appeal.

2. Right to vote

The Court has adjudicated on cases of exclusion of the right to vote resulting
either from a prohibition to vote or from non-registration on the electoral roll.

2.1. Prohibition to vote

Three very different categories of persons have complained to the Strasbourg
Court of being deprived of the right to vote: convicts, persons placed under
guardianship and expatriates.

2.1.1. Convicts

The judgment Hirst v. The United Kingdom (No. 2)'% was the first to address the
issue of the disenfranchisement of convicted prisoners.

In this judgment, the Grand Chamber quotes, among the relevant international
documents, the section of the Code on deprivation of the right to vote and to be

elected (1.1.1.d.):

i. provision may be made for depriving individuals of their right to vote and
to be elected, but only subject to the following cumulative conditions:

ii. it must be provided for by law;

iii. the proportionality principle must be observed; conditions for depriving
individuals of the right to stand for election may be less strict than for
disenfranchising them;

iv. the deprivation must be based on mental incapacity or a criminal convic-
tion for a serious offence;

v. furthermore, the withdrawal of political rights or finding of mental inca-
pacity may only be imposed by express decision of a court of law.

The Grand Chamber’s reasoning comprises similar stages to those of the
Code, considering the proportionality and gravity of the measure and the safe-
guards provided by a court of law, and ends with a finding of violation of the
right fo free elections.

The Grand Chamber did, however, qualify its position in the judgment Scoppola
v. ltaly (No. 3).'* It begins by confirming the Hirst (No. 2) judgment, stating that
general prohibitions of the right to vote that automatically affect an undifferentiated
group of persons based solely on their prisoner status and irrespective of the length
of sentence, the nature or gravity of the offence committed and their personal situa-
tion, are incompatible with Article 3 of Protocol No.1 of the Convention.

153. Hirst v. The United Kingdom (No. 2J, No. 74025/01, 6 October 2005.
154. Scoppola v. ltaly (No. 3], No. 126/05, 22 May 2012.

Case law of the European Court of Human Rights

The Court once again quotes the Code (paragraph 44), but nevertheless decides
not to apply the last condition, which it imposes vis-a-vis the passing of a sen-
tence by a court in a specific decision. It thus varies from Frod! v. Austria,'%
considering that the aim of minimum individualisation of the sentence can be
sufficiently achieved in the absence of a judicial decision. While the interven-
tion of a judge can guarantee the proportionality of the restrictions placed on
prisoners’ rights, such restrictions will not necessarily be automatic, general and
indiscriminate simply because they were not ordered by a judge. Indeed, the
circumstances in which the right to vote is forfeited may be detailed in law, mak-
ing its application conditional on such factors as the nature or the gravity of the
offence committed. The Court also notes the lack of a consensus on the need for
a judgment under comparative law (paragraph 99).

2.1.2. Persons placed under guardianship

The judgment Alajos Kiss v. Hungary'® follows directly from Hirst (No. 2,
although it targets a very different group.

The Court mentions (paragraph 16) the Code in connection with exclusion of the
right to vote, and declares that it “cannot accept ... that an absolute bar on vot-
ing by any person under partial guardianship, irrespective of his or her actual
faculties, falls within an acceptable margin of appreciation” (paragraph 42). It
“further considers that the treatment as a single class of those with intellectual or
mental disabilities is a questionable classification” (paragraph 44). The Code is
once again highlighted by the Court, as is the United Nations Convention on the
Rights of Persons with Disabilities, to the extent that these instruments of interna-
tional law require strict scrutiny of any curtailment of their rights (paragraph 44).
In the light of these considerations, the Court concludes that Article 3 of Protocol
No. 1 has been violated. This requirement of individualised judicial assessment
is similar to that laid down in the Code.

2.1.3. Expatriates

In the case of Sitaropoulos and Others v. Greece,'®” concerning the fact that

expatriates cannot vote in their state of residence in parliamentary elections
held in their country of origin, the Court first of all decided that there had been
a violation of Article 3 of Protocol No. 1. It considered that the failure to enact
legislation on voting rights for expatriates as laid down in the Greek Constitu-
tion constituted “unfair treatment of Greek citizens living abroad ... in compari-
son with those living in Greece, despite the fact that the Council of Europe had
urged member States to enable their citizens living abroad to participate to the
fullest extent possible in the electoral process”. Under the section on interna-
tional law (paragraph 18), the Court considered the relevant texts adopted by

155. Frodl v. Austria, No. 20201/04, 8 April 2010.
156. Alajos Kiss v. Hungary, No. 38832/06, 20 May 2010.
157. Sitaropoulos and Others v. Greece, No. 42202/07, 8 July 2010.
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the competent bodies of the Council of Europe, including the Code, on voting by
correspondence and electronic voting.

The Grand Chamber has nevertheless reviewed this position.!>® Like the Ven-
ice Commission, it now advocates facilitating the exercise of expatriates’ vot-
ing rights, although this is not compulsory, but rather a possible option for each
individual country. It also notes that in comparative law, some Council of Europe
states do not provide for voting by expatriates and that in states which so pro-
vide, although they are the maijority, the conditions for exercising this right vary
considerably and involve wide discretionary powers for states. Moreover, the
Greek Constitution provides for a possibility for voting by expatriates rather than
making it mandatory, and the authorities have on many occasions endeavoured
— in vain - to legislate on this issue. This new position seems to constitute a more
accurate reading of the Code, because the latter only mentions voting by cor-
respondence and e-voting in terms of laying down strict criteria regulating their
use, in view of the inherent risks of fraud.

2.2. Drawing up electoral registers

In the case of the Georgian Labour Party v. Georgia,'*® the applicant party
complained — among other things — about the rules on the drafting of electoral
registers.

Among the relevant international documents, the Court extensively cites (para-
graph 47) the Code, particularly in connection with regulatory levels and the
stability of electoral law (I.2.b.):

The fundamental elements of electoral law, in particular the electoral system proper,
membership of electoral commissions and the drawing of constituency boundaries,
should not be open to amendment less than one year before an election, or should
be written in the constitution or at a level higher than ordinary law.

However, the Court (paragraph 89) considers that:

in the present case, the electoral authorities had the challenge of remedying mani-
fest shortcomings in the electoral rolls within very tight deadlines, in a “post-revolu-
tionary” political situation ... Consequently, the Court concludes that the unexpected
change in the rules on voter registration one month before the ... parliamentary
election ... was, in the very specific circumstances of the situation, a solution devoid
of criticism under Article 3 of Protocol No. 1.

Consequently, the Court is in fact moderating the requirements laid down in the
Code following a concrete analysis of the situation, by refraining from adopting
the standards set out in the Code.
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3. Right to stand for election

The right to stand for election is central to many “electoral” cases submitted to
the Court. Most of the obstacles or hindrances arise prior to the elections, but
they also sometimes follow them.

3.1. Pre-electoral measures
3.1.1. Refusal to register candidatures

In the case of Sukhovetskyy v. Ukraine'® concerning the deposit required to
stand for election, the applicant had contended before Ukraine’s Supreme
Court, in vain, that his annual income was insufficient for him to pay this sum.

Among the relevant international documents, the Court cites (paragraph 38) the
Code in connection with “submission of candidatures” (I.1.3.vi.):

If a deposit is required, it must be refundable should the candidate or party exceed
a certain score; the sum and the score requested should not be excessive.

In considering the legitimate aim of this infringement of the right to free elec-
tions, the Court (paragraph 61) refers to this paragraph and a joint report by
the Venice Commission and the OSCE, which regards the aim of discouraging
frivolous candidatures as a legitimate one, provided that serious candidatures
are not discouraged. It then notes that the amount of the deposit required under
Ukrainian law is one of the lowest in Europe (paragraph 70). This meets one
of the requirements vis-a-vis deposits set out in the Code. Again, “in view of the
relatively low amount of the sum involved, the electoral campaign services pro-
vided by the State (see paragraphs 15-17 above), and the other burdensome
costs of organising elections which such deposits may help to allay, the Court
does not find the measure arbitrary or falling outside the State’s wide margin of
appreciation” (paragraph 72). The Court thus focuses on only one of the criteria
set out in the Code, and does not expand on the fact that the deposits were only
returned to candidates and parties that obtained at least 4% of the national vote
(paragraph 14). It therefore does not pronounce on the question of whether this
4% figure is excessive. It is also true, however, that the applicant’s main conten-
tion was that the deposit required exceeded his annual income, with no mention
of the 4% threshold.

3.1.2. Failure to reinstate candidatures

The case of Petkov and others v. Bulgaria'®' concerned the failure to reinstate can-

didates on the electoral lists (the applicants had been struck off — “deregistered” —
following allegations of collaboration with the communistera secret and security
services), despite the annulment of the deregistration decision (four days after the
elections in the case of one, and two days before in the case of the others).

160. Sukhovetskyy v. Ukraine, No. 13716/02, 28 March 2006.
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57



58

European electoral heritage

Under “relevant international documents” the Court quotes the Code at length,
particularly the provisions on the stability of electoral law (Guideline ii.2.b.).

The Court observes in this connection that the difficulties encountered by the
electoral authorities vis-&-vis the delays in issuing administrative decisions were
attributable to the public authorities because the electoral law “was enacted less
than two and half months before the elections ... at odds with the recommen-
dations of the Council of Europe on the stability of electoral law” and because
“the practical arrangements for the application of this rule (on the deregistration
of candidatures) were clarified by the Central Electoral Commission just twelve
days before the elections”. The Court therefore concludes that Article 3 of Proto-
col No. 1 was violated.

3.1.3. Dissolution of political parties

In the case of Republican Party of Russia v. Russia,'? the applicant party com-
plained of its dissolution as decided by the Minister of Justice of the Russian
Federation on the grounds that it had a membership of under 50 000 and fewer
than 45 regional federations with over 500 members each, contrary to the law
on political parties. It relied in particular on Article 11 of the Convention.

Among the relevant international instruments, the Court quotes the Code (para-
graph 61), especially the provisions on the stability of electoral legislation (para-
graphs 63 to 65).

It notes that “the minimum membership requirement is not unknown among the
member States of the Council of Europe”, but that “the required minimum mem-
bership applied in Russia is quite the highest in Europe” and that “domestic leg-
islation on these requirements has changed frequently over the last few years”. It
is not convinced by the respondent state’s justifications of this legislation, namely
that it was aimed at avoiding public expenditure and excessive fragmentation of
parliament, as these aims were achieved by other measures that were already
in place. The Court then recalls that “frequent changes to electoral legislation
will be perceived, rightly or wrongly, as an attempt to manipulate electoral laws
to the advantage of the party in power”, an assertion that is very similar to that
used in the explanatory report of the Code. The Court concludes as follows:

the applicant’s dissolution for failure to comply with the requirements of minimum
membership and regional representation was disproportionate to the legitimate
aims cited by the Government. There has accordingly been a violation of Article
11 of the Convention

It should be noted that the Code provides that “democratic elections are not pos-
sible without respect for human rights, in particular freedom of expression ...
freedom of assembly and freedom of association for political purposes, includ-
ing the creation of political parties”, and that “restrictions of these freedoms must

162. Republican Party of Russia v. Russia, No. 12976/07, 12 April 2011.
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have a basis in law, be in the public interest and comply with the principle of
proportionality”. These arguments are similar to those used by the Court.

3.1.4. Television coverage of election campaigns

This issue emerged for the first time in the case of Communist Party of Russia and
Others v. Russia.'s® The applicants were two political parties that had stood for
the 2003 parliamentary elections and six individuals who had voted for these
parties. The elections had been covered by the main national broadcasting cor-
porations, three of which were directly controlled by the state and two indirectly
attached fo the state. The applicants contended that the television coverage had
been generally hostile to the opposition parties and candidates and that the
United Russia Party, which represented the pro-government forces, had exerted
influence on the television companies to secure favourable reporting, with the
result that the elections had not been free.

The Court draws on several international documents and, obviously, refers to the
explanatory report of the Code, which stresses equal opportunities and in par-
ticular the neutrality requirement for the public media (paragraph 2.3).

In its (nonfinal) judgment, the Court basically seconds the findings of the
Supreme Court of the Russian Federation, which had examined an application
to cancel the election results. The applicants produced no direct evidence that
the Government of the Russian Federation had abused its dominant position in
the television companies. The TV journalists themselves did not complain of any
undue pressure from the government or their superiors during the election cam-
paign. Drawing on the opinion of the OSCE, the Court agrees that the media
coverage was not favourable to the opposition, but it considers that it is very
difficult, indeed impossible, to draw a causal link between “excessive” political
publicity and the number of votes obtained by a party or candidate. It concludes
that Article 3 of Protocol No. 1 was not violated.

3.2. Post-electoral measures
3.2.1. Cancellation of elections

The problem of the cancellation of an election — an extremely serious measure —
arose for the first time in the case of Georgian Labour Party v. Georgia.'®* The
applicant party complained of the cancellation of elections in two constituencies,
depriving 60 000 voters of their right to vote and preventing said party from
achieving the 7% threshold required for a seat in parliament.

Among the relevant international documents, the Court refers (paragraph 47)
extensively to the Code, particularly in connection with “the organisation of elec-
tions by an impartial body” (Guideline 11.32.1.).

163. Communist Party of Russia and Others v. Russia, No. 29400/05, 19 June 2012.
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It considers that the authorities did not validly justify their decision or surround it
with guaranties capable of preventing abuse of power. Noting that the central
electoral commission, instead of organising fresh elections in the two districts in
question, hastily decided to close the national election without any valid justifica-
tion, the Court holds that the applicant party’s right to stand in an election was
flouted in breach of Article 3 of Protocol No. 1.

3.2.2. Inability to exercise an elective mandate

Can someone have the right to stand for election and be elected, and then be
required immediately to renounce his mandate? This seems difficult to imagine,
but Tanase v. Moldova'® dealt with just such a case. It concerned a legal prohib-
ition on Moldovan nationals holding a second nationality from sitting in parlia-
ment after having been elected, subject to undergoing a procedure to renounce
the second nationality.

In its judgment, the Grand Chamber stresses the fact that the international
reports, especially those of the Venice Commission, have voiced unanimous
concerns and criticisms vis-a-vis the discriminatory effect of the Moldovan law.

Moreover, among the “relevant instruments adopted in the context of the Council
of Europe”, the Court mentions (paragraph 86) the Code, and more specifically
two passages from its explanatory report, on equal rights for dual nationality
holders and the stability of the electoral law (paragraphs 6.b. and 63-65).

In an attempt to ascertain whether the measure concerned really had the legiti-
mate aim of guaranteeing loyalty to the state (paragraph 168), the Court notes
that the overall electoral reforms have had a disproportionately negative effect
on the opposition, that some dual nationality holders are not affected by the
law, and that the amendments were adopted less than one year before the par-
liamentary elections:

the Court refers to the Venice Commission Code of Practice, which warns of the
risk that frequent changes to electoral legislation or changes introduced just before
elections will be perceived, rightly or wrongly, as an attempt to manipulate electoral
laws to the advantage of the party in power.

The Court is clearly using the Code here, especially since the terms used are
very similar to those of the explanatory report (paragraph 63: “voters may con-
clude, rightly or wrongly, that electoral law is simply a tool in the hands of the
powerful”). Furthermore, the reference to “one year before the elections” may
be seen as a further reference to the Code (Guideline 11.2.b.: “The fundamental
elements of electoral law ... should not be open to amendment less than one
year before an election”).

165. Tanase v. Moldova, No. 7/08, 27 April 2010.
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4. Right of appeadl

In a number of States Parties to the Convention, electoral litigation commonly
comes under the jurisdiction of electoral commissions and then the ordinary
courts.

4.1. Electoral commissions

In the judgment Georgian Labour Party v. Georgia,'¢® the applicant party com-
plained about the composition of the electoral commissions. For instance, most
members of the central electoral commission were representatives of the political
forces in power. Furthermore, this commission had reached its decisions on a
majority basis, which enabled it to ignore the applicant party’s many complaints
about the irregularities that it had noted.

Among the relevant international legal texts, the Court refers (paragraph 47)
extensively to the Code, particularly in connection with “the organisation of
elections by an impartial body” (Guideline 11.3.1.). It also quotes its explana-
tory report: “In states where the administrative authorities have a long-standing
tradition of independence from the political authorities ... [it is] acceptable for
elections to be organised by administrative authorities, and supervised by the
Ministry of the Interior” (paragraph 69). On the other hand, in countries with
little experience of organising pluralist elections, independent, impartial elect-
oral commissions are needed to ensure that elections are properly conducted
(explanatory report, paragraphs 70-71).

In this case, however, the Court does not go into all the criteria laid down in the
Code on the composition of these commissions. Given the applicant party’s criti-
cism of the lack of independence vis-a-vis the political authorities, it concentrates
on this criterion. While an OSCE report regretted the lack of political balance
in the electoral commissions and noted a few cases of dysfunction in these bod-
ies, the Court notes that there is no evidence that the rights and interests of the
applicant party were directly restricted by the action or inaction of the electoral
commissions. Moreover, it states in paragraph 109:

the Court cannot find a violation of Article 3 of Protocol No. 1 solely on the basis
of the allegation, no matter how plausible it is, that the system created possibilities
for electoral fraud; instead, the applicant party should have submitted evidence of
specific incidents of alleged violations.

Here again the Court avoids abstract considerations, rejecting the allegation of
partiality on the basis of appearances.

166. Georgian Labour Party v. Georgia, No. 9103/04, 8 July 2008.
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4.2. Ordinary courts

The ineligibility of individuals based on their activities within political parties that
have been declared illegal and dissolved was central to the cases of Etxeberria
and others v. Spain and Herritarren Zerrenda v. Spain.'%”

Among the relevant instances of international law and practice, the Court (par-
agraph 37) refers to the Code in respect of an “effective system of appeal”

(Guideline 11.3.3.).

It notes that the time allowed to the groupings in question to submit their appeals,
namely two days, was short, and then recalls that the standards established
by the Venice Commission in the Code recommend a time limit of three to five
days at first instance. It therefore seems to be taking the recommendations of
the Code seriously. However, after its analysis in concreto, it decided to qualify
these abstract principles, to the effect that it had not been demonstrated that a
period of two days was too short to allow the applicants to appeal and appro-
priately defend their interests. The Court therefore concluded that Article 13 had
not been violated.

The judgment Grosaru v. Romania'®® is particularly interesting as regards the

parliamentary representation of national minorities. It concerns a refusal by the
central electoral office in Romania to grant a parliamentary mandate to a rep-
resentative of the Italian minority, even though the latter had received the larg-
est number of votes at the national level in the parliamentary elections, and the
fact that this mandate was granted instead to a different representative of this
minority who had obtained the largest number of votes in only one constituency.

Among the relevant instances of international law and practice, the Court makes
extensive reference (paragraph 22) to the Code in connection with an “effective
system of appeal” (Guideline 11.3.3.).

It goes on to note (paragraph 55) that:

no national court ruled on the interpretation of the legal provision at issue. Thus,
the Supreme Court of Justice rejected the applicant’s challenge as being inadmis-
sible, considering that the decisions of the central office were final. Subsequently,
the Constitutional Court informed the applicant that it had no jurisdiction in elect-
oral matters.

The Court recalls that it is important for such allegations to be examined “in the
context of judicial proceedings”. A further reference (paragraph 56) is made to
the Code:

That approach has, moreover, been confirmed by the Venice Commission in its
Code of Good Practice in Electoral Matters, which recommends judicial review of
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the application of electoral rules, possibly in addition to appeals to the electoral
commissions or before parliament.

Considering “the lack of clarity of the electoral law as regards national minori-
ties and the lack of sufficient guarantees as to the impartiality of the bodies
responsible for examining the applicant’s challenges”, the Court concludes that
Article 3 of Protocol No. 1 was violated, as was Article 13 of the Convention in
conjunction with Article 3 of Protocol No. 1.

The Code would seem to have been particularly influential here because the
judgment constitutes a reversal of precedent. It was the Court’s first ruling that
Article 13 had been violated in conjunction with Article 3 of Protocol No. 1,
which combination it had previously avoided.'®?

In the case of Namat Aliyev v. Azerbaijan,'”® a candidate for the parliamentary

elections complained of irregularities and violations of the electoral law and
of the fact that the elections had not been effectively examined by the authori-
ties, primarily the electoral commissions, but also, subsequently, by the appel-
late court and the Supreme Court of the Azerbaijan Republic. The latter had set
out extremely formal grounds in order to avoid examining the substance of the
applicant’s complaints.

Having extensively cited the Code (Guidelines 11.3.1., “The organisation of
elections by an impartial body”, and 11.3.3., “An effective system of appeal”),
which cautions against “excessive formalism in examination of election-related
appeals”, the Court criticises the courts in question. It states that “such a rigid
and overly formalistic approach was not justified under the Convention”. Since
the point at issue was compliance by the state with its obligation to organise
free and impartial elections, the domestic courts should have reacted by taking
reasonable measures to investigate the alleged irregularities, without imposing
excessively strict and unreasonable procedural obstacles on the applicant. The
latter relied not on Article 13 but on Article 6, which is not applicable to elec-
toral matters. However, the Court confirmed its wish to sanction the lack of an
effective appeal in electoral matters for the first time by imposing on states a
procedural obligation based on Article 3 of Protocol No. 1, finding a violation
of this provision.

Lastly, in its judgment Communist Party of Russia and Others v. Russia,'”! the
Court accepted that although the appeal facilities made available during the
election campaign to lodge complaints about the partiality of television com-
panies might have been insufficient, the applicants had nonetheless been able
to request the cancellation of the results by the Supreme Court of the Russian

169. Commission (decision), Estrosi v. France, No. 24359/94, 30 June 1995; Pierre-Bloch
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Federation. The latter had examined the applicants’ requests and issued a rea-
soned judgment, and its independence had at no stage been challenged. The
fact that the Supreme Court had only studied some of the recordings of the TV
broadcasts produced by the applicants (“sampling method”) did not render this
appeal ineffective. Furthermore, the Court did not note any procedural defect
in the proceedings before the Supreme Court. In short, there was no violation
of Article 13.

5. Conclusions
5.1. Partial consideration of the Code

As the Grand Chamber stressed in its judgment Tanase v. Moldova,'”? the Court
is careful to consider the relevant international instruments and reports, in par-
ticular those issued by other Council of Europe bodies, in interpreting the guar-
anties provided under the Convention and determining whether there is any
European common standard in the relevant field. The Code figures large among
these international instruments, and when it is taken into account it has a varying
degree of influence over case law.

The Court has apparently interpreted the Convention “in the light” of the Code
in a number of cases concerning the lack of an effective remedy in electoral mat-
ters, and also the issue of ineligibility (for instance, non-reinstatement of candi-
dates on the electoral list despite the cancellation of a decision on deregistration
or dual nationality holders being barred from exercising their mandates).

In other cases, the influence of the Code seems weaker, merely reinforcing the
Court’s arguments. This applies to several cases concerning breaches of the
right to stand for election (the dissolution of a party, or a deposit requirement),
or limitations on voting rights (vis-G-vis convicted prisoners and persons under
guardianship).

Nevertheless, the Court has clearly distanced itself from the recommendations
of the Code on several occasions. Each time, the Court seems to consider it
with interest but ultimately decides to discard it, considering that the case under
consideration and a concrete appraisal of the situation call for some qualifica-
tion. For instance, the “postrevolutionary” situation in Ukraine was regarded
as requiring flexibility in analysing the stability of the electoral law. The Grand
Chamber has also held that under certain circumstances a law could adequately
fulfil the requirements of individualising sentences imposed on prisoners, in con-
nection with deprivation of their voting rights. Moreover, the Court is sometimes
rather fastidious about evidence, requiring the applicant to specify the extent to
which a given appeal time limit was too short or to report on incidents showing
that the action or inaction of electoral commissions infringed his right of appeal.

172. Tanase v. Moldova, No. 7/08, 27 April 2010, paragraph 176.
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In short, the Court uses the Code as a valuable source of inspiration, but does
not consider itself bound by its requirements.

Beyond any comparisons between the conclusions of the Court and the recom-
mendations of the Code, which in fact reveal more complementarity than diver-
gence, the Code has the advantage of shedding fresh light on cases, assisting
in the elucidation of European standards. This is especially interesting given that
increasing numbers of cases concerning electoral rights are being submitted to
the Court. The past five years have seen many allegations of violations of the
right to free elections in central and eastern Europe (e.g. Azerbaijan, Bosnia
and Herzegovina, Bulgaria, Georgia, Latvia, Moldova, Romania, Russia and
Turkey). Two of these countries — Turkey and Azerbaijan — account for the larg-
est number of cases involving Article 3 of Protocol No. 1.

5.2. Random compensation for violations

Despite the fair number of findings of violation of the provisions of the Conven-
tion and Protocol No. 1, the Court has never invited a state to organise fresh
elections, whether in a single constituency or, a fortiori, nationwide. And yet it
is clear that in many fields it no longer seems to hesitate in applying Article 46
of the Convention, particularly with regard to judgment enforcement. There are
several possible explanations, apart from the politically sensitive nature of the
issue. Applicants do not usually demand fresh elections, knowing how difficult
the procedure would be, especially as they have since spent some time exhaust
ing domestic remedies and carrying out proceedings with the Strasbourg Court.
Furthermore, fresh elections, which may be less open to criticism, have in most
cases been held in the meantime. In short, restitutio in integrum here seems if not
impossible then at least extremely difficult. The Court’s cautious approach is also
adopted by the Committee of Ministers of the Council of Europe.

This leaves the possibility of the Court granting the victim of the violation “just
satisfaction” under the terms of Article 41 of the Convention. Such compensa-
tion does not concern material damage, because the Court refuses to conjecture
about a candidate’s chances of being elected or the latter’s failure to receive the
remuneration or allowances payable, for instance, if he or she had been elected
to parliament. On the other hand, the Court may award a sum of money for the
non-material damage caused by the violation. It also sometimes confines itself to
declaring that the finding of violation is sufficient.

Beyond individual compensation, the question of enforcing the Court's judg-
ments is fairly serious since many of the “electoral” cases submitted to the Court
point to underlying structural problems. In this connection, the United Kingdom'’s
persistent refusal to grant voting rights to convicted prisoners is a major cause
for concern, especially as, if we set aside such geopolitical problems as Cyprus
and Transnistriq, it is the first ever case of deliberate non-enforcement of a judg-
ment, issued, moreover, by the Grand Chamber.
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At all events, democracy is and will remain the only political model envisaged
by and compatible with the Convention. And of course genuine democracy is
impossible without genuinely free elections.

6. Representation of women in elected bodies

Lydie Err'73

Parity democracy, political parties and electoral systems

Democracy, or in other words the sovereignty of the people, implies the separa-
tion of powers, the rule of law and human rights. The term “parity” comes from
the Latin “paritas”; in Latin, “par” means “equal” or “similar”. The aim of parity
is the fair representation of the electorate, which as we know is made up of men
and women, whose sexual difference is essential for the survival of the human
race.

The difference between the sexes, which nobody disputes, is used as the pre-
text for an allocation of human activities that was understandable when these
activities were limited to hunting and gathering but has long been totally unwar-
ranted. Yet men and women continue to be assigned specific activities.

Activities that attract litle or no pay such as domestic and voluntary work are sill
reserved for women, whereas the more rewarding and better-paid activities are
mostly still carried out by men. Politics forms part of the latter category of activi-
ties in which women are still largely in the minority. This is an indisputable fact
and it is important to look into the reasons for it.

The first is undoubtedly the unpaid work carried out for the most part by women
in the family. Families are not just consumption units but also labour production
units. Yet this labour, which cannot be separated from the organisation of labour
as a whole, is not considered an economic activity. As a result, it is not taken
into account when calculating the wealth of nations as reflected in Gross Domes-
tic Product (GDP).

This overlooked share of human labour is considerable, however. Switzerland
has assessed the value of domestic work in commercial terms, and in 1998 it
was estimated at CHF 215 billion or over half of its GDP (CHF 172 billion for
house work + CHF 43 billion for the care of dependants), while the time devoted
to it (7.25 billion hours in 2000) was calculated to be greater than that spent on
paid work (6.7 billion hours).

The whole of society benefits from the domestic work performed by women
because it represents major savings for the state in the health and education

173. Mediator of the Grand Duchy of Luxembourg.
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fields, whether they do it themselves or employ other women for the purpose.
This work is not taken into account if it is carried out in a private capacity in the
family, but is if it is done by other women whose identical activities are paid for
(albeit poorly) and hence considered to form part of a country’s economic activi-
ties. Where is the consistent economic thinking in all of this?2

The reader may be wondering why | am digressing into the world of work when
the subject here is politics. The purpose is to show that access to politics is more
difficult for women than for men because they do much of the unpaid work in
the home which, although crucial for families and society and requiring just as
broad a variety of technical, ethical and organisational skills as any other work,
is not valued by the community. The scale of values attributed to different types
of work is disadvantageous to women.

Although, on the whole, occupations are now mixed, they are still segregated
in the sense that some, particularly those that are the most called on and valued
by society and the economy, are still very difficult for women to gain access to.
Among these is politics, which will tend to remain the exclusive domain of men
unless the political will to change these regrettable and unfair circumstances
results in more equality in the distribution of tasks, particularly political tasks.
The number of women in politics is increasing but the “natural” rate of progress
is too slow for them to be able to influence matters.

By way of explanation of the unsatisfactory state of parity democracy, | would
like to make the following points:

- Women do about three quarters of the world’s work, including practically
all of the essential but unpaid work, which is not included in GDP figures;

- Women who have a job earn 20% less than male colleagues with equal
skills in the same job or in work of the same value;

- Payment systems for unskilled work are far less advantageous when the
work is performed by women than they are for male staff.

The result is that while men are no more active than women, they are richer.
Women possess only 1% of the world’s wealth and this is linked to some extent
to civil inheritance laws. Women also find it more difficult to attend the training
needed for access to the labour market outside the household and are often con-
fined to their homes from a very early age. They are subject to structural forms
of discrimination such as domestic violence, which is one of the world’s most
widespread evils.

Women have also been excluded for too long from active and passive electoral
rights, but the fact remains that they have the right to be involved, and states
have a duty to involve them, in public and private decision-making processes.
As long as women are not involved in decision making, democracy will be
incomplete.

Representation of women in elected bodies

To remedy this situation, which is unacceptable in any self-respecting democracy
that also respects its citizens, the representation of women must be increased
to such an extent that they can have a real influence on legislative processes.
In politics and in business, quotas are an effective means of increasing the
presence of women. A significant presence of women in politics is particularly
necessary because the lack of balanced representation threatens democratic
legitimacy and constitutes a violation of the fundamental right to equality. It
goes without saying that the activities of political leaders reflect the priorities of
elected representatives, which are influenced by their different experiences of
life, which will vary depending on which gender they belong to. Since human-
kind is divided into two component parts, it is essential that both of these parts
take part in decision making on public affairs (res publica), as the public interest
is a matter for the whole of society, made up of both men and women.

According to statistics from the Inter-Parliamentary Union (IPU), the percentage
of women elected in the 35 years since the First World Conference on Women in
1975 has increased by 7%, in other words, 1% every five years. If this progres-
sion were linear, which it is not because there have been drops and sharp rises
in representation rates, we would have to wait another 160 years to reach per-
fect parity. In 2010, the percentage of elected women was 19% and in 2012
it can be estimated to be about 20%. The IPU therefore concluded that quotas
would be the ideal way to increase the number of women in decision-making

bodies.

In the legal system, quotas are a logical consequence of the fact that humankind
is divided info two genders and of the principle of equality, which is generally
included in constitutions. In this connection, it is worth referring to the Venice
Commission’s “Code of good practice in electoral matters” adopted in 2002
(“the Code”): “Legal rules requiring a minimum percentage of persons of each
gender among candidates should not be considered as contrary to the principle
of equal suffrage if they have a constitutional basis”.

To achieve an acceptable minimum proportion for the gender currently under-
represented within a reasonable time frame and then, in the future, a critical
mass for both sexes, we need to set quotas that initially address the first problem
and then, in the longer term, the second.

It follows that the quotas to be introduced must relate to both women and men so
that a critical mass can be reached. This was set at between 30% to 35% by the
United Nations Committee on the Elimination of Discrimination against Women
(CEDAW) in 1997 and at 40% by the European Parliament in 2001. Like the
European Parliament, the Committee of Ministers of the Council of Europe, in
recommendations issued in 2003 and 2004, recommended that parity should
be understood to require the presence of at least 40% of each sex in elected
bodies. It should still be emphasised that this proper proportion of men and
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women is not an end in itself but a means of changing politics so that its deci-
sions take account of the two halves of humankind as a whole.

While it is true that the primary goal of electoral legislation is not gender equal-
ity but the proper representation of the population and the parties in contention,
it is still essential that both men and women, who are different but equal, be
equally represented in the country’s institutions. Bearing in mind that both halves
of humankind contain all the categories in society, we should remember the
indisputable truth that women, who actually form the majority of the world popu-
lation, are not a category but an essential component of humankind.

For this reason, introducing quotas for the sexes does not necessarily mean
that they should subsequently be introduced for young people, immigrants or,
in short, any persons belonging to a specific category in society, when it goes
without saying that all these categories are constituted of both women and men.

It should be pointed out straightaway that while education for all but especially
for women is one of the keys to progress along the road to parity democracy, as
is the historical, cultural and religious context of the country concerned, the most
important factor of all is the strength and the convictions of political parties, as
they are the main players in elections.

The importance of all these factors is broadly acknowledged, as is that of the
electoral system in the strictest sense, that is to say the means by which voters
express their political preferences and how votes are translated into political
mandates or seats. These systems are generally divided into three types: the
maijority system, the proportional representation system and the mixed system.

For a more detailed andlysis, | would refer you to the report | presented to
the Parliamentary Assembly of the Council of Europe in January 2010 entitled
“Increasing women's representation in politics through the electoral system”,
and the report adopted by the Venice Commission in 2009, entitled “The impact
of electoral systems on women’s representation in politics” (CDL-AD(2009)29),
itself based on a report by Michael Krennerich.

Some aspects of electoral systems have a decisive effect on the proper repre-
sentation of both sexes because the effectiveness of quotas differs not just on
account of their nature and their means of application but also on account of
the particular electoral system adopted. The Venice Commission’s study relates
solely to electoral systems used to elect single or lower house legislatures, as
was, moreover, the case with the IPU survey mentioned above and a 2008 study
commissioned by the European Parliament on “Electoral gender quota systems
and their implementation in Europe”. This means that this report only covers elec-
toral legislation relating to national elections.

According to the Venice Commission’s report, one of the most obvious con-
clusions is that countries applying proportional representation systems have
a higher proportion of women in their parliaments than those with majority
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systems. Mixed electoral systems (such as mixed member proportional systems)
appear fo be more conducive to women'’s parliamentary representation than
majority systems but less so than traditional proportional representation systems.

It should also be noted that proportional voting systems are actually more favour-
able to all “atypical” candidates, in other words, all those other than middle-
aged or older men. Choosing an electoral system that is more conducive to the
representation of women should therefore also automatically facilitate the candi-
datures of young and elderly people and immigrants and other less mainstream
categories.

The size of multi-member constituencies also seems to play a role. Some believe
that the larger they are, the more chance women have of being nominated and
elected because of the higher number of candidatures.

What is true is that the size of a party — in other words, the number of seats it
wins or expects to win in a given constituency — sometimes plays an even greater
role. It would seem that only those parties that can predict that they will win sev-
eral seats in a constituency truly try to balance male and female candidatures,
thus assisting women candidates.

Legal thresholds, which set the minimum percentage of the vote that a party
must receive to be assigned seats, would not usually be conducive to the repre-
sentation of women because they often prevent small parties that may represent
women’s interests from being represented in parliament. However, in practice,
as a result of legal thresholds, only relatively large parties get into parliament —
they even profit from the exclusion of small parties. Since they have more room
on their lists, it is easier for them to nominate women and help them to win seats.
Nonetheless, the Parliamentary Assembly criticises legal thresholds of more than
3% for other reasons linked to fairer and more democratic representation.

In majority systems in single-member districts, only individual candidatures are
possible. In proportional representation systems, voters are presented with differ-
ent types of lists: closed, open or free. High thresholds effectively exclude new
political parties, which are the least representative of the population, and con-
solidate the larger parties, providing them with greater stability and making it
easier for elected politicians to retain their seats.

With closed lists, the political parties determine the order in which candidates
will be allocated any seats won and the voters endorse the entire list and are
unable to change the order.

With open lists, on the other hand, voters may express preferences for particular
candidates, changing the order in which they are ranked on the list. With free
lists, voters may even choose between candidates from different lists — a process
known as panachage or cross-voting.
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The type of list that is most conducive to the representation of women depends
on whether gender quotas are applied when deciding on the order on the list
and whether they are actually implemented - in which case closed lists seem
the most conducive, but also on the extent to which women organise themselves
and actively campaign for women candidates — in which case open lists do not
necessarily run counter fo women'’s inferests.

The impact of gender quotas differs according to the different electoral systems.
The aim of gender quotas is not just to improve the representation of women but
also to strike a balance between the representatives of both sexes in politics by
establishing a minimum and maximum percentage of representatives of each
sex on electoral lists and, in the best-case scenario, in the executive bodies of
political parties and the bodies responsible for putting forward candidates for
election.

It should be said that quotas are widely applied to ensure the representation of a
region (official quotas), while those intended to secure the representation of cer-
tain socio-professional categories or other groups (linguistic, ethnic or religious)
are often applied informally.

Both official and unofficial quotas are used to ensure proper geographical and
socio-professional representation while leaving the voter with a free choice and
offering a range of possible candidates whose breadth depends on electoral
laws. They do not ensure the election of representatives chosen on the basis of
informal quotas but do ensure the election of a given number of candidates on
the basis of geographical quotas, which is in fact the number of elected repre-
sentatives per constituency. It is reasonable to infer from this that quotas do not
in any way restrict voter choice; instead, they make for more diversity in the
choice of candidates.

It should be noted that there are different types of quotas, namely results-oriented
quotas and means-oriented quotas.

In results-oriented quota systems whole lists or a fixed number of seats are
reserved for women. In addition to Afghanistan, this system is applied in several
African countries — Burundi, Rwanda, Uganda, Tanzania, and to a lesser extent,
Sudan and Kenya. This type of quota, which was also applied in the former
communist countries of central Europe, is currently less popular despite its obvi-
ous effectiveness because it is considered to restrict voter choice. If we accept
this reasoning, it should also be applied to closed list systems, as here parties
decide on the order in which their candidates will be elected. It is worth point-
ing out that it is in such list systems that quotas can be most effective provided
that the competing political parties are able to agree on the principle of closed
lists and an appropriate penalty if the rule is broken. Maximum effectiveness can
be achieved if non-compliant lists are simply declared inadmissible rather than
providing for a system of fines.
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Means-oriented quotas may be legally imposed or optional. Legal quotas are
compulsory for all electoral lists, whereas optional ones are applied only by par-
ties that wish to adopt them.

It should be said that the effectiveness of the two types of quotas depends on
the electoral system to which they are applied, in other words, whether quotas
are means-oriented or results-oriented, whether they are clear about the order
in which women candidates will be placed on lists and, assuming that the
head of the list has a special part to play, whether it is possible, or whether
there is some political desire, for it to have two heads and to consist of a man
and a woman.

Quotas are all the more effective if proper penalties are applied when they are
not complied with, such as declaring a list inadmissible or leaving a place not
taken by a member of the under-represented sex vacant. There are also systems
in which fines are imposed on parties that present a lower number of women
than the baseline quota and financial rewards are granted to those that pre-
sent a higher number. So far, such financial measures have failed to prove their
worth, meaning that declaring lists inadmissible and leaving places vacant are
the most effective penalties.

In order to advance the cause of equal choice in electoral systems, selecting
the right quota type and method is a crucial factor but not enough in itself. It
is essential and a matter of priority, as the Venice Commission recommends,
to add a provision to constitutions on the principle of gender equality (in and
before the law but also in practice) and on non-discrimination and to combine
it with the possibility of an exemption to allow affirmative action. While in prin-
ciple affirmative action is intended only to be temporary, this is not the case for
gender quotas that work for both sexes. (In Norway, for example, quotas cur-
rently work in favour of men.)

In the Venice Commission’s report, it was found that in theory the parliamentary
representation of women was particularly fostered by an electoral system that
combined a vote on a proportional list in a large constituency and/or a constitu-
ency covering the entire national territory with a legal threshold, closed lists and
a mandatory quota that provided not only for a high portion of female candi-
dates but also for strict rank-order rules, such as a zipper system, and effective
sanctions for non-compliance.

| cannot conclude without saying that in order to achieve parity, it is essential to
prevent or discourage the holding of multiple offices. This also has the advan-
tage of bringing new people into politics, which is beneficial both for parties
and for voters. There is also good reason to think that restrictions on multiple-
office holding may check the current decline in voter turnout, the scale of which
is threatening the democratic functioning of our institutions.
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Transparent, adequate and fair funding for all candidates, political parties and
election campaigns is a means of ensuring that the public will accept political
funding arrangements.

Education on equality for children and adults, particularly political profession-
als, journalists, the judiciary and teachers, will also help to promote equality in
both the public and the private spheres.

In conclusion, it should be pointed out that the driving force behind all change
is political will.
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