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1. General Remarks
This paper contains comments on three documents,

— Draft 20/09/2001, Bill of Ukraine on incorporati@f amendments into certain legislative
acts of Ukraine following the passing of the Acttiraine entitled “On political parties in
Ukraine” (Draft), together with

— Information for the draft Bill of Ukraine “On imcporation of amendments into certain
legislative acts of Ukraine following the passirfgtlie Act of Ukraine entitled “On political
parties in Ukraine'(Information) and

—the Law of Ukraine “On Political Parties in Ukmal', as signed by President Kuchma on
5 April 2001 (Law on Political Parties).

All documents are English translations of Ukrainaiginals. However, the terminology used
in these translations is not entirely consistemi] #he translations of thBraft and the
Information had to be clarified twice for the purpose of thginion. These comments are
therefore based on the assumption that there arettmer relevant ambiguities or other
deficiencies in the English translations.

Part | of theDraft refers to two legislative act of Ukraine — the CadeCivil Procedure and
the Act of Ukraine “On associations of citizensheBe two sources have not been available,
which limits the possibilities to comment on thebstance and details of tHeraft. It is
therefore possible to comment only on part |.1flthe Draft containing proposals to add to
the Code of Civil Procedure a Chapter/Blwith Articles 248-27, 248-28 and 248-29 and on
general remarks made in th@ormation.

According to section 3 of thiemformation the purpose of the proposals in iaft Decree is
to change provisions of the Code of Civil Procecafrélkraine and of an Act of Ukraine “On
associations of citizens”, and the aim of thesengba appears to be twofold.

Mainly and in the first place, the changes are saide proposed in order to make the Civil
Code and the Decree on Public Unions compatiblk thiLaw on Palitical Parties and thus

to avoid dual legislation on regulation of the arigation and activities of a political party. In
this aspect the proposals mainly deal with prowisiooncerning procedure when requests are
made “for prohibition of the activities of a potiéil party” or to cancel the registration
certificate of a political party.

Apart from that and secondly, the changes aresdgbto have a far broader aim. According
to section 3 of thelnformation they are also proposed in order “ensure reliable
implementation of the constitutional rights andefiems of citizens to unite to form political
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parties and adherence to the democratic princfplethe foundation and activities of political
parties, and should create additional guaranteedtiol over state executive offices, thus
reducing the incidence of violation of constitutbnights and freedoms of citizens.”

These latter words raise some general questionshwb some extent touch upon not only
the Draft but also its base, the already enadied on Political Parties, and on provisions of
the Constitution of Ukraine concerning politicalriies. These general questions have to be
addressed first and before it is possible to addtke more specific questions concerning
procedure when measures against a political pagtg@ntemplated.

Of possible general questions only two are addiessee. They are addressed with the aim to
clarify what obligations are put on political pagiand what risks they encounter in the case
of non-compliance.

2. Activity requirements for political parties

The first general question addressed here is whethiical parties should be required to act
not only locally or regionally, but also nationwid&ccording to Article 3 Section 2 of the
Law on Poalitical Parties there is such a requirement of nationwide activiBolitical parties
shall be formed and shall operate in Ukraine onievhaving the all-Ukraine [nation-wide]
status.” This general provision is followed up irtiéles 10 and 11 of the sarhaw. Article

10 requires at least ten thousand signatures ddibifan citizens for registration of a political
party, which signatures must be collected in astléao-thirds of the districts of at least two-
thirds of the oblasts of Ukraine and in the cié¥Kyiv and Sevastopol, and in at least two-
thirds of the districts of the Autonomous Repulaiche Crimea. And according to Article 11
Section 6 it is mandatory for a newly registereditipal party to set up “regional, city, and
district organisations in most regions of Ukraiimethe cities of Kyiv and Sevastopol, and in
the Autonomous Republic of the Crimea” within sbomths from the date of registration.
Failure to comply with these requirements may leadevere measures against the failing
political party, mainly cancellation of the failingarty’s registration certificate according to
Article 24 of theLaw on Political Parties or a ban of the party by court ruling according to
Article 21 of the sameaw.

The requirements to found a political party and teguirements concerning its activities,
once it is duly founded and registered as outlimethe Law on Political Parties, are very
elaborate; the threshold for founding new partsegeiry high and so are both the demands on
their future activities and the risks, if full cotigmce is not achieved.

But are so high a threshold and so far reachingagieisrand high risks really reasonable in a
modern pluralistic democracy? There are at leastn&in reasons why the answer hardly can
be yes:

The first reason is that the difficulties of theufming process and the demands on future
activities will be an impediment to any challengethie existing party system arising out of
new political ideas. But to raise such obstaclasmigiood reaction to challenges of this kind.
Such challenges should be met in political debate#, by administrative requirements or
administrative procedure.

The second reason is that the quoted provisiortBedfaw on Political Parties appear to be
based on the assumption that all political pasiesuld be activeationwide — not only in a
region of the country or locally. This assumptisndifficult to accept. The democracies of
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Europe offer many examples of well establishedtjgali parties with an agenda focused on
and with support concentrated to some part of thentty only; and there are even more
examples of political parties, which are exclugivattive on the local level and within the
geographical borders of a local community or a proe and which play an important role for
democratic life there.

Because of these reasons it is not entirely beyouibt that Articles 21 and 24 of thaw on
Political Parties are in compliance with today’s European standards.

3. Restrictions for membership in political parties

The second general question addressed here tougioes restrictions for membership in
political parties. According to Article 6 Sectiorof theLaw on Political Parties only citizens
with a right to vote under the Constitution of Ukiashall be eligible as members of political
parties, and according to Article 70 of the Consitin of Ukraine only citizens of Ukraine
have the right to vote at elections and referenduhtmis, foreign citizens and stateless
persons do not have voting rights under the Catitit, and therefore they cannot be party
members either. Consequently, the right to freedafmassociation in political parties
according to Article 36 of the Constitution is \abin citizens of Ukraine only.

Restrictions on political activities of foreigniziétns and stateless persons are possible under
international law. The reason usually given fosthile is the wish to avoid foreign policy
conflicts. But can this reason justify the geneatiusion of foreign citizens and stateless
persons from membership in political parties? Thentioned provisions make it difficult, if
not impossible, forll foreign citizens and stateless persons to pastieifn the organized
political life in the Ukraine in general. This incles organized political activities on both the
national and the local level, and no exception @&lenfor those foreign citizens and stateless
persons who have their permanent and legal residertbe country.

Provisions regarding political activities of foraigitizens and stateless persons, however,
should take into account that even these indivilaged included in guarantees for basic rights
according to the human rights documents which gmgli@able in Europe. In 1992 the
Convention on the Participation of Foreigners iblRuLife at Local Level (ETS no. 144)
was opened for signature by the member Stateseo€tuncil of Europe, and it entered into
force in 1997. It may also be mentioned that theogeian Union has made it mandatory for
its member States to grant foreign citizens from-déuntries both voting rights and
eligibility to public office in general electionsidhe local level.

One reasonable way to comply with these Europeardatds could be to let foreign citizens
and stateless persons to some extent participatieinpolitical life of their country of
residence. A way to achieve this couldrioéto make citizenship a necessary precondition for
voting rights on all levels of general electionsl aeferendums as well as for eligibility to
public office and membership in political partiésstead it could be advisable for the country
of residence to seek different solutions for:

— eligibility to public office in general elections,
— voting rights in general elections, and

— —membership in political parties.
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Further, it could be reasonable to distinguish eetwthe

— national and
— local level of democratic government in the count

At the very least the country of residence shoulaken membership in political parties

possible for foreign citizens and stateless persbosit should also be noted that foreign
citizens and stateless persons in many Europeartrggsican vote in local elections and even
can be elected to local public office in such etets.

If a political party in the Ukraine would wish tateaccording to these European standards, it
would take the considerable risk that such anaitivé could be viewed as a transgression of
the Constitution of Ukraine and th&w on Political Parties and that this view could lead to
measures against the party.

4. Measures against a political party

If transgressing the Constitution of Ukraine, tteav on Political Parties or other laws of
Ukraine, a political party can be warned or banfadicle 19 of theLaw on Political
Parties). A warning can be issued by the administrativéhauity controlling the party
(Article 20), a ban by ruling of a court of law ¢fle 21 section 1). A ban entails termination
of the banned party’s activities and its dissolutfArticle 21 section 2 of thieaw on Political
Parties).

4.1. Article 19 of the Law on Political Parties

Prerequisite for either warning or ban is a traesgjion of the Constitution or a law, and the
wording of Article 19 of theLaw on Political Parties is sweeping in this respect: No
distinction is made between minor and major inftat, and there is no taking into account
of the character of the infraction, whether poditior not, whether breaching criminal law or
disregarding accounting provisions, etc. Each amtyetransgression may under Article 19
lead to warning or ban; the wording of Article 1&g virtually no limits on the discretion of
the controlling authority, which issues a warnig,the court of law, which rules on an
application to ban a political party. So wide detan is not easily compatible with generally
accepted democratic standards.

4.2. Proposals to add to the Code of Civil Procedure a Chapter 31-/] containing Articles 248-
27, 248-28 and 248-29

According to its headline Article 248-27 containsoysions on “[tlhe right to judicial
recourse”. The substance of this right accordintiéofirst section of this article appears to be
that requests for prohibition of activities of aipcal party or cancellation of the registration
certificate of a political party have to be diretteo the Supreme Court. Article 248-28
provides (according to the English translation egected) that requests to ban a political
party (.i.e. to prohibit its activities) or to caaicits registration certificate have “to be
considered over a period of ten days by the Supi@meat of Ukraine in the person of three
judges, with the participation of the Attorney Geler his representative or a representative
of the Ministry of Justice and a representativéhefpolitical party.”
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The meaning of the words “with the participatiori isf not entirely clear. These words may
indicate that the Attorney General or her or hjgreésentative etc. are going to participate in
the judicial deliberations of the Supreme Courggs} but this interpretation would hardly be
compatible with Article 6 of the European Conventior the Protection of Human Rights
and Fundamental Freedoms. Another interpretatianore probable, compatible with the
European Convention for the Protection of HumanhRigand Fundamental Freedoms, and
therefore preferable — would be that a public mepbiefore the three judges has to take place
(within — not over a period of — ten days) with #orney General appearing as applicant or
her or his representative or the Ministry of Jwestiepresentative appearing for the applicant
and a representative of the political party appegior the defendant.



