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APPENDIX

Replies to questionnaire per country

ALBANIA*

2. Have such delays been acknowledged by court dgons? What courts (national/
European Court of Human Rights)? Please provide soemexamples in English or French
or reference to ECHR case-law.

Yes.

Case-law of the European Court of Human Rights

In Qufaj Co. Sh.P.K. v. Albanigjudgement of 18 November 2004), the Court cared that
there had been a violation of Article 6 § 1 of fBenvention because of the delay in the
execution of a judgement.

3. Does an explicit requirement of reasonablenesd the length of the proceedings
equivalent to that contained in Article 6 § 1 of tle European Convention on Human Rights
exist in the Constitution or legislation?

The Article 42 § 2 of the Albanian Constitutioeads as follows:

“In the protection of his constitutional and legghts, freedoms and interests, or in defending a
criminal charge, everyone has the right to a fad public hearing, within a reasonable time, by
an independent and impartial court establishecy’'|

5. Does a remedy in respect of excessive delaystie proceedings exist in your
country? If so, please describe it (who can lodgéné complaint, before which authority,
according to what - ordinary/special — procedure, Wwhin what deadline etc.). Please
provide the texts of the relevant legal bases in Igtish or French.

The Albanian legal system affords a remedy in tdrenfof an application to the Constitutional
Court complaining of a breach of the right to & faal. Article 131 of the Constitutioprovides
that

“The Constitutional Court shall decide in:

(f final adjudication of the complaints by indivals for the violation of their constitutional
rights to a fair hearing, after all legal remedies the protection of those rights have been
exhausted.”

The European Court of Human Rights holds that #ie tfial rules in Albania should be
interpreted in a way that guaranteed an effectmmedy for an alleged breach of the
requirement under Article 6 8 1 of the Convention.
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The deadline for lodging the application with thenGtitutional Court is provided in the Article
30 of the Law No. 8577 of 10 February 2000 on thrgaB@isation and Functioning of the
Constitutional Court of the Republic of Albani&The application of persons regarding the
violation of a constitutional right are to be pra®el no later than 2 (two) years from the time at
which evidence of the violation becomes availabldhem. If the law provides that the applicant
may address another authority, he/she may prelserdagplication to the Constitutional Court
after all the other legal means in protection afistghts have been exhausted. Under such a
case, the deadline for lodging the application i&i8) months from the date on which the
decision of the relevant authority is announced”.

kkkkkkkk

ANDORRA

1. Votre pays est-il sujet aux longueurs excesssvdans les procédures ? Quels types
de procédure (civiles, criminelles, administrativesd’exécution) ?

Les justiciables se plaignent dans certains cds l@ateur de la justice dans notre pays, compte
tenu des dimensions du pays et du nombre d’habjtardis par rapport aux pays voisins, on
peut dire qu’elle est rendue avec célérité daptulsart des cas. Les organes judiciaires pensent
gue peut-étre la procédure d’instruction en matmgrale est un peu longue a cause de la
rigueur procédurale qui se veut tres protectrice dimits fondamentaux (propos relevés du
rapport du président de la Batllia pour la péria@@3-2004). En principe, en premiere instance,
le délai maximum pour statuer sur une affaire esfubtre ans, en fonction de la complexité de
I'affaire et du comportement des plaideurs. En d@ug instance, les délais sont raccourcis a
maximum 1 an. Devant le Tribunal Constitutionnal pfocédure n’excede pas trois mois. Le
probléme se pose plutét au niveau de la mise eweeale I'exécution des décisions car leur
mise en exécution est beaucoup plus longue.

2. Ces délais sont-ils reconnus par des décisiales instances judiciaires ? Lesquelles?
(nationales! Cour européenne des Droits de 'THomme)

Ces délais ne sont pas reconnus par des décigiemsstiances judiciaires. Mais le premier souci
de '’Administration de justice est celui de gamidirespect du droit a un procés équitable et
d’une durée raisonnable.

Le Tribunal Constitutionnel dans une décision tésente du 2 décembre 2004 sur l'affaire
2004-9-RE a considéré que le droit a un procesediumée raisonnable avait été |ésé parce que
«il peut étre déduit qu’'un litige, initié le 11 sembre 1999, sur une procédure administrative
antérieure, clos en 2003 et dont la décision résicdun’a pas encore été exécutée, et n’existant
pas d’indices permettant de penser qu’elle le setme durée irraisonnable et porte atteinte au
droit a la juridiction inscrit dans I'alinéa 2 darticle 10 de la Constitution ».

3. Existe-t-il soit dans la Constitution ou dansa Iégislation une exigence explicite
relative a la durée raisonnable d’une procédure, same celle contenue dans l'article 6 § |
de la Convention européenne des Droits de 'homme ?

L’article 10 de la Constitution andorrane dispose & 1. Toute personne a droit au recours
devant une juridiction, a obtenir de celle-ci udeigion fondée en droit, ainsi qu’a un proces
équitable, devant un tribunal impartial créé pidalaent par la loi.
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2. Est garanti a chacun le droit a la défensel@isaistance d'un avocat, le droit a un proces

d’une durée raisonnable, a la présomption d’innceea étre in formé de I'accusation, a ne pas
étre contraint de se déclarer coupable, a ne pagifadéclaration contre soi-méme et, en cas de
procés pénal, a I'exercice d'un recours. »

4. Votre pays dispose-t-il de données statistiquesncernant ce phénomeéne dans votre
pays. Si oui, merci de nous les faire parvenir emglais ou en francais.

Chaque année, lors de I'ouverture de I'année jaidéile Conseil supérieur de la justice, organe
de représentation, de direction et d’administratierforganisation judiciaire, publie un rapport,
établi par les différentes juridictions ordinairsar I'état de la justice, sur les statistiquesust
les suggestions d’amélioration du systeme.

Les statistiques €élaborées pour I'année judiciai@3-2004, sont les suivantes: les décisions
rendues entre deux et trois ans représentent prps6% du total des décisions rendues; celles
qui tardent entre | an et 2 ans 65,60%, cellesagdent entre 6 mois et | an 22,28% et celles qui
sont rendues dans moins de 6 mois 6,12%.

5. Une voie de recours palliant aux délais excessides procédures existe-t-elle dans
votre pays ? Dans ce cas, veuillez donner des dé&tgjpar exemple: qui peut déposer la
plainte ? devant quelle autorité? en fonction de celle procédure - ordinaire/spéciale ?
dans quel délai ? etc.) Merci de bien vouloir fourin les textes juridiques de base y afférant,
en anglais ou en francais.

Les justiciables peuvent s’adresser au Consell reypéde la justice pour exposer leur
mécontentement sur les organes juai et sur ledrdgars la résolution de leurs litiges. Cet organe
prendra les mesures nécessaires pour résoudretdsdls conflits.

Aussi la Constitution a prévu la possibilité dessde Tribunal constitutionnel dans le cas ou des
actes des pouvoirs publics leseraient des droitdafmentaux, c'est le recours en protection
constitutionnelle (d’amparo). La procédure est tgymee dans la Loi qualifiée du Tribunal
Constitutionnel, Chapitre VI. L'article 94 dispogee si I'un des droits énoncés a l'article 10 de
la Constitution (parmi eux le droit a un procesitdple et d’'une durée raisonnable) est lésé au
cours d'une procédure judiciaire ou pré- judicialeesujet titulaire du droit 1ésé doit alléguer
cette lésion pour le défendre devant I'organe jadte ordinaire grace aux moyens et aux
recours prévus par la loi. Une fois qu'aucun resm& pourra étre interjeté ou qu'il n'existe
aucun moyen de défense du droit constitutionneg, léa personne ayant eu le droit
constitutionnel a la juridiction lésé peut formexcaours de protection devant le Tribunal
Constitutionnel dans un délai de quinze jours dalesacomptés a partir du lendemain de la
notification du dernier jugement de rejet ou dddée ou elle a eu connaissance du jugement qui
viole le droit constitutionnel a la juridiction.

Le Ministere public peut également former, d’offioa l'instance de la partie intéressée, le
recours de protection devant le Tribunal Constitutel en défense du droit fondamental a la
juridiction contre les résolutions ou omissiondgiaires qui le violent, une fois tous les moyens
de défense épuisés dans la voie ordinaire, dal&deprévu a I'alinéa antérieur.

L’écrit d’'introduction du recours doit contenir egpsément les actions exercées au cours de la
voie ordinaire dans la défense du droit Iésé etope y doit étre jointe.
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Le Tribunal Constitutionnel, une fois que le docatde demande de protection a été présenté
par la personne affectée par la Iésion du droddomental a la juridiction, avant de se prononcer
sur sa recevabilité, requiert un rapport du Miméstpublic, quidevra I'émettre dans un délai
maximum de quinze jours ouvrables. Le Tribunaltrpes tenu de suivre son avis. L’absence de
production de ce rapport dans le délai prévu nguagas les délais pour que le Tribunal statue
sur la recevabilité du recours de protection.

6. Cette voie peut-elle étre utilisée aussi poued procédures pendantes? De quelle
maniere?

Le recours en protection constitutionnelle ne e exercé que lorsque les voies judiciaires
ordinaires ont été épuisees.

7. Y a-t-il un codt (par exemple un tarif fixe), pur pouvoir bénéficier de ce recours ?
Non.
8. Quels sont les criteres pris en compte par l'aorité compétente dans la

détermination du caractére raisonnable de la procédate ? Sont-ils semblables ou inspirés
par ceux préconisés par la Cour européenne des Dteide 'Homme concernant l'article 6
8 | de la convention européenne des Droits de 'Hamme ?

Le Tribunal Constitutionnel a estimé que l'artitl@ de la Constitution devait étre interprété a la
lumiere de l'article 6 de la Convention européenies Droits de 'Homme puisque cette
Convention, intégrée dans I'ordonnancement jurigligandorran conformément aux dispositions
de l'article 3.4 de la Constitution, pouvait étralisee comme un élément d’interprétation
(décision 2000-3-RE) et la jurisprudence constrpige la Cour européenne des Droits de
'Homme sur l'article 6 de la Convention a été parfretenue (décision 2000-1 7-RE). Les
criteres généraux fixés par le Tribunal sont ceaxicadaptés aux particularités du cas concret,
perm ettront d’obtenir une appréciation du « raisire », exigée par la Constitution, pour
protéger un bien juridique qui comporterait I'oliten d’'une justice prompte et efficace ». Donc
« la complexité de l'affaire soumise au tribunal,donduite des plaideurs et l'attitude des
pouvoirs publics, de la justice, sont les critedegetenir pour déterminer, dans chaque cas
concret, si la durée du proces est raisonnablepult prendre comme point de référence tout
le procés, depuis son origine jus qu’a son issuén@uant méme la détermination des frais et
des dépens et en portant notre attention spéciatesuela suspension injustifiée de I'exécution
puisque c’est I'exécution de la décision qui emie instance satisfait la prétention de celui
qui a porté une affaire devant la justice. » (0én0i2004-9-RE)

9. L’autorité compétente est-elle soumise a un @tla ne pas dépasser en la matiere?
Peut-il étre repoussé ? Quelle est la conséquenceidique d’'un éventuel non respect du
délai par l'autorité ?

Le Tribunal constitutionnel ne doit pas dépassedd®i de deux mois pour statuer sur un
recours en protection constitutionnelle (article.291de la Loi qualifiée du Tribunal
Constitutionnel) a partir de sa recevabilité.

Néanmoins l'article 42 prévoit que « les délaisvpgepar la présente loi pour exercer les
diverses actions sont impératifs pour les partigoer le Tribunal constitutionnel. Toutefois en
cas de nécessité et pourvu que ces délais ne paeptévus par la Constitution, a l'initiative du
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magistrat rapporteur, d’office ou a la demande €’partie, le Tribunal peut consentir & réduire
ou a augmenter la durée de ces délais moyennamté&tg motive. »

Ces dispositions n’ont jamais eu a s’appliqueryistp date.

10. Sous quelle forme la réparation peut-elle étraccordée ?

Lorsque le Tribunal constitutionnel reconnait |alaiion du droit & un procés de durée
raisonnable (article 92.2 de sa loi), il demandkéoane judiciaire de rétablir le droit du
plaideur par I'adoption des mesures nécessaird&at®inte est matériellement irréparable, le
Tribunal pourra déterminer le genre de respongal@ncourue pour la réclamer devant la
juridiction ordinaire.

12. En cas de compensation pécuniaire, cela set-fhien fonction de quels criteres ?
Sont-ils semblables ou inspirés par ceux préconispar la Cour européenne des Droits de
'’Homme ? Y a-t-il un plafond pour une telle compeation ?

Puisque ce cas ne s’est jamais présenté devariblendl, il n'a pas eu a se prononcer sur cette
guestion.

13. Si des mesures peuvent étre prises pour accétdes procedures en question, y a-t-
il un lien entre ces mesures et la gestion des afés de la Cour compétente ?

Sont-elles coordonnées au niveau d’'une instandeateou a un plus haut niveau? Sur la base
de quels critéres et de quelles informations fdesiécharge de travail, nombre de juges, nature
des cas pendants, problemes spécifiques concdanentir en question) l'autorité compétente
ordonne-t-elle de telles mesures ?

Le Conseil supérieur de la justice pourra demaraler juges et magistrats, s'il le croit
nécessaire, d’'accélérer la procédure en questioantQau Tribunal constitutionnel, il pourra
constater la violation du droit & un proces raisda® et demander a I'organe judiciaire dans le
cas du retard dans I'exécution simplement de pmcaéda mise en oeuvre de I'exécution de la
décision.

14. Quelle est l'autorité responsable de la supasion de la mise en oeuvre de la
décision quant au caractere raisonnable de la duréde la procédure ?

La juridiction de premiére instance (Batilia) esfdridiction compétente pour mettre en oeuvre
I'exécution de la décision.
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15. Quelles mesures peuvent étre prises en cas radm-exécution de cette décision ?
Veuillez préciser quelles sont ces mesures pour aume des possibilités de réparation et
fournir des exemples.

Le Tribunal constitutionnel s’est prononcé une eéoils sur la reconnaissance de la violation du
droit & un proces de durée raisonnable pour nocuéré d'une décision (affaire 2004-9-RE
déja citée) et il a demandé au tribunal de prenigstance la mise en oeuvre de I'exécution de
la décision. Le requérant peut toujours saisirribuhal constitutionnel si sa décision n’est pas
exécutée, mais celui-ci n'a pas des moyens cdsrpibur faire exécuter sa décision, mis a part
les éventuelles demandes en responsabilité.

16. Existe-il la possibilité de faire appel contreune décision sur le, caractére
raisonnable de la durée de la procédure ? L'autoré compétente est-elle soumise a un délai
impératif pour traiter cet appel ? Quelle serait laconséquence juridiqgue du non respect de
ce délai?

Non.

17. Est-il possible de recourir & cette voie de eeurs plus d’'une fois dans une méme
procédure ? Y a-t-il un laps de temps a respecternge la premiere décision sur le
caractere raisonnable de la durée de la procédure ene deuxiéme requéte sur le méme
theme?

Non.

18. Existe-t-il des données statistiques sur la gique de ce recours ? Si oui, merci de
bien vouloir nous les fournir, en anglais ou en fragais.

Nous n'avons pas de données statistiques sur ge poi

20. Ce recours aurait-il eu un impact sur le nomke de cas éventuellement pendants
devant la Cour européenne des Droits de ’'Homme? Mei de bien vouloir fournir si vous
en avez, des statistiques a ce propos.

Nous ne le savons pas.

21. Est-ce que la Cour européenne des Droits deH6mme s’est prononcée sur
I'efficacité de cette voie de recours aux termes dearticles 13 ou 35 de ta Convention
européenne des Droits de 'Homme? Dans I'affirmatifmerci de nous fournir la référence
de la jurisprudence pertinente.

Non, elle ne s’est pas pour l'instant prononceée.

*kkkkkkk
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ARMENIA

1. Does your country experience excessive delays judicial proceedings? What
proceedings?

The Republic of Armenia does not experience exeesselays in judicial proceedings. The
evidence of it is the statistical data introduaegaint 4 below.

2. Have such delays been acknowledged by court dgons? What courts (national/
European Court of Human Rights)?

There is no case, where the delays of judicialgedmgs have been acknowledged by national
courts' decisions. In regard to the judgments @Buropean Court of Human Rights, we inform
that the Republic of Armenia has ratified the Eaanp Convention on Protection of Human
Rights and Fundamental Freedoms and has recogtheed@¢ompulsory jurisdiction of the
European Court in 2002, February 20. It is only tyears, as the Republic of Armenia has
assumed an obligation to guarantee the rights aeeddms set forth in the European
Convention, and during this period the EuropeanrCmas not yet adopted any judgment on the
application against the Republic of Armenia, inghgdjudgments on the violation of the
reasonable time of judicial proceedings.

3. Does an explicit requirement of reasonableness the length of the proceedings
equivalent to that contained in Article 6 point 1 ¢ the European Convention on Human
Rights exist in the Constitution or legislation?

The Constitution of the Republic of Armenia does mvide for any provision, which would
enshrine the requirement of reasonableness oétiggh of the proceedings.

The Code of Civil Procedure of the RA, Article 1X¥&quire the courts of first instance to
examine the civil case and adopt a judgment witlvim months beginning from the date of the
admission of the application. According to Arti@®4 of the same Code, the Appellate Court on
Civil Cases has to examine the case and adoptgmpmt within two months beginning from
the date of the admission of the appellate appeabrding to Article 232, the Cassation Court
has to examine the case and adopt a decision witl@rmonth beginning from the admission of
the case.

The Code of Criminal Procedure does not determmeperiod for examination of criminal
cases.

4, Are any statistical data available about the prportion of this problem in your
country?

According to the results of the researches condunehe Ministry of Justice of the RA, during
2003 the courts of first instance of the RA havarexed 77.899 civil cases. During the
mentioned period the courts exceeded the two mopéin®d determined by Article 111 of the
Code of Civil Procedure only in 46 cases.
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During the first half of 2004 the courts of firsistance of the RA have examined 45.065 civil
cases. During the mentioned period the courts eecethe two months' period determined by
Article 111 of the Code of Civil Procedure onlyartases.

5. Does a remedy in respect of excessive delaystie proceedings exist in your
country?

The existing legislation of the RA does not provide any remedy in respect of excessive
delays in the proceedings. But, a process of deaftif a relevant law has been started in our
Republic, which will provide for legal guarantees énsure the reasonable time of judicial
proceedings and will determine appropriate respditgifor the violation of such period. It is
foreseen to adopt the mentioned law during thergehalf of 2005.

*kkkkkkk

AUSTRIA

1. Does your country experience excessive delays judicial proceedings? what
proceedings (civil, criminal, administrative, enfocement)?

There are isolated cases of excessive delays.

2. Have such delays been acknowledged by court @ggons? What courts (national/
European Court of Human Rights)? Please provide soenexamples in English or French
or reference to ECHR case-law.

Yes.

Case-Law of the European Court of Human Rights.

Among other, the European Court declared violatbr\rticle 6 81 of the Convention with
respect to Austria in the following casddalzinger v. Austrigjudgement of 30 January 2001),
Maurer v. Austriajudgement of 17 April 2002G.H. v. Austrigjudgement of 3 January 2001).

5. Does a remedy in respect of excessive delaystlire proceedings exist in your
country? If so, please describe it (who can lodgéné complaint, before which authority,
according to what - ordinary/special — procedure, vthin what deadline etc.). Please
provide the texts of the relevant legal bases in iish or French.

Yes.

Section 91 of the Courts AdBérichtsorganisationsgesetan force since 1 January 1990,
provides as follows:

“(1) If a court is dilatory in taking any procedurstep, such as announcing or holding a
hearing, obtaining an expert's report, or prepaargcision, any party may submit a request
to this court for the superior court to impose pprapriate time-limit for the taking of the
particular procedural step; unless sub-sectioro{2his section applies, the court is required
to submit the request to the superior court, tagethth its comments, forthwith.
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(2) If the court takes all the procedural stepscsjgel in the request within four weeks of
receipt, and so informs the party concerned, thaest is deemed withdrawn unless the party
declares within two weeks after service of the fraattion that it wishes to maintain its
request.

(3) The request referred to in sub-section (1)Isfebetermined with special expedition by a
Chamber of the superior court consisting of thregfgssional judges, one of whom shall

preside; if the court has not been dilatory, theuest shall be dismissed. This decision is not
subject to appeal.”

This Sectionprovides an effective remedy expediting proceedimgf®re courts of law, and
administrative proceedings (except for administeatiriminal cases), including cases of private
prosecution and tax offences.

According to _Section 73 of the General AdministratiProcedure Act Allgemeines
Verwaltungsverfahrensgesgtz

“(1) Subject to any contrary provision in the adisirative regulations, the authorities must
give a decision on applications by parties ... apdeals without unnecessary delay, and at
the latest six months after the application or appas been lodged.

(2) If the decision is not served on the party witkhis time-limit, jurisdiction will be

transferred to the competent superior authority nupthhe party’s written request
(Devolutionsantray ...This request has to be refused by the compstgerior authority if

the delay was not caused by preponderant faulteoftithority.

(3) The period for giving a decision by the supeaathority runs from the date the request
for transfer of jurisdiction was lodged with it.”

As far as the administrative criminal proceedirgge concerned, there is no opportunity to
expedite the proceedings, but regard must be hdétermining the sentence, on whether the
duration of the proceedings in issue can be redaadereasonable in the light of the specific
circumstances of the case. The authority mustftirerexamine in each individual case whether
the duration of the proceedings is not to be resghas unreasonable and in breach of Article 6 8§
1 of the Convention, and if so, must take thisurimstance into account in fixing the sentence
(Constitutional Court ruling of 5 December 2001481). Where an authority fails to comply
with this duty, the parties concerned are free ddress the Constitutional Court after the
domestic remedies have been exhausted. The Caos@uCourt must then examine whether
the authority has complied with its duty arisingnir Article 6 § 1 of the Convention.

A complaint against the excessive length of procgmsdcan be lodged by a party in the
proceedings.

6. Is this remedy available also in respect of pding proceedings? how?

YES — see suprauestion no 5: Section 91 of the Courts Act andi@e&3 of the General
Administrative Procedure Act in conjunction withtisle 132 of the Federal Constitution.
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7. Is there a cost (ex. fixed fee) for the use dfi$ remedy?

No. The fees for the submission are included withengeneral cost of the proceedings (e.g. in
criminal proceedings).

9. Is there a deadline for the competent authorityo rule on the matter of the length?
Can it be extended? What is the legal consequenckeaopossible failure by the authority to
respect the deadline?

There is no specific deadline, but there is a ioni that the competent Court will determine
the request for fixing an appropriate time-limitr ftaking a delayed action with “special
expedition”.

10. What are the available forms of redress :

- acknowledgement of the violation YES
- pecuniary compensation
0 material damage YES/NO
0 non-material damage YES/NO
- measures to speed up the proceedings, if theyilhpeading YES
- possible reduction of sentence in criminal cases YES
- other (specify what)

For the pending proceedings, in accordance witkide®1 of the Courts Act, a relevant remedy
is fixing an appropriate time-limit for the competeourt to take the particular procedural step.
The superior court sets the time-limit for takimgagopropriate action.

In the administrative criminal proceedings — if theation of the proceedings in issue can be
regarded as excessive, that has to be taken iotwaicin fixing the sentence (explained under
guestion no 5).

16. Is an appeal possible against a decision oretreasonableness of the duration of the
proceedings? Is there a fixed time-frame for the copetent authority to deal with this
appeal? What would be the legal consequence of noompliance with this time-limit?

No, there is no appeal possible against the deaisider section 91.

21. Has this remedy been assessed by the European CoaftHuman Rights in respect
of Articles 13 or 35 ECHR? If so, please provide ference to the relevant case-law

Yes. InHolzinger v. Austria (No. 1)judgement of 30 January 2001), the Court hedd the
remedy afforded by Section 91 of the Courts Act eféective in relation to delays encountered
after its entry into force. On the same date, tbarCheld inHolzinger v. Austria (No. 2no.
28898/95, that this remedy was not effective wileeee was already a substantial delay by the
time the legislation took effect.

More recently, inEgger v. Austrigdecision of 9 October 2003), the Court held thedti®n 73

of the General Administrative Procedure Act in combon with Article 132 of the
Constitution do ensure an effective remedy for sgise length of administrative proceedings,
although not in every case (d€ern v. Austriajudgement of 24 February 2005).

*kkkkkkk
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AZERBAIJAN

1. Does your country experience excessive delays judicial proceedings? What
proceedings (civil, criminal, administrative, enfocement)?

Very few (at least not within the context of thetHR case-law). Delays mainly happen in civil
proceedings. In particular, they take place inesituns, when appellate courts have to reconsider
their own judgments, after the latter have beeoked by the cassation instance. Sometimes
proceedings may be even suspended and thus, tambdaration of the examination of a case
may become much longer.

2. Have such delays been acknowledged by court @ggons? What courts (national/
European Court of Human Rights)? Please provide soenexamples in English or French
or reference to ECtHR case-law.

In very few cases higher courts have acknowledgedcompliance with the relevant time-
limits established in the law. There has been rosiam of the European Court of Human
Rights on this matter against Azerbaijan.

3. Does an explicit requirement of reasonableness the length of the proceedings
equivalent to that contained in Article 6 8 1 of tle European Convention on Human Rights
exist in the Constitution or legislation?

No. The Civil Procedure Code establishes fixedtthuraof the examination of a case (3 months;
but for certain cases — 1 month). The Criminal Bdoce Code does not provide for any time-
limits for retrials at any instance. It only laysveh a time-limit between the referral of a case to
the court and the beginning of the trial (as a+ul& days).

4. Are any statistical data available about the pyportions of this problem in your
country? If so, please provide them in English or Fench.

The statistics available concern only non-compkanih the relevant time-limits established in
the procedural legislation (but not the violatioh reasonableness of the duration of the
proceedings). So, in 2004 out of 48633 civil casesmined by the Azerbaijani courts 119 (i.e.
0.2 %) were accompanied with delays. Violations@tain time-limits in criminal cases last
year were as following: 169 (1.3 %) out of 12538e=3 in 116 cases (0.9 %) the materials of
cases were not submitted to the appellate coutitsrvihe established period (10 days).

5. Does a remedy in respect of excessive delaystie proceedings exist in your
country? If so, please describe it (who can lodgéné complaint, before which authority,
according to what - ordinary/special — procedure, Wwhin what deadline etc.). Please
provide the texts of the relevant legal bases in Igtish or French.

No. However, breaches of the said procedural timisl may be complained of, alongside with
other violations and within an ordinary proceduoethe higher courts.

kkkkkkkk
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BELGIUM

1. Votre pays est-il sujet aux longueurs excessssdans les procédures? Quels types de
procédure (civiles, criminelles, administratives, txécution)?

La procédure criminelle

La longueur de certaines procédures pénales aomsiit réel probléme en Belgique, sans
pour autant gu'’il soit généralisé. Il se pose tanhiveau des phases préliminaires du proces
pénal (information par le parquet et instructiom [@gajuge d’instruction) qu’au niveau des
juridictions de jugement. L'exécution de certaimemdamnations pénales est délibérément
retardée par I'administration en raison de la sputetion pénitentiaire. Ce dernier aspect de
'exécution des condamnations pénales ne serabmedéici.

La procédure civile

De maniere générale en Belgique le contentieuk r@présente 80 % du contentieux traité par
les cours et tribunaux (ces derniers temps la ptioposemble toutefois se réduire devant les
cours d’appel en raison de I'impact des processibas).

En matiere civile (en ce compris les procéduregétetion en matiere civile), on releve des
longueurs excessives dans les procédures essangall devant les juridictions bruxelloises (en
raison des probléemes linguistiques que le légisiatefforce cependant de résoudre ne flt-ce
gue partiellement, sous l'effet de décisions readie la base de l'article 6 de la Convention
européenne des droits de I'honfmaene loi du 16 juillet 2002 a modifié I'article 88 du Code
judiciaire et la loi du 3 avril 1953 d’organisatiqudiciaire et une autre du 18 juillet 2002 a
remplacé l'article 43quinquies et inséré l'arti6juin 1935 concernant I'emploi des langues en
matiere judiciaire afin d’alléger les exigenceshdinguisme et permettre de dégager davantage
de moyens pour juger les affaires francophonessgni majoritaires devant les juridictions
bruxelloises) et les cours d’appel. Devant lesesujuridictions I'arriéré est tant6t inexistant,
tantot peu significatif.

2. Ces délais sont-ils reconnus par des décisiales instances judiciaires ? Lesquelles?
(nationales / Cour européenne des Droits de 'Hommé

Merci de nous faire parvenir des exemples de déasis en anglais ou en francgais ou la
référence de la jurisprudence de la Cour européenrges Droits de 'THomme

Le non-respect du délai raisonnable est frequemmemainnu tant au cours de l'instruction
que de la procédure de jugement.

2 Ainsi un jugement du tribunal civil de Bruxellds 6 novembre 2001 (J.T., 2001, 865) énonce que « e

démocratie, le droit des citoyens de bénéficietbdn fonctionnement des pouvoirs de I'Etat, et notesmt
d’'une bonne organisation judiciaire ne peut étqgpsmé, ou limité, par les difficultés du législatest/ou du
pouvoir exécutif a obtenir en leur sein I'accordifpe nécessaire a I'adoption des mesures qoipgisent.
Certes, tant que cet accord n’existe pas, des eesir peuvent étre adoptées mais tout citoyenpkiiséette
situation, a droit a la réparation du dommage cubit » (ce jugement a été confirmé par un areéladcour
d’appel de Bruxelles du 4 juillet 2002, J.L.M.BO@2, p. 1184 ; on y reviendra).
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Jurisprudence au niveau national
Voir par exemple corr., Mons (ch. cons.), 23 décent03, J.T., 2003, p. 629 (pour la
phase de l'instruction).

En ce qui concerne la procédure de jugement, woir,d_iege, 7mai 2001, J.LM.B., 2002, p.
928 et note P. Monville ou cass., 31 octobre 2Q0L, 2002, p. 44, cass., 4 février 2004,
Rev. dr. pén., 2004, p. 845 (du point de vue irter@e ne sont la que quelques exemples
parmi de trés nombreuses décisions.

Jurisprudence de la Cour Européenne des Droitsldenme
Au stade du jugement, voir par exemple l'arfehst c. Belgiqugjugement du 15 juillet
2003).

On en trouve un exemple pour la phase de linstmictdans l'arrét Stratégies et
Communications et Dumoulin ¢/ Belgiqiiggement du 15 juillet 2002).

3. Existe-t-il soit dans la Constitution ou dansa Iégislation une exigence explicite
relative a la durée raisonnable d’'une procédure, aqame celle contenue dans l'article 6 8§ 1
de la Convention européenne des Droits de 'THomme ?

L’article 6 de la Convention européenne des drdigs’homme est considéré comme
directement applicable en droit belge, indépendamime toute disposition constitutionnelle
ou légale interne. En outre, différentes disposgitegales récentes, en prévoyant différents
«remedes» au dépassement du délai raisonnablddsdirticles 136, al. 2 et 136bis du Code
d’instruction criminelle et l'article 21ter du Térpréliminaire du Code de procédure pénale),
consacrent I'exigence de son respect.

4, Votre pays dispose-t-il de données statistiquesncernant ce phénomeéne dans votre
pays ? Si oui, merci de nous les faire parvenir eamglais ou en francais.

Chaque parquet établit ses statistiques généralietives a la durée des procédures, mais |l
n'existe pas de statistiques spécifiques souslEathg délai raisonnable

En ce qui concerne la procédure civile, les sigtiss sont éparses et parfois tardives
lorsqu’elles sont centralisées au niveau fédéra. dus en plus les chefs de juridiction
établissent, chambre par chambre, une liste dessddd fixation c’est-a-dire des délais qui
s’écoulent entre la demande d’une audience deqgilesl par les parties qui ont instruit le litige
et la date de celle-ci (suivant les juridictionsle=t chambres la durée varie d'une semaine a
guelgues mois; réserve faite des situations sé&ofsioncées au n° 1). L'existence de «tableaux
de bord» par juridiction est une pratique qui tarsé développer.

5. Une voie de recours palliant aux délais excefssides procédures existe-elle dans
votre pays ? Dans ce cas, veuillez donner des dé&tgjpar exemple: qui peut déposer la

plainte ? devant quelle autorité ? en fonction de uglle procédure - ordinaire/spéciale ?

dans quel délai ? etc.) Merci de bien vouloir fourin les textes juridiques de base y afférant,

en anglais ou en frangais.

a) Aucune voie de recours particuliere n’est oiggEa comme telle a I'encontre
d’'une décision qui statuerait alors que le délaamnable était dépasseé. Le
prévenu pourra faire valoir ce moyen en appel. i@glpourra également étre
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b)

soulevé devant la Cour de cassation pour autaiit ajtidéja été allégué en
appel et dans la mesure ou il ne touche que dedigng de droit, telles les
conséqguences que la Cour d’'appel a tirées ou wdigges de la constatation
du dépassement du délai raisonnable.

Une sanction est prévue par l'article 21terTilwe préliminaire du Code de
procédure pénale lorsque le juge du fond constatd@passement du délai
raisonnable. Cette disposition peut étre invoquetelgp défense ou appliquée
d’office par le juge.

6. Cette voie de recours peut-elle étre utiliséaissi pour les procédures pendantes? De
guelle maniere?

Pour ce qui concerne les procédures pendantes,

a)

b)

aucune disposition légale n’est prévue lorsquédied est pendante devant la
juridiction de fond pour accélérer son traitement.

Si l'affaire est a linstruction, deux disposits du Code d'instruction
criminelle ont pour raison d’étre d’éviter I'alloagent de la procédure:

l'article 136 du Code d’instruction criminellegvoit que lorsque l'instruction
n'est pas cloturée aprés une année, l'inculpé quattie civile peut saisir la
chambre des mises en accusation (c'est-a-dire ridigtion d’instruction
d’appel, qui a un trés large pouvoir de contrblel'oestruction) par simple
requéte; la chambre des mises en accusation meatddmander des rapports
sur I'état d’avancement des affaires et prendranaimsance des dossiers; elle
peut enjoindre au juge d’instruction d’accélérepiacédure, voire lui fixer un
délai de cléture de son instruction; elle peut edékguer un de ses membres
pour poursuivre l'instruction en lieu et place dgg d’instruction.

Il est a noter que si ce mécanisme vise a évidlotigement des instructions,

les hypothéses concernées ne coincident entierepsntavec les cas de
dépassement du délai raisonnable: celui-ci peeffehétre dépassé bien avant
I'expiration d’'une année, de méme qu’une instructieeaucoup plus longue

peut ne pas étre excessive au regard du délanrebte.

l'article 136bis du Code d’instruction criminellelans le méme souci de
contenir les instructions dans des délais raisdesalfait obligation au

procureur du Roi de faire rapport au procureur gdnde toutes les affaires
dont linstruction n’'est pas cloéturée dans l'anrghe premier réquisitoire

(c’est-a-dire de la saisine du juge d’instructid®)l I'estime nécessaire pour
le bon déroulement de [linstruction, et donc potacdélération de la

procédure, par exemple, procureur géneéral peut saishambre des mises en
accusation qui, aprés avoir éventuellement enteleduapport du juge

d’instruction, a alors les mémes pouvoirs que dansadre de l'article 136

évoqué ci-dessus.

Pour ce qui concerne encore une affaire fal&ajet d’une instruction, il faut
relever que la chambre du conseil - juridictionnsgtruction de premiére
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instance— lorsqu’elle est appelée a décider dudsorte instruction cloturée
par le juge d’instruction, peut, des ce stade, tadesle dépassement du délai
raisonnable et ordonner le non-lieu ou déclareptasgsuites irrecevables. La
chambre des mises en accusation peut mettre fip@ursuites a tout moment
pour le méme motif, fat-elle saisie d'un probleme procédure en cours
d’instruction.

7. Y atil un codt (par exemple un tarif fixe), @ur pouvoir bénéficier de ce recours ?

Pour autant que I'article 136 du Code d’instructeminelle puisse étre considéré comme
un recours suffisant, il s’exerce par simple requééposée gratuitement au greffe de la Cour
d’appel.

8. Quels sont les criteres pris en compte par l'aorité compétente dans la
détermination du caractére raisonnable de la procadte ? Sont-ils semblables ou inspirés
par ceux préconises par la Cour européenne des Dteide 'Homme concernant l'article 6,
8 1 de la Convention européenne des Droits de 'Hane ?

Les critéres pris en compte tant par les juriditial’instruction que de jugement sont
exactement ceux élaborés par la Cour européennelrddés de 'homme: complexité de
I'affaire, temps morts dans la procédure, attitddela défense, voire impact de la décision
sur la personne concernée. En pratique, c’esstrégent l'inactivité des autorités judiciaires
pendant plusieurs mois qui emporte la conclusianlguélai raisonnable est dépassé.

9. L’autorité compétente est-elle soumise a un @déla ne pas dépasser en la matiére ?
Peut-il étre repoussé ? Quelle est la conséquenceidique d’un éventuel non respect du
délai par l'autorité ?

Lorsque la chambre des mises en accusation estéapgestatuer sur les instructions de
longue durée (art. 136 et 136bis du Code d’inswactriminelle), aucun délai ne lui est
imparti. Si elle tardait a statuer, I'écoulementtile de ce délai serait pris en compte pour
I'évaluation du dépassement du délai raisonnabteadisssue de I'instruction soit par le juge
du fond.

10. Sous quelle forme la réparation peut-elle étraccordée ?

- Reconnaissance de la violation Oui Non
- Compensation pécuniaire

o Pour dommage matériel Oui Non

o Pour dommage non matériel Oui Non
- Mesures destinées a acceélérer la procédure

dans le cas ou elle est toujours pendante Oui n No
- Dans les cas criminels, réduction de la peine Oui Non

- Autres (préciser)

a) Par les juridictions d'instruction: sous formee dlécision de non-lieu ou
d’irrecevabilité des poursuites.

b) Par les juridictions de jugement: selon I'adi@llter du Titre préliminaire du Code de
procédure pénale, la sanction du dépassement durdé&onnable prend la forme
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d’une simple déclaration de culpabifitéu du prononcé d’'une peine inférieure a la
peine minimale prévue par la loi; selon la jurigience de la Cour de cassation, il
faut que cette réduction de peine soit réelle eturadble par rapport a la peine que le
juge aurait infligée s’il n'avait pas constaté larée excessive de la procédure.
Toutefois, la Cour de cassation admet que lorsqueddpassement du délai
raisonnable a eu des conséquences sur I'admirostide la preuve ou sur I'exercice
des droits de la défense, il peut s’ensuivre uneisid d’irrecevabilité des
poursuited Aucune autre réparation n’est prévue.

13. Si des mesures peuvent étre prises pour accétdes procedures en question, y a-t-
il un lien entre ces mesures et la gestion des afés de la Cour compétente ?

Sont-elles coordonnées au niveau d’'une instance t@te ou a un plus haut niveau ?

Sur la base de quels criteres et de quelles inforriians factuelles (charge de travalil,
nombre de juges, nature des cas pendants, problémsgécifiques concernant la cour en
guestion) l'autorité compétente ordonne-t-elle dedlles mesures ?

Non.

a) Si la chambre des mises en accusation a erguifige d’instruction d’accélérer

son instruction en application des articles 136186bis du Code d’instruction

criminelle, sauf dans certaines affaires d’'une irtgpwe exceptionnelle, cela n'aura
pas de conséquence sur la répartition de la cliErgevail au niveau de l'instruction.
Il 'y a donc aucune centralisation de la gesties dossiers.

b) Si le probleme se pose en raison du délai datidin de I'affaire devant la
juridiction de fond, comme on l'a vu, il 'y a autumécanisme juridictionnel
d’accélération. En effet, la fixation des affair@sx audiences dépend du parquet,
tandis que la chambre des mises en accusationutdypedresser d’injonction. En
pratique, le probleme se résout généralement pardémarche de l'avocat de la
défense auprés du parquet, sachant toutefois quecta sa propre politique de
fixations qui peut étre imperméable aux demandedicpheres, fussent-elles
justifiées par un risque de dépassement de détamaable.

14. Quelle est l'autorité responsable de la supasion de la mise en ceuvre de la
décision quant au caractere raisonnable de la duréde la procédure?

Dans le cadre de l'instruction en cours, s’il est Gpplication des articles 136 ou 136bis
examinés ci-dessus, la chambre des mises en docupaiurra étre saisie a nouveau s'il
n'était pas remédié a la durée excessive de lafdtoe.

15. Quelles mesures peuvent étre prises en cas radm-exécution de cette décision ?
Veuillez préciser quelles sont ces mesures pour aume des possibilités de réparation et
fournir des exemples

a) dans le cadre de I'instruction, la chambre disgsren accusation pourrait dessaisir
le juge d’instruction et désigner un de ses mempoes poursuivre celle-ci.

3 Ce qui ne fait pas obstacle a ce qu'il soit gtatwr les intéréts civils.

4 Ce qui a pour conséquence notamment qu’il n’est possible de statuer sur I'action civile. Voir u
exemple dans corr., Namur, 26 avril 2001, Jourealfgtoces, 2001, n° 415, p. 24 et J.L.M.B., 20014p2.
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b) lorsque le juge du fond a constaté le dépassedwedélai raisonnable et en a tiré
les conséquences au point de vue de la sanctidre de la recevabilité des
poursuites, la décision s'impose par elle-méme.

16. Existe-il la possibilité de faire appel contreune décision sur le caractere
raisonnable de la durée de la procédure ? L'autoré compétente est-elle soumise a un délai
impératif pour traiter cet appel ? Quelle serait laconséquence juridiqgue du non respect de
ce délai ?

a) si a la cléture d'une instruction, la chambre ahnseil refuse d’admettre le

dépassement du délai raisonnable, celui-ci ne postifier un appel devant la

chambre des mises en accusation que pour autahpgisse étre considéré comme
constituant une cause d’irrecevabilité des powrsuit’est-a-dire qu’il ait affecté

'administration de la preuve ou I'exercice desitrae la défense (art. 135 du Code
d’instruction criminelle) ; il faut également que Imoyen ait été préalablement
soulevé par conclusions écrites devant la chambreodseil. La chambre des mises
en accusation n’est tenue par aucun délai pounestalci encore, si le délai dans
lequel elle statuait était anormalement long, ¢&nént serait pris en compte par le
juge du fond dans son évaluation finale du dépasseéventuel du délai raisonnable.

b) si le juge du fond a refusé d’admettre le dépaent du délai raisonnable, le
jugement pourra étre soumis, pour cette raisom, jarldiction d’appel. La décision
rendue en appel pourra étre contesté sur ce pewatnd la Cour de cassation dans la
mesure évoquée a la réponse a la question 5, sii & juridiction d’appel ni la
cour de cassation ne sont tenues a un délai deurgeour statuer. La juridiction
d’appel pourrait constater elle-méme qu’elle n'a paspecté le délai raisonnable,
mais a défaut, il N’y aura pas de sanction, pas plue si la Cour de cassation ne
respectait pas le délai raisonnable.

17. Est-il possible de recourir a cette voie de eeurs plus d’'une fois dans une méme
procédure ? Y a-t-il un laps de temps a respecternge la premiere décision sur le
caractere raisonnable de la durée de la procédure ene deuxiéme requéte sur le méme
theme?

En cours d’instruction, la défense ou la partigleime peut recourir a I'article 136 du Code
d’instruction criminelle qu’a l'issue d’une annééndtruction. Elle pourra réitérer la méme
procédure, mais apres I'écoulement d’'un délai dendds au moins depuis l'arrét de la
chambre des mises en accusation.

Si le moyen est soulevé devant la chambre du doadaicléture de l'instruction, il peut a
nouveau I'étre en appel devant la chambre des reisexcusation (cf. réponse a la question
16, sub a) et ensuite devant le juge du fond.

18. Existe-t-il des données statistiques sur la gique de ce recours ? Si oui, merci de
bien vouloir nous les fournir, en anglais ou en fracais.

Il n’existe pas de données statistiques sur leurscaux articles 136 et 136bis du Code
d’instruction criminelle, pas plus que sur les mwydanvoqués devant les juridictions
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d’instruction ou de fond. Les projets d'informatisa des données judiciaires pourraient, a
I'avenir, inclure cette donnée s'’il s’avérait guéetonstitue un critere pertinent.

19. Peut-on de maniére générale estimer l'efficaéide cette voie de recours ?

a) Pour ce qui concerne les articles 136 et 13@bi€ode d’instruction criminelle,
I'efficacité n’est pas attestée: les recours seunt pombreux.

b) La sanction du dépassement du délai raisonmanles juridictions d’instruction a
la cléture de I'instruction ou par les juridictiods fond est beaucoup plus efficace et
le moyen est trés souvent soulevé par les plaidgwascueilli par les juridictions.

20. Ce recours aurait-il eu un impact sur le nomke de cas éventuellement pendants
devant la Cour européenne des Droits de 'Homme ? &fci de bien vouloir fournir, si vous
en avez, des statistiques a ce propos.

Les recours pendant devant la Cour européennerdés de 'homme en matiere de délai
raisonnable deviennent plus rares, notamment sarraies sanctions dont disposent les juges
du fond. A titre indicatif, pour les cing derniérasnées, on ne reléve que quatre arréts
statuant en matiere pénale: un ne concerne quéicigiment la matiere pénale (CEDH,
Sablon ¢/ Belgique, 10 avril 2004), un constataeda-violation de l'article 6 sous I'angle du
délai raisonnable (CEDH, Coéme et autres c/ Beigi@d juin 2000), I'un prend acte d’un
reglement amiable (CEDH, L.C. ¢/ Belgique, 17 ootaP000) et, enfin, 'un — déja évoqué a
plusieurs reprises - constate le dépassement cai dgEkonnable des avant la fin de
l'instruction (CEDH, Stratégies et Communicatiornts Bumoulin c/ Belgique, 15 juillet
2002).

21. Est-ce que la Cour européenne des Droits deH6mme s’est prononcée sur
I'efficacité de cette voie de recours aux termes dearticles 13 ou 35 de la Convention
européenne des Droits de ’'Homme ? Dans I'affirmatj merci de nous fournir la référence

de la jurisprudence pertinente.

La Cour européenne, dans son arrét StratégiesmtnDaications et Dumoulin ¢/ Belgique
du 15 juillet 2002 a considéré que I'article 136CGhde d’instruction criminelle ne constitue
pas un recours suffisant au sens de l'article fidpnété comme exigeant une voie de recours
autonome en cas de dépassement du délai raisonBabiécision s’appuie sur le fait qu'elle
n’'est pas convaincue que l'article 136 du Codestfirction criminelle constitue un recours
effectif et disponible tant en théorie qu’en pragqd’une part, il souleve certaine questions
de droit interne, en particulier celle de savoicsi«recours» est ouvert non seulement a la
partie civile constituée et a la personne formedetminculpée, mais aussi a la personne
faisant l'objet de [linstruction qui n'est pas foeltement inculpée; d'autre part, le
Gouvernement belge n’avait mentionné aucun exeadpla pratique interne attestant que la
chambre des mises en accusation aurait fait duniearequéte fondée sur l'article 136, alinéa
2, d’'une personne non inculpée formellement.

Il est a noter que, des lors que le probleme sodrliexamen de la Cour concernait une
personne a qui le juge d’instruction n’avait néifiucune inculpation formelle, on ne peut
déduire son l'arrét que, de maniere générale —neparticulier a I'égard de la partie
poursuivie ayant le statut d’inculpé en vertu d'wléeision du juge d’instruction - I'article
136 ne constitue pas une voie de recours suffigantegard de I'article 13 de la Convention.
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Par contre, la Cour n’a pas eu l'occasion de saeqreer sur I'efficacité de I'article 21ter du
Titre préliminaire du Code d’instruction crimineligi prévoit la sanction du dépassement du
délai raisonnable au stade du jugement; la solugtenue par cette disposition est cependant
tout a fait conforme a la jurisprudence de la Cour.

Questions 5 a 21 en ce qui concerne plus particuinent la procédure civile

Compte tenu de I'exposé détaillé en ce qui conderpeoces pénal, il semble permis en ce qui
concerne le proces civil de regrouper les répotmggsn relevant dans I'arrét Kudla c/ Bologne
du 26 octobre 2000 que le requérant qui aurait dl@adre de la durée anormale d’'une
procédure doit pouvoir obtenir par une voie detdeffective, une satisfaction «préventive ou
compensatoire» (8§ 159).

Il'y a donc lieu d’envisager brievement d’'une pag voies d’accélération et d’autre part les
voies d'indemnisation.

A. Les voies d'accélération

La loi belge ne confére pas a celui qui se prétgtome de la durée anormale d’une procédure,
une voie de recours spécifique lui permettant tle tanstater par une juridiction supérieure la
méconnaissance du délai raisonnable, avec injondtonée au juge saisi de I'affaire de traiter
celle-ci a bref délai. Certains auteurs ont suggéeénprunter, face au retard anormal d’'une
procédure, la voie du référé afin d’obtenir du joiest du tribunal de premiére instance une
ordonnance d'injonction assortie d’astreinte. Albdameent il n’y a pas de jurisprudence sur le
sujet de telle sorte que I'on voit mal comment eetttion pourrait étre considérée comme
constituant un moyen effectif au sens de l'artii3ede la Convention. De plus, on s’interroge
sur l'injonction concréete qui pourrait étre donm&e un juge des référés a I'Etat représenté par
le ministre de la Justice en vue dassurer l'acaétin d’'une procédure en cours car
l'indépendance du tribunal fait obstacle a toutmirtion du pouvoir exécutif dans I'exercice de
la fonction juridictionnelle.

Certes il existe des mécanismes correcteurs maiptetée est extrémement limitée: la prise a
partie est ouverte en cas de «déni de justice»1(40, 4 du Code judiciaire) mais le déni de
justice est entendu de maniere stricte au sensfale de juger et non de négligence du juge de
juger la cause dans un délai raisonnable (Cas28 liévrier 2002, Rev. Gen. Dr. Civ. B., 2002,
p. 548; peut-étre cette conception évoluera-tshes I'effet de l'arrét du 3 avril 2003 de la
C.E.D.H. — n° 54589/ - qui décide que la presaipti’'une action judiciaire, parce qu’'elle est
imputable au manque de diligence des autoritéomaéis dans une procédure parallele,
constitue un déni de justice); le dessaisissemefige par la Cour de cassation a la demande
du procureur général pres la cour d’appel lorsqumdgistrat néglige de juger pendant plus de
six mois la cause prise en délibéré (ce mécanistnaipar I'article 648 du Code judiciaire ne
constitue évidemment pas une voie de droit effegiigur le justiciable). Ainsi le justiciable
confronté a la durée anormale d’'une procédureecndl dispose, en droit belge, d’aucune voie
de droit effective et accessible lui permettant démoncer cette situation a une autorité
supérieure a l'effet d'obtenir de celle-ci qu'elieenne, d'office ou sur injonction, les mesures
nécessaires en vue d'y remedier.
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Méme si le justiciable peut prendre des initiatipesir accélérer l'instruction de la cause, le
droit judiciaire belge demeure marqué par le ppedispositif qui ne connait pas linstitution
d’'un juge actif doté, comme dans d’autres paysyplirtants pouvoirs d'initiative et de controle
dans le déroulement de la procédure. Toutefoipluieen plus on estime que si le recours au
juge reste un droit de 'Homme, son utilisation saurait étre laissée a la liberté totale des
justiciables; un équilibre doit étre trouvé danmiae en ceuvre de principes qui contraignent les
parties au respect d'une certaine loyauté proctrletadans le renforcement des pouvoirs du
juge pour assurer l'effectivité de ce principe. t&i parties ont évidemment la maitrise de la
matiére litigieuse, c’est bien le juge qui reglelé&oulement de la procédure. Il est logique que
le service public de la justice — qui engage laporesabilité de I'Etat en cas de
dysfonctionnements — ait la capacité de fonctiomwmalement pour apporter une réponse
judiciaire dans un délai raisonnable» (J.Cl. MAGHEDCEélérité et qualité de la justice
(Rapport francais remis au Gardes des Sceaux), Pzdz.22-23 décembre 2004, p. 11)). I
semble permis d’insister sur cet aspect fondamelatas la mesure ou un avant-projet de loi
modifiant le Code judiciaire en vue de renforcerpeuvoirs du juge en matiére de mise en état
devrait étre prochainement soumis au Parlemengbelg

B. Les voies d'indemnisation

Dans I'état actuel des textes, la voie indemnitp@et étre utilisée comme une réponse adaptéee
aux violations du délai raisonnable. La respongé@bde I'Etat du fait du fonctionnement
défectueux de la justice peut étre engagée enedaute dans I'organisation du service lui-
méme et non seulement a I'occasion de I'acte ptratinel rendu par le juge. Il est admis que
peut engager la responsabilité de I'Etat le domnuageretement éprouvé par suite du retard
apporté a la solution d’un litige, soit s'il dopi@araitre que ce retard est directement imputable a
la faute du juge, soit encore s'il doit étre li@encombrement des rbles et a la surcharge des
tribunaux, entrainant pour ceux-ci I'impossibilité respecter les exigences du délai raisonnable
imposées par les dispositions de l'article 6 d€dmvention européenne de sauvegarde des
droits de 'homme (Cass., 19 décembre 2001, Ret.JOr. B., 1993, p. 285 et s. et la note de F.
RIGAUX et J. van COMPERNOLLE).

Depuis l'arrét de la Cour de cassation précitésiplus décisions du tribunal de premiere
instance de Bruxelles ont condamné I'Etat a répdeemréjudice subi du fait de la
meéconnaissance du délai raisonnable (outre le jegewiu tribunal civil de Bruxelles du 6
novembre 2001 cité a la note, voy. Civ. BruxelBspctobre 2000, Rev. Gén. Dr. Civ. B., 2002,
p. 550). Confirmant ces décisions, un arrét deolar d’appel de Bruxelles du 4 juillet 2002
(supra note 1) déclare que I'Etat belge commetfame qui engage sa responsabilité lorsqu’il
omet de prendre les mesures susceptibles d’adsurespect des obligations qui lui impose
l'article 6 de la Convention européenne de saudegdes droits de I'homme et, en particulier,
lorsque cette carence a pour effet de priver levqioyudiciaire — en I'espece les juridictions
bruxelloises — des moyens suffisants pour perme#reaiter les causes qui leur sont soumises
dans un délai raisonnable. Cette carence de Ktadtitue une violation grave et caractérisée de
l'article 6 de la Convention, lequel confére auxtipaliers un droit subjectif a ce que leurs
causes soient entendues dans les conditions q@iicg et que sa méconnaissance peut étre
sanctionnée devant les juridictions de I'ordre giadie sur la base des articles 1382 et 1383 du
Code civil.
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En bref, la violation du délai raisonnable engageekponsabilité de I'Etat ; cette responsabilité
est déduite de la méconnaissance de l'article &ad&onvention européenne des droits de
'homme et du droit subjectif que ce texte consaere profit du justiciable; cette
meéconnaissance constitue, dans 'ordre internefaute au sens de l'article 1382 du Code civil
obligeant I'Etat a réparer le préjudice qui en Esulté. Consacrant de tels principes, une
jurisprudence établie serait de nature a évitarBelgique de nouvelles condamnations pour ne
point offrir, dans l'ordre interne, un recours effeau justiciable qui s’estimerait victime d’'un
dépassement du délai raisonnable.

*kkkkkkk

BELGIUM
La procédure administrative

1. Voies de recours non juridictionnelles existanen droit interne face a la durée
excessive des procédures de droit administratif bgé: lutte contre linertie de
I'administration saisie d’'une demande de permis. Renis tacite et lettre de rappel.

Le probleme

Un trait majeur du systeme de l'autorisation adstmtive — il tient du truisme - est que
'administré ne peut en principe procéder a I'exiécude I'acte assujetti a autorisation avant
gue l'administration ne se soit expressément proé@isur la demande. On peut évidemment
se demander comment cela peut se produire dandatirdé& droit mais il se trouve que le
|égislateur doit aussi composer avec I'’hypothéskimiertie de I'administration chargée de se
prononcer sur la demande ou sur le recours.

Il existe de nombreux moyens de stimuler 'admmaisbn ou de vaincre cette inertie. Parmi
les mécanismes imaginés, certains consistent aassep de la décision expresse de
'administration qui avait a priori été considéré@mme nécessaire. Ces solutions ne sont
jamais que des pis-aller.

Le probleme du délai raisonnable

Le délai d’ordre appelle la question du délai masble. La volonté de sanction est bien
compréhensibfe La méthode du délai raisonnable présente tostefmi moins deux
inconveénients.

D’abord, il y a dans I'administration du raisonr@abhe part importante de subjectivité. Bien
shr I'on peut dire que la complexité de I'affaita,bonne volonté du demandeur sont des
facteurs d'appréciatidrmais il reste que ce critére est peu satisfaidame époque ot I'on

° M. PAQUES, «Aménagement du territoire, urbanispayimoine et questions diverses de droit

administratif notarial»in Chronique de droit a l'usage du notariat, Facd#édroit de Lieége et Bruxelles,
Larcier, Vol. XXXIX, 1% avril 2004, pp. 254 a 263.

6 Not. C.E., 4 septembre 1997, DEBRABANDERE, 679BE., 4 février 1994, ROYACKERS, 45999.

! Plus précisément, le caractére raisonnable dai déhs lequel I'autorité doit statuer est print@paent

déterminé par la possibilité, pour elle, de dispasetous les éléments de fait, renseignementastaevant lui
permettre de statuer en connaissance de cause §Géurier 1986, SA ELPEE GAS BELGIUM, 26155; G.E.



CDL(2005)092add - 24 -

préfére les procédures rythmées par un tempo cdi@avance pour escompter la durée des
procédures et faire les choix d’implantation cqumaslants.

Ensuite, imposer le délai raisonnable revient aranée condition d’exercice de la compétence,
d’ordre publi&. Une fois expiré le délai, la compétence de I'atégrend fin, fait obstacle & une
remédiation par le biais d’un recours orgah&té une fois sanctionnée par le Conseil d’Etat, ce
épuisement de la compétence empéche la réfectibactesur la base de la demande initfale
Cette conséquence est paradoxale, dans la meslaeamnpétence de décider sur une demande
d’autorisation ou de recours organisé n’est padttto/e mais obligatoire.

Au cours de la période récente, les procédés detlae de rappel» et du «permis tacite» ont été
au centre de controverses.

Inertie du college des bourgmestre et échevins ou @Gouvernement et CWATUP

- Dans le droit de l'urbanisme, a I'expiration dual@l’'ordre variable en fonction de la nature
du dossier, imparti au college des bourgmestrecledvéns pour délivrer le permis ou le
refuser (art. 118), le demandeur peut saisir letionnaire délégué qui doit statuer dans un
délai de rigueur.

- A l'expiration de ce délai de rigueur, la loi ditre a I'absence de décision du fonctionnaire
délégué la portée d'un refus de permis (art. 12,81& CWATUP). Le fonctionnaire délégué
cesse dés lors d'étre compétent

- La saisine du gouvernement est alors possiblel(E8). mais

- Que faire en cas de silence du Gouvernement, &utteirecours?

La lettre de rappel et la substitution d’'un délai & rigueur a un délai d’ordre

Devant l'inertie de l'autorité de recours, ou denir recours en cas de recours a deux degrés

(voy. 'ancien CWATUP, art. 52), le législateur @usent eu recours a la technique de la lettre

de rappel qui transforme un délai d'ordre en urveau délai de rigueur dans lequel la décision

doit étre prise, voire, selon le choix du législataotifiée ou méme portée a la connaissance du
demandeur.

Actuellement:

- Larticle 121 du CWATUP ne donne qu’au demandewdiapétence d’envoyer la lettre de
rappel. Ce n'a pas toujours été le'éas

1°" décembre 1988, CAP, 31487; C.E., 17 novembre 1NGBE et NONDELIER, 56256, A.P.T., 1995/4, p.
297, extr. Rapport de Mme GUFFENS et I'appréciatiti2.4.2.).

8 J.-Fr. NEURAY, Vie et mort du permis tacite, AIR.2002, pp. 55 et s.

o L'autorité qui statue sur recours s'approprie dee. (C.E., 17 novembre 1995, NOSE et

NONDELIER, 56256, A.P.T., 1995/4, p. 297, extr. Rapg de Mme GUFFENS).

10 C.E., 17 novembre 1995, NOSE et NONDELIER, 56266.T., 1995/4, p. 297, extr. Rapport de
Mme GUFFENS.

1 C.E., 24 juin 1980, Ville de Courtrai, 20447 rpc827.
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- Etl'option actuelle du CWATUP, a l'article 121 tegie la décision doit non seulement étre
prise mais envoyée dans le délai de trente jouesfgil courir la lettre de rappel. En
conséquence l'arrété pris dans le délai mais gotdrdivement est privé de sa force
exécutoire par 'effet du décret et, pour des raste sécurité juridique, le Conseil d’Etat
peut le suspendre ou I'annufér

Art. 121. Dans les 75 jours a dater de la récepdiorrecours, le Gouvernement envoie sa
décision au demandeur, au college des bourgmdstohevins et au fonctionnaire délégué.

A défaut, le demandeur peut, par envoi recommandg& poste, adresser un rappel au
Gouvernement et en informe simultanément le colldge bourgmestre et échevins et le
fonctionnaire délégué.

A défaut de I'envoi de la décision du Gouvernemaans les trente jours a dater de la
réception par le Gouvernement de la lettre recongi@amcontenant le rappel, la décision dont
recours est confirmée.

Formalités du rappel

Le rappel doit étre introduit par lettre recommanéda poste (art. 8 et 452/19 CWATUP); que
le retrait d'un tel rappel a le supposer admissdwé a tout le moins se faire de la méme
maniére. S'il a été fait par télécopie, il n'y a, @n droit, aucun retrait du rappel (CE, 18
septembre 2003, BOTTON, 123059). Mais le retraitagiypel est sans effet (infra, n°s suivants).

La dénonciation du rappel au collége et au fonname délégué est une formalité qui n’est pas
prévue dans l'intérét de I'administré; elle ne pétte considérée comme substantielle et
affectant la validité du rappel (CE, 23 septemid@32 SA G.C., VALECO, 123292).

La lettre de rappel est valablement envoyée pashittecte des demandeurs (CE, 20 novembre
2003, VAN HOOF, 125559).

Défaut de décision dans le délai de rigueur

Toutefois, a défaut de décision dans le délaédeslateur est de nouveau en difficulté de choisir
le sens a donner au silence du Gouvernement saiapgel :

- Donner des effets a un acte antérieur de la proedduorable au demandeur s’il y en a un
(art. 52 ancien CWATUP)

- A défaut décider que le demandeur peut passerxaclgon sans meconnaitre d’autres
dispositions |égales ou réglementaires que celleimpose d’avoir un permis, c'est le
systeme du « permis tacite » (ex. art. 52 ancieATWP).

- Ou bien, décider plus généralement que la décon recours est confirmée (art. 119 a
121 in fine du CWATUP actuellement en vigueur): slEnsystéme de ce code, le silence du

12 Sur ce que, sans précision du législateur, teelgeut émaner d’'un autre que celui qui a introlui

recours, C.E., 4 décembre 1980, NUYENS, 20770,xet478; C.E., 10 janvier 1984, VAN BEVER, 23870.

13 C.E., 30 juin 2000, BOTTON, Rev. Rég. Dr., 20§0,398; C.E., 31 mai 2000, REGOUT, 87736,
APM, 2000, p. 111; C.E., 29 octobre 2002, NOTREDAMRIEGYSSELS, 112002; C.E., 12 décembre 2002,
QUEWET et QUAIRIAUX, 113604.
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collége des bourgmestre et échevins, saisi en ereteu, peut donner lieu a
dessaisissement facultatif et saisine du fonctioarggélégué dont le silence persistant est
assimilé a un refus (art. 118, al. 3). En cas tma@ sur toute la ligne c’est donc cette
décision de refus qui sera confirmée par |'effelalticle 121.

Exemples de calcul des délais

Exemple 1. Le refus du permis d’'urbanisme par lege a lieu le 12 avril 1999. La requérante
introduit un recours au Gouvernement le 14 mai 198accusé de réception lui est délivré le
17 mai 1999. Jugé que le premier délai imparti auv@rnement pour prendre et notifier sa
décision prend cours le 18 mai 1999 et expire lpiidt 1999. La date d’expiration de ce délai
étant un samedi, celui-ci prenait fin le lundi 2184999. Le 2 février 2000, la requérante a
adressé au Gouvernement un envoi recommandé contemappel au sens de l'article 121 du
CWATUP. Que ce rappel a été recu par la partieradve 3 février 2000. Que le délai de trente
jours pour envoyer la décision expirait le samediars 2000 et était reporté au lundi 6 mars
2000. L’arrété ayant été adopté le 6 mars 2000 nwigé le 7 mars 2000, soit en dehors du
délai, est privé d'effets par I'effet du décrettnéme, tandis que la décision de refus prise par le
college est, par l'effet du décret également, cordfe (C.E., 12 décembre 2002, SCA DICK,
113605). Eg. arrété pris dans le délai mais notifiés délai : tardif, annulation, CE, 23
septembre 2003, SA G.C., VALECO, 123292)

Exemple 2. Recours introduit le 28 décembre 200@reauine décision de refus de permis du 24
novembre. Réception le 28 décembre 2000 (attestcpase de réception délivreé le 10 janvier).
Le délai de 75 jours imparti au gouvernement pdopeger et notifier sa décision prenait cours le
29 décembre et expirait le 13 mars 2001. Envoiaghpel le 14 mars 2001 recu le jour méme
(selon accusé de réception du 15 mars). Retradhel par télécopie le 11 avril jugé sans effet
(voy. infra, numéro suivant). Décision du 27 jdilletardive (CE, 6 novembre 2003,
DECALUWE et PROVOYEUR, 125118).

Exemple 3. Calcul du délai de 30 j: lettre de rammeoyée le 31 janvier 2000; délai prend
cours le jour de la réception de la lettre de rhfgier février 2000; I'acte attaqué devait étre
envoyeé au plus tard le 2 mars (possibilité de teg@rice délai au plus prochain jour ouvrable);
'acte ne I'a été que le 3 mars; acte dépourvuode éffet de droit (CE, 20 novembre 2003,
VAN HOOF, 125559).

Retrait du rappel ?

Si la lettre de rappel fait courir un dernier délairigueur, est-ce que le demandeur qui a lancé
cette ultime procédure et qui voit que l'autorit@ppréte a statuer favorablement, peut renoncer
a son rappel en le retirant? La réponse étaitadfive dans la jurisprudence du Conseil d’Etat, a
condition que la renonciation soit expresse, sanpsveque (C.E., 18 mai 1999, PEREZ-
VASQUEZ, 80288) et gu’elle intervienne dans le délais la jurisprudence du Conseil d’Etat
s’est montrée hostile au procédé du retrait corésidémme un détournement de procédure
(C.E., 5 octobre 2001, DOCKX, 99526, J.L.M.B., 2002356; Am.-Env., 2002, p. 82).

Peu de temps apres cet arrét DOCKX, la Cour d’agipeliege a jugé que le procédé du retrait
de la lettre de rappel constituait un «détournendenprocédure», se ralliant expressément a
l'arrét DOCKX; elle a cependant jugé que «la sééyuridique imposait de considérer que cette
pratigue administrative, admise de longue datedetge par I'administration elle-méme, ne peut
nuire au citoyen qui doit pouvoir faire confianex arganes de I'Etat» et encore que ce procédé
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ne peut étre considéré comme la source d’'une liléggpui affecterait le permis délivré aprés
I'expiration du délai qu’avait fait courir 'envalu rappel et qui a donc été interrompu par son
retrait. En outre, la Cour considére gu'il n'y s ke parallélisme des formes qui s'imposerait et
gu’'aucune forme particuliére ne s’appliqgue au ietre recommandation postale, ni méme de
signature, pourvu que le retrait soit communiquanavexpiration du délai. Une télécopie
suffit, juge la Cour. Ce dernier point, lui ausi@meure controversé car la preuve du moment du
retrait peut poser problértie

Depuis lors le Conseil d’Etat a assis sa jurispmodedans de nombreux arfétsNous en
signalons quelques uns prononcés dans la périqiiesiaécente:

Jugé que le retrait du rappel est sans effet, guadyen pris en ce sens de la violation de
l'article 121 est d’ordre public (CE, 20 novembi@03, VAN HOOF, 125559); par souci de
sécurité juridique le CE annule l'arrété ministerf€.E., 6 novembre 2003, ROMANO,
125114; CE, 6 novembre 2003, DECALUWE et PROVOYEUWR5118; CE, 23 septembre
2003, Ville de Chiny, 123291; ég. arrété pris denslélai mais notifie hors délai: tardif,
annulation, CE, 23 septembre 2003, SA G.C., VALECZ3292).

Retrait du rappel condamné, sans effet. Dans féntée la sécurité juridique, le CE accepte
d’annuler l'arrété ministériel notifié tardiveme(@E, 16 septembre 2003, VERBRUGGHE
ET CIERCQ, 122876; CE, 23 septembre 2003, SA G/ELECO, 123292}°.

Nouveau délai de recours contre I'acte confirmé

En outre, les requérants disposent, a partir detlfication de I'arrét, d'un nouveau délai de 60
jours leur permettant , le cas échéant d’introduireecours contre I'acte qui se trouve confirmé
par I'effet du décret (CE, 16 septembre 2003, VERBREHE ET CELRCQ, 122876; ég. sur le

point, CE, 23 septembre 2003, SA G.C., VALECO, B232

Dans ce dernier cas, la décision confirmée du gmelfgeut donc faire I'objet d’un recours au
Conseil d’Etat a l'initiative d’un tiers. Le délsé calcule de maniére ordinaire

Dans ce cas aussi la Région wallonne est maintanaecause car c'est son silence qui a
permis & la décision confirmée de sortir ses éeftets

14 Liége, 7 janvier 2002, J.L.M.B., 2002, pp. 360sehote A. VAN DER HEYDEN; dans I'arrét du 2
ao(t 2001, BONAFE-SWINNEN, 98121, cité par A. VANER HEYDEN (o.c., p. 366), le Conseil d’Etat avait
au contraire imposé que certaines formes entolgestrait du rappel.

15 Not. C.E., 27 février 2003, STEENO, 116567, T..02003, pp. 256 et s., note S. DE TAEYE qui
attire I'attention sur certaines différences exgtte jurisprudence et celle des chambres flamandes

16 Aussi,

1 Pour un cas d'application de la régle de prisea®aissance aprés une réunion d’'information suivi

d’'une deuxieme réunion au cours de laquelle a eullexamen de I'acte lui-méme, C.E., 29 octobr@220
NOTREDAME, 112003; C.E., 12 décembre 2002, Ville Memur contre Députation permanente de Namur,
113606.

18 C.E., 12 décembre 2002, Ville de Namur contre udejon permanente de Namur, 113606 (art. 52,
ancien CWATUP).
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L’astreinte

Prononcée par le Conseil d’Etat dans un cas oasdpnnulation par le Conseil d’Etat du rejet
d’un recours contre un refus de permis, le gouveem flamand est resté plus de deux ans sans
prendre une décision (C.E., 7 décembre 2000, MARID¥38, APM, 2001, p. 8).

La décision tacite

Au lieu de confirmer la décision antérieure, ce gt conduire a un refus sur toute la ligne, le
législateur peut décider de donner un sens awcsilpersistant. La décision d’accorder un sens
au silence de l'administration chargée de délivuae autorisation doit étre I'ceuvre du
législateur. Généralement, toutefois, I'autorigatiacite est réservée au cas dans lequel, il N’y a
eu aucune décision au cours de la procédure

Le Iégislateur peut choisir I'octroi ou le refusita. Les intéréts servis par 'une et l'autre opti
ne sont pas les mémes. Dans son arrét du 3 jLd@8, VAN DER STICHELEN, 74948, le
Conseil d’Etat a mis en évidence les choix deigalt que contenait I'option pour le refus ou le
permis tacite. Dans le dernier cas , il s'agitaeofiser la liberté du commerce et de l'industrie
ou & tout le moins I'exercice d’'une activitéLe permis tacite est alors la négation de luétitle
soumettre le comportement a autorisation. Le rieftige sert I'intérét de police qui avait justifié
l'instauration de l'autorisation, en I'espéce litlia la protection d’'une environnement sain
(article 23 de la Constitution) ou le bon aménagenu territoire... Mais aucune de ces
solutions aveugles n’est satisfaisante. Par ledépaadicale, elles sont disproportionnées. Elles
sacrifient nécessairement les autres intéréts’'qumiité chargée d’autoriser devait également
apprécier.

Le permis tacite, autorisation de la loi est-il uracte administratif susceptible de recours?

Le permis tacite, choix favorable au demandeuil este permission légale d’agir sans permis
ou une autorisation tacité?La question est d'importance, dans le premier tasy a pas
d’acte administratif susceptible de recours ; dasgcond, il y en a un. En matiére d’urbanisme,
c’est la premiére branche que la Cour de cassatietenue dans un arrét du 19 avril f891e
Conseil d’Etat a retenu la méme solution dans soét alu 3 juillet 1998, VAN DER
STICHELEN, 74948, a propos de larticle 41 de londance relative au permis
d’environnement du 30 juillet 1982%*. Dans cet arrét, & défaut d’acte susceptible ctrurs, le
Conseil d’Etat n’a pas pu poser de question a lar @arbitrage sur la conformité de cette
|égislation aux articles 10 et 11 de la Constitutio

19 J.-Fr. NEURAY, Vie et mort du permis tacite, ALR.2002, pp. 55 et s., p. 58.

0 A propos de l'article 41 de I'ordonnance relatae permis d’environnement du 30 juillet 1992. Ce

systeme fut abandonné dans I'ordonnance du 5 j@@Y Xelative au permis d’environnement au profitlale
confirmation de la décision entreprise (art. 82).

A J.-Fr. NEURAY, Vie et mort du permis tacite, AIB.2002, pp. 55 et s.

= J.T., 1992, p. 76 et le commentaire de M. BOEScte notarié au risque de linfraction, in

L'urbanisme dans les actes, Bruxelles, Bruylan88 $. 695 ; Ph. NICODEME, L’arrét 78/2001 de lau€o
d’'arbitrage: une atteinte disproportionnée aux tdroiu demandeur de permis d'urbanisme?, in Am.sEnv.
2002/1, p. 45, sp. p. 50.

= Ce systeme fut abandonné dans I'ordonnance din51P97 relative au permis d’environnement au

profit de la confirmation de la décision entrepiad. 82).
2 Toutefois, C.E., 27 janv. 2002, 108540, T.R.02802, p. 191, note J. VERKEST.
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L’autorisation tacite condamnée par la Cour d’arbitrage

Toutefois le juge de référés du tribunal de premigstance de Bruxelles a interrogé la Cour
d’arbitrage a I'occasion d’'une action de tiers gaisont adressés a lui pour faire interdire
provisoirement sous peine d’astreinte, la pourgigtetravaux de construction entrepris sous le
bénéfice de I'article 137 de 'OOPU qui contieneuisposition similaire a celle de I'article 41
de l'ordonnance relative au permis d’environnemdet 1992. La Cour a estimé que
l'autorisation tacite n’était pas un acte admiaigtimais un effet direct de I'ordonnance et qu'il
n'y avait donc pas de décision & entreprendre ddeaBionseil d’Etaf®>. Méme en I'absence
d’acte administratif, le contrble de la situaticar e juge judiciaire est possible. Cette faculté
d’agir sans permis a été justifiée par la voloreénd pas pénaliser le demandeur de permis
victime de lincurie de l'administration. Le moyesst pertinent, juge la Cour. Toutefois, ce
systeme porte une atteinte disproportionnée awxitgdies tiers» malgré la possibilité de saisir
le juge judiciaire. Les tiers et les demandeurst swivés du service d’'une administration
spécialisée chargée d’apprécier leur situationoimcreto et du contréle par le juge de cette
appréciation, qu'il s'agisse du Conseil d’Etat aujdge judiciaire. En outre, «charger le juge
judiciaire, dans de telles circonstances, de dubston appréciation au pouvoir discrétionnaire
de I'administration reviendrait a lui reconnaitrewcompétence incompatible avec les principes
qui régissent les rapports entre I'administratibrhes juridictions». «Il en résulte une atteinte
disproportionnée aux droits des tiers intéressgguc discrimine cette catégorie de personnes
par rapport & celles auxquelles un controle juiimicel est garant®. Le Iégislateur bruxellois
s'incline. La révision de I'article 137 est en csUr

Plus récemment la Cour a été saisie d’'une qugstidant sur I'article 52 de I'ancien CWATUP
qui contenait un dispositif identique a celui deticle 137 de 'OOPU. Par son arrét 156/2003,
elle a tranché dans le méme sens, par identitéotlesth

Voila donc le systeme de l'autorisation tacite @ndé, a tout le moins dans la mesure ou |l
s’agit d'une décision tacite qui survient dans as ou le projet ne peut pas bénéficier d'une
autorisation décidée antérieurement dans le cauias procédure.

En revanche, quand le législateur tire du sileneel’'autorité de recours que la décision
entreprise sortira ses effets, comme c’est le tasgtiale 121 in fine du CWATUP, par exemple,
il ne se heurte pas a I'enseignement de I'arr&@0t&°. De nombreuses observations peuvent
étre faites. La Cour ne donne pas d’indicationlesidroits des tiers dont elle affirme pourtant

» Curieusement, c’est en se référant a cet arr&008, et en partageant I'analyse qu'une chambre

flamande du Conseil d’Etat accueille un recourstreonn permis d’environnement implicite (art. 23°'8du
Milieuvergunningsdecreet et art. 50 du Vlarem DEC27 juin 2002, SALAETS, 108540, T.R.O.S., 200,
191 et s., note J. VERKEST.

% C.A., 7 juin 2001, 78/2001, J.L.M.B., 2001, pR02R et s., obs. J. SAMBON, Le «permis tacite» cgnsu
par la Cour de Justice des Communautés européehmpes la Cour d’'arbitrage; T.R.O.S., 2001, p. 2id@e J.
VERKEST; Am.-Env., 2002/1, p. 45, note Ph. NICODEMEarrét 78/2001 de la Cour d’arbitrage: une attei
disproportionnée aux droits du demandeur de peatiabanisme? J.-Fr. NEURAY, Vie et mort du pernasite,
A.P.T., 2002, pp. 55 et s.

2 Doc. Cons. Rég. Brux.-Cap., A-501/1 — 2003/2@426 novembre 2003.
28 C.A., 26 novembre 2003, 156/2003.

2 Dans le méme sens, J. SAMBON, o.c., n° 5.
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I'existence. Sont-ce des droits déduits de I'ateB de la Constitution dont la question faisait
état de la violation en combinaison avec les agi@l et 11 de la Constitution ?

L’autorisation tacite condamnée par la Cour de Juste

Quand une directive communautaire exige qu'un prep@ soumis a autorisation préalable,
l'organisation d'un mécanisme d’autorisation taciteest pas de nature a exécuter
convenablement le droit communautaire (CJCE, 28ee\1991, C-360/87, Commission c/
ltalie, Rec. |, p 791, en matiere d’eaux souteasinCette décision est confirmée, en ce qui
concerne les autorisations tacites, par I'arrétldujuin 2001, Commission c/ Belgique, C-
230/00, a l'occasion d'une affaire dans laguelle dammission critiquait une série de
législations belges au regard de nombreuses diesctie protection de I'environnement. La
Cour de Justice juge que les autorités nationalestenues «d’examiner au cas par cas toutes
les demandes d’autorisation introduit&s»

Cette décision doit étre approuvée. En effet, audé&l’autorisation aucune garantie d’examen
concret du projet n’est donnée, aucune évaluatsnittidences du projet sur I'environnement
n'a lieu, aucune condition particuliere d’explaatn’est fixée... Comme le souligne bien M. J.
SAMBON, cette censure s’étend méme aux législatipmswutorisent tacitement moyennant le
respect de conditions d’émission fixées par vaieraentaire.

Dans ses conclusions sur I'affaire C-230/00, I'Aatbgénéral MISCHO avait plus nettement
considéré que tant l'autorisation tacite que leugefacite étaient en contradiction avec
I'obligation faite par le droit communautaire deustettre des actes a autorisation. La Cour
avait déja jugé en ce sens dans l'arrét du 28 deviP91, C-131/88, Commission c/

Allemagne, Rec., |, p. 825.

Responsabilité de I'administration pour refus de pemis ou retard dans la délivrance du
permis.

Sur cette question, voy. nos observations sousNRélles, 26 mai 1987, Aménagement, 1987,
p. 88 et s. ; sous Bruxelles, 26 septembre 1990¢énagement 1991, p. 51 et s. ; €g. F.
HAUMONT, Responsabilité de I'administration en ragdi d'aménagement de territoire, in La
responsabilité des pouvoirs publics, Bruxellesyinot, 1991, p. 261 et s.

L’amende forfaitaire

L'article 40, 8§ 7, du décret wallon relatif au p&rd’environnement dispose. 8 7. Il y a lieu a
indemnité équivalente a vingt fois le montant doitdile dossier visé a l'article 177, alinéa 2, 1
et 2, a charge de la Région, dans le cas ou Ie defypermis resulte de I'absence de décision en
premiére instance et en recours, et si aucun ragpasynthése n'a été envoyé dans les délais
prescrits. Les demandes d'indemnité sont de la&mmgpe des cours et tribunaux.

%0 J.L.M.B., 2001, p. 1200, note J. SAMBON; A.J.Z001-01, p. 350, note D. VAN HEUVEN et S.
RONSE.
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2. Voies de recours juridictionnelles face a la dae excessive des procédures de droit
administratif belge: jurisprudence récente de la Car européenne des droits de 'homme.

L’Etat belge a récemment été condamné par la Qauapéenne des droits de ’homme pour
violation de l'article 6, 81, de la Convention. Caur a en effet constaté le non-respect du délai
raisonnable relativement a une procédure admitiigralans un arrét «Entreprises Robert
DELBRASSINE S.A.» contre Belgique, 1€ juillet 2004. Par ailleurs, on note que la Cour
pourrait aboutir a une conclusion identique dares affaire VAN PRAET contre Belgique, a
propos de laquelle elle a rendu, le 28 octobre 2004 décision de recevabilité. La longueur
d’'une procédure administrative était égalementarse. Nous examinons succinctement ces
deux affaires ci-aprés.

Dans la premiére affaire sub-mentionnée, la Condamna la Belgique aprés avoir constaté
gue le Conseil d’Etat n’avait rendu un arrét quespe cing ans apres avoir été saisi. On note
gue le gouvernement belge avait souligné la coriplale I'affaire, en ce que, notamment,
celle-ci touchait a la matiére particuliere du tda 'aménagement du territoire, de I'urbanisme
et de I'environnement et compte tenu égalementainbne des parties intervenantes et de la
connexité des causes. La requérante avait pouarsdgit valoir que rien dans son attitude
n'avait contribué au dépassement du délais raisenba Cour lui donna raison. Elle observa
gue, méme si «laffaire pouvait présenter certaidécultés particulieres compte tenu
notamment du nombre d’intervenants», la durée gedeédure résultait principalement du laps
de temps pris par l'auditeur pour déposer son raglams I'affaire, et que le gouvernement ne
fournissait pas d’élément de nature a expliquerdgeure partie de ce délai.

Plus récemment encore, dans I'affaire VANPRAET moielgique, le requérant se plaignait
aussi de la longueur de la procédure qu’il avaijagee devant le Conseil d’Etat. Ce dernier
avait en effet déclaré irrecevable, le 9 juin 1908¢ requéte introduite devant lui, le 29
novembre 1991. Le gouvernement invoqua une excemdiorecevabilité tirée du non-
épuisement des voies de recours internes au sdiastide 35 de la Convention. Il estimait que
«le requérant aurait di assigner I'Etat belge deves juridictions civiles internes pour
'entendre condamner, sur la base de l'article 1882code civil, a indemniser le préjudice
eventuel subi». Il fit notamment valoir a ce propgse, depuis un arrét du 19 décembre 1991,
la Cour de Cassation belge accepte le principe $etpel la responsabilité civile de I'Etat peut
étre engagée pour le dommage causé par des fautesises par des magistrats dans I'exercice
de leurs fonctions». Il cita ensuite «plusieursigiées de juridictions de fond ayant condamné
I'Etat a payer une indemnisation dans le cas datiwsas du droit a faire entendre sa cause dans
un délais raisonnable». La Cour européenne dets diei’homme constata que la Cour de
cassation belge avait déja admis, a la date ddotiion de la requéte de Monsieur
VANPRAET, le principe selon lequel la responsabilite I'Etat peut étre engagée du fait de
fautes commises par des magistrats dans I'exedeideurs fonctions. Elle souligna cependant
gue les diverses décisions de juridictions de fatéks par le gouvernement, qui avaient fait
application de ce principe, étaient elles toutest@@ures au mois d’aolt 1998, a I'exception
d’une décision «qui portait, toutefois, sur la guadormale d’'une procédure non judiciaire». La
Cour estima des lors que, «a la date d’'introdudmia requéte, la possibilité de mettre en cause
la responsabilité de I'Etat pour le dommage caumelp faute de magistrats qui auraient
meéconnu les exigences du délai raisonnable audseharticle 6 de la Convention n'avait pas
encore acquis un degré de certitude juridiquesarifipour pouvoir et devoir étre utilisé aux fins
de larticle 35 81 de la Convention». Elle en cahdjue I'exception de non-épuisement
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soulevée par le gouvernement ne pouvait étre retehreporta I'examen du grief sur le fond,
estimant que celui-ci posait « de sérieuses qusstie fait et de droi t

*kkkkkkk

BOSNIA AND HERZEGOVINA*

1. Have such delays been acknowledged by court decis&® What courts (national/
European Court of Human Rights)? Please provide soemexamples in English or French
or reference to ECHR case-law.

Yes.

Case-law of the Constitutional Court

The Constitutional Court of Bosnia and Herzegowmis decision of 02-02-2001, no. U 23/00,
found that the appellant's right under Article & ECHR to have her civil rights determined by
a court within a reasonable time had not been otsgpeThe Court, therefore, quashed the
Municipal Court ruling to halt the proceedings amdered it to decide on the merits of the case
as a matter of urgency. The Court also pointedtioat, according to the case-law of the
European Court of Human Rights, a breach of Artic1 ECHR, insofar as it entitles a party
to a court determination within a reasonable tvwayld normally give the injured party a right
to financial compensation from the state concerned.

3. Does an explicit requirement of reasonableness the length of the proceedings
equivalent to that contained in Article 6 8 1 of tle European Convention on Human Rights
exist in the Constitution or legislation?

In accordance with Article II. 2 of the Constitutidhe European Convention for the Protection
of Human Rights and Fundamental Freedoms and d@wdis apply directly in Bosnia and
Herzegovina and have priority over all other domdsgislation.

5. Does a remedy in respect of excessive delays in theceedings exist in your
country? If so, please describe it (who can lodgdé complaint, before which authority,
according to what - ordinary/special — procedure, vthin what deadline etc.). Please
provide the texts of the relevant legal bases in iish or French.

YES, a complaint on the basis of Article 6 § 1 lo¢ Convention before the Constitutional

Court. A complaint against the excessive lengtproteedings can be lodged by a party in the
proceedings.

There are no special requirements (distinct froengéneral procedural law) for submission of
the complaint.

There is a prescribed time-limit for lodging a cdamt for excessive length of proceedings - for
the ended proceedings it is six months after tingpbetition of the proceedings.

3 L'arrét de la Cour européenne des droits de ltmenportant sur le bien-fondé de la requéte n'a pas

encore été rendu au jour ol nous écrivons cettiilbotion.



-33- CDL(2005)092add

6. Is this remedy available also in respect of pding proceedings? how?

YES, the same remedy is applicable for both penaimthended proceedings.

7. Is there a cost (ex. fixed fee ) for the use this remedy?
NO.
8. What criteria are used by the competent authoty in assessing the reasonableness

of the duration of the proceedings? Are they the sae as, or linked with, the criteria
applied by the European Court of Human Rights in repect of Article 6 8 1 ECHR?

The criteria used are those applied by the Eur@memt of Human Rights.

9. Is there a deadline for the competent authorityo rule on the matter of the length?
Can it be extended? What is the legal consequenceaopossible failure by the authority to
respect the deadline?

There is no specific deadline.

10. What are the available forms of redress :

- acknowledgement of the violation YES

- pecuniary compensation
0 material damage YES/NO
0 non-material damage YES

- measures to speed up the proceedings, if theyilhpeading YES

- possible reduction of sentence in criminal cases YES/NO

- other (specify what)

The Court would declare a breach of the Article & ®f the ECHR. It could, where the
proceedings have not ended yet, order that the etmmipcourt complete the proceedings by
certain date or without further delay (normallyhint six months), and it could order a monetary
compensation for non-pecuniary damage.

If a delay occurred due to a misconduct of a juthgéshe could be subjected to a disciplinary
procedure.

16. Is an appeal possible against a decision on the szmableness of the duration of the
proceedings? Is there a fixed time-frame for the cupetent authority to deal with this
appeal? What would be the legal consequence of noompliance with this time-limit?

There are just general time-limits for the admmaiste bodies which govern issuing decisions.
If these time-limits are not obeyed in the procedaitiated by a party, the latter could proceed
with an appeal procedure considering that a negdeeision is issued.

A decision of the Constitutional Court could bel&aged only if a new fact of decisive nature
is disclosed, provided that this fact could not hedsonably be known for the party in the
course of proceedings before the ConstitutionalrtCéuparty must initiate proceedings for a
revision of a decision within six months after maylearned about the fact at issue.
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17. Is it possible to use this remedy more than oa in respect of the same proceedings?
is there a minimum period of time which needs to hae elapsed between the first decision

on the reasonableness of the length of the procergs and the second application for such

a decision?

In order to avoid the excessive frequency of suchpaints, the Court would reject a complaint
if it concerns a case that was already dealt with.

*kkkkkkk

BULGARIA*

2. Have such delays been acknowledged by court dgons? What courts (national/
European Court of Human Rights)? Please provide soemexamples in English or French
or reference to ECHR case-law.

Yes.

Case-law of the Court on Human Rights :

In Djangozov v. Bulgari@ase (judgement of 8 July 2004), the Court consttiéhat there had
been a violation of Article 6 8§ 1 of the Conventioecause of the excessive length of criminal
proceedings.

In Rachevi v. Bulgarizase (judgement of 23 September 2004), the Cousigered that there
had been a violation of Article 6 8§ 1 of the Corti@m because of the excessive length of civil
proceedings.

3. Does an explicit requirement of reasonableness the length of the proceedings
equivalent to that contained in Article 6 8 1 of tle European Convention on Human Rights
exist in the Constitution or legislation?

In accordance with Article 5 8 4 of the Constitatithe European Convention for the Protection
of Human Rights and Fundamental Freedoms and at®deis apply directly in Bulgaria and
have priority over all other domestic legislation.

5. Does a remedy in respect of excessive delaystlire proceedings exist in your
country? If so, please describe it (who can lodgéné complaint, before which authority,
according to what - ordinary/special — procedure, vthin what deadline etc.). Please
provide the texts of the relevant legal bases in tish or French.

Partially YES:_Article 217a of the Code of Civild@edureintroduced in 1999, provides that:

“1. Each party may lodge a complaint about delaysvary stage of the case, including after
oral argument, when the examination of the cased#livery of judgement or the transmitting
of an appeal against a judgment is unduly delayed.

2. The complaint about delays shall be lodged tiyredgth the higher court, no copies shall be
served on the other party, and no State fee shalub. The lodging of a complaint about delays
shall not be limited by time
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3. The chairperson of the court with which the claimp has been lodged shall request the case
file and shall immediately examine the complainpiivate. His instructions as to the acts to be

performed by the court shall be mandatory. His ostkll not be subject to appeal and shall be
sent immediately together with the case file todbaert against which the complaint has been

filed.

4. In case he determines that there has been [wedayg], the chairperson of the higher court
may make a proposal to the disciplinary panel efSapreme Judicial Council for the taking of
disciplinary action.”

A complaint against the excessive length of procgmsdcan be lodged at any stage of the
pending proceedings by a party in the proceedings.

There are no remedies for the proceedings complahehich are already completed.

There also exists the possibility to expedite thmioal proceedings through a complaint to
various levels of the prosecution authorities.

6. Is this remedy available also in respect of pding proceedings? how?

YES, Article 217a of the Code of Civil Procedureinsfact aimed at accelerating the civil
proceedings.

7. Is there a cost (ex. fixed fee ) for the use this remedy?

NO. There is no fee for using the remedy.

9. Is there a deadline for the competent authorityo rule on the matter of the length?
Can it be extended? What is the legal consequenceaopossible failure by the authority to
respect the deadline?

NO, but the complaint shall be dealt with “immedigt.

10. What are the available forms of redress :

- acknowledgement of the violation YES/NO
- pecuniary compensation
0 material damage YES/NO
0 non-material damage YES/NO
- measures to speed up the proceedings, if theyilhpeading YES
- possible reduction of sentence in criminal cases YES/NO
- other (specify what)

The chairman of a superior court issues mandatstyuctions as to the acts to be performed by
the relevant court. In case it is determined thate has been [undue delay], the chairperson of
the higher court may make a proposal to the diseipt panel of the Supreme Judicial Council
for the taking of disciplinary action.
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16. Is an appeal possible against a decision oretteasonableness of the duration of the
proceedings? Is there a fixed time-frame for the copetent authority to deal with this
appeal? What would be the legal consequence of noompliance with this time-limit?

No, there is no appeal against a decision on thglzont.

21. Has this remedy been assessed by the Europ&aourt of Human Rights in respect
of Articles 13 or 35 ECHR? If so, please provide ference to the relevant case-law.

In Djangozov v. BulgariZase, the Court considered that the possibiligpjoeal to the various
levels of the prosecution authorities cannot bansgd as an effective remedy because such
hierarchical appeals aim to urge the authoritiagitise their discretion and do not give litigants
a personal right to compel the State to exercssguipervisory powers.

kkkkkkkk

CROATIA*

1. Does your country experience excessive delays judicial proceedings? what
proceedings (civil, criminal, administrative, enfocement)?

Yes, in all types of proceedings.
2. Have such delays been acknowledged by court dgons? What courts (national/
European Court of Human Rights)? Please provide soemexamples in English or French

or reference to ECHR case-law.

Yes. Case-law of the Constitutional Court:

The Constitutional Court of Croatia considered umerous cases, that there had been a
violation of the right to a hearing within reasoleatime as guaranteed by Article 6 § 1 of the
Convention because of the excessive length of pdigs (see for example, decision U-
[11A/2033/2003 of 8 February 2005, and decisiondili¥f2751/2004 and U-I11A/2854/2004 of

14 February 2005).

Case-law of the European Court of Human Rights

See among many cases where the European Courtedegialation of Article 6 81 of the
Convention with respect to Croatia, the followingses :Kutic v. Croatia (judgement of 1
March 2002) Acimovic v. Croatigjudgement of 9 October 200®)elic v. Croatia(judgement
of 27 June 2003), aridultiplex v. Croatia(judgement of 10 July 2003).

3. Does an explicit requirement of reasonableness the length of the proceedings
equivalent to that contained in Article 6 § 1 of tle European Convention on Human Rights
exist in the Constitution or legislation?

In accordance with Article 140 of the Constitutitine European Convention for the Protection
of Human Rights and Fundamental Freedoms andatedis apply directly in Croatia and has
priority over all other domestic legislation.
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5. Does a remedy in respect of excessive delaystle proceedings exist in your
country? If so, please describe it (who can lodgéné complaint, before which authority,
according to what - ordinary/special — procedure, Wwhin what deadline etc.). Please
provide the texts of the relevant legal bases in Igtish or French.

YES, there is a remedy provided by Section 63 & #9002 Constitutional Act on the
Constitutional CourtThe latter provides that :

“(1) The Constitutional Court shall examine a cdosibnal complaint even before all legal
remedies have been exhausted in cases when a emnpeturt has not decided within a
reasonable time a claim concerning the applicaiglgs and obligations or a criminal charge
against him ...

(2) If the constitutional complaint ... under paiggh 1 of this Section is accepted, the
Constitutional Court shall determine a time-limithvin which a competent court shall decide
the case on the merits...

(3) In a decision under paragraph 2 of this Artidlee Constitutional Court shall fix
appropriate compensation for the applicant in reispéthe violation found concerning his
constitutional rights ... The compensation shalphel from the State budget within a term of
three months from the date when the party lodgeddjaest for its payment”.

A complaint can be lodged by a party in the procesd

There is no prescribed time-limitthe constitutional complaint could be lodged at &me
during the proceedings.

The remedy procedure is a separate one beforeotiithitional Court.

6. Is this remedy available also in respect of pding proceedings? how?

This remedy is availablenly for pending proceedings. By its decision, the @turi®nal Court
will determine a time-limit within which the comett Court is due to complete the proceedings
and adopt a final decision on the merits of thecas

There are no remedies for the proceedings whichlerady completed.

8. What criteria are used by the competent authoty in assessing the reasonableness
of the duration of the proceedings? Are they the sae as, or linked with, the criteria
applied by the European Court of Human Rights in repect of Article 6 § 1 ECHR?

The same criteria as those applied by the Eurofeart of Human Rights.

10. What are the available forms of redress :

- acknowledgement of the violation YES

- pecuniary compensation
0 material damage YES/NO
0 non-material damage YES

- measures to speed up the proceedings, if theyilhpeading YES

- possible reduction of sentence in criminal cases YES/NO

- other (specify what)
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The Constitutional Court is to decide on whethez firoceedings complained off lasted
excessively long; if so, it will determine the titmit for within which a competent court shall
decide the case on the merits, and shall alsopfsxogriate compensation for the applicant in
respect of the violation found concerning his ctusbnal rights.

12. If pecuniary compensation is available, accomdg to what criteria? are these
criteria the same as, or linked with, those appliedby the European Court of Human
Rights? Is there a maximum amount of compensatiorotbe awarded?

The compensation is determined in the light ofdineumstances of the case before the Court
and on the basis of the social and economic Stuati Croatia.

20. Has this remedy had an impact on the number afases possibly pending before the
European Court of Human Rights? Please provide anyavailable statistics in this
connection.

Following Slavicek v. Croati@ase (decision of 4 July 2002), in which the Cagortsidered that
the constitutional complaint on the basis of Sec68 of the Constitutional Court Law was an
effective legal remedy that must be exhausted befpplying to the Court an important number
of applications lodged before the Court were detidebe inadmissible (by July 2004, 12 cases
were thus declared non admissible by the Court).

Further toNogolica v. Croatiacase (judgement of ), the Court has consideradthis legal
remedy has to be exhausted even in those casegdieafiled in Strasbourg before the adoption
of the amendments in 2002.

21. Has this remedy been assessed by the Europ&aourt of Human Rights in respect
of Articles 13 or 35 ECHR? If so, please provide ference to the relevant case-law.

In 2002, further tdHorvat v. Croatiacase (judgement of 26 July 2001) in which the Caued
that a new remedy for the protection of the righ& thearing within reasonable time was not an
effective legal remedy, another set of amendmeatsadopted (seipra under question no 5).

In Slavicek v. Croatiacase (decision of 4 July 2002), the new remedy eoasidered to be
effective for the purposes of Article 13.

Where proceedings have ended, though, this remedycansidered as not effective for the
purposes of Article 1350oc v. Croatigjudgement of 9 May 2003).

In a recent judgemenBDebelic v. Croatiajudgement of 26/05/2005), the Court reaffirmed th
adeqaucy of the remedy in general, but found thathis particular case, the Constitutional
Court as the authority competent to decide onanaged to render it ineffective.

kkkkkkkk
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CYPRUS

1. Does your country experience excessive delays judicial proceedings? what
proceedings (civil, criminal, administrative, enfocement)?

In a few cases delay is encountered, mainly inl graceedings. We have a very good
record in criminal proceedings.

2. Have such delays been acknowledged by court dgons? What courts (national/
European Court of Human Rights)? Please provide soemexamples in English or French
or reference to ECtHR case-law.

Delays have been acknowledged both by nationatcdecisions as well as by European Court
of Human Rights decisions.

Case-Laws of National Courts

See for example, Efstathiou v. Police (1990) 2 € 294

Case Law of the European Court of Human Rights

In the following four cases, the European Courtlated violation of Article 6 81 of the
Convention with respect to CypruBapadopoulos v. Cyprugudgment of 21 March 2000),
Louka v. Cyprus,jdgement of 21 August 200@yegoriou v. Cyprus(judgement of 25 March
2003) andSerghides a.o. v. Cypr@sidgement of 5 November 2002) case.

3. Does an explicit requirement of reasonableness$ the length of the proceedings
equivalent to that contained in Article 6 § 1 of tle European Convention on Human Rights
exist in the Constitution or legislation?

The Constitution of Cyprus explicitly provides fitre reasonableness of judicial proceedings.
According to Article 30: “...every person is emdl to a fair and public hearing within a

reasonable time...”. This Article is equivalent totiéle 6.1 of the European Convention on

Human Rights.

Furthermore Practice Directions of 1986, issuedtliy Supreme Court provide that no
judgement shall be reserved for a period exceegslingpnths. Circulars of the Supreme Court
indicate that the above period creates the procgedbefore the Supreme Court, but the
principle is that judgements should be handled dpremptly.

4. Are any statistical data available about the prportions of this problem in your
country? If so, please provide them in English or Fench.

No.
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5. Does a remedy in respect of excessive delaystle proceedings exist in your
country? If so, please describe it (who can lodgéné complaint, before which authority,
according to what - ordinary/special — procedure, Wwhin what deadline etc.). Please
provide the texts of the relevant legal bases in Igtish or French.

(& In Criminal cases, the accused may raise fue ithat his constitutional right for a trial
within a reasonable time has been violated andnihahould be acquitted. The Court
will examine the argument based on the criterialdished by the European Court of
Human Rights. And we had cases with this result.

(b) If a judgement has been reserved for more éharonths then an interested party can
apply to the Supreme Court seeking a remedy. Tipeege Court in examining such
an application can:

() order the retrial of the case by a different court
(i) make an order for the issue of Judgement wittime limit
(iii) issue any other necessary order.

In all cases judgements have been delivered dtfere the application was placed in
the Supreme Court, or immediately after.

6. Is this remedy available also in respect of pemdy proceedings? How?

Yes. By referring the matter to the Supreme Ceourich issues the necessary directions to the
Supreme Court.

7. Is there a cost (ex. fixed fee) for the use dfis remedy?

There is no fixed fee for the use of this remedy.

8. What criteria are used by the competent authorit in assessing the reasonableness
of the duration of the proceedings? Are they the sae as, or linked with, the criteria
applied by the European Court of Human Rights in repect of Article 6 § 1 ECHR?

The criteria in assessing the reasonableness diitladion of the proceedings are the same as
the ones applied by the European Court of HumahtRighese are namely the complexity of
the case, the conduct of the authorities and thduzi of the parties what was at stake for the
applicant

9. Is there a deadline for the competent authorityo rule on the matter of the length?
Can it be extended? What is the legal consequendeagpossible failure by the authority to
respect the deadline?

There is no deadline for ruling on the matter dagehowever a decision on the matter is given
very shortly.



41 - CDL(2005)092add

10. What are the available forms of redress:

acknowledgement of the violation YES / NO
pecuniary compensation

- material damage YES

- on-material damage NO
measures to speed up the proceedings
if they are still pending YES / NO

possible reduction of sentence in criminal cases ESYNO
other (specify what)

11. Are these forms of redress cumulative or altemtive?

These forms of redress are cumulative.

12 If pecuniary compensation is available, accordm to what criteria? Are these
criteria the same as, or linked with, those appliecdby the European Court of Human
Rights? Is there a maximum amount of compensatiorotbe awarded?

Our legal system does not provide for pecuniarymemsation for delay.

13 If measures can be taken to speed up the procesgbk in question, is there a link

between these measures and the general case-manageimof the relevant courts? Is the
taking of these measures co-ordinated at a central higher level? On the basis of what
criteria and what factual information concerning the court in question (workload, number

of judges, nature of cases pending, specific prolohs etc.) does the competent authority
order such measures?

The Supreme Court, through the Chief registraresponsible for taking measures to speed
up the proceedings. These measures may involvegeheral case- management of the
relevant courts. If the workload of a judge inclasd®mplex cases or cases that will need a lot
of time to be tried, he may not be assigned casesdastribution of the cases may occur with
the approval of the Supreme Court

14 What authority is responsible for supervising tle implementation of the decision on
the reasonableness of the duration of the proceedja?

The Supreme Court is responsible for supervisiagrtiplementation of the decision.

15 What measures can be taken in case of non-enfement of such decision? Please
indicate these measures in respect of each formredress and provide examples.

The decision or directive of the Supreme Courdvgays enforced.
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16. Is an appeal possible against a decision on tleasonableness of the duration of the
proceedings? Is there a fixed time-frame for the cupetent authority to deal with this
appeal? What would be the legal consequence of noompliance with this time-limit?

No appeal lies against a decision of the Supremet@m the reasonableness of the duration
of proceedings.

17. Is it possible to use this remedy more than oadn respect of the same proceedings?
is there a minimum period of time which needs to hae elapsed between the first decision

on the reasonableness of the length of the procerds and the second application for such
a decision?

This remedy can be used more than once in the pamaeedings.

18. Are there any available statistical data on these of this remedy? If so, please
provide them in English/French

No.
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CZECH REPUBLIC*

2. Have such delays been acknowledged by court @gons? What courts (national/
European Court of Human Rights)? Please provide soenexamples in English or French
or reference to ECHR case-law.

Yes. Case-law of the Constitutional Court

In its decision no. Ill. US 70/97 of 10 July 199fe Constitutional Court found that the
Prague High Courtvfchni soudl had infringed with the appellant's right to havs case
heard without unjustified delays. It held that sachinfringement would not justify setting
aside a decision which had become final unlessdiiays had led to the infringement of
other Constitutional rights. Procedural delays aJaherefore, did not constitute grounds for
setting the decision aside.

By its decision no. PI. US 6/98 of 17 February 1888 Constitutional Court decided that the
right to a hearing without unjustified delays cepended to the courts’ obligation to comply
with the principle of fair trial, without it beingossible to draw a distinction between the
various elements of judicial power.

The decision no. Il. US 342/99 of 4 April 2000 b&tConstitutional Court held that delays in
proceedings concerning the award of damages caiithge the constitutional right to
judicial protection. It therefore ordered the carohcerned to expedite the proceedings.

In its decision no. IV. US 379/01 of 12 Novembe®2Ghe Constitutional Court held that
delays in proceedings already concluded by a daectigihich had become final did not in
themselves amount to a breach of Article 38-2 ef @harter of Fundamental Rights and
Freedoms. Setting aside the impugned decisionsituation where the Constitutional Court
did not have any other means of protecting Corgiital rights, would be justified only if
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procedural delays had entailed an infringement hef principle of fair trial or other
substantive rights guaranteed by the Constitution.

Decision no. I. US 663/01 of 19 November 2002 & onstitutional Court ordered the
lower court to cease to infringe an appellant'itrignder Article 38-2 of the Charter and
Article 6 8 1 of the Convention and to hear hisrolavithout delay.

Case-law of the European Court of Human Rights:

Amongst others, itHartman v. Czech Republ{fjudgement of 10 July 2003Rostal v. Czech
Republic (judgement of 25 may 2004), ardoufova v. Czech Republicase, the Court
considered that there had been a violation of lertic§ 1 of the Convention because of the
excessive length of proceedings.

3. Does an explicit requirement of reasonablenesd the length of the proceedings
equivalent to that contained in Article 6 § 1 of tle European Convention on Human Rights
exist in the Constitution or legislation?

Under Article38-2 of the Charter of Fundamental Rights and Faeegeveryone is entitled,
inter alia, to a hearing within a reasonable time (“withonhecessary delay”).

5. Does a remedy in respect of excessive delaystlire proceedings exist in your
country? If so, please describe it (who can lodgéné complaint, before which authority,
according to what - ordinary/special — procedure, vthin what deadline etc.). Please
provide the texts of the relevant legal bases in iish or French.

Section 5 8 1 of the Law no. 335/1991 on courtsjaddesprovides that :

“judges are required to rule impartially and famtyd without delay”. By virtue of Section 6
8 1 it is possible to lodge complaints with the arg of the judicial system (such as
presidents of courts, or the Ministry of Justicepcerning the way courts have conducted
judicial proceedings, whether these concern delswggppropriate behaviour on the part of
persons invested with judicial functions or inteefgce with the proper conduct of court
proceedings. An appellant is entitled to obtaiminfation on the measures the supervisory
authority has taken in response to his appealtheulatter does not give him a personal right
to require the State to exercise its supervisokygrs.

Law no. 82/1998 on State liability for damage causethe exercise of public authority by an
irreqularity in a decision or the conduct of pratiegs (in force since 15 May 1998) in its
Section 13 provides that the State is liable fomage caused by an irregularity in the
conduct of proceedings, including non-compliancéhwine obligation to perform an act or
give a decision within the statutory time-limit.peerson who has suffered loss on account of
such an irregularity is entitled to damages whiattisn 31(2) requires to include
reimbursement of the costs incurred by the clainmamespect of the proceedings in which
the irregularity occurred, in so far as those castslinked to the irregularity.

Law no. 182/1993 on the Constitutional Court

Section 82(3) provides that when the Constitutidbdalrt upholds a constitutional appeal it
must either set aside the impugned decision bybdigoauthority or, where the infringement
of a right guaranteed by the Constitution is theulteof an interference other than a decision,




CDL(2005)092add -44 -

forbid the authority concerned to continue to imfie the right and order it to re-establish the
status quo if that is possible.

The Constitutional Court's case-law shows thaproter to be able to declare admissible a
constitutional appeal concerning the length of peatings, it requires the appellant to have
appealed to the organs of the judicial system. Wthiefinds an infringement of the right
guaranteed by Article 38-2 of the Charter of Fundatal Rights and Freedoms it may order
the court to put an end to the delay and expebéetoceedings (as it did in cases nos. | US
313/97 and 1 US 112/97), but is not empowered tardweompensation to the appellant.

6. Is this remedy available also in respect of pding proceedings? how?
Yes. Seeuprg under question no 5.

15. What measures can be taken in case of non-em@ment of such decision? Please
indicate these measures in respect of each formredress and provide examples.

None.

21. Has this remedy been assessed by the Europ&2ourt of Human Rights in respect
of Articles 13 or 35 ECHR? If so, please provide ference to the relevant case-law.

Yes. InHartman v. Czech Republiudgement of 10 July 2003), the Court held thate of
the various remedies referred to by the Governroeald be accepted as effective. Law No.
335/1991 on the courts and judges was inadequate, i did not give the individual the right
to oblige the State to exercise its supervisorygrovn appeal to the Constitutional Court was
similarly ineffective, since there was no sanctiorlaw if its ruling was not followed. This
deficiency was not made good by the possibilitguihg the State for damages under Law No.
82/1998, since the Government had not been algmte that compensation for non-pecuniary
damage would be available.
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DENMARK

1. Does your country experience excessive delays indjaial proceedings? what
proceedings (civil, criminal, administrative, enfocement)?

Generally, Denmark does not experience excessiegdi judicial proceedings. However, as
in all legal systems, there are of course unfottuagamples of the opposite.

2. Have such delays been acknowledged by court deciss® What courts (national/

European Court of Human Rights)? Please provide soenexamples in English or French
or reference to ECtHR case-law.

Yes. A number of examples can be found where Darushits have acknowledged that the
length of proceedings amounted to a violation ti€laré of the ECHR.

Case-law of national courts
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One example is printed in the Weekly Law Reviévgéskrift for Retsveespi998, p. 1759.
Two persons were charged with fraud. The totaltlend proceedings was more than six years.
Having regard to the relatively limited extent bétcase and the lack of complexity, the High
Court held that a violation of Article 6 of the ERHad taken place. Therefore, the penalties
imposed were suspended.

Another example is printed in the Weekly Law Reviglgeskrift for Retsveesp8001, p. 510.
The case concerned a compensation claim followicey accident. The applicant was acquitted
under the Road Traffic Act and subsequently claic@dpensation. The compensation claim as
such was rejected, but having regard to the laatoofplexity of the criminal case against the
applicant that had nevertheless lasted almostyeans, the court held that a violation of Article
6 of the ECHR had taken place, and therefore, cosgti®n was awarded on this basis.

In its decision of 12 June 2003 (no. 550/2002),3hpreme Court of Denmark considered the
fact that the case was not proceeded for two yesassviolation of Article 6.1 ECHR.

Case-law of the European Court of Human Rights

In A and Others v. Denmarfjudgment of 8 February 1996), and the cas&uwt Nielsen v.
Denmark (judgement of 15 February 2000), the Court coreduthat the “reasonable time”
requirement was not satisfied and there had acaglydbeen a breach of Article 6.1 ECHR.

3. Does an explicit requirement of reasonableness dféd length of the proceedings
equivalent to that contained in Article 6 § 1 of tle European Convention on Human Rights
exist in the Constitution or legislation?

No. However, the European Convention can be involkedtly before the Danish courts.

4, Are any statistical data available about the propations of this problem in your
country? If so, please provide them in English or Fench.

The Court Administration monitors the length of ggedings in general for civil as well as
criminal cases and for enforcement proceedingsield® no statistics available concerning the
overall length of proceedings, but according tdisttes for 2004, the average length of a
criminal case before a city court was 69 days, edethe average length of a civil case before a
city court was 13.7 months.

5. Does a remedy in respect of excessive delays in theceedings exist in your
country? If so, please describe it (who can lodgéné complaint, before which authority,
according to what - ordinary/special — procedure, vthin what deadline etc.). Please
provide the texts of the relevant legal bases in lish or French.

Danish law does not contain any legal remedy thatheen specifically designed or developed
to provide a remedy in respect of complaints ofjitkrof judicial proceedings.

In civil as well as criminal casgs is the court dealing with the concrete casd tiecides on a
complaint concerning the length of proceedings Vfiolation of ECHR article 6 is found, the
result may for instance be compensation or reduatiothe sentence. The question may be
raised by any party to the case.
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In criminal casesthat are discontinued before the case is brougibrd the courts, a

compensation claim can be lodged with the Regiwdilic Prosecutor/the Director of Public
Prosecutions. The compensation claim is consideneér section 1018h of the Administration
of Justice Actwhich in practice also covers compensation on ldasis of the length of

proceedings.

6. Is this remedy available also in respect of pendingroceedings? how?

Yes.

According to _section 96 of the Administration ofstice Act the public prosecutors must
proceed with any case as quickly as possible, baeigard to the nature of the case in question.

In criminal caseswhere the case has not yet been brought beferedbrts, the person in
guestion may lodge a complaint with the RegionakBetutor. The Regional Public Prosecutors
generally supervise the work of the Chief Constabhled may — on the basis of a complaint or
otherwise — give instructions to the Chief Congaplincluding instructions concerning the
handling of a specific case. When receiving a camplthe Regional Public Prosecutor must
look into it.

In pending court proceedings, any party to the cagg — at any point during the proceedings,
ask the court dealing with the case to schedulecdise for trial. The court will then make a
decision on this issue, including in relation toHECarticle 6. This decision can be appealed to a
higher court. There is no possibility of compermatit this point in the proceedings (but there
will be at a later stage (see under Q5) — this dynsbould rather be seen as being preventative
of further delay.

This remedy has already been used in practice., Tousnstance, the High Court of Eastern

Denmark decided in a decision of 2 April 1996, eguested by the prosecution, to uphold the
decision of the City Court of Copenhagen to scheth# case in question for trial even though
the defence counsel asked to have it postponed.

Furthermore, on 13 January 2004, the Supreme Qpheld, as requested by the prosecution,
the decision of the High Court of Eastern Denmarkadhedule a case for trial with long days in
court — in spite of protests from the defence tirgjathat the persons in question had been
charged for more than 9% years and that the defiesele had held that the length of the
proceedings was violating the ECHR. Hence, thé ad to be completed as soon as possible
even if it meant working longer hours than usugdlyall the parties involved.

7. Is there a cost (ex. fixed fee ) for the use of thremedy?

No.
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8. What criteria are used by the competent authority m assessing the reasonableness
of the duration of the proceedings? Are they the sae as, or linked with, the criteria
applied by the European Court of Human Rights in repect of Article 6 8 1 ECHR?

When assessing the reasonableness of the lengtheoproceedings, the authorities (the
Regional Public Prosecutor/the Director of Publiogecutions and the courts) base themselves
on the criteria set out by the ECtHR.

9. Is there a deadline for the competent authority taule on the matter of the length?
Can it be extended? What is the legal consequenceaopossible failure by the authority to
respect the deadline?

There is no specific deadline.

10. What are the available forms of redress :

- acknowledgement of the violation YES
- pecuniary compensation
o material damage YES
0 non-material damage YES/NO
- measures to speed up the proceedings, if theyilhpeading YES
- possible reduction of sentence in criminal cases YES
- other (specify what)

Exemption from paying legal costs that the persajuiestion should otherwise have paid.

11. Are these forms of redress cumulative or alternatig?

The forms of redress mentioned can be alternatieaimulative. It is up to the courts to decide
how to provide redress for the applicant.

12. If pecuniary compensation is available, accordinga what criteria? are these
criteria the same as, or linked with, those appliecby the European Court of Human
Rights? Is there a maximum amount of compensatiorotbe awarded?

As it is the case with other compensation clainglis within the discretion of the courts to
mete out the compensation. When meting out, ofseguhe courts may find guidance in the
level of compensation set out by the ECtHR.

There is no fixed maximum amount.
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13. If measures can be taken to speed up the proceedsa question, is there a link

between these measures and the general case-manageimof the relevant courts? Is the
taking of these measures co-ordinated at a central higher level? On the basis of what
criteria and what factual information concerning the court in question (workload, number

of judges, nature of cases pending, specific prolohs etc.) does the competent authority
order such measures?

The Court Administration monitors the length of ggedings in general for civil as well as
criminal cases and for enforcement proceedingse Tieasures available for pending
proceedings however, work on an individual basis.

14.  What authority is responsible for supervising the mplementation of the decision on
the reasonableness of the duration of the proceedja?

In case a higher court has ordered that the casgiestion must be scheduled for trial, the
responsibility for implementing this decision liwgh the court dealing with the case.

The Regional Public Prosecutors generally superthsework of the local police districts,
including in relation to length of proceedings.

15.  What measures can be taken in case of non-enforcemief such decision? Please
indicate these measures in respect of each formrefdress and provide examples.

There are no known examples of non-enforcementidi a decision. The relevant measure in
this situation would be a new complaint to the bigltourt or to the Regional Public
Prosecutor/the Director of Public Prosecutions.

16. Is an appeal possible against a decision on the smmableness of the duration of the
proceedings? Is there a fixed time-frame for the copetent authority to deal with this
appeal? What would be the legal consequence of noompliance with this time-limit?

Yes. As indicated in the reply to Q2, it is the talealing with the concrete case that decides on
a complaint concerning the length of proceedingeréfore, a decision concerning the length of
proceedings can — along with other elements ofutigment — be appealed to a higher court.
The deadline is thus the same as for appeal ofodmgr element of the judgment. Non-
compliance with the deadline would mean that thestjon cannot be appealed, unless special
conditions for disregarding the deadline are met.

Similarly, decisions made by the Regional PublimsBcutors can be appealed to the Director of
Public Prosecutions. His decisions can furthermogechallenged before the courts. The
deadlines are the same as for appeal or bringimcepdings concerning any other element of
the decision. Non-compliance with the deadline wonolean that the question cannot be
appealed, unless special conditions for disreggrthe deadline are met.

As for pending proceedings, please refer to thly tepQ6.
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17. Isit possible to use this remedy more than once mespect of the same proceedings?
is there a minimum period of time which needs to hae elapsed between the first decision
on the reasonableness of the length of the procergs and the second application for such
a decision?

Yes — in the unlikely event that the first comptaines not solve the problem. There is no fixed
minimum period of time which needs to have elagsstd/een the first decision and the second
application for a new decision.

18. Are there any available statistical data on the usef this remedy? if so, please
provide them in English/French

There are unfortunately no statistics availableag® refer to the summaries mentioned in the
reply to Q6.

19. What is the general assessment of this remedy?

It is the general assessment that the remedidalaleasatisfy the requirements set out in Article
13 of the ECHR.

20.  Has this remedy had an impact on the number of casgossibly pending before the
European Court of Human Rights? Please provide anyavailable statistics in this
connection.

There are unfortunately no statistics available

21. Has this remedy been assessed by the European CoaftHuman Rights in respect
of Articles 13 or 35 ECHR? If so, please provide ference to the relevant case-law.

In Ohlen v. Denmarkdecision of 6 March 2003) and Pedersen and Rauars Denmark
(decision of 12 June 2003), the Court considerad th the absence of the confirmed practice
demonstrated by the Government, the wording ofrtheked sections of the Administration of
Justice Act does not allow to consider it an effectemedy for the purposes of Article 35.1
ECHR.

More recently, there were some examples whergdhiedy has been used. In factQOhlen v.
Denmark(judgement of 24 May 2005), the Court found that tedress afforded at domestic
level for the violation of the applicant’s right taal within reasonable time (reduction of
sentence) was adequate and sufficient.
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ESTONIA

1. Does your country experience excessive delays judicial proceedings? what
proceedings (civil, criminal, administrative, enfolcement)?

Yes, although on average, the proceedings arexnessively long.
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2. Have such delays been acknowledged by court dgons? What courts (national/
European Court of Human Rights)? Please provide soeexamples in English or French
or reference to ECHR case-law.

Yes. Case-Law of the European Court of Human Rights

In theTreial v. Estoniacase (judgement of 2 December 2003), the Courfidlss! Estonia to be

in violation of Article 6 due to the excessive ldngf proceedings. It must be borne in mind that
the Convention entered into force with respect $toia only in 1996 and thus the ECHR
cannot review complaints against Estonia for vioket occurring before that date.

Case-Law of the National Courts

The Supreme Court of Estonia has in several inegamentioned that the principle of effective
court proceedings applies in Estonia and thatgfiiple includes the duty to review the case
within a reasonable time. However, there are necagere the court has ended the proceedings
in criminal cases for this reason, although sugossibility has been deemed acceptable. The
requirement of reviewing the case within reasondéibte is rather a principle that guides the
courts when they take procedural decisions.

The most important case is the Ringas case. Ifirstsdecision (Supreme Court criminal
chamber decision of 13 February 2003), the Supf@owgt argued:

“8. The criminal Chamber does not agree with thpedant [Ringas], that invalidating the
acquittal twice by the Appellate Court would ne@ess the termination of proceedings due to
the passing of reasonable time for conducting tbegedings. When judging the reasonability
of the length of the proceedings, the Supreme Canalyzes the complexity of the case,
deadlines for the preliminary investigation andgiad proceedings, as well as the behaviour and
attitudes of the participants to the proceedings.

13. Thus, when considering on the one hand theesttef Riingas to have his case solved in the
quickest time possible, and on the other handpth#ic interest to proceed with the legally
complex case in the changed legal environmentlgsaind correctly as possible, the Supreme
Court decided that in the present case the reasolaigth of the proceedings has not been
exceeded. At the same time, the Supreme Courttiseadpinion, that after the Appellate Court
has already before sent the case for further ceratidn to the court of first instance, then in the
further proceedings the decision to send the caske to the first instance should be considered
very thoroughly.”

One year later, the Supreme Court had Ringas yetmme time before it (Judgement of 20
January 2004; the proceedings against him wenatewlt in May 1999). Then, the Supreme
Court further specified its position:

“19. The right of the person to demand that hisesrcase be reviewed within reasonable time is
guaranteed in the Article 6 (1) of the European v@ation of Human Rights. To this right
corresponds the duty of all institutions involvedthe proceedings to take steps for speedy
resolution of the case, both in pre-trial phas&vel as in the courts. The reasonability of the
length of the proceedings depends on the sevdrityeocrime, the complexity and volume of
the case, but also on other facts, including on tieprevious stages of the proceedings have
been carried out. The last aspect encompasses,gaotioer things, the question, how many
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times the case has been sent for further consiolerat the lower courts or to the investigative
authorities.

21. In principle, it is not impossible that the geaable length of the proceedings expires after
the Supreme Court has remanded the case for fytbeeedings to the appellate court.

22. The criminal chamber of the Supreme Court filldsecessary to point out that if the
reasonable length of the proceedings has expitedpes not mean that the person must
automatically and always be acquitted. Dependinghercircumstances, the appropriate result
may also be a termination of proceedings or taklegength of the proceedings into account in
the sentencing decision.”

The administrative and civil courts have similamisged the courts to proceed in an efficient
manner, and have used the principle of effectiverasjudicial proceedings in interpreting
various procedural rules.

3. Does an explicit requirement of reasonablenes$ the length of the proceedings
equivalent to that contained in Article 6 8 1 of te European Convention on Human
Rights exist in the Constitution or legislation?

The Constitution does not contain an explicit regment equivalent to the Article 6 of the
ECHR. However, the Supreme Court has interpretédl&rl5 of the Estonian Constitution to
guarantee the right to effective judicial remediasluding the right to speedy remedies. Also,
the ECHR is directly applicable in Estonia, and ¢bearts have to enforce its guarantees. The
most important decision in this regard is the R8rggse (see question No. 2).

4. Are any statistical data available about the prportions of this problem in your
country? If so, please provide them in English or Fench.

According to the Ministry of Justicé the average length of a proceedings were (in days)

First instance

Second instance

Criminal court

100

41

Civil court

167

99

Administrative court

123

170

There are certain cases where the length of theeedings is well above average. As the end of
2003, there were approximately 90 criminal and @00 cases that had been in the courts for

more than five years. The data, broken down byéae when a case entered the courts, are the
following (showing the number of cases still pemgda the end of 2003):

1989 | 1992 | 1993| 1994, 199% 1996 1997 1998 1999
Criminal | - 1 13 8 13 11 17 24 64
Civil 1 1 2 5 4 18 43 121 223

Altogether, there were 3272 criminal and 12633 ciases pending at the end of 2003.

32

in Estonian at http://www.just.eeffiles/statistika03/kstat2003.pdf

The ministry that keeps track of statistics omsthissues. The report as of the end of 2003 itahla
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However, the statistics do not capture situatiomerey the length of the proceedings have
nothing to do with the delays caused by the coanid may be caused by purely objective
factors. Thus, this table cannot give an accunateveew of the actual extent of the problem.

There are no specific data on the enforcementditipl decisions. However, the length of the
enforcement proceedings does not seem to constituggor problem in Estonia.

5. Does a remedy in respect of excessive delaystie proceedings exist in your
country? If so, please describe it (who can lodgéé complaint, before which authority,

according to what - ordinary/special — procedure, \whin what deadline etc.). Please
provide the texts of the relevant legal bases in Epish or French.

There is no specific remedy in respect of excesidays in the proceedings.

Delays by the administrative authorities in adntiatsve proceedings may be appealed to the
courts, whereas the court is able to order spegodrtormance and, if damage has been caused
due to the delay, damages to the person. Howdneiddes not concern judicial delays.

According to the State Liability Act, the damagesised in the process of judicial decision-
making may be claimed only if a crime was commitbgdthe judge in the process. This is
normally not the case when excessive length gptbeeeding is at issue.

*kkkkkkk

FINLAND

1. Does your country experience excessive delays judicial proceedings? What
proceedings (civil, criminal, administrative, enfocement)?

There is some experience of excessive delays ic@ligroceedings, although the average times
for proceedings are quite reasonable. Excessiaysidlave been a problem in, e.g., penal law
cases concerning economic crimes and administriivecases concerning taxes, as well as
zoning and building.

2. Have such delays been acknowledged by court dgons? What courts (national
/European Court of Human Rights)? Please provide sne examples in English or French
or reference to EctHR case-law.

Case-Law of the National Courts

The Penal Code (Chapter 6, Art. 7) mentions the tapsed from the crime as a reason for
mitigating the punishment. The Supreme Court hadiexpthis provision in, e.g., its decision
2004:58. The Court stated — referring explicitlyAd 6 of the Convention - that the length of
the proceedings did not provide a sufficient reafsoracquitting the defendant but had to be
taken into account in the punishment. In a recetistbn, a district court broke off the
proceedings in a case concerning economic crimts reference to the time elapsed and the
praxis of the ECtHR.
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Case-Law of the European Court of Human Rights

The ECtHR has in four cases concerning Finlanddauriolation of Art. 6 of the Convention
because of the excessive length of the proceedifigsse cases aideaunikari vs Finland
(judgement of 5 October 2000)urkikye IS Bankasi vs Finlar(fudgement of 18 June 2002);
Pietilainen vs Finland(judgement of 5 November 2002); am@ngasluoma vs. Finland
(judgement of 20 January 2004).

3. Does an explicit requirement of reasonablenes$ the length of the proceedings
equivalent to that contained in Article 6 8 1 of te European Convention on Human
Rights exist in the Constitution or legislation?

The Convention has been incorporated into doméatic through a parliamentary law. In

addition, Article 21 of the Constitution establiste right to dair trial, which is supposed to

be interpreted as providing at least as efficientpeotection guaranteed by Art. 6 of the
Convention (as applied and interpreted by the EGtHR

4, Are any statistical data available about the prportions of this problem in your
country? If so, please provide them in English or Eench.

Statistical information is available on the averdgeagth of different types of judicial
proceedings. The following figures are from thery2@02.

District Courts
- private law cases 2,6 months
- criminal law cases 2 months 27 days

Courts of Appeal
- private law cases 8,6 months

Supreme Court
- private law cases 6,3 months
- criminal law cases 5,9 months

Administrative Courts
- all cases 8,8 months
- tax law cases 13,6 months

Supreme Administrative Court
- 11 months (year 2003)

In district courts, in 2600 out of 137 509 cashs, length of private law proceedings exceeded
one year. In 11 % of criminal cases, the distiictrtproceedings exceeded six months.
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5. Does a remedy in respect of excessive delaystle proceedings exist in your
country? If so, please describe it (who can lodgéé complaint, before which authority,
according to what - ordinary/special — procedure, \whin what deadline etc.). Please
provide the texts of the relevant legal bases in Epish or French.

For the moment, there is no specific remedy in gespf excessive delays. However, it is
possible to submit a complaint either to the Omnaits or to the Chancellor of Justice. These
authorities can raise a criminal or disciplinargeagainst those they deem responsible for the
delay. They can also apply "softer” methods, sushirdorming those responsible of the
requirements of the law and of his/her interpretatf these requirements.

In 2002, the Government submitted to the Parliaradsll on an amendment to the law on legal
proceedings (190/2002). The draft amendment indwd@rovision on the right of a party to
request that the case be declared urgent. Thiswigld have covered both private and criminal
law proceedings. The bill included an explicit refece to the requirements of Art. 6 and 13 of
the Convention, and to the interpretation of thadiles inKudla vs Poland However, the
provision was not passed by the Parliament. Therflitige of Legal Affairs referred to a recent
reform of private law proceedings which had, idljged the courts to draw up a time-table for
each case. The Committee criticized the bill for giwing any account of the relation of the
proposed remedy to this reform. At the same time,Gommittee refrained from taking any
stand on the adequacy of the Government’'s profass#éhe remedy possibly presupposed by
Art. 6 and 13 of the Convention.

21. Has this remedy been assessed by the Europ&2ourt of Human Rights in respect
of Articles 13 or 35 ECHR? If so, please provide ference to the relevant case-law.

In Eskelinen v. Finland(decision of 3 February 2004), the Court noted th& Finish
Government have failed to show how the applicaniccobtain relief — either preventive or
compensatory — by having recourse to the relevantigpons of the Judicial Procedure Code.
On the contrary the Government admitted that a rdefay was not as such a ground for
compensation under Finnish law.
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FRANCE*

1. Does your country experience excessive delays indjaial proceedings? what
proceedings (civil, criminal, administrative, enfocement)?

Generally yes.
2. Have such delays been acknowledged by court decis&® What courts (national/
European Court of Human Rights)? Please provide soemexamples in English or French

or reference to ECtHR case-law.

Yes.
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Case-law of the national courts

Among many cases, see for example, the judgemétiie dribunal de Grande Instance (Paris)
of 9 June and 22 September 1999, the Aix en Prevend Lyon Courts of Appeal judgements
of 14 June and 27 October 1999.

Case-law of the European Court of Human Rights

Amongst many others, see for exam@ajllot v. France(judgement of 4 September 1999),
Delgado v. Francgjudgement of 14 November 200M®jron v. France(judgement of 14
November 2000)Serra v. France(judgement of 13 June 2000) aMltimura v. France
(judgement of 8 September 2004).

3. Does an explicit requirement of reasonableness dfig length of the proceedings
equivalent to that contained in Article 6 8 1 of tle European Convention on Human Rights
exist in the Constitution or legislation?

An explicit requirement of reasonableness of thegtle of the proceedings do not exist.
Nevertheless, it is implicitly included in Article781-1 of the Code of Judicial Organisation
which provides:

“The State shall be under an obligation to comperfsa damage caused by a malfunctioning of
the system of justice. This liability shall be in&d only in respect of gross negligence or a
denial of justice”.

A “denial of justice” has been interpreted by tlai® Tribunal de grande instance as including
the right of a person to have his or her claimsdgecwithin a reasonable time (see under point
5).

4, Does a remedy in respect of excessive delays in theceedings exist in your
country? If so, please describe it (who can lodgéné complaint, before which authority,
according to what - ordinary/special — procedure, vthin what deadline etc.). Please
provide the texts of the relevant legal bases in iish or French.

Yes. Article L. 781-1 of the Code of Judicial Orgsation provides for a legal remedy in cases
where the length of administrative or judicial (cas well as criminal) proceedings before the
French courts has been excessive.

5. Is this remedy available also in respect of pendingroceedings? how?

Yes. Regardless of the stage reached in proceedingdich the length appears excessive,
Article L. 781-1 of the Code of Judicial Organisatiallows litigants to obtain a finding of a
breach of their right to have their cause heartiwia reasonable time and compensation for the
ensuing loss.
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7. What criteria are used by the competent authority m assessing the reasonableness
of the duration of the proceedings? Are they the $ae as, or linked with, the criteria
applied by the European Court of Human Rights in repect of Article 6 8 1 ECHR?

When assessing the reasonableness of the lentjtle pfoceedings, the competent authorities
base themselves on the criteria set out by thepearoCourt.

8. Is there a deadline for the competent authority taule on the matter of the length?
Can it be extended? What is the legal consequencé @ possible failure by the
authority to respect the deadline?

9. What are the available forms of redress :
- acknowledgement of the violation YES
- pecuniary compensation
= material damage YES/NO
*= non-material damage YES/NO
- measures to speed up the proceedings, if theyihpeading NO
- possible reduction of sentence in criminal cases YES/NO

other (specify what)

10. If measures can be taken to speed up the proceeds@ question, is there a link
between these measures and the general case-manageinof the relevant courts?
Is the taking of these measures co-ordinated at aietral or higher level? On the
basis of what criteria and what factual information concerning the court in
guestion (workload, number of judges, nature of cas pending, specific problems
etc.) does the competent authority order such meases?

The remedy is only a compensatory one.

11. Is an appeal possible against a decision on the semableness of the duration of the
proceedings? Is there a fixed time-frame for the aopetent authority to deal with
this appeal? What would be the legal consequence nbn-compliance with this
time-limit?

Yes, a decision can be challenged before a coagpméal.

12.  Has this remedy been assessed by the European CoaftHuman Rights in respect
of Articles 13 or 35 ECHR? If so, please provide ference to the relevant case-law.

Yes. In theGuimmarra and Others v. Franamase (decision of 12 June 2001), the Court has
held that, having regard to the developments ircéise-law, the remedy provided for by Article
L.781-1 of the Code of Judicial Organisation wastective remedy for the purposes of Article
34.1, but only for those applications that are émtgvith the Court before 20 September 1999.
See alsaMutimura v. France(judgement of 8 June 200Mifsud v. France(decision of 11
September 2002), arBroca Texier-Micault v. Franc§udgment of 21 October 2003, with
respect to administrative procedure cases.)

*kkkkkkk



-57- CDL(2005)092add

GEORGIA

1. Does your country experience excessive delays indjaial proceedings? What
proceedings (civil, criminal, administrative, enfocement)?

Yes, our country experiences excessive delayslinifd proceedings. In particular in the sphere
of enforcement of court judgments.

2. Have such delays been acknowledged by court dgons? What courts (national
/European Court of Human Rights)? Please provide soe examples in English or French
or reference to EctHR case-law.

Such delays have been acknowledged by the Eur@paam of Human Rights.
In the Case of Assanidze v. Georgia

According to the merits of the case the applicirtgiz Assanidze, was a Georgian national
born in 1944.By the time of hearing he was in aigtm Batumi, the capital of the Ajarian
Autonomous Republic in Georgia. He had formerlyrbe mayor of Batumi and a member of
the Ajarian Supreme Council. He was accused ofjdlldinancial dealings in the Batumi
Tobacco Manufacturing Company, and of unlawfullgseEssing and handling firearms. On 28
November 1994 he was sentenced to eight yearsisompnent and orders were made for his
assets to be confiscated and requiring him to neisgbthe pecuniary losses sustained by the
company. On 27 April 1995 the Supreme Court of Gi@gron an appeal on points of law,
upheld the applicant’s conviction for illegal firaal dealings. The applicant was granted a
pardon by the President of the country on 1 Octdl®@9, but was not released by the local
Ajarian authorities.

While the applicant was still in custody (despit/ing been pardoned), further charges were
brought against him on 11 December 1999 in cormeetith a separate case of kidnapping. On
2 October 2000 the Ajarian High Court convicted #épplicant and sentenced him to twelve
years’ imprisonment. Although he was subsequewtyitted by the Supreme Court of Georgia
on 29 January 2001, he had still not been relebgethe Ajarian authorities. Consequently,
more than three years later, he remained in custoayell at the Short-Term Remand Prison of
the Ajarian Security Ministry.

The applicant submitted that the failure to complgh the judgment acquitting him had
infringed Article 6 § 1 of the Convention.

The Court held that the fact that the judgment @fJanuary 2001, which was a final and
enforceable judicial decision, had not been cordphigh more than three years after its delivery
had deprived the provisions of Article 6 § 1 of @envention of all useful effect.

Case of Mebagishvili and Amat-G Ltd. v. Georgia

An application is lodged with the European Courtlafnan Rights on 17 December 2002.

The Applicant alleges that non-enforcement of theciflon of the Panel for Civil and
Entrepreneur Cases of Thilisi Regional Court of é&c@&nber 1999, which imposed on the
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Ministry of Defense of Georgia the obligation ofypgent of 254.188 Georgian Laris “GEL” to
Amat-G Ltd. constitutes a violation of Article 61§

In accordance with case law the right to fair timeludes the right to have the binding judicial
decisions enforced, otherwise the right would lusdry if a Contracting State’s domestic legal
system allowed a final, binding judicial decisi@anremain inoperative to the detriment of one
party. Prodan v. Moldova, Judgement,18 May 2004, paraExecution of a judgment given
by any court must be regarded as an integral pdaheo“trial” for the purposes of Article 6.
(Hornsby v. Greece, Judgement, 19 March 1997, p@ra:#he right to a court as guaranteed
by Article 6 also protects the implementation o&fi binding judicial decisions, which, in States
that accept the rule of law, cannot remain inoperdb the detriment of one partyee, mutatis
mutandis, the Hornsby judgment cited above, pada.Alccordingly, the execution of a judicial
decision cannot be unduly delayefimmobiliare Saffi v. Italy, Judgment, 28 Jul99O, para.
66.)

The European Court has not considered the meritssotase.

3. Does an explicit requirement of reasonableness the length of the proceedings
equivalent to that contained in Article 6 8 1 of tle European Convention on Human Rights
exist in the Constitution or legislation?

Our legislation and Constitution do not provide dor explicit requirement of reasonableness of
the length of the proceedings equivalent to thattained in Article 6(1) of the European
Convention on Human Rights. However the Code om@&l Procedure of Georgia and the
Code of Civil Procedure of Georgia provide for teramd procedural guarantees for completion
of proceedings in reasonable time.

5. Does a remedy in respect of excessive delaystlwe proceedings exist in your
country? If so, please describe it (who can lodgdé complaint, before which authority,
according to what - ordinary/special — procedure, vthin what deadline etc.). Please
provide the texts of the relevant legal bases in iish or French.

Article 6(1) of the European Convention is to guéea that within a reasonable time and by
means of a judicial decision, an end is put tankecurity into which a person finds himself as
to his civil law position or on account of a criraircharge against him. This rationale entails
that the provision also applies in cases wheretisano question of detention on remand.

The European Court assesses the reasonablenesslefigth of the proceedings in the light of
the particular circumstances of the case and haeiggrd to the criteria laid down in its case-
law, in particular the complexity of the case amel tonduct of the applicant and of the relevant
authorité%s. On the latter point, what is at stéiethe applicant has also to be taken into
account.

The Code of Criminal Procedure of Georgia and thee®f Civil Procedure of Georgia provide
for the guarantees of a participant of the procegdi

a) The Code of Criminal Procedure of Georgia presifibr terms for detention.

B Kudla v. Poland para 124.
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“Examining the criminal case before a districty(citourt, the term of detention in custody of
the person on trial, before the sentence or othal judgment is rendered, after referral of the
case to court shall not exceed 12 months.

Examining the case at first instance, by way ofeapand cassation, in the Supreme Court of
Georgia, in the Supreme Courts of the AutonomoysuBles of Abkhazia and Ajara, in the
Regional courts of Thilisi and Kutaisi, the totalrh of detention in custody of a convicted
person shall not exceed 24 months. In excepticasds; upon proposal of the court examining
the case, the term for further 6 months may beopged by the President of the Supreme Court
of Georgia. Further prolongation of the term ofetidibn in custody of the convicted person
shall be inadmissible**

In accordance with the Code of Criminal Procedupergon is entitled to appeal before a court
and protect his/her rights from unlawful decisidran investigator, public prosecutor etc at any
stage of proceedings.

“...Judicial control is set up over those procedueats of the inquirer, investigator and
prosecutor which are associated with the restriaticthe constitutional rights and freedoms of a
person. In the cases and in accordance with a guoeesstablished by this Code, a suspect,
accused, attorney and other participant in a prhegeshall be entitled to appeal in court against
refusal of the inquirer, investigator or prosecutor satisfy the motion, complaint or

application™®

The Code of Criminal Procedure envisages the fireedbappeal against procedural acts and
decisions, in particular:

“A participant in a criminal proceeding as well @er person and authority may, under the
statute-established procedure, appeal againstt@amadalecision of the authority or official who
conducts the proces¥’.

“A court may not waive the administration of justidt shall, pursuant to jurisdiction, consider a
criminal case, a submission, an application witiard to exercised procedural acts restricting
the constitutional rights of citizens, complaintsmcerning illegal actions and activities on the
part of a body of inquiry, inquirer, investigatingdy, investigator, prosecutot”.

At the same time the Code of Criminal Procedureides for terms for lodging appeals at any
stage of proceedings:

“An appeal against actions or decision of an irgibody of inquiry, investigator, head of
investigating department or prosecutor may be Iddgihin the whole period of inquiry and
pre-trial investigation®

The terms of consideration of appeals are detedrigea procedure established by this Code.

34 Article 162 of the Code of Criminal Procedure

® Article 15, para 4, Code of Criminal Procedure

% Article 21, para 1, Code of Criminal Procedure.

37 Article 45 para 2, Code of Criminal Procedure.

8 Article 236, para 1, Code of Criminal Procedure.
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Participants to the proceedings have the righttmire the consideration of a case in no less
than two judicial instances:appeal and cassation, Here the Code providesrioistof lodging
appeals with the court and other judicial guaratee

b) The Code of Civil Procedure provides for procatlguarantees as well. As regards the
procedural terms.

“Procedural action shall be exercised within a testablished by law. In case procedural term
is not established by law, it shall be determingdabcourt. Determining the duration of the
procedural term the court shall envisage the piliggibf the completion of that procedural act
for which this term has been establish&d.”

c) The other issue is the violation of proceduahms by a judge, where the law of Georgia “On
disciplinary proceedings and disciplinary liabily judges of the courts of general jurisdiction
of Georgia” is applied.

The law of Georgia “On disciplinary proceedings atisciplinary liability of judges of the
courts of general jurisdiction of Georgia” provides the liability of a judge. In particular one
ground for liability of a judge is “unreasonablelaje of consideration of a case.*".
Disciplinary liability maybe initiated by the Prdent of the Supreme Court, Presidents of the
Supreme Courts of the Autonomous Republics of Agauwch Abkhazia, Heads of regional courts
of Thilisi and Kutaisi, Council of Justice of Ge@@nd Councils of Justice of the Autonomous
Republics of Ajara and AbkhaztaWhereas the reason of initiation of proceedingy bea
claim or an application of a person, report of pjege, ruling or other act of a higher court,
etc. At the end of proceedings the Disciplinary foghall adopt a decision, which may be
appealed before Disciplinary Council. The decigibthe Disciplinary Council shall be final. As
a result of which the judge may be justified orshe/may be imposed disciplinary liability and
fine, or released from the position of a judge.

d) As regards the legislative guarantee of nonfeafaent of a judgment or other decision of a
court, the Criminal Code of Georgia provides fonighment for such behaviour:

“Non-enforcement of an effective judgment or anyentcourt decision or impeding execution
thereof by any government representative, officethe State, local government or self-
governmental body or by a person exercising adimatiige authority in an enterprise or any
other organisation, - shall be punishable by finéysocially useful labour ranging from one
hundred and eighty to two hundred and forty hautemgth or by jail term extending from three
to six months or by imprisonment for up to a twaiyéerm, by deprivation of the right to
occupy a position or pursue a particular activarythe term not in excess of three ye&rs.”

*kkkkkkk

39 Article 517, Code of Criminal Procedure.

40 Article 59, Code of Civil Procedure of Georgidyist Article also provides for terms for the

consideration of a case of a particular naturee (fEhm for complex cases may be prolonged).

41 Article 2 para 2, subpara “e”, law of Georgia “@isciplinary proceedings and disciplinary lialyilaf

judges of the courts of general jurisdiction of Gga’.

42 Article 6, law of Georgia “On disciplinary proaiags and disciplinary liability of judges of thewrts

of general jurisdiction of Georgia”.

e Article 381. Non-enforcement of Sentence or atlyeg®Court Decision, Criminal Code of Georgia.
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GERMANY*

1. Does your country experience excessive delays indjaial proceedings? what
proceedings (civil, criminal, administrative, enfocement)?

Yes.
2. Have such delays been acknowledged by court deciss® What courts (national/
European Court of Human Rights)? Please provide soemexamples in English or French

or reference to ECtHR case-law.

Case-law of the national courts

In its decision of 17 November 1999 (no 1, BvR 1908 the Second Chamber of the First
Senate of the Federal Constitutional Court of Geymeonsidered that the duration of the
proceedings before the Higher Regional Court eolahe complainant’s right to trial within
reasonable time guaranteed by Article 2.1 of th&dBlaaw in conjunction with the principle of
the rule of law. The competent court was obligdtrefore, to take suitable measures
immidiately in order to promote the progress of greceedings and to work towards their
prompt conclusion.

The Third Chamber of the Second Panel of the Fe@enastitutional Court in its decision of 5
February 2003 (no 2 BvR 29/03) declared that aydaléhe proceedings that is contrary to the
principle of the rule of law must affect the assemst of punishment. In exceptional cases, it
may even result in a discontinuance of the proogsdar in a stay in the proceedings that can be
directly derived from the principle of the rulelaiv guaranteed by the Basic Law.

Case-law of the ECHR

The European Court of Human Rights found more tbane that the reasonable time
requirement of Article 6.1 ECHR had not been medme of the examples are the following:
Eckle v. Germany(judgement of 15 July 1982) for civil proceedingshl v. Germany
(judgement of 10 February 2005) for constitutigralceedings, df.T. v. Germanyjudgement
of 11 October 2001).

3. Does an explicit requirement of reasonableness dfig length of the proceedings
equivalent to that contained in Article 6 8 1 of tle European Convention on Human Rights
exist in the Constitution or legislation?

Article 2.1 of the Basic Lawin conjunction with the principle of the rule lafv, guarantees an
accused in proceedings dealing with an adminiggabiffence, as well as to an accused in
criminal proceedings, the right to a fair trial adk process. The latter right includes the right t
have the proceedings completed within a reasomiatée
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21. Has this remedy been assessed by the European CoaftHuman Rights in respect
of Articles 13 or 35 ECHR? If so, please provide ference to the relevant case-law.

In its judgmentEckle v. Germanyl5 July 1982), the Court considered that thetrahthe
national courts to take proper account, when détamm sentence, any over-stepping of the
“reasonable time” within the meaning of Article &CHR, constitute a “suitable means of
affording reparation” for the violation of the Camtion.

In 2004, in the casBurmeli v. Germanfdecision of 29 April 2004), the question of afeefive
domestic remedy for excessive length of civil peaiegs has been put to the German
authorities.
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GREECE

1. Does your country experience excessive delays judicial proceedings? what
proceedings (civil, criminal, administrative, enfocement)?

With the exception of the enforcement, all othercpedings (civil, criminal, administrative)
experience excessive delays.

2. Have such delays been acknowledged by court dgons? What courts (national/

European Court of Human Rights)? Please provide soemexamples in English or French
or reference to ECHR case-law.

Case-law of the European Court of Human Rights

Among many cas4es where the Court declared vialatid\rticle 6 8§ 1 of the Convention with
respect to Greece, see for example : Antonakopoulmssela and Antonakopoulou v. Greece
(judgment of 14 December 1999 ), Dimitrios Georgiad Greece (28 March 2000), Biba v.
Greece (26 September 2000), Agoudimos and Cefaflasky shipping Co. V. Greece (28 June
2001), Adamogiannis v. Greece (14 March 2002), Switik and others v. Greece (11 April
2002), Logothetis v. Greece (12 April 2001), Vasdalou v. Greece (21 March 2002).

Actually, a great number of cases in front of tlkHR concerns violation Article 6.1.

3. Does an explicit requirement of reasonableness the length of the proceedings
equivalent to that contained in Article 6 § 1 of tle European Convention on Human Rights
exist in the Constitution or legislation?

No

4, Are any statistical data available about the pyportions of this problem in your
country? If so, please provide them in English or fench.

No
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5. Does a remedy in respect of excessive delaystle proceedings exist in your
country? If so, please describe it (who can lodgéné complaint, before which authority,
according to what - ordinary/special — procedure, Wwhin what deadline etc.). Please
provide the texts of the relevant legal bases in Igtish or French.

No

8. What criteria are used by the competent authoty in assessing the reasonableness
of the duration of the proceedings? Are they the sae as, or linked with, the criteria
applied by the European Court of Human Rights in repect of Article 6, 1 ECHR?

The relevant codes on judicial proceedings prothdéthe decision will be held when the case
is “ripe” (e.g. Article 308 of the Code of Civil digial Procedure)

13. If measures can be taken to speed up the precings in question, is there a link
between these measures and the general case-manageirof the relevant courts? Is the
taking of these measures coordinated at a centrak tnigher level? On the basis of what
criteria and what factual information concerning the court in question (workload, number

of judges, nature of cases pending, specific prolohs etc.) does the competent authority
order such measures?

Measures are normally taken to speed up procedutieebMinistry of Justice in collaboration
with the Judges of the three highest Courts of €&e€here are several problems but the most
important are workload and lack of judges.

14. What authority is responsible for supervisinghe implementation of the decision on
the reasonableness of the duration of the proceedja?

In each level of judicial proceedings (Court ofsFinstance, Court of Appeals, High Court) the
head of the relevant Court is responsible for tigesvision of the duration of the proceedings.
The Highest Court of Greece supervises all othertso Nevertheless, the criteria for the
supervision are on aad hocbasis since there do not exist any standard ieriteraccess the
reasonableness of the duration of the proceedings.

15. What measures can be taken in case of non-em@ment of such decision? Please
indicate these measures in respect of each formredress and provide examples.

Normally the judge(s) who is (are) in charge of thee gets a notice from his supervisor that he
has delayed a decision. The delay of publishingastn is considered one of the criteria for
the promotion of the Judge. Recently (April 20G%)e judge was expelled from the Corps of
Judges because he was continuously delaying tlvegutmgs in all the cases he was in charge
of. The decision for his expulsion was taken byHkigh Court (Areios Pagos) and it was the
first decision of this kind.

16. Is an appeal possible against a decision oretreasonableness of the duration of the
proceedings? Is there a fixed time-frame for the cupetent authority to deal with this
appeal? What would be the legal consequence of noompliance with this time-limit?

No
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17. Is it possible to use this remedy more than oa in respect of the same proceedings?
Is there a minimum period of time which needs to hee elapsed between the first decision
on the reasonableness of the length of the procergs and the second application for such

a decision?

No

21. Has this remedy been assessed by the Europ&2ourt of Human Rights in respect
of Articles 13 or 35 ECHR? If so, please provide ference to the relevant case-law.

In its judgement of 10 April 2003 iKonti-Arvaniti v. Greececase and later on ibalousi-
Kotsovos v. Greeagase (judgement of 9 May 2004), the Court foundttiere was no remedy
in domestic law for length of civil proceedings €ssThis was confirmed in several other recent
judgments. See for exampMastou v. GreecGudgment of 29/09/2005Athanasiou v. Greece
(judgment of 4/08/2005), andbzinos v. Greecgudgment of 4/08/2005).

HUNGARY*
2. Have such delays been acknowledged by court dgons? What courts (national/

European Court of Human Rights)? Please provide soemexamples in English or French
or reference to ECHR case-law.

Case-law of the European Court of Human Rights

Violation of Article 6 8 1 of the Convention witlespect to Hungary has been found in many
cases before the CouSesztakov v. Hungarjudgment of 16/12/2003fzakaly v. Hungary
(judgment of 25/05/2004Moder v. Hungary(judgment of 5/10/2004)Kellner v. Hungary
(judgment of 28/09/2004),amas Kovacs v. Hungafpudgment of 28/09/2004).

3. Does an explicit requirement of reasonableness dfig length of the proceedings
equivalent to that contained in Article 6 § 1 of tle European Convention on Human Rights
exist in the Constitution or legislation?

Indirectly yes. Section 3 (2) of the Code of CRibcedureas amended, provides that it is the
court'sex officioduty to arrange for actions to be dealt with thugtdy and terminated within
a reasonable time. This provision, which entered iiorce on 1 January 1993, can be
invoked, if one, claiming non-respect of these ekibf the court, brings an official liability
action in pursuance of S. 349 of the Civil Code.
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5. Does a remedy in respect of excessive delaystle proceedings exist in your
country? If so, please describe it (who can lodgéné complaint, before which authority,
according to what - ordinary/special — procedure, Wwhin what deadline etc.). Please
provide the texts of the relevant legal bases in Igtish or French.

According to_Article 349 of the Civil Codehe official liability of the State administratio
may be established only if the relevant ordinamedies have been exhausted or have not
been found adequate to redress the damage. Unlemsvise specified, this provision also
covers the liability for damage caused by the sartthe prosecution authorities.

Furthermore, according to S. 114 of the Code ofl @rocedure, a party may complain of the
irregularity of proceedings at any time during freceedings. Minutes shall be taken of any
oral complaint to that effect. If the court fails take such a complaint into account, the
grounds for such failure shall be given immediatelyat the latest, in the final decision.

21. Has this remedy been assessed by the European CoaftHuman Rights in respect
of Articles 13 or 35 ECHR ? If so, please provideaference to the relevant case-law.

Yes. InErdos v. Hungaryase (decision of 3 May 2001), the Court consdiénat a set of civil
court proceedings, like an official liability actiaunder Article 349 of the Hungarian Civil Code,
cannot be considered an effective remedy as it doeguarantee any redress for the length of
proceedings.

The Court’s doubts as to the effective nature adféinial liability action were further confirmed
in the caselimar v. Hungary(decision 19 March 2002) where the Court consiid¢nat this
remedy would probably not be effective for a conmplabout a delay in the administration of
justice. It stressed that the Government have obmgted any precedents illustrating the
interpretation of Article 349 by the domestic ceudand its practical application to length
complaints. The Court finaly concluded saying thialiging the applicant to test the scope of
Article 349 in the absence of any precedent woeddlt in an excessively rigid and formalistic
approach to the exhaustion requirement.

In Simko v. Hungargase (decision of 12 march 2002) the Court ndtatithere was no any

domestic procedure which would have allowed thdiegqts to obtain other forms of redress
such as an acceleration of the proceedings whgmibee still pending.
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ITALY*

1. Does your country experience excessive delays judicial proceedings? what
proceedings (civil, criminal, administrative, enfocement)?

Yes.
2. Have such delays been acknowledged by court @ggons? What courts (national/
European Court of Human Rights)? Please provide soenexamples in English or French

or reference to ECHR case-law.

Case-law of the European Court of Human Rights
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In Di Mauro v. Italy, (judgement of 28 July 1999), the Court drew ditento the fact that

since 25 June 1987, the date of f@apuano v. Italyjudgment (25 June 1987), it had
delivered 65 judgments in which it had found vimlas of Article 6 § 1 in proceedings
exceeding a “reasonable time” in the civil courtshe various regions of Italy. Similarly,
under former Articles 31 and 32 of the Conventiompre than 1,400 reports of the
Commission resulted in resolutions by the CommitieMinisters finding Italy in breach of
Article 6 for the same reason.

3. Does an explicit requirement of reasonableness the length of the proceedings
equivalent to that contained in Article 6 8 1 of tle European Convention on Human Rights
exist in the Constitution or legislation?

Article 111 of the Constitution provides that “Arctfof parliament shall lay down provisions to
ensure that trials are of a reasonable length”.

4. Are any statistical data available about the pyportions of this problem in your
country? If so, please provide them in English or Fench.

See the answer to question number 2.

5. Does a remedy in respect of excessive delaystlire proceedings exist in your
country? If so, please describe it (who can lodgéné complaint, before which authority,
according to what - ordinary/special — procedure, vthin what deadline etc.). Please
provide the texts of the relevant legal bases in iish or French.

YES.

In 2001, the so-called "Pinto Lawas introduced a specific domestic legal remeily vespect
to the excessive length of proceedings allowindieguts to obtain an appropriate relief in the
form of financial compensation before the Courppeal.

A complaint can be lodged by anyone sustaining qacyior non-pecuniary damage as a result
of a violation of ECHR.

A special requirement, distinct from the generalcpdural law, is provided for the applicants: a
claim must be submitted by a lawyer holding speaidhority. It must be submitted within six
months from the date when the decision ending tbeeedings becomes final (or during the
proceedings, from the moment when there was alraat#yay of proceedings).

The remedy proceedings are separate from the glogseon merits.

6. Is this remedy available also in respect of pding proceedings? how?

Yes, the same remedy is provided both for pendiigesmded proceedings.
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7. What criteria are used by the competent authoty in assessing the reasonableness
of the duration of the proceedings? Are they the sae as, or linked with, the criteria
applied by the European Court of Human Rights in repect of Article 6 8 1 ECHR?

Italian Court of Appeal and the Cassation Courtegalty use the same criteria as those applied
by the European Court of Human Rights.

9. Is there a deadline for the competent authorityo rule on the matter of the length?
Can it be extended? What is the legal consequenckeaopossible failure by the authority to
respect the deadline?

Yes. The Court of Appeal shall deliver a decisiathiw four months after the application is
lodged.

10. What are the available forms of redress :

- acknowledgement of the violation YES
- pecuniary compensation
0 material damage YES
0 non-material damage YES
- measures to speed up the proceedings, if theyilhpeading NO
- possible reduction of sentence in criminal cases YES/NO
- other (specify what)

The remedy is only a compensatory one: payment sifira of money, and giving suitable
publicity to the finding of a violation.

The competent authority can not set a time-limitdoclude the proceedings complained of.

If a claim is grounded, a decision shall be commwated to State Council at the Court of Audit
to enable him to start an investigation into ligjpiland to the authorities responsible for
deciding whether to institute disciplinary proce®gi against the civil servants involved.

12. If pecuniary compensation is available, accomdg to what criteria? are these
criteria the same as, or linked with, those appliedby the European Court of Human
Rights? Is there a maximum amount of compensatiorotbe awarded?

There is no limit as to the amount of compensation.
16. Is an appeal possible against a decision oretreasonableness of the duration of the
proceedings? Is there a fixed time-frame for the copetent authority to deal with this

appeal? What would be the legal consequence of noompliance with this time-limit?

Yes, a decision can be appealed before the Co@as$ation. There is no time-limit for it to
deal with the appeal.
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20. Has this remedy had an impact on the number @fases possibly pending before the
European Court of Human Rights? Please provide anyavailable statistics in this
connection.

Yes, followingBrusco v. Italy casédecision of 6 September 200dgse, an important number
of applications lodged before the European Couréwleclared inadmissible.

21. Has this remedy been assessed by the Europ&2ourt of Human Rights in respect
of Articles 13 or 35 ECHR? If so, please provide ference to the relevant case-law.

In its decisionDi Cola and ors. V. ltaly(decision of 11 October 2001), the Court consider
that the remedy provided by “Pinto Act” was an etifee remedy for the purposes of Article 13
and 35.

More recently, the amount of damages awarded bitah@n courts has proven in some cases to
be inadequate and thus, the remedy has been caukideffective $cordino and ors. (no. 1) v.
Italy, (decision of 27 March 2003). This defect has beemected by the Italian Court of
Cassation in a judgment of January 2004, as nogethd Court inDi Sante c. Italie no.
56079/00, decision of 24 June 2004. The Courtdigentthe view that this new development in
national law should have been widely known by 2§ 2004, which becomes the key date for
the exhaustion of domestic remedies in future egfdns.

kkkkkkkk

LITHUANIA

1. Does your country experience excessive delays judicial proceedings? What
proceedings (civil, criminal, administrative, enfocement)?

National statistics show that such cases are asey(m 2004, only 1-2% of the total amount of
cases).

2. Have such delays been acknowledged by court @#ons? What courts
(national/European Court of Human Rights)? Please vide some examples in English or
French or reference to ECHR case-law.

The problem of excessive delays in judicial procegsl was acknowledged by the National
Courts and the European Court of Human Rights.

National Case-Law

The principle of “reasonable length of the judicioceedings” is analysed in several
judgements of the Supreme Court of Lithuania inhboivil and criminal proceedings
(judgement of 13 May 2004 in the caseBototovasv. the Lithuanian Statehe judgement of 1
June 2004 in the case logparskiew v. Burcikas the judgement of 22 November 2004 in the
case ofSiaulysv. General procurator(criminal proceedings); the judgement of 4 Septmb
2002 in the case dbirdziznasv. Girdzizniere, the judgement of 3 June 2002 in the case of
Bieliauskasy. Traky turizmojmore (civil proceedings) etc).
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European Court of Human Rights Case-Law

In the following four cases, the ECtHR found thathuania violated Article 6.1 of the
Convention for the Protection of Human Rights anchdamental Freedom$rauslys v.
Lithuania (judgement of 10 October 200§eZeviius v. Lithuaniajudgement of 13 November
2001), Meilus v. Lithuania(judgement of 6 November 2003), a@irdauskas v. Lithuania
(judgement of 11 December 2003).

3. Does an explicit requirement of reasonablenesd the length of the proceedings
equivalent to that contained in Article 6 para. 1 ®the European Convention on Human
Rights exist in the Constitution or legislation?

There is no explicit constitutional requirementedsonableness of the length of the proceedings
equivalent to that contained in Article 6 paraf the European Convention on Human Rights.

In its Article 30.1, the Constitution of Lithuanpmovides that :

“The person whose constitutional rights or freedamesviolated shall have the right to
apply to court.”

TheLaw on Courts provides for the reasonableness of the judiciatg®dings, i.e.:

“Article 5. Right to a Hearing within a Reasonable Time bynalependent and Impartial Court
1. Everyone shall be entitled to a fair hearingaoyindependent and impartial court
established by law.
2. The court, in all its activities, must ensurattthe hearing of a case be fair and public
and within a reasonable time.”

“Article 34. Underlying Principles of Court Hearings

1. Court hearings shall be founded on the follonpnigiciples: equality of the parties,
the right to legal assistance, the right to duecgse, expeditious and least expensive
proceedings, the right to be heard, the adversaratedure, presumption of innocence,
impartiality of the court, public hearing, the righ be tried in one’s presence and prohibition of
the abuse of process.”

Furthermore, th&€ode of Criminal Proceedingsof the Republic of Lithuania provides that
“every person charged with the commission of a erghall have the right to a fair and equal
public hearing of his case by an independent anitial court in the shortest time” (Article

44, para. 5).

Article 7 (“Concentration and economy of the pratiegs”) of theCode of Civil Proceedings
of the Republic of Lithuania provides that:

“1. The court shall take all the means providethe Code of Civil Proceedings in order
to prevent the delay of proceedings and shall teékd a solution of the case in one sitting of
the court if this does not prejudice the propeutsah of the case; the court shall also ensure that
the judgement of the court would be enforced in ghertest time possible and in the most
economic way.

2. Parties of the case shall be obliged to use tighits of the proceedings honestly and
not to abuse these rights; they shall be obligeattemd the prompt, fair and timely examination
of the case <...>.”
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The Law on Administrative Proceedingsdoes not provide for the explicit requirement od t
promptness of the legal proceedings, but therepeveedural periods set for the length of
judicial proceedings: Article 65 of the Law on Admnsitrative Proceedings provides:

<...>"2. As a rule the preparation of administratoases for hearing in the court must
be completed within one month from the day of atargge of the complaint/petition.

3. The hearing of the case in the administrativertconust be completed and the
decision must be adopted in the court of the iirstance within two months from the day of
issuance of the order to hear the case in the,amlgss the law establishes shorter time limits
for the hearing.

4. As necessary, the above-mentioned time limittier hearing of the case may be
extended for up to one month and in the cases ichvthe legality of regulatory administrative
acts is contested — for up to three months.”

In the Article 153 “Grounds for the Renewal of Rredings” of the same law it is stated that
one of the grounds to resume the proceedingstliee iEuropean Court of Human Rights rules
that a decision of the court of the Republic ohu#nia is not in conformity with the European
Convention for the Protection of Human Rights anddamental Freedoms and its Protocols.

There are also some dispositions inibdge's Code of Conducbf the Republic of Lithuania.
The 10" rule states that “while investigating the casies,judge shall go into the essence of the
case, he shall avoid undue haste and superficiblitty he shall not delay the judicial
proceedings”. It should be mentioned that accordmd\rticle 83 of the Law on courts “a
disciplinary action may be brought against a judbefor an action demeaning the judicial
office; 2) for the commission of an administrativéence; 3) for non-compliance with the
limitations on the work and political activities jofdges provided by laws. An act demeaning the
judicial office shall be an act incompatible withetjudge's honour and in conflict with the
requirements of the Judge's Code of Conduct, digicrg the office of the judge and
undermining the authority of the court. Any miscoadin office - negligent performance of any
specific duty of a judge or omission to act withawjood cause shall also be regarded as an act
demeaning the office of a judge.”

4. Are any statistical data available about the pyportions of this problem in your
country? If so, please provide them in English or Fench.

The national administration of courts has just Imetuask the courts to provide this kind of
information about the length of proceedings. It bhalected some information for the year
2004, but only from the courts of first instance:



- 71- CDL(2005)092add

Average length First instance, civil proceedings
of .proceedlngs Amount (in cases) %
(in months)
less than 6 145.154 97
months
6-12 months 3.531 2.4
more than 12 961 0.6
months
Total: 149.646 100
Average length First instance, criminal proceedings
of .proceedlngs Amount (in cases) %
(in months)
less than 6 16.416 94.5
months
6-12 months 596 3.4
more than 12 352 2.1
months
Total: 17.364 100

Administrative proceedings are the most promptmadly the entire administrative process
(including the appeals) is completed within 6 manthne of the reasons for this is the concrete
time limits, provided in the Law on AdministratiR&oceedings.

5. Does a remedy in respect of excessive delaystie proceedings exist in your
country? If so, please describe it (who can lodgéné complaint, before which authority,
according to what — ordinary/special — procedure, whin what deadline etc.). Please
provide the texts of the relevant legal bases in Igtish or French.

Criminal proceedingsthere is no special provision concerning the raeesedh respect of
excessive delays, but these questions may be i icomplaint to the Supreme Court (during
the cassation proceedings) concerning the “prihcipalations of the Code of Criminal
Proceedings”. According to Article 369 paragrapbf3he Code of Criminal Proceedings, the
principal violations of the Code are such violasiaf the requirements of the Code, due to the
fact that the lawful rights of the accused persenewestricted or because the court was unable
to examine the case properly and impartially ireotd pronounce the correct judgement.

This cassation complaint can be lodged by the paboy the aggrieved person, the
representative of the aggrieved person, the cad/jpérson and its advocate and representative,
the exculpated person and its advocate and repaésen

The complaint in the cassation proceedings caodged within 3 months from the date of the
judgement of the court.

Civil proceedingsThere is no special provision concerning the iegein respect of excessive
delays, but these questions may be put in the @mpio the Supreme Court (during the
cassation proceedings) concerning the “violatiorthef material or procedural legal norms,
which is of principal concern to the equal intetatien and application of law, if this violation
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could have had an impact on the adoption of thawfml judgement” (Article 346 paragraph 2
point 1 of the Code of Civil Proceedings).

This complaint can be lodged by parties to the.case

The complaint in the cassation proceedings caodged within 3 months from the date of the
judgement of the court.

Administrative Proceeding#\rticle 127 of the Law on Administrative Proceegh states that
the decisions of Regional Administrative Courtspiadd when hearing the cases in the first
instance, may be appealed against to the Supremenstiative Court of Lithuania within
fourteen days from the pronouncement of the detisio

All parties to the proceedings shall be entitlediloan appeal. The appeal shall includer

alia the contested issues; the laws and circumstancéiseotase whereon the illegality or
invalidity of the decision or a part thereof is &&glegal grounds for appeal); the appellant's
petition (subject matter of the appeal) and theewe confirming the circumstances presented
in the appeal (Article 130).

There are also some national legal dispositionseamimg the compensation of the damage
which was caused by the unlawful actions of thestigators, the procurator, the judge and the
court. They are provided in the Civil Code of thepRBblic of Lithuania (Article 6.2723nd the
special_Law on the Compensation of the Damage Mmadé&nlawful Actions of the State
Authorities.

In Article 6.272 of the Civil Code it is stated tha

“1. The State entirely compensates the damage rpdenlawful conviction, arrest,
application of coercive procedural measures andgitipn of the administrative punishment,
regardless of the fault of officers of pre-triav@stigation, officers of the procurator office and
of the court.

2. The State entirely compensates the damage nyaai@ddwful actions of the judge or
the court during the investigation of the civil eag the damage was made because of the fault
of the judge or other officer of the court.

3. Besides the material damage, non-material damdgde compensated t00.”

6. Is this remedy available also in respect of pding proceedings? How?

In the pending proceedings, the remedy in resdeexaessive delays in the proceedings is the
guestion of internal administration in the couits.2002, the Council of the Courts of the
Republic of Lithuania adopted the Regulation on ia@tration in the courfsaccording to
which the chairmen of the courts are monitoring diglninistrative activities of the judges,
which includes the measures to ensure the trangpand operative process of the investigation
of the cases; checking of the cases of unjustfilnlg judicial proceedings; the investigation of
the complaints concerning the actions of the judgg@sh are not related to the administration of
justice etc.

Therefore it is possible, that the chairman ofdbert, in responding to the justified complaint
concerning the actions or omission of the judgstricts the judge to speed up the judicial
proceedings or initiates the disciplinary actioraiagt the judge. Nevertheless this is a very
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sensitive question as it may interfere with theggle of the independent court and we do not
have any information about these cases.

7. Is there a cost (ex. fixed fee) for the use thiis remedy?

No special cost.

8. What criteria are used by the competent authoty in assessing the reasonableness
of the duration of the proceedings? Are they the sae as, or linked with, the criteria
applied by the European Court of Human Rights in respect of Article 6 para. 1 ECHR?

In analysing the reasonableness of the duratioth@fproceedings, the Supreme Court of
Lithuania is using the same criteria as appliedth®y European Court of Human Rights in
respect of Article 6 para. 1 ECHR.

9. Is there a deadline for the competent authorityo rule on the matter of the length?
Can it be extended? What is the legal consequenckeaopossible failure by the authority to
respect the deadline?

No.

10. What are the available forms of redress:

- acknowledgement of the violation YES
- pecuniary compensation
* material damage YES
* non-material damage YES
- measures to speed up the proceedings, if thestiiygending YES (formally)
- possible reduction of sentence in criminal cases NO
- other (specify what) YES (disciplinary
action)

11. Are these forms of redress cumulative or alteative?

These forms of redress are cumulative.

12. If pecuniary compensation is available, accomg to what criteria? Are these
criteria the same as, or linked with, those appliecdby the European Court of Human

Rights? Is there a maximum amount of compensatiorotbe awarded?

As was mentioned in point 8 of this reply, the samteria as those applied by the European
Court of Human Rights are used. The maximum amolucwmpensation is not set.
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13. If measures can be taken to speed up the precings in question, is there a link
between these measures and the general case-manageirof the relevant courts? Is the
taking of these measures co-ordinated at a central higher level? On the basis of what
criteria and what factual information concerning the court in question (workload, number

of judges, nature of cases pending, specific prolohs etc.) does the competent authority
order such measures?

The information is provided in point 6.

14. What authority is responsible for supervisinghe implementation of the decision on
the reasonableness of the duration of the proceedja?

In the case of delay of judicial proceedings in pleading cases — Chairmen of the courts and
the Judicial Court of Honour. However we do noténawy statistics or concrete information
about the supervising of the implementation of tleeision on the reasonableness of the
duration of the proceedings.
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LUXEMBOURG*

21. Has this remedy been assessed by the European CoaftHuman Rights in respect
of Articles 13 or 35 ECHR ? If so, please provideaference to the relevant case-law.

In the caseRezette v. Luxemboukgudgement of 13 July 2004), the Court considered a
State liability action under the Law on State resiality has not yet acquired a sufficient
degree of certainty to be considered an effecweedy in the sense of article 35 § 1 of the
Convention.
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MALTA*

3. Does an explicit requirement of reasonableness dfig length of the proceedings
equivalent to that contained in Article 6 8 1 of tle European Convention on Human Rights
exist in the Constitution or legislation?

Article 39 of the Constitution of Maltahich states that all cases have to be giverr adairing
“within a reasonable time.” Moreover, since the dpgan Convention on Human Rights has
been incorporated into the Maltese legal systerresi®87, this right is further guaranteed by
Article 6(1) of the said Convention.

In addition, according to Article 152 (1) of Chapi2 of the Laws of Malta, the Registrar of the
Court has the duty to list an appealed cause fanirigenot later than six months after the filing
of the application to appeal.
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5. Does a remedy in respect of excessive delays in theceedings exist in your
country? If so, please describe it (who can lodgéné complaint, before which authority,
according to what - ordinary/special — procedure, Wwhin what deadline etc.). Please
provide the texts of the relevant legal bases in Igtish or French.

The issue of whether judicial proceedings are esteely long or not has to be raised by the
party alleging it by means of a Court case. This @ao be made in the form of constitutional
complaint.

8. What criteria are used by the competent authority m assessing the reasonableness
of the duration of the proceedings ? Are they theane as, or linked with, the criteria
applied by the European Court of Human Rights in repect of Article 6 8 1 ECHR ?

The Court in its assessment of what constituteseasonable length of time” follows the same
standards and criteria as those adopted by thg&amcCourt of Human Rights.

10. What are the available forms of redress :

- acknowledgement of the violation YES
- pecuniary compensation
0 material damage YES
0 non-material damage YES
- measures to speed up the proceedings, if theyilhpeading YES
- possible reduction of sentence in criminal cases YES
- other (specify what)

As long as they act within the parameters of thvwe, ldlhe Maltese courts have an absolute
discretion of awarding any remedy which they dediectve after taking into account all the
circumstances of the case.

11.  Are these forms of redress cumulative or alternatie ?

They may also be cumulative.

12. If pecuniary compensation is available, accordinga what criteria? are these
criteria the same as, or linked with, those appliecby the European Court of Human

Rights? Is there a maximum amount of compensatiorotbe awarded?

When the Court orders pecuniary compensation fkate limit on the minimum or maximum
amount that can be awarded.

21. Has this remedy been assessed by the European CoaftHuman Rights in respect
of Articles 13 or 35 ECHR ? If so, please provideaference to the relevant case-law.

In Debono v. Maltacase (decision of 10 June 2004), the Court hel] &t least regarding the
length of proceedings at first instance, the appli©iad the possibility of lodging a
constitutional claim and thus, obtain the pecungargon-pecuniary redress.

kkkkkkkkkik
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NETHERLANDS

1. Does your country experience excessive delays judicial proceedings? What
proceedings (civil, criminal, administrative, enfocement?)

A great majority of judicial proceedings come toem within a reasonable time. However,
incidentally there are examples of delays, andaeddexcessive delays, both in civil, criminal
and administrative cases, and in enforcement puoesd

2. Have such delays been acknowledged by court @ons? What courts
(national/European Court of Human Rights)? Please mvide some examples in English of
French or reference to ECtHR case-law.

Case-Law of the National Courts

Especially criminal courts and administrative ceurave more than once acknowledged that a
case had not been dealt with within a reasonable és proscribed by Article 6 of the European
Convention on Human Rights.

Thus, in a judgement of 22 May 2001 in a crimirede; the Supreme Court held that a delay of
more that five years on the part of the public poosor made the delay in that phase of the
proceedings unreasonable (NJ 2001, 440).

In a judgment of 4 July 2003 in an administrativegedure, the Central Appeals Board held
that, taking into account the total period of thdigial proceedings and the periods, both in the
first instance and in appeal, of inactivity with@uty clear reason, and also taking into account
the character of the case and the attitude of gipdicant, the reasonable-time requirement
referred to in Article 6 of the Convention had beesated (JB 2003, 249).

And in another administrative procedure, in a judgmof 19 November 2003, the

Administrative Jurisdiction Division of the Counaif State held that the reasonable-time
requirement had been violated in a case where guowggs in the first instance had lasted four
and a half years, and in appeal one more year,nataery complicated case in which the
applicant has not contributed to the delays (ABLZQT).

Case-Law of the European Court of Human Rights

The European Court of Human Rights found more tbane that the reasonable time
requirement of Article 6 had not been met in Dupchceedings. Some of the more recent
examples are the following onddeulendijks v. the Netherlandgdgment of 14 May 2002),
Gocer v. the Netherland§udgment of 3 October 2002) ariBeumer v. the Netherlands
(judgement of 29 July 2003).
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3. Does an explicit requirement of reasonablenesd the length of the proceedings
equivalent to that contained in Article 6,1 of theEuropean Convention on Human Rights
exist in the Constitution or Legislation?

That is not the case in the Netherlands. The abwmtioned domestic judgements are based
directly on Article 6 of the Convention. There amstances where the law prescribes that a
certain step in the proceedings has to be setnnatlgertain period (e.g. Artikel 8:66 General
Administrative Procedure Act: the court takes agiec within six weeks from the moment the
examination of the case has been closed). Howswugrassing such periods does not have any
legal effect. Article 20, paragraph 1, of the CRibcedure Act states that the court sees totit tha
proceedings are not delayed unreasonably and;éfssary, takes measures to that effect. Again,
no legal effect ensues from that provision.

4, Are any statistical data available about the pyportions of this problem in your
country? If so, please provide them in English or fench.

There are no specific statistics on the matterréhee statistics concerning the average duration
of categories of proceedings (www.cbs.nl "Rechtspm Nederland™), but these do not indicate
in what cases the duration was unreasonable.

5. Does a remedy in respect of excessive delaystie proceedings exist in your
country? If so, please describe it (who can lodgéné complaint, before which authority,
according to what - ordinary, special - procedure,within what deadline etc.). Please
provide the texts of the relevant legal bases in gtish and French.

Dutch law does not provide a specific remedy nepexcific procedure to obtain a remedy. There
is the general remedy of a civil action against3kege for tort, but tort actions for violation of

the reasonable-time requirement have been inglitatedy very seldom and have not been
successful so far. Consequently, the European Gduruman Rights has held that in this

respect there are no effective remedies to be sidthlbefore a complaint is lodged in

Strasbourg (judgement of 3 October 2002, GocdrevNetherlands).

There is, however, the possibility to raise theiessf the reasonable time in the proceedings
concerned. In criminal cases, and in administrata@es where a punitive sanction is at issue,
recognition by the court that the reasonable-tieggiirement has been violated, may result in a
mitigation of the penalty or of the punitive saanti In its judgement of 3 October 2000 (NJ
2000, 721), the Supreme Court has developed gegeidélines for criminal cases in this
respect.

In other administrative cases than those involamnitive sanction, the court has so far taken
the position that the acknowledgment of a violatainthe reasonable-time requirement of

Article 6 of the Convention is no ground for danm&geor for any other remedy in that same

procedure. In some cases the court has left thab d¢onclusion, in other cases the court has
referred the party concerned to the possible reroédytort action.
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6. Is this remedy available also in respect of pding procedures?

As was explained under point 5, in pending procesitinere is only the possibility of a remedy
in criminal cases, and in administrative cases @hgvunitive sanction is at issue.

7. Is there a cost (ex. fixed fee) for the use thiis remedy?

For obtaining a remedy within pending proceedingsdditional costs are involved. For a tort
action against the State the normal rules conagtagnal costs apply.

8. What criteria are used by the competent authoty in assessing the reasonableness
of the duration of the proceedings? Are they the sae as, or linked with, the criteria
applied by the European Court of Human Rights in repect of Article 6, 1 ECHR?

In those cases in which the court did examine aptaint about the reasonableness of the
duration of the proceedings, it based itself ndy @m Article 6 of the Convention, but also on
the case-law as developed by the European Cotdimian Rights.

9. Is there a deadline for the competent authorityo rule on the matter of the length?
Can it be extended? What is the legal consequenceaopossible failure by the authority to
respect the deadline?

If a complaint concerning the reasonable-time meqouent is raised in pending proceedings, the
issue is not decided separately but together Wwétdecision on the merits of the case. As such it
is subject to the requirements of reasonablenabe giroceedings as a whole.

In the case of a tort action against the Statepacial deadline applies; the proceedings are
subject to the normal reasonable-time requirement.

10. What are the available forms of redress:

- acknowledgement of the violation YES
As indicated under point 2, there are several mtst® in which the criminal court and
administrative court have acknowledged that theamable-time requirement of Article 6 of the
Convention has been violated.

- pecuniary compensation

*material damage YES

*non-material damage YES

As indicated under point 5, in criminal cases, enddministrative cases concerning a punitive
sanction, the penalty or sanction may be mitigated.

A tort action against the State might result inemmification of material and non-material
damage, but so far this has not happened in caonerith the issue here under discussion.

- measures to speed up the proceedings, if theyilhpeading  YES

In the administrative phase, an interested partyinsiitute proceedings against failure to act.
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In judicial proceedings, the parties may ask thetdo speed up the proceedings and, in case of
urgency and danger of irreparable damage, may sequevisional measures. There is,
however, no special action for speeding up proogsdi

- possible reduction of sentence in criminal cases YES

As indicated under point 5, penalties in criminades, and punitive sanctions in administrative
cases may be mitigated.

- other (specify what) NO
11. Are these forms of redress cumulative or alteative?

Mitigation of a penalty or punitive sanction, anahthges in civil proceedings must always be
preceded by the assessment that the reasonablestioieement has been violated.

12. If pecuniary compensation is available, accomg to what criteria? Are these
criteria the same as, or linked with, those appliedby the European Court of Human
Rights? Is there a maximum amount of compensationdbawarded?

As indicated under point 5, there is no practiggceoning pecuniary compensation.

13. If measures can be taken to speed up the preckngs in question, is there a link
between these measures and the general case-manageiof the relevant courts? Is the
taking of these measures coordinated at a centrak digher level? On the basis of what
criteria and what factual information concerning the court in question (workload, number

of judges, nature of cases pending, specific proltes etc.) does the competent authority
order such measures?

No other measures exist than the general measuses¢d up the proceedings in the framework
of general case-management. Concerning interna-rocamagement procedures no general
information is available.

14. What authority is responsible for supervisinghe implementation of the decision on
the reasonableness of the duration of the proceedja?

The same court that has acknowledged that the mabkstime requirement has been
violated, is competent to decide about the ledalces of the assessment.

In criminal cases, if the court decides to mitigte penalty, that part of the decision is
subject to the normal rules of execution of crinhijjpalgements. If the administrative court
decides to mitigate a punitive sanction, it willnahthe administrative decision concerned
and substitute its own decision for it or order dladeninistrative body to take a new decision.

If a separate tort action is instituted against ®imate, the civil court will take the
considerations of the court concerned about thesoresbleness of the duration of the
proceedings as a starting point, but may givewts assessment of the reasonableness.
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15. What measures can be taken in case of non-em@ment of such decision? Please
indicate these measures in respect of each formredress and provide examples.

In criminal cases, the court determines the penfltile penalty is mitigated, this is expressed
in the conviction, which thereafter will be exealte

In administrative cases, if the court mitigatesuaitve sanction, it may either substitute its own
decision for that of the administrative body, odarthat body to take a new decision. If the
latter decision is not in conformity with the cdsirtiecision, the person concerned may again
lodge an appeal with the court.

In civil cases, if the court would grant damagdg tlecision constitutes a legal title for
execution.

16. Is an appeal possible against a decision oretreasonableness of the duration of the
proceedings? If there a fixed time-frame for the cmpetent authority to deal with this
appeal? What would be the legal consequence of noompliance with this time-limit?

In criminal and administrative cases, the assedsofi¢he reasonableness is part of the decision
on the merits. It is subject to appeal if, andh® éxtent that the latter decision is still subject
appeal, and will be dealt with in that same appeatedure. No special time-frame applies.

17. Is it possible to use this remedy more than oa in respect of the same proceedings?
Is there a minimum period of time which needs to hee elapsed between the first decision
on the reasonableness of the length of the procergs and the second application for such

a decision?

The issue of the reasonable-time requirement magibed in each phase of the proceedings,
but not in a separate application.

A separate tort action may be brought with resfmeetach phase of judicial proceedings, but in
pending proceedings the civil court will leaverstto the court concerned to decide the issue.

18. Are there any available statistical data on th use of this remedy? If so, please
provide them in English/French.

In legal practice in the Netherlands, the assessofdhe reasonableness of the duration of the
proceedings, if made at all, so far has been gatieodecision on the merits, and any appeal
against such assessment has been part of the apgeakt the decision on the merits.
Consequently, the remedy does not manifest itsed aeparate remedy and no statistical data
are available.

19. What is the general assessment of this remedy?
From the above it may be clear that, apart froomickdl cases, and administrative cases

concerning a punitive sanction, Dutch law does yaitprovide an effective remedy against
violations of the reasonable-time requirement diche 6 of the Convention.
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20. Has this remedy had an impact on the number @fases possibly pending before the
European Court of Human Rights? Please provide anyavailable statistics in this
connection.

The reasonable-time complaints against the Netidsl@defore the European Court of Human
Rights are not very numerous. However, the reasami so much the effectiveness of the
remedy provided by Dutch law, but the fact that imodicial proceedings comply with the
reasonable-time requirement. No statistical daaaailable.

21. Has this remedy been assessed by the Europ&2ourt of Human Rights in respect
of Articles 13 or 35 ECHR? If so, please provide ference to the relevant case-law.

The European Court of Human Rights has not yetddecon the conformity of the situation in
the Netherlands with Article 13 of the Conventidxs was pointed out under point 5, the
European Court of Human Rights considered the Ipigsof bringing a tort action against the
State for violation of the reasonable-time requeetto be a remedy that does not have to be
previously exhausted. This implies that the Coweésdnot consider such a remedy to be
effective.

kkkkkkkk

POLAND*

1. Does your country experience excessive delays indjaial proceedings? what
proceedings (civil, criminal, administrative, enfocement)?

Yes

2. Have such delays been acknowledged by court decis&® What courts (national/
European Court of Human Rights)? Please provide soemexamples in English or French
or reference to ECtHR case-law.

Among many cases where the European Court declactation of Article 6 81 of the
Convention with respect to Poland, see for exanmadollowing cases :

5. Does a remedy in respect of excessive delays in theceedings exist in your
country ? If so, please describe it (who can lodgle complaint, before which authority,

according to what - ordinary/special — procedure, vthin what deadline etc.). Please
provide the texts of the relevant legal bases in tish or French.

Following theKudla v. Polandudgement of 26 October 2000, the Polish autlesrgidopted the
Act of 17 June 2004 on a complaint against viofatad the party’s right to have a case
examined without undue delay in judicial proceesding

This Act established a specific remedy in respéexaessive delays in judicial and (civil and
criminal) as well as administrative proceedingswaithg speeding-up lengthy proceedings.

In addition, the new Article 417 of the Civil Cogeovided for a new regime of liability of the
State for damage caused by public authority.
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6. Is this remedy available also in respect of pendingroceedings ? how ?

The specific remedy established by the Act of 1¥J2004 and allowing for the speeding-up of
lengthy proceedings is available in respect of pengroceedings ONLY. The party in the
proceedings may lodge a complaint seeking to daterthat in the proceedings complained of
there has been a violation of his or her rightdeeha case examined within a reasonable time.
The competence to adjudicate complaints is vesieithe court superior over the court that
examines the proceedings as to the merits.

The party whose complaint as to the excessive Henfjtthe pending proceedings has been
allowed may in addition, in separate proceedings @nthe basis of Article 417 of the Civil
Code, request reparation of damage resulted freragtablished undue delay.

7. Is there a cost (ex. fixed fee ) for the use of thremedy ?

Yes, there is a fixed fee which is returreedofficioby the court examining the complaint, if the
latter is allowed.

8. What criteria are used by the competent authority m assessing the reasonableness
of the duration of the proceedings? Are they the sae as, or linked with, the criteria
applied by the European Court of Human Rights in repect of Article 6 8 1 ECHR?

The Court in its assessment of what constituteseasonable length of time” follows the same
standards and criteria as those adopted by thgpEamcCourt of Human Rights.

9. Is there a deadline for the competent authority taule on the matter of the length?
Can it be extended? What is the legal consequenckeaopossible failure by the authority to
respect the deadline?

Yes. Article 11 of the Act provides that the congmétcourt will issue its decision on a
complaint within two months from the date of lodgihe complaint.

10. What are the available forms of redress :

- acknowledgement of the violation YES
- pecuniary compensation
0 material damage YES
0 non-material damage YES
- measures to speed up the proceedings, if theyilhpeading YES
- possible reduction of sentence in criminal cases NO
- other (specify what)

11. Are these forms of redress cumulative or alternatig ?

They may also be cumulative.
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12. If pecuniary compensation is available, accordinga what criteria? are these
criteria the same as, or linked with, those appliecby the European Court of Human
Rights? Is there a maximum amount of compensatiorotbe awarded?

When the Court orders pecuniary compensation tieer@ maximum amount that can be
awarded.

20.  Has this remedy had an impact on the number of casgossibly pending before the
European Court of Human Rights? Please provide anyavailable statistics in this
connection.

Yes. New Polish legislation was introduced on 1ptS&mber 2004 in response to the
European Court of Human Right's Grand Chamber juslgnin the casd&udta v. Poland
(judgment of 26 October 2000), in which the Cowtdhthat the lack of an effective remedy
for a breach of the right to a hearing within aseble time was in violation of Article 13.

The European Court of Human Rights is at preseatnaxing the effectiveness of various
new remedies for Polish length-of-proceedings caBesr leading cases have been given
priority and around 700 similar cases have beeouaded.

21. Has this remedy been assessed by the European CoaftHuman Rights in respect
of Articles 13 or 35 ECHR? If so, please provide ference to the relevant case-law.

Yes. InKrasuski v. Polandase (judgement of 14 June 2005), the ECHR caesidbat from
17 September 2004, the date on which the 2004 #tetrexd into force, an action for damages
based on Article 417 of the Civil Code acquireduffigent level of certainty to become an
“effective remedy” within the meaning of Article b8the Convention.

kkkkkkhkkkkhkk

PORTUGAL*

1. Does your country experience excessive delays indjaial proceedings? what
proceedings (civil, criminal, administrative, enfocement)?

Yes

2. Have such delays been acknowledged by court decis&® What courts (national/
European Court of Human Rights)? Please provide soemexamples in English or French
or reference to ECtHR case-law.

Among many cases where the European Court declactation of Article 6 81 of the
Convention with respect to Portugal, see for exantipé following cases Oliveira Modesto
and others v. Portugaljudgment of 8 September 199%ena v. Portugaljudgment of 18
March 2003), antlarques Nunes v. Portugglidgment of 20 May 2003).
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3. Does an explicit requirement of reasonableness dféd length of the proceedings
equivalent to that contained in Article 6 § 1 of tle European Convention on Human Rights
exist in the Constitution or legislation?

Article 20 8§ 4 of the 1976 Constitutioenshrines the right to a “judicial decision withan
reasonable time”.

5. Does a remedy in respect of excessive delays in theceedings exist in your
country? If so, please describe it (who can lodgéné complaint, before which authority,
according to what - ordinary/special — procedure, vthin what deadline etc.). Please
provide the texts of the relevant legal bases in iish or French.

Article 22 of the Constitutiodefines the civil liability of the State and itstlaorities and agents
in the following terms:

“The State and other public bodies shall be joiatig severally liable in civil law with the
members of their agencies, their officials or ttagents for actions or omissions in the
performance of their duties, or caused by suclopmdnce, which result in violations of
rights, freedoms or safeguards or in prejudicentleer party.”

Furthermore, Legislative Decree no. 48Qiverns the State’s non-contractual civil liaiilit
Pursuant to its Article 2 8§ IThe State and other public bodies shall be liablnird parties in
civil law for such breaches of their rights or egal provisions designed to protect the interests
of such parties as are caused by unlawful acts dbathwith negligencecllpa by their
agencies or officials in the performance of thetiebs or as a consequence thereof.”

In accordance with the case-law concerning thee'Staion-contractual liability, the State is
required to pay compensation only if an unlawful lzes been committed with negligence and
there is a causal link between the act and thgeglldamage.

The failure to observe a time limit and the consieelexcessive length of proceedings is today
deemed to be an unlawful act in the sense of Argll of the Legislative Decree 48051.

The modified_Criminal Procedure Code (of 1 Janu##88) made provision for interlocutory
proceedings to expedite criminal proceedings. Tieamble of the Code states, in particular,
that the requirement of a speedy criminal triakcisrently, thanks to the influence of the
European Convention on Human Rights, a true fundéahaght.

According to Article 108

“1. When the time-limits provided for by law foryastep in the proceedings are exceeded, the
public prosecutor, the accused, the private prase¢@ssistentepr the civil parties may make
an application for an order to expedite the proregsd

2. That application shall be considered by: (a) Altterney-General, when the proceedings
are in the hands of the Attorney-General’s Depantm@) the Judicial Service Commission,
when the proceedings are taking place in a couretore a judge.

3. No judge who has intervened in the proceedingany capacity may participate in the
decision.”
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Article 109 provideghat

“/...] 3. The Attorney-General shall make a decisiothin five days.

/...I 5. The decision shall be taken without anyeotformalities. It may take the form of: (a)
a dismissal of the application as unfounded or beedhe delays complained of are justified,;
(b) a request for further information...; (c) arder for an investigation to be carried out
within fifteen days into the delays complained.p{d) a proposal to implement or cease to
implement disciplinary measures or measures to ggraganise or rationalise the methods
required by the situation.

8. What criteria are used by the competent authority m assessing the reasonableness
of the duration of the proceedings? Are they the sae as, or linked with, the criteria
applied by the European Court of Human Rights in repect of Article 6 8 1 ECHR?

The Court in its assessment of what constituteseasonable length of time” follows the same
standards and criteria as those adopted by thgpEamcCourt of Human Rights.

9. Is there a deadline for the competent authority taule on the matter of the length?
Can it be extended? What is the legal consequenckeaopossible failure by the authority to
respect the deadline?

Yes. Article 498 of the Civil Code provides thag tiight to compensation is time-barred after
the expiry of a period of three years from the adatavhich the victim becomes, or should have
become, aware of the possibility of exercising thut.

10. What are the available forms of redress :

- acknowledgement of the violation YES
- pecuniary compensation
o material damage YES
0 nhon-material damage YES
- measures to speed up the proceedings, if theyilhpeading YES
- possible reduction of sentence in criminal cases
- other (specify what)

21. Has this remedy been assessed by the European CoaftHuman Rights in respect
of Articles 13 or 35 ECHR ? If so, please provideaference to the relevant case-law.

Yes. InPaulino Tomas v. Portugalase (decision of 27 March 2003), the ECHR ruted, tin
view of the evolution in evolution in national cdae, it could now be said that an action in tort
against the state for excessive length of civicpealings, based on Legislative Decree 48051 of
21 November 1967, constituted an effective remedkinvthe meaning of Article 35 of the
Convention.

In Tomé Mota v. Portuga(decision of 2 December 1999), the Court consiidt®at an
application on the basis of Articles 108 and 10%hef New Code of Criminal Procedure put
into place a true legal remedy enabling a persocoiplain of the excessive length of
criminal proceedings in Portugual, which is suffidly accessible and effective, especially as
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its exercise does not lead to the lengthening ®fpfloceedings in issue, given the very strict
time-limits imposed on the institutions responsilolietaking a decision.

*kkkkkkkkkkk

RUSSIAN FEDERATION*

1. Does your country experience excessive delays indjaial proceedings ? what
proceedings (civil, criminal, administrative, enfocement)?

Yes

2. Have such delays been acknowledged by court decisso? What courts (national/
European Court of Human Rights)? Please provide soenexamples in English or French
or reference to ECtHR case-law.

Yes. See for example the following case€Smirnova v. Russian Federatigqudgment of 24
October 2003)Kormacheva v. Russian Federatigadgment of 29 April 2004), Plaksin v.
Russian Federation (judgment f 10 November 2004).

5. Does a remedy in respect of excessive delays in theceedings exist in your
country ? If so, please describe it (who can lodgbe complaint, before which authority,

according to what - ordinary/special — procedure, vthin what deadline etc.). Please
provide the texts of the relevant legal bases in iish or French.

A decision to remit the case for further investigattaken by a first instance court may be
appealed to a higher court. This was establishethéyConstitutional Court in its judgment
No. 2041 of 2 July 1998&n the compatibility of Articles 331 and 446 of tGede of Criminal
Procedure with the Constitution. The ordinary rutds‘cassation” appeal apply to such
proceedings. This means that the higher court bagpetencejnter alia, to find the first
instance decision unlawful and to order the cototeedings be resumed.

A decision to extend the period of investigationyraiso be appealed to a court. This directly
follows from Article 46 of the Constitution, and svaonfirmed by the Constitutional Court in

its judgment No. 31 of 23 March 199. The court may annul any unreasonable or unlawful

extension.

Article 1070 8 1 of the Civil Codprovides for liability of the State for damagesiszd by its
agents acting in their official capacity. The Cdangbnal Court in its judgment of 25 January
2001 expressly confirmed the possibility to award darsage excessive length of proceedings
under this provision, and ruled that it was notitlh to cases in which the responsible judge
was convicted of miscarriage of justice.

8. What criteria are used by the competent authority m assessing the reasonableness
of the duration of the proceedings ? Are they theane as, or linked with, the criteria
applied by the European Court of Human Rights in repect of Article 6 8 1 ECHR ?

The Court in its assessment of what constituteseasonable length of time” follows the same
standards and criteria as those adopted by thg&amcCourt of Human Rights.
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9. Is there a deadline for the competent authority taule on the matter of the length ?
Can it be extended ? What is the legal consequenaka possible failure by the authority to
respect the deadline ?

Yes. Article 498 of the Civil Code provides thag tiight to compensation is time-barred after
the expiry of a period of three years from the adatavhich the victim becomes, or should have
become, aware of the possibility of exercising thut.

10. What are the available forms of redress :

- acknowledgement of the violation YES
- pecuniary compensation
o material damage YES
0 nhon-material damage YES
- measures to speed up the proceedings, if theyilhpeading NO
- possible reduction of sentence in criminal cases
- other (specify what)

21. Has this remedy been assessed by the European CoaftHuman Rights in respect
of Articles 13 or 35 ECHR ? If so, please provideaference to the relevant case-law.

In Kormacheva v. Russigase (judgement of 14 June 2004), the Court cereidthat there is
no legal remedy allowing an applicant to obtairefet} either preventive or compensatory — for
the excessive delay of proceedings.

In Nikitin v. Russiacase (decision of 13 November 2003), the Courchtite case-law of the
Russian Constitutional Court according to which d@la¢horities may be held liable in tort for
excessive length of proceedings without pronouncimgs effectiveness.

*kkkkkkkk

SERBIA AND MONTENEGRO

1. Does your country experience excessive delays indjoial proceedings? What
proceedings (civil, criminal, administrative, enfocement)?

Serbia and Montenegro experiences excessive dalajisypes of judicial proceedings, but the
problem is most grievous in regard to civil litigat, as well as the enforcement of judgements
in civil proceedings.

2. Have such delays been acknowledged by court decis&® What courts (national/
European Court of Human Rights)? Please provide soemexamples in English or French
or reference to ECHR case-law.

The delays have not been acknowledged by decisibdsmestic courts, as until recently, no-
one has sued the State for damages caused by amabbslong judicial proceedings. The
recent cases are still pending, and no final jucggmhave been rendered. The European Court
of Human Rights is yet to decide a case againi&gsand Montenegro.
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3. Does an explicit requirement of reasonableness dfd length of the proceedings
equivalent to that contained in Article 6 § 1 of tle European Convention on Human Rights
exist in the Constitution or legislation?

Article 17 of the Charter on Human and Minority Rig)of Serbia and Montenegro prescribes
that everyone is entitled for a determination & hghts, obligations or any criminal charge

against him, to be made by an independent, impartéilawfully established court, without any

undue delay. Article 10 of the recently enacted eCofiCivil Procedure of Serbia states that a
party to the proceedings has the right for thetdowlecide on its motions and petitions within a
reasonable time, while the court must conduct teegedings without undue delays and with
minimal expenses. Article 11 of the Code of Civib&dure of Montenegro prescribes that the
court has a duty to conclude the proceedings withdelays, within a reasonable time, with

minimal expenses, and to prevent any abuse of gsdag the parties. The legislation dealing
with criminal and administrative judicial proceegindoes not contain an explicit requirement of
reasonableness, though Article 17 of the Chartédman and Minority Rights is nevertheless
applicable

4, Are any statistical data available about the propations of this problem in your
country? If so, please provide them in English or fench.

No reliable statistics exist at this time.

5. Does a remedy in respect of excessive delays in theceedings exist in your
country? If so, please describe it (who can lodgéné complaint, before which authority,
according to what - ordinary/special — procedure, Wwhin what deadline etc.). Please
provide the texts of the relevant legal bases in Igtish or French.

There are two types of remedies available.

First, on the basis of the combined provisionsefltaw on Contracts and Tgrtd the special
provisions of the Law on the Courts and the Lawlodgesany party to an unreasonably long
judicial proceeding can sue the State in a ciibador material and moral damages caused by
the improper actions of a state organ, in this easeurt. This remedy has never been used, as
until the ratification of the ECHR, and the enaatinef the Constitutional Charter and the
Charter on Human and Minority Rights and the negcedural legislation no specific right to a
trial within a reasonable time existed in the lalnSerbia and Montenegro. Several suits have
been lodged against the State in Serbian coutttgsbyet no final decisions have been rendered.
The effectiveness of this remedy depends on thedytrisprudence of the Supreme Court of
Serbia, which would need to resolve several issudke interpretation of the general provisions
on the compensation of damages. Also, the factahatrdinary civil judicial procedure is used
to determine whether the duration of another jadljotocedure was reasonable, and the fact that
this procedure could also take several years toplaig) is a major factor in assessing the
effectiveness of this remedy. The European CourHofman Rights has not yet had an
opportunity to decide on this issue, in the lighfdicle 35 of the ECHR..

Second, a new central monitoring body has beemlettad by the recent amendments to the
Law on Judges. This Oversight Board is comprisefivefjustices of the Supreme Court, and
has the authority to inspect any case, pendingucladed before any court in Serbia, and can
institute disciplinary proceedings against a juddm has not performed his or her duties in a
conscientious and competent manner, and can recodiie judge to be dismissed from office.
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Any party can file a complaint to the Oversight Bhaor to the president of the court which is
deciding on the particular case. The Board doeshawe the power to award damages.
Presidents of the courts do not have the authirityspect a case in order to determine whether
the judge is performing his or her duties adeqyatieby can only involve themselves in matters
of judicial administration (e.g. case-load, frequeaf delays and so on).

6. Is this remedy available also in respect of pendingroceedings? how?

Both remedies outlined above are available in spiepending proceedings. The complaint to
the Oversight Board is specifically designed tabed for speeding up pending cases.

7. Is there a cost (ex. fixed fee ) for the use of thremedy?

There is a fee for filing a civil suit in any coutthe amount of which depends on the amount of
compensation which is being claimed. The courtsveaine the requirement of the payment of
the fee if the plaintiff is in a poor financialsition.

8. What criteria are used by the competent authority m assessing the reasonableness
of the duration of the proceedings? Are they the sae as, or linked with, the criteria
applied by the European Court of Human Rights in repect of Article 6 § 1 ECHR?

As no cases have yet been decided by a civil dbere are no criteria to speak of. The
Oversight Board is a form of internal control salaes not publish its decisions. However, the
Charter on Human and Minority Rights prescribes theman rights provisions of the Charter
and the directly applicable treaties, such as eI, are to be interpreted by the courts in a
manner consistent with the jurisprudence of treabnitoring bodies, such as the European
Court of Human Rights.

9. Is there a deadline for the competent authority taule on the matter of the length?
Can it be extended? What is the legal consequenceaopossible failure by the authority to
respect the deadline?

There is no specific deadline.

10. What are the available forms of redress :

- acknowledgement of the violation YES
- pecuniary compensation
0 material damage YES
0 non-material damage YES
- measures to speed up the proceedings, if theyilhpeading YES
- possible reduction of sentence in criminal cases NO
- other (specify what)

11. Are these forms of redress cumulative or alternatig?

Cumulative.
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12. If pecuniary compensation is available, accordinga what criteria? are these
criteria the same as, or linked with, those appliecby the European Court of Human
Rights? Is there a maximum amount of compensatiorotbe awarded?

See also under 5(A) and 8. There is no maximum abmfucompensation to be awarded, as a
matter of law. There is no jurisprudence dealintiphis issue to analyze.

13. If measures can be taken to speed up the proceedsa question, is there a link

between these measures and the general case-manageirof the relevant courts? Is the
taking of these measures co-ordinated at a central higher level? On the basis of what
criteria and what factual information concerning the court in question (workload, number

of judges, nature of cases pending, specific proltes etc.) does the competent authority
order such measures?

The measures for speeding up proceedings are liwkbdhe general case-management of the
courts, as far as they are exercised by the prasmfea court. The Oversight Board was

established in order to provide coordination oreatr@al level, but it is not clear to what extent

has it begun to perform this function. The compeserthorities use all of the criteria cited in the

guestion.

14.  What authority is responsible for supervising the mplementation of the decision on
the reasonableness of the duration of the proceedja?

The same authority which has delivered the decision

15.  What measures can be taken in case of non-enforcemieof such decision? Please
indicate these measures in respect of each formrefdress and provide examples.

The enforcement of a judgement awarding compemsegtia purely theoretical issue, as no such
judgements have been delivered. These judgemetitaundergo the regular procedure of
enforcement, as any other judgement delivered &iyilacourt. The decisions of the Oversight
Board meant to speed up proceedings are compli¢h as the Board may in the end
recommend the dismissal of a judge.

16. Is an appeal possible against a decision on the szmableness of the duration of the
proceedings? Is there a fixed time-frame for the copetent authority to deal with this
appeal? What would be the legal consequence of noompliance with this time-limit?

An appeal is possible against a judgement, asslasegular civil action. There are no time —
limits for the decision on appeal. No appeal issfids against a decision of the Oversight
Board.

17. Isit possible to use this remedy more than once mespect of the same proceedings?
is there a minimum period of time which needs to hae elapsed between the first decision
on the reasonableness of the length of the procergs and the second application for such
a decision?

In respect to a civil suit against the State fer¢bmpensation of damages, it would generally be
possible to use this remedy only once. However ptaimts can be made either to the Oversight
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Board or to the president of any specific courtdarindefinite number of times, without any
minimum period of time which needs to elapse.

18. Are there any available statistical data on the usef this remedy? if so, please
provide them in English/French

No reliable statistical data is available.
19. What is the general assessment of this remedy?

The effectiveness of the first remedy is purelyespéral, as it has never been used before. The
second remedy can have some impact on speedingopeping, but as these are measures of
internal control and are of purely administrativeai@cter, they should not be regarded as
effective in the sense of Article 35 ECHR, at Idastthe time being. The Supreme Court of
Serbia must establish its own jurisprudence ingesp Article 6 ECHR before these remedies
can be properly assessed.

20.  Has this remedy had an impact on the number of casgossibly pending before the
European Court of Human Rights? Please provide anyavailable statistics in this
connection.

No cases of this nature have been dealt with byEtimepean Court in respect to Serbia and
Montenegro.

21. Has this remedy been assessed by the European CoaftHuman Rights in respect
of Articles 13 or 35 ECHR? If so, please provide ference to the relevant case-law.

No.
*kkkkkkkkk
SLOVAKIA*
1. Does your country experience excessive delays judicial proceedings? what

proceedings (civil, criminal, administrative, enfocement)?

Yes. The information before the European Courtdatlis that the excessive length of
proceedings is a widespread problem in the natitagal system, and several hundreds of
applications against Slovakia in which the applisaallege a violation of the “reasonable
time” requirement have been filed with the Court.

2. Have such delays been acknowledged by court dgons? What courts (national/
European Court of Human Rights)? Please provide soemexamples in English or French
or reference to ECHR case-law.

Yes. Case-law of the Constitutional Court

In its decision No. Ill. US 17/02-35 of 30 May 20@Be Constitutional Court found, upon a
complaint under Article 127 of the Constitution,veolation of Article 48 § 2 of the
Constitution and of Article 6 8§ 1 of the Convent@as a result of undue delays in proceedings
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concerning the plaintiff's action for recovery afoperty filed with the general court on 24
February 1999. The Constitutional Court decidedthwieference to the particular

circumstances of the case and to the practiceeoEtiropean Court of Human Rights under
Article 41 of the Convention, to award SKK 5,00@ting that that the district court in

guestion was obliged to pay that sum within two thenafter the Constitutional Court’s

decision had become binding. Finally, the Congthal Court ordered the district court

concerned to proceed with the case without delays.

In its decision of 10 July 2002 in a case registerg No. |. US 15/02 the Constitutional Court
found a violation of the plaintiffs’ rights undertécle 48 § 2 of the Constitution.

In view of this finding, the Constitutional Courtdered the general court concerned to
proceed with the case without further delays. Thag@itutional Court granted in full the

plaintiffs’ claim for SKK 20,000 each in compensati for non-pecuniary damage, and
pointed out that the general court in question whkged to pay those sums within two
months after the Constitutional Court’s decisiom teecome final. The decision expressly
stated that, when deciding on the above claimQbestitutional Court had also considered
the relevant case-law of the European Court of HuRights.

The Constitutional Court has subsequently delivesederal other decisions to the same
effect.

Case-law of the European Court of Human Rights:

Amongst others, iBeiackova v. Slovak Republigudgement of 17 June 2003)jskura v.
Slovak Republigjudgement of 27 May 2003) aZdM. and K.P. v. Slovak Repub{jadgment
of 17 may 2005) case, the Court considered thes tied been a violation of Article 6 8§ 1 of the
Convention because of the excessive length of gigiteedings.

3. Does an explicit requirement of reasonableness the length of the proceedings
equivalent to that contained in Article 6 § 1 of tle European Convention on Human Rights
exist in the Constitution or legislation?

Article 48 § 2 of the Constitutioprovides,inter alia, that every person has the right to have
his or her case tried without unjustified delay.

5. Does a remedy in respect of excessive delaystle proceedings exist in your
country ? If so, please describe it (who can lodgbe complaint, before which authority,

according to what - ordinary/special — procedure, Wwhin what deadline etc.). Please
provide the texts of the relevant legal bases in Igtish or French.

Administrative proceedings

In accordance with Article 4c of the Complaints A£t1998 a person can lodge a complaint
alleging, inter alia, the violation of their rights or legally protedtenterests as a result of an
action of a public authority or its failure to athe complaint will be examined by the head of
the public authority concerned or by the hieraralhcsuperior authority if directed against the
head of the public authority itself (Section 11.1).

The complaint is to be examined within 30 days ftbemdate of its receipt.



-93- CDL(2005)092add

Further,_Section 250t of the Code of Civil Proceduar person or legal entity may lodge a
complaint before the court against inactivity opablic administration authority. When the
complaint is considered justified, the court has power to impose a time-limit within which

the public administrative authority is obliged &ié a decision.

Judicial proceedings

Article 127 of the Constitutiofas amended in 2001) provides:

“1. The Constitutional Court shall decide on compfa lodged by natural or legal
persons alleging a violation of their fundamentights or freedoms or of human rights
and fundamental freedoms enshrined in internatidredties ratified by the Slovak
Republic ... unless the protection of such rigimd fteedoms falls within the jurisdiction
of a different court.

2. When the Constitutional Court finds that a coaml is justified, it shall deliver a
decision stating that a person’s rights or freedestut in paragraph 1 were violated as
a result of a final decision, by a particular measor by means of other interference. It
shall quash such a decision, measure or othefenteice. When the violation found is
the result of a failure to act, the Constitutio@durt may order [the authority] which
violated the rights or freedoms in question to tddenecessary action. At the same time
the Constitutional Court may return the case to akéhority concerned for further
proceedings, order the authority concerned to ab$tam violating fundamental rights
and freedoms ... or, where appropriate, order tdse violated the rights or freedoms
set out in paragraph 1 to restore the situatiostiexj prior to the violation.

3. In its decision on a complaint the Constitutio@aurt may grant adequate financial
satisfaction to the person whose rights under papigl were violated.” ...

The implementation of the above constitutional Bimns is set out in more detail in sections
49 to 56 of _Law no. 38/1993 on the Constitutionadu@@ as amended (the relevant
amendments entered into force on 20 March 2002).

Pursuant to section 50(3) of the Law on the Camstimal Court a person claiming adequate
financial compensation must specify the amountexpdain the reasons for such a claim.

Section 56(3)provides that, when a violation of fundamentahtggor freedoms is found, the
Constitutional Court may order the authority liafide the violation to proceed in accordance
with the relevant rules. It may also return theecss the authority concerned for further
proceedings, prohibit the continuation of the Miola or, as the case may be, order the
restoration of the situation existing prior to thelation.

Under section 56(4the Constitutional Court may grant adequate firdr@eompensation for
non-pecuniary damage to a person whose righteedérms were violated.

Section 56(5)rovides that the authority which violated a paisaights is in such a case
obliged to pay the compensation within two montfterahe Constitutional Court’s decision
has become final.
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Law No. 514/2003 on State liability for damage elim the exercise of public author{in
force since 1 July 2004) in its Article@ovides that the State is liable for damage chbse
an incorrect act, including non-compliance with thidigation to perform an act or give a
decision within the statutory time-limit. A persaro has suffered loss on account of such
an irregularity is entitled to compensation of reatl moral damages.

In accordance with Article 15.2 of this Lawe right to a compensation of damages has first
to be requested through a demand for friendly eseht before the “competent authority”
(Ministry of Justice). If the competent authoritgshnot replied to a request for a friendly
settlement, in its entirety or in part, within 6 mtles from the receipt of the request, the
person who has suffered loos can introduce a kgal

6. Is this remedy available also in respect of pding proceedings ? how ?

Yes (see under Q5).

7. Is there a cost (ex. fixed fee ) for the use of thremedy ?

No information available.

8. What criteria are used by the competent authaty in assessing the reasonableness
of the duration of the proceedings ? Are they theane as, or linked with, the criteria

applied by the European Court of Human Rights in repect of Article 6 8 1 ECHR ?

When assessing the reasonableness of the lengtheoproceedings, the authorities base
themselves on the criteria set out by the ECtHR.

9. Is there a deadline for the competent authorityo rule on the matter of the length ?
Can it be extended ? What is the legal consequenaka possible failure by the authority to
respect the deadline ?

In the case of a complaint for the excessive lengtdministrative proceedings, the concerned
public administrative authority is due to act withthree months, a time-limit that can be
prolonged under certain exceptional circumstances.

The authority competent to decide on State lighibt damage caused in the exercise of public
authority must decide within six (6) months frora tieceipt of the demand.

10. What are the available forms of redress :

- acknowledgement of the violation YES pecuniary
compensation

0 material damage YES

0 non-material damage YES
- measures to speed up the proceedings, if theyilhpeading YES

- possible reduction of sentence in criminal cases
- other (specify what)
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11. Are these forms of redress cumulative or alteative?
Cumulative.

12. If pecuniary compensation is available, accomg to what criteria? are these
criteria the same as, or linked with, those appliecby the European Court of Human
Rights? Is there a maximum amount of compensatiorotbe awarded ?

When deciding on the claim for pecuniary compensathe Constitutional Court generally also
considers the relevant case-law of the EctHR.

21. Has this remedy been assessed by the Europ&zourt of Human Rights in respect
of Articles 13 or 35 ECHR ? If so, please provideaference to the relevant case-law.

Yes. InAndraSik and others v. Slovak Repub{aecision of 22 October 2002), the Court held
that the complaint under Article 127 of the Congitin is an effective remedy in the sense that it
is capable of both preventing the continuationhef alleged violation of the right to a hearing
without undue delays and of providing adequateessdifor any violation that has already
occurred.

kkkkkkkkkkkkk

SLOVENIA*

1. Does your country experience excessive delays indjaial proceedings? what
proceedings (civil, criminal, administrative, enfocement)?

Yes

2. Have such delays been acknowledged by court decis&® What courts (national/
European Court of Human Rights)? Please provide soemexamples in English or French
or reference to ECtHR case-law.

Yes. See for example, thajaric v. Sloveniacase (judgment of 8 February 2000).

There are approximately 500 length-of-proceedirgses currently before the Court against
Slovenia.

3. Does an explicit requirement of reasonableness dfig length of the proceedings
equivalent to that contained in Article 6 § 1 of tle European Convention on Human Rights
exist in the Constitution or legislation?

The right to a trial within reasonable time is gudeed be Article 2381 of the Constitution
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5. Does a remedy in respect of excessive delays in theceedings exist in your
country? If so, please describe it (who can lodgéné complaint, before which authority,
according to what - ordinary/special — procedure, Wwhin what deadline etc.). Please
provide the texts of the relevant legal bases in Igtish or French.

The protection of the right to a trial within reasble time is provided by the administrative
action. A person alleging the violation of this higcan lodge a complaint with the
Administrative Court against lengthy proceedingpémding cases. Under Article 62 of the
Administrative Dispute Acgtthe injured party may request, besides the dimoknt of the
infringement of his or her constitutional rightsalthe compensation for damage inflicted.

If unsuccessful, the party can start proceedindsréehe Supreme Court under the 1997
Administrative Dispute Act and eventually lodgeamstitutional appeal with the Constitutional
Court under_Section 51 § 1 of the Constitutionalil€é\ct The condition that the appellants
have to institute an administrative action befavdging a constitutional appeal under this
section was confirmed by the Constitutional Coutésision of 7 November 1996.

6. Is this remedy available also in respect of pendingroceedings? how?

Yes.

10.  What are the available forms of redress:

- acknowledgement of the violation YES

- pecuniary compensation
0 material damage YES
0 non-material damage YES

- measures to speed up the proceedings, if theyilhpeading NO

- possible reduction of sentence in criminal cases

- other (specify what)

21.  Has this remedy been assessed by the European CoaftHuman Rights in respect
of Articles 13 or 35 ECHR ? If so, please provideaference to the relevant case-law.

In Belinger v. Slovenigdecision of 2 October 2001), the Court considdted neither the
administrative action nor the constitutional conmlaonstitute an effective remedy in respect

of unreasonably lengthy proceedings in the sengetiafe 13 of the Convention. This view has
been confirmed very recently in thekenda v. Sloveniease (judgment of 6 October 2005).

kkkkkkhkkkik

SPAIN*

1. Does your country experience excessive delays indjaial proceedings? what
proceedings (civil, criminal, administrative, enfocement)?

Yes
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2. Have such delays been acknowledged by court decis&® What courts (national/
European Court of Human Rights)? Please provide soemexamples in English or French
or reference to ECtHR case-law.

Yes. See for example, the following cases :
3. Does an explicit requirement of reasonableness dféd length of the proceedings
equivalent to that contained in Article 6 § 1 of tle European Convention on Human Rights

exist in the Constitution or legislation?

The right to a trial within reasonable time is gudeed be Article 24 § 2 of the Constitution

5. Does a remedy in respect of excessive delays in theceedings exist in your
country? If so, please describe it (who can lodgéné complaint, before which authority,
according to what - ordinary/special — procedure, Wwhin what deadline etc.). Please
provide the texts of the relevant legal bases in Igtish or French.

There are two relevant remedies in the Spanishl legier for excessive length of civil
proceedings: aamparoappeal (while proceedings are still pending, @nlhsis of Articles 24
and 53 § 2 of the Constitutipand a claim for compensation (for the termingisateedings,
under_sections 292 et seq. of thelicature Act

Article 121 of the Constitutioprovides that: “Losses incurred as a result oicjatierrors or
a malfunctioning of the administration of justideali be compensated by the State, in

According to Section 292 of the Judicature Act:

“1. Anyone who incurs a loss as a result of a jiadlierror or a malfunctioning of the judicial
system shall be compensated by the State, othelinht@ases oforce majeurein accordance
with the provisions of this Part.

2. The alleged loss must in any event actually lweoeeirred and be quantifiable in monetary
terms and must directly affect either an individoah group of individuals.”

Section 293(2)

“In the event of a judicial error or a malfunctiagiof the judicial system, the complainant
shall submit his claim for compensation to the Mgiry of Justice.

The claim shall be examined in accordance with phevisions governing the State’s

financial liability. An appeal shall lie to the adnstrative courts against the decision of the
Ministry of Justice. The right to compensation shegbse one year after it could first have
been exercised.”

The Constitutional Court Act provides in Sectior{4c)

“1. An amparo appeal in respect of a violation of rights and rgngees capable of
constitutional protection ... does not lie unlesshe violation in question has been formally
alleged in the proceedings in question as soomwssle after it has occurred...”
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6. Is this remedy available also in respect of pendingroceedings? how?

Only theamparoappeal.

8. What criteria are used by the competent authority m assessing the reasonableness
of the duration of the proceedings? Are they the sae as, or linked with, the criteria
applied by the European Court of Human Rights in repect of Article 6 8 1 ECHR?

The criteria specified by the European Court of ldorRights.

9. Is there a deadline for the competent authority taule on the matter of the length?
Can it be extended? What is the legal consequenceaopossible failure by the authority to
respect the deadline?

No information available.

10.  What are the available forms of redress:
- acknowledgement of the violation YES

pecuniary compensation

o material damage YES

0 nhon-material damage YES
measures to speed up the proceedings, if theyilhpeading YES
possible reduction of sentence in criminal cases
other (specify what)

11.  Are these forms of redress cumulative or alternatig?
Cumulative.

21. Has this remedy been assessed by the European CoaftHuman Rights in respect
of Articles 13 or 35 ECHR? If so, please provide ference to the relevant case-law.

Yes. The effectiveness of the two relevant remedgssbeen affirmed by the ECHR in several
cases. See for example, the cas&aozales Marin v. Spaifdecision of 5 October 1999) and
Fernandez-Molina Gonzalez and Others v. Sfdatision of 8 October 2002).

kkkkkkkkkhkkkk

SWEDEN*

3. Does an explicit requirement of reasonableness dfig length of the proceedings
equivalent to that contained in Article 6 § 1 of tle European Convention on Human Rights
exist in the Constitution or legislation ?

In addition to rules of a general character whicbvige that matters shall be decided as
expeditiously as possible without compromising phi@ciple of the rule of law, there exist in
Swedish legislation specific rules pursuant to Widertain types of cases shall be decided with
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particular promptness or within a specified timeaiGples of the latter include rules governing
the conduct of criminal investigations and proseastagainst persons below 18 years of age.

In certain cases there are also rules providingiththe event that a public authority fails to
make a decision within a prescribed time-limithak be deemed to have made a decision to the
applicant's favour. In a number of instances fuither prescribed that where the authority in
guestions fails to reach a decision within the gigelctime it shall inform the applicant of the
reasons for its inaction (for example, under sacti8 of the 1993 Competition Act, or under
various provisions of 1991 Securities Operationsahel the 1992 Financing Operations Act).

5. Does a remedy in respect of excessive delays in theceedings exist in your
country ? If so, please describe it (who can lodgbe complaint, before which authority,

according to what - ordinary/special — procedure, Wwhin what deadline etc.). Please
provide the texts of the relevant legal bases in Igtish or French.

In judicial proceedingsa party who is of the opinion that the processifithe case has been
unnecessarily delayed by a decision of a distoartcmay file an interlocutory appeal against
the decision (chapter 49 section 7 of the Codeudicihl Procedure)lf the Court of Appeal
finds that the appeal is meritorious it may quashdisputed decision.

In criminal proceedingsan unreasonable length may cause the sentencsempo be more
lenient. Thus, chapter 29 section 5 and chaptese®fion 4 of the Penal Cogeovide that
courts in criminal cases shall, both in its chaaesanction and in its determination of the
appropriate punishment, take into account whethenraaturally long time has elapsed since
the commission of the offence.

Furthermore, pursuant to chapter 3 section 2 ofl8# Tort Liability Actthe State shall be
held liable to pay compensation for personal injlogs of or damage to property and financial
loss where such loss, injury or damage has beesedday a wrongful act or omission done in
the course of, or in connection with, the exeroispublic authority in carrying out functions for
the performance of which the State is responsi#sed on this provision, the Supreme Court
has found the State to be liable to pay compemsatica case where delays in proceedings
concerning a loan before a county housing boardeththe loan to be issued at a higher level of
interest (see NJA 1998 p. 893).

In addition, a public official who intentionally dhrough carelessness disregards the duties of
his office, e.g. by omitting to render a decisiarai matter that is pending before him, may be
held criminally or administratively responsible asdbjected to criminal or disciplinary
sanctions (chapter 20 section 1 of the Penal Codsection 14 of the Public Employment Act.

Lastly, the Parliamentary Ombudsmen and the Chiana#l Justice exercise contriniter alia
over the conduct of proceedings before public atites, including the courts. Where
appropriate the Ombudsmen and the Chancellor ¢sitdumay criticise an authority's delay in
deciding a matter before it. However, they havgower to directly order a public authority to
conclude proceedings within a certain time-period.

6. Is this remedy available also in respect of pendingroceedings ? how ?

Yes. See Q5.
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7. What are the available forms of redress :

- acknowledgement of the violation YES

- pecuniary compensation
0 material damage YES
0 non-material damage

- measures to speed up the proceedings, if theyilhpeading YES

- possible reduction of sentence in criminal cases YES

- other (specify what)

8. Are these forms of redress cumulative or alternatig ?
Cumulative.

9. If measures can be taken to speed up the proceeds@ question, is there a link

between these measures and the general case-manageiof the relevant courts ? Is the
taking of these measures co-ordinated at a centrakr higher level ? On the basis of what
criteria and what factual information concerning the court in question (workload, number

of judges, nature of cases pending, specific prolohs etc.) does the competent authority
order such measures ?

The Court Presidents and senior judges resporisiblgivisions and Sections within a court are
responsible for ensuring that cases are deternwitih a reasonable time. The manner in
which they exercise this control function is regllareviewed by the Parliamentary
Ombudsmen. However, as previously noted (see @Hgre appropriate the Ombudsmen may
criticise an authority's delay in deciding a maltefore it but it has no power to directly order a
public authority to conclude proceedings withiregain time-period.

kkkkkkkkkik

SWITZERLAND*

2. Have such delays been acknowledged by court decisso? What courts (national/
European Court of Human Rights)? Please provide soenexamples in English or French
or reference to ECtHR case-law.

In two recent cases M.B. v. Switzerlandjudgement of 30 November 2000) aGdB. v.
Switzerland(judgement of 30 November 2000) - the Court fotimat the “reasonable time”
requirement had been violated.

3. Does an explicit requirement of reasonableness dfig length of the proceedings
equivalent to that contained in Article 6 § 1 of tle European Convention on Human Rights
exist in the Constitution or legislation ?

The right to be judged within a reasonable timenishrined in Article 29 § 1 of the new Swiss
Constitution.
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All authorities at Federal and Canton level araiiregl to respect and contribute to the effective
application of this fundamental right, in partiaulender Article 35 of the Constitution, whereby:
“(1) The fundamental rights shall be realized ie #émtire legal system. (2) Whoever exercises a
function of the state must respect the fundameights and contribute to their realization (3)
The authorities shall ensure that the fundameights are also respected in relations among
private parties whenever the analogy is applicable.

Various Cantons’ Constitutions also contain expliciarantees concerning the length of judicial
proceedings.

5. Does a remedy in respect of excessive delays in theceedings exist in your
country ? If so, please describe it (who can lodgbe complaint, before which authority,

according to what - ordinary/special — procedure, Wwhin what deadline etc.). Please
provide the texts of the relevant legal bases in Igtish or French.

At canton level most codes of criminal procedweplicitly provide for the competent
authorities to conduct proceedings within a reaslename. The violation of this principle may
give rise to: “due consideration in the fixing betsentence; release of the defendant, when the
time-limit for legal action has run out; exemptisom punishment if the defendant is found
guilty; termination of the proceedings (as @tima ratio in extreme cases). The judge must
explicitly mention the violation of the “reasonalil@e” principle in his judgment and state what
account was taken of it

Furthermore, pursuant to chapter 3 section 2 ofl8%¥? Tort Liability Actthe State shall be
held liable to pay compensation for personal injlogs of or damage to property and financial
loss where such loss, injury or damage has beeseddwy a wrongful act or omission done in
the course of, or in connection with, the exeroispublic authority in carrying out functions for
the performance of which the State is responsi@sed on this provision, the Supreme Court
has found the State to be liable to pay compemsatica case where delays in proceedings
concerning a loan before a county housing boardeththe loan to be issued at a higher level of
interest (see NJA 1998 p. 893).

In cases concerning pecuniary rights violation te treasonable time” principle entails the
liability of the public authorities, who may be wed to pay compensation for damages
sustained as a result of the length of the prongstfi

7. What criteria are used by the competent authority m assessing the reasonableness
of the duration of the proceedings ? Are they theane as, or linked with, the criteria
applied by the European Court of Human Rights in repect of Article 6 8 1 ECHR ?

The criteria applied by the European Court of HuiRaghts.

4 Federal Court Judgment of 7 June 1991, JdT 19988% (= ATF 117 IV 124 (129), preambular paragraph
3d). Cf. also Federal Court Judgment of 17 Febra@88, ATF 124 | 139 (141), preambular paragraghariti
C.

45 Cf. Jérg Paul Miller and Judgment cited in: Grentite in der Schweiz, Im Rahmen der Bundesverfassun
von 1999, der UNO-Pakte und der EMRK &dition, Bern, 1999, p. 509.
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8. What are the available forms of redress :
- acknowledgement of the violation YES

pecuniary compensation

o material damage YES

0 nhon-material damage
measures to speed up the proceedings, if theyilhpeading NO
possible reduction of sentence in criminal cases YES
other (specify what)

The obligations linked to effective applicationtbeé “reasonable time” principle have led the
Federal Court to define not only the content armgpe®f the principle but also the consequences
of its violation: “In ratifying the European Conv@mn on Human Rights Switzerland undertook
to avoid unduly lengthy proceedings and, in thenewé failure in this duty, to compensate the
injured party as far as possible for any damagsgised*®. The Federal Court accordingly
made provision for various courses of action wtaoh open to the authorities in the event of
violation of the “reasonable time” principle in arficular case (see Q5).

21. Has this remedy been assessed by the European CoaftHuman Rights in respect
of Articles 13 or 35 ECHR ? If so, please provideaference to the relevant case-law.

Yes. InBoxer Asbestos SA c. Switzerlgddcision of 9 march 2000), the Court affirmed tha
possibility of applying to th&ribunal Fédéralin cases of excessive length of civil proceedings
constituted an adequate remedy.

kkkkkkkkkhkk

UKRAINE*

1. Does your country experience excessive delays indjaial proceedings? what
proceedings (civil, criminal, administrative, enfocement)?

Yes. The information before the European Court caigis that the excessive length of

proceedings is a problem in the national legal esystvith respect to civil and criminal
proceedings and with respect to the executioneojutigements.

2. Have such delays been acknowledged by court deciss® What courts (national/
European Court of Human Rights)? Please provide soenexamples in English or French
or reference to ECtHR case-law.

Yes.

Case-law of the European Court of Human Rights

In its decisionMerit v. Ukraine(judgement of 30 march 2004), the European Couwrmdahe
violation of Article 6 8 1.

¢ Federal Court Judgment of 7 June 1991, ATF 1172% (128), preambular paragraph 3b.
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3. Does an explicit requirement of reasonableness dféd length of the proceedings
equivalent to that contained in Article 6 § 1 of tle European Convention on Human Rights
exist in the Constitution or legislation ?

There is no such a requirement. However, a spditiiie-limit do exist with respect to the length
of the pre-trial investigation.

Article 120 Code of Criminal Procedure of 28 Decemb960(as amended on 21 June 2001)
states the following:

“The pre-trial investigation in criminal cases $Hakt no longer than two months. This term
shall commence from the moment the criminal procggsdwere initiated up to the point of their
being sent to the prosecutor with:

In especially complicated cases the term of thetmakinvestigation, established by part 1 of
this Article, can be extended on the basis of #asaoned resolution of the investigator up to six
months, to be approved by the prosecutor of theoarhous Republic of the Crimea,
prosecutors of regions, the prosecutor of Kyiv, hitary prosecutor of the military district
(command), fleet and the prosecutors of equal camkeir deputies.

Further continuation of the term of the pre-triavastigation shall only be approved by the
Prosecutor General of Ukraine or by his deputies.

Where the case was remitted for an additional trgeson, or if the terminated case was re-
opened, the term of additional investigation shmdl established by the prosecutor who
supervises the investigation, and shall not be rii@e one month from the moment of the re-
initiation of the proceedings in the case. Furtt@rtinuation of this term shall be enacted on a
general basis”.

On 30 January 2003 the Constitutional Court of Wieanterpreted article 120 of Code of
Criminal Procedure of 28 December 1960 (as amewndedl June 2001) and held that the
maximum deadline for investigating criminal casasrot be fixed. It decided that the time
allowed for investigation should be reasonable,rafetred to Article 6 of the Convention.

In accordance with Article 236 of the Code of CnaliProcedure, it is possible to introduce a
complain in respect of the prosecutor’s actionsieethe court:

“Complaints in respect of the prosecutor's actiahging the conduct of the pre-trial
investigation or other individual investigative iaos in the case shall be submitted to the
superior prosecutor, who shall consider them iro@ance with the procedure and within the
terms prescribed by Articles 234 and 235 of thid&€Co

A complaint about the prosecutor’s actions carodged with the court.
Complaints about the prosecutor’s actions shattdmsidered by the first-instance court in the

course of the preliminary consideration of the aaisen the course of its consideration on the
merits, unless otherwise provided for by this Cbde.
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By a decision of 30 January 2003 of the ConstitaicCourt of Ukraine, the domestic courts
were given power to consider these complaints wthile pre-trial investigation was still
pending. On that date, the Constitutional Cour tieht the basis, the grounds and the procedure
for initiating criminal proceedings against a pestut not the merits of the criminal
accusations as such, were subject to appeal.

5. Does a remedy in respect of excessive delays in theceedings exist in your
country? If so, please describe it (who can lodgéné complaint, before which authority,
according to what - ordinary/special — procedure, Wwhin what deadline etc.). Please
provide the texts of the relevant legal bases in Igtish or French.

There is no specific remedy in respect of exces$dlays of proceedings. There exist however,
some means of accelerating the lengthy proceduaceslataining reparation.

Generally speaking, pursuing to Article 8 88 2 @ydhe_Constitution of Ukraine directly
applicable. Article 55 § 1 guarantees to everydhe fight to challenge before a court decisions,
actions or omissions of State authorities, locllggmernment bodies, officials and officers”.

Regarding civil proceedings, Article 248(1) of tkkmde of Civil Procedureprovides the
following :

“a citizen has a right of access to a court if hehe considers that his or her rights have been
violated by actions or omissions of a State autyhod legal entity or officials acting in an
official capacity. Among entities whose actionsamnissions may be challenged before the
competent court listed in the first paragraph @ grovision are the bodies of State executive
power and their officials”.

Following the Constitutional Court decision of 232001, which declared Article 248.3 § 4
of the Code of Civil Procedure to be partly uncasbnal, the citizens also have the right to
complain directly to a court about the acts of stigating officers and to seek redress in respect
of those acts.

As to the criminal proceedingsince the amendment of 21 June 2001 (with efedrom 29
June 2001), Article 234 of the Code of Criminald&aureprovides the possibility to complain
to the courts about the resolutions of an investigaofficer/prosecutor which violated the
parties’ rights, in the course of the administetiearing or in the course of the consideration of
the case on the merits.

In accordance with Articles 6 and 31 of the LawStatus of Judges disciplinary proceeding
can be instituted against the judge who has ndbnqpeed his or her duties in compliance with
the Constitution and legislation concerning obsmaof time-limits while administrating
justice. A judge can also be held responsible élibdrate violation of the legislation in force or
omission that caused substantive consequences.

6. Is this remedy available also in respect of pendingroceedings? how ?

Yes, in criminal proceedings (Article 234 of thedgwf Criminal Procedure). See under Q5.
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10. What are the available forms of redress :

- acknowledgement of the violation YES
- pecuniary compensation
o material damage YES/NO
0 non-material damage YES/NO
- measures to speed up the proceedings, if theyilhpeading YES
possible reduction of sentence in criminal cases YES/NO
- other (specify what)

Disciplinary responsibility of a judge.

16. Is an appeal possible against a decision on the smmableness of the duration of the
proceedings ? Is there a fixed time-frame for the ampetent authority to deal with this
appeal ? What would be the legal consequence of roampliance with this time-limit?

There is no possibility of appeal.

21. Has this remedy been assessed by the European CoaftHuman Rights in respect
of Articles 13 or 35 ECHR ? If so, please provideaference to the relevant case-law.

Yes. In its decisioMerit v. Ukraine(judgement of 30 march 2004), the European Courdo
that neither of the remedies existing in the Ukemindomestic system — complaint to the
relevant court against the resolution of the prageceither in the course of civil proceedings
(Article 248.3 CCP) or in the course of criminabgeedings (Article 234 CCRP) can be
considered an effective remedy in terms of ArtR3el of the ECHR.

Regarding the lodging of complaints with the suprgprosecutor, which in accordance with the
observations of the Government had to be consideffedtive remedies, the Court held that
they cannot be considered “effective” and “accdssiince the status of the prosecutor in the
domestic law and his participation in the crimipedceedings against the applicant do not offer
adequate safeguards for an independent and imipaxtiew of the applicant’s complaints.

In so far as the remedy under Article 234 of theREds concerned, the Court noted that this
remedy suggests that complaints against the lasfgtie investigation of the case can be made
after the investigation has finished, but leavespnossibility of appeal in the course of the
investigation. Furthermore, the law does not sadiy state whether Article 234 of the CCRP
is a remedy for the length of proceedings in a io@ncase and what kind of redress can be
provided to an applicant in the event of a findimgt the length of the investigation breached the
requirement of “reasonableness”.

kkkkkkkkkhkk

UNITED KINGDOM

Introductory note

The United Kingdom contains three legal systemk.Efaglish law applies in England and
Wales. (b) Scots law applies in Scotland, which &asstinct legal system and since 1999 its
own Parliament. (c) The law in Northern Irelandb@sed on the common law (English law) but
with separate courts, legislation, and legal psoes Final appellate jurisdiction in civil law,
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and in criminal law except for Scotland, is exerdidy the 12 Law Lords, sitting in the House
of Lords. This response omits Northern Irelandrelyti in civil matters it concentrates on
English law; regarding criminal procedure, it mens both English law and Scots law.

1. Does your country experience excessive delays indjaial proceedings? what
proceedings (civil, criminal, administrative, enfocement)?

Although cases of excessive delay occur in theddriingdom, compared with many European
countries, the country has a reasonably good rendhils respect.

When excessive delays in judicial proceedings ouottne United Kingdom, whether in civil,
criminal or administrative matters, these tendd@xceptions to the regular working of justice.

Apart from Article 6/1 ECHR, many aspects of dontektw address problems of delay. An
extensive review of English civil procedure wasdueted in the mid-1990s by Lord Woolf (the
present Lord Chief Justice) who commented thad€y is the enemy of justice, (b) delay is an
additional source of distress to parties who hdready suffered damage, and (c) delay is of
more benefit to lawyers than to the parties. Lordolfls reports*’ led to a complete re-writing
of the rules of civil procedure. His review linkéhee excessive cost of civil litigation with undue
delay: he observed that both costs and delay wigea disproportionate to the value of the
dispute. The Civil Procedure Rules now require €asde dealt with ‘expeditiously and fairly’
and in ways that are proportionate to the amounlispute, the complexity and importance of
the issues and the financial position of each paiye Rules entrust judges with the duty of
case-management, so as to minimise scope for delagsundue costs. The Rules have
simplified procedure in many ways (for instance, ilmposing a duty of prior disclosure of
evidence on the parties to avoid surprises ai).tfldey provide for three different levels of
procedure (in terms of speed and complexity) knagii) small claims, (ii) fast track and (iii)
multi-track. The choice between these procedurpsriis primarily on the amount in dispute.
The present Rules have done a great deal to deémfagtors that previously gave rise to delay
in civil cases.

One aspect of civil justice that still demandsrdita is in the enforcement of civil judgments. A
recent study of this subject was entitled “The i€nis the Enforcement of Civil Judgments in
England and Wales”. The authors draw attentiorhéodifficulty of enforcing the payment of
judgment-debts. They observe that the provisiofismhple, inexpensive, fair and accessible
means of resolving disputes counts for little . su€cessful parties cannot in the end collect the
money that the courts have order&d”.

In 2001, a full review of the criminal courts in ¢gtand and Wales sought to apply to criminal
justice (with necessary modification) the aims afrenstream-lined and efficient procedtite.
The Government has attached greater political iprido securing legislative reforms on
criminal justice than it has done to reforming éméorcement of civil judgments.

4 See Woolf,Access to Justice: Interim Report to the Lord Cledioc on the Civil Justice System in

England and Wale€l995) andAccess to Justice: Final Report (on the sa(i8p6).

8 J Baldwin and R Cunnington, [200Biiblic Law305, 309. The need for reform in the system is lyide
accepted (see the Government’s white papéfective Enforcement: Improved Methods of Recowérgivil
Court Debts et¢Cm 5744, 2003), but the reforms have not yet lzatieved.

9 See Lord Justice Auld’s Review of the Criminalu@te of England Wales, September 2001.
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A full study of delay in justice would include tfev and practice on limitation (prescription)
periods>® Prescription periods vary greatly in English laanging from (1) the short period
within which judicial review of administrative de@ns must be sought (the claimant must be
made ‘promptly’, and in any event within three mantof the decision complained of: in
exceptional circumstances, the court may grantxéension of time for a claim outside three
monthsj* to (2) limitation periods of six years or twelveays concerning matters of contract or
property respectively. For certain crimes, proaegslimust be initiated within a set time-limit
(for instance, six months in respect of minor staguoffences). The scope of the questionnaire
does not include these matters.

In English law the courts have a residual powetiydd from their inherent jurisdiction, to strike
out a civil case for ‘want of prosecution’ (that failure by a claimant to pursue a claim with
reasonable speed, repeatedly neglecting to takeegueal steps in time et).In criminal
justice, the courts may at common law bring a pasen to an end where to allow it to
continue would constitute an abuse of procéde principle applied has been that to stay a
prosecution on the ground of delay requires exoeglicircumstances: it would usually be
necessary that the prosecutor had been at facétusing the delay and, even then, the trial will
be stayed only if the defendant can show that lsecatithe delay it will not be possible for a
fair trial to be held and that he will accordindig prejudiced. The trial would not be stayed if
the effects of unfairness could be dealt with ie tourse of the trial. The court will take a
stricter attitude if the prosecutor has delibeyadelayed taking action for his own purpodés.

2. Have such delays been acknowledged by court decis&® What courts (national/
European Court of Human Rights)? Please provide soemexamples in English or French
or reference to ECtHR case-law.

The occurrence of undue delays has been recodnyseational courts and by the ECHR.

National Case-Law

In 1998, the Court of Appeal was severely critichh High Court judge whose judgment in a
civil case was not delivered until 20 months attterend of the trial; the delay had been so great
as to make the judgment unreliable on issues of &éafresh trial was ordered and the judge
retired from the High Court earlier than he wouldepwise have dore.

0 See e @tubbings v United Kingdo(®996) 23 EHRR 213.

51 See CPR, Part 54.

2 The leading authority that restricted the scopthis power was formerlirkett v Jame$1978] AC

297. The power is now to be exercised in accordaiittethe Civil Procedure Rules.

3 SeeAttorney-General's Reference (No 1 of 198®92] QB 630
4 R v Brentford Magistrates, ex p Woi§81] QB 445.
» Goose v Wilson Sandford & Gdhe Times, 19 February 1998. See @sbham v Fretf2001] 1 WLR

1775.
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In 2005, in a case of racial discrimination in eayphent, the tribunal had announced its
decision against the employers 13 months afteotaehearing. The Court of Appeal said that
this far exceeded the normal and reasonable trilbamgget period of 3¥2 months, but held that on
the merits of the case, the employers (who werkirsga re-hearing of the evidence) had not
shown that there was a real risk that they hadthesbenefit of their right to a fair tria.

The ECHR Case-Law

The UK has been found guilty of breaching the “oeable time” requirement in the following
casesH v UK (Judgement of 8 July 1987),ahell v UK (Judgement of 26 Octob&®93),
Robins v UKJudgement of 1997),d#varth v UK(Judgement of 21 September 20@E9mjee v
UK (Judgement of 15 October 200R)itchell v UK (Judgement of 17 December 2002haSa
v UK (Judgement of 16 January 200B)jce and Lowe v UKJudgement of 29 July 2003),
Foley v UK(Judgement of 22 Octob2003).

3. Does an explicit requirement of reasonableness dfig length of the proceedings
equivalent to that contained in Article 6 8 1 of te ECHR exist in the Constitution or
legislation ?

Yes, since the Human Rights Act 1998 (HRA) tooleeffin October 2000. The reason for the
HRA was to enable ECHR rights, including Articlel 6fo be enforced in national law. The
HRA requires national courts and tribunals wherssjibe to give effect to the Convention

rights, except only if they are prevented by pryngislation from so doing. Court and

tribunals must give appropriate remedies if anviidial’s Convention rights are found to have
been breached. Accordingly, the law of the Unit@agidom now requires the individual’s rights

under Article 6/1 to be respected by all publichauties, including courts and tribunals, by
means of the legislative framework adopted in 1f88§iving effect to Convention rights.

In addition to this general provision, statutoriesuand the Civil Procedure Rules seek in many
detailed ways to deal with problems relating toidable delay.

Civil Procedure Rules (1999)
Rule 1. The overriding objective

1.1(1) These Rules are a new procedural code Wwéehoverriding objective of enabling the
court to deal with cases justly.
(2) Dealing with a case justly includes, so faisgzracticable
@) ensuring that the parties are on an equahfpot
(b) saving expense;
(c) dealing with the case in ways which are propoate
() to the amount of money involved;
(i) to the importance of the case;
(i)  to the complexity of the issues; and
(iv)  to the financial position of each party;
(d) ensuring that it is dealt with expeditiouahd fairly, and
(e) allotting to it an appropriate share of tlwairt's resources, while taking into
account the need to allot resources to other cases.

6 Bangs v Connex South Eastern [2605] EWCA Civ 14, [2005] 2 All ER 316.
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In criminal proceedings, both in English and Sdats, legislative rules impose time limits on

the institution of proceedings, particularly whemlividuals charged with crimes are held in
custody (cf Article 5(3) ECHR: an accused persoro Whs been arrested is entitled to trial
within a reasonable time or to release pendin).tAanote summarising this legislation appears
in the Appendix to this report.

Criminal Procedure Rules

Rule 1.1(2)) Overriding Objective

/..I Dealing with a criminal case justly includes

... () recognising the rights of a defendant, eisfig those under Article 6 of the European
Convention on Human Rights;

... (e) dealing with the case efficiently and expedsly...

4, Are any statistical data available about the propadtions of this problem in your
country? If so, please provide them in English or fench.

The most significant details concern waiting timehe High Court (Queen’s Bench Division).
In 2004, the average time between the issue ofilactaim and setting down for trial was 43
weeks, the average time between the issue of mn @dad the start of the trial (or date of
disposal) was 54 weeks, making a total averageligh@een the issue of a claim and the start of
the trial (or the date of disposal) 97 weeks at fiistance

In the county courts, the total average time in220@s 53 weeks, compared with total average
time in 1990 of 81 weeks and in 2001 of 73 weeks.

5. Does a remedy in respect of excessive delays in theceedings exist in your
country? If so, please describe it (who can lodgéné complaint, before which authority,
according to what - ordinary/special — procedure, vthin what deadline etc.). Please
provide the texts of the relevant legal bases in iish or French.

Under the HRA, all courts and tribunals must whmssible give effect to Article 6(1) ECHR

and take account of the jurisprudence of the ECiH& court or tribunal fails to give effect to

the ECHR when it could have done so, this will bgraund of appeal to a higher court or
tribunal. There is therefore no need for a dedicatsmedy for excessive delays in court
proceedings, since in law the Convention rightmaividuals are fully protected by the existing
procedures for appeal and review.

In the exercise of their inherent jurisdiction, ttreminal courts may stay a prosecution where
there has been an unreasonable lapse of timeharavil courts may reject a claim where the
claimant has failed to observe steps required &yikil Procedure Rules.

Regarding criminal proceedings, since the HRA ewtento force, the criminal appeal courts
have been much concerned with the criteria thatildhioe applied by the criminal courts in
exercising their jurisdiction to stay a prosecutiondelay. The leading case on the subject is an
appeal against the Attorney General’'s Referen@ai2001 [2003] UKHL 68 [2004] 2 AC 72,

in which the House of Lord considered for Englisiv,| that criminal proceedings could be
stayed because of a breach of Article 6(1) ondy/ fidir hearing was no longer possible or if for
any compelling reason it would be unfair to try #erused person. An appropriate remedy
might involve a reduction in the penalty imposechd were convicted, or the payment of
compensation if he were acquitted.
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The majority of the judges reached this view afilealysing the Strasbourg jurisprudence, and
concluded that the position they favoured was cdilpawith that jurisprudence. The two
dissenting judges (both had been judges in Sctlald that the right under Article 6(1) to trial
within a reasonable time “is a separate and indig@nguarantee which does not require the
victim to show that a fair hearing is no longergib.”’ In an earlier decision, it was held that
in Scots law a defendant could not be tried ifrigkt to trial within a reasonable time had been
infringed>®

6. Is this remedy available also in respect of pendingroceedings? how ?

The question of a prospective breach of Article) &dn be raised by recourse to the ordinary
procedures of the civil and criminal courts. Anpgedural decisions made by the courts must,
as stated already, seek to act in compliance httitigant’s rights under Article 6(1).

7. Is there a cost (ex. fixed fee ) for the use of thremedy ?
Not applicable

8. What criteria are used by the competent authority m assessing the reasonableness
of the duration of the proceedings? Are they the sae as, or linked with, the criteria
applied by the European Court of Human Rights in repect of Article 6 § 1 ECHR?

The courts apply the criteria applied by the Staslp Court in respect of Article 6(1) ECHR
whenever possible.

9. Is there a deadline for the competent authority taule on the matter of the length ?
Can it be extended? What is the legal consequenceaopossible failure by the authority to
respect the deadline?

Not applicable
10. What are the available forms of redress:

- acknowledgement of the violation YES
- pecuniary compensation
- material damage
- non-material damage
- Compensation is possible and if appropriate negwarded in accordance with
the Strasbourg criteria on ‘just satisfaction’, loutpractice it will rarely be available
measures to speed up the proceedings, if theyilhpeading YES
- possible reduction of sentence in criminal cases YES
- other (specify what)

37 Ibid, para 108] (Lord Hope).
%8 R v Lord Advocatf2002]UKPC D3, [2003] 2 WLR 317.
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In a case involving the unduly prolonged detentbran individual (e g pending deportation,
when deportation is no longer possible), the coowtd onhabeas corpuproceedings order his
release. In the situation of undue detention ci@used person, undue delay may mean that he
must be set free and cannot be tried on the chdogeshich he had been detained. (See
Appendix)

11. Are these forms of redress cumulative or alternatig?

In practice the courts prefer to give redress $geeding up a future trial or in a criminal case
reducing a sentence, and are reluctant to holcctimpensation is payable.

12. If pecuniary compensation is available, accordinga what criteria? are these
criteria the same as, or linked with, those appliedby the European Court of Human
Rights? Is there a maximum amount of compensatiorotbe awarded ?

In the relatively rare cases in which compensasavailable, it will be linked with the ECtHR
criteria, as stated already. There is no prescrnfe@dmum.

13. If measures can be taken to speed up the proceeds@ question, is there a link

between these measures and the general case-manageirof the relevant courts? Is the
taking of these measures co-ordinated at a central higher level? On the basis of what
criteria and what factual information concerning the court in question (workload, number

of judges, nature of cases pending, specific prolohs etc.) does the competent authority
order such measures?

Yes, the primary means for speeding up the proogedn civil cases is by means of case-
management, applied by the relevant court. | am avedire of any formal measures co-
ordinating cases that raise questions of excestlay, but all courts have a presiding judge
who will oversee the performance in this respethefcourts for whom he or she is responsible.

14.  What authority is responsible for supervising the mplementation of the decision on
the reasonableness of the duration of the proceedja?

The courts and tribunals concerned with the prangedn question.

15.  What measures can be taken in case of non-enforcemieof such decision? Please
indicate these measures in respect of each formrefdress and provide examples.

Since there is no dedicated procedure, this quedbes not arise. Presumably the remedy for
an individual is to seek recourse to an appellatetrin some cases (lower courts and tribunals),
the remedy takes the form of an application td-lggn Court for judicial review.

16. Is an appeal possible against a decision on the szmableness of the duration of the
proceedings? Is there a fixed time-frame for the copetent authority to deal with this
appeal? What would be the legal consequence of noompliance with this time-limit?

Not applicable — the question of an appeal or revepends on the general procedures of the
court or tribunal concerned..
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17. Isit possible to use this remedy more than once mespect of the same proceedings?
is there a minimum period of time which needs to hae elapsed between the first decision
on the reasonableness of the length of the procergs and the second application for such
a decision?

Not applicable

18.  Are there any available statistical data on the usef this remedy? if so, please
provide them in English/French

Not applicable
19. What is the general assessment of this remedy?
Not applicable

20. Has this remedy had an impact on the number of casgossibly pending before the
European Court of Human Rights? Please provide anyavailable statistics in this
connection.

Not applicable

21.  Has this remedy been assessed by the European CoaftHuman Rights in respect
of Articles 13 or 35 ECHR ? If so, please provideaference to the relevant case-law.

Not applicable
APPENDIX

Statutory rules in England and Scotland barring criminal prosecutions on grounds of
delay

Thelaw in Scotland

11 There has for 300 years been legislation irtl&wb providing for situations in which
criminal prosecutions are barred on grounds ofygedarticularly when the accused (A) has
been held in custody pending trial. The legislati@s been amended from time to time. The
present law may be summarised in this way.

1.2  Where A s in custody on a warrant to commi ffor trial, he may not be detained for
more than 110 days before being brought to tied 110 day rulg¢. Unless the period has been
extended by the court, failure to start the trighim 110 days results in the immediate liberation
of A, who is thereafter ‘free from all questionmnocess’ for the offence for which he had been
held in custody. An extension in time may be grdraely for unavoidable delay (such as the
illness of A or an essential witness) or ‘for artjey sufficient reason’ not attributable to the
fault of the prosecutor. Scottish judges are velyatant to grant extensions here and under the
two following rules.

1.3 A subsidiary rule is th80 day rule Where A is in custody on a warrant to commit him
for trial, the indictment must be served within @&ys, and if this does not occur, A must be
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liberated from custody immediately. However, A nsaijl be tried for the offence in question.
The court has power to extend the period of 80 dayany sufficient cause’, but if a fault by
the prosecutor has caused the indictment not sefwed within 80 days, an extension cannot be
granted.

1.4  There is @ne-year ruleby which if A is not in custody but has had to agopie court to
answer a criminal charge, the trial on indictmentstrbe commenced within twelve months of
that appearance. If this does not occur, A mayheeafter be tried on indictment, but in some
circumstances he may be prosecuted for summargag$e(involving a less serious mode of
trial) arising from the same events. The court regiend the period of one year in limited
circumstances. The rule does not apply if A falappear for trial during the year.

2 On an application by the prosecutor for an extensf time under these rules, the
Scottish judges consider (a) whether sufficiens@aahas been shown for the extension and, if
so, (b) whether the extension will prejudice A, aitgb factors such as the gravity of the offence
and the public interest. The complexity of a casenot a good reason for delay, and
administrative difficulties arising from heavy psese of business on the courts will not
necessarily be sufficient to justify an extensibtimne. But a limited extension of time may be
granted where delay has been inadvertent or camgsedinor administrative errors that have
caused no injustice.. Extensions of time may belsbboth prospectively and retrospectively.
The Scottish courts frequently deal with questiansing from these rules. The existence and
enforcement of the rules may explain why no Sdottrsminal cases claiming delay in breach of
Article 6(1) ECHR have gone to Strasbourg. In #aling decision on the effect on English law
of the Human Rights Act 1998 and the Strasboungguidence, the majority of seven Law
Lords applied the Strasbourg jurisprudence to EBhglaw; the minority of two judges (both
being Scottish judges) dissented, applying the migazous standards of Scots 1aW.

Thelaw in England and Wales

3. The rules set out above have long existed asgbeBcots law, but in English law
legislation imposing time limits on prosecutionsentthe defendant (D) is in custody was first
enacted in 198%’ In the case of the most serious offences (‘intletaffences’), the custody
time limit from first appearance in court afteremtrto the proceedings when D is committed for
trial is 70 days; and the time limit from commitgabceedings to the commencement of the trial
in the Crown Court is 112 days. Modified rules gppl the case of less serious offences
(‘offences triable either way’). Where a custoutye limit has expired, D has an absolute right
to be released on bail; the court may not requi@ntial sureties to be given as a condition of
bail; and once released on bail, D may not be t@desmerely on the ground that the police
believe that he is unlikely to surrender to badweéver, D’s right to bail continues only until the
commencement of trial in the Crown Court and thatomay withhold bail from him during the
actual trial.

4, Where an overall time limit has expired, thertowust in general stop the proceedings
against D, subject to limited exceptions. The tilngts on custody pending trial may be
extended by permission of the court, but only i wonditions are met:

9 Attorney-General's Reference (No 2 of 20[2003] UKHL 68; [2004] 2 AC 72.

&0 Prosecution of Offences Act 1985, s 22; and Rusmn of Offences (Custody Time Limits)
Regulations 1987 (S.l. 1987/229).
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(1) the extension is needed because of
() the iliness of D, a vital witness, or a judge
(b) because separate trials have been ordered \wheeeal persons have been
accused of a crime or
(c) 'some other good and sufficient cause’; and
(2) the prosecutor has acted with all due diligeamuet expedition.

In case-law relating to these provisions, it hasnbkeld that condition (2) is satisfied if the
prosecution can show that the acts of the prosebatge not contributed to the deldy.The
court is able to take account of the nature andpt®xity of the case, the conduct of the defence
and the extent to which the prosecution has bekayetk by persons outside the control of the
prosecutor: the shortage of prosecution staff ticgpas not a sufficient reason for delay, but in
some circumstances pressure on the courts or fiieltly of finding an appropriate judge in a
complex case may be relevatit.

o1 R v Leeds Crown Court ex p Bagoufignes Law Report, 31 May 1999.
62 R (Gibson) v Crown Court at Winches[2004] EWHC 361, [2004] 1 WLR 1623.



