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INTRODUCTION

A. The procedure

1. By a letter of 15 December 2005, Mr Dick Madigairperson of the Committee on Legal
Affairs and Human Rights of the Parliamentary Adsgrof the Council of Europe, requested
an opinion of the Commission in respect of thewalg inter-related matters:

a) An assessment of the legality of secret detenéatres in the light of the Council of
Europe member States’ international law obligatioims particular the European
Convention on Human Rights (ECHR) and the Europ€amvention for the
Prevention of Torture. In particular, to what exténa State responsible if — actively
or passively — it permits illegal detention or abtdon by a third State or an agent
thereof?

b) What are the legal obligations of Council of Eurapember States, under human
rights and general international law, regarding ttransport of detainees by other
States through their territory, including the aiesge ? What is the relationship
between such obligations and possible countengaiibligations which derive from
other treaties, including treaties concluded witmrmember States ?

2. A working group was set up, which was compasetthe following members: Mr lain
Cameron, Mr Pieter van Dijk, Mr Olivier Dutheillele Lamothe, Mr Jan Helgesen, Mr Giorgio
Malinverni and Mr Georg Nolte. It was assisted by $imona Granata-Menghini, Head of the
Constitutional Co-operation Division.

3. Two working meetings were held in Paris, odduary and on 27 and 28 February 2006.

[4. The Working Group sought the assistance ofNAGO Legal Advisor, Mr de Vidts, and
requested information and clarifications in relatito certain matters of international law.

5. The Working Group further sought the assistaotehe International Civil Aviation
Organization (ICAO), requesting from the Legal Burenformation about the interpretation of
certain provisions of the Chicago Convention oetnational Civil Aviation].

6. The present study was discussed within theCaatmissions on International Law and on
Democratic Institutions in the course of a joint etieg on 16 March 2006, and was
subsequently adopted by the Commission at its naBl&ession (Venice, 2006).

B. The scope of this study

7. The present study does not aim, nor does & tievambition to assess the facts in relation to
the current allegations about the existence ofetedetention facilities in Europe or about the

transport of detainees by the CIA through the teryi (including the airspace) of certain

European States. This is not the task of the Vebamamission. It is instead the object of the
report that is in the process of being preparedigyPACE Legal Affairs Committee, and of the
inquiry of the Secretary General of the CounciEafope under Article 52 of the ECHR (See the
Secretary General’s report under Article 52 ECHR the question of secret detention and
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transport of detainees suspected of terrorist astgably by or at the instigation of foreign
agencies, SG/Inf (2006)5).

8. This report does not aim at identifying thetipent internal law and practice of the Council
of Europe member-States either: this as well has lbee object of the inquiry of the Secretary
General.

9. The aim of this report is to provide a replyth@ questions put by PACE Legal Affairs
Committee, and thus to identify the obligationsCoiuncil of Europe member States under
public international law in general and under hunm@ghts law in particular, in respect of the
irregular transport, extradition, deportation or gtion of prisoners. In order to be able to do
so, the Commission deems that it is necessary ttmewat the outset the basic rules under
international law, human rights law, humanitariaaml and air law (Section I) in respect of
detention and inter-State transport of detaineé® Commission will subsequently proceed with
the identification of the specific obligations aduicil of Europe member States in these areas
(Section II), and will then answer the questionstguPACE (Conclusions).

SECTION ONE: THE LEGAL REGIME

A. General principles

a. Inter-State transfers of prisoners from the peitdpeof international law

10. Under international law and human rights lnere are four situations in which a State may
lawfully transfer a prisoner to another State: dgtion, extradition, transit and transfer of
convicts for the purposes of serving their senté@mesother country.

11. Deportation is the expulsion from a countryaaf alien whose presence is unwanted or
deemed prejudicial. A person against whom a dejpamtadecision has been taken by an
administrative authority must have the possibility applying to a competent authofity
preferably a couft Expulsion is only possible on the specific grauimdicated by the pertinent
national law.

! Article 1, Protocol 7 to the ECHR (Procedurdégaards relating to expulsion of aliens) provides:

“1. An alien lawfully resident in the territory @f State shall not be expelled therefrom excepuisyance of a
decision reached in accordance with law and slealillowed: a to submit reasons against his expylsido have
his case reviewed, and c. to be represented foe fierposes before the competent authority orsopen persons
designated by that authority.

2. An alien may be expelled before the exercidaofights under paragraph 1.a, b and ¢ of thigl&rtwhen such
expulsion is necessary in the interests of pubiiteioor is grounded on reasons of national secufinilarly,
Article 13 of the International Covenant on CivildaPolitical Rights provides:

“An alien lawfully in the territory of a State Parto the present Covenant may be expelled therefioly in
pursuance of a decision reached in accordancelawthand shall, except where compelling reasonsatibmal
security otherwise require, be allowed to subngtrésasons against his expulsion and to have resresewed by,
and be represented for the purpose before, theeatentpauthority or a person or persons especiajgdated by
the competent authority.”

2

55.

European Court of Human Rights, Klass and othefederal Republic of Germany of 24 October 1879,
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12. Extradition is a formal procedure whereby adiMidual who is suspected to have
committed a criminal offence and is held by ondeStatransferred to another State for trial or,
if the suspect has already been tried and fourltygia serve his or her sentence.

13. Extradition is a process to which both intéomal and national law apply. While
extradition treaties may provide for the transfiecraminal suspects or convicts between States,
domestic law determines under what conditions adrding to which procedure the person
concerned is to be surrendered in accordance with seaties. Extradition legislation varies
significantly among the different European coustrieotably as concerns the incorporation of
treaties into national law, procedural guarantespecially the respective role of the executive
and the judiciary in the extradition process, ahd proof (and assurances) required for
extradition.

14. In Council of Europe member States, extratlitfovs must take into consideration, or be
interpreted in conformity with constitutional prelans guaranteeing human rights and
international human rights treaties and humanitdaev.

15. The 1957 European Convention on Extraditi@yuires, like most bilateral extradition
treaties nowadays, respect for the principlesmefbis in idemand speciality. It also forbids
extradition to a country where the death penaltyld/de carried out. The same is true if the
extraditing State has “substantial grounds forevelg that a request for extradition for an
ordinary criminal offence has been made for th@@se of prosecuting or punishing a person on
account of his race, religion, nationality or goét opinion, or that that person’s position may
be prejudiced for any of these reasons”. In adulitibie nulla poenaprinciple has to be
respected.

16. The 1977 European Convention on the Suppressiberrorismi was adopted with a view
to eliminating or restricting the possibility fdrd requested State of invoking the political nature
of an offence in order to oppose an extraditioruest) in respect of terrorist acts. Under this
Convention, for extradition purposes, certain dptioffences shall never be regarded as
“political” (Article 1) and other specified offeneanay not be regarded as such (Article 2),
notwithstanding their political content or motivatii There is no obligation, and even a
prohibition to extradite, however, if the requestdte has substantial grounds for believing that
the request for extradition has been made for tipgse of prosecuting or punishing a person
on account of his race, religion, nationality ofigizal opinion or that the position of the person
whose extradition is requested may be prejudicedriy of these reasons.

17. Transit is an act whereby State B providegitias for State A to send a prisoner (p)
through its territory.

3 ETS no. 24. The European Council Framework DeeigD02/584/JHA of 13 June 2002 on the European
arrest warrant and the surrender procedures betiMesnber States simplifies and speeds up the proeesfu
extradition between EU member States, by requigagh national judicial authority (the executing igisl
authority) to recognise, ipso facto, and with aimimm of formalities, requests for the surrendea gferson made
by the judicial authority of another Member Stdtee (issuing judicial authority). As of 1 July 200has replaced
for the EU member States the 1957 European ExtadRonvention and the 1978 European Conventiothen
suppression of terrorism as regards extraditioe; égreement of 26 May 1989 between 12 Member Stetes
simplifying the transmission of extradition reqeeshe 1995 Convention on the simplified extraditocedure ;
the 1996 Convention on extradition and the relepamtisions of the Schengen agreement.

4 Article 7 ECHR.
5 ETS no. 90.
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18. Transit is regulated by bilateral and mukitat treaties,nter alia Article 21 of the
European Convention on Extradition, which provides:

1. Transit through the territory of one of the Ganting Parties shall be granted on
submission of a request by the means mentionedticlé\12, paragraph 1, provided that
the offence concerned is not considered by theyRaduested to grant transit as an
offence of a political or purely military characteaving regard to Articles 3 and 4 of this
Convention.

2. Transit of a national, within the meaning ofiélg 6, of a country requested to grant
transit may be refused.

3. Subject to the provisions of paragraph 4 of dnigcle, it shall be necessary to produce
the documents mentioned in Article 12, paragraph 2.

4. If air transport is used, the following provissoshall apply:
a when it is not intended to land, the requestiagyPshall notify the Party over
whose territory the flight is to be made and slkelitify that one of the documents
mentioned in Article 12, paragraph 2.a exists.hia tase of an unscheduled landing,
such notification shall have the effect of a regdesprovisional arrest as provided for
in Article 16, and the requesting Party shall sutariormal request for transit;
b when it is intended to land, the requesting Palrgll submit a formal request for
transit.

5. A Party may, however, at the time of signaturefothe deposit of its instrument of
ratification of, or accession to, this Conventidaclare that it will only grant transit of a
person on some or all of the conditions on whiclyrdnts extradition. In that event,
reciprocity may be applied.

6. The transit of the extradited person shall mot&rried out through any territory where
there is reason to believe that his life or hiedi@m may be threatened by reason of his
race, religion, nationality or political opinion.

19. Although the wording of Article 21 § 1 a) indtes that States need to “notify” a transit
flight, State practice on this matter may vary, amdeed some States do not appear to require
notification of transit of a prisoner by air oveelir territory, when no landing is planfied

20. European Council Directive no. 2003/110/E@®November 2003 on assistance in cases
of transit for the purposes of removal by aimderlines that “member States are to implement
this Directive with due respect for human rightsd dandamental freedoms” and that “in
accordance with the applicable international oltliges, transit by air should be neither
requested nor granted if in the third country ddtotation or of transit the third-country national

6 The Explanatory report on the European ConvertiorExtradition underlines that different approache

were taken by the different States as to whethertrdnsport of a person on board of a ship oradiraf the
nationality of a country other than the requestingequested Parties was to be considered asttthrmigh the
territory of that country. This question was leftlie settled in practice (see Explanatory Reporticle 21, at
http:/conventions.Council of Europe.int/treaty/epbrts/htim/024.htm).

! 0JL, 321,6.12.2003, p. 26.
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faces the threat of inhumane or humiliating treattmerture or the death penalty, or if his life
or liberty would be at risk by reason of his/hecerareligion, nationality, membership of a
particular social group or political conviction"uBuant to Article 4 of the Directive,

“1. The request for escorted or unescorted trdmsitir and the associated assistance
measures under Article 5(1) shall be made in vgriby the requesting Member State. It
shall reach the requested Member State as eapgsaible, and in any case no later than
two days before the transit. This time limit maykeved in particularly urgent and duly
justified cases.

2. The requested Member State shall inform theasting Member State forthwith of

its decision within two days. This time limit mag lextended in duly justified cases by
a maximum of 48 hours. Transit by air shall notsbeted without the approval of the
requested Member State.

Where no reply is provided by the requested Mendtate within the deadline referred
to in the first subparagraph, the transit operatiomay be started by means of a
notification by the requesting Member State.

Member States may provide on the basis of bilateramultilateral agreements or
arrangements that the transit operations may Ibeedthy means of a notification by the
requesting Member State.”

21. Under this Directive, with respect to any esgjufor transit, the requesting member State
must provide the requested member State with irdbom about the third-country national to
whom the transit request relates, flight detaild famther information about the health State of
the person and possible public order concerns.

22. The text of an Agreement on Extradition betwte European Union and the USA was
finalised in 2003; however, this agreement hafagsonot entered into force in respect of any
EU member-Stafelt provides that a EU member State may authérsesportation through its
territory of a person surrendered to the US byiml tBtate, or by the US to a third State. A
request for transit shall be made through the diplac channel and shall contain a description
of the person being transported and a brief ddgmmijf the facts of the case. Authorization is
not required when air transportation is used anthnding is scheduled on the territory of the
transit State (which does not change the obligat@rmember States of the Council of Europe
under human rights treaties, see below, para. ;1#an unscheduled landing occurs, the State
on whose territory the landing takes place mayirequrequest for transit.

23. States may enter into agreements concernagrainsfer of convicts for the purpose of
serving their sentence in their country of origBuch procedures are not relevant for this
opinion.

8 The possible specific human rights obligations @puncil of Europe member States in respect of

extradition treaties, including this agreement| bé dealt with below (see paras. ..)
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b. Unlawful/lrreqular inter-State transfers of prisone

24. A transfer is unlawful or irregular when thevgmment of State B transfers a person (p)
from State B to the custody of State A, againstpissent, in a procedure not set out in law (i.e.
not extradition, deportation, transit or transféhva view to sentence-serving).

25. The kidnapping of a person by agents of Jtabae the territory of State B and his or her
removal to State A or to a third State is a violatof State B'’s territorial sovereignty and
therefore an internationally wrongful act which aggs the international responsibility of State
A°,

26. Under general international law (see parab&d@w), State A has to make “full reparation

for the injury caused by the internationally wramghct” at the request of the injured State,
which, in this case, would include the return & gerson in question. The rights of the person
in question vis-a-vis State A depend upon therlattaw, on the applicable human rights

obligations, and on whether or not the State aghpiie rule oimale captus, bene detentus.

27. lIrregular transfers may take place with thepuagscence of the territorial State. This type of
situation raises a human rights issue. FoRexhtsstaatit will also raise the issues of
governmental responsibility for acts of its organd services and of parliamentary control over
government.

28. Another form of irregular transfer happens reh&me section of the public authorities in
State B (police, security forces etc.) transferBopn State B but not in accordance with a
procedure set out in law, or even contrary to deimésny. This, in turn, may take the form of
official participation in the transfer (arrestingcahanding over), or facilitating a kidnapping
(actively, or passively — not preventing a kidnagpwhich it was known would occur). The
security/police action may occur with or withouvgonment knowledge.

29. If there is no basis for an active measumeggrhanding over etc) under national law, then
there will be a breach of national law on arrest] aonsequently also a breach of Article 5
ECHR. This situation also raises the issue of gowental control over the security/police
services, and parliamentary control over the govent (see below, 88 37-42).

30. As regard the terminology used to refer tegutar transfer and detention of detainees, the
Venice Commission notes that the public debateuératly uses the term “rendition”. This is not
a term used in international law. The term refersrie State obtaining custody over a person
suspected of involvement in serious crime (e.gotism) in the territory of another State and/or
the transfer of such a person to custody in tret 8tate’s territory, or a place subject to its
jurisdiction, or to a third State. “Rendition” isus a general term referring more to the result —
obtaining of custody over a suspected offendertherahan the means. Whether a particular
“rendition” is lawful will depend upon the laws tife States concerned and on the applicable
rules of international law, in particular humarhtigylaw. Thus, even if a particular “rendition” is
in accordance with the national law of one of tkete&3 involved (which may not forbid or even
regulate extraterritorial activities of State orglaiit may still be unlawful under the national law
of the other State(s). Moreover, a “rendition” nfegycontrary to customary international law (in

9 See also Stocké v. Germany, 12 October 198%sSamo. 199, opinion of the Commission, p. 2468.1
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particular the principle of non-intervention) amédaty or customary obligations undertaken by
the participating State(s) under human rights lad/@ international humanitarian law.

31. The term “extraordinary rendition” appeardéoused when there is little or no doubt that
the obtaining of custody over a person is not icoetance with the existing legal procedures
applying in the State where the person was situatéte time.

c. International co-operation in the fight againstdasm

32. General international law allows States topeoate in the transport of detainees, provided
that such transport is carried out in full respagichuman rights and other international legal
obligations of the State concerned. Numerous iatemal treaties confirm this rule.

33. As movement around the world becomes easticame takes on a larger international
dimension, it is increasingly in the interest dfrations that terrorist crimes be prevented and
that persons who are suspected of having comnatteety serious crime and are suspected to
have acted from abroad or who have fled abroadldhmibrought to justice. Conversely, the
establishment of safe havens for persons who apapng terrorist crimes or who are suspected
of having committed a serious crime would not aelsult in danger for the State harbouring the
protected person but also tend to undermine thedfations of extraditioff.

34. The ECHR does not, in principle, prevent coaipen between States, within the framework

of extradition treaties or in matters of deportatifor the purpose of bringing suspects of serious
crimes to justice, provided that it does not irgexfwith any of the rights or freedoms recognised
in the ECHR™.

35. The Council of Europe has produced severaernational instruments and
recommendations relating to the fight against temo, including three international treaties
dealing with suppression of terrori§prevention of terrorisiii and money laundering and
terrorist financing’, and three recommendations of the Committee ofistéirs to member
States relating to special investigation technigpestection of witnesses and collaborators of
justice; and questions of identity documents wiaidse in connection with terrorism

36. An additional set of standards aimed spetlficat safeguarding human rights and
fundamental freedoms has been produced after 2@ddely the Guidelines on Human Rights
and the Fight Against Terrorism (2002), the adddioGuidelines on the Protection of Victims

10 European Court of Human Rights, Soering v. thaddrKingdom, judgment of 7 July 1989, Series A no.

161, p. 35,889

1 European Court of Human Rights, Stocké v. GermaRyOctober 1989, Series A no. 199, opinion of the

Commission, p. 24, § 169

12 European Convention on the Suppression of TempriETS 90

13 European Convention on the Prevention of TemgrisTS No. 196

14 European Convention on laundering, search, seiand confiscation of the proceeds from crime amd o

the financing of terrorism, ETS No. 198

15 Recommendation Rec(2005)10 of the Committee ofidiirs to member States on “special investigation

techniques” in relation to serious crimes includiagts of terrorism; Recommendation REC(2005)09 hef t
Committee of Ministers to member States on the eptmin of witnesses and collaborators of justice;
Recommendation Rec(2005)07 of the Committee of $t#ns to member States on identity and travel deatsn
and the fight against terrorism.
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of Terrorist Acts (2005), a Declaration on Freedanexpression and information in the media
in the context of the fight against terrorism (2086d a Policy Recommendation on Combating
Racism While Fighting Terrorism (2004).

d. Some observations of State responsibility

37. When a State commits, through its agentsaagtitheir official capacity, an internationally
wrongful act, it incurs responsibility and “is umd®n obligation to make full reparation for the
injury caused by the internationally wrongful aat’the request of the injured State (see Article
31 para. 1 of the ILC Articles on State Responrighil

38. With respect to the imputability of an interaaal wrong, the question arises of whether and
to what extent a State incurs responsibility whsragents haveltra viresconsented expressly
or impliedly by rendering assistance, to acts fofraign State invading its territorial sovereignty
(see above, paras. 27 and 29).

39. Ultra viresacts usually bind the State for the purposesaieSesponsibility (Article 7, ILC
Articles on State Responsibility).

40. Consent to carry out activities which otheemgould be internationally wrongful renders
them lawful, unless these activities are contrarjus cogens (see para. 42 below). However,
consent to an interference with sovereignty mustddiglly given (Article 20, ILC Articles on
State Responsibility). In this context, Article 46 the Vienna Convention of the Law of
Treaties is pertinent. It provides that:

1. A State may not invoke the fact that its congenbe bound by a treaty has been
expressed in violation of a provision of its int@rdaw regarding competence to
conclude treaties as invalidating its consent @it violation was manifest and
concerned a rule of its internal law of fundamentglortance.

2. A violation is manifest if it would be objectiyeevident to any State conducting
itself in the matter in accordance with normal picgcand in good faith.

41. In the opinion of the Commission, if a pulalichority of a State would give a permission to
the representative of another State to arrest am@fosfer a person against his will from the
territory of that State and it is clear that thisuhd be outside of the ordinary (judicial,
administrative) procedures for such arrest/transseich permission would be a manifest
violation of a rule of internal law of fundamentadportance in any State under the rule of law.
Such a permission could therefore not be invoketthéyther State as a valid consent.

42. Even where such permission does not resthieiiconclusion of or accession to a treaty, the
Law of Treaties insofar reflects the general ppteeiof good faitht® This principle is “one of
the most basic principles governing the creatio performance of legal obligatiodd” The
giving of a permission is comparable to the concluof a treaty insofar as the validity of
consent is concerned. In any case, the validitargf consent as a circumstance precluding

16 See Miiller/Kolb, Article 2(2), MN. 16, in: Simma (ed.), The Chartef the United Nations — A
Commentary, Oxford,” ed. 2002).

"Border and Transborder Armed Actions, Nicaragublenduras, Jurisdiction of the Court and Admissipibf the
Application, ICJ Rep. 1988, 69, 105, para. 105
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wrongfulness in international law is limited by thde enunciated in Article 26 of the ILC
Articles on State Responsibility:

“Nothing in this Chapter precludes the wrongfulnesany act of a State which is not in
conformity with an obligation arising under a peptany norm of general international
law.”

43. A norm is of peremptory character when itdtgepted and recognized by the international
community of States as a whole as a norm from whiacerogation is permitted” (Article 53 of
the Vienna Convention of the Law of Treaties). Ehe®rms include the prohibitions of
genocide, aggression, crimes against humanityesiagiracy, torture and the basic rights of the
human persoff

44. In order to be considered wrongful, an act tnings inconsistent with an international
obligation of the State which commits it. For Cauit Europe member States, in the present
context, the obligation in question stems direfiiyn the ECHR, namely from the obligation
not to expose anyone to the risk of treatment aonto Article 3, the obligation to prevent any
detention in breach of Article 5 and the obligatiornvestigate into any substantiated claim that
an individual has been taken into unacknowledgatbdy. These obligations may be breached
by a State also by merely but knowingly lettingtésitory be used by a third State in order to
commit a breach of international law.

45. For a State knowingly to provide transit féies to another State may amount to providing
assistance to the latter in committing a wrongét) & the former State is aware of the wrongful
character of the act concerned. Under generahigienal law (see Article 16 ILC Articles on
State Responsibility) “a State which aids or ass#tother State in the commission of an
internationally wrongful act by the latter is imationally responsible for doing so if: (a) that
State does so with knowledge of the circumstantdéseointernationally wrongful act; and (b)
the act would be internationally wrongful if comted by that State.”

46. The consequences of irregular transfers acrétsgetentions from the viewpoint of human
rights law for Council of Europe member States dlexamined below.

B. Human rights law

a. The rights at issue

47. Council of Europe member States are commitbedespecting fundamental rights, as
defined by a number of international treaties, baththe universal level (including the
International Covenant on Civil and Political Rightind the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or $hment; and at the European levsl,
primis the ECHR, but also the European Convention foPtle¥ention of Torture and Inhuman
or Degrading Treatment or Punishment).

18 See ICTY, Prosecutor v. Furundzija, Internatiobafal Materials 38 (1999) 317, at p. 349; further
references in: Andreas Paulus, Jus Cogens in a ®Bimdegemony and Fragmentation, Nordic Journal of
International Law 74 (2005) 297-334 (at p. 306).
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48. With respect to the matters which form theecbpf the present opinion, the fundamental
rights which are at issue are primarily the rightitberty and security of person and the ban on
torture and other inhuman or degrading treatmargsiosishments.

i) Liberty and security of person

49. Article 5 ECHR protects the right to libertydasecurity of person. Although this right is
not absolute, a person may only be detained obahkis of and according to procedures set out
the law, and the law in question must be consistéht recognized European standards, that is
inter aliawith the (other) provisions of the ECHR. In additiparagraph 4 of Article 5 provides
for all forms of deprivation of liberty allowed uadthat article, that the detainee “shall be
entitled to take proceedings by which the lawfutneshis detention shall be decided speedily
by a court and his release ordered if the detergiaot lawful” (hrabeas corpys

50. Detention must be lawful and in accordandé aiprocedure prescribed by law: in the
European Court of Human Rights’ view, the requiremef lawfulness means that both
domestic law and the ECHR must be respected. Tlssilppe reasons for detention are
exhaustively enumerated in Article 5 (1) ECHR. Beaph 1 (c ) of Article 5 permits “the
lawful arrest or detention of a person effectedHierpurpose of having committed an offence or
when it is reasonably considered necessary to préng committing an offence or fleeing after
having done so”, while paragraph (f) of Article &rmits “the lawful arrest or detention of a
person to prevent his effecting an unauthorisedyento the country or of a person against
whom action is being taken with a view to depootator extradition.” A detention for any
reason other than those listed in Article 5 8 dniswful and thus a violation of a human right.

51. As regards extradition arrangements betweateStwhen one is a party to the ECHR and
the other is not, the rules established by an @iva treaty or, in the absence of any such
treaty, the cooperation between the States corsten@ealso relevant factors to be taken into
account for determining whether the arrest wasubawihe fact that a fugitive has been handed
over as a result of cooperation between Statesrduean itself make the arrest unlawful or give

rise to an issue under Article 5. However, for thember States of the Council of Europe the
provisions of the extradition treaty or the pragetid cooperation cannot justify any deviation of

their obligations under the ECHR; for those St#tesdecisive factor is whether the extradition

is according to domestic law and respects the 'Staidigations under the ECHR.

52. The ECHR contains no provisions concerningetaet circumstances in which extradition
may be granted, or the procedure to be followedrbedxtradition may be granted. Subject to its
being the result of cooperation between the Stasaserned and provided that the legal basis
for the order for the suspect’s arrest is an amestant issued by the authorities of the suspect's
State of origin, even an atypical extradition cara®such be regarded as being contrary to the
ECHR'. This being said, it has also to be stressedsthagral rights and freedoms protected by
the ECHR, may be relevant in the case of extraditiod will have to be respected, the most
important being Articles 2 and 3, and in particaiacumstances Articles 5 and 6.

53. Article 5 must be seen as requiring the aiitbsrof the territorial State to take effective
measures to safeguard against the risk of disagpearand to conduct a prompt effective

19 European Court of Human Rights, Ocalan v. Tujldgment [GC] of 12 May 2005.
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investigation into a substantiated claim that ss@erhas been taken into custody and has not
been seen sinte

1)) Torture, inhuman and degrading treatment

54. Torture is prohibited by Article 3 ECHR, Atac/ ICCPR, the European Convention for the
Prevention of Torture and Inhuman or Degrading fhneat or Punishment and the UN
Convention against Torture. It is defined as “aatylsy which severe pain or suffering, whether
physical or mental, is intentionally inflicted orparson for such purposes as obtaining from him
or a third person information or a confession, ghimg him for an act he or a third person has
committed or is suspected of having committed, nbimidating or coercing him or a third
person, or for any reason based on discriminatfcang kind, when such pain or suffering is
inflicted by or at the instigation of or with thersent or acquiescence of a public official or
other person acting in an official capacity. It sloet include pain or suffering arising only
from, inherent in or incidental to lawful sanctigiiS

55. The crucial distinction between torture, “infan treatment” and “degrading treatment” lies
in the degree of suffering caused.

56. Inhuman treatment is such treatment whichesagsvere suffering, mental or physical,
which, in the particular situation, is unjustifiablUnlike torture, inhuman treatment does not
need to be intended to cause suffering [referenicejits judgment in Ireland v. United
Kingdom?? the European Court of Human Rights held that theatled “five techniques” were
inhumane treatment. This decision has sometimeserinderstood to mean that the same or
similar techniques would not amount to torture. ldeer, in the Selmouni case the Court later
clarified that, since the Convention is a “livingstrument which must be interpreted in the light
of present-day conditions”, acts which were clasgiin the past as “inhuman and degrading
treatment” could be classified as torture in fufdrié Stated that “the increasingly high standard
being required in the area of the protection of &anrights and fundamental liberties
correspondingly and inevitably requires greatemmiess in assessing breaches of the
fundamental values of democratic societfés.”

57. "Degrading treatment” is treatment which glp$aimiliates or debases a person before
others or drives him to act against his will or smance. Although causing less suffering than
torture or inhuman treatment, it must attain a mumn level [reference]. It too does not need to
be intended to cause suffering.

58. The prohibition of torture and inhuman or delgrg treatment or punishment enshrines one
of the most fundamental values of democratic sesietAs the European Court of Human
Rights has Stated on many occasions, even in tisedifbcult circumstances, such as the fight
against terrorism and organised crime, the ECHRhipits in absolute terms torture and

2 European Court of Human Rights, Kurt v. Turkeygoment of 25 May 1988, § 124

A Article 1 of the Convention against Torture anthéd Cruel, Inhuman or Degrading Treatment or

Punishment

22 European Court of Human Rights, Ireland v.UK judghwf 18. January 1978), § 167.

= European Court of Human Rights Selmouni v. Framsgment of 29 July 1999, § 101.

2 European Court of Human Rights, Selmouni v. Fegndgment, § 101.
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inhuman or degrading treatment or punishment. @ntitost of the substantive clauses of the
ECHR and of Protocols Nos. 1 and 4, Article 3 makesprovision for limitations and no
derogation from it is permissible under Article 852, not even in the event of a public
emergency threatening the life of the nation.

59. Atrticle 2, paragraph 2, of the UN Conventigaiast Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment expressly Stiitas “No exceptional circumstances
whatsoever, whether a State of war or a threatawf internal political instability or any other

public emergency, may be invoked as a justificatibtorture.”

60. The European Convention for the Preventiomafiure and Inhuman and Degrading

Treatment establishes the European Committee éoPtevention of Torture and Inhuman or
Degrading Treatment or Punishment (“CPT”) whichy “means of visits, examines the

treatment of persons deprived of their liberty wathview to strengthening, if necessary, the
protection of such persons from torture and frorhuman or degrading treatment or

punishment.” Pursuant to Article 2 of this ConventiCPT can visit any place on the territory
of member States where a person is deprived af ltherty (i.e. including military bases, non-

official detention centres such as the officeshaf intelligence service or a particular police
department - drugs, anti-terrorism - if CPT belgeteat persons are being held/interviewed in
these offices).

61. Member States of the ECHR not only have thigatiion not to torture but also the duty to
prevent torturé> In addition they have an obligation of investigati Under this obligation
Member States must assure an efficient, effectiebimpartial investigatiof® As soon as the
authorities receive substantiated information @jvilse to the suspicion that torture or inhuman
or degrading treatment has been committed, a duityvestigate arises whether and in which
circumstances torture has been committed.

b. Scope of the duty of Council of Europe member Stitesecure human rights

62. Under Article 1 of the ECHR, “The High Contiag Parties shall secure to everyone
within their jurisdictionthe rights and freedoms defined in Section | @ thonvention®’.
According to the European Court of Human Rights, iotion of “jurisdiction” is primarily
territorial. It does, however, exceptionally extdndcertain other cases, such as acts of public
authority performed abroad by diplomatic or consuépresentatives of the State, or by an
occupying force; acts performed on board vessegiagflthe State flag or on aircraft or
spacecraft registered there.

5 European Court of Human Rights, Z v. United Kiogdjudgment of 10 May 2001; A. v. the United
Kingdom judgment of 23 September 1998, § 22.

% European Court of Human Rights, Caloc v. Frandginent of 20 July 2000.

2 Article 2 of the UN Convention against Tortureda@ther Cruel, Inhuman or Degrading Treatment or

Punishment similarly States that “Each State Psirll take effective legislative, administrativedigial or other
measures to prevent acts of torture in any teyritoder its jurisdiction.”
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63. There is a presumption that jurisdiction isreised by the State throughout its territory.
States may also be held accountable for humarsngbiations occurring outside their territory
in certain situatiorfs.

64. As regards the arrest of an individual ontédmatory of a State by foreign authorities, the
(co-)responsibility of the former State does nopedel on whether the arrest amounts to a
violation of the law of the host State — a questidmnich only falls to be examined by the
European Court of Human Rights if the host Stag party to the ECHR. In order to exclude
the (co-)responsibility of the host State, proofaquired, possibly in the form of concordant
inferences, that the authorities of the State tiwhvtihe arrested person has been transferred have
acted extra-territorially and without the consehttlee former State, and consequently in a
manner that is inconsistent with the sovereigntythait State, thus contrary to international

law?®.

65. Article 2 of the International Covenant oniCand Political Rights provides that a State
Party undertakes to “respect and to ensure todilliduals within its territory and subject to its
jurisdiction the rights recognized in the preseovéhant.”

66. The term “jurisdiction” under the ICCPR is quarable to the same term under the ECHR.
It is also not limited to territorial jurisdictionThe HRC has held, for example, that
communications by persons who were kidnapped bytage a neighbouring States are
admissible, reasoning that States Parties arensifj® for the actions of their agents on foreign
territory’®. The HRC also clarified in its General Comment 8b.that “a State Party must
respect and ensure the rights laid down in the @aveto anyone within the power or effective
control of that State Party, even if not situatédithiw the territory of the State Party-”

67. The duty of State parties under Article 1 ECHR'secure” to everyone within their
jurisdiction “the rights and freedoms ... of this @ention” is not limited to the duty of state
organs not to violate these rights themselves. dibty also includes positive obligations to
protect individuals against infringements of theghts by third parties, be they private
individuals or organs of third state operating witthe jurisdiction of the state party concerned.
The European Court of Human Rights has, in pagrgcuecognized positive obligations which
flow from the prohibition of torture and inhumaedatment, the right to life, and the right to
freedom and security. Such positive obligatiortduitle duties to investigate, especially in the
case of disappeared persons, and to providefeatiek remedies.

3 See European Court of Human Rights, Issa v. Jujkdgment of 6 November 2004, 8§ 71-74;
International Court of Justice, Advisory Opinionlegal consequences of the construction of a walé occupied
Palestinian territory, 9 July 2004, § 109. See #isoviews adopted by the Human Rights Committe@®duly
1981 in the cases of Lopez Burgos v. Uruguay anithél8 de Casariego v. Uruguay, nos. 52/1979 &#81d%r9, at

88 12.3 and 10.3 respectively. See Inter-Americammission on Human Rights, Coard v. US, Case 10.951
Report No. 109/99, 29 September 1999, § 37, anfaridee Cuba, Case 11.589, Report No. 86/99 29 SBbpte
1999, § 23.

2 See Ocalan v. Turkey judgment [GC] of 12 May 2005

%0 Lopez Burgos, No 52/ 1979, § 12.3; Celiberti, 301979, § 103.3; Persons who have fled abroadaire
prevented by Art 2 (1) from submitting an indiviltammunication, No 25/1978, § 7.2; No. 74/198@..%5 No.
110/1981, § 6; States parties are responsibledtations of the Covenant by foreign diplomaticregentatives, No
31/1978; No 57/1979; Nr 77/1980, No 106/1981; N8/1981; No. 125/1982

31 HRC General Comment 31, § 10.
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c. Limitations on the competence to transfer prisomensosed by human rights
obligations

68. The international condemnation of torture dakear impact on extradition and deportation.
Article 3 of the UN Convention against Torture meis States Parties from “expelling,
returning (“refouler”) or extraditing a person tomother State where there are substantial
grounds for believing that he would be in dangeveing subjected to tortur&”

69. The ECHR does not guarantee a right not exbvadited or deported. Nor is there a right to
political asylum. Extradition and deportation ac# per se in breach of Article 3 of the ECHR.
Nonetheless, extradition or deportation may rumtguto provisions of the ECHR. According
to theSoeringdoctrine of the European Court of Human RightStaae may be held responsible
for a violation of Articles 2 and 3, in flagrantses also of possible violations of Articles 5 and 6
ECHR, if its decision, permission or other acti@s ltreated a real risk of a violation of these
rights by the State to which the prisoner is tdrhasferred It is of no relevance in such case
whether the State on whose territory the violatoh or could ultimately take place is also
bound by the ECHE.

70. Under what circumstances a State may be dew@nealve known about a “real risk of a
violation” is to be determined in each separateecdsdeed, the establishment of the
responsibility of a State in respect of an extraditor deportation inevitably involves an
assessment of conditions in the requesting orwiagecountry against the standards of Article 3
ECHR. Nonetheless, the responsibility of the retjugsor receiving country, whether under
general international law, under the ECHR or otligwis not decisive for the liability of the
extraditing State under the ECHR. Such liabilityynhave been incurred by the latter member
State by reason of its having taken action whichdsaa direct consequence the exposure of an
individual to ill-treatment prohibited by Article BCHR®,

71. In the Agiza case, the UN Committee againstuf® found a violation of article 3, as
Sweden, at the time of the complainant's remavdtgypt, knew or should have known that
Egypt resorted to consistent and widespread usartofe against detainees, and therefore that
the complainant was at a real risk of torture.hia dpinion of the Committee, the procurement
of diplomatic assurances, which, moreover, hadffexteve mechanism for enforcement, did
not suffice to protect against this 8k

32 See Also Article 33 (Prohibition of expulsion ot (“refoulement”)) of the 1951 UN Convention

relating to the Status of Refugees. In 1990, thiediNations General Assembly sought to ensurehtinaian rights
would receive full respect in the extradition prexevhen it gave approval to the UN Model TreatyEatradition
which excludes extradition not only if there arbéstantial grounds for believing that the persot @l prosecuted
or punished in the requesting State on accourisafhe, religion, nationality, ethnic origin, gaal opinion, sex or
status, or subjected to torture or cruel inhumattegirading treatment or punishment, but also &f frerson has not
received or would not receive the minimum guaraniaecriminal proceedings as contained in the fatgonal
covenant on civil and political rights”.

% European Court of Human Rights, Soering v. thé&ddnKingdom judgment of 7 July 1989; Chahal v.

United Kingdom judgment, of 15 November 1996, § 80.
3 Soering judgment, § 86.
® Soering judgment, §§ 89-91.

% Ahmed Hussein Mustafa Kamil Agiza v. Sweden, Bieci CAT/C/34/D/233/2003, 24 May 2005.
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72. In the Mamatkulov case, the European Coulwhan Rights accepted that assurances
leading to extradition/deportation can take awayrtral risk of torture, even when the follow-up
procedures were not extensiteHowever, the assessment of diplomatic assurandbs case
should not be overestimated. The Court merely téarknal cognizance of the diplomatic notes
from the Uzbek authorities that have been prodinsethe Turkish Governmerit: Moreover,
there was no substantiated evidence in the individase that the people in question had in fact
been tortured. Finally, according to the EuropeanrCof Human Rights, the existence of the
risk must be assessed “primarily with referencéhtise facts which were known or ought to
have been known to the Contracting State at the dithe expulsion®

d. Derogations

73. Under Article 15 ECHR, a Contracting State rdagogate from certain of its obligations
under the ECHR “in time of war or other public egecy threatening the life of the nation.
Among these “derogable” obligations are also tHaskedown in Articles 5 and 6; but not those
laid down in Articles 2 and 3 ECHR& However, a State may apply Article 15 only if dadhe
extent that a war or other public emergency thriadethe life of the nation presents itself in
that very same State, and the derogating measwréstactly required by the exigencies of the
situation” and “are not inconsistent with its otldaligations under international law”. When
such a situation pertains, it is imperative for 8tate in question to make a formal derogation
under Article 15 ECHR. Moreover, in case of such derogation, the thaxhgraph of Article
15 requires that the State concerned keep thet&egct@eneral of the Council of Europe fully
informed of the measures that it has taken andetisons therefore.

74. Article 4(1) of the ICCPR is expressed in ®frary similar to those of article 15{1)

37 European Court of Human Rights, Mamatkulov andlubsulovic v. Turkey judgment of 6 February,

2003, confirmed by Grand Chamber on 4 February 2005

8 European Court of Human Rights, Mamatkulov judging 78

3 European Court of Human Rights, Cruz Varas ahdrstv. Sweden judgment of 20 March 1991, § 75,

Mamatkulov and Abdurasulovic v. Turkey (Chambedgunent, § 68; Vilvarajah and others v. UK judgmei80
October 1991, § 107.

40 See e.g. European Court of Human Rights, Aksdyikey judgment of 18 December 1996, § 62.

4 See European Court of Human Rights, Isayeva gsidn Federation judgment of 24 February 2005, §

191; ICJ, Advisory Opinion on the Legal Consequsnoé the Construction of a Wall in the Occupied
Palestinian Territory Advisory Opinion of 9 July @) para. 127 (“The Court notes that the derogasion
notified concerns only Article 9 of the Internat&drCovenant on Civil and Political Rights, whichatiewith the
right to liberty and security of person and laysvdahe rules applicable in cases of arrest or dieten The
other Articles of the Covenant therefore remainligaple not only on Israeli territory, but also the Occupied
Palestinian Territory”).

42 Article 4(1) ICCPR has led to the formulationthe United Nations, Economic and Social Counci.U.
Sub-Commission on Prevention of Discrimination &ndtection of Minorities, of the so-called Siraci#saciples
on the Limitation and Derogation of Provisionstie tnternational Covenant on Civil and PoliticajiRs, Annex,
UN Doc E/CN.4/1984/4 (1984). In paras 39-40, uriderheading “Public Emergency which Threatens ffe df
the Nation”, it is said: “39. A State party maikaameasures derogating from its obligations urftkedriternational
Covenant on Civil and Political Rights pursuantAiticle 4 (hereinafter called ‘derogation measjiresly when
faced with a situation of exceptional and actuahoninent danger which threatens the life of thioma A threat to
the life of the nation is one that: (a) affectswiwle of the population and either the whole at p&the territory of
the State, and (b) threatens the physical integritthe population, the political independence @ territorial
integrity of the State or the existence or basictioning of institutions indispensable to ensune grotect the
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75. In its Resolution 1271, adopted on 24 Jan@@62, the Parliamentary Assembly of the
Council of Europe resolved (para 9) that: “In theght against terrorism, Council of Europe
members should not provide for any derogation$y¢oHCHR.” It also called on all member
States (para 12) to “refrain from using Article ttblimit the rights and liberties guaranteed
under its Article 5.”

76. In its 2002 Guidelines on human rights andfidjiet against terrorism, the Committee of
Ministers of the Council of Europe reiterated timegmber States “may never, and whatever the
acts of the person suspected of terrorist actiyitie convicted of such activities, derogate from
the right to life as guaranteed by these internatianstruments, from the prohibition against
torture or inhuman or degrading treatment or pumesft, from the principle of legality of
sentences and of measures, nor from the ban wattbspective effect of criminal lav#®

77. In its General Comment no 29/2001 on Articlef4he ICCPR, the UN Human Rights
Committee observed (in para 3) that “On a numbecoasions the Committee has expressed
its concern over States parties that appear to davegated from rights protected by the
Covenant, or whose domestic law appears to all@lv derogation, in situations not covered by
article 4.”

78. In the era of “global terrorism” it has beert fo debate whether fundamental human rights
as they are discussed in this opinion or the exibpbssible derogations from them should be
reinterpreted. Recent decisions by several domestids in Europe and beyond, however, have
confirmed that the existing rights and standard@s er principle, appropriate for the current
situation of the fight against global terf8rlt is also the Commission’s opinion that no such
reinterpretation is necessary or warranted.

C. International Humanitarian law

79. At present, International Humanitarian Law baly limited relevance for the question of
the law applicable to extraordinary transfers adgurers and secret detention on the territory of
member States of the Council of Europe. Internatibtumanitarian Law applies during “armed
conflict” and it distinguishes between internatiorad non-international armed conflicts.
“Armed conflict” in the sense of International Hunitarian Law refers to protracted armed
violence between States or between governmenthbgtigs and/or organised armed groups
within a Staté® “State practice indicates that banditry, crimirstivity, riots, sporadic

rights recognised in the Covenant. 40. Internaflimband unrest that do not constitute a grave iamdinent threat
to the life of the nation cannot justify derogasamder Article 4"

e Guidelines of the Committee of Ministers of theu@cil of Europe on human rights and the fight asfai

terrorism, 11 July 2002, article XV.

“ House of Lords, Judgments - A (FC) and others ((A@pellants) v. Secretary of State for the Home

Department (Respondent) (2004)A and others (ApmslaFC) and others v. Secretary of State forHioene
Department (Respondent) (Conjoined Appeals), [2Q06HL 71; House of Lords, Judgments - A (FC) anldeos
(FC) (Appellants) v. Secretary of State for the Hombepartment (Respondent), [2004] UKHL 56;
Bundesverfassungsgericht, Aviation Security AdBVR 357/05; Israeli Supreme Court, Public Commiigainst
Torture in Israel v. The State of Israel et al.s€BCJ 5100/94sraeli Supreme Court, The Center for the Defense
of the Individual v. The Commander of IDF Forceghia West Bank, Case HCJ 3278/02; Israeli SupremetC
Marab v. The Commander of IDF Forces in the WestkB&ase HCJ 3239/02; see also US Supreme Cowtt] Ra
v. Bush, Case No. 03-334, 542 US 466 (2004) 324 F134.

® See Prosecutor v. Tadic (1996) 105 ILR 419, 488.



-19 - CDL-DI(2006)001rev

outbreaks of violence and acts of terrorism doamabunt to an armed conflict* This means,

for example, that the organised hostilities in Afgistan before and after 2001 have been an
“armed conflict” which was at first a non-interratal armed conflict, and later became an inter-
national armed conflict after the involvement of W8ops. On the other hand, sporadic

bombings and other violent acts which terroristmogks perpetrate in different places around

the globe and the ensuing counter-terrorism messaven if they are occasionally undertaken

by military units, cannot be said to amount to amfed conflict” in the sense that they trigger

the applicability of International Humanitarian Law

80. The Venice Commission considers that coueteoiist measures which are part of what
has sometimes been called “war on terror” are adt @f an “armed conflict” in the sense of
making the regime of International Humanitarian Lapplicable to them. It considers that
further reflection is necessary to consider whe#imr additional instrument may be needed in
the future to meet or anticipate the novel threatsternational peace and sectftity

81. International Humanitarian Law thus only agplio such transports of prisoners through the
territory and/or airspace of the member Statekefouncil of Europe if as such prisoners have
been arrested/captured in the context of an “arcoedict” as explained above. This would be
the case, for example, if a prisoner was capturezhiarea of Afghanistan in which organized
fighting takes place at the time of the arresthila case his or her transfer or detention would be
covered by International Humanitarian Law irrespecof where he or she is transferred to or
detained in Europe. If, on the other hand, perswastransported or detained who have been
arrested in the territory of a State where no arooedlict takes place, or in an area in which no
armed conflict takes place, International Humaisitataw does not apply. In such cases human
rights law fully applies.

82. Even in those limited cases in which Inteoral Humanitarian Law applies (in the context
of extraordinary transport of prisoners) this bofllaw does not apply exclusively. As a general
rule, Human rights law applies at all times, whethe times of peace or concurrently in
situations of armed conflict, to all persons subjéz a State’s authority and control
(“jurisdiction”). However, once an armed conflicadh begun, human rights law is normally
partly superseded by International Humanitarian ,Lawhich contains rules specifically
regulating the behaviour of parties to an armedlicanFor example, human rights law do not
specifically take account of the regime of bellgggroccupation. This means that the rules of the
Hague Regulations and the Fourth Geneva Convelatigaly serve akex specialisHowever,

as the Commission has previously pointed®tituman rights law’s non-derogable rules and
those rules which have not been derogated fronegordance with the derogation mechanism
provided for under the relevant treaty instrumengt also applicable in situations of armed
conflict.

83. Under the Geneva Conventions, persons wharegsted by a power in the course of an
international armed conflict are protected eithsr pgisoners of war (hereinafter “POW”)
(Article 4 GCIII) or as other “protected personall persons, in particular civilians, who are not

6 The Manual of the Law of Armed Conflict, UK Matiy of Defence, Oxford (OUP) 2004, no. 3.5.1(at p.
31).

47 See Venice Commission’s opinion on possible rteefiirther develop the Geneva Convention, CDL-

AD(2003)018, § 87.

8 Opinion on the possible need for further develepimof the Geneva Conventions, CDL-AD (2003)018, §
56.



CDL-DI(2006)001rev - 20 -

nationals of the detaining Power or are not pretedty other Conventions, Article 4 GCIV).
The plain wording of Article 4 (1) and (4) GC IV kes it clear that there should be no category
of persons that would remain unprotected. As then@ssion has pointed out before, even
those persons who do not fulfil the nationalityuiegments of Article 4 GC IV are protected by
customary international humanitarian law, as it basn given expression in Article 75 of the
First Additional Protocol of 1977 to the Geneva @Gamtions .

84. Persons who are suspected to be membersimeamational terrorist network, such as Al-
Qaeda, and who have been arrested in connectibrawiarmed conflict, will fall either into the
category of other “protected persons” or into thieegory of POWSs.

85. As far as the Fourth Geneva Convention, thst Additional Protocol and customary
international humanitarian law apply, all protecpenisons, including terrorist suspects, must be
treated according to the rules laid down in Argcky-78 GCIV and the minimum requirements
of Article 75 of the First Additional Protocol. Thihas been confirmed in recent years by
national courts?

86. In the case that suspected members of inienahtierrorist networks qualify as POWs,
their transfer would be regulated by the Third Gan€onvention (see in particular Articles 12
and 46- 48).

D. General principles of civil aviation

87. International air law has a codified frameworkthe Convention on International Civil
Aviation (commonly referred to as the “Chicago @emtion”), signed in Chicago on 7
December 1944.

88. The Chicago Convention sets out in Articlen@ principle that every State has complete
and exclusive sovereignty over the airspace alieverritory, that is to say above the land areas
and territorial waters adjacent thereto.

89. Article 4 of the Chicago Convention provideatt “Each contracting State agrees not to use
civil aviation for any purpose inconsistent witle tims of this Convention”.

90. The Chicago Convention sets out the regimeifdraircraft and civil aviation. According
to Article 3 (a), such regime does not apply tdeSsércraft.

91. Under the Convention, aircraft “used in mijtacustoms and police services” are deemed
to be state aircraft (Article 3(b)). This presuropti however, is not irrefutaife Moreover,

9 See Supreme Court of Israel, HCJ 7015/02, Ajufihe Commander of the IDF Forces in the West Bank,
in:  Judgments of the Supreme Court of Israel - tiigh Terrorism within the Law,
http://Amww.mfa.gov.il/MFA/Government/Law/Legal+Issstand+Rulings/Fighting+Terrorism+within+the+Law+2
-Jan-2005.htmat pp. 144-178.

50

In Germany, for example, these flights are refério as “civil State flights” (zivile Staatsfliigahd are
regarded as civil flights. In its Study on “Civitéhe aircraft”, the Secretariat of the ICAO Courgtidted that “the
predominant view is that all such other aircrafirfjprming State services other than military, polind customs]
would in fact be considered as falling within tlege of the Convention”. In the study, it is reedlthat under the
Paris Convention of 1919 all State aircraft othimt military, customs and police aircraft were tedaas private
aircraft and subjected to all the provisions of Bagis Convention (see Doc. C-WP/9835 of 22/09/19e8retariat
Study on “Civil/State aircraft” presented by the®@¢ary General at the ICAO Council {4Bession, § 5.2).
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aircraft engaged in other state activities sucboast guard and search and rescue could also be
state aircratft.

92. It has generally been admiftethat, in case of doubt, the status of an airpsécivil
aircraft” or “state aircraft” will be determined ke function it actually performs at a given
time®>. As a general rule, aircraft are recognised astésaircraft” when they are under the
control of the State and used exclusively by ttaeSior state purposes. Accordingly, the same
airplane can be considered to be “civil aircrafitidstate aircraft” on different occasions.

93. Civil aircraft that is not engaged in schedulgernational air services of a State party to
the Chicago Conventiéhare entitled to make flights into or in transitnrstop across the
territory of another State party and to make stopsion-traffic purposes without the necessity
of obtaining prior permission and subject to tlyhtiof the State flown over to require landing.
The authorities of each State party have the ngithout unreasonable delay, to search aircraft
of the other State party on landing or departurel # inspect the certificates and other
documents prescribed by the Chicago ConventiondAri6).

94. State aircraft do not enjoy the overflighhtgyof civil aircraft. According to Article 3 (c),
state aircraft are not permitted to fly over ordan foreign sovereign territory otherwise than
with express authorisation of the State conceraed, in harmony with the terms of such
authorisation. Such authorisation must be givenspgcial agreement “or otherwise”; the
practice of States indicates that the preferrethfts a bilateral or multilateral agreement
between the States concerned, valid for a giveingef time, one year for example, or general
permissions, or “ad hoc” permissions properly otgdithrough the diplomatic channels. In the
latter case, the diplomatic notes are to be subdhiti the competent authorities - to the Ministry
of Foreign Affairs, for example - prior to the opgon of the flight and usually contaimter alia

the name of the foreign air operator, the typarofat and its registration and identificationgth
proposed flight routing (including last point ofpdeture outside the sate, the first point of entry,
the date and time of arrival, the place of embakatr disembarkation abroad of passengers or
freight), the purpose of the flight (number of maggers and their names).

95. If “state aircraft” enter the foreign sovere@r space without a proper authorisation, they
may be :

- intercepted for purposes of identification;

- directed to leave the violated air space;

- directed to land for the purpose of further iriigzgion/prosecution;

1 See e.g. Pellet, Daliller, Droit International Ryl GDJ, 7¢ edition, 2002, pp. 1244-1245; Combiaih),
Sur (S), Droit international Public, MontchristieBg édition, 2001, p. 473; “Status of military &ift in
international law”, address at the Third InternadgiioLaw Seminar of 28 August 1999, by Professorhisiéd Milde,
formerly the head of the legal bureau of the Ir@@amal Civil Aviation Organisation, at: http://
www.mindef.gov.sg/dmg/Is/11399.dpbiederiks-Verschoor, Introduction to air law, Miler, pp. 30 and following.
52

In the case of a civil aircraft (B-737, MisrAiight 2843 from Cairo to Tunis) carrying, on thesisaof
charter by the Government, suspected terroristefotlite country under Military Police escort antesepted and
forced to land in Italy by the US, the US Governtména letter to the International Federation af line Pilots
Association, Stated: “It is our view that the aaftiwas operating as a State aircraft at the tifrinterception. The
relevant factors - including exclusive State puepasd function of the mission, the presence of drmditary
personnel on board and the secrecy under whicimtsgion was attempted - compel this conclusion’is Hase,
quoted in ICAO document LC/29-WP/2-1, pp. 11-12swited by Professor Milde, see above, footnoteSge
also A. Cassese, Terrorism, Politics and Law, tbleile Lauro case, Polity Press, p. 39.

3 Status of ratifications of the Chicago Convention available at:

http:/Mww.icao.int/ICDB/HTML/English/Representad®20Bodies/Council/Working%20Papers%20by%20Sessi
on/163/c.163.wp.11641.en/C.163.WP.11641.ATT.EN.HTM
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- forced to land for further investigation/prosecnt

96. Under customary international fystate aircraft enjoy immunity from foreign juristibn

in respect of search and inspection. Accordingilgytcannot be boarded, searched or inspected
by foreign authorities, including host State’s auires, without the captain’s consent.
However, because state aircraft need authorisettienter another State’s airspace, the extent of
their immunity is conditioned on such an authomsapursuant to Article 3 (c) of the Chicago
Convention".

97. A mere operational air traffic control (ATClearance for the flight is not sufficient to
satisfy the requirement for permission under Aeti@ (c}®, unless this corresponds to an
accepted practice.

98. Article 3bis para. b) of the Chicago Convemtjarovides that:

[E]very State, in the exercise of its sovereigiyentitled to require the landing at some
designated airport of a civil aircraft flying abowe territory without authority or if there
are reasonable grounds to conclude that it is heseg for any purpose inconsistent with
the aims of this Convention; it may also give sathraft any other instructions to put an
end to such violations. For this purpose, the emtitig States may resort to any
appropriate means consistent with relevant rulesntdrnational law, including the
relevant provisions of this Convention, specifiggliaragraph a) of this Articlé Each
contracting State agrees to publish its regulation®rce regarding the interception of
civil aircraft.

99. The flag State of the violating aircraft iseimationally responsible for the infraction; the
consequences of such responsibility would impacttton overall relations of the States
concerned and can range from the duty to apologigeromise to penalise the individuals
responsible, a promise not to repeat the infra@mhso on, to more severe sanctions.

100. Pursuant to Article 54 of the Chicago Conventamy action which may be considered as
an infraction, breach, violation or infringementtioé Convention is potentially subject to ICAO
Council action under Article 54 (j) or (k). For emple, a contracting State which by its action
contravenes the principle in Article 1 that evetst& has complete and exclusive sovereignty
over the airspace above its territory, could besmmred committing an infraction of the
Convention. A similar conclusion could be drawnr@spect of a State which by its action
disregards the scope of “territory” given in Aric2; or whose regulations for State aircraft do

4 The United Nations Convention on Jurisdictiommmunities of States and their Property, signedlon

March 2004, provides in its Article 3 § 3 that “Theesent Convention is without prejudice to the imities
enjoyed by a State under international law witipeesto aircraft or space objects owned or opetagatie State”.

» See Pellet, Dailler, Droit International Publip. cit., p. 1252 ; A. Cassese, Terrorism, Politind Law,

op. cit., p. 39.

6 See “Status of military aircraft in internatioal”, address at the Third International Law Semiof 28

August 1999, by Professor Michael Milde, formehg thead of the legal bureau of the International Biviation
Organisation, at: http:// www.mindef.gov.sg/dmdi&99.doc.

57 Para. a) of Article 3bis of the Chicago Convemtwovides that “ The contracting States recogttize

every State must refrain from resorting to the os@eapons against civil aircraft in flight and thian case of
interception, the lives of persons on board andéfety of aircraft must not be endangered. Thigigion shall not
be interpreted as modifying in any way the rightd abligations of States set forth in the Charfethe United
Nations.
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not show “due regard for the safety of navigatibniail aircraft” (Article 3 (d)); or which uses

weapons against civil aircraft in flight contragyArticle 3bis; or which uses civil aviation for

any purpose inconsistent with the aims of the @uaddonvention (Article 4). Infractions may
be brought before the Council by a ContractingeStata group of Contracting States.

101. As long as an airplane is in the air andomothe ground, persons on board are subject to
the concurrent jurisdiction of both the nationaitstof the airplane and the territorial Statén

this context, it should be noted that Article 4tloé Convention on Offences and Certain other
Acts Committed on Board Aircraft, to which practically all Council of Europe memliStates

are party, provides that:

“A Contracting State which is not the State of ségition may not interfere with an aircratft in
flight in order to exercise its criminal jurisdiati over an offence committed on board except
in the following cases:

(a) the offence has effect on the territory of sBtdte;

(b) the offence has been committed by or against®@nal or permanent resident of such
State;

(c) the offence is against the security of sucteSta

(d) the offence consists of a breach of any rulesegulations relating to the flight or
manoeuvre of aircraft in force in such State;

(e) the exercise of jurisdiction is necessary wues the observance of any obligation of such
State under a multilateral international agreerhent.

102. This provision does not waive jurisdictiortirty. In the first place, serious offences of
abduction, torture etc. certainly have “effect” thwe territorial state. Where the conditions of a
prisoner on a plane do not in themselves constitteman or degrading treatment, all acts
involved in transferring by air a prisoner to agalavhere he or she runs a real risk of being
tortured may not necessarily be criminal offencethe territorial state. This will depend upon
how the relevant offences and inchoate offencespguation, conspiracy etc.) are formulated in
the law in the territorial state (e.g. whetheralots in question constitute a continuing offence of
abduction) and that state’s rules on extrateratatime, in particular, whether the deliberate
handing over of a person to extraterritorial tatig an offence. It should be stressed however
that the obligations of a Council of Europe memdiate to ensure protection of human rights
(see above, paras. 62-67, and below para. 14 fjchdenited simply to enforcing its criminal
law. Thus, it is not decisive that, in a particudase, a territorial state may not, in fact, mdke a
acts involved in transfer punishable, or exeraisisgliction over these. In addition, according to
subparagraph (e) of Article 4 of the Tokyo Conwvamtithe limitation of the exercise of the right
of the territorial state to interfere with an aaftrin flight does not apply when “the exercise of
jurisdiction is necessary to ensure the observaricany obligation of such State under a
multilateral international agreement”, such as Ewopean Convention of Human Rights.
Therefore, if the positive obligations arising untlee ECHR require a member State of the

%8 For Germany see Schonke/Schroder, StrafgesetzB6th ed. 2001, Vor 8§88 3-7, para. 30, and § 153 ¢
Strafprozessordnung (Law on Criminal Proceduregping to which the Public Prosecutmay abstain from
prosecuting a crime which has been committed byrgigner in a foreign aircraft; this provision prpposes that
full jurisdiction over foreign aircraft in flight>ésts and only gives the Prosecutor a discretiompamyer not to
exercise this jurisdiction, see Meyer-Gofner, Stoafessordnung, #&d. 2005. See also, e.g. Males (French Cour
de Cassation, 29 June 1972, 27 June 1973, 73 IBR B8blic Prosecutor v. Janos V. Austrian Supr@oert 17
May 1972, 71 ILR 229, Air India v. Wiggens, UK Hsmuof Lords, 3 July 1980, 77 ILR 276), US v. Gesoge 723

F. Supp. 912 (1989).

9 Tokyo, 14 September 1963, UNTS 704.
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Council of Europe to investigate possible violasiaf human rights committed in an aircraft in
flight through its airspace, this member Stateoisharred by the Tokyo Convention to interfere
with this aircraft in flight.

103. The question arises in this context of whatld/de the status of an airplane registered in
the flag State as civil aircraft but carrying o6téte functions” (such as special missions for the
transport of prisoners) which entered the airspdcanother State without seeking a specific
authorisation or without following the applicabl®pedures for State aircratt.

104. In the opinion of the Venice Commission,estatcraft can only claim immunity inasmuch
as they make their state function known to thet¢eial State through the appropriate channels.
If the public purpose was not declared in ordecitoumvent the requirement of obtaining the
necessary permission(s), then the State will lmppst! from claiming State aircraft staftand

the airplane will be deemed to be civil and thuknia within the scope of application of the
Chicago Convention, including its Article 16 prowid for the territorial State’s right to search
and inspection. The territorial State could theeefeequest the airplane to land and could
proceed to search and inspection and take the sagesieasures to put an end to possible
violations it might identify. In addition, the flggtate would face international responsibility for
the breach of Article 4 of the Chicago Conventiod af customary international law.

105. The relations between air law and human gitgw will be analysed below (see paras
145-155).

E. Military bases

106. The lawfulness of the presence of the arroext$ of one State on the territory of another
State in peacetime is contingent on the consethiedfiost State. The initial decision to admit the
force may take the form of a bilateral or multitatetreaty, often defence agreements. There
follows a decision by the receiving State granting use of facilities on its soil, which is
normally done through a further agreement.

107. A State does not abandon its sovereignty wtemsents to the presence of foreign armed
forces on its territory, it. It guarantees the gment of the privilege of user of its territory
accorded to the sending State; it retains howdheeright to regulate this privilege within the
framework of the applicable treaties and agreemdintsllows that the sending State acquires
various powers pertaining to the operation of ifedce forces on a territory that remains
subject to the sovereignty of the host State. Bneliag State may lawfully claim in or over the
territory of the receiving State, only those rigatel powers that are connected directly with the
establishment and operation of, and access to,sitee at which the foreign forces and
installations are located. The principle of sovgmgy dictates that any further rights and powers
can derive only from an express grant by the raogi$tates. In particular, the extent of the
right for the receiving State to search a foreigiitany base on its territory depends on the terms
of the defence agreement or SGEA

60 ICJ judgment on the North Sea Continental ShatfeS (Federal Republic of Germany v Denmark; Federa

Republic of Germany v Netherlands) [1969] ICJ Repdrat 42

61 For example, the agreement of 26 July 1962 betwaly and the Supreme Commander of the NATO on

the specific conditions of settling and operatiortiee Italian territory of the present or futuréeimational military
General Quarters provides at Article 4 that tladiah Government accepts that the moveable and viealne
property of the General Quarters is immune fronnctea



-25- CDL-DI(2006)001rev

108. *“Status-of-forces agreements” (SOFAs) betwtbenhost State and a State stationing
military forces in the host State define the legfatus of the sending State’s personnel and
property in the territory of the host State. They asually an integral part of the overall military
bases agreements that allow the sending Statétarnibrces to operate within the host State

109. Foreign armed forces whose admission hasdmeented to by the receiving State are, as
a rule, not subject to the normal immigration colstend entry formalities applicable to foreign
nationals. The NATO-SOFA agreement provides thagrirbers of a force shall be exempted
from passport and visa regulations and immigratimpection on entering or leaving the
territory of a receiving State. They shall alsoexempt from the regulations of the receiving
State on the registration and control of ali&hsThis waiver of entry procedures is counter-
balanced by the requirement for members of theefdoepresent on demand, whether on entry
or at any time thereafter, identification and astividual or collective movement order certifying
the status of the individual as a member of a f8rcEhe receiving State has a discretion
whether to require a movement order to be cougteesi by its authorised representatives.
Exemption from entry formalities is made conditibima compliance with the formalities
established by the receiving State relating toettey and departure of a force or the members
thereof.

110. The sending State must have access to tkeabds where it has more than one base on
the territory of the same State, it must be allowsmlement between them. To deny access
would amount to a derogation from the grant madehe host State. It is therefore common for
military base agreements to authorise the sendiaig $ have access to its forces and to the
ports or airfields which it has been accorded enhibst State. This authorisation is essential, as
in relation to public vessels and aircraft thereasight of access under customary international
law. It is, however, often the practice in bilatdraaties for entry to the ports of the receiving
State to be subject to “appropriate notificatiodlemnormal conditions” made to the authorities
of the lattef.

111. The sending State does not benefit from aestiicted freedom of movement within, and
overflight of, the receiving State, unless suchtsare expressly granted in a base agreement. In
any case, the national and international law thapplicable to military bases cannot, and does
not claim to, diminish the obligations and respbities of the member States of the Council of
Europe under human rights treaties.

62 SOFAs are normally bilateral; there exists inigaoldl a multilateral SOFA with NATO members, the

NATO Status of Forces Agreement (SOFA) of 19 JUll(Agreement between the Parties to the Northnfid
Treaty Regarding the Status of their Forces, hitpw.nato.int/docu/basictxt/b510619a.htm). Pursuanirticle
VII of the NATO SOFA, when only the sending Statie'w is violated, the sending State has the powewxércise
sole criminal jurisdiction. When only the receivifgate’s law is violated, the receiving State s gower to
exercise sole criminal jurisdiction. When a crinelated the laws of both countries, there is corurcriminal
jurisdiction: the receiving State maintains primguyisdiction except for offences committed solalyainst the
property or security or member of the sending State, or for offences arising out of any act migsion done by
the sending State service member in the performaho#icial duty. In all other cases, the recewiState has the
primary right to exercise jurisdiction. In cases afncurrent jurisdiction, the receiving State majinguish
jurisdiction through waiver requests from the segdstate.

63 Article 11.1

64 Article 11.2

& This is usual, for instance, in US treaty practi8ee John Woodcliffe, “The peacetime use ofidare

military installations under modern internatiorsak®, Martinus Nijhoff, 1992, p. 144.
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F. Article V of the NATO treaty

112. Article 5 is the core clause of the Washinglceaty, NATO'’s founding charter. It States
that an armed attack against one Ally shall beidensd an attack against them all. In response
to an invocation of Article 5, each Ally determin@sconsultation with other Allies, how it can
best contribute to any action deemed necessagstore and maintain the security of the North
Atlantic area, including by the use of armed force.

113. Article 5 was first invoked on 12 Septemb@®02 immediately following the 11
September terrorist attacks against the Unitece§tathe invocation was initially provisional,
pending determination that the attacks were dide@tem abroad. This was confirmed on 2
October 2001, after US officials presented findiogsinvestigations into the attacks to the
North Atlantic Council, concluding that the Al-Qaetdrrorist network was responsible.

114. On 4 October 2001, the Allies agreed on &seaf measures to assist the US-led
campaign against Al-Qaeda and related terrorismasé@linclude enhanced intelligence sharing
and cooperation, blanket over-flight clearancesagoordance with the necessary air traffic
arrangements and national procedures, and accpsst$oand airfields for US and other Allied
craft for operations against terrorism.

115. In application of this agreement, certain KPAfnember-States granted US (and NATO
member States’) aircraft either blanket over-fligtiearances for certain time-periods, or
overflight rights upon requéét

116. Article 5 of the North Atlantic Treaty doestrontain an obligation for member States of
the Council of Europe to allow rendition to or t@ugt blanket overflight rights, for the purposes
of fighting against terrorism. That treaty provisiat most contains an obligation to take
measures, including cooperation and consent, iomsideration; but leaves any decision as to
concrete measures to the appreciation of the &taigerned of the necessity of such measures
in order to restore and maintain security. In addjtneither Article 5 of the North Atlantic
Treaty nor any Agreements in execution thereof oartjaim to, diminish the obligations and
responsibilities of member States of the Councit@fope under human rights treaties.

SECTION Il —= THE INTERNATIONAL LEGAL OBLIGATIONS OF @ COUNCIL OF
EUROPE MEMBER STATES

A. Council of Europe members’ obligations in respect foarrests by
foreign authorities on their territory

117. A State party to the ECHR is presumed toosseiits jurisdiction over its whole territory.

Any arrest of a person by foreign authorities om tiérritory of a Council of Europe member
State without the agreement of this member Stadevislation of its sovereignty and therefore
contrary to international law. In addition, the &oean Commission of Human Rights has
Stated that “an arrest made by the authoritiesnef State on the territory of another State,
without the prior consent of the State concernedsdot only involve the State responsibility

66 See US Department of Defense, Fact Sheet of & 2002, International contributions to the War agfai

terrorism, athttp://www.defenselink.mil/news/Jun2002/d20020607%cbutions.pdf
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vis-a-vis the other State, but also affects thedges individual right to security under Article
§ 1”67.

118. The European Court of Human Rights has gleagpressed how the responsibility of a
Council of Europe member State is engaged in oglai the arrest of an individual on its
territory by foreign authorities: irrespective ohether the arrest amounts to a violation of the
law of the State in which the suspect has beerstadethe responsibility of the host State is
engaged unless it can be proved that the auttsodtithe State to which the applicant has been
transferred have acted extra-territorially and authconsent, and consequently in a manner that
is inconsistent with the sovereignty of the hosté&t

119. Any form of involvement of the Council of Bpe member State or receipt of information
prior to the arrest taking place entails respotissikinder Articles 1 and 5 ECHR (and possibly
Article 3 in respect of the modalities of the atyed State must thus prevent the arrest from
taking place, unless the arrest is effected byftheign authorities in the exercise of their
jurisdiction under the terms of an applicable S(Eée footnote 62 above).

120. The responsibility of the Council of Europember States in engaged also in the case that
some section of its public authorities (police,usitg forces etc.) has co-operated with the
foreign authorities or has not prevented an amébsbut government knowledgghis situation
raises the question of governmental control oveistturity/police services, and possibly, if the
applicable national law so foresees, of parlianmgrdantrol over the government.

121. Different European States exercise diffesgatems for political insight into, and control
over, the operations of the security and intellggeiservices, depending upon constitutional
structure, historical factors etc. Different medbars exist for ensuring that particularly
sensitive operations are subject to approval amatlequate control. Meaningful government
accountability to the legislature is obviously citileded upon meaningful governmental control
over the security and intelligence sernvife8Vhere the law provides for governmental control,
but this control does not exist in practice, theusiéy and intelligence services risk becoming a
“State within a State”. Where, on the other hahe, law provides for a degree of distance
between government ministers and officials anddéngto-day operations of the security and
intelligence services, but government minister§ast exercise influence or even control over
these operations, then the phenomenon of “dertidbsin arise. In such a case, the exercise of
power is concealed, and there is no proper acdoilityaThe Statute of the Council of Europe
and the ECHR require respect for the rule of lavictvlin turn requires accountability fal
exercises of public power. Independently of howState chooses to regulate political control
over security and intelligence agencies, in ang edifective compensatory oversight and control
mechanisms must exist to avoid these two probféms.

&7 Opinion of the Commission, 12 October 1989, SéockGermany, § 167

68 Internal Security Services In Europe, Report &etby the Venice Commission at its 34th Plenary

meeting, 7 March 1998CDL-INF(1998)006¢)

69 European Court of Human Rights, Klass and othersederal Republic of Germany judgment of 6

September 1978, § 75 in connection with § 71; LeamdSweden judgment of 26 March 1987, § 84.
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B. Council of Europe’s members obligations in respeatf alleged secret
detention facilities

122. For a State to provide facilities to anotBéate to conduct voluntary interviews with

suspects on its territory is, in principle, novialation of international law. On the contraryigt

a feature of most modern Mutual Assistance Treatiedepends upon the territorial States’
constitutional and administrative rules on the eiserof public power whether this can go so far
as involuntary interrogation. Some States will aldw any but their own officials to exercise

public power on their territory. Others make exiteys by treaty rul€$.

123. The territorial State retains its full juiistgbn within the meaning of Article 1 ECHR over

any place on its territory where such interviewsetalace, including any ad hoc detention
facilities: : that State is therefore responsilde dny infringement of the ECHR in relation to

any suspect treated in violation of Articles 3 @mde.g. any prisoners who may be held
incommunicado there. The modalities of the inteatimyn and detention, and of treatment given,
need to comply with the standards of the ECHR.

124. It is appropriate to clarify what is the miegnof “secret” detention facility. Indeed, the
term “secret” can be interpreted as meaning unkrtovhe prisoner himself and as unknown to
the authorities .

125. The problematic aspect of the secrecy ofntlete lies in the first place in the impact
which such secrecy has on the prisoner's defemtesriunder Articles 3 and 6 ECHR. In
addition, prolonged secret detention may impingéditle 3> and on other aspects of Article
6 ECHR.

126. Incommunicadaletention, that is detention without the possipibf contacting one’s
lawyer and of applying to a court, is clearly nt accordance with a procedure prescribed by
law” of any of the member States of the CouncitEafope, if alone because the detention is not
subject to judicial review. For the detainee, i@ possible to exercise his entitlement to habeas
corpus guaranteed by Article 5, paragraph 4. Thikaupossibility that such a detention is “in
accordance with a procedure prescribed by law” utite law of the foreign State by whose
authorities the detention was ordered and executedyrelevant for the issue of the
responsibility under the ECHR of the State on whesdory it takes place.

127. If and in so far aacommunicadaletention takes place, is made possible or israced
on the territory of a member State of the CounicEarope, in view of its secret character that
detention is by definition in violation of the ECHIRd the applicable domestic law of that State.

128. Active and passive co-operation by a CoursfciEurope member State in imposing and
executing secret detentions engages its respatysibider the ECHR. The European Court of
Human Rights has ruled that “the acquiescencermamicance of the authorities of a Contracting
State in the acts of private individuals which atel the Convention rights of other individuals

0 The Schengen treaty, for example.

n European Court of Human Rights, Kurt v. Turkeggment of 25 May 1998, § 124.

2 Inter-American Court of Human Rights, Velasquedfgjues case, 29 July 1988, § 187 and Suarez &koser

case, 12 November 1997, §8 90-91. UN Human Righusiittee, Polay Campos v. Peru, Communication
577/1994, 6 November 1997, 88 8.4, 8.6 and 8.7.akeeEuropean Court of Human Rights, Ocalan vkawr
judgment of 12 March 1993, §§ 31-232.
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within its jurisdiction may engage the State’s orsibility under the Conventio This is
even more true in respect of acts of agents oigorstates.

129. While no such responsibility applies if treteshtion is carried out by foreign authorities
without the territorial State actually knowingthe territorial State must take effective measures
to safeguard against the risk of disappearance namst conduct a prompt and effective
investigation into an arguable claim that a petsmsmbeen taken into unacknowledged custody.

130. The possible obligation by a Council of E@omember State under bilateral or
multilateral treaties to co-operate in prosecutiwasures does not affect or diminish this State’s
obligation not to allow or contribute to secretesfeion on its territory.

131. As the European Court of Human Rights hastpdiout!, the opinion of the State under
whose authority the detention is decided and erdcabncerning the issue of whether the
detention is in violation of fundamental rightsnet conclusive for the question of whether
cooperation engages responsibility of a membete Siathe Council of Europe under the
ECHR; only the relevant provisions of the ECHR,irgterpreted by the European Court of
Human Rights, are decisive. This means, for ingtatitat the opinion which has been put
forward by voices in connection with the US Goveemmnaccording to which “cruel and

unusual punishment”, if applied outside US teryit@loes not violate the US Constitution, is of
no relevance whatsoever for the question of resipiitysof member States under the ECHR. It
also means that the individual opinion of individG@vernments, or of certain public persons,
about possible limits to the absolute characteéhefscope of the prohibition of torture are not
relevant either. In addition to the interpretatgwven by the European Court of Human Rights
concerning the absolute character of the prohibiab torture, Article 2, paragraph 2, of the
Convention against Torture and Other Cruel, Inhumrabegrading Treatment or Punishment
expressly states that there is no room whatsoexkuder any circumstances to justify torture

132. If a State is informed or has reasonablergi®uo suspect that any prisoners are held
incommunicado at foreign military bases on itsitery, despite its limited jurisdiction over
foreign military bases, its responsibility undee BCHR might still be engaged, unless it takes
all measures which are within its power in ordeitlfids irregular situation to end.

133. As a rule, a State cannot search foreigiamjilbases on its territory unless this is allowed
under the relevant treaties or unless the host &atuthorised by the sending State to do so.
However, the right to detain non-military persondeés not fall under the ordinary rights and
powers that are connected directly with the estabiient and operation of the sites at which the
foreign forces and installations are located (s@@.[l07 above), unless the site falls under the
jurisdiction of the sending State under the applee&SOFA, such as the NATO-SOFA (see
footnote above).

134. The host State is therefore entitled and etiged to prevent, and react to such abuse of
its territory. It could exercise its powers in respof registration and control of aliens, and
demand identification and movement orders of thmesent on the military base in question.
Access to such military bases, assuming that itdessh freely granted under the military base

73
318.

" European Court of Human Rights, Chahal v. Untegjdom judgment of 15 November 1996.,

European Court of Human Rights, llascu and otheMoldova and Russia judgment of 8 July 2004, §
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agreement, would require notification under norngcahditions. In addition, appropriate
diplomatic channels can be used in order to praggsnst such practice.

135. The case might arise that some section gbub&c authorities of the Council of Europe
member State (police, security forces etc.) isrméx and tolerates, or fails to prevent or even
co-operates in the execution of secret detentiatisout government knowledge. While this
situation raises the already mentioned constitati@sue of government control over security
forces, the State remains responsible under theRECH

136. States which have ratified the ECPT haveliiigation to co-operate with the CPT and to
provide it with a list of all the detention centnghich are present on their territory. CPT must
have access to all and any of these detentioneseriailure by a State to inform CPT of any
detention facility can be seen as a lack of co-affmr within the meaning of Article 3 ECPT
which, if not clarified appropriately, can resuitprocedures towards a public Statement under
Art 10(2)°.

137. As concerns international humanitarian ldwe, Geneva Conventions (Articles 126 or
GCIlll and 143 GCIV) grant the International Comesttof the Red Cross “permission to go to
all places where prisoners of war or protected queysmay be, particularly to places of
internment, imprisonment and labour”, and “accesdltpremises occupied by” them, including
“the places of departure, passage and arrival fopers who are being transferred”.
Responsibility could arise in this respect too.

C. Council of Europe member States’ obligations in rgsect of inter-
State transfers of prisoners

138. There are only four legal ways of transfgranprisoner to foreign authorities: deportation,
extradition, transit and transfers of convictstfue purpose of their serving the sentence in their
country of origin.

139. Extradition and deportation proceedings messgecified by the applicable law, and the
prisoners must be given access to the competehbrdigs. In addition, extradition and
deportation proceedings cannot be carried out whstantial grounds have been shown for
believing that the person in question, if expelduld face a real risk of being subjected to
treatment contrary to Article 3 of the ECHR andled UN Convention against Torture in the
receiving country. In these circumstances, Artiglemplies the obligation not to expel the
person in question to that country.

140. In this context, it is worth underlining ti@duncil of Europe member States are under an
obligation to prevent prisonerskposure to the riséf torture: the violation does not depend on
whether the prisoner is eventually subjected titer

141. The assessment of the reality of the risktrhascarried out very rigorously. The risk
assessment will depend upon the circumstances, imgeaoth the rights which risk being

" Article 3 ECPT provides: “In the application bfg Convention, the Committee and the competerdmadt

authorities of the Party concerned shall co opeviteeach other.”

" Article 10 § 2 ECPT provides: “If the Party faits co-operate or refuses to improve the situatiotine

light of the Committee's recommendations, the Cdtemimay decide, after the Party has had an opyiyrtio
make known its views, by a majority of two thirddte members to make a public Statement on théeniat
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violated and the situation in the receiving Staiee diplomatic assurances which are usually
provided by the requesting State in order to exxludman rights breaches in its territory after
the extradition or deportation is carried out maydzceptable for risks of application of the
death penalty or for fair trial violations, because such risks de monitored satisfactorily. On
the other hand, as regards the risk of torture,itmiamg is impracticable in most conceivable
cases, especially bearing in mind the fact thanefter conviction in a criminal case, a State
may want to torture a prisoner for information.tAé same time, it is impracticable to have a
“life-long” responsibility for people who are seaway.

142. This situation raises the question of theievalf diplomatic assuranc&sin the Venice
Commission’s view, the acceptance of such asswsaiscen principle the expression of the
necessary good faith and mutual trust between diyeStates, although the terms of the
diplomatic assurances need to be unequivocal [(fstance, a reference to “torture” or to
“inhuman or degrading treatment” should be intagatevithin the meaning given to these terms
by the CAT, the HR Committee and the ECtHR)] aneldni® reflect the scope of the obligation
by which the State which issues them is legallyniolou

143. However, this general mutual trust must mevail over the accurate examination of each
specific situation, particularly if there are préeets or even patterns of violation of previously

accepted assurances. For example, an importardgratiffe between the situation in the

Mamatkulov case (see para. 72 above) and lateri®tiest recent experience has shown that the
risk of torture seems to be greater than what @ggebefore, despite assurances. In the
Commission’s view, under these circumstances tloenrdor accepting guarantees against

torture is reduced significantly. Where there ibstantial evidence that a country practices
torture in respect of certain categories of prissnguarantees may not satisfactorily reduce this
risk in cases of requests for extradition of pressrbelonging to those categories.

144. The Commission underlines in addition thattdrms of the diplomatic assurances need to
be unequivocal; for instance, a reference to “teftor to “inhuman or degrading treatment”
should be interpreted within the meaning giverhtese terms by the CAT, the HR Committee
and the European Court of Human Rights. In addittoshould be made clear that assurances
are to be legally bindings on the promising State.

145. The requirement of non exposing any pristméne real risk of ill-treatment also applies

in respect of the transit of prisoners throughtératory of Council of Europe member States :

member States should therefore refuse to allovgitrahprisoners in circumstances where there
is such a risk.

146. The situation may arise that a Council ofogarmember State has serious reasons to
believe that the mission of an airplane crossiggaitspace is to carry prisoners with the
intention of transferring them to countries whéreytwould face ill-treatment.

" And is indeed required: see European Court of &uRights, Nivette v. France judgment of 3 July2200

in which the European Court of Human Rights fourat extradition to a State imposing the death sentgiolated
Protocol 6.

8 The Council of Europe Steering Committee on HutRayhts (CDDH) has set up a Group of Specialists

with the task of “reflection on the issues raiséthwegard to human rights by the use of diplomatisurances in
the context of expulsion procedures; and consitler appropriateness of a legal instrument, for el@nap
recommendation on minimum requirements/standardsuoh diplomatic assurances, and, if need be, mrese
concrete proposals”.
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147. If such airplane does not require landindpag as the plane is in the air, all persons on
board are subject to the jurisdiction of both theg fState and the territorial State. In the
Commission’s view, Council of Europe member Statesponsibility under the ECHR would
be engaged if they do not take the preventive measwhich are within their powers. In
addition, their responsibility for aiding anothetaté to commit an unlawful act would be at
issue. It follows, in the Commission’s view, thia¢ tterritorial State is entitled to, and must take
all possible measures in order to prevent the casion of human rights violations in its
territory, including in its air space .

148. There are obviously practical difficultieyahved in securing the effective enjoyment of
Convention rights in aircraft transiting a CourafiEurope member State’s airspace or military
base for foreign forces on its territory. Withoujpdice to the wider question of how such
difficulties can affect the scope of a State’s gddiions to secure generally the rights under the
Convention, the case-law of the European Courtwhbih Rights makes it clear that the State’s
duty to secure the most elementary rights at isstlee present case (right to security of person;
freedom from torture and right to life) continuesapply, particularly in case of acquiescence or
connivancé’,

149. The territorial State has different courseadtfion in respect of the suspect airplane,
depending on its status.

150. If the state airplane in question has preskitdelf as if it were a civil plane, that is tyst
has not duly sought prior authorisation pursuarale 3 c) of the Chicago Convention, it is
in breach of Article 4 of the Chicago Conventiothe territorial State may therefore require
landing. The airplane having failed to declareSitate functions, it will not be entitled to claim
State aircraft status and subsequently not belezhtio immunity : the territorial State will
therefore be entitled to search the plane purdoaAtticle 16 of the Chicago Convention and
take all necessary measures to secure human righasidition, it will be entitled to protest
through appropriate diplomatic channels.

151. If the plane has presented itself as a Ptatee and has obtained overflight permission
without however disclosing its mission, the teri@bState could contend that the flag State has
violated its international treaty obligations. Tllag State could thus face international
responsibility. The airplane however will, in priple, be entitled to immunity according to
general international law and to the applicablaties: the territorial State will therefore be
unable to search the plane, unless the captaircts

152. However, the territorial State may refuséhiem overflight clearances in favour of the flag
State or impose, as a condition therefore, a dotgubmit to searches. If the overflight
permission derives from a bilateral treaty or a 8@F a military base agreement, the terms of
such treaty might be questioned if and to the éxteat they do not allow for any control in
order to ensure respect for human rights, or @igiise might be advanced. In this respect, the
Venice Commission recalls that the legal framewarkcerning foreign military bases on the
territory of Council of Europe member States mustide the latter to exercise sufficient powers
to fulfil their human rights obligations.

& See European Court of Human Rights, Ilascu ameretv. Moldova and the Russian Federation, judgmen

of 8 July 2004, § 318, Riera Blume and others pai® judgment of 14 October 1999 (final 14/012088 34-35;
Gongadze v. Ukraine, judgment of 8 November 2065



-33- CDL-DI(2006)001rev

153. While mutual trust and economic and militamyoperation amongst friendly States need
to be encouraged, in the presence of serious tmahisaof risks of ill-treatment of prisoners,
Council of Europe member States must require axhditiguarantees of respect of human rights
in relation to overflight and transit. In that sition, it might become necessary to insert new
clauses, including search as a condition for diplibenclearances in favour of State planes
carrying prisoners on special missions. Consenpverflight permission by state aircraft could
generally be made conditional upon guarantees auingerespect for the fundamental rights of
those passengers in respect of whom there is rdasaloubt (express human rights clauses).
Compliance with the procedures for obtaining diptimclearance must be strictly monitored;
requests for overflight authorisation must provaficient information as to allow effective
monitoring (for example, the identity and statuslntary or involuntary passenger) of all
persons on board and the destination of the flagtwell as the final destination of each
passenger). Whenever necessary, the right to seaigblanes must be exercised.

154. With a view to discouraging repetition of s&uany violations of civil aviation principles
in relation to irregular transport of prisoners wkdobe denounced, and brought to the attention
of the competent authorities and eventually of ghlic. Council of Europe member States
could bring possible breaches of the Chicago Cdiorebefore the ICAO Council pursuant to
Article 54 of the Chicago Convention.

155. As regards the treaty obligations of CouatiEurope member States, the Commission
considers that there is no international obligat@rthem to allow so-called “renditions” to or to
grant blanket/unconditioned overflight rights, fibre purposes of fighting terrorism. In the
Commission’s opinion, therefore, States must im&trand perform their treaty obligations,
including those deriving from the NATO treaty [aby the agreement of 4 October 2001] and
from military base agreements and SOFAs, wheresthes applicable, in a manner compatible
with their human rights obligations. As regardsabdt the NATO treaty, the Commission
stresses that this principle is expressed in Arfriclaccording to which “[tlhis Treaty does not
affect, and shall not be interpreted as affectingny way the rights and obligations under the
Charter [of the United Nations] of the Parties whéze members of the United Nations.” Even
if it can be argued that NATO member states haderaken rendition/unconditional overflight
obligations, the Commission recalls that if thealsteof a treaty obligation is determined by the
need to comply with a peremptory norm, it doesgin¢ rise to an internationally wrongful act.
As underlined above (para. 43), the prohibitiotodiure is a peremptory norm (jus cogens).

CONCLUSIONS

156. Council of Europe member States are undeintamational legal obligation to fight
terrorism, but in doing so they must safeguard hungts.

157. Council of Europe member States are undertamational legal obligation to secure that
everyone within their jurisdiction will enjoy inteationally agreed fundamental rights, including
and notably that they will not be unlawfully depdof their personal freedom and will not be
subjected to torture and inhuman and degradindntexd, including in breach of the non-
refoulement principle. This obligation may alsoldseached by acquiescence or connivance in
the conduct of foreign agencies. There exists itiquéar a duty to investigate into substantiated
claims of breaches of fundamental rights by foreigants, particularly in case of allegations of
torture or unacknowledged detention.
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158. Council of Europe member States are bourmllnerous multilateral and bilateral treaties
in different fields, such as collective self-defenmternational civil aviation, military bases.€r'h
obligations arising out of these treaties do nevent States from complying with their human
rights obligations. These treaties must be intéedrand applied in a manner consistent with the
parties’ human rights obligations. Indeed, an iegplcondition of any agreement is that, in
carrying it out, the States will act in conformitjth international law, in particular human rights
law.

159. The Venice Commission considers that theream to interpret and apply the different
applicable treaties in a manner that is compatilille the fundamental principle of respect for
fundamental rights. Council of Europe member Statast do so. For example, the search of a
State airplane abusing the status of civil airasatillowed under the Chicago Convention and
must be effected whenever there are reasonablexdgdio suspect that the plane is used to
commit human rights breaches. The relevant intateSiractice must be changed and adapted to
this obligation, without however be made to frustithe legitimate aims pursued by the treaties
in question. Diplomatic measures may also neee taken.

160. To the extent that this due interpretatioth application of the existing treaties in the light
of human rights obligations is not possible, CouatEurope member States must take all the
necessary measures to renegotiate and amend ribegsest

161. In reply to the questions put by the Legafaié Committee of the Parliamentary
Assembly of the Council of Europe, the Venice Cossioin has reached the conclusions listed
below.

As regards arrest and secret detention

a) Any form of involvement of a Council of Europe megniState or receipt of information
prior to an arrest within its jurisdiction by fogei agents taking place entails
accountability under Articles 1 and 5 of the Eumpeonvention on Human Rights
(and possibly Article 3 in respect of the moddditef the arrest). A State must thus
prevent the arrest from taking place. If the anesfffected by the foreign authorities in
the exercise of their jurisdiction under the teraisan applicable Status of Forces
Agreement, the Council of Europe member State cordemay remain accountable
under the European Convention on Human Rightg,iabliged to give priority to its
jus cogen®bligations, such as they ensue from Article 3.

b) Active and passive co-operation by a Council ofdpermember State in imposing and
executing secret detentions engages its respatysiner the European Convention on
Human Rights. While no such responsibility appliethe detention is carried out by
foreign authorities without the territorial Statetually knowing it, the latter must take
effective measures to safeguard against the rigksajppearance and must conduct a
prompt and effective investigation into a substdat claim that a person has been taken
into unacknowledged custody.

c) The Council of Europe member State’s responsibsitgngaged also in the case that its
agents (police, security forces etc.) co-operath wie foreign authorities or do not
prevent an arrest or unacknowledged detentithout government knowledgacting
ultra vires. The Statute of the Council of Europe and the Ewop€onvention on
Human Rights require respect for the rule of lawijch in turn requires accountability
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for all form of exercise of public power. Regardless ofifeoState chooses to regulate
political control over security and intelligence eagies, in any event effective
compensatory oversight and control mechanisms exisit

If a State is informed or has reasonable doubtsugpect that any prisoners are held
incommunicadoat foreign military bases on its territory, itsspensibility under the
European Convention on Human Rights is engagedssiil takes all measures which
are within its power in order for this irregulatusition to end.

Council of Europe member States which have ratifiedEuropean Convention for the
Prevention of Torture must inform the European Cdtem for the Prevention of
Torture of any detention facility on their terrijoand must allow it to access such
facilities. Insofar as international humanitariawlis applicable, States must grant the
International Committee of the Red Cross permistiorisit these facilities.

As regards inter-state transit of detainees

)

9)

h)

There are only four legal ways for Council of Eleomember States to transfer a
prisoner to foreign authorities: deportation, edittan, transit and transfer of convicts
for the purpose of their serving the sentence iather country. Extradition and

deportation proceedings must be defined by theicgipé law, and the prisoners must
be given access to the competent authorities. Tiheigle of non-refoulement must be
respected.

Diplomatic assurances must be legally binding oa i$suing State and must be
unequivocal in terms; when there is substantialeswe that a country practices torture
in respect of certain categories of prisoners, Cibwf Europe member States must
refuse the assurances in cases of requests fadigixin of prisoners belonging to those
categories.

The principle of non-refoulement also applies ispext of the transit of prisoners
through the territory of Council of Europe memb#at&s : they must therefore refuse to
allow transit of prisoners in circumstances whbezd is such a risk.

As regards overflight

)

)

K)

If a Council of Europe member State has serioasams to believe that an airplane
crossing its airspace carries prisoners with ttention of transferring them to countries

where they would face ill-treatment, it must takéh@ necessary measures in order to
prevent the ill-treatment from taking place.

If the state airplane in question has presentetf &s a civil plane, that is to say it has
not duly sought prior authorisation pursuant tacdet3 c) of the Chicago Convention,
the territorial State must require landing and nsesirch it. In addition, it must protest
through appropriate diplomatic channels.

If the plane has presented itself as a state @adehas obtained overflight permission
without however disclosing its mission, the terrédbState cannot search it unless the
captain consents. However, the territorial Staterefuse further overflight clearances in
favour of the flag State or impose, as a conditi@nefor, the duty to submit to searches;
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if the overflight permission derives from a bilatertreaty or a Status of Forces
Agreements or a military base agreement, the tefraach treaty should be questioned
if and to the extent that they do not allow for aaytrol in order to ensure respect for
human rights.

In general, Council of Europe member States maye hiavconsider whether it is
necessary to insert new clauses, including searalcandition for diplomatic clearances
in favour of State planes carrying prisoners orcigpenissions. Consent for overflight
permission by state aircraft could generally be enadnditional upon guarantees
concerning respect for the fundamental rights os¢hpassengers in respect of whom
there is reason for doubt (express human rightsses). Compliance with the
procedures for obtaining diplomatic clearance nisstrictly monitored; requests for
overflight authorisation should provide sufficiemformation as to allow effective
monitoring (for example, the identity and statuglntary or involuntary passenger) of
all persons on board and the destination of tightflas well as the final destination of
each passenger). Whenever necessary, the rigarichscivil planes must be exercised.

m) With a view to discouraging repetition of abusey amolations of civil aviation

principles in relation to irregular transport ofisamers should be denounced, and
brought to the attention of the competent autlesitand eventually of the public.
Council of Europe member States could bring possiliMeaches of the Chicago
Convention before the ICAO Council pursuant to @eti54 of the Chicago Convention;

n) As regards the treaty obligations of Council of @& member States, the Commission

considers that there is no international obligatammthem to allow “renditions” to or to
grant blanket/unconditioned overflight rights, ftre purposes of fighting against
terrorism. The Commission recalls that if the bheatca treaty obligation is determined
by the need to comply with a peremptory nojus cogeny it does not give rise to an
internationally wrongful act, and the prohibitiohtorture is a peremptory norm. In the
Commission’s opinion, therefore, States must imetrpand perform their treaty
obligations, including those deriving from the NAT@aty [and by the agreement of 4
October 2001] and from military base agreementsStatlis of Forces Agreements, in a
manner compatible with their human rights obligagio



