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1. INTRODUCTION

On 10 March 1997 the Committee on Legal Affairs Bloihan Rights of the Council of Europe

Parliamentary Assembly decided to consult the \eer@ommission on the constitutional

aspects of the death penalty in Ukraine. The Ve@iommission received the request for an
opinion by letter of 12 March 1997 from the Chaimud the Assembly Committee, Mr Birger

Hagard.

Mr Batliner as Rapporteur submitted his commenttherconstitutional issues which might be
raised by the death penalty in Ukraine in the ligfithe Constitution of 28 June 1996 at the 31st
Plenary Meeting of the Venice Commission (Venid®22 June 1997), in the presence of Mr
Vitaly Rozenko, President-in-Office of the Courtldvir Volodymyr Tykhi, constitutional judge
as delegates of the Constitutional Court of Ukrdl@BL (97) 15). Following discussion, the
Commission instructed a working group (Messrs.iBait] Helgesen, Klu_ka and Malinverni)
to investigate the question and report back tétithe 32nd Plenary Meeting (Venice, 17-18
October 1997), the Commission exchanged views WMthRozenko on the basis of the
Rapporteurs' reports (CDL (97) 15, 31, 32 and 33)e Rapporteurs also had another
preparatory meeting in Venice, on 11-12 Decemb8r 19

The present opinion was adopted by the Commissiie 33rd Plenary Meeting (Venice, 12-13
December 1997). At their request, the individuahmms and comments of Messrs Batliner,
Helgesen and Malinverni are appended to the pregpembn.

2. OPINION OF THE VENICE COMMISSION

Subject of the opinion

1. The Commission stresses at the outset thatoitign on the death penalty has
remained unchanged since it was set up. In fukergent with the Parliamentary Assembly's
position as stated in Resolution 1044 (1994) on dbelition of the death penalty, the
Commission has, in its proceedings, consistentiyoeated the abolition of this penalty.
Accordingly, in its "Opinion on the draft Constitut of Albania submitted for popular approval
on 6 November 1994"jt criticised the provision in Article 19 of theatt (allowing the death
sentence to be passed in the case of males owat8 of age for the most serious crimes),
recallinginter alia the prohibition of the death penalty in time o&pe in Protocol No. 6 of the
European Convention on Human Rights (hereinafter|EC Likewise, in its opinion on the
Constitution of Georgia, it made the proposal -clthivas followed - that the Constitution
should provide that, pending the abrogation of death sentence, this penalty must not be
passed except for the most serious crimes threatethie life of an individud. It now
welcomes the abolition of capital punishment iis tountry.

2. In addition, during its work on the draft Cohdion of Ukraine, the Commission
proposed the adoption of a constitutional provisigplicitly abolishing death penalty.

1 See Venice Commission, Annual Report of actifares994, p. 23.
% Venice Commission, Annual Report of activitiesl&95, p. 50.

% Opinion on the "draft Constitution of Ukraine apped by the Constitutional Commission on 11 Ma@®6!
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3. In this instance, however, the Commission israquired to give its opinion on capital

punishment in general or as it specifically affddisaine, but to consider the constitutionality
of the death penalty in relation to the Constitutixd Ukraine of 28 June 1996 and in particular
to Article 27 which guarantees the right to life.

4. It is thus appropriate to begin by examining #wotual wording of Article 27, also
bearing in mind the spirit of the Constitution asfele.

5. The Commission further considers that, whiladéd not comment on the obligations
incurred by Ukraine's signature of Protocol Noo éhie ECHR and by the commitments it made
on acceding to the Council of Europe, these pomistnevertheless be considered when
examining the effect of certain constitutional slest This is required not only due to the status
assigned to international law in the Constitutisee( Articles 9 and 18) but also because of the
intensive osmosis between domestic and interndtiamaand the growing tendency for the
review of constitutionality to overlap with the rew of compliance with treaty provisions. In
the European legal area 'international constitalityi or "supra-constitutionality" are
increasingly frequent concepts, particularly whawenan rights are concerned. In the European
legal area it is becoming more and more unnatuvhere fundamental human rights are
concerned, to make separate categories of theatibg to be met by a State under its
constitutional law and under public internatiorzal/]

Article 27 para. 2, first sentence

6. Article 27 of the Constitution of Ukraine proesl
"Every person has the inalienable right to life.

No one shall be arbitrarily deprived of life. THaty of the State is to protect
human life.

Everyone has the right to protect his or herdife health and the life and health
of other persons against unlawful encroachments.”

The relevant provision for the purpose of this apins no doubt the first sentence of para. 2.
Whereas para. 1 safeguards the right to life, teorsd paragraph, by its use of the word
"arbitrarily”, seems to contain an exception to ¢narantee in paragraph 1, an exception which
would accommodate the death penalty. Despite tieemability of the right to life established
by the first paragraph and despite the State's wufyrotect life, by virtue of the use of the
adverb "arbitrarily”, the Constitution would enalfe legislator to prescribe the death penalty
for certain crimes, provided it is applied in a falypredictable, non-arbitrary and equitable
manner. As a result, this provision would allow éapital punishment to the extent that if a
competent court imposed the death penalty in teescprescribed by law, it would no longer be
possible to contend that the sentenced personasaigrarily”" deprived of his life.

7. The Commission takes the view that the integtict set out above isolates the

(CDL-INF (96) 6, p. 6).
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substance of Article 27 para. 2 from its constiodl and international environment and
therefore can be neither complete nor correctbéeoves that several considerations would be
such as to modify or completely invalidate thigrptetation.

The absence of an explicit reference to capitalgtument in the Ukrainian Constitution

8. The Commission did not have access tdréneaux préparatoire®f the Constitution of
Ukraine in their entirety and cannot therefore mage of these as a means of interpreting the
above-mentioned constitutional provision. Nonetbglédhe Commission closely followed the
constitutional process in Ukraine and has actipelyicipated in the preparation of several parts
of the draft Constitution. It recalls in this respehat Article 22 of the draft Constitution
provided that "every person has the inalienablet tig life. No one shall be arbitrarily deprived
of life. The duty of the State is to protect hunfifey. The Commission concluded from this text
that the death penalty was abolished (cf. CDL (95) However, having regard to some doubts
expressed by Mr Holovaty at its 27th Plenary Mep(i@DL-PV (96) 27), it suggested in its
opinion on this draft that the Constitution shoelxpressly state that the death penalty is
abolished (CDL-INF (96) 6). This suggestion was fatibwed and Article 22 of the draft was
incorporated without any change in the ConstituttdrUkraine of 28 June 1996, in which it
became Article 27. The Commission regretted thissiopinion on the Constitution of Ukraine
adopted at its 30th Plenary Meeting (CDL-INF (9¥) 2

9. Furthermore, the Commission observes that Art2¥ para. 2 of the Ukrainian
Constitution reproduces word for word Article 6 gat, third sentence of the United Nations
Covenant on Civil and Political Rights. Howevererth is a major difference between the two
provisions. After laying down that "no one shalldrbitrarily deprived of life", Article 6 of the
Covenant explicitlymentions the death penalty (Article 6 para. 2) pretisely identifies the
cases in which it can be imposed and carried dogrel is, however, no such provision in
Article 27 para. 2 of the Ukrainian Constitutionh&/eas Article 6 of the Covenant, in para. 2,
treats the death penalty as an exception to therglerule of the right to life laid down in para.
1, this argument of general rule and exception seemenable as regards the death penalty in
the context of Article 27 of the Constitution. fifet Ukrainian constitution-making body had in
fact intended to permit the death penalty, usinichke 6 of the Covenant as a model, it should
have reproduced the model in full and explicitlymiened the cases where the death penalty
may be imposed. As Article 27 para. 2 has incotpdranly the general rule of Article 6 of the
Covenant, without replicating the exception, oneyrassert that the Ukrainian Constitution
does not countenance the death pefialty.

* According to the logic of Article 27, the advedtitrarily” appears to serves as an introductianpara. 3,
which can be validly interpreted as allowing deption of life for the purpose of protecting oneigndlife or the
lives of others (i.e. in cases of necessity or geray; self-defence).
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10. The same reasoning can be sustained on thedfaaiticle 2 para. 1, second sentence
of the ECHR. This provision stipulates that deattymot be inflicted on anyone intentionally,

save in the execution of a sentence of death. tderehe exception to the principle of right to

life constituted by the death penalty is exprepstyided for. But this is not so in Article 27 of

the Constitutior,

11. In these circumstances, it seems that the itdistality of capital punishment in
Ukraine cannot be established on a sound basidynfgranterpreting the adverb "arbitrarily".

Interpretation of the adverb "arbitrarily" in coitistional case-law relating to capital punishment

12. In constitutional case-law, the adverb "arhiffa has often been interpreted as

prohibiting (rather than allowing) the death penalt has indeed been argued that a capital
punishment system is impossible to manage withdnging a certain degree of arbitrariness
into it. No judge or jury are really in a posititmdecide according to objective criteria whether
one person deserves a death sentence and anotken e sentence of life imprisonment.

Moreover, whatever safeguards are guaranteedminai proceedings in a State founded on the
rule of law, one cannot rule out the possibility af mistake. These very safeguards,
paradoxically, can even yield situations which frdme convicted person's standpoint may be
considered arbitrary (including the death row pineeon)°

The Ukrainian constitutional context

13. Another issue concerns reconciling the ideattiainterpretation of "arbitrarily” in the

® It does not seem that the Ukrainian Constituticakimg power was inspired by the African Charterrtuman
and Peoples' Rights which is placed in a differegal environment and whose Article 4 follows dedént
wording: "Human beings are inviolable. Every hunfeaing shall be entitled to respect for his life dhe integrity
of his person. No one may be arbitrarily deprivéthis right".

® See the judgment of the European Court of Humght&in the case of Soering v. UK, Series A No, 1890.
See also the (dissenting) opinion of Justice Blackin the case of Callins v. Collins before ther8ope Court of
the United States (22 February 1994): "Experienes taught us that the constitutional goal of eliating
arbitrariness and discrimination from the adminéton of death (see Furman v. Georgia, 408 US, 238)
(1972)) can never be achieved without compromiaimgqually essential component of fundamental éssnie
individual sentencing. (...) Although most of tlublc seems to desire, and the Constitution appeapermit the
penalty of death, it is surely beyond dispute thahe death penalty cannot be administered coesilst and
rationally, it may not be administered at all. )(.ln the years following Furman, serious effortsrevenade to
comply with this mandate. State legislatures andeigte courts struggled to provide judges andgariwith
sensible and objective guidelines for determinimg whould live and who should die. (...) Unfortwhgtall this
experimentation and ingenuity yielded little of wRarman demanded. It soon became apparent thatedisn
could not be eliminated from capital sentencindhwiitt threatening the fundamental fairness due tefendant
when life is at stake. Experience has shown tlexttmsistency and rationality promised in Furmaae mversely
related to the fairness owed to the individual whensidering a sentence of death. A step towardsis@ncy is a
step away from fairness". See also the decisioth@fHungarian Constitutional Court of 24 October909
(judgment 23/1990) concerning the constitutionatifythe death penalty in Hungary under a constiusi
provision closely akin to Article 27 of the Condgiitn of Ukraine (Article 54 of the Hungarian Cahgion
provides in para. 1 that "Every human being in Republic of Hungary shall have the inherent rightite and
dignity, of which no one shall be arbitrarily deyed"). Several judges expressed the opinion thaitaia
punishment was in all circumstances “"arbitrary"heit because it arbitrarily changes the order of treues
protected by the Constitution - human life and @igheing on the top of the hierarchy of these &alu (Labady
and Tersztanszky), or because the right to life digdity, in view of its special character, canret restricted
(Solyom).
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first sentence of paragraph 2 of Article 27 maywpecapital punishment with the fundamental
provision of Article 3 of the Constitution that &rhuman being, his or her life and health,
honour and dignity, inviolability and security amcognised in Ukraine as the highest social
values". It is difficult to reconcile this idea Withe overabundance of other provisions which
expressly secure to everyone the inalienable siNgegght to life, compel the State to protect
life, enshrine the right to dignity, and prohibituel, inhuman or degrading treatment or
punishment. The Ukrainian Constitution in fact eam$ a broad array of provisions attaching
special importance to lifeand dignity which may come into play as regar@sdbath penalty
and, above all, Article 28 paras 1 and 2 of thed@itution, which reads as follows:

"Everyone has the right to respect of his or lgmity.

No one shall be subjected to torture, cruel, indwrar degrading treatment or
punishment that violates his or her dignity" .

14. The constitutionality of the death penalty he tUkrainian constitutional context
presupposes that the penalty and its executionp@mitted in the light of the provision
prohibiting cruel punishment or treatment. Whilesiige law (see the ukrainina criminal code)
may conceive capital punishmegdr senot to be inhuman or degrading, the reality ofdbath
penalty, its conditions and its effects which avereinherent and inevitable (proceedings,
extensions, delays, uncertainties, anxieties, totsnend destruction of the human being) have
on some occasions been regarded as prohibited aypesatment. The Soering judgment of the
European Court of Human Rights is a familiar exangdlthis approach. Another is the opinion
of A. Chaskalson, President of the South Africam&itutional Court in the case of the State v.
Makwanyane and Mchunu (Judgment No. CCt/3/94, & 1995):

"Death is a cruel penalty and the legal procesdgish necessarily involve
waiting in uncertainty for the sentence to be se&deaor carried out, add to the
cruelty. It is also an inhuman punishment for itdlves, by its very nature, a
denial of the executed person's humanity anddegrading because it strips the
convicted person of all dignity and treats him er &s an object to be eliminated
by the state."

15. In practice, Article 28 of the Constitution Okraine does not leave any room for the
execution of the death penalty.

Consideration of the European constitutional cantex

16. It may be helpful to consider the European llegaironment to clarify the obscure

meaning of the adverb "arbitrarily”. Judge Solyamhis concurring opinion in the judgment of

the Hungarian Constitutional Colrtrecommended that "the present international jositi

regarding capital punishment be taken into accasnan objective frame of reference by the
Constitutional Court".

17. In this respect, it must not be forgotten eiitough Protocol No. 6 to the ECHR is an

" In particular Articles 27 and 28 but also the Pralale to the Constitution and Articles 3 para. 2,[@ta. 2,
22, 24,92 para. 1.1, 102 para. 2, 104 para. 3, bt 2 and 157 para. 1.

8 See note No. 6 ahove.
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optional protocol, the intention to ratify it hagdome one of the conditions of a State's
accession to the Council of Europe. In Resolutibd41(1994), the Parliamentary Assembly
issued an unequivocal appeal for the abolition afital punishmerit. Furthermore, since
Latvia's accession to the Council of Europe in 1284new member States have undertaken to
sign and ratify not only the ECHR but also the &tots thereto including Protocol No. 6
concerning the death penalty. Ukraine, when it d@edeon 9 November 1995, undertook to
place a moratorium on executions and to abolisiddah penalty without reservations within
three years by ratifying Protocol No. 6 to the ECHPh 5 May 1997 Ukraine signed the
protocol and is consequently obliged to refrainrfracts which would defeat its object and
purpose Still more recently, the Heads of State and Gawemt of the Council of Europe
member countries solemnly issued an appeal foutieersal abolition of the death penalty,
insisting on the maintenance, in the meantime xaftiag moratoria on executions in Europe
(Final Declaration of the Second Summit of HeadState and Government of the Council of
Europe, Strasbourg, 11 October 1997).

18. In its Mc Cann v. UK judgment (Series A, No4R2the European Court of Human
Rights stresses that the safeguarding of the tighife is one of the Convention's most
fundamental provisions. Together with Article 3.eitshrines one of the basic values of the
democratic societies making up the Council of Eardp

19. The Commission therefore feels able to asbkattEuropean law, in its national and
international dimension, tends towards the abalibbthe death penalty and that this evolution
is apt to become a basic component of Europeancpofaler. Where the death penalty is still
provided, it is only admitted within a strict logid transition. In any case, its execution is no
longer tolerated. This position must necessarilydb@n into consideration in interpreting the
Constitutions of Council of Europe member States.

3. CONCLUSIONS

20. The Commission finds that the Constitution & dihe contains no provision expressly
prescribing the death penalty; nor does it cordanprovision for its explicit abolition.

21. The question of the constitutionality of thetthepenalty must therefore be addressed by
interpreting the relevant provisions of the Consiin in the light of the Constitution as a whole
but also having regard to international commitméamsling upon the State of Ukraine seen in
the light of relevant international developments.

22. The Commission notes the outstanding importavtueh the Ukrainian Constitution
attaches to the right to life and the right to ee$dor human dignity. It also draws attention to
the obscureness of the term "arbitrarily” in thestfisentence of Article 27 para. 2, re-

° See also the Resolution adopted in Geneva by3ttesession of the United Nations Commission on atum
Rights on the question of the death penalty (E/ANS¥/1.20) and the European Parliament Resolutbii2
June 1997 on the abolition of the death penalty.

10 Under the terms of Article 18 of the Vienna Cotieanon the Law of Treaties, "a State is obligedefrain
from acts which would defeat the object and purmdsetreaty when: a) it has signed the treaty ..."

" The Human Rights Chamber of Bosnia and Herzegpinnigs decision of 7 September 1997 in the cdse o
Damjanovic v. the Federation of Bosnia and Herzegowef 7September 1997, held that the same wafrtiee
provisions of Protocol No. 6 ECHR.
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emphasising that this term does not necessarilgdate an exception to the right to life and
that on occasion it has served as a legal basabfalitionist contentions. Moreover, the effect
of Article 28 of the Constitution protecting thgit to human dignity and prohibiting cruel,
inhuman or degrading treatment or punishment wbaltb confine any possibility of instituting
and carrying out the death penalty to a virtuatipexistent field. It notes lastly that the death
penalty is not admitted in the European legal asezpt on a transitional basis and that in any
case its execution is no longer tolerated.

23. Having regard to:
- the absence of an explicit constitutional fouratagallowing for the death penalty;

- the ambiguity of the term "arbitrarily” in thedt sentence of Article 27, para. 2 of the
Constitution of Ukraine;

- the fact that Article 27, para. 2 has incorpataialy the general rule of Article 6 of the
United Nations Covenant on Civil and Political Rgh(right to life) without
reproducing the exception (death penalty);

- the importance which the Ukrainian Constitutittaehes to the right to life;

- the fact that the constitutional prohibition efiel and inhuman or degrading treatment
or punishment leaves practically no room for mamnitg and executing the death
penalty in Ukraine;

- the evolution of the European public order towgdtte abolition of death penalty;

the Commission considers that the death penaltyatabe deemed consistent with the
Constitution of Ukraine.
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APPENDIX |

Comments on the constitutional issues which mightebraised by the death penalty
in Ukraine in the light of the Constitution of 28 June 1996

by Gérard Batliner

With the Constitution of 28 June 1996, Ukraine gdtgelf the legal status of a modern,
demaocratic, socially-oriented State governed byrthe of law. Compared with the situations
that prevailed in the past, the new Constitutioomgha change of attitude. At a constitutional
level the State has transformed itself into theasdr of humankind. Serving and protecting
human beings, on whom society places the highdseyveé fundamental to the State's very
being and gives a direction to its activities (&l 3)**> The Venice Commission recently
commented on the new Constitution's shortcomings ather points open to criticism in an
Opinion of 7 and 8 March 1997 (CDL-INF (97) 2).

Considerations relating to the death penalty oalislition in the light of the new Constitution
of Ukraine

l. The first sentence of the second paragraph w€l&r27 of the Constitution reads:
"No one shall be arbitrarily deprived of life."

Through the use of the word "arbitrarily”, thisioi&l English translation appears to include a
reservation allowing of the death penalty (deprorabf life). The inference is that the law can
to some extent make the right to life less absolLiteough this proviso in the first sentence of
the second paragraph of Article 27, the Constitutiould seem to allow the legislature, acting
in a lawful, predictable, non-arbitrary, non-disaimatory manner, to prescribe or decide on
application of the death penalty for certain cringespite the fact that capital punishment is (as
a rule) banned.

The question is how can a conclusion along thess Ibe reconciled with the plethora of other
constitutional provisions (and the Constitution aasvhole), whereby everyone is expressly
guaranteed the inalienable, individual right te [ffirst paragraph of Article 27), to its protectio
(second sentence, second paragraph of Article 2T )t@ respect for his or her dignity (first
paragraph of Article 28), whereby cruel, inhuman degrading treatment or punishment
violating that dignity is prohibited (second paiggn of Article 28), and so on.

The specific provisions are:
"Every person has the inalienable right to lifi@'s{ paragraph of Article 27);

"The duty of the State is to protect human life8qond sentence of second paragraph
of Article 27);

12 Articles cited from the Ukrainian Constitution abased on an official English translation publishiegl the
Ministry of Justice of Ukraine (the only authertéigt is the Ukrainian version).
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"Everyone has the right to respect of his or ligmity" (first paragraph of Article 28);

"No one shall be subjected to torture, cruel, mhno or degrading treatment or
punishment that violates his or her dignity" (setparagraph of Article 28);

"The human being, his or her life and health, hwnand dignity, inviolability and
security are recognised in Ukraine as the higlsesial value" (first paragraph of
Article 3);

"All people are free and equal in their dignity (first paragraph of Article 21).

See also the Preamble, the second paragraph ofeABti the second paragraph of Article 21,
Articles 22 and 24, indent 1 in the first paragrapirticle 92, the second paragraph of Article
102, the third paragraph of Article 104, indenh Zrticle 116, and the first paragraph of Article
157.

The special, fundamental importance assumed byighe to life and related rights in the
Ukrainian Constitution is, on the whole, entiretynsistent with the leading opinions or major
reports cited below, all of which were mentione@ irecent judgment of the new Constitutional
Court of South Africa. After making a reasoned assent of the issues in national,
comparative and international law, the court hélat the death penalty violated the interim
Constitution of 25 January 1994 (The State v. Tkivenyane and M. Mchunu, Constitutional
Court Case No. CCT/3/94, judgment of 6 June 1$9%Bhe judgment refers to descriptions of
the right to life as "the supreme right", "one &ietmost important rights”, "the most
fundamental of all rights", "the primordial right"the foundation and cornerstone of all the
other rights", "le droit supréme. la condition nécessaire — I'exercice de tous les!', "le
noyau irréductible des droits de 'homme", the rgmaisite for all other rights", and a right
which is "basic to all human right&*.

I. Reconciling the above-mentioned provisions loé tUkrainian Constitution with the
reservation (“arbitrarily”) would be a matter o€ognising not only that the death penalty and
execution of that penalty in themselves constit@dgermitted) exception to the right to life,
but also that the penalty per se was compatibla wie ban on cruel, etc., punishment or
treatment, in other words that the death penalty execution thereof were not in themselves
cruel, inhuman or degrading treatment or a punisitnvaich violated a person's dignity.

This approach might possibly be adopted in intewnat law to reconcile with the
contradictions, or in a way permit their co-existent was this kind of difficult situation which
the European Court of Human Rights encountereliérSbering case,with regard to Articles

2 and 3 of the European Convention on Human Ridfhtaccording to positive law, the death
penalty is, in principle, not an inhuman or degngdpunishment or treatment, it becomes

13 0On the same subject see also William A. Schalsmmsjth Africa's new Constitutional Court abolishies tleath
penalty”, Human Rights Law Journal, Vol. 16, pp3 #3

14 Cited in the article by William A. Schabas, p. 143

15 Soering case, Series A, Vol. 161 (1990), p. 40F%
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difficult to argue that, on the other hand, thditiea of this penalty, and the circumstances and
consequences which it necessarily entails and wdnielstrictly unavoidable (procedural steps,
extensions of proceedings to respect the rightheidefence, waiting, uncertainties, the final
decision, anguish, suffering, elimination of a hanizing), are not permitted. If the death
penalty, which is, in principle, recognised as &oegtion to the right to life, is not in itself of
the nature of an inhuman or degrading punishmetrteatment, it may in principle be largely
acceptable.

The opinion expressed by Arthur Chaskalson, Prasidkthe Constitutional Court of South
Africa, in the above-mentioned recent judgment boligion of the death penalty (8 26) is
clearly closer to modern-day beliefs and perceptifrthe truth®

"Death is a cruel penalty and the legal processdsch necessarily involve waiting in
uncertainty for the sentence to be set aside ofedaout, add to the cruelty. It is also an
inhuman punishment for it.. involves, by its very nature, a denial of the exed person's
humanity' (Furman v. Georgia, 408 U.S. 238, 290/219Brennan, J., concurring]) and it is
degrading because it strips the convicted persatfi dignity and treats him or her as an object
to be eliminated by the state.”

There is nothing to add to this. The Franck repbrt5 September 1994 on abolition of the
death penalty (Doc. 7154), submitted to the Padiatiary Assembly of the Council of Europe,
is couched in similar terms.

M. In Ukrainian domestic law, since two excepsomome into play, the traditional
approach of "lex specialis derogat legi (constidili) generali ", or that a special provision
derogates from a general rule, must be used t@ sbk conflict and ensure appropriate legal
treatment in tune with reality. Where internatiolaa allows of no departure from or exception
to the ban on inhuman or degrading punishmenteatrtrent (see, for instance, the Soering
judgment, p. 34, § 88), a similar prohibition imastic law, in principle broader in scope, may
(under the lex specialis derogat legi generali @pgn) be made less absolute by special
provisions, in so far as this does not affect titernational guarantees. The first sentence of the
second paragraph of Article 27 ("No one shall Hatrarily deprived of life") thus appears,
through the use of the term "arbitrarily”, to resethe right for the legislature to prescribe the
death penalty for certain crimes, by way of exagpto the right to life and also to Article 28 of
the Constitution. This kind of traditional approach more than playing around with
methodology. It is more consistent with a true pption of the dark reality of the death penalty
and with the now increasingly widespread belief ttave emerged in recent decades. In legal
terms the death penalty is an exception to Artizleand 28 of the Constitution.

16 Also cited in William Schabas's article, HRLJ b6,136. See also, inter alia, Christoph Schreu@apital
punishment and human rights"; FS Rudolf Bernhdli@gcht zwischen Umbruch und Bewahrung", Berlin 1995
pp. 563 ff.; Thomas Giegerich, "Richtermacht undélstrafe in den USA: Gewaltenteilung, verfassuagsiEhe
und volkerrechtliche Humanitatsstandards in Kadlisi, EUGRZ 1995, pp. 1 ff.
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In my opinion, this exception does not come witthi@ scope of the first paragraph of Article 64
on the restrictions permitted or possible under@bastitution, the rule contained in the second
paragraph of Article 22 (considered separatelynocanjunction with the first paragraph of
Article 64), which seems to guarantee a core ofdnunights (in essence), or the first paragraph
of Article 157, whereby human rights shall be gotead for all time. Under the proviso
("arbitrarily") made in the first sentence of treeand paragraph of Article 27 it is not a matter
of restricting or rescinding a guaranteed right,dfltestablishing an exception to a right, namely
an exception to the right to life and to Article 28

On the other hand, the proviso inherent in the temitrarily” is an exception that is lacking in
clarity, if not outright confused, and scarcelyigattory in the light of its potential scope, and
one which has not been put into effécit should nonetheless be said that under the maimi
law that existed when the new Constitution came fiatce the death penalty could be imposed
for certain crimes, but that law is subject torhles on compatibility with the new Constitution
(Chapter XV, Transitional Provisions, point 1). el the text of the Constitution of Ukraine,
the first paragraph of Article 6 of the Interna@brCovenant on Civil and Political Rights,
where the term "arbitrarily" is likewise used, aadt provides a context, which clarifies the
situation. The wording of Article 2 of the Europe@onvention on Human Rights differs on
account of its precision. In the light of the Ukian Constitution, it is for the Ukrainian
parliament to give concrete meaning to the terrhitiarily". However, as an exception to two
articles (Articles 27 and 28), the expression nmted be interpreted restrictively. This is all
the more necessary in that the concept of the Hdgeatalty” or "capital punishment” is not even
mentioned in the Constitution of Ukraine (in costrep Article 6 of the International Covenant
or Article 2 of the European Convention, for exagpl

What is more, to put this reservation properly ieftect, it is necessary to bear in mind the
mass of constitutional counterbalances. Therenbae series of rules with which it clashes. It
is a feature of Ukraine's present constitution thiastys emphasis, through the many repetitive,
well-drafted, clear, detailed provisions it congion respect for human life and dignity (see,
above all, the other sentences of Article 27 anticles 28, 21 and 3 previously cited). The
second paragraph of Article 28 not only bans "crighuman or degrading treatment or
punishment" but (unlike other constitutions andetinational instruments) also adds and
reiterates the words "that violates his or her ititinls this a response to the unhappy
experiences of the past?

The tendency of the Ukrainian Constitution is t@gel extremely narrow limits on any
application of the death penalty, if not to virtyalule out such a decision, and the Ukrainian
parliament would be particularly true to the spifithe Constitution, and to the text as a whole,
if it did not avail itself of the possibility of pscribing or deciding on application of the death
penalty.

It is clear that not only the death penalty, babahe procedure whereby it is executed, must be
given a legal basis (see Articles 1, 6 and 8 (fr&t second paragraphs) of the Constitution).

7 See Manfred Nowak, "UNO-Pakt {iber biirgerliche politische Rechte und Fakultativprotokoll — CCPR —
Kommentar", Kehl am Rhein 1989, pp. 111 ff. (11§esa (on Article 6 of the International CovenantQiwil and

Political Rights)
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V. Public international law: My comments do nokeanto consideration the international
commitments made by Ukraine with a view to its asa to the Council of Europe (see
Opinion No. 190 (1995) of the Parliamentary Assemdoh the Application by Ukraine for
Membership of the Council of Europe, Resolution) @5 of the Committee of Ministers on the
Invitation to Ukraine to Become a Member of the @o@uof Europe, and Resolution 1112
(1997) of the Parliamentary Assembly of the Coun€iEurope) or other undertakings under
international law and their potential impact in destic law.

Vaduz, 28 May 1997
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APPENDIX I

Comments on the constitutional issues which mightebraised by the death penalty
in Ukraine in the light of the Constitution of 28 June 1996

by Mr J. Helgesen

1) As will be recalled, | was asked, at the meeiimgvenice in June, to submit my
reflections on document CDL (97) 15 regarding g8saié of capital punishment in Ukraine. The
document is drafted by Mr Gerard Batliner

2) | basically share the views and the conclusdyasg/n by Mr_Batlineiin his report. There
is no need for me to repeat his reasoning in mympdpshall, for practical purposes, restrict
myself to supplement some of his arguments.

3) Like Mr Batliner | shall restrict myself to analyse the given nwedwithin the
domestic legal framework of Ukraine. | shall notezrinto a discussion on the legitimacy of
capital punishment under international law.

4) The obvious point of departure of our analysiArt. 27, para. 2: "No one shall be
arbitrarily deprived of life". From this point ofegarture, | shall pursue two avenues (infra. 5
and 6).

5) One option is to argue that the word "arbityarindicates that capital punishment is
permissible under the new Constitution, the legal rationaletpeas expressed by Mr Batliner
that capital punishment is an exceptimom the general prohibition (with the obvious
interpretative implications following from such anclusion).

Two issues present themselves for further discassiader this alternative.

Firstly, one shall have to establish whether "aaihiliy/" is the correct translation of the authentic
text. If, as indicated by Mr Batlinegn his report, the concept might rather be traadlanto
English by the word "voluntarily”, | feel somewHasitant to accept that capital punishment is
a legitimate exception from Art. 27.

Secondly, one shall have to raise the obvious muresthy one single concept, "arbitrarily”, is
the operator which - alone - opens the door tetimstitutionnality of capital punishment. | tend
to believe that the reason is that this phrase alynat the international arena, is construed to
permit capital punishment. If so, one should imratly add, however, that in the international
human rights normative system, the legitimacy gbited punishment is normally secured
through an explicit reference to capital punishn{see for instance ECHR art. 2 and CCPR art.
6). One might therefore ask whether the legitimaicgapital punishment is weakened by the
fact that the Constitution of Ukraine does noteseplicitly that Art. 27 allows this ultimate
form of punishment. In other words, one might ewlme to ask whether a pure textual
interpretation (which is the only method | am afalepply in this case) defends the conclusion
envisaged by Mr Batlinethat capital punishment is an exception fromgaeeral prohibition
against the deprivation of life.
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6) Another opinion is to argue that the word "agbity” indicates that capital punishment
is not permissible since the effective use of such punishment nead@ssconstitutes
"arbitrariness”. This reflects a discussion whies bbeen going on for decades in those states
which still apply the death penalty. The oppondratge persistently argued that it is impossible
to administer a system of capital punishment wittamy arbitrariness, in one way or the other.
They would argue that no judge or no jury mightideavith the necessary objectivity that one
person "deserves" to be executed, while anotheopés sentenced to spend the rest of his life
in prison. Furthermore, a legal system in a siatespective of the most sincere efforts to pay
attention to the guarantees inherent in a staterged by the rule of law, will from time to time
commit mistakes. In addition - paradoxically - tagal guarantees involved before the person
sentenced is actually executed, might create gitsthich, seen from the point of view of the
convict, appear to be an arbitrary nature (thettdeav phenomenon"). Finally, this side would
argue that any legislation, imposing the death Ipefa certain crimes, will be of an arbitrary
nature, since certain segments of the populatiennaore likely to commit these serious
offences, and that the likelihood of doing so tmiately linked to social factors outside of the
control of the person himself.

In the United States, such hesistance is expressaaong many others - in the dissenting
opinion of Justice Harry Blackmuin the Supreme Court i@allins v. Collins(February 22,
1994):

"Experience has taught us that the constitutiggoal of eliminating arbitrariness and
discrimination from the administration of deatlee $urman v. Georgiasupra, can
never be achieved without compromising an equafsential component of
fundamental fairness - individual sentencing.

Although most of the public seems to desire, dedQonstitution appearts to permit,
the penalty of death, it surely is beyond dispiigt if the death penalty cannot be
administered consistently and rationally, it mayme administered at all.

In the years followingFurman serious efforts were made to comply with this
mandate. State legislatures and appellate comaggsed to provide judges and juries
with sensible and objective guidelines for deteing who should live and who should
die.

Unfortunately, all this experimentation and ingényielded little of whatFurman
demanded. It soon became apparent that discretoid not be eliminated from
capital sentencing without threatening the fundatalefairness due a defendant when
life is at stake.

Experience has shown that the consistency andnedity promised inFurman are
inversely related to the fairness owed the indigldwhen considering a sentence of
death. A step towards consistency is a step awway fairness".

7) An argument which leads in the opposite direxctis the observation that, according to
Art. 64 of the Constitution of Ukraine, the riglasd freedoms protected in a number of articles,
including Art. 27, shall be restricted even "undmmditions of martial law or a state

emergency"”. One might claim that if Art. 27 is doaed so as to prohibit capital punishment,
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Art. 64 would extend this limitation on state auttyoto a degree which needs to be carefully
analysed. One issue is to ban the death penaliggdpeaceful circumstances. Quite another
issue is to restrict the application of this ulttsmaenalty during the most sinister periods in the
life of the democratic state. Such a step is defiia radical step, also compared to the
international efforts aiming at the eliminationaaipital punishment. So far, the main approach
is to fight against the death penalty as a reat¢tidordinary” crimes.

In those states which, at present, have abolidfeddath penalty even during war-times, some
of the more sceptical politicians may have felt saomfort in the fact that the legal situation -
if need be - may be amended by a statutory providfacapital punishment is excluded by a
constitutional provision, this option is more cumdmne, since the process of introducing
amendments is more complicated. In the situatidh@tJkraine, however, | shall have to recall
the fact that "[t}he Constitution of Ukraine shadit be amended in conditions of martial law or
a state of emergency” (Art. 157, para. 2). Thisrdeotherefore effectively closed in the
Constitution of Ukraine; it may be opened only tlgh an amendment of the Constitution
during peaceful circumstances.

8) My conclusion tends to be similar to the conidossubmitted by Mr_BatlinerThe
answer to the question presented to us, cannoedehed by absolute certainty. There is
obviously room for doubt and differing views. | dot hesitate, however, to follow Mr Batliner
when he advises the Ukrainan legislature that thveyld be complying in a particular faithful
manner with the spirit and whole tenor of the Cibuison if it were to decide against, or make
no statutory provision for capital punishment".
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APPENDIX I

Brief comments on the lawfulness of the death pertsl
under the Ukrainian Constitution of 28 June 1996

by Giorgio Malinverni
Professor at the Faculty of Law, Geneva University

At the last meeting of the Venice Commission (JW®97), | was asked to make brief
comments on the lawfulness of the death penaltemutice Ukrainian Constitution of 28 June
1996 (CDL 97 (15)).

The Ukrainian Constitution contains a whole seoiiggrovisions designed to protect human life
(Article 27 para. 1, Article 27 para. 2, secondteece, Article 3 para. 1) either indirectly, by
stating the right to respect for human dignity {@e 28 para. 1) or by prohibiting inhuman or
degrading treatment(Article 28 para. 2).

The key question is therefore whether or not, ewof such a broad array of provisions, the
Ukrainian Constitution can still be interpretecallewing the death penalty.

The provision at issue is Article 27 para. 2 of @enstitution and, in particular, the adverb
“arbitrarily” which is used there (“No one shall bebitrarily deprived of life”). Is it possible to
allow this provision to leave the door open todieath penalty to the extent that, if a competent
court inflicts the death penalty in the cases pilesd by law, it can no longer be contended that
the person sentenced to death is “arbitrarily” teior of his/her life.

If we take the view that the adverb “arbitrarilgnders the true meaning of Article 27 para. 2 of
the Ukrainian Constitution in its original versiaih,is not certain that this provision can be
interpreted as implicitly authorising the deathadgn

Article 27 para. 2 of the Ukrainian Constitutiopmeduces word for word the 3rd sentence of
Article 6 para. 1 of the United Nations CovenantQil and Political Rights. However, there
is one major difference between the two provis@sa whole.

After stating that “no one shall be arbitrarily depd of his life”, Article 6 of the UN Covenant
explicitly mentions the death penalty (Article &aa2), clearly stating the cases in which the
death penalty may be imposed and carried out. Tisel®wever, no such provision in Article
27 para. 2 of the Ukrainian Constitution. Whereascke 6 para. 2 of the Covenant considers
the death penalty as an exception to the prinaptée right to life provided for in para. 1, the
argument of a “general rule/exception” seems tdariee untenable as regards the death penalty
in the context of Article 27 para. 2 of the UkraimiConstitution, precisely because Article 27
does not expressly mention the death penalty.

In other words, it can be argued that if the Ukeainconstitution-making body intended to
permit the death penalty, using Article 6 of thev@umant as a “model”, it should have
reproduced the “model” in full and explicitly meoried the cases in which the death penalty
may be imposed. As Article 27 para. 2 has meréigreged the general rule of Article 6 of the
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Covenant, without including the exceptions, it igsgible to consider that the Ukrainian
Constitution does not condone the death penalty.

The same reasoning can be sustained on the bagididé 2 para. 1, second sentence of
Article 2 of the ECHR. This provision stipulatesattdeath may not be inflicted on anyone
intentionally, save in the execution of a deathteygre. Here, too, the exception (= death
penalty) to the principle (the right to life) ispessly provided for.

My third observation concerns the role and placatetnational law in the interpretation of the
Constitution.

In view of the increasingly intensive osmosis b&mwenational and international law, the
growing tendency for the review of constitutionalio overlap with the review of compliance
with treaty provisions and the fact that “interna@l constitutionality” and “supra-

constitutionality” are increasingly frequent conisept appears to me to be difficult to uphold
the idea of examining the lawfulness of the deahafty purely from the point of view of the
constitutional law of a particular State.

The link between constitutional law and internatiolaw is particularly obvious in the human
rights field, as can be seen in even the recenstitotions of certain States. For example,
Article 20 of the Romanian Constitution of 1991pstates that “constitutional provisions
concerning the citizens’ rights and liberties shallinterpreted and enforced in conformity with
the Universal Declaration of Human Rights, with ttewvenants and the treaties Romania is a
party to. Where any inconsistencies exist betwéencbvenants and treaties on fundamental
human rights Romania is a party to, and internatideawv, the international regulations shall
take precedence”.

This article, which is based on Article 10 paraof2the Spanish Constitution, has been
incorporated into other constitutions, for examiiltcle 17 para. 1 of the Russian Constitution
of 1993.

In conclusion, it seems to me that, as far as fonetal human rights are concerned, it is
becoming increasingly artifical to distinguish betm a State’s obligations under its own
constitutional law and under international pubkevl The question of the death penalty in
Ukraine should therefore also be examined in tji# Ibf the growing tendency in international
law to proscribe the death penalty (see ProtocoléNo the ECHR concerning the abolition of
the death penalty) and the 2nd Protocol to theddriations Covenant, which aims to abolish
the death penalty.

Geneva, 16 September 1997



