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Introduction

At the dawn of the twenty-first century, constitutal courts have become one of the pillars of
the primacy of law and, more generally, of constial law. Even though their role and

jurisdiction differ from State to State, since thegre instituted in very different historical and

political circumstances, it is essential that theécisions should be carried out effectively.
Accordingly, the main aim of this study is to catesi the effects of judgments of constitutional
courts and their execution, an exercise which Wwél carried out in Parts 2 and 3. These
questions, however, cannot be divorced from an @ation of the type and purpose of the

review of constitutionality, which will be considset in Part 1.

Consequently, this study is not confined to isstedating to the execution of constitutional
decisions, but sets out to provide a general dasmni of the functioning of constitutional courts
of States taking part in the proceedings of theid&i€ommission. The study is based on the
guestionnaire on judgments of constitutional coard their execution which was adopted by
the Venice Commission following its #3aneeting (June 200b) 45 Statéssent replies to the
guestionnaire to the Secretariat.

For the purposes of this study, the term “constihal courts” refers not only to judicial bodies
with the name “Constitutional Court” but also taue@lent bodies of last instance which review
constitutionality.

What may be involved is:

- a constitutional court which is, in principlegtionly competent court in constitutional review
matters, and which therefore carries out concerdraéview, be itex post factolexamples:
Austrig®, Italy*, Latvig®) or preliminary reviewRrance) or both Hungary);

- a supreme court which determines constitutionspputes at last instance in the context of a
system of diffuse reviewQanad, Ireland’, Japart®, Netherlands, Norway, United Stats

- an intermediate situation: for exampleHstonia the Supreme Court carries out concentrated
review; inIsrael the constitutional court participates in a systemciw combines both diffuse
and concentrated review; iFortugaf® and to an even greater degree Multa’, the
constitutional court is involved in a diffuse systef review; inGreece the higher courts rule as

1 CDL (2000) 45.

2 Albania, Andorra, Armenia, Austria, Azerbaijan,|§iam, Bosnia and Herzegovina, Bulgaria, Canadaaa,
Cyprus, Czech Republic, Denmark, Estonia, Finl&mdnce, Germany, Greece, Hungary, Iceland, Irelsnael,
Italy, Japan, Republic of Korea, Latvia, Liechtemst Lithuania, Luxembourg, Malta, Moldova, Netlaerds,
Norway, Poland, Portugal, Romania, Slovakia, SliaeBpain, Sweden, Switzerland, Turkey, Ukraineitéh
States, Uruguay. See document CDL (2000) 89 andiB9av.

%See in particular Article 140 of the Constitutid®st.).

* Cf. Article 134(1) Cst.

> Article 16 of the Law on the Constitutional Court.

® Article 54 and 61 Cst.

’ Article 1 of the Law on the Constitutional Court

8 Article 35 ss of the Law on the Supreme Court.

° Article 34(4)(1) Cst. (see also Article 34.3.2).

10 Article 81 Cst.

1 Article 111, VI(2) Cst.

12 Article 149(3) Cst., Article 2 ss of the Law on@&titutional Review Court Procedure.

13 Cf. Article 280 Cst.

4 Article 95 Cst.
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courts of last instance in a system of diffuseaevibut cases are referred to a Special Supreme
Court when the higher courts have issued conflictimings as to the constitutionality or the
meaning of a law.

I. Thetype and purpose of the review of constitutionality
The review of constitutionality takes different rice depending on the State concerned.
Furthermore, the various types of constitutionale® have differing consequences with regard

to the carrying out of judgments, which explaingpithis appropriate to consider them here.

1. Preliminary review

Preliminary or preventive review is carried outlwregard to a legal text before it enters into
force. Such review is generally carried out by ¢iomsonal courts France®) or supreme courts
(Estonid®), which carry out a concentrated review. In sorteeS, preliminary review is carried
out only with regard to international treaties, rdi®y enabling any conflict between
constitutional law and international law to be aleml @rmenid’, Azerbaijad® Bulgaria®,
Lithuania®, Slovenid', Spaif’); the German Constitutional Court has even introduced
preliminary review of laws ratifying treaties wighview to avoiding such conflicts. kustrig®
and Italy**, preliminary review is confined to the allocatiof competences between central
government and the Lander or regions. Preliminawemw is not precluded in systems which, in
principle, practise diffuse review, such @anada where it exists in the form of a request for a
consultativé® opinion, orlreland (where it falls exclusively to the Supreme C&)rtin Norway,
Parliament may ask for the opinion of the Suprerer€on points of lavf’

As we shall see later, preliminary review raisesyview problems as far as execution is
concerned. This is because the contested act sjuigly does not enter into force and is not
liable to be implemented.

2. Abstract review

Apart from preliminary review, abstract review afnstitutionality relates to provisions that are
already in force, and hence is carried exipost factoSuch review exists in most States with a
system of concentrated review, with the exceptibthe Republic of Koreaand Luxembourg
Moreover, it is not ruled out in States applyinffudie review Canada, Irelandand Switzerland

- in the case of legislative measures of the cafpn

Abstract review — whether it be solely preliminéfiyst case), solelgx post factgsecond case)
or a combination of the two (third case) — is @rout generally at the request of an authority.

!5 Articles 54 and 56 ss Cst.

16 Article 107 Cst., Article 4(1)(2) and 4(1)(5) dfet Law on Constitutional Review Court Procedure.
7 Article 100(2) Cst.

18 Article 130(lI1)(6) Cst.

19 Article 140(1)(4) Cst.

20 Article 105(3)(3) Cst. and 73(3) of the Law on thenstitutional Court.
2L Article 160(2) Cst.

22 Article 95(2) Cst.

2 Article 138(2) Cst.

24 Cf. Article 39 of Law N 87 of 11 March 1953.

% Articles 55-56 of the Law on the Supreme Court.

% Article 26 Cst.

27 Article 83 Cst.

8 Article 84 of the Federal Law on the Organisaiidihe Judiciary.
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Examples:

- France (first case): a case may be referred only by tresiBent of the Republic, the Prime
Minister, the President of the Assembly, the Peasicbf the Senate, or sixty members of the
National Assembly or Senatéts

- Romania(first case): a case may be referred by the Reasidf Romania, the President of
either of the two Chambers of Parliament, the govemnt, the Supreme Court of Justice or at
least 50 Deputies or 25 Senaffrs

- Czech Republi¢second case): an application for the annulmenégitlative provisions and
others, may be made by actively legitimate bodsesh as the President of the Republicabr
least forty-one Members of Parliam&nbr also following the lodging of a constitutional
complaint?

- Moldova (second case): cases many be initiated beforeCihwstitutional Court by the
President of the Republic, the government, the &f#émi of Justice, the State Prosecutor,
Members of Parliament and parliamentary grégps

- Bulgaria (third case: preliminary review relates solely itternational treatied} the
Constitutional Court meets at the request of astleme-fifth of Members of Parliament, the
President, the Supreme Court of Cassation, theeBgrAdministrative Courthe Council of
Ministers or the State Prosecuifor

- Portugal (third case): preliminary review is requested Ibe tPresident of the Republic
(Ministers in the case of lower-ranking provisigresy post factaeview by the President of the
Republic, the President of the Assembly of the Ré&puthe Prime Minister, th€®rovedor da
Justicia the Prosecutor of the Republic, one-tenth of Members of the Assembly of the
Republic, the Ministers of the Republic, the regidegislative assemblies, eft.

- Hungary (third case): although preliminary review can ohby requested by the President of
the Republi’, any citizen may requesi post factaeview without the need to demonstrate a
particular interestactio popularig®.

- ltaly (third case): preliminary review relates only tgimnal laws and to those enacted by the
provinces of Trento and BolzatipState legislation, on the other hand, is sulijeek post facto
review in the abstract at the request of a regiosne of the afore-mentioned provintes

2 Articles 54 and 61 Cst.

30 Article 144.a Cst.

31 Article 64 of the Law on the Constitutional Court.
32 Article 74 of the Law on the Constitutional Court.
33 Article 25 of the Law on the Constitutional Court.
3 Article 149(1)(2) and (4) Cst.

% Article 150(1) Cst.

% Articles 279 and 281 Cst.

37 Article 35 of the Law on the Constitutional Court.
%8 Article 32a(3) Cst., Articles 1(b) and 21(2) oéthaw on the Constitutional Court.
39 See in particular Article 127 Cst.

“0 Article 2 of Law N 1 of 9 February 1948.
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- Liechtensteimpresents a special case. First there is the clagse of abstracéx post facto
review at the request of the government, a munitypar, more innovatively, one hundred
citizens, but only in respect of orders of the exize*’. Secondly, where a law does not strictly
speaking infringe the Constitution but is nonetbglaot wholly in conformity with it, the State
Court can deliver an “appeal decision” directedhat legislature, with a view to amendment of
the law in question. This procedure is the resutecent new — and disputed — case law. Lastly,
although there is no real provision for preliminagview, the Court can deliver advisory
opinions on general matters of constitutional faw.

3. Referral of preliminary questions

The constitutionality of provisions may also beiesved when considering a specific case
(referral of preliminary questions — also knowrspscific or incidental review).

Specific review exists in the first place in sysseai diffuse review (example€anada, Japan,
Malta*®, Netherlands, Portug4l, United State¥).

In contrast, in States where there is concentreggtw of constitutionality, review takes the
form of a reference for a preliminary ruling by toedinary courts to the Constitutional Court.
This system is applied, for example, Bstonid®, Italy*’, Lithuanid®, Luxembourd and
Turkey®.

Preliminary referrals may be combined with the pmbty of bringing proceedings in a specific
case before the Constitutional Court for violatimhconstitutional rights, which may in turn

. L . . . . 51 2 ..
result in a preliminary ruling on legislative mesesi(examplesAlbania, Andorra?, Austriain
administrative matter§ Hungary*, Slovakid®, Spain®).

4. Direct action before the Constitutional Court

In many States, individuals may bring a direct@ctgainst decisions liable to detract from their
constitutional rights, in particular where the lote®f the constitution is the result of the deaisio
itself and not of a legislative measure.

This is the case first of all in states in whicfue review of constitutionality exists (examples:
Canadd’, Finland®, Greece, Malt®, Switzerlanfl, United Statée¥).

“L Article 104(2) Cst., Articles 11, 24 and 26 of thew on the State Court.
“2 Article 16 of the Law on the State Court.

“3 Cf. Article 95(2)(e) Cst.

* Article 280 Cst.

45 Cf. Article VI(2) Cst.

“5 Article 5 of the Law on Constitutional Review CoBrocedure.

*7 Article 23 ss of Law Ri87 of 11 March 1953.

“8 Articles 106(1) Cst. and 67 of the Law on the Qionsonal Court.

“9 Article 95ter(2) Cst.

%0 Article 152 Cst.

°L Article 131(f) Cst.

%2 Articles 98(c) and 100 Cst.

>3 Articles 140 and 144 Cst.

> Articles 38 and 48 of the Law on the ConstitutioGaurt.

%5 Articles 127 and 130(3) Cst.; Article 18(1)(d)tbé Law on the Constitutional Court with regardeterences by
courts to the Constitutional Court.

%8 Articles 161(1)(b), 162(1)(b), 163 Cst.

57 Article 35 ss of the Law on the Supreme Court.
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However, this is also possible in a number of Statdich practise concentrated review of
constitutionality (examplesBosnia and Herzegovifia Czech Republid Slovakid?, Spaifi®).
Accordingly, in theCzech Republiany natural or legal person may bring a complagiore the
Constitutional Court alleging violation of fundantehrights guaranteed by the Constitution or
an international treaty in the sphere of humantsigin this context, such a person may seek the
annulment of provisions of legislation or regulagovhose application gave rise to the situation
to which the constitutional complaint relates (redeof a preliminary question); such a referral
of a preliminary question may be made in additioriite constitutional complaint but is not a
condition for lodging such a complaint. The constiinal complaint must be made after
exhausting all remedies available before otheratiites®.

In some States, however, a direct action may badhtobefore the Constitutional Court only
where it is alleged that a legislative measure @$ im conformity with the Constitution
(Poland”).

It is also possible in a State in which concenttatview of constitutionality exists to provide
that the ordinary courts have jurisdiction to rateallegations relating to the unconstitutionality
of decisionslfaly).

5. Limits on the review of constitutionality

a. Acts rendered immune

Whilst some form of review of constitutionality eis in all the States which answered the
questionnaire, the extent of that review varieg, ardy with regard to the type of review and
who may apply for such review (whether or not adividual may bring an application, for

example) but also because some legislative measueesiot amenable to a review of their
constitutionality in all States.

The jurisdiction of the Constitutional Court variesm case to case. the Netherlandsall laws

are exempt from the review of constitutiondfityin Switzerland the same applies to federal
laws and all federal or cantonal provisions base@dcdy on a federal law and likewise
international treati€d. In Luxembourgonly international treaties are exeiptn France only
laws approved by referendum do not fall within skepe of constitutional review.

In Moldova acts that came into force before the Constituiannot be subject to review of
constitutionality’. The same is true ifiurkeyof a number of reform laws enacted between 1924

%8 See, for example, Article 3 of the Law on the $upe Court and Article 3 of the Law on the Supreme
Administrative Court.

%9 Article 95(2)(e) Cst.

€0 Article 84 of the Federal Law on the Organisaiidihe Judiciary.
®L Article 111(2)(2) in fine Cst.

62 Article VI(3)(b) Cst.

&3 Article 87(1)(d) Cst.

%4 Article 127 Cst.

& Article 161(1)(b) Cst.

€6 Articles 72-74 of the Law on the Constitutionalu®n

67 Article 79(1) Cst.

%8 Article 120 Cst.

% Article 191 Cst.

0 Article 95ter(2)in fine Cst.

" Article 31(2) of the Law on the Constitutional Gou



-7- CDL-INF (2001) 9

and 19;24 and of legislative measures going bacth@oregime of the Council of National
Security“.

The Constitution itself and amendments theretoirmrgrinciple excluded from any review of
constitutionality. However, some States make piomisfor a formal review of the
constitutionality of amendmentsigngary, Turke$).

It must also be noted that in States which onlyehareliminary review of constitutionality, acts
not submitted to the Constitutional Court in tinme @e factoimmune from reviewKrance).

The systems for reviewing constitutionality fimland and Swederconstitute a particular case.
There review is limited to manifestly unconstitui@d acts (without prejudice to acts adopted by
bodies of lower rank than the governmenSimedeff).

b. Unconstitutional omissions

For the most part, Constitutional Courts review ¢bastitutionality of legislative acts that have
already been adopted or are to be adopted (in éise of preliminary review). However,
unconstitutionality may result, not from the exigte of a legislative act, but from its non-
existence where the Constitution requires suchcatoabe adopted. Few States provide that the
Constitutional Court may rule on such omissionsisTigpe of review is most developed in
Germany Such review may be carried out both in constindl proceedings brought by
individuals alleging unconstitutionality and in peedings concerning conflicts of jurisdiction as
between institutions of the St&tefurthermore, unconstitutional omissions may benidfied
when carrying out a review of provisiona abstracto or in concreto In Bosnia and
Herzegovinathe Constitutional Court may recommend or ordevsldao be adopted so as to
remedy gaps in the law. Constitutional Courts mag aake findings that such omissions exist
in theRepublic of Koredif the Constitution provides for a specific obligen on the part of the
legislature), inltaly and inUkraine (according to case-law), iHungary® and inPortugal”.
Furthermore, in some cases, in the absence of inguigng legislation provided for by a
provision of the Constitution, the Constitutionadu®t will apply that provision directlyGreece,

in the case, for example, of compensation for owmdro are the victim of restrictive measures
imposed with a view to the protection of historisies and monumerits In Croatia, while the
Constitutional Court has no jurisdiction, striclpeaking, to rule on unconstitutional omissions,
it may review the Constitution’s implementation andke observations to Parliament; should a
body fail to bring in legislation as required byetonstitution, the Court reports this to the
Government or, where the omission is the Governisiettt Parliament? In addition, where a
Constitutional Court makes a finding that an inditpaxists, this often leads to a further finding
that there is a legislative omission, where, ireottd remedy the inequality, the legislature has to
extend the scope of the provision to cover othdreskees.

Unconstitutional legislative omissions may alsogoeunds for actions for damages against the
State Greece, Iceland, Japan

2 Articles 148(1) and 174 Cst.

3 Article 148(1) Cst.

4 See Article 106 Finnish Cst. and Chapter 11 Aetibh Swedish Cst.
S See Article 93(1),(3) and (4)(a) Cst.

78 Article 49 of the Law on the Constitutional Court.

7 Article 283 Cst.

8 Article 24(6) Cst.

" Article 62 Cst.
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c. Questions of jurisdiction

For the sake of completeness, it should be pointddthat reviewing lower-ranking acts for
conformity with higher-ranking acts does not falthin the remit of the Constitutional Court in
all the States that have set up such a courtudh sase, such acts are not rendered immune but
fall within the jurisdiction of the ordinary court&This is theBelgianapproach, for exampf® in
Italy, lower-ranking acts are brought before the Camstimal Court only in the event of a
conflict of jurisdiction; inArmeni&”, acts adopted by the Government may be brougbtré&éie
Constitutional Court, but not acts emanating frowstitutions of lower rank; on a more general
level, in these two States, as well aRmmania actions for violation of constitutional rights an
specific case fall within the jurisdiction of thedmary courts. IrFrance regulatory measures
come within the jurisdiction of the Council of Stain Uruguay, the Administrative Court has
competence to set aside all law-making adminiseatacts, including decrees, issued by
government departmefifs In Greece regulatory measures may be subject to appeatééie
Council of State onmltra viresgrounds.

A specific case arises Bwitzerlandas regards the cantonal Constitutions, which aeganteed
by the Federal Assembly (Parliamé&it) The courts, and in particular the Federal Goame
entitled only to review whether they are in confaymvith provisions which were not in force at
the time when that guarantee was conferred.

6. Other powers of constitutional courts

In general, constitutional courts exercise a nunoh@owers above and beyond the review of the
constitutionality of legislative measures and deais.

Obviously, Supreme Courts with general jurisdictioarry out their activities outside the
constitutional sphere. These activities fall algsithe scope of this study. However, it is
appropriate to examine the powers of the varioysedyof constitutional courts in the
constitutional field.

8 Article 159 Cst.

81 Cf. Article 100(1) Cst.

82 Articles 309 and 311 Cst.

8 Articles 51(2) and 172(2) Cst.
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a. Conflicts between State bodies

Constitutional courts often have jurisdiction totatenine conflicts (of jurisdiction and other
conflicts) between State bodies, including thoselving different levels of State competence.
This role is particularly important in federal aggional States. IAustria the Constitutional
Court determines conflicts of jurisdiction as betwehe courts and the administrative authorities
or as between the courts, on the one hand, andta®én the Federation and the Lander or as
between Lander, on the otfier In Germany the Constitutional Court rules in particular twe t
interpretation of the Basic Law when disputes aaiseut the extent of the rights and obligations
of a supreme federal institution or when there differences of opinion as to the rights and
obligations of the Federation and the L&nder; goakntertains some actions from local
authorities brought for breaches of their rightseff-administratioff. In Italy, disputes about
the rights and obligations of the central organ$§taite or rights and obligations of the State or
regions (as well as the provinces of Trento andz&uwb) come within the purview of the
Constitutional Courf® In the United Statesthe Supreme Court rules both on questions
concerning the separation of powers at the fedeval and on the allocation of competences as
between the Union and the States. Where certginng have an autonomous status, this may
result in such jurisdiction being conferred upoe tionstitutional court (ifinland, the Supreme
Court has jurisdiction to determine conflicts betwethe Central State and the Aland Isl&f)ds

In other States, conflicts between the CentraleStaid local and regional authorities also fall
within the jurisdiction of the constitutional couflbania®®, Andorrain the case of parisH&s
Bulgaria®, Czech Republf¢, Hungary?); the Constitution ofAzerbaijan provides that “the
Constitutional Court ... shall determine questionsrelating to the settlement of disputes in
connection with the delimitation of powers as betwehe legislature, the executive and the
judiciary”, including local bodi€%. In Slovakia in contrast, the Court’s jurisdiction is resteidt

to conflicts between institutions of the Centraatgf. In the Netherlandsthe Council of State
has an advisory function in disputes between pulddies which are settled by Royal Decree. In
Greece the Special Supreme Court also has jurisdictmsettle conflicts of powers between
courts and other administrative authorities, betwaegministrative courts and civil and criminal
courts, between the Court of Auditors and the otloeirts.

Moreover, even in States which do not provide foecsfic remedies, conflicts of jurisdiction

may be determined indirectly in the context of tleview of constitutionality (example:

Portugal in the case of conflicts between State legistaind legislation of the autonomous
regions of Madeira and the Azores) or in the candéxrdinary actionsl¢eland.

8 Article 138 Cst.

8 Article 93(1)(1)(4) and (4)(b) Cst; see also A28 and 84(4)(2).
% Article 37 ss of Law RI87 of 11 March 1953.

87 Article 59 of the Statute of Autonomy of the Alatstands.
8 Article 131(¢) Cst.

8 Article 98(d) Cst.

% Article 149(1)(3) Cst.

%L Article 87(1)(c) Cst.

9 Article 1(f) of the Law on the Constitutional Cour

9 Article 130(111)(9) Cst.

% Article 126 Cst.
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b. Jurisdiction with regard to elections and votes

Constitutional courts and their equivalents oftamehjurisdiction in the electoral field (elections
and referendums). This is true both of constindlocourts properly so called and of supreme
courts having jurisdiction in constitutional ma#teof courts carrying out preliminary review of
constitutionality and of those carrying @x post factoeview.

Accordingly,

- In France although it carries out essentially preliminagyiew, the Constitutional Council has
the power to supervise the legality of the electbrthe President of the Republic, to rule — in
the event of a dispute — on the legality of thetwd® of Members of Parliament and senators and
to supervise the conduct of referendums and toaro®their resulfs.

- The Austrian Constitutional Court, which, in contrast, invatialzarries outex post facto
review, except with regard to the distribution ofyers, has jurisdiction with regard to electoral
dispute® the same situation obtainsAtbania (the Constitutional Court rules on the election of
the President of the Republic and Members of Radi# and on the constitutionality of
referendums and the verification of their restjts

- In Cyprus the Supreme Court has jurisdiction in matterpm@iminary review,in concreto
review and referrals of preliminary questions alsth aules on electoral disput®&s.

- In Lithuania, direct recourse to the Constitutional Court ismore possible in the electoral
field than it is in others; the Constitutional Cogives an opinion as to whether there has been
any infringement of electoral laws during the alatiof the President of the Republic and of the
members of th&eima¥”;

- In Greece one of the main powers of the Special SupremetCelates to disputes concerning
elections and referenduffi$

- In theNetherlandsthe Council of State has jurisdiction in electaliaputes.

- In Bulgaria, the Constitutional Court rules on the legalitytioé¢ election of the President, the
Vice-President and members of the National Asserfbly

In other States, the Constitutional Court rules the holding of referendumsltgly*®?
Portugaf®) or on the results of referendunfginenid®). InHungary, the Constitutional Court
rules on appeals against decisions of the Natidflattoral Commission concerning the
permissibility of questions put in referendums #malr results.

% Articles 58-60 Cst.

% Article 141 Cst.

" Article 131(e) — (&) Cst.

% Article 145 Cst.; cf. Article 140 ss in general.
9 Article 105(3)(1) Cst.

190 Articles 58 and 100(1)(a) — (b) Cst.

101 Article 149(1)(6)-(7) Cst.

192 Article 33 of Law N 352 of 25 May 1970.

103 Article 225(2)(f) Cst.

104 Article 100(3) Cst.
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Electoral disputes also come within the jurisdiatiof supreme courts exercising diffuse
supervision, as ifceland,Ireland, theNetherlandsandSwitzerland®®.

c. Powers with regard to the constitutionality #mel dissolution of political parties

A good number of constitutional courts have jugsidn to rule on the constitutionality of
political parties and, as a result, on their dissoh and their prohibition (example§€zech
Republi¢®® Germany®’, Republic of KoreaPoland®® Portugat®, Slovakid'® Slovenia'!
Turkey'. In some countries, the constitutional courtisgdiction extends not only to parties
but also to other organisations: #lbania’® and Bulgaria-**, it includes other political
organisations and, iAzerbaijan associations in genet&l

d. Other matters

Sometimes, constitutional courts and equivalenidsmbave other competences in constitutional
matters or in allied fields. By way of example,

- in Austrig the Court may examine election disputes and tisprelating to the dismissal of
statutory professional bodies, proceedings agaithet Federal or Lander authorities,
determination of differences in the interpretatairthe law as between the Federal Government
or a Minister and the Ombudsman’s offite

- in Bulgaria, the Constitutional Court may deliver binding npetations of the Constitution or
rule on National Assembly impeachments of the Bieegior the Vice Presidént,

- similarly, in Hungary*® and in Slovakia®, the Constitutional Court may deliver binding
abstract interpretations of constitutional prowisip

- in Romania the Constitutional Court ascertains the existeoiceircumstances justifying a

suspension in the exercise of the functions ofRhesident of Romania; delivers consultative
opinions on proposals to suspend the PresidentoofidRia from office; verifies whether the

requirements for the exercise of legislative itiitia by citizens have been mt

- in France the Constitutional Council’s opinion is soughtarvariety of circumstances by the
President of the Republic, in particular wherelttger contemplates implementing Article 16 of
the Constitution in the event of grave and immindamger to the functioning of the institutions;

195 Article 189(1)(f) Cst.

198 Article 87(1)(j) Cst.

197 Article 21(2) Cst.

198 Article 188(4) Cst.

199 Article 225(2)(e) Cst.

110 Article 129 (4) Cst.

11 Article 160(1)(10) Cst.

112 Article 69(6) Cst.

113 Article 131(d) Cst.

114 Article 149(5) Cst.

115 Article 130(1I1)(7) Cst.

118 Articles 141(1), 142, 148Est.
117 Article 149(1)(1) and (8) Cst.
118 Article 51 of the Law on the Constitutional Court.
119 Article 128(1) Cst.

120 Article 144.f-h Cst.
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guestions as to whether an international agreenmehides a clause that is contrary to the
Constitution may be referred by the President efRepublic, the Prime Minister, the president
of either house of parliament or by 60 membershefNational Assembly or Senators. If such a
clause is present, the ratification or approvaltioé international agreement can only be
authorised following the revision of the Constitutj

- in Germany the Constitutional Court has jurisdiction, in t@ular, to entertain public-law

disputes between the Federation and the Landenebat different Lander or within a Land
where they are not amenable to any other meansuditigl review?: in impeachment

proceedings brought against the Federal Presidgntiges?% in cases involving deprivation of
fundamental right$® and cases involving doubt as to whether a rulietefnational law forms

an integral part of federal law and whether it cliye creates rights and obligations for
individuals®

- in the Czech Republijcthe Constitutional Court rulemter alia on constitutional actions
brought by the Senate against the President oRéqublic, at the proposal of the President of
the Republic in proceedings seeking the annulmémat decision of the Assembly of Deputies
and the Senate that the office of the Presidensyblkeaome vacant and with regard to measures
necessary to carry out a decision of an internatioourt that is binding on the Czech Republic
if such decision cannot be carried out in any ottey*>>

- in Liechtensteinshould any doubts arise with regard to the imetgtion of the Constitution
which the government and the Diet (Parliament) warable to settle between themselves, the
State Court has jurisdiction to adopt a bindingeliptetation®® the State Court may take
decisions on parliamentary impeachment of governménisters?’.

- in Moldova the Constitutional Court rules on initiatives fbe revision of the Constitution and
on circumstances justifying the dissolution of Ramlent, the suspension of the President of the
Republic from his office or the acting Presidéht

- in Ukraine the Constitutional Court rules on the permisgipf a revision of the Constitution
and on its conformity with intangible norms on humend citizens’ rights, independence and
territorial integrity, and likewise on its confortyiiwith the prohibition on carrying out revisions
within certain specified periolfs.

II. Theeffects of judgments

1. Principle and temporal effects

It is important to dwell on the question of theeetfs of judgments, since the way in which they
are carried out largely depends on their effects.

121 Article 93(4) Cst.

122 Articles 61 and 98(2) and (5) Cst.
123 Article 18 Cst.

124 Article 100(2) Cst.

125 Art 87(1)(g)-(i) Cst.

126 Article 112 Cst.

127 Article 104(1) Cst.

128 Article 135(c) and (f) Cst.

129 Articles 157-159 Cst.
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Wherepreliminary reviewis carried out, this, by definition, prevents threyision from entering
into effect. No measure is annulled or declared;vather it is the legislative procedure that
does not reach its conclusion: the effect of théginent is non-promulgationFance*’,
ltaly*®). If only part of the contested text is declaedonstitutional, the rest enters into force —
except, of course, in the case of internationadties, which may not be ratified only in part.
Thus, in France it is for the government to assess whether the&, laevered of its
unconstitutional provisions, still has any interésso, it will present the text so amended to the
President of the Republic for promulgation.

In the case oéx post facto reviewthe unconstitutional provision is declared vordaonulled
(invalidated) where the judgment has effeaa omneS? The difference in terminology has no
real significance, rather it is the question of tlaee on which the judgment takes effect that is
determinative. Invalidation usually takes effenttbhe date on which the judgment is given or
published €x nunceffect) or soon afterwards (Bulgaria, three days after its publication in the
Official Gazetté®). States in which invalidation systematically ¢akeffect retroactivelyeg
tung are the exception: in such case, invalidation tdgislative measure does not apply only to
the pending proceedings and to proceedings undgratvethe date of the judgment, but also to
certain proceedings which have already been clo$éd is the case:

- in Belgium where judgments by the Court of Arbitration haffectex tun¢ nonetheless, the
Court may indicate which effects of provisions tiave been set aside must be considered
irreversibly cancelled and which effects are mangd provisionally for a period which it
specifies. A special revocation procedure existsburt decisions which have become fiffal

- in Ireland, where the courts may however limit the retroacteffect to persons who had
brought court proceedings at the date of the judgme

- in Portugat the principle ofres judicatais maintained; the Constitutional Court may order a
exception to this principle, in particular in crimal matter§®.

In other States, the Constitutional Court may $afuthat its judgment hagtroactive effect
(examplesAndorra, GreecE"). In Germany judgments in criminal matters which are based on
an unconstitutional provision may be revised; ottecisions are no longer capable of being
carried out®”. Decisions of theSpanishConstitutional Court have retroactive effect where
non-application of the unconstitutional provisioowd have resulted in a less severe criminal or
administrative sanction or no sanction atllIn Slovenia the Constitutional Court may
determine that a judgment is to have retroactifecefvhere regulations adopted for the exercise
of public powers are annulled; a party adverselgcaéd by a decision adopted on the basis of
such a measure is entitled to seek the amendmeamnoiment of such measure, provided that it
was adopted less than one year béfdrdn Hungary anex tunceffect — or conversely a
postponement of the effect of the judgment — issiids where required on grounds of legal

130 Article 62(1) Cst.

131 Cf. Article 127 Cst. for the regional laws.

132 5ee point I1.2infra.

133 Article 14(3) of the Law on the Constitutional Gbu

134 Article 8 ss of the Special Law on the Court obiation.

135 Article 282 Cst.

136 For the Special Supreme Court, see Article 5141) @) of the Law on the Special Supreme Court.
137 Article 79 of the Law on the Constitutional Court.

138 Article 40 of the Organic Law on the Constitutib@aurt.

139 Articles 45-46 of the Law on the Constitutionalu®o
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certainty; the Constitutional Court will order thheopening of criminal proceedings which
resulted in a sanction based on an unconstitutioralision where its adverse effects sub&lst
In Romania a finding of unconstitutionality in a case of cogte review constitutes legal
grounds for a retrial in civil cases, at the requisthe party that claimed the exception of
unconstitutionality, and in criminal cases in whitte conviction was based on the provision
declared unconstitutioridf.

In numerous Statetiedate on whictihe judgment takes effect may be defermredrder to give
the authorities time to adapt the legislation ti the Court’s decision. This occurs particularly
where the contested provision embodies an ineguaditich may be rectified by one of two
opposing solutions (extending the scope of the ipimv or simply abrogating it) or more
generally, where several solutions consistent with Constitution are possible; the effects of
judgments are deferred in particular where the jueigt has major budgetary implications (for
example in the field of tax or social security biEsg or where it requires administrative
reorganisations (see below for an example fromUhitked States In Poland the Constitution
provides that “judgments of the Constitutional Gosghall enter into force on the date of their
publication; however, the Court may determine aeotiate for the extinction of the binding
force of the legislative measure. This time mayeateed 18 months in the case of a law and 12
months in the case of other legislative measurethd case of judgments giving rise to financial
burdens not provided for in the budgetary law, @mastitutional Court shall determine the date
on which the measure loses its binding force dft®ring cognisance of the opinion of the
Council of Ministers**2. In Slovenia judgments of the Constitutional Court are dettaya
where they make a finding that there has been asldige omission or that the
unconstitutionality cannot be remedied by annulbingbrogating the contested measure; in such
case, the Court sets a period for the competehbeity to rectify the unconstitutionality?. In
the Czech Republjgdhe Constitutional Court is even at liberty tdedmine the date on which its
judgments take effetf. In other States, the possibility of altering thate on which judgments
take effect has developed through practltay(, by way of exception); in thenited Statesthe
Supreme Court may, in certain cases, allow a reddertime for carrying out its decisions, as in
the case of the well-known judgmentBnown prohibiting racial segregation in schools.

Whilst judgments of constitutional courts nevernfiatly amend the contested measure, it is
possible in practice for the court’s decision tal @éw aspects to the provision. Accordingly, in
Italy, the Constitutional Court sometimes gives judgmenhich result in the scope of a
provision being extended to cover persons who kaffered unjustified discrimination or which
add provisions directly derived from the Constitatito provisions declared unconstitutional on
the ground that they fail to implement the Consititu fully.

The Romanian Constitution provides for a specifistitution in the framework of abstract
preliminary review: the Court’s judgment has thdeeff of a suspensory veto, in that the
unacceptable provision is sent back to the Parlerte be reexamined. “If the law is passed
again in the same formulation by a majority of eadt two-thirds of the members of each
Chamber, the objection of unconstitutionality shmlremoved, and promulgation thereof shall
be binding®*>. Parliament is thus authorised to derogate froenGburt's decision by the same
majority as that which allows the revision of thenStitution; however, such a revision is not

140 Articles 43(3)-(4)of the Law on the Constitutior@oburt.

141 Article 26 of the Law on the Organisation and Gyien of the Constitutional Court.
142 Article 190(2) Cst.

143 Article 48 of the Law on the Constitutional Court.

144 Article 70 of the Law on the Constitutional Court.

145 Article 145 Cst.
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possible without a referenddffi the reexamination procedure is therefore not\edeint to a
revision of the Constitution.

2. Scope of judgments

Most judgments have effeerga omnesThis is always the case following a declaratidn o
nullity or the annulment of a legislative act, wiéhere has been preliminary review or abstract
review. Theerga omneseffect extends in certain States to all judgmemtiating to the
unconstitutionality of a legislative measure, inrtjgalar in the context of a referral for a
preliminary ruling or of a direct action before tbenstitutional courtBulgaria*’, Hungary*®
Poland“®) or the Supreme Courtréland). The provision is then invalidated. In a numbér o
States, it is even provided that judgments of thasttutional court have the force of law
(Armenia, Canada, Lithuanta’) or even force superior to lavitgdorra). In Austria judgments
relating to the allocation of competences are imggple equated to constitutional law.
Constitutional courts may be bound by their presiaecisions Qyprus, Portuggl but this is
not the rule, even in common law countriglénd, United StatgsIn Italy, decisions in matters
of constitutional review only affect cases pending.

In contrast, review of the constitutionality of teons, including cases involving a referral for a
preliminary ruling as to the validity of provisigneften results in judgments whose scope is
merelyinter partes,leaving the way open for a reversal of the casedad hence to contrary
decisions of the ordinary courts, both in States which there is diffuse review of
constitutionality (examples:FFinland, Japan, Netherlands, Swedleand in those which
essentially practise concentrated review (examplastria, Slovaki&*, Slovenid®). However,
the inter parteseffect of such judgments does not prevent victimisthe application of
unconstitutional measures from requesting the neiogeof proceedings or claiming damages
(Denmarl. In Luxembour§™, where only references for preliminary rulings amessible,
judgments of the Constitutional Court always haveirdger parteseffect. In Belgium only
judgments on an abstract petition have effaga omneswhile, in principle, those resulting
from a request from another court for a ruling hater parteseffect; in reality, however, the
impact on case-law is more general. Following anoustitutionality verdict on a legislative
measure, the federal Council of Ministers or a Camity or Regional Government has six
months in which to request Court annulment of treasure?* In Portugal a judgment given
following a reviewin concretoonly has effect on afnter parted® basis, but, once the
Constitutional Court has declared a provision ustitutional in three specific cases, it may
decide to carry out aim concretoreview witherga omne®ffect. InSpain decisions relating to
the protection of constitutional rights in prin@phave effecinter partes but the interpretation
given by the Constitutional Court is binding on thiher courts and the agreement of the full
court is needed in order to change the case-lawditition, if a law contravenes fundamental
rights or public freedoms, it may be subjected gview in the abstratf. In Switzerland a

4% Article 147 Cst.

147 Ct. Article 22 of the Law on the Constitutional @b

148 Article 27(2) of the Law on the Constitutional Gbu

149 Article 190(1) Cst.

150 Article 72(2) of the Law on the Constitutional Gbu

!5 Article 57 of the Law on the Constitutional Court.

152 Cf. Articles 45-46 of the Law on the Constitutib@urt for the effecterga omne®f the decisions on the
constitutionality of normative acts.

153 Article 15(2) of the Law on the Constitutional Gbu

154 Article 4(2) of the Special Law on the Court ofbitration.

155 Article 80 of the Law on the Organisation, Funotigy and Procedure of the Constitutional Court.
1%6 Article 55 of the Organic Law on the Constitutib@aurt.
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reversal of the case-law has to be justified ofbssrgrounds and one division of the Federal
Court cannot deviate from the case-law of anothidrout the latter's agreemént In Iceland
sincestare decisidas the force of a constitutional custom, judgmefthe Supreme Court have
de factoeffecterga omnes

In most States, judgments of the Constitutionalr€outhe equivalent body are published in an
official gazette (exampleBosnia and Herzegovina publication in the Official Gazettes of
Bosnia and Herzegovina and its constituent entiti8§ Bulgaria, Estonid®, France®’
Hungary®, Italy*®?, Greece— for the judgments of the Special Supreme Coumt)Poland
judgments are published in the organ in which thetested measure was promulgated and, in
the absence of such an organ, in the official geiZ&tHowever, some States merely provide for
publication in an official series of court reporf€anadg, whereas others publish only a
selection of judgmentsSfeece,in the case of the superior courts — Court of GassaCouncil

of State, Court of Auditors -, as opposed to thecg&d Supreme Courtreland; Republic of
Korea).

3. Effects on other authorities

In a number of States, the judgments of the canitital court do not have to be carried out by
other institutions and the constitutional court hagpower to order another authority to act. This
is the case in particular where there is only prlary review, since the effect of the judgment
in such a case is non-promulgatidfrance®). The situation is similar in some States which
allow abstract review and referrals for preliminamjings (Bulgaria, Estonia, Turkéy and even
direct actions before the constitutional co@afada, Czech Republic, Finlgndn Albaniain
principle judgments of the Constitutional Court @awo effect on other authorities except where
they determine the competent authority in a pasdiccase.

Among the affirmative answers to the question afi¢oeffect of judgments of the constitutional
court on other authorities, some mention solely ab&gation for the government to publish
judgments declaring measures unconstitutional. Gansbe of considerable importance, because
it causes measures declared unconstitutional tsebaside with immediate effeday(stria®).
Others mention the obligation on the competentitutgins to adopt measures (in particular
laws) conforming to the Constitutiodapan, Lithuani&®®, Moldova, Netherlandsin some cases
within a time limit laid down by the constitutionaourt Bosnia and Herzegovit¥). In
Slovakia, the legislature has to bring the legislation intwelwith the Constitution within a
period of six months of the decision of the Constiinal Court®®. In theCzech Republichere

is a general arrangement which stipulates thatreaéble decisions of the Constitutional Court
are binding on all authorities and perséisin Italy, the Prosecutor’s Office orders the release

57 Article 16 of the Federal Law on the Organisatdithe Judiciary.

138 Article 71 of the Rules of Procedure of the Court.

159 Article 24(1) of the Law on Constitutional Reviéourt Procedure.

180 Article 20 of the Ordinance incorporating an Origdraw on the Constitutional Court.
181 Article 41 of the Law on the Constitutional Co(fur the decisions of annulment).
162 See in particular Article 30 of Law’\87 of 1953.

183 Article 190(2) Cst.

184 Article 62(1) Cst.

185 Article 140(5) Cst.

186 Article 72(3) of the Law on the Constitutional Gbu

167 Article 59 of the Rules of Procedure of the Court.

188 Article 132 Cst.

189 Article 89 Cst.
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of anyone detained on the basis of an unconstitatitaw. In contrast, in other States, the
constitutional court may request another authaatsct, for example:

- by ordering a detainee to be fre&jtzerlandg;

- by ordering the legislature to amend a provigiBepublic of Korea, Hunga)yif necessary
within a specified timeGermany, or by giving notice to this effeckély);

- by ordering the reopening of criminal proceedingkich gave rise to a sanction with
continuing adverse effect$dungary’™®

- in Slovenia “where necessary, the Constitutional Court sépdicify the institution responsible
for the implementation and the conditions for apmythe decision™®; in Ukraine, it “may
specify in its decision or its opinion the proceshito be followed in order to give effect to them
and cong%el the competent institutions of the Statearry out the decision to comply with the
opinion™"5

- in some States, the constitutional court hasneskte powers and may give all orders necessary
to have its judgments carried out, including givimgtructions to other authoritiefreland,
Malta'”®, United Statesin the United Statesthe courts may, if necessary, impose severe
sanctions in the event of a refusal to carry owirtlorders. InGreece court rulings and
administrative acts issued after the Special Supr€uourt has pronounced its judgment and
which are in conflict with this judgment may be thebject of an appeal before a court or an
administrative authority; these rules also applydéxisions handed down before the Court's
judgment is published, if the case was already ipgnblefore the Court when the decision was
made; furthermore, if the Supreme Court declarespttovision void with retrospective effect,
any irrevocable decision handed down by a judibiadly during the period covered by the
retrospective effect may form the subject of a Edeappeal; administrative measures taken by
virtue of the provision that has been found undtuginal must be annulled by the
administrative authorities.

4. The effects of judgments given in direct actibefore the Constitutional Court

Where a constitutional court (be it a ConstitutioBaurt or a Supreme Court ruling under a
system of diffuse review) rules in the context oflieect action brought by an individual for
violation of constitutional rights, it may rule one of two ways: either by giving judgment on
the substance or by referring the case to an orfatthority for a fresh decision.

The most frequent case is to send the case baak ittferior authority, especially in States with
a specialised Constitutional Court, as the appaslthe effect of setting aside the judgment of
the lower court (examplegiustria, Czech Republic, Portugal, Slovdkip Alternatively, it is
incumbent upon the competent authority to act isoetance with the judgment of the
Constitutional Court, which amounts to the samegHiRepublic of Korea

170 Article 43(3) of the Law on the Constitutional Gbu

71 Article 40(2) of the Law on the Constitutional Gosee also Article 60(2) of the Law on the Camsipnal
Court.

172 Article 70 of the Law on the Constitutional Court.

173 Article 46(2) Cst.

174 Ct. Article 57 of the Law on the Constitutional @b



CDL-INF (2001) 9 - 18 -

In some States, the usual practice is to send #ise back to a lower court, although the
constitutional court may itself rule on the substarreland, Netherlandgin administrative
proceedingsind Sloveniad’®.

In other States, the Constitutional or Supreme Gaerides whether to rule itself or to send back
the case to a lower cou@anada, Japan, Spain

In Cyprus when ruling on administrative decisions, the apg Court sends back the case for a
fresh decision by a lower-ranking authority; whereourt decision is challenged, however, it
rules on the substance. Denmarkand Iceland whether the competent court rules on the
substance or sends back the case to a lower-rarddigority depends on the applicable
legislation.

Of the States which answered the questionnaireg, lsndel indicated that the Supreme Court
itself rules on the substance in all cases.

Hungary is a particular case since, except in criminaksad is for the parties to reopen the
proceedings before the ordinary courts. In theted Statessending the case back to a lower
court is the exception, although this does not lpdeca resumption of the proceedings before
such an authority. IfPoland a decision of the Constitutional Court ruling ttkameasure is
unconstitutional constitutes the basis for reopgnithe proceedings before the inferior
authorities.

I11. Execution of judgments
Before examining the execution of judgments in mae&ail, it should be pointed out that the
term is used to refer here not only to the speaifaer or ruling made in the judgment, but also

to theratio decidendi

1. Means for securing execution

The question of executing judgments is dealt witl ifairly varied way depending on the State.
Several States have not adopted any provisionisnchnnection (example8ulgaria, Estonia,
Latvia, Luxembourg In Turkey once a contested provision has been annulledjubstion of
the execution of the judgment is regarded as b&inp purposE®. In the case of preliminary
review (as inFrance'’), the fact that the contested provision does nt#rénto force suffices in
order to execute the judgment.

Some answers relating to States where judgments affkct solely on alnter partesbasis
indicate that the question of the execution of judgts does not really arise thefén{and,
Uruguay). Such an assertion may hold true in law, withceally holding true in fact, as
maintaining in force a provision that has beenatea unconstitutional in a particular case is, to
say the least, unsatisfactotyukembourg

Other answers indicate that judgments are enfoleg@anada’®), or binding on all authorities
(Franceé’®) or both Czech Republf€9. In Azerbaijan judgments are bindidd; the court

175 Article 60 of the Law on the Constitutional Court.
78 Cf. Article 53(3) of the Law on the Constitutior@burt.
7 Articles 61-62 Cst.

178 Article 94 of the Law on the Supreme Court.

179 Article 62(2) Cst.
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follows up their execution on the basis of annuasi®-monthly reports and informs the other
institutions of the State where necessary. Thewdian of the judgment or opinion is notified to
the MoldovanConstitutional Court on such terms as it indicaties Court’s secretariat monitors
enforcement. InPoland the judgment of the Constitutional Court indicatdhe authority
competent to amend the unconstitutional measure.

In numerous States, it falls to tlexecutive(government and administration) to execute the
judgments. Accordingly,

- in Albania execution is carried out by the Council of Mieist through the competent bodies
of the State administration; the Constitutional @anay designate another institution as being
responsible for executing its judgment and, whereessary, specify how the judgment is to be
executed; in one case the Public Prosecutor’'seoffieecuted a judgment;

- in Austria, judgments are executed by the Federal Presidamader his or her authority, with
the exception of judgments relating to pecuniaaymak against the Federation, the Lander, or the
local authorities, which are executed by the ondimaurts®?

- in Switzerlangd an appeal may be made to the Federal Governmettiei event of non-
execution®®

In Slovakia,whereas there is no provision on the executiorudfjinents, the prosecutors may
ensure, pursuant to their ordinary powers thatrjueigts are in fact executed.

In contrast, inGreece an action may be brought in the courts againstrtcdecisions and
administrative measures taken after delivery afidginent of the Supreme Court and contrary
thereto.

As mentioned abov& in some States, the constitutional courts maye g the orders
necessary in order to have their judgments cawigd including giving instructions to other
authorities [reland, Maltd®, Ukrain€®® United Statésor may at least specify the body
responsible for carrying them out and for the ctads for implementing themGermany®’,
Slovenid®). In Spain the Constitutional Court may determine who hasxecute the judgment
and where applicable, rule on objections to exeatiti. Accordingly, it may put an authority on
notice to terminate difficulties in execution.

In Belgium the law allows the Court of Arbitration, on aphe® suspend a measure with
immediate effect if the measure is identical tothap measure enacted by the same legislative
body which the Court has already declared ¥8id

180 Article 89 Cst.

181 Article 130(VI) Cst.

182 Articles 146(and 137) Cst.

183 Article 39(2) of the Federal Law on the Organisatof the Judiciary.
184 See point 11.3upra

185 Article 46(2) Cst.

18 Article 70 of the Law on the Constitutional Court.

187 Article 35 of the Law on the Constitutional Court.

188 Article 40(2) of the Law on the Constitutional Gou

189 Article 92 of the Organic Law on the Constitutib@aurt.
190 Article 20(2) of the Special Law on the Court ab#ration.
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2. Problems relating to the execution of judgments

Most of the replies to the questionnaire do not tim@nrecent cases of non-execution or
inadequate execution of judgments of constitutiooalirts. However, some problems were
noted.

- Some related to thabsence of clear legal provisions on the effecijudgments hence, in
Hungary, until 1999 there were no provisions on how topexoordinary proceedings where an
unconstitutional provision had been applied.

- It is also possible thabrdinary courtsare not inclined to comply with judgments of the
constitutional court. IrEstonig the law provides that the ordinary proceedingstiooe in the
event of a referral to the Supreme Court for aimiebry ruling, which may lead to
contradictory decisions; it can occur that a judgtd a lower court which is contrary to one of
the Supreme Court enters into forcelthly, the Court of Cassation has not always followed th
interpretation given by the Constitutional Courhigh considered, in a judgment with eoya
omneseffect, that the law — according to its own intetption — did comply with the
Constitution: the Court of Cassation took the lim&t it alone was competent to interpret the law.
Now, in principle, the Constitutional Court no largdiverges from the way in which the
ordinary courts interpret laws. There have alsmmbmeses where an ordinary court has failed to
follow the case-law of the Constitutional Courttime Czech Republicbut these have been
resolved. Similar problems have ariserCimatia andPortugal

- Other difficulties arise from theoncrete nature of the reviewspecially in countries which do
not have diffuse review of constitutionality: sirtbe unconstitutional provision is not abrogated,
it is possible for it to be applied by lower coudis administrative bodies (exampleSreece,
Ireland, Malta, Netherlands Similar problems have arisen@ermanywhere the Constitutional
Court held that certain fiscal legislation was umtgutional but did not declare it null and void
(given the financial implications involved)

- The administration’s reluctance to apply acrdes hoard the principles identified by a given
judgment may be ascribed in particularfiteancial or practical reasons- for example, with
regard to the right of handicapped children to pryneducation irireland or the finding that
prison overcrowding in th&nited State$s unconstitutional.

- Political reasonsmay be involved where it is necessaratiopt laws in conformity with the
Constitution in particular in the case of an unconstitutiooalission: inHungary, this was the
case with statutes on minorities, the media andrtimmum number of Members of Parliament
per parliamentary political group, which were ubitely enacted.Financial groundsmay also
make execution difficult, as iMoldova as regards legislation on foreign investment. In
Croatia, delayed or incomplete execution of ConstitutioBaurt judgments has always had to
do with financial factors, which, for example, havaused the Parliament to enact similar
legislation to that which was ruled unconstitutibnaDelays in the adoption of statutes in
conformity with the Constitution have also beeneasiied inltaly, Slovakiaand Slovenia In
Ukraine the death penalty has been maintained in peaeelikewise the simultaneous holding
of legislative and executive offices, contraryhe tase-law of the Constitutional Court.

- Difficulties in executing judgments of constitial courts may also be due kack of
knowledge of therar theirlack of clarity (Portugal.
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- In Germany in cases where the Constitutional Court declarésv unconstitutional but does
not set it aside, the legislature may be slow tacerlegislation that accords with the
Constitution. This situation recently arose in mection with prison wages, which the Court
ruled were too low. It ruled, however, that thelipary courts were empowered to set wage
levels in accordance with the Constitution if tlegislative changes were not in place by 1
January 2001.

Without there being any question of non-executmoperly so-called,

- public disagreement of certain authorities wittudgment of the constitutional court could
make its application more difficulA¢(menig;

- postponing the effects of a judgment of the comstihal court (by the court itself) may give
rise to an unsatisfactory situation (Austria);

- claims arising out of a declaration of unconstitnélity may be time-barred (Iceland).

3. Consequences of the non-execution of judgments

Most of the answers to the questionnaire indidad¢ the consequences of non-execution are not
catered for by the legislation. Often, this is do¢he fact that there have been few real cases of
non-execution, owing in particular to the meansfeord on the constitutional court in order to
impose its decisions on other authorities.

In the absence of specific provisions, ordinaryigiad proceedingsl¢eland Netherland¥ or
fresh proceedings before the Constitutional CaRariugal) or the Supreme Cour€gyprus™)
may be brought by the parties.

A number of States provide for legal sanctionshe évent of non-execution. These may be
criminal sanctions as in Azerbaijan®® or in Ireland (contempt of court); inAlbania the
President of the Constitutional Court may imposme@. An administrative fine is provided for
in Moldova®,

In addition, inAzerbaijan the President of the Court refers the matteth#full court in the
event of non-execution with a view to its taking tiecessary measures.

Civil sanctions(damages) may also be imposed on persons whotdeamy out a judgment of
the constitutional courtreland, Portuga).

Finally, in extreme cases, judgments may be exdchyeforce as was the case in tlhmnited
Statesn order to suppress racial segregation in edocati

Conclusion

As might have been expected, the diversity of foahsonstitutional courts results in diversity
in the effects of their decisions and in the marierxecuting them.

For example, preliminary or even abstract revieWl gwe rise to fewer difficulties of execution
than review carried out in individual cases wharehsreview nevertheless results in judgments

191 See Article 146(1) Cst.
192 Article 80 of the Law on the Constitutional Court.
193 Article 82 of the Code of Constitutional Jurisétct
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of general scope. A decision that prevents a lamfentering into force or invalidates it is easier
to execute than a decision requiring an institutmrevise the measures which it has adopted or,
worse, requiring the administration to alter a lasgablished practice. Political or financial
considerations may also constitute major impedisiemthe execution of judgments.

Obviously, this does not signify that only judgneenthich are easy to execute should be given,
as such reasoning could have the undesirable effectéducing the scope of the review of
constitutionality. Nor does this mean that cowt®uld not take subtle decisions, leaving a
degree of leeway to the legislator, rather tharealstically imposing substantial expenditure or
creating a legislative vacuum. On the other hg@ndcedural rules must be framed sufficiently
precisely so as to avoid leaving the way open to-execution or to doubts as to the effects of a
judgment; legislation must provide for institutioesipowered to execute judgments and, where
necessary, to act in the event of non-executidns fortunate in this regard that, despite their
imperfections, the systems currently applied gige to only a limited number of cases of non-
execution.
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QUESTIONNAIRE

For the purposes of the present questionnaire,s&tational review decisions» comprise
constitutional review decisions of constitutionatids and other judicial bodies of ultimate
appeal that exercise constitutional review.

l. General questions on constitutional review

A. The type of constitutional review and its subject :

1. constitutional review of normative acts

preliminary review

abstract or principal review (direct claim of unsttutionality)
concrete or incidental review of norms

normative acts that are not subject to constitatioaview

apop

2. Review of unconstitutional omission of legislati@ailure of the legislator to act when it is
obliged to do so by the Constitution)

3. Decisions concerning the protection of constitwionights {erfassungsbeschwerde
amparo,appeal to a judicial body of ultimate appeal)

4. Other areas of constitutional review (examples comstitutionality of political parties,
referenda, conflicts between infra-state entitesiflicts between state bodies)

B. The effects of constitutional review decisions :

1. Concerning normative acts :

a. Are constitutional review decisions merely declanat?

b. Is the norm which is declared contrary to the Ceustn null and void, or annulled
immediately ? Can the body exercising constitutioegiew modify the norm ?

c. Must the decisions be implemented (i.e. by repgdhe norm) by another organ ?

d. Can the effects of annulment be postponed ?

e. Do the effects of the decisions go beyond the iddial case, where incidental concrete
review of norms is concerned ? What is the positegarding similar cases which have
already been the subject of a final decision ?

f. Can the body exercising constitutional reviemder another authority to act ? Within a
fixed period of time ?

2. Concerning the protection of constitutional rights
If the body exercising constitutional review quashe decision by a public authority
(administration, court, etc.) on the grounds th& unconstitutional :
a. lIs it sent back to the original authority for a neswng ? or
b. Does the body exercising constitutional review de@n the matter ?

3. Furthermore, do constitutional review decisibase :
a. binding force (binding the body exercising consitinal review itself) ?
b. res iudicataforce (nter partes erga omneg?
c. force of law (see for instance § 31.2 of the Gertaanon the constitutional court) ?
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d. are they published in an official journal ?
e. What happens if a decision declares that a norinb@dome unconstitutional if it is not
modified within a certain period ?

Do the answers to the previous questions depenthertype of constitutional review (for
example : concrete/abstract control) ? Do speciksrapply in the cases mentioned in point
I.A.4 above ?

The reply to questions Il and Il will make a dmtiion, if necessary, according to the
type/subject of constitutional review as well aghe effects of decisions (see question I).

1. What means are available to ensure the execution of constitutional review
decisions ?

The response to this question should take accduhiedegislation concerning the execution of
constitutional review decisions, either by othenrt® or by executive bodies. In particular :

1. Is there a norm indicating which authority has teeaite the constitutional review
decisions ?

2. If not, is there a norm providing that the body rexg@ng constitutional review or any other
authority has the power to designate the body whidlhexecute the decisions of the court ?
How does the system work in practice ?

1. What arethe consequences if constitutional review decisions are not executed or are
not executed within a reasonable time ?

V. Caseswhere decisions ar e not executed

A. Have there been any recent cases where a comstaltieview decision has not been
executed in your country ?

B. If so, is it possible to identify the reasons whg tlecision was not executed (eg. political or
financial reasons, lack of clarity in the decisianadequate rules on the execution of
decisions) ?

V. Cases of unsatisfactory execution

In certain cases, even where a constitutional vevecision has been executed, the situation
remains unsatisfactory because an unconstitutimrah continues to be applied.

A. Has such a situation arisen recently in your cquptr

B. What are the causes of such a situation ? Do tiegy om the effects of the constitutional
review decision (absence efga omnesffect, declaratory nature of the decision), onir
other causes, such as those mentioned in IV.B above

Concerning points IV and V, did specific problentss@a when decisions of ordinary higher
courts were declared contrary to the Constitution ?
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Synoptic Tables
of therepliesto the guestionnaire
BtoF
A B C | D | E | F
Court of last Typeand subject of constitutional review
instance Review of normative acts
State perf_orrr_ung Preliminary review | Abstract review Concreteor incidental review Acts_exc_luded frc_)m
constlt_utlonal (Q.1A1a) (Q.LA.1b) (Q.LA.1.0) constitutional review
review B T T (Q.1LA1d)
Albania Constitutional International Conformity of Yes (referral of preliminary None
Court treaties; legislation with the | questions) See column G
referendums Constitution and
international treaties
Andorra Constitutional Yes No (in respect of | Yes (referral of preliminary None (the tribunal gives
Tribunal promulgated questions) See column G decisions concerning laws and
legislation); yes, legislative decrees)
preliminary review
(see column C)
Armenia Constitutional International treaties Yes (conformity of | No Acts, other than acts adopted
Court subject to laws, resolutions of Parliament, President of the
ratification the National Republic and Government
Assembly, orders
and decrees of the
President and
resolutions of the
Government, as wel|l
as of international
treaties with the
Constitution)
Austria Constitutional Yes, but only Yes Yes (referral of preliminary None

Court

questions of

jurisdiction

questions)
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A B C | D | E | F
Court of last Type and subject of congtitutional review
instance Review of normative acts
State perf_orr‘r_nng Preliminary review | Abstract review Concreteor incidental review Acts_exc_luded frc_)m
constitutional (Q.1A1a) (Q.LA.1b) (Q.LA1Q) constitutional review
review e T T (Q.1LA.1d)
Azerbaijan Constitutional International treaties Yes Yes (Supreme Court tinahe | None
Court intermediary of the competent
courts)
Belgium Court of No Yes Yes (referral of preliminary None (except the Constitution
Arbitration questions) and revisions thereof);
subordinate legislation comes
under the jurisdiction of the
ordinary courts
Bosnia and Constitutional No Yes Yes (referral of preliminary None; even normative acts
Herzegovina Court questions) See column G adopted by the High
Representative are subject to
constitutional review
Bulgaria Constitutional International treaties Yes Yes (referral of pretiary None
Court questions by the Supreme
Court)
Canada Supreme Court Yes, referrals for Yes, petitions for a | Yes (diffuse review) None
(diffuse review) opinion declaration of
unconstitutionality
and referrals for
opinion
Croatia Constitutional No Yes No No
Court
Cyprus Supreme Court Yes No Yes No
Czech Republic Constitutional No Yes Yes (constitutional complaint) No

Court
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A B C | D | E | F
Court of last Type and subject of congtitutional review
instance Review of normative acts
State perf_orr‘r_nng Preliminary review | Abstract review Concreteor incidental review Acts_exc_luded frc_)m
constitutional (Q.1A1a) (Q.LA.1b) (Q.LA1Q) constitutional review
review e T T (Q.1LA.1d)
Denmark Supreme Court No No (except where | Yes (diffuse review) None
(diffuse review) there is sufficient
legal interest: one
case)
Estonia Supreme Court Yes (laws and Yes (preliminary Yes (referral of preliminary None
treaties) review - see columr questions)
C - andex post facto
review (unilateral
normative acts))
Finland Supreme Court No No (subject to the | Yes (diffuse review) Constitutional review of laws
(diffuse review) review performed only concerns obvious cases of
by the unconstitutionality
Constitutional
Committee of
Parliament)
France Constitutional Yes Yes (preliminary No None; the Constitutional
Council review) Council has jurisdiction to
review laws except
constitutional laws and laws
passed by means of
referendum; regulatory
instruments come within the
jurisdiction of the Conseil
d'Etat
Germany Constitutional Only laws ratifying | Yes Yes (referral of preliminary None

Court

international treatieg

guestions) See column G
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A B C | D | E | F
Court of last Type and subject of congtitutional review
instance Review of normative acts
State perf_orr‘r_nng Preliminary review | Abstract review Concreteor incidental review Acts_exc_luded frc_)m
constitutional (Q.1A1a) (Q.LA.1b) (Q.LA1Q) constitutional review
review e T T (Q.1LA.1d)
Greece Court of Cassation) No No (except Yes (diffuse review) None
/ Council of State regulatory
Audit Court instruments, which
(diffuse review) - are reviewed by the
Special Supreme Council of State)
Court in the event
of conflicting
decisions of highe
courts
Hungary Constitutional Yes, only on the Yes Yes (referral of preliminary None; constitutional reforms
Court initiative of the questions) see column G are reviewed only as to formal
President of the requirements
Republic
Iceland Supreme Court No No Yes (diffuse review) None
(diffuse review)
Ireland Supreme Court Yes (Supreme Yes (High Court Yes (High Court then Supremeg Amendments to the
(diffuse review) Court, on the then Supreme Court) Constitution; legislation passe
initiative of the Court) under emergency powers
President of Ireland procedure
Israel Supreme Court Yes Yes Yes None
Italy Constitutional Yes, only legislation Yes (legislation of | Yes (referral of preliminary None; but acts of sub-statutory

Court

adopted by the
regions and the
provinces of Trento
and Bolzano

the state, a region g
one of the provinceg
of Trento or
Bolzano, at the
request of the regio
or one of the
aforementioned

D

-

provinces)

rquestions)

rank are only submitted to the
Constitutional Court in the
event of a dispute as to
jurisdiction
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A B C | D | E F
Court of last Type and subject of congtitutional review
instance Review of normative acts
State perf_orr‘r_nng Preliminary review | Abstract review Concreteor incidental review Acts_exc_luded frc_)m
constlt_utlonal (Q.LA.1a) (Q.1A.1b) (Q.LA.10) constitutional review
review dAL dAL dAL (Q.LA.1d)
Japan Supreme Court No No Yes (diffuse review) None
(diffuse review)
Korea (Republic) | Constitutional No No Yes None
Court
Latvia Constitutional No Yes No, but should be introduced | None
Court shortly (referral of preliminary
questions)
Liechtenstein State Court No, but the State | Yes Yes (referral of preliminary None
Court delivers questions) + see column G
expert opinions
Lithuania Constitutional International treaties Yes Yes (referral of pretiary None
Court guestions)
L uxembourg Constitutional No (subject to the | No Yes (referral of preliminary International treaties
Court review performed guestions)
by the Conseil
d'Etat)
Malta Constitutional No No Yes (diffuse review) None
Court (in general
diffuse review)
Moldova Constitutional No Yes Yes (referral of preliminary Acts predating the Constitution
Court questions)
Netherlands Supreme Court/ | Only Council of No Yes (diffuse review of sub- Statutes - acts of lower rank
Council of State | State for statutory acts) may be reviewed
(diffuse review of | preliminary
sub-statutory acts) opinions
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A B C | D | E | F
Court of last Type and subject of congtitutional review
instance Review of normative acts
State perf_orr‘r_nng Preliminary review | Abstract review Concreteor incidental review Acts_exc_luded frc_)m
constitutional (Q.1A1a) (Q.LA.1b) (Q.LA1Q) constitutional review
review e T T (Q.1LA.1d)
Norway Supreme Court No, but Parliament | No Yes (diffuse review) No
(diffuse review) may obtain the
opinion of the
Supreme Court on
points of law
Poland Constitutional Yes, only on the Yes Yes (referral of preliminary None
Tribunal initiative of the guestions)
President, before
signing the law
adopted by
Parliament
Portugal Constitutional Yes Yes Yes (diffuse review) None
Court
Romania Constitutional Yes No Yes (referral of preliminary All normative acts that are not
Court guestions) laws, ordinances assimilated t
laws and internal regulations o
the Chambers of Parliament.
Slovakia Constitutional No Yes Yes (referral of preliminary None
Court guestions) see column G
Slovenia Constitutional International treaties Yes Yes (referral of pretiary None (excepts acts giving
Court guestions) See column G concrete effect to constitutiond
law)
Spain Constitutional International treaties Yes Yes (referral of pretiary The Constitutional Court only

Court

guestions) See column G

gives decisions concerning
statutes, except in the event o
an appeal for protection of
constitutional rights or a
dispute as to jurisdiction

f

between territorial bodies
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A B C D | E | F
Court of last Type and subject of congtitutional review
instance Review of normative acts
State perf_orr‘r_nng Preliminary review | Abstract review Concreteor incidental review Acts_exc_luded frc_)m
constitutional (Q.1A1a) (Q.LA.1b) (Q.LA1Q) constitutional review
review e T T (Q.1LA.1d)

Sweden Supreme Court, | No No Yes (diffuse review) Review of parliamentary
Supreme government legislation only
administrative concerns cases of manifest
Court (diffuse unconstitutionality
review)

Switzerland Federal Court No Yes (cantonal Yes (diffuse review) Federal laws and implementing
(diffuse review) legislation) legislation simply reiterating

those laws; the constitutions of
the cantons in so far as they are
subject to review by the Federal
Assembly

Turkey Constitutional No Yes Yes (referral of preliminary Specific reform laws,

Court guestions) normative acts adopted under
the National Security Council
regime

Ukraine Constitutional Yes Yes Yes (referral of preliminary None
Court questions)

United States Supreme Court No No Yes (diffuse review) None
(diffuse review)

Uruguay Supreme Court No Yes Yes (referral of preliminary | None; acts other than laws and

questions) regional government legislation

with statutory force come
within the jurisdiction of the
Administrative Tribunal
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GtolL
A G H | [ | J | K L
Type and subject of constitutional review (continued)
Decisions . Other powers(Q.1.A4
concerning uncir?sléﬁﬁt?;nal i - !
State protection of omission of Conflicts between Const|tut|_onallty/ Electionsand
constitutional leqis ati oy dissolution of ; Other
. egisation state entities o . voting
rights (Q.1A.2) political parties
(Q.1LA.3 o
Albania Yes No Yes, including Yes, and other Disputes
disputes between | political entities concerning
central and local presidential or
government parliamentary
authorities elections,
constitutionality of
referendums and
verification of
referendum results
Andorra Yes No Yes, including
parishes
Armenia Yes, but the No No Yes Disputes
adoption of such concerning

decisions is dealt
with by the
ordinary courts

presidential and
parliamentary
election results, as
well as referendum
results
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A G H | [ | J K | L
Type and subject of constitutional review (continued)
Decisions . Other powers(Q.1.A4
concerning unc%r?gﬁﬁt?:)nal i - !
State protection of omission of Conflicts between Const|tut|_onallty/ Electionsand
constitutional legiglati o dissolution of . Other
. egisation state entities S . voting
rights (Q.1A.2) political parties
(Q.1A.3 o
Austria Yes No Yes, including No Disputes Election/dismissal of
disputes between concerning members of the
the federation and elections and organs of statutory
Lander, between voting professional
Lander and between associations;
courts indictment of
members of federal
and Land authorities
disputes over
interpretation of the
law between the
federal government
or a minister and the
Ombudsman's office
pecuniary claims
against the
federation, Lander o
local or regional
authorities
Azerbaijan No direct appeal: | No Yes (legislative, Yes, including Verifies and

see columns C-E

executive and
judicial bodies)

other public
associations

confirms the resultg
of parliamentary
elections
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A G H | [ | J | K L
Type and subject of constitutional review (continued)
CI(D)rt]ag;srlrc]JPnsg unc'?) :"‘g ﬁﬁt?gnal Other powers (Q.1.A.4)
State protection of omission of Conflicts between Coqsﬂtun_onahty/ Electionsand
constitutional legiglati o dissolution of . Other
. egisation state entities S . voting
rights (Q.1A.2) political parties
(Q.1A.3 o
Belgium No Yes Yes No No No
Bosnia and Yes Yes Disputes between
Her zegovina Bosnia and
Herzegovina and
the entities,
between the entities
and between
institutions
Bulgaria No No Yes, including with| Yes, including Lawfulness of Impeachment of the
organs of local self1 other political election of the President or Vice-
government associations President and Vicet President by the
President and of National Assembly
parliamentary
elections
Canada Yes (diffuse Yes No
review)
Croatia Yes No, but the Yes Yes Review of Impeachment and
Constitutional constitutionality incapacity of the
Court may notify and legality of President of the
the authorities elections and Republic; appeals in
about such referenda cases in which a
omissions judge is relieved
from his office or on
disciplinary
responsibility of
judges
Cyprus Yes No Yes Yes Election disputes
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A G H [ | J | K | L
Type and subject of constitutional review (continued)
Decisions . Other powers(Q.1.A4
concerning unc%r?gﬁﬁt?:)nal i - !
State protection of omission of Conflicts between Const|tut|_onallty/ Electionsand
constitutional legiglati o dissolution of . Other
. egisation state entities S . voting
rights (Q.1A.2) political parties
(Q.1A.3 o
Czech Republic Yes, including No Yes, including local Yes Election disputes; | Implementation of
rights guaranteed and regional certification of decisions by
by international authorities elections, loss of | international courts;
treaties on human eligibility or impeachment of the
rights incompatibility President of the
with the office of a | Republic, etc.
Deputy or a Senator
Denmark Yes (diffuse No Yes, if questions | Cf column | Cf column | Cf column |
review) are of a
constitutional
nature
Estonia No No Validity of
referendums on
parliamentary bills,
constitutionality of
text
Finland Yes (diffuse No Yes, disputes
review) between central
government and the
Aland islands
France No No No Disputes Opinions requested
concerning by the President of

presidential or
parliamentary
elections and

referendums

the Republic
(emergency powers,
etc.)
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A G H | [ | J | K L
Type and subject of constitutional review (continued)
Clgrﬁg;srlr?rnsg unCF; ﬁg ﬁﬁt?gnal Other powers(Q.1.A.4)
State protection of omission of Conflicts between Coqst|tut|_onallty/ Electionsand
constitutional legiglati o dissolution of . Other
. egisation state entities S . voting
rights (Q.1A.2) political parties
(Q.1A.3 o

Germany Yes Yes, especially Yes, both between | Yes Elections to the Public-law disputes
under constitutiona| federal entities and Bundestag where no other
complaint between the judicial recourse
procedure (column| federation and the exists; impeachment
G) and in disputes | Lander of the Federal
between state President, of judges,
entities (column 1) etc.

Greece Yes (diffuse Yes (claims for Disputes between Disputes

review) damages; in theory| courts or between concerning

failure to adopt a | judicial and elections and
regulatory administrative voting;
instrument can be | authorities: Special disqualification or
challenged directly;| Supreme Court removal from office
where possible, of members of
direct application of parliament: Special
constitutional Supreme Court
provisions)

Hungary No Yes Yes, including local Appeals against Abstract

government decisions of the interpretation of a
authorities National Electoral | constitutional

Commission
concerning the
admissibility of
questions put to
referendum and
referendum results

provision; review of
acts (regulatory or
otherwise) on the
autonomy of
universities and loca
authorities




- 37 - CDL-INF (2001) 9
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Type and subject of constitutional review (continued)
CI(D):glesrlrc]JPnsg unCF; ;"‘g ﬁﬁt?gnal Other powers (Q.1.A.4)
State protection of omission of Conflicts between Const|tut|_onallty/ Electionsand
constitutional legiglati o dissolution of . Other
. egisation state entities S . voting
rights (Q.1A.2) political parties
(Q.1A.3 o
Iceland Yes (diffuse No, in principle. No, the only No, the only The Supreme Court No
review) However, the court$ solution is an solution is an oversees and
may in practice appeal to the appeal to the declares the resultg
decide concrete ordinary courts ordinary courts of presidential
cases of violation of elections — as to
constitutional rights other elections,
through omissions; there is only
claims for damages indirect judicial
control
Ireland Yes (diffuse No, but the courts | Yes; disputes No specific Complaints No
review) may note omissions relating to the provision; laws and| concerning
powers of state decisions elections and voting
entities or involving| concerning the
the separation of | registration of
powers political parties and
the suppression of
unlawful
organisations are
subject to
constitutional
review in the
ordinary way
Israel Yes (diffuse Yes Court of first and
review) last instance

concerning
elections to the

Knesset
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A G H | [ | J | K L
Type and subject of constitutional review (continued)
clcj)r(]agle?rolinnsg unCF; ;"‘g ﬁﬁt?gnal Other powers (Q.1.A.4)
State protection of omission of Conflicts between Const|tut|_onallty/ Electionsand
constitutional legiglati o dissolution of . Other
. egisation state entities S . voting
rights (Q.1A.2) political parties
(Q.1A.3 o
Italy No, this is a matter| Yes, under an Yes; disputes Conformity with
for the ordinary established court | between state the constitution of
courts practice bodies and between proposals for
central and regional abrogative
government bodies referendums
(but, in this case,
solely in
administrative and
judicial matters)
Japan Yes (diffuse Yes (claims for Yes
review) damages)
Korea (Republic) | Yes (primarily Yes (where Yes (including Yes Impeachment
concerning parliament has a | disputes involving
administrative specific obligation | local authorities)
decisions) under the
Constitution)
Latvia No, but should be | No No No No No

introduced in the
near future
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A G H | [ | J K | L
Type and subject of constitutional review (continued)
clcj)r(]agle?rolinnsg unCF; ;"‘g ﬁﬁt?gnal Other powers (Q.1.A.4)
State protection of omission of Conflicts between Const|tut|_onallty/ Electionsand
constitutional legiglati o dissolution of . Other
. egisation state entities S . voting
rights (Q.1A.2) political parties
(Q.1A.3 o
Liechtenstein Yes Yes, only in the Yes (between the | No, except on Applications to Binding
context of courts and individual declare elections off interpretation of the
individual administrative application referendums null | Constitution in the
applications authorities) and void event of
disagreement
between the
government and
parliament;
indictment of a
minister by
parliament
Lithuania No No No Breaches of Incapacity of the
electoral law President of the
concerning Republic, measures
presidential or taken by persons
parliamentary against whom
elections impeachment
proceedings have
been instituted
L uxembourg No No No No No No
Malta Yes (diffuse No Electoral disputes
review) (first and last

instance)
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A G H | [ | J | K L
Type and subject of constitutional review (continued)
CI(D)rt]ag;srlrc]JPnsg unc'?) ;"‘g ﬁﬁt?cfmal Other powers (Q.1.A.4)
State protection of omission of Conflicts between Coqsﬂtun_onahty/ Electionsand
constitutional legiglati o dissolution of . Other
. egisation state entities S . voting
rights (Q.1A.2) political parties
(Q.1A.3 o
Moldova No No Confirms results of| Decides on proposal
parliamentary and | to reform the
presidential constitution;
elections and of ascertains
referendums circumstances
warranting
dissolution of
parliament, removal
of the President fronj
office, etc.
Netherlands Yes (diffuse No Yes Yes Yes
review)
Norway Yes (diffuse No, but the courts Control of legality of
review) may note omission$ administrative
decisions
Poland Yes No; the Yes Yes Incapacity of the
Constitutional President of the
Tribunal may Republic
nevertheless draw
attention to the
omission
Portugal Yes (diffuse Yes No Yes Constitutionality
review) and lawfulness of

referendums
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A G | H | [ | J | K | L
Type and subject of constitutional review (continued)
Decisions . Other powers(Q.1.A4
concerning unc%r?gﬁﬁt?:)nal i - !
State protection of omission of Conflicts between Coqst|tut|_onallty/ Electionsand
constitutional legiglati o dissolution of . Other
. egisation state entities S . voting
rights (Q.1A.2) political parties
(Q.1A.3 o
Romania No No No Yes Review and Establishes if the
confirmation interim in the
- for the election of| exercise of office of
the President, the President is
- for referendums | justified; gives
consultative opinion
for the suspension o
the President;
verifies the
fulfilment of the
conditions for
legislative initiative
from the citizens
Slovakia Yes No Yes, central Yes Results and Rules on a charge of
government bodies constitutionality of | treason brought
elections and against the President
referendums of the Republic
Slovenia Yes No Yes, including Yes Appeals against | Charges brought
disputes involving confirmation in against the President
municipalities office of members | of the Republic, the
of parliament; rules Prime Minister or a
on requests from | minister; complaints
the National by local authorities
Assembly to hold a
referendum
Spain Yes No Yes No No No
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based on the
Constitution)

A G H | [ | J | K L
Type and subject of constitutional review (continued)
Decisio_ns Review of Other powers (Q.1.A.4)
concerning unconstitutional N .
State protection of omission of Conflicts between Const|tut|_onallty/ Electionsand
constitutional legis ation Sate entities dissolution of otin Other
rights e " political parties voling
(Q.1A.3 (Q1A2)
Sweden Yes (diffuse No Yes (in disputes No No
review) involving
municipalities)
Switzerland Yes (diffuse No Yes (between the | No specific Yes (disputes No (in constitutional
review) Confederation and | jurisdiction concerning matters)
the cantons or elections and
between cantons) voting)
Turkey No No No Yes No No
Ukraine No Yes No No No Review of
constitutional
amendments;
impeachment
procedure
United States Yes (diffuse No Yes (separation of
review) powers between
branches of federal
government;
distribution of
powers between
federal and state
government
entities)
Uruguay Yes No Yes (any conflict Last instance in civil

and criminal cases;
cassation; diplomatig
cases
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MtoQ
A M | N | O | P Q
Effects of decisons
Normative acts Protection of Force (resjudicata
State In general Over time: Effect on other constitutional rights inter partes, erga
(Q.1.B.1 a/b/d) concr ete cases authorities (Q.1.B.2) 0Omnes, etc.)
(Q.1.B.1 a/b/d - (Q.1.B.1 c/f) (Q.1B.1e& 1.B.3)
continued)
Albania Annulment with No No, except where the | Sent back to lower Erga omnesforce of
immediate effect court determines the | authority for a new ruling | law, publication in
authority competent in a official gazette
specific case
Andorra Annulment with Possibility of No Sent back to lower Erga omnesof greater
immediate effect favourable authority for a new ruling | force than statute law,
retrospective effect publication in official
gazette
Armenia Invalidation of the act | No Not effective Erga omnesthey are
(upon the publication of final, may not be subjec
the decision) to review and shall ente
into legal force upon
their publication in the
Official Gazette
Austria Annulment with The effects of a finding| The federal government Sent back to lower Erga omnedor

immediate effect from
the date of publication
of the decision, not
retrospective

of unconstitutionality
may be deferred for a
maximum of 18 monthg

is required to publish
the decision declaring
an act unconstitutional

authority for a new ruling

constitutional review of
a normative actinter
partesfor review of
decisions by
administrative
authorities; decisions of
distribution of powers
have force of the norm
to be interpreted;
publication in official

N

gazette
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D

inapplicable, with
immediate effect

binding on all
authorities

A M | N | 0 | P Q
Effects of decisons
Normative acts Protection of Force (resjudicata
State In general Over time: Effect on other constitutional rights inter partes, erga
(Q.1.B.1 a/b/d) concr ete cases authorities (Q.1.B.2) omnes, etc.)
(Q.1.B.1a/b/d - (Q.1.B.1 c/f) (Q.1B.1e& 1.B.3)
continued)
Azerbaijan Null and void, with No Court decisions are Not applicable Erga omnegspublication
immediate effect binding on other in official gazette
authorities, which are
obliged to apply them
Belgium Annulment (total or The Court may waive | The Court decision is | Not applicable Inter partesin theory for
partial), in principle the retrospective effect| automatically binding referrals of preliminary
with retrospective effect guestionss but with an
effect on case-law;
otherwiseerga omnes
the Court is not bound
by its earlier decisions;
publication in the
Official Gazette
Bosnia and Decisions finding an act Annulment with Yes, where a time-limit| The court may decide on | Res judicataerga
Herzegovina unconstitutional give | immediate effect is alsqg is imposed (for instance the merits itself or refer the omnesor inter partes
the body which adopted provided for; the on parliament) within | case back according to the nature
the act a time-limit decision may be which the situation must of the decision; the cou
within which the effectiveex tunc be brought into line is not bound by its
situation must be with the Constitution earlier decisions;
brought into line with publication in the
the Constitution official gazettes of
Bosnia and Herzegovin
and the entities
Bulgaria The act becomes No Yes, the decision is Not applicable Erga omnegspublished

in official gazette
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Canada The act is invalidated to Postponement possiblg No The court may decide on | Decisions are binding o
the extent necessary tg to allow parliament to the merits itself or refer the the parties and on lower
cure the amend unconstitutional case back authorities; force of law
unconstitutionality provisions (time-limit publication in Supreme
(total or partial set by Supreme Court) Court Reports
invalidation)

Croatia Annulment with The Court can postponeThe Court decisions Sent back to lower Binding erga omnes
immediate effect the effect of its must be implemented | authority for a new ruling | annulment has force of

decisions by other organs law, but the Court is not
bound by its precedents;
published in official
gazette.

Cyprus Null and void, with No The effects of the Administrative decision: | Review of acts and
immediate effect; decision are binding on| sent back to the original | administrative decisions:
preliminary review: the all authorities and authority for a new ruling; | erga omnesreview of
norm cannot be persons court decision : the court decisionsinter
promulgated Supreme Court decides on partes publication in

the merits official gazette
Czech Republic | Annulment with The court can decide onThe decisions of the Sent back to lower Erga omnesexcept

immediate effect

the decision's date of
effect

Constitutional Court are
generally binding on all
persons and authorities

> authority for a new ruling

perhaps in cases of
concrete review;
decisions are binding of
the court itself;
publication in Collection
of Laws and in
Collection of
Constitutional Court

Judgments
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continued)

Denmark The act is not annulled | No No According to the applicableInter partes however, a
law, either the Court will | party who has been
make a new decision or | subjected to an
refer it to the lower unconstitutional
authority regulation can seek to

have the case re-opene
or may seek
compensation for
damages; in principle n
publication in an official
gazette but often in a
legal journal

Estonia The impugned act does The Supreme Court has No Not applicable Erga omnes force of

not enter into force postponed the effect of law in practice;
(preliminary review); a decision in one publication in official
otherwise it becomes | instance gazette
null and void
Finland The act is not annulled| No No Inter partes no effect
apart from in the
concrete case concerne

France Promulgation not Not applicable No Not applicable Erga omnegspublication

permitted to the extent in official gazette
necessary to cure the

unconstitutionality

(total or partial

invalidity)
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Germany Declaration that the act Where an act is deemedWhere an act is deemedAs a general rule, the case Erga omnesthe Court is
is null and void &b unconstitutional, it may| unconstitutional, the is sent back to the lower | not bound by its own
initio) or remain in force for a Constitutional Court court; in some cases the | precedents; force of law;
unconstitutional transitional period may lay down specific | Constitutional Court gives| decisions on the

rules governing the a final decision itself constitutionality of laws
transitional period and are published
order parliament to

amend the law in

guestion; proceedings

may be re-opened in

cases where a criminal

court gave judgment on

the basis of an

unconstitutional law;

other decisions must not

be executed; also see

column R

Greece Special Supreme Court: The Special Supreme Special Supreme Court
annulment with Court may give erga omnesplus
immediate effect decisions with publication in official

retroactive effect gazette; High Courts:
inter partes
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continued)
Hungary Decisions have the Ex tunceffect, where | The court may order | See Column O Erga omnesforce of

effect of creating or
altering rights or status
Annulment with effect
from the date of
publication of the
decision.

necessary to ensure
certainty of the law or
to safeguard the partieg
interests. The court
may also decide that a

decision will have effect law, the court orders th

at a future date.

parliament to pass

legislation. In the event

‘of a finding of
unconstitutionality
concerning criminal

re-opening of criminal
proceedings in cases
where penalties were
imposed, which
continue to have
negative consequences
otherwise it is for the
parties to decide on
whether to apply for the
case to be re-examined
by the ordinary courts.

11

law in practice;
possibility of departure
from precedents;
publication in official
gazette
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Iceland In practice an No, except for the fact | No, apart from Court judgments: the Inter partesin theory,
unconstitutional act that parliament may execution in the Supreme Court decides thebuterga omne
ceases to have effect | take some time to concrete case case itself; administrative | practice (force of
(see column Q) amend legislation decisions: parties may neegrecedent); the court is

to lodge a new request within principle not bound

the relevant authority by its earlier decisions;
publication in the
Supreme Court Reports

Ireland The act is declared null The effects of The High Court may As a rule, the case is sent| Erga omnegsfor a
and void, in whole or in| invalidation of an act | order another body to | back to the lower authority finding of invalidity (see
part, with retrospective | may sometimes be act column N); the court is
effect (but see column | purely prospective; the not bound by the rule of
N) award of damages may stare decisismost

be confined to the loss decisions with
suffered by the constitutional
plaintiffs from the date implications are
of institution of published
proceedings

Israel Null and void with The Supreme Court The court decides the caseErga omnegsdecisions

immediate effect

may postpone the effeq
of a decision

—

itself

are binding on the court
itself; publication in
official gazette
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Italy In cases of preliminary | No, in principle, butin | The court may ask Not applicable Erga omnegdeclaration
review the act is not practice the court has | parliament to amend of unconstitutionality),
promulgated; in other | sometimes varied the | legislation providing the publication in official
cases the act loses legaldate of effect of a reasons for its decision gazette
force the day after decision
publication of the
decision; in practice, the
court may take a
decision whichde
facto, adds new
elements to legislation

Japan The act does not No Other authorities are | The case may be sent bagkinter partes no effect
become null and void as required to act upon to the lower authority apart from in the
a matter of course decisions (for instance, concrete case; departur

by repealing from a precedent
legislation), but the requires a decision by
court cannot order them the Grand Bench
to do so
Korea Annulment with The Constitutional The Constitutional The relevant authority is | Erga omnesthe court
(Republic) immediate effect Court can postpone thg Court may order required to act in cannot re-decide a case
effects of the decision | parliament to amend | accordance with the publication of important
legislation Constitutional Court's decisions
decision
Latvia Null and void with The Constitutional No Not applicable Decisions by the

immediate effect

Court decides on the
date of effect

Constitutional Court are
binding on all
authorities; publication

in the official gazette
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Liechtenstein Annulment with The Court may The Court may call on | The case is sent back to thé&rga omnespublication
immediate effect postpone the effects of| parliament to amend a | lower authority in the Official Gazette;
the annulment by a law which is not clearly the annulment of an
maximum of six monthsg unconstitutional unconstitutional
provision has force of
law
Lithuania An act deemed No Measures taken on the| Not applicable Erga omnesforce of
unconstitutional basis of an law, publication in
becomes inapplicable unconstitutional act official gazette
with immediate effect in must be revoked, and
all cases decisions based on such
acts must not be
executed
L uxembourg Declaratory effect No No Not applicable Inter partes referral of a

(conformity or failure to
conform with the
Constitution);
immediate effect in all
cases, but onlynter
partes

preliminary questions
not necessary where th
issue of a provision's
constitutionality has
already been settled by

the Constitutional Court;

publication in the
Mémorial (official

11

gazette)
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Malta The act immediately An authority is not Erga omnesvhere the
ceases to have effect required to amend an decision concerns the
unconstitutional act; the constitutionality of a
court may give such normative act (accordin
orders as are necessary to prevailing opinion
to ensure the effective among legal writers);
enforcement of its otherwise mter partes
decisions the court is not bound b
its own decisions
Moldova Null and void with The court may decide | An unconstitutional act Erga omnesforce of
immediate effect that the decision will or decision must be constitutional law;
have effect on the date| amended by the publication in official
of publication or authority which adopted gazette
another date it
Netherlands No annulmentex nunc | No It is for the competent | The rule in administrative | Inter partes parliament
effect authority to amend an | proceedings is that the casenay exceptionally be
unconstitutional act is sent back to the lower | granted a time-limit
authority within which to remedy
the unconstitutionality
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Norway The act becomes No No The Court may decide Inter partes but
inapplicable in the itself or send the case badkprecedential effect of th
specific case to the lower authority decision; publication in

official gazette

Poland Annulment with effect | The Constitutional Where a decision has | Proceedings may be Erga omnegsdecisions
from the date of Tribunal may postpone| financial consequences resumed before the lower| are published in the
publication of the the effects of its not foreseen in the authority publication in which the
decision decisions for a budget, the court impugned act was

maximum of 18 monthg consults the government promulgated or in the
for laws and 12 months to determine the date of official gazette
for other regulatory acts effect of its decision

Portugal Abstract review: the act In principle a decision | Concrete review: the | The case is sent back to th&rga omnedor abstract

immediately ceases to
have effect

has retrospective effect, originating court must

but the Constitutional
Court may decide that i
will haveex nunc
effect; however, final
decisions in similar
cases are protected by
the principle ofres
judicata

comply with the
t Constitutional Court's
decision

lower authority

review; the
Constitutional Court is
bound by its own
decisions, which have
force of law;inter partes
for concrete review, but
abstract review is
possible where an act
has been deemed
unconstitutional three
times in concrete review
proceedings; publicatiof

in official gazette




CDL-INF (2001) 9 -54 -
A M N | o) | P Q
Effects of decisons

Normative acts Protection of Force (resjudicata

State In general Over time: Effect on other constitutional rights inter partes, erga

(Q.1.B.1 a/b/d) concr ete cases authorities (Q.1.B.2) omnes, etc.)
(Q.1.B.1a/b/d - (Q.1.B.1c/f) (Q.1B.1e& 1.B.3)
continued)
Romania Different effects Retrospective effect to | The decision is binding} No

depending on the
normative act
considered:

- merely declaratory for
act subject to
preliminary review;

- inapplicability for
normative acts in force

the parties involved in
cases where the claim
of unconstitutionality
was raised in civil
cases;

retrospective effect for
convicted persons if
their conviction was
based on an act declarg
unconstitutional

in cases of concrete
review, on

- the Court of Justice,
which will disregard the|
act declared
unconstitutional;

- the Bucharest
Tribunal, which is
cdompetent to dissolve
the political party
declared
unconstitutional;

- the Parliament, which

its internal regulation
that are declared

unconstitutional

must amend norms from

Res judicatanter partes
or Erga omnes
depending on the natur
of the decision

1%
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Slovakia The unconstitutional act Ex constitutioneeffect | Parliament must bring | Sent back to lower Erga omnegsinter partes
becomes inapplicable | of the finding of the legislation into line with| authority for a new ruling | for decisions on
Constitutional Court, the Constitution within protection of
related to its publication six months of the constitutional rights
in the collection of laws| Constitutional Court's
decision
Slovenia In principle, annulment| The Constitutional The Constitutional In principle, the case is Erga omnedor abstract

with immediate effect
(on the day after
publication of the
decision); declaratory
effect where abrogatiorn
does not make it
possible to cure the
unconstitutionality

Court may decide that ¢
decision will have
retrospective effect in
the event of annulment
of sub-statutory acts
adopted with a view to
exercising public
authority; the date of
effect may be postpone
in the case of a
declaratory decision; in
the first case, measure
implementing the
annulled act may

a Court determines the
authority or authorities
required to implement
the decision and, if
necessary, designates
one to do so

o

themselves be cancelle

o

sent back to the lower
authority but the
Constitutional Court may
exceptionally decide it
itself

review; in principle,
inter partesfor concrete
review; publication in
the official gazette;
implementing measures
cancelled (see column
N)




CDL-INF (2001) 9 - 56 -
A M N | 0 | P Q
Effects of decisons
Normative acts Protection of Force (resjudicata
State In general Over time: Effect on other constitutional rights inter partes, erga
(Q.1.B.1 a/b/d) concr ete cases authorities (Q.1.B.2) omnes, etc.)
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Spain The impugned act The Constitutional The court may decide | The court may send the | Erga omnesbut
becomes null and void | Court may postpone the which authority is case back to the lower exceptionallyinter
with immediate effect | effect of its decisions; | required to implement | authority or decide on the | partesfor decisions on
they have retrospectivel the decision merits itself protection of
effect as regards constitutional rights.
criminal and However, the
administrative penalties Constitutional Court's
(lex mitior) interpretation is binding
on other courts. A
departure from the case
law must be approved
by the plenary court.
Publication in official
gazette
Sweden An act deemed No It is for parliament to | The court may decide the | Inter partes the court is
unconstitutional amend laws case itself or send it back | not bound by its earlier
becomes inapplicable to the original authority decisions; decisions are
casy the act is not published, in full or in
annulled condensed form, in
official law reports, but
not in the official gazetts
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Switzerland Annulment with No In some rare cases, the The effect of the Federal | Relativeerga omnes
immediate effectgx Federal Court may Court's judgment is to set | effect: the courts and
nung order another authority| aside the contested other authorities must

to take a positive decision; in practice, the | take account of

measure (for instance, | case is sent back to the | precedents established

release of a detainee) | lower authority by the Federal Court;
there must be serious
grounds for a reversal gf
precedent; a section of
the Federal Court may
depart from the case-law
of another section only
with that section's
approval

Turkey Annulment with The Constitutional No Not applicable Erga omnegspublication
immediate effect Court may postpone the in official gazette

effect of a decision for a
maximum of one year
Ukraine Annulment with No The Constitutional Not applicable Erga omnesforce of

immediate effect

Court may make state
authorities responsible
for enforcing its
decisions

law (according to legal
writers), publication in
official gazette
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United States Null and void with The courts - in The courts may order | A case may be sent back | Erga omnesthe court is
immediate effect (total | particular the Supreme| other authorities to end| for a new ruling not bound by its earlier
or partial) Court - may allow a an unconstitutionality decisions, publication in

period of time for an official reporter
curing an
unconstitutionality

Uruguay The unconstitutional No No possibility of sending | Inter partes
law becomes back to the lower authority
inapplicablen casy it
does not become null
and void
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Albania Decisions are executed by the| The President of the No No
Council of Ministers through | Constitutional Court may
the intermediary of the relevantimpose a fine
bodies and state authorities; the
Constitutional Court may
designate a body responsible
for execution (in one instance
designated the public
prosecution service) and, whefe
necessary, stipulate how the
decision is to be executed.
Andorra Decisions are binding on all | The problem has not arisen No No
authorities
Armenia Failure to execute the decisiond,egal penalties No No
their undue execution or the
prevention of execution causes
responsibility provided for by
law
Austria Enforcement by the Federal No No, but postponement of the
President or under his or her date of effect of decisions
authority; by way of exception taken by the Constitutional
the ordinary courts are Court may lead to an
responsible for executing unsatisfactory state of affairg
decisions on pecuniary claims

State

—
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ate ) .
QI execute execute unsatisfactory execution
Q1) Q1Vv) QV)
Azerbaijan Decisions are binding; the courtThe President of the No No
monitors execution of its own | Constitutional Court brings the
decisions matter before the plenary court,
which decides on the measuregs
to be taken; criminal penalties
Belgium The King is responsible for No cases of failure to execute| No If a similar norm is drafted
ensuring enforcement; this the Court may suspend it
means that recourse may be had immediately; continuing
to the law enforcement agencies validity of acts declared
unconstitutional upon referra
of a preliminary question
Bosnia and In the event of failure to The problem has not arisen No No
Herzegovina execute a decision, the matter|is
referred to the governments of
the state and the entities
Bulgaria No rules in such matters The problem has not arisen| No No
Canada Decisions have self-executing| Not applicable No No
effect
Croatia Decisions are obligatory on Not known so far Conflicts between Norm declared
individuals and administration; Constitutional Court and unconstitutional reaffirmed
executive bodies ensure Supreme Court through another law or
execution of decisions; the through renewed text of the
Court may determine which repealed law / non-adoption
body is authorised for execution of a law replacing an
and the manner in which its unconstitutional law:
decision shall be executed financial reasons
Cyprus Preliminary review : non- An appeal is open before the | No No

decisions of the Supreme Cou
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Czech Republic The Constitutional Court's Yes, such cases arose during| No
decisions have self-executing the first few years of the court's
effect and are binding on all functioning; lower courts failed
authorities and legal entities to comply with the
Constitutional Court's
decisions; these problems have
been resolved
Denmark No rules in such matters The normal remedies are No No
available to parties
Estonia No rules in such matters The law does not make In cases where a question of | In one instance an annulled
provision for such cases unconstitutionality is referred | act continued to be
by a lower court, the viewpointsimplemented for a very brief
of the Supreme Court and the | period because the decision
lower court may differ became effective as of
promulgation, not publicatior
Finland Decisions relate to concrete | Not applicable No No
cases, so there is no need for
specific rules on execution
France Decisions by the Constitutional The problem has not arisen No No

Council (specific orders or
rulings and reasons for the
decision) are binding on all

authorities
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Germany The Constitutional Court may | This is left to the court's Certain decisions concerning | See column T
determine who is to execute its discretion tax law have not been
decisions and how implemented within a
reasonable time (for political,
administrative or financial
reasons).This concerned mere
declarations of
unconstitutionality (not
decisions that an act was null
and void).
Greece Special means of recourse existhe government sometimes | No The public authorities
to allow interested parties to | takes steps towards reforming sometimes continue to apply
challenge decisions that conflicthe law but an unconstitutiona acts which the high courts
with judgments of the Special | law can remain in force in some have found to be
Supreme Court cases (for political or budgetarny unconstitutional (for political
reasons, because of inertia or or budgetary reasons or
where a reversal of precedent|is because of inertia)
likely)
Hungary No rules in such matters The undesirable conseggencYes, the passing of legislation| Yes, until 1999 there was no
of a legal vacuum may prompt in conformity with the legal obligation to re-open
parliament to act Constitution has been delayed judicial proceedings where a
for political reasons, but the | finding of unconstitutionality
laws were passed in the end | of the law applied in the final
judgment had been made or
an individual appeal
Iceland Ordinary system of execution | Possibility of further court No, but claims resulting from @ No

declaration of
unconstitutionality may be

time-barred
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Ireland The High Court can make any| Criminal and civil penalties See column U In a readecision the
order necessary to ensure tha authorities have been
its decisions are executed criticised for not being ready
to accept the full implications
of an earlier decision and for
persisting with
unconstitutional practices (in
particular for financial
reasons). The decision in
question is under appeal
Israel No rules in such matters The problem has not arisen| No No recent cases
Italy No specific rules in such Parliament is sometimes slow| No
matters, apart from the rules of to pass legislation required by
procedure of the houses of the constitutional review
parliament concerning follow- decision; the Court of Cassation
up action to constitutional has occasionally refused to
review decisions; decisions are follow the interpretation of the
binding on the authorities; for law adopted by the
instance, the Public Prosecutar Constitutional Court
must take steps to have a
prisoner released where that
person was sentenced under a
criminal law declared
unconstitutional.
Japan No rules in such matters The problem has not griben| No No

competent authorities repeal @
amend unconstitutional acts

=
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Korea (Republic) | No rules in such matters; the | No rules Yes, there has been one There have been instances
competent authorities usually instance of failure to pass where unconstitutional
cancel unconstitutional legislation necessary to remedyprovisions continued to be
provisions or measures as a an unconstitutional situation | applied or where legislation
matter of course (for political and financial necessary to remedy an

reasons); in another instance thenconstitutional omission
Supreme Court knowingly was not passed rapidly
applied unconstitutional
provisions (dispute between the
two courts)
Latvia No rules in such matters No rules, and the prolilamn | No No
not arisen
Liechtenstein Annulment of a normerga The problem has not arisen No No

omneseffect; annulment of a
decision: re-examination of the
case by the lower authority;
annulment of election or vote:
the latter must be repeated

Lithuania Decisions have force of law: | No rules in such matters No No
regulatory instruments found to
be unconstitutional must be
revoked, and decisions based|on
an unconstitutional law must
not be enforced

Luxembourg No rules in such matters No rules in such matters he groblem has not arisen (anNo
unconstitutional provision is
currently being revised)
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Malta The court may make any order In the event of failure to amend There have been instances No
necessary to ensure a law deemed unconstitutional, where, although legislation hagd
enforcement of its decisions | the ordinary courts would no | been deemed unconstitutional,
longer apply the legislation in | it was not repealed; however,
guestion all courts would be obliged to
refuse to apply the legislation in
guestion
Moldova The court's decisions are Fines for failure to execute No Problems of execution may
transmitted to parties to decisions arise for financial reasons
proceedings and to the various
authorities; the court is kept
informed about execution of it$
decisions (or opinions) under
the conditions laid down therein
Netherlands In administrative proceedings,|arhe normal remedies are No If there is a delay in repealin
fine may be imposed; in civil | available to parties a regulation deemed to be
proceedings, a tort action may unconstitutional, it may
be instituted continue to be applied
Norway Ordinary system for execution| The problem has not arisen No No
of court judgments
Poland The decision specifies the bodyThe problem has not arisen No, regarding budgetary | No

competent for amending an
unconstitutional act; also see
column O.

guestions see column O
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Portugal There is no specific rule; for | Possibility of further action There have been a few cases; No
instance, it is for parliament to| before the Constitutional Court;the parties concerned appealed
refrain from enacting legislationclaims for compensation if again to the Constitutional
deemed unconstitutional undef damages were caused by failur€ourt, which confirmed its
a preliminary review decision | to execute earlier decision. Reasons for
or for the courts not to apply non-compliance were ignorance
such legislation following of the court's decision, lack of
concrete review clarity of the decision,
unwillingness of the ordinary
courts to acknowledge the
court's authority to review thei
decisions
Romania Not specific but ordinary Legal penalties No No
means: administrative and coyrt
procedures
Slovakia No rules in such matters; Responsibility of bodies which| Parliament has occasionally | No
however, public prosecutors | fail to apply a Constitutional | failed to comply with a decision
may enforce decisions under | Court decision within the constitutional six-
their ordinary powers, but not month time-limit
in respect of parliament
Slovenia The Constitutional Court itself | The Constitutional Court may | Delays in amending No

decides which body is to
implement a decision and in
what manner

call on parliament to comply
with a decision

unconstitutional legislation
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Means of ensuring execution

Q1)

Consequences of failureto
execute

Q11

Recent cases of failureto
execute

Q1v)

Recent cases of
unsatisfactory execution

(QV)

Spain

The Constitutional Court may
determine who is required to
execute the decision and
resolve any incidents arising
during execution, for instance
by issuing a warning.
Otherwise it is for the relevant
authority to cure an
unconstitutionality.

The problem has not arisen

No

No

Sweden

It is for parliament to amend
laws

See column R, no remedy
against parliament's failure to
act

No

No

Switzerland

The cantons are required to
execute decisions, and where

they fail to do so an appeal may

be lodged with the federal
government.

The problem has not really
arisen; but see column R

No; in one instance execution
was delayed

No

Turkey

Not applicable; the impugned
act becomes null and void

Not applicable

No

No

Ukraine

If need be, the Constitutional
Court may stipulate the
procedure and conditions of
execution in its decision and
make the relevant authorities
responsible for enforcing it

In practice, no consequences
far

siyes, in particular regarding the
court's ruling that a person ma
not simultaneously hold office
as head of the local executive
and mayor

2 Yes, the death penalty
ycontinues to apply in time of
war (for political reasons)

United States

The courts will order the losing
party to take the appropriate
measures to execute the
decision

The federal government may
intervene, including by use of
force

No

In practice, conduct

prescribed in a decision may
sometimes not be adopted, i
particular because monitorin

>

compliance is difficult.
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Uruguay The problem does not really | See column R No Parliament is not required

arise because decisions have
inter parteseffect

repeal legislation found to be
unconstitutional, but where it
fails to do so the legislation
may be applied




