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l.

1. Nearly all democracies in the modern world b&sedonstruction of their central organs
on the principle of separation of power. A demogr& also characterised by the principle of
political pluralism, which secures parliamentarynuates to the opposition, and assumes regular
alternation of the ruling majority and the oppasiti Obviously, in such constitutional and
political context various controversies concerrting scope of competence and mutual relations
between different participants of the governingcess inevitably appear from time to time.

Most of these controversies are solved by polittoeans. Without going deep into
details one should only note that the knowledgéhefart of arguing is one of the fundamental
elements of political culture. Respect for poéitiopponents, ability to compromise, and, above
all, to face a defeat, are the foundations of ¢hiture. Let us not forget, that in our part of th
world we had to learn all this nearly from a sdnatcThe typical methods of operating of the
communist party showed no respect for differentvgienor accepted any possibility of defeat in
a political dispute.

Another typical feature of a modern democracyhis increased role of the judicial
branch, as is expressed, among others, by involtlegcourts into the process of solving
political contentions. The procedures and formsyyvaut, without a doubt, it is the
constitutional court that emerges as the most itapbragent. The growing significance of
constitutional courts is closely linked with theoging importance of constitutions (some
feedback is clearly visible here). In relationpwlitical disputes this means that more and more
frequently they are presented as controversies egill nature, for each side invokes
constitutional arguments, and tries to prove thatlaw is on their side. Thus, the constitution
becomes an instrument of solving political contrgies, meaning that these gradually become
more civilised, especially since formal procedutessolve them are provided. It seems,
therefore, that we should accept the existence phenomenon of increasing dependence of
politics on the law (“judicialisation” of politicswhich the Germans calerrechtlichung der
Politik), accentuating the role and tasks of constitutionarts.

2. The contemporary European constitutional courésdierent procedures to solve cases
and contentions mentioned above. The followingcedures, specifically oriented at solving
controversies over the operating of supreme orgdrthe executive and legislative branches,
should be named here:

a) disputes between organs of the state - the guoeevas first devised in Germany, and it was
extensively developed there. The German congiitati court rules on “interpretation of the
constitution in cases of controversies over thbtsigaind duties of any supreme federal organ, or
any other subject equipped by this constitutiorbgrstanding orders of any of the supreme
federal organ with its own rights” (art. 93 paraubpara 1 of the Constitution of 1949). Thus, if
a doubt appears, as to whether or not an actiamaction of a state constitutional organ violates
or endangers the rights or duties vested by thestitotion with another organ, the latter may
address the federal constitutional court. The dafgis a broad term, used also in relation to
political parties and to individual deputies. Tiing of a constitutional court provides proper
interpretation to a controversial provision of thenstitution, thus determining how the given
dispute should be solved. A similar approach carfdund in the constitutions of Italy and
Spain, although the powers of constitutional coumtghese countries are of a more limited
nature. In practice, competence disputes do eniarg# these three countries, although on a
smaller scale, as procedures of control of the soare more important there. A special
procedure for competence disputes is not alwaysiged, either. Suffice to say, in some
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countries (Austria, France) these disputes canobsidered by constitutional courts only on a

small scale, while in others (f. ex. Portugal) spcbcedures simply do not exist at all. In the

countries of our part of the world special procediar competence disputes exists in Hungary
(par. 50 of Constitutional Court Act), Bulgariat(at49 para. 1 item 3 of the Constitution), the

Czech Republic (art. 87 para 1 letter k), Slovdkia 126), Russia (art. 125 para 3), and Poland
(art. 189). Some constitutions (Romania, Lithuahgtvia, Estonia, Belarus, and the Ukraine)

do not provide any such procedure.

b) Electoral contentions. In nearly all contengygrstates any contention concerning the
validity of parliamentary or presidential elections referenda may be referred to courts for the
final ruling. In Western Europe it may be a congpee of the constitutional court (Germany,
France, Austria, Portugal), or it may remain ehtir€Spain) or partly (Italy) outside the
competence of such a court. In Central and Ea&erape there are different solutions, too. In
Bulgaria (art. 149 para 1 item 6 and 7), Lithugaid. 105 para 3 and art. 106 para 5), the Czech
Republic (art. 87e), Slovakia (art. 129 para 2eassient of validity of elections belongs to the
constitutional courts, while in Romania (art. 1é#dr d and g) such control power applies only
to presidential elections and to referenda. Ineotbountries, f. ex. in Poland, electoral
contentions are considered by the Supreme Couttreanain outside the scope of jurisdiction of
the constitutional court.

C) Accountability for violation of the constitutionThis procedure concerns, above all, the
president, then the ministers and other peopleprstate positions. In Western Europe ruling on
such issues is sometimes vested with constitutiomalts (Germany, Austria, Italy, Portugal), or
special courts of impeachment (France), or Supr@wmarts. In our part of Europe a special
court of impeachment exists only in Poland, whilemajority of the constitutions confer
jurisdiction upon constitutional courts (HungaryJl@aria, the Czech Republic, Slovakia; the
role of the constitutional court is less importamRomania, Lithuania, Russia, and the Ukraine).
The solution currently in force in Belarus is quiiausual: the constitutional court does not
participate in the proceedings concerning the desgis accountability, whereas this court has
the authority to rule on “serious and systematatation of the constitution by the chambers of
parliament” (art. 116 para 6.)

d) Determining the interpretation of the constiinti This is a competence which is not
known to the constitutional courts in Western Egrophereas it can be quite frequently found
in the countries of Central and Eastern Europe {fdtyy Bulgaria, Slovakia, Russia, and the
Ukraine) In Poland, until 1997, the constitutioradurt had the power to determine the
universally binding interpretation of statutes, Host this prerogative under the present
Constitution. One should notice that, in contrédit to the procedures mentioned before -
determining the interpretation of the constitutian very important in some states. This
procedure was repeatedly applied in Russia to édfie framework of the legislative process,
and the relations between the chambers of parlitaes the President of the Federation. In
Hungary the procedure to determine the interpitadi the constitution became an opportunity
to decide on the scope of the President's powemilitary matters, and the procedures of
amending the constitution. In Poland a similaeneis played by the procedure of determining
the universally binding interpretation of statutes.

3. In the practice of majority of the European coi@stithe powers of constitutional courts
to consider cases of controversies over competgneiections and impeachment, are rather
negligible. This does not mean, however, thatghestions concerning the functioning of the
supreme state legislative and executive brancheaineoutside the control of the constitutional



CDL-JU (2001) 34 -4-

court, as the procedure for control of norms isadip applied in solving any relevant problems.
It is by this procedure that the constitutional teuwletermine the framework of competencies
and functioning of other state organs, and padieipin tackling political disputes in their
respective states.

Il.

The present situation in Poland is very similarthat described above. The Polish
Constitutional Court is equipped with a special powo rule in cases of controversies between
the central constitutional organs of the state, aifar, it has never had to put it to practitle
procedures for settling electoral contentions @tbmpetence of the Supreme Court) do not play
any significant role, and neither do those conegrnimpeachment (the competence of the
special Tribunal of State). Important questiongntdrpretation of the principle of separation of
power, and of the role of individual constitutiomaiyjans of state are solved by the procedure of
control of norms. Before 1997 the procedure fotedwmination of the universally binding
interpretation of statutes was equally important.

Looking at the jurisprudence of the recent years may distinguish four basic areas of
functioning of the principle of the division of pew which became the subject of the Polish
Constitutional Court’s interest.

1. The first area is the powers of the parliamemeemlly in the field of law-making. The
majority of the Constitutional Court’s decisionshcerned the determination of the position of
statutes, and the scope of competence of the goeetial bodies to issue regulations. Since the
very beginning of its existence (decision of 28 Ma986, U 1/86) the Polish Constitutional
Court has adopted a restrictive concept of govemahdaw-making. Under the Constitution of
1997, this concept has been sustained by extereingation of the sources of law (art. 87 - 93).
Moreover, the Constitution provides that any limida of an individual's rights and freedoms
may be introduced only by way of a statute of Ramknt (in particular art. 31 para 3). Thus, the
Constitutional Court assumes that any of the balgiments of legal regulations of a universally
binding nature must be inscribed into statutes.e Tégulations issued by the governmental
organs must always be of an executive nature, whiakes them sub-legislative acts.

This means, in the case of a regulation, thatay e issued only on the basis of an
authorization (delegation) explicitly stated in tatute, and must stay within the limits of this
mandate. Even if a statute is imperfect, ther@ipossibility to improve it with regulations. An
authorization to issue a regulation may not beradgd, and, thus, the fact that the statute does
not explicitly provide that a given issue be gowstiby regulations must be interpreted as non-
granting of the legislative authorization. Thimang others, is a consequence of the principle of
the separation of power, which requires that thg ttumake laws be vested with the parliament
as an organ of legislative power. Regulationsedsim contradiction to these requirements are
unconstitutional.

In relation to statutes, this means that if anhaxitation to issue a regulation is
formulated in it, such formulation must be suffitly precise. The authorization must,
therefore, clearly name this governmental organctvhs authorised to issue the regulation, it
must define the scope of the matter that is tohuws regulated, and must define guidelines
concerning the contents of such a regulation. Anghorization that does not meet these
requirements is unconstitutional, and, therefoney segulation issued on its basis is also
unconstitutional. An abundant case-law of the @tri®nal Court has already been amassed (f.
ex. rulings of 27. 06. 2000, K 20/99; 17. 10. 20R016/99; 7.11. 2000, K 16/00; 11. 12. 2000



-5- CDL-JU (2001) 34

U/2000, and prior jurisprudence quoted thereinpe @ay say that the determining of relations
between statutes and governmental regulationseisnibist extensively developed and the most
stabilised element of constitutional jurisprudenoacerning the separation of power. The same
rules apply to the regulations issued by the Pesgidf the Republic; this, however, has little
practical impact, as the president’s law-making @maare very limited.

Such interpretation of the division of the matbetween statute and regulation means
that there are no limits to the scope of statufise parliament may (and in many cases - must)
regulate a given matter in a statute down to midetils. A question arises therefore, whether
or not this allows the parliament to tackle exemitdecisions, which should belong to the
government. In several rulings, issued in mid-iése a concept of the “minimum of
competence ” which must be left both to the legiistaand to the executive branch, was
formulated. This means that a statute, when dété@rgnthe competence of individual organs
may not infringe upon the “vital scope of power’grticular organs (see also Il. 3 below). This
is obvious in relation to the judicial power, as monopoly of the administration of justice is
also explicitly stated in the Constitution. Howevéhere are strict limits beyond which
legislation may not go even in relation to the ews®e power. Thus, the Sejm may not be
charged with decision-making in respect of privaien of different industries of the economy,
as these are individual decisions, and belong ¢ogbvernment (ruling of 22. 11. 1995, K
19/95). Neither is at allowed to put an obligatiorthe Budget to spend a specified amount of
money on the purchase of a specified type of difdram a specified producer, as this, again, is
an executive decision, to be taken by the governnmaard does not belong to the parliament
(ruling of 21. 11. 1994, K 6/94).

2. Another area where the position of the constihalocourt is well developed is the
relation between the two chambers of the parlianerthe legislative process. The Polish
Constitution does not make the Sejm and Senatd.eduee Sejm must first adopt a bill, and
then the Senate has a specified period of timeiggesst amendments, which can be rejected by
the Sejm by an absolute majority of votes (art. &h8 119 of the Constitution). This aroused
controversies over the scope of amendments thé8ehate may propose to a bill adopted by the
Sejm. In particular a question arose as to whetieiSenate’s amendments may tackle issues,
which are not addressed in the given bill. As #yneasily be guessed the positions of the Sejm
and Senate were quite diverse in this case. Tiere been many disputes over the issue, and in
some cases the President of the Republic refussignahe statute and asked the Constitutional
Court to consider whether or not this statute heehtadopted in the right mode.

The Constitutional Court consequently adopts atipos which limits the Senate’s power
to introduce amendments into the bills passed bySjm. In the Court’s opinion the relation
between the chambers should remain that of “asynmngtameralism”. This is conspicuous
particularly in the controlling function, which loelgs exclusively to the Sejm, but also in the
legislative process “the position of the Sejm iwifgged in relation to that of the Senate”. This
affects the scope of the Senate’s amendments aapb kbem within certain contextual frames
determined by the scope of the bill adopted bySkpn. Thus, we should distinguish between
the “width” and the “depth” of the Senate amendreent‘There are no obstacles for the
amendments to thoroughly change the contents cddhgions devised by the bill, providéuat
they apply to issues already included in that idhe should not exclude the amendments’ going
some steps beyond the scope of the bill - espgciflits modification or improvement is
concerned - within limits broadly denoted by thgechive and subject of that bill. However,
should such extension go very far, and the amenthm&uggest that contents which is not
directly linked to the purpose and subject of tlzat be introduced into the bill, then such



CDL-JU (2001) 34 -6-

amendments surpass the scope of the bill and thosnie constitutionally unacceptable” (the
ruling of 23 February 1999, K 25/98, similarly earlrulings, of 23 November 1993, K 5/95 and
22 September 1997, K 25/97). Therefore, the Sejroonstitutionally obliged to reject such
amendments, and, should they, nevertheless, makenty into the final text of the statute, that
portion of the statute will be unconstitutional.

The Constitutional Court takes a similar view lo¢ tMembers’ amendments introduced
to bills, which are considered as urgent (art. 42the Constitution). As indication of urgency of
a bill is the government's prerogative, similardyis the determination of the scope of any such
proposed amendments. The Members’ amendmentsmaayally, change the contents of the
government’s proposals; they may not, howeverpéhice into the bill any new contents, which
were not included there by the government (rulih§ danuary 1996, K 18/95). However, there
are no restrictions on submission of the Membemsédments into the bills considered on the
regular legislative path, unless it is too latdhe Hecision of 24 June 1998 (K 3/98) indicates that
it is not possible to table amendments which waddously extend the scope of a bill at the
stage of the second reading (that is after the dtiews have ended their work on the bill). An
amendment must not become a legislative initiatiparticularly at such a stage of the
parliament's work on it when it is too late to cdes itin extenso

3. The control function is one of the fundamentaksasf the Sejm, and, as | already
mentioned, the Senate is not entitled to performTite controlling function gives the Sejm the
right to obtain information about the activitiessgfecified organs and public institutions, and to
express its opinion in respect of these activitidecording to the ruling of 14 April 1999 (K
8/99 - the Sejm investigative committees) this oanthay not go as far as to interfere with the
“vital scope” of activities of the other branchdsgovernment. This means that, in relation to
the executive branch, the implementations of thinSecontrolling powers may not interfere
with the competencies of the Council of Ministenstle field of governmental administration
(ibid). At the same time, however, it remains cleat tha analysis and evaluation of the
operation of the governmental bodies is the veperse of parliamentary control, and that the
work of investigative committees should serve jh& purpose. By contrast, the judicial branch
is independent by principle. Any control by thgi#ative branch of the judicial practice of the
courts is excluded, meaning that, among othersinthestigative committees may not review the
decisions of the courts, and, in particular, it may express opinions concerning the way a court
decided in a case, nor challenge the legitimadh®fulings. The committees may, nonetheless,
investigate a case in parallel with the court pealiegs; in such a case, however, they are
obliged, to act “with particular caution”. In thigspect the principle of the separation of powers
is clearly applied in a very restrictive way.

The principle of separation of powers does notwle a participation of the members of
parliament in the governmental opinion-making aodsultative bodies (ruling of 28 April 1999,
K 3/99 - the participation of the MPs in the Courafi Civil Service appointed by the Prime
Minister). This participation must not, howeveause any dependence of the parliamentarians
upon a governmental organ, and they may not paitakerformance of these competencies of
that organ, which relate to public administratiarhe Prime Minister is not allowed to choose, at
his discretion, the MPs to participate in the wodéssuch consultative and opinion-making
bodies. Therefore, if the law says that the MRs rayminated by their political groups, the
Prime Minister must treat all groups in a politlgdhir way (i.e. he must consider the size of the
group and not its political orientation), and redptee personal decisions made by these groups.
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4. The number of rulings of the Constitutional Cowdncerning the role and the
competencies of the President of the Republic @listout that has to be seen in the context of a
relatively weak position granted to the Presidenth® Polish Constitution. All the same, the
Constitutional Court strictly opposed - especiatiythe first half of the 1990s - any attempts to
strengthen that position in the practice of thesjplent's activities.

In its resolution of 10 May 1994 (W 7/94) the Ciitagional Court considered the
procedure of dismissing the president of the Natidroadcasting Council. In 1992 a new
regulation was introduced into the Constitutiomaerning the position of the public radio and
television, and the above-mentioned Council wasitgdha position of an independent organ,
safeguarding the proper functioning of the eledtranedia. The Council worked in terms, and
the statute provided that its members are nominagspectively by the Sejm, Senate, and the
President. The President of the Republic nomintitedPresident of the Council from among the
Council’s members. Unfortunately, the statute swithing about the procedure of dismissing
the President of the Council before his/her ternoftite expires. Some practical controversies
arose over the issue, but the Constitutional Cbeld that, as the law did not grant any such
specific competence to the President - he has m@pto dismiss the President of the Council.
The principle of legality, which permits an actioha state organ only if the law allows it, was
referred to. At the same time the Court indicéteat the “competence regulation must always
be strictly interpreted, and any assumed inclugitmthe scope of competencies of a matter not
mentioned in the regulation is inadmissible”.

The above ruling of the Constitutional Court shiblble considered on two different
planes. Firstly, it accentuated the independerfcth® National Broadcasting Council as a
separate constitutional organ with a special staflisis was also expressed in other rulings of
the Court concerning radio and television, whiclpbasised that separation must be maintained
between the public radio and television, and therecui political leadership of the state
(resolutions of 7 March 1994, W 3/93; 13 Decemb@95] W 6/95; and the ruling of 28
November 1995, K 17/95). Secondly, it excluded aowcept of “implied powers” of the
President of the Republic, which would be the pyatives of the head of state, without an
explicit statement of that in the text of the Cansibn. Other, later rulings of the Court had a
similar bent (f. ex. the resolution of 11 April 239V 2/95, in which the principles of dissolution
of the Sejm in case of non-adoption of the Budgerewdefined). Nevertheless, the
Constitutional Court did not always act consequerdk, f. ex., it decided that, although the
requirement that the government countersigns the aicthe President of the Republic is a
principle, some exceptions are acceptable, evéreifConstitution does not specifically provide
that (the resolution of 5 September 1995, W 1/95).

It should be noted that the disputes over the antkcompetencies of the President of the
Republic were typical mostly for the first half tife 1990s decade. The jurisprudence of the
Constitutional Court, and then the text of the n@enstitution of 1997 clarified the most
important issues, and, in recent years, there haga no more such cases to consider.

5. The position of the judicial branch has often b#en subject of the opinions expressed
by the Constitutional Court. They concentratedyvaball, on the principle of the monopoly of
the courts to administer justice and, therefore, tloe availability of and access to legal
proceedings in all types of cases and disputesmglto an individual person's situation.

As concerns the position of the judiciang & visother authorities, in recent years it has
been studied mostly in light of some disputes dlkerways of determining the judges’ salaries



CDL-JU (2001) 34 -8-

(rulings of 11 September 1995, P 1/95; 22 MarchD20012/98; 4 October 2000, P 8/00). Much
attention has also been devoted to the positioth®fNational Council of the Judiciary as a
separate constitutional organ established to stamdld over the independence of judges and
courts. The Constitutional Court ruled, among mthéhat the Council must participate in all
legislative work relating to the judiciary, and tHailing — on the part of the Sejm - to seek the
Council’s opinion is a breach of the Constitutionlihg of 24 June 1998, K 3/98). The Council,
in turn, may take some personal decisions concgfjnitiges, f. ex. grant a consent to a judge to
continue in his hitherto capacity despite havingched the retirement age (ruling of 11 July
2000, K 30/99). At present, questions of constality of regulations on protection of state
secret, and of the extent to which such regulatioag be applicable to the judges are pending
before the Constitutional Court.

6. Another area of the Constitutional Court's junigfgnce was the problems related to the
functioning of local self-governments. The issgendt directly linked to the subject of my
paper, but it should be mentioned that the juridence emphasises the principle of
independence of local self-governments from cerdrdhorities, as well as the principles of
separation of local property, financial independerd the local authorities (it particularly
stresses the ban to impose new tasks on self-gmesiis without providing them, in advance,
with appropriate financial means), and judicial tpotion of independence of the local self-
governments. Since the organs of local self-gawemts are entitled to take cases to the
Constitutional Court it is no wonder that their Iplems are regularly reappearing in the Court’s
rulings.



