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1. Adoption of the Agenda
The agenda was adopted unchanged.
2. Communication by the Secretariat

Mr Buquicchio drew the Commission's attention totaia new features introduced from this
session onFor instance, for the first time, the agenda setifip times for the items on the
agendaMembers were asked to keep to these times so tha time could be devoted to the
more significant items and so as to have a betkea iof when particular items would be
discussedFootnotes had also been added to some of the dantise agenda suggesting their
adoption without discussion. The aim was to trgamn a little time, which did not, of course,
prevent any member from requesting discussion ypsanh item if he or she had good reason to
do so.

As far as logistical matters were concerned, mesbew had access to an online computer, set
aside for them in the secretariat’s small roomhenground floorMembers were asked to use it
sparingly so that as many people as possible takidadvantage of it.

Lastly, on the subject of developments since tlevipus session, the member representing
Hungary, Mr Peter Paczolay, had recently beeneseas a Constitutional Court judge.

3. Co-operation with the Committee of Ministers

As part of its co-operation with the Committee ohbdters, the Commission exchanged views
with the Permanent Representative of the Unitedg#fam to the Council of Europe, Mr
Stephen Howarth, who chaired the Rapporteur Groupemocracy (GR-DEM).

Having reiterated the United Kingdom’s support the Venice Commission, Mr Howarth
described the work of the GR-DEM, which was the @uitee of Ministers body responsible,
among other things, for monitoring new member statempliance with commitments entered
into on joining the Council of Europe and prepatiaglies to questions from the Parliamentary
Assembly — two areas in which the links with then@aission were obvious. To do its job
properly and offer the soundest possible politiadlice, the GR-DEM relied on serious,
objective reports providing in-depth analyses @iiagions. The Venice Commission’s many
reports meeting those requirements on subjectatefeist to the GR-DEM were a great
reassurance for the Committee of Ministers and receth the credibility of its work of
promoting democracyRecent examples were the opinion on the indepeede&fierendum in
Montenegro and opinions from the Commission on Boand Herzegovina, Ukraine, Georgia
and Azerbaijan, relating in particular to elect@atl constitutional law.

4, Co-operation with the Parliamentary Assembly

The Commission exchanged views on co-operation thghParliamentary Assembly with two
Assembly members, Mr Peter Schieder and Mr Erigehs.

Mr Schieder's statement centred on three matters.

Firstly, from now on any Assembly member takingt raran activity as a representative of the
Assembly was expected to make a detailed repdnet®ureau of the Assembly reviewing co-
operation with the body or partner concerned. Haskif would be writing a report on co-

operation between the Assembly and the Commissidrcauld already say that it would be a
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positive one. He would also stress that the agreebetween the two institutions was working
very well.

Secondly, with regard to the allegations of seded¢ntions in member states of the Council of
Europe, the Secretary General had invited 37 cesnto reply to a questionnaire prepared
under Article 52 of the ECHR by 7 April 2006. Inetlight of these developments and the
progress of its own work on the subject, it wasarcldat the Assembly would not be in a
position to discuss the allegations of secret dieterat its April session. Despite intense
pressure to speed up its work, the Assembly woatdbe resuming discussion of the matter
until its June session, which would enable it teetaccount of the results of the Secretary
General’s further inquiries.

Lastly, complaints had reached the Assembly fromessnembers of national parliaments that
Venice Commission opinions on their countries hadbeen sent to them at all or sent only in
outline form. This problem had to be attended taigit away as it was essential for members
of parliament to be able to consult such documsatss to perform their legislative duties
properly.lt might be worth the Assembly’s considering distiting certain opinions to members
of national parliaments itself.

Mr Erik Jurgens described the latest activitiesttid Assembly that had more specifically
involved the Committee on Legal Affairs and Humaigh®&s. The Assembly had recently
adopted a recommendation on the concept of “natidnth was in some respects a follow-up
to the report adopted by the Venice Commission0@12on preferential treatment of national
minorities by their kin-state. In future the Assembly might usefully consult thenite
Commission more often to clarify terminological gtiens of this type.

The question of the allegations of secret detentid®ouncil of Europe member states had been
discussed once again by the Committee on Legalrdfamd Human Rights at its meeting in
Paris on 13 March. At that meeting views had be@manged with members of the European
Parliament temporary committee on the alleged @igeuoopean countries by the CIA for the
transport and illegal detention of prisoners (TDIRg had some doubts whether the TDIP’s
inquiries were adding anything to the investigatibinere was a risk of its activities overlapping
with those of the Assembly.

The plan to set up a European Union Fundamentéit®RAgency had also been discussed at the
meeting of 13 March in ParisThe Committee on Legal Affairs and Human Rights slaolwn
considerable scepticism about this proj@tte functions of such an agency would extensively
coincide with those of both the Council of Europe ¢he Venice Commissiolt.was important

to ensure that the Council of Europe retainedutsglémental role as the guardian of human
rights in Europe.

5. Exchange of views with the Union of Arab Constitutonal Courts and Councils

Mr Boualem Bessaih, President of the Constituti€@alincil of Algeria and Mr. Mohamed

Abdel Kader Abdallah, Vice-President of the Comsititnal Court of Egypt and Secretary
General of the Union of Arab Constitutional Cowatsd Councils informed the Commission
about the Union, which was created in 1997 andeanaourts from 13 member and two
observer countries. The seat of the Union is inrcCdits objectives are to promote co-
operation and exchange of ideas between the cototsencourage research in the
constitutional field and in particular in the humaghts area and to establish contacts with
similar organisations. The Union publishes bookd arlegal journal in the Arab language,
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which is to be translated at a later stage. The-zsg of its member courts is available on its
web-site. The latest conferences of the Union @nlithits of constitutional control and on
constitutional interpretation took place in Khamouand Kuwait in 2004 and 2006
respectively. Upon request, the Union also givagiops as was the case on the retroactive
effect of decisions of Arab constitutional couriBhe Union’s organs are the General
Assembly (composed of the judges of the membertgpuhe Council (composed of their
presidents) and the Secretariat General.

The delegation offered to establish co-operatioth whe Venice Commission based on
exchanges in the field of documentation, mutuatigipation in meetings and seminars and
possibly the joint organisation of seminars andfemces.

Mr. La Pergola welcomed the offer and expressedCbramission’s wish to co-operate with
the Union along the lines suggested.

Mr. Buquicchio pointed out that President Bessajinexiecessor, Mr Bedjaoui, who was now
Minister of Foreign Affairs, had shown interesttime accession of Algeria to the Venice
Commission. Mr. President Bessaih confirmed thatethwas continuing interest in this
possibility.

6. Follow-up to earlier Venice Commission opinions

a) Opinion on the compatibility of the existing legidation in Montenegro concerning the
organisation of referendums with applicable international standards (CDL-
AD(2005)041)

Mr Markert recalled that in this opinion the Comsnis had called for negotiations between the
government and the opposition in Montenegro, téabiitated by the European Union, in order
to reach a consensus on the rules applicable tefidendum. The opinion had been adopted on
16 December 2005 and the very same day High Repatise Solana appointed a personal
representative to facilitate such negotiations, Asslador Lapk from Slovakia. Ambassador
Lajéak succeeded in brokering a consensus among timepoliical forces in Montenegro both
on a special law applicable to the independenareeflum, dealing with issues such as the
composition of the referendum commissions, campéigancing, the role of the media and
referendum observation, and on the main issueeofrtijority required for independence. The
law required 55% of the votes cast for independémdee successful. This was in line with the
Venice Commission opinion that there should besarainajority for such an important decision
although from the Venice Commission’s point of viawequirement based on a percentage of
registered voters would have been preferable.i€alit it proved however impossible to agree
on a figure based on registered voters and ther#i solution was chosen.

As regards participation in the referendum, the Hfmowed the Venice Commission’s
recommendation to stick to the previous rules astdta give the right to vote to Montenegrin
citizens living in Serbia. During his mission Ambador Lajak maintained close contacts with
the Venice Commission Secretariat and OSCE. Thamkisis negotiated solution all political
forces would now participate in the referendum r@eadgnise its legitimacy.

Messrs Darmano&iand Nick pointed out that there would be a pdalitcdifficult situation if
less than 55 % but more than 50 % vote in favoumad#pendence.
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b) Opinion on the draft law on the status of national minorities living in Romania (CDL-
AD(2005)026)

Mr Chablais said that the Romanian Senate hadte€j¢le draft law on the status of national
minorities living in Romania shortly after the atlop of the Commission's opinion on the draft,

in October 2005. The draft was now being examimethé Chamber of Deputies, where work
had been somewhat delayed because a large numdraeafiments had been tabled. Currently,
it was the whole of chapter V of the draft law be tultural autonomy of national minorities

that was being questioned, even by a party thatwasmber of the government coalition.

Against this background, the Venice Commission been invited by the NGO “Project on
Ethnic Relations” to take part in a seminar heldBucharest on 8 February 2006, which had
been attended by members of parliament and repatises of the government, the
administrative authorities and NGOs. It had disedssiodels of cultural autonomy in Europe
and current international standards, highlightiegain aspects of the Commission’s opinion
(CDL-AD(2005)026) with regard to cultural autonomayd confirming that that opinion was still
a relevant and authoritative document that wasnofieoted in the political context of
parliamentary debates.

7. Albania

The Commission exchanged views with the Speak#teoParliament of Albania, Ms Jozefina
Topalli, and the Vice-Speaker, Mr Ylli Bufi, as parf a discussion on the draft opinion on
parliamentary immunity in Albania (CDL(2006)023jad/n up on the basis of comments by Mr
Bartole and Mr Nolte (see also the draft decisibine Albanian parliament, CDL(2006)002).

Ms Topalli emphasised the priority the Governmeawegto combating corruption, which could
be achieved by measures such as limiting parlisangmmunity. Immunity was an exception
to the principle of equality and should be intetpderestrictively in the light of carefully
specified cases.

Mr Bufi said that the Constitution and the CodeGsiminal Procedure contained procedural
principles which parliamentary rules of procedusrewnot allowed to contravene. There was no
constitutional basis for taking by a qualified m#y a decision such as the one under
discussion.

Mr Bartole presented the draft opinion. The Europstandards on which it was based were the
principle of the hierarchy of norms and the pract€ European states with regard to immunity.
Some countries such as France and Italy had doag aith immunity from prosecution but
this had been achieved by means of a constituti@wagion. In Germany, a general decision
was taken by the Bundestag at the beginning of éagiklative period on the basis of a
consensus. It could be argued that the draft stdminio the Commission was unconstitutional.
One solution might be to insist that the act lingtimmunity had to be adopted by a qualified
majority of the parliament. It was for the Congtdnal Court to give the final interpretation of
the Constitution on this point.

Mr Omari said that the draft decision was worthlasghe majority could lift immunity on a
case-by-case basis. In his opinion, the Constituioticle 73) required a separate decision in
each case. Ms Btoiu felt that a revision of the Constitution whse pbnly possible solution, as
had been the case in Romania.
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Mr Nolte explained that the Commission could ndeiof definitive view as to whether the
Constitution required a separate decision in eash.cThe German Constitutional Court had not
ruled on this matter with reference to the Germasi®Law. In Germany, members of the
Bundestag agreed to a general decision so as ith @valic debate, which attracted the attention
of the media.

Mr Nicolatos said that in Cyprus, the decisionitbitlnmunity was left to the Supreme Court
and this precluded political decisions. Mr Mifsudriiici supported the draft but suggested that
parliamentary immunity should be limited to statetsenade in parliament.

The Commission adopted the opinion on parliamentarymmunity in Albania, with one
amendment (CDL-AD(2006)005).

8. Bosnia and Herzegovina

Mr Malinverni presented the draft Opinion on théeslent proposals for electing the Presidency
of Bosnia and Herzegovina (CDL(2006)19rev). Thisxgm had been requested urgently by the
Chairman of the Presidency, Mr Téhion 2 March in order to enable the leaders ofntiaén
political parties to arrive at an agreement onaverall constitutional reform package. The draft
Opinion was therefore sent to the Presidency onarcM2006 under the responsibility of the
reporting members. None of the three proposed mgpticorresponded to the long-term
preference of the Venice Commission for a singléirectly elected President. Two of the three
proposals were however improvements on the praegeation and removed the discriminatory
provision criticised in the Commission’s previoupi@on on the constitutional situation in the
country. Among these two options Proposal Il forradirect election of the Presidency through
the BiH parliament seemed more in line with therall@ims of constitutional reform although
certain flaws of the Proposal, in particular thersg role of the House of Peoples in the election
process, should be corrected.

Mr Nick and Mr Sadikovic supported the conclusiohthe draft Opinion.

The Commission endorsed the draft Opinion on diffeent proposals for the election of thg
Presidency of Bosnia and Herzegovina (CDL-AD(2006)4).

Mr Markert informed the Commission that the leaddrthe main political parties in Bosnia and
Herzegovina had not yet reached an agreement ofultitext of the constitutional reform. It
remained however possible that such an agreemaltt be reached within the next few days.
The amendments would then have to be adopted gumklparliament and thereafter be
reflected in the electoral law in order to makpassible to hold the general elections scheduled
for October on the basis of the new constitutionkds. Having regard to these time constraints,
it was not certain that the Commission would besotird. If so, it would have to act with the
utmost speed to present its comments before thgiadof the respective texts.

The Commission authorised the reporting members oronstitutional reform (Messrs.
Helgesen, Jowell, Malinverni, Scholsem and Tuori)rad the reporting member on the
election law, Mr Sanchez Navarro, to send as necasg preliminary opinions to the
authorities without waiting for their adoption at t he next plenary session.
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9. Croatia

The Commission examined the draft joint opinion the Venice Commission and
OSCE/ODIHR CDL-EL(2006)008 on the draft law of the State Electoral Commisab the
Republic of Croatia@DL-EL(2005)053, drawn up on the basis of comments by Messrs Finn
and Torfason@DL-EL(2006)009.

Mr Nick thanked the rapporteurs and informed then@ussion that the law on the State
Electoral Commission of the Republic of Croatia lddoe submitted to the Croatian parliament
in April 2006.

The Commission adopted the joint opinion of the Veisge Commission and OSCE/ODIHR
on the State Electoral Commission of the Republicf&roatia (CDL-AD(2006)012).

10. Georgia

Mr Gia Kavtaradze, Minister of Justice of Geordilaanked the Commission for the draft
opinion on the draft Law on the rehabilitation amdtitution of property of victims of the
Georgian-Ossetian conflict, which he presented partof President Saakashvili's peace plan
for South Ossetia. Georgia was committed to becpareé of the solution rather than the
problem. Since it had received the draft opinitwe, Ministry of Justice had already prepared a
revised draft, which took into account a large nambf the recommendations made by the
Commission and by UNHCR. Nevertheless, further owpments to this draft were envisaged.
The Georgian Government was committed to consuttiegOssetian side. The draft law had
already been handed to the South Ossekdiacto authorities in November but the reply had
been that this was an internal matter of Georgtath& end of March, a Georgian delegation
would meet refugees in North Ossetia to gathermmédion and to receive recommendations for
the draft law. The upcoming JCC meeting would dlsaised for consultations. During the visit
of the Venice Commission‘'s delegation to Thilisgriowing the scope of the draft law by
excluding non-property damages had been discusBeel. Minister hoped for an active
participation of international organisations (UNH@RJ, OSCE, Council of Europe) as well as
governments of various foreign states in the pmoésominating the Restitution Commission.
The chairmanship of the Commission should rotatevdsen the parties. Refusal by one party
should not delay the restitution scheme. No cargiital amendments were envisaged for
double citizenship and the avoidance of appedBetargian courts.

Mr van Dijk presented the draft opinioBDL(2006)004 on the draft Law on the rehabilitation
and restitution of property of victims of the GaargOssetian conflict§DL(2006)003, drawn

up on the basis of comments by Messrs van Dijk, eéeuw, Bartole and Hamilton
(CDL(2006)014 006 015 and 005. A number of points needed further improvement. H
welcomed the intention of the Georgian authoritesubmit a revised draft law for further
opinion. In this future draft, not only propertylated damage but also other serious human
rights violations should be taken into account.iiernal appeal within the Commission should
allow for avoiding recourse to Georgian courts.ogtitutional amendment might be necessary
to this end. The international organisations shawdtd be named explicitly in the draft. The
benefits of the draft law should apply irrespectofecitizenship and status as refugees. The
criteria for compensation should be clearly idesdif
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Mr. Nolte asked whether this opinion would set dtads for future similar situations. The
rapporteurs replied that this opinion only relatedthe specific situation of the Ossetian
minority. Mr. Aurescu pointed out that only praeticould show whether this solution would
become a success.

Mr. Bartole insisted that the right to a fair tris@eded to be safeguarded in proceedings before
the Restitution Commission. Mr. Hamilton pointed that, so far, there had been very little
contacts between the sides and no real consultadidtaken place.

The Commission adopted the interim opinion on the @ft Law on the rehabilitation and
restitution of property of victims of the Georgian-Ossetian conflict (CDL-AD(2006)007).

11.  Kyrgyzstan

Ms Baekova informed the Commission that the PresideKyrgyzstan had issued a decree in
January which provided for a referendum on the fasmgovernment, presidential or
parliamentary, in late 2006. Work on constitutiorgibrm had therefore been interrupted.

12. Moldova

The Commission examined the draft opinion (CDL(20@6) on the law on the information
and security service of the Republic of Moldova [@D06)001rev), drawn up on the basis of
comments by the rapporteur, Mr Matscher. Mr Matsdagd that the opinion related to a law
which had been in force for several years and twdyprovisions of which had been amended
in July 2005. Consequently, the Commission coultfine itself to a general assessment of the
law in the light of relevant international standaeshd the study prepared by the Commission in
1998. Seen from this angle, the law seemed satsjaon the whole, although the list of the
security service’s tasks was too detailed and &itb¥ar too much interference in the private
sector. As to the control and supervision mechaniswas right that it provided for subsequent
involvement of the parliament, the principal statesecutor's office and the courts. It should,
however, be suggested to the Moldovan authoritiasthey consider making arrangements for
an independent body to keep the service’s operdtamtivities under review.

Mr lain Cameron agreed with most of the rapporeeadmments. He suggested, however, that
the draft opinion be amplified in some areas sdoagive the Moldovan authorities useful
guidance if they chose to amend the law in theréut\fter some discussion, it was agreed that
the secretariat would amend the draft opinion tuthe the main additions proposed by Mr
Cameron, which suggested both ways of clarifyirg rissponsibilities for supervision of the
security service’s activities and means of stresgjtig control mechanisms.

The Commission adopted the opinion on the law on ¢hinformation and security service
of the Republic of Moldova, with amendments (CDL-A}2006)011).

At its previous session, the Commission had adopked joint opinion of the Venice
Commission and OSCE/ODIHR on amendments to théoeteécode of Moldova. It had asked
the Secretariat to amend the opinion in co-opearatith OSCE/ODIHR so as to take account of
the legislative amendments of 17 November 2005cantdments by the Congress of Local and
Regional Authorities of the Council of Europe, dadorward the revised text to the Moldovan
authorities. This had already been done.



-9- CDL- PV(2006)001

The Commission endorsed the final version of the ot opinion of the Venice Commission
and OSCE/ODIHR (CDL-AD(2006)001) on amendments tohe electoral code of Moldova
(cf. CDL-EL(2006)001).

13. Romania

Mr Cardoso da Costa presented the draft opinBGBDL(2006)013 on two draft Laws
(CDL(2006)007et008 amending Law no. 47/1992 on the Functioning argh@isation of the
Constitutional Court of Romania, drawn up on thsid®f comments by Messrs Cardoso da
Costa, Mazak and Paczola3¥L(2006)009012 et016respectively).

He pointed out that by referring to the provisiasfsthe Code of Civil Procedure on the
withdrawal of judges, one of the drafts might regul situation ohon liquet, even if this was
unlikely in practice. The rapporteurs suggested éhaecond, lower quorum be introduced.
Should the number of judges fall below that loweorgm, all judges should participate in the
case however any incompatibilities should be statadsparently in the judgement and the
judges would make a declaration that they wouldevelery effort to remain unbiased.

The other draft law was found to be excessive idueling persons whare or have been
members of a political party or whose family menshgelong or belonged to the leadership of
political parties during the last five years. Ferthore, the requirement of twelve years of
practice as a judge or prosecutor would excludertapt groups of qualified persons and might
even be unconstitutional.

—

The Commission adopted the Opinioron two draft Laws amending Law no. 47/1992 o
the Functioning and Organisation of the Constitutimal Court of Romania (CDL-
AD(2006)006).

14.  Serbia and Montenegro

The Commission examined the draft joint recommeadatby the Venice Commission and
OSCE/ODIHR CDL-EL(2006)00% on the electoral law and administration of etstdi in
Serbia, drawn up on the basis of comments by MeRdgsim and Torfason (cfCDL-

EL(2005)025026 and027).

Mr Torfason informed the Commission that the opinwas a long document since it had to
deal with the law on the parliamentary, presidéatia local elections at the same time. Among
the main shortcomings of the text he mentioned absence of the intermediary level of
electoral commissions, the unclear provisions otergo lists, some aspects of access to the
media and the publication of the election results.

Some members expressed doubts as to the partapztijudges in the work of the electoral
commissions. After an exchange of views between nigenbers it was decided that the
Commission would not express its opinion on thgiéssince judges participate in electoral
management bodies in a number of Council of EuMember States and their participation in
electoral administration could be a guaranteesafripartiality”

! See also the Code of Good Practicein Electoral Matters, CDL-AD(2002)023rev, 11.3.1.d.i.



CDL-PV(2006)001 -10-

The Commission adopted the draft joint recommendatins by the Venice Commissio
and OSCE/ODIHR (CDL-AD(2006)013) on the electoraldw and administration of
elections in Serbia and instructed the Secretariab transmit it to the Serbian authorities.

15. International legal obligations of Council of Europe member States in respect of
secret detention facilities and inter-state transpi of detainees — report of the Joint
Meeting of the Sub-Commissions on International Lavand Democratic
Institutions (16 March 2006)

Mr Tuori, Chair of the joint meeting of the sub-ammssions on Democratic Institutions and on
International Law, informed the Plenary that thembers of the sub-commissions had
examined and discussed the draft opinion in gretatild After deciding to proceed with certain
amendments, they had unanimously endorsed thevtegh was now being submitted to the
Plenary.

Mr Helgesen, chair of the working group, recalledttthe PACE Legal Affairs Committee had
requested an assessment from the Commission ofegadity of secret detention and a
description of the legal obligations of Council Bfirope member states in respect of such
detention and of inter-state transfer of prisoners.

The Rapporteurs were aware of the political sefitsis and had avoided being dragged into the
political debate. As a consequence, the opiniontaioed no assessment of the facts and no
judgment as to whether secret detention facileast in Europe or as to whether the CIA has
carried out irregular transports of prisoners tgtoturopean skies. The opinion contained a
sober legal analysis of the existing legal norms.

In the first section of the opinion, the rules afbpc international law, human rights law,
international humanitarian law and air navigatiaw lwere identified and described. In the
second section of the opinion, the working groug bsed the previously identified norms in
order to establish the legal obligations of menthtates.

It was the first time that the Venice Commissiod t@adeal with air navigation law. There were
two kinds of aircraft : civil aircraft, which hadserflight rights over the territories of the state-
parties to the Chicago Conventiomhich regulates international civil aviation, but could be
searched and inspected at will by the territoti@ies and state aircraft, which needed to receive
specific overflight authorisation prior to enteritige airspace of a State, but were subsequently
immune from search and inspection. The distinatvas not always easy to apply in practice, in
the first place in the light of the unclear defmt of “state aircraft” and also because it
happened that civil aircraft perform state funcdéiofihe difficulty in this respect was to establish
whether in such a case the civil aircraft woulddsierirom immunity from search or not. In the
Commission’s opinion, an airplane would only batka to immunity if it had presented itself
as state aircraft according to the applicable rates had thus sought the relevant authorisation
prior to entering the airspace of a State. If idl lpmetended to be civil, it would not be in a
position to claim later that it was state airckaghefiting from immunity.

The opinion underlined three general principlese Tirst one was that, while CoE member-
States were under an obligation to combat terrgiiisidoing so they had to fully respect human
rights. The second general principle was that human rights obligations, namely under the
ECHR, must prevail over any other treaties, including bilateral treaties, the NATO treaty or the
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Chicago Convention: thus, in interpreting and applying any treaty obligati@tates had to
respectjus cogens, notably the absolute prohibition on torture anbduman and degrading
treatmentind on “incomunicado” detention, which includes the obligation not to expose ® th
risk thereof and the positive duty to investigati® iallegations thereof. The third principle was
that States, as subjects of international law, weitge held accountable for the conduct of any
branch of their powers, including when any of tlagjents had acted ultra vires.

Mr Jurgens and Mr Schieder expressed their sdisfawith the opinion and requested certain
clarifications, notably in respect of the powergeasfitorial states in respect of aircraft changing
their status while flying over different States.eTiapporteurs considered that this conduct was
not in itself illegitimate under the Chicago Contren and underlined that any suspicion of
possible abuse of the status of a plane could imentmicated to other States in order to exercise
the different powers, such as request to landyrdeption, search and inspection or protest
through diplomatic channels.

Mr Schieder further raised the question of the iapbility of the norms and principles outlined
in the opinion in respect of Kosovo. The rappodaurderlined that the opinion dealt with legal
obligations ofStates only. They were ready to examine the specific Stnaof Kosovo, if the
Venice Commission received such a request.

Mr Aurescu underlined the importance of the prifgipontained in the opinion, of mutual trust
and good relations between States.

The Commission adopted the opinion on the internadinal legal obligations of Council of
Europe member States in respect of secret detentidacilities and inter-state transport of
prisoners (CDL-AD(2006)009).

16.  “The former Yugoslav Republic of Macedonia”

The Commission examined, with a view to adoptidme foint opinion of the Venice
Commission and OSCE/ODIHR (CDL-EL(2006)007) ondh&ft electoral code of “the former
Yugoslav Republic of Macedonia” (CDL-EL(2006)008)awn up on the basis of comments by
Mr Finn, Mr Kask and Mr Mifsud Bonnici. The drafpimion had already been sent to the
authorities of “the former Yugoslav Republic of Mdonia”.

The Commission adopted the joint opinion of the Veise Commission and OSCE/ODIHR
(CDL-AD(2006)008) on the draft electoral code of ‘tie former Yugoslav Republic
Macedonia”.

17.  Ukraine”

At the last session, the Commission adopted thdt goint opinion by the Venice

Commission and OSCE/ODIHR on the law of 7 July 20@5amendments to the law on
elections of people’s deputies of Ukraine. The @uvssion authorised the Secretariat, in co-
operation with OSCE/ODIHR, to modify the text tagimto account amendments concerning

To be adopted without discussion.
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media and to forward the revised text to the Ukamirauthorities. This has already been
done.

The Commission endorsed the final version of the jot opinion by the Venice Commission
and OSCE/ODIHR (CDL-AD(2006)002re\) on the law on the elections of people’s deputig¢s
of Ukraine (cf. CDL-EL(2005)054).

18.  Amicuscuriae opinion at the request of the European Court of Huran Rights on
political parties receiving financial contributions from abroad

The Commission examined the draft opinion at tlpiest of the European Court of Human
Rights on political parties receiving financial tdlsutions from abroad, drawn up on the basis
of comments by Messrs Lapinskas and Vo@&l((2006)020.

Some participants suggested that the text shouldnibended in order to take into account
situations when restrictions are needed to pramnétferences from foreign political forces and
distortions of the electoral process. The repasukhclearly indicate that in each concrete case
of limitations of financing from abroad due consat®n should be given to the political and
economic situation and national interests of tlaeStt was also stated that in some countries of
Eastern Europe limitations were necessary to gdritet territorial integrity.

Another opinion was that if the conclusions are rzabeel as proposed by the previous speakers
the report should include more examples from naticexperience. Making reference to
necessary measures to prevent tax evasion waswdgested. The registration of donations
could be one of the possible solutions to this jerob

As a result of the exchange of views it was agieestrengthen the conclusions by making
reference to some other cases when the formallptiohi of financing of political parties from
abroad could be justified in a democratic society.

Messrs Vogel and Lapinskas agreed to make thesaoaddio the document, however they
pointed out that the intention of the text wasrteveer the questions from the European Court of
Human Rights rather than to make a general studiismopic.

The Commission adopted the opinion on political pares receiving financial contributions
from abroad (CDL-AD(2006)014) and asked the rappoeurs to complete the text as
proposed during the discussions with the assistancef the Secretariat, in view Oof
transmitting it to the European Court of Human Rights before 31 March 2006.

19. Human Rights protection in emergency situations

The Commission examined the draft opinion (CDL(20@Q2) on human rights protection in
emergency situations, drawn up on the basis of camsrby Mr van Dijk and Ms Flanagan. Mr
van Dijk said that although the draft opinion haéet drawn up at the request of the
Parliamentary Assembly following the repressiontlué protests of May 2005 in Andijan,
Uzbekistan, the rapporteurs had not focused oroaaynational situation but adopted a general
approach to the question of human rights protegtioall emergency situations, regardless of
whether they were covered by a derogation witrémtieaning of Article 15 of the ECHR.
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After a general discussion on the main issues ddisethe draft opinion, the Commission

expressed its support for the text while decidm@dd to it a number of references to leading
decisions of the European Court of Human RightstaeadJK House of Lords, at the suggestion
of Mr lain Cameron and Mr Jeffrey Jowell. In addlitj with regard to the question of

derogations within the meaning of Article 15 of BEHR and Article 4, paragraph 1, of the

International Covenant on Civil and Political Rigiht was decided, on a proposal from Mr Jan
Helgesen and Mr Kaarlo Tuori, to harmonise the @gnts and references in the draft opinion
with the corresponding passages in the opiniorherirternational legal obligations of Council

of Europe member States in respect of secret dmtefdcilities and inter-State transport of

prisoners (CDL-AD(2006)09).

The Commission adopted the opinion on human rightsprotection in emergency
situations, with amendments (CDL-AD(2006)015).

20. Remedies to the excessive length of proceedings

Mr Desch, Chairman of the European Commission lier Efficiency of Justice (CEPEJ),
recalled that the Venice Commission and the CERBJWorked in parallel, in a complementary
and coordinated manner, in this matter since 2QERPEJ had set up a Task Force on Time-
frames of proceedings, which had exchanged infoomatvith the Venice Commission.
Amongst the latest achievements of this task foMe,Desch mentioned the checklist of
indicators for the analysis of lengths of procegsliim the justice system. Co-operation had been
very satisfactory and would certainly continueha future.

Mr van Dijk recalled that this study had been ldett in Bucarest in July 2004, upon the
initiative of the Romanian authorities. A questiama on the existing national remedies
concerning the length of proceedings had beenlateni amongst the Commission members
and information concerning 36 countries had nownbeellected by the Secretariat. The
members of the working group were now analysing riggies and intended to identify
guidelines which could help Council of Europe mentbiates to set up or improve the national
remedies. The principles which had been identifiece that the remedies aimed at avoiding the
excessive length of proceedings must not a) praleagroceedings; b) affect the independence
and impatrtiality of the courts; c) affect the |l@gate interests of third parties and d) cause
society to lose confidence in the capacity of thistesn to react to crime and to prosecute
criminals.

Mr van Dijk also recalled that the working groupdh@een coordinating with and following the
works of the CEPEJ.

Mr Aurescu informed the Commission that a confeeeno “Remedies for unduly lengthy
proceedings : a new approach to the obligatior@Sooincil of Europe member States” would be
held in Bucarest on 3 April, organised in the frarak of the Romanian chairmanship of the
Committee of Ministers of the Council of Europe,vatich representatives of the Venice
Commission, the CEPEJ, the European Court of HuRights and other Council of Europe
bodies would discuss possible guidelines and piliesi The results of the discussions would be
integrated into the study which the working groxpexted to be able to submit to the Plenary in
June 2006.
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21.  Secrecy of the vote in the context of parliamentarglections

A questionnaire on the secrecy of voting in elexian parliament had been prepared on the
basis of Mr Chagnollaud’s comments (CDL-EL(2006)0@4was proposed that the Council for
Democratic Elections should adopt it, along witly amendments, at its meeting of 18 March,
after which it should be sent to all the memberhefCommission.

The Commission instructed the Council for Democrat Elections to adopt the
guestionnaire on the secrecy of voting during eleicns in parliament and send it to all the
members of the Commission.

22.  Working methods of the Commission — Follow-up to th meeting of the Enlarged
Bureau

Mr Mifsud Bonnici informed the Commission that tBmlarged Bureau had continued its
discussions on the working methods of the Commmssio

As regards the introduction of a time limit forantentions during the plenary sessions, the
Bureau was of the opinion that such a time liménsed justified, owing to the high number of
participants in the sessions. A general time liafit7 minutes was suggested. However the
President would always have the possibility to gex@mptions from this time limit in justified
cases.

The Bureau also discussed the restructuring o$tlbbecommissions. There was agreement that
the present system is not very rational and outlaté. Two different approaches were put
forward: either to have thematic sub-commissionging the main fields of activity or to have
one permanent sub-commission. These approachekenfilirther discussed at the next session
of the Bureau.

The Bureau welcomed the fact that the Secretarilhtstart preparing vade-mecums of the
positions taken by the Commission in certain areas.

The Commission decided to introduce a general timiemit of 7 minutes for interventions
during its plenary sessions, it being understood #t the President may grant exemption$
from this time limit in justified cases.

23.  Election of a member of the Bureau

Following the expiration of Mr Baglay's term of @fé as member of the Commission, the
Commission elected his successor nominated by tissi& authorities, Mr Valery Zorkin, as
new member of the Bureau.

24.  Adoption of the annual report of activities 2005

The Commission adopted its annual report of aes/2005 CDL(2006)017.
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25.  Exchange of views with the Southern African Judge€ommission

The Permanent Representative of Ireland to the €GloohEurope, Mr Sharkey, welcomed the
participation of the SAJC members in the sessiahranalled the outstanding contribution of
the Venice Commission to the transition of Cenanatl Eastern European countries towards
democracy. The Commission’s role in this process also appreciated by the European Union.
At the same time, the Commission’s action in thatBern African region, which had started in
1994, was less known but was developing fruitfullile presence of the SAJC at this plenary
session highlighted the success of this line oibacbf the Commission. The Ambassador
stressed that Europeans could not only share #xpieriences with Africans but were also
happy to learn from them.

The Permanent Representative of Italy to the Cowhdturope, Mr Lonardo, welcomed the

SAJC members on behalf of the Committee of Minssterting that the presence of the
representatives of the Union of Arab Constitutid@alirts and Councils was an opportunity not
only for an exchange with Europe but even betwikesd sub-regions.

Mr Buquicchio conveyed the gratitude of the Veni€emmission to the governments of
Norway, Ireland and ltaly for their financial supp@f the Commission’s activities in the

Southern African region. Mr. La Pergola recalleslmarticipation in the passage of South Africa
from an apartheid regime to democracy and expressedhigh appreciation for the

Constitutional Court of South Africa.

Introducing the presentations on the constitutiorliew in common law countries and
countries with specialised constitutional courts, M Pergola noted that constitutional review
had been ‘invented' by the US Supreme Court andgr@dd to the common law countries. The
scholar Kelsen had been the author of an altemtdithe US system, by introducing centralised
constitutional review. Today constitutional justiwas spreading beyond Europe and became a
universal phenomenon. The distinction betweenwleerhodels was gradually diminishing. Mr
La Pergola suggested organising a conference sridpic with the participation ofter alia

the Constitutional Council of France and the Fddérdunal of Switzerland, which showed
some interesting particularities.

The President of the Constitutional Court of ScAitiica and President of the SAJC, Mr Langa,
started his presentation (CDL-JU(2006)016) by thankhe participants for their generous
remarks concerning his Court. He also expressddugia to the Commission for its support of
the SAJC which he hoped would continue. He recalled history of the creation of the
Constitutional Court of South Africa and its congretes as well as its exceptional role in the
certification of the current, democratic Constauati After the abolition of apartheid, the
Constitutional Court had been the first judiciaktitution in which South Africans had
confidence and which remedied the old legal cultiuhere judges were not independent and
proper judicial review was not exercised.

Mr Mazak outlined the advantages and disadvantasigesntralised constitutional review (CDL-
JU(2006)*), as well as providing a comparative gsial of the competences of specialised
constitutional courts, which had the advantageroViding legal certainty as to the validity of
legislation. The method of composition of the ceurad to be balanced in order to give the
court the necessary legitimacy to strike down atfsarliament. Drawbacks were an increase in
the length of procedures and possible problems avdimary courts. He pointed out that mixed
models deserved a more extensive analysis and beutte subject of a future study.
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The Chief Justice of Uganda, Mr Odoki, expressedhibpe that the SAJC would lead to a yet
more independent judiciary in Africa and that theni¢ée Commission could inspire judgments
by the African courts. Mr Jowell and other partasips noted that the exchange of views
between Europe and Africa was a two way streey, ltlae much in common and things to learn
from one another. For example, tensions betweejudigary and other branches of state power
were common to many jurisdictions. Competenceberfield of socio-economic rights were an

interesting feature of African courts.

During the discussion the representatives of thdCSétressed the importance of the present
enriching exchange of views, thanked the Commissanits support and informed the
Commission of the particularities of constitutioraliew by their respective courts.

26.  Other business

There was no discussion on this item.

27.  Date of the next session

The Commission confirmed the date of it ®lenary Session: 9-10 June 2006.

The others sessions for 2006 are confirmed asifsilo

68" Plenary Session 13-14 October
69" Plenary Session 15-16 December

Sub-Commission meetings and meetings of the Coforddemocratic Elections will take place
as usual on the day before the Plenary Sessions.
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