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SPEECH BY MR JAN HELGESEN, PRESIDENT OF THE VENICE
COMMISSION AT THE 77" PLENARY SESSION
(Venice, 12-13 December 2008)

Distinguished Members of the Venice Commission, Dear friends,

As we leave Venice now, we are leaving behind the working year 2008 of the Venice Commission.

| am certainly not going to present our Annual Report at this moment. Allow me some reflections,
however, at the end of the year.

2008 has been a very active and demanding year for our Commission. The Venice Commission has
consolidated its position even further. During our four sessions, we have heard statements confirming
that the Commission is respected in the international community. We have also been informed that the
Commission is present during discussions in national parliaments and governments.

As an example, we heard from an Ombudsman, visiting Venice, that if he felt his arguments were not well
received by the Government, he informed the Government that he would bring the case before the
Venice Commission. Then, the Government would normally yield. This is promising. Such a testimony
gives substance to the Plenary Meetings in this beautiful Scuola.

We are entering into the year 2009, which will be, by no means, less challenging.

It is a disturbing fact that the understanding and acceptance of one of the pillars of The Venice
Commission, the principle of the rule of law, is challenged, or even threatened by some forces. One
example suffices; the so-called “war on terror” constitutes a serious threat to the respect of the rule of law.
| am pleased that the Venice Commission in the coming year is to conduct a study on the conformity
between existing anti-terror legislation in the member states and the European Convention on Human
Rights.

The Commission must repeatedly stress that democracy, in Europe, and globally, must be founded on
respect of the rule of law. No government, be it democratically elected, may infringe upon the rule of law,
claiming to protect other legitimate values.

One is often confronted these days with the view that during the difficult times we are going through,
Constitutions, or more generally, the rule of law, cannot be implemented. This is a fundamental
misconception. The Venice Commission must make it perfectly clear, that the rule of law must also be
upheld during difficult times in the life of a nation.

| was very pleased to see that this is also the approach taken by the Supreme Court of United States in
the case Boumediene v. Bush from last June. The applicant was a prisoner at Guantanamo, claiming that
he was protected under the Constitution of the United States. The US Administration is claiming, as we
know, that these suspects have placed themselves outside of the rule of law, and furthermore, that the
Constitution cannot apply during the dark and difficult times the nation is experiencing. The answer of the
Supreme Court is crystal clear: Justice Kennedy, on behalf of the majority, finds that even these prisoners
are protected under the Constitution. And he adds: "The laws and Constitution are designed to survive,
and remain in force, in extraordinary times. Liberty and security can be reconciled; and in our system they
are reconciled within the framework of the law.”

The Venice Commission is not only an institution, it is also a body composed of human beings. | want to
take the opportunity to thank all of you warmly for the time, the energy and thoughts you have invested in
the Commission during the year we are leaving behind. The quality of the Venice Commission’s work
reflects your wisdom and personal qualities.

I would in particular like to thank the Secretariat for all the hours, long days and nights you devote to the
Venice Commission. | know perfectly well that the Commission has an excellent Secretariat. Please
convey this message to your colleagues who are in Strasbourg and not in Venice these days.



A very important part of the Secretariat is the interpreters. We are served by highly competent
interpreters. We often refer to “problems of translation” when we study a draft law. In the Commission
itself, there are no problems of translation.

What remains to be said? | wish you a merry Christmas and a happy, peaceful year. | hope you will find
the opportunity to relax from work.

And then, we shall meet in the New Year, for the March session!



I WORKING FOR DEMOCRATIC STABILITY — AN OVERVIEW O F VENICE COMMISSION
ACTIVITIES IN 2008

1. THE VENICE COMMISSION: AN INTRODUCTION"

The European Commission for Democracy through Law, better known as the Venice Commission, is
a Council of Europe consultative body on issues of constitutional law, including the protection of
human rights, electoral law and the protection of national minorities. Its members are independent
experts. Set up in 1990 under a partial agreement between 18 Council of Europe member states, it
has subsequently played a decisive role in the adoption and implementation of constitutions in
keeping with Europe’s constitutional heritage. The Commission holds four plenary sessions a year in
Venice, working mainly in three fields: constitutional assistance, constitutional justice and election and
referendum issues. In 2002, once all Council of Europe member states had joined, the Commission
became an enlarged agreement of which non-European states could become full members. It is
financed by its member states on a proportional basis which follows the same criteria as applied to
the Council of Europe as a whole. This system guarantees the Commission’s independence vis-a-vis
those states which request its assistance.

The Commission has the prime function of providing constitutional assistance to States, mainly, but
not exclusively, those which participate in its activities.” Such assistance takes the form of opinions
prepared by the Commission at the request not only of States, but also of organs of the Council of
Europe, more specifically the Parliamentary Assembly, Committee of Ministers, Congress of Local
and Regional Authorities and Secretary General, as well as of other international organisations or
bodies which patrticipate in its activities. These opinions relate to draft constitutions or constitutional
amendments, or to other draft legislation in the field of constitutional law. The Commission has thus
made an often crucial contribution to the development of constitutional law, mainly, although not
exclusively, in the new democracies of central and eastern Europe.

The aim of the assistance given by the Venice Commission is to provide a complete, precise, detailed
and objective analysis not only of compatibility with European and international standards, but also of
the practicality and viability of the solutions envisaged by the States concerned. The Commission’s
recommendations and suggestions are largely based on common European experience in this
sphere.

The Commission does not attempt to impose solutions, taking an approach based on dialogue, rather
than on demand. This is why a rapporteur group frequently makes visits to the countries concerned in
order to meet the various political players involved on the ground. An approach of this kind also
fosters the most objective possible view of the situation. The Commission does not put forward
models of the ideal constitution or law, but endeavours, on the basis of common standards, to
understand through its dialogue, countries’ needs and constraints, before it gives its specific opinions
to requesting countries.

The Commission’s working method involves the setting up of a rapporteur group of its own members,
sometimes with the addition of experts, who present their personal observations on the text
concerned. Following a discussion with the national authorities and other relevant bodies in the
country concerned, the working group draws up a draft common opinion on the conformity of the text
(preferably in its draft state) with European and international legal and democratic standards, and on
how it could be improved on the basis of common experience. The draft opinion is discussed and
adopted by the Commission at a plenary session, usually in the presence of representatives of the
country concerned. Following adoption, it is transmitted to the State or the body which requested it,
and comes into the public domain.

! For more information, please refer to the Venice Commission’s website: www.venice.coe.int.

2 Article 3, paragraph 3, of the Statute of the Commission specifies that any State which is not a member

of the agreement may benefit from the activities of the Commission by making a request to the Committee of
Ministers of the Council of Europe.



Although the Commission’s opinions are not binding, they ultimately tend to be reflected in the law of
the countries to which they relate, thanks to the approach taken and to the Commission’s reputation
of independence and objectivity. Furthermore, even after an opinion has been adopted, the
Commission remains at the disposal of the State concerned, and often continues to provide its
assistance until the constitution or law has been finally adopted.

At the request of the European Union, in particular, the Commission has also played, and continues to
play, an important role in the interpretation and development of the constitutional law of countries
which have experienced, are experiencing or run the risk of ethnic/political conflicts. In this role, it
supplies technical assistance relating to the legal dimension of the search for political agreement.

While most of its work concerns specific countries, the Venice Commission also draws up, supervises
and commissions studies and reports on subjects of general interest. Just a few examples
demonstrating the variety, complexity and importance of the matters dealt with by the Commission are
its reports on a possible convention on the rights of minorities, on “kin minorities”, on remedies to the
excessive length of proceedings, on the status of detainees at Guantanamo Bay, on democratic
control of security services and armed forces, and on the relationship between freedom of expression
and freedom of religion.

These studies may, inter alia, culminate in the drafting of guidelines and draft international
agreements, or take the form of either scientific conferences with the Universities for Democracy
(UniDem), the proceedings of which are published in the “Science and technique of democracy”
series, or civil service training seminars (UniDem Campus).

Where the rule of law is concerned, however, it is not enough to help states to adopt democratic
constitutions. There is also a need to help them to ensure that these are implemented. This is why
constitutional justice is also one of the main fields of activity of the Commission, which has developed
close co-operation with the key players in this field, i.e. constitutional courts and other courts with
equivalent jurisdiction. As early as 1991, the Commission set up the Centre on Constitutional Justice,
the main task of which is to collect and disseminate constitutional case-law. The Commission’s
activities in this field are supervised by the Joint Council on Constitutional Justice. This is made up of
members of the Commission and liaison officers appointed by the participating courts in over 50
countries (including some outside Europe), by the European Court of Human Rights, the Court of
Justice of the European Communities and the Inter-American Court of Human Rights. Since 1996,
the Commission has established co-operation with a number of regional or language based groups of
constitutional courts, in particular the Conference of European Constitutional Courts, the Association
of Constitutional Courts using the French Language, the Southern African Judges Commission, the
Conference of Constitutional Control Organs of Countries of Young Democracy, Asian constitutional
courts, the Union of Arab Constitutional Courts and Councils and the Ibero-American Conference of
Constitutional Justice. In January 2009, the Commission organised together with the Constitutional
Court of South Africa a World Conference on Constitutional Justice, which for the first time gathered
all these regional groups and their member courts as well as Commonwealth courts and Portuguese
speaking courts. The Conference decided to establish an association, assisted by the Venice
Commission and open to all participating courts, with the purpose of promoting co-operation within the
groups but also between them on a global scale.

Since 1993, the Commission’s constitutional justice activities have also included the publication of the
Bulletin of Constitutional Case-Law, which contains summaries in French and English of the most
significant decisions taken by over 80 participating courts. It also has its electronic counterpart, the
CODICES database, which contains a further 5,000 texts of decisions in full, constitutions and
descriptions of many courts and the laws governing them.® These publications have proved to play a
vital “cross-fertilisation” role in constitutional case-law.

At the request of a constitutional court or a court with equivalent jurisdiction, the Commission may
also provide amicus curiae opinions, not on the constitutionality of the act concerned, but on
comparative constitutional and international law issues.

CODICES is available on CD-ROM and on line: http://www.CODICES.coe.int.
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One final area of activity in the constitutional justice sphere is the support provided by the
Commission to constitutional and equivalent courts when these are subjected to pressure by other
authorities of the State. The Commission has even, on several occasions, already been able to help
some courts threatened with dissolution to remain in existence. It should also be pointed out that,
generally speaking, by facilitating the use of support from foreign case-law, if need be, the Bulletin
and CODICES also help to strengthen judicial authority. Lastly, the Commission holds seminars and
conferences in co-operation with constitutional and equivalent courts, and makes available to them on
the Internet a forum reserved for them, the “Venice Forum”, through which they can speedily
exchange information relating to pending cases.

The ordinary courts have become a subject of growing importance to the Commission. Increasingly
often, the Commission is asked to give an opinion on constitutional aspects of legislation relating to
the courts. Frequently, it co-operates in this sphere with other Council of Europe departments, so that
the constitutional law viewpoint is supplemented by other aspects. With its report on judicial
appointments (CDL-AD(2007)028), the Commission produced a reference text, which it uses in its
opinions on specific countries.

The Commission also co-operates with ombudspersons, through opinions on the legislation governing
their work, and by offering them amicus ombud opinions on any other subject, opinions which, like
amicus curiae opinions, present elements of comparative and international law, but contain no verdict
on the possible unconstitutionality of a text, a decision which only the constitutional court itself can
take. The Commission promotes relations between ombudspersons and constitutional courts with the
aim of furthering human rights protection in member countries.

Elections and referendums which meet international standards are of the utmost importance in any
democratic society. And this is the third and last of the Commission’s main areas of activity, in which
the Commission has, since it was set up, been the most active Council of Europe body, leaving aside
election observation operations. In 2002, the Council for Democratic Elections was set up at the
Parliamentary Assembly's request. This is a subordinate body of the Venice Commission comprising
members of the Commission, the Parliamentary Assembly and the Congress of Local and Regional
Authorities. The Council for Democratic Elections also includes an observer from the OSCE/ODIHR.

The Council for Democratic Elections and the Venice Commission have done much to set European
standards in the electoral sphere, adopting a good number of general documents, the most important
of which are the Code of Good Practice in Electoral Matters (2002),* which is the Council of Europe's
reference document in this field, and the Code of Good Practice for Referendums (2007). The other
general documents concern such matters as electoral law and national minorities, and restrictions on
the right to vote.

The Commission has drafted more than 50 opinions on States' law and practice relating to elections,
referendums and political parties, and these have had a significant impact on electoral legislation in
the States concerned. Among the States which regularly co-operate with the Commission in the
electoral sphere are Albania, Armenia, Azerbaijan, Georgia, Moldova and Ukraine, and the
Commission has even played a part in the drafting of electoral legislation, especially in Bosnia and
Herzegovina.

The Council for Democratic Elections has developed regular co-operation with election authorities in
Europe and on other continents. It organises an annual European Conference of Electoral
Management Bodies, and is also in very close contact with the other international organisations or
bodies which work in the election field, such as ACEEEO, IFES and, in particular, the OSCE. Thus, in
principle, opinions on electoral matters are drafted jointly with the OSCE/ODIHR, with which there is
exemplary co-operation.

The Commission also holds general seminars on subjects such as the preconditions for democratic
elections and the cancellation of election results, as well as training workshops for those involved in
the electoral process.

4 Approved by the Parliamentary Assembly and the Congress of Local and Regional Authorities, and the

subject of a solemn declaration by the Committee of Ministers encouraging its application.
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The Council for Democratic Elections has created a database known as VOTA® containing, inter alia,
member States' electoral legislation.

The activities of the Venice Commission and Council for Democratic Elections also relate to political
parties, without which elections in keeping with Europe's electoral heritage are unthinkable. This is
another field in which the Commission has laid down standards, relating in particular to the financing,
prohibition and dissolution of political parties, and in which it issues opinions on national legislation.
In 2008 the Commission adopted a Code of Good Practice in the field of Political Parties.

2. THE COMMISSION IN 2008

Accession of new member States

The enlargement of the membership of the Commission continued in 2008. The Committee of
Ministers invited Israel and Tunisia to become members of the Commission and accorded special co-
operation status to the Palestinian National Authority. This shows that there is a growing interest of
non-European States in the Commission and further accessions can be expected.

Main activities

Despite limited resources and a stagnant budget the Commission continued in 2008 to carry out a
large number of activities. The following activities should be highlighted as particularly important:

Constitutional assistance
Constitutional reform

The Commission was closely involved in efforts to reform the Constitution of Ukraine and adopted an
opinion on a draft new Constitution of this country. It adopted opinions on the constitutions of Bulgaria
and Finland, on constitutional amendments in Albania and on proposed constitutional amendments in
Republika Srpska (Bosnia and Herzegovina).

Territorial organisation and settlement of conflicts

The Commission maintained close contacts with the European Union on the legal aspects of the
status of Transnistria and provided informal comments to the Moldovan authorities on their proposal
for a settlement of this conflict.

Functioning of the democratic institutions

The balance of powers between the main state organs was the central issue in the Commission’s
opinion on the draft Constitution of Ukraine. The Commission adopted reports on the democratic
control of the armed forces and on legislative initiative.

Respect for human rights and the rule of law

The Commission adopted a report on the relationship between freedom of expression and freedom of
religion. It was closely involved in efforts to ensure that the Armenian law on public assemblies should
be in line with European standards and adopted opinions on several versions of this law as well as on
related provisions of the criminal code. The Commission adopted opinions on the law on state secrets
of Moldova, the law on non-discrimination of “the former Yugoslav Republic of Macedonia” and on
laws on freedom of assembly and on freedom of religion of Kyrgyzstan.

Constitutional and ordinary justice, ombudspersons

Strengthening constitutional justice

VOTA is accessible on line: http://www.venice.coe.int/\VOTA.




The Commission’s Joint Council on Constitutional Justice continued its support of constitutional courts
and equivalent bodies through the Centre on Constitutional Justice, which publishes the Bulletin on
Constitutional Case-Law (five issues in 2008) and the CODICES database (web-site and three CD-
ROMs in 2008). The Commission’s Venice Forum dealt with over 30 requests from the courts. In June
2008, the Conference of European Constitutional Courts acknowledged in a special resolution the
high value of this type of assistance.

The Commission adopted opinions on the laws on the Constitutional Courts of Kyrgyzstan and
Montenegro. The Commission adopted two amicus curiae opinions for the European Court of Human
Rights (relating to Bosnia and Herzegovina as well as to Montenegro and Serbia).

In 2008, constitutional justice conferences and seminars were held in Albania, Algeria, Armenia,
Azerbaijan, Georgia, Kazakhstan, Kyrgyzstan, Montenegro, with the Palestinian National Authority, in
Portugal, Russia, Slovakia and Ukraine.

Ordinary judiciary

The need to ensure the independence of the judiciary, as well as the functioning of the judicial system
in the interest of society, plays an ever increasing role in the Commission’s activities. It was a central
issue in its opinions on the Constitutions of Bulgaria and Ukraine. The Commission provided opinions
on legislative texts for Kyrgyzstan, Moldova, Montenegro and Serbia. Upon request by the
Parliamentary Assembly, the Venice Commission prepared a report on judicial independence, to be
adopted in early 2009.

Ombudspersons

The Commission continued its practice to provide opinions upon request by ombudspersons on an
issue not related to his or her own status (amicus ombud opinion for Armenia).

The Venice Commission’s work with the ombudspersons is geared in particular towards supporting
co-operation between ombudspersons and constitutional courts.

Looking beyond Europe

In addition to its close co-operation with European constitutional courts and equivalent bodies, the
Commission intensified its regional approach in the field of constitutional justice by co-operating with
associations of constitutional and supreme courts and councils outside Europe, especially in view of the
World Conference on Constitutional Justice to be held in January 2009. In 2008, this major event was
prepared with the regional groups in three preparatory meetings, held in Vilnius, Seoul and Algiers. These
meetings enabled the Conference to be geared to the groups’ needs and showed their keen interest in it.

The Commission established bilateral co-operation programmes with the Ibero-American Conference on
Constitutional Justice and the Union of Arab Constitutional Courts and Councils. The Commission invited
their respective member courts to contribute to the CODICES database and the Venice Forum exchange
network. In the framework of the co-operation with the Arab Union, and with the support of the Norwegian
Government, the Commission organised conferences in Algiers and Ramallah and contributed to a
multilateral conference in Sana’a.

Electoral matters
Electoral legislation and practice

The Commission adopted, mostly together with the OSCE Office of Democratic Institutions and
Human Rights, opinions and recommendations on (draft) electoral or referendum legislation in
Armenia, Azerbaijan, Bosnia and Herzegovina, Georgia, Moldova, “the former Yugoslav Republic of
Macedonia” and Ukraine.

The Commission also adopted a number of documents defining the European electoral heritage,
including reports on dual voting for persons belonging to national minorities and on thresholds and
other features of electoral systems which bar parties from access to parliaments.



Furthermore, the Venice Commission organised in Belgium the fifth European conference of electoral
management bodies and, in Malta, a UniDem seminar on the cancellation of election results, targeted
towards members of Constitutional and Supreme Courts in charge of electoral disputes. It also
organised workshops on the holding and supervision of elections in Armenia, Azerbaijan, Georgia,
Moldova and “the former Yugoslav Republic of Macedonia” as well as seminars in the field of
elections or of political parties in Kazakhstan, Russia and Ukraine.

The Commission provided legal assistance to a number of election observation missions of the
Parliamentary Assembly. It also provided electoral assistance to Azerbaijan and Georgia by assigning
experts to be at the disposal of the Central Election Commissions of these countries.

Political Parties

The Commission adopted a code of good practice in the field of political parties as well as opinions on
laws on political parties of Bosnia and Herzegovina and Bulgaria.
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Il. DEMOCRlATIC DEVELOPMENT OF PUBLIC INSTITUTIONS AND RESPECT FOR HUMAN
RIGHTS

1. COUNTRY SPECIFIC ACTIVITIES
- Albania
Amendments to the Constitution

By letter dated 4 July 2008 the Chair of the Monitoring Committee of the Parliamentary Assembly, Mr
Holovaty, asked the Venice Commission to examine the amendments to the Constitution of Albania
adopted on 21 April 2008. The Venice Commission adopted its opinion (CDL-AD(2008)033) at its 77"
Plenary Session on 12-13 December on the basis of comments by Messrs Bartole, Jowell and Kask
and following an initial discussion at the 76" Plenary Session in the presence of Mr Rusmaijli,
President of the Legal Affairs Committee of the Assembly of the Republic of Albania..

The Commission noted that the constitutional amendments are generally in line with European
standards. The majority of the amendments can be regarded as improvements and clarifications of
the existing text. This does not apply to the amendments to Article 104 on the vote of confidence and
Article 149 on the Prosecutor General. The latter amendment, limiting the term of office of the
Prosecutor General to five years with the right to be re-appointed, does indeed appear a regrettable
step back making this institution less independent.

The amendments to the electoral provisions of the Constitution seem mostly positive. The
Constitution will henceforth contain less detail on electoral rules. This is welcome but only if the
legislative rules which will be adopted are in line with European standards. In particular, it will be
crucial to ensure in the electoral law that elections will continue to be organised by an independent
and impartial body. The new electoral system based on a proportional system within regions follows
the example of other European countries. This seems a good model, which strikes a balance between
the need for proximity between the voters and those elected and the need for a representative
system, provided the electoral districts are not too small. For these reasons the implementation of the
constitutional amendments in the electoral law is of particular importance and the Venice Commission
is available to assess the revised electoral legislation.

- Armenia
Rallies

In 2005, the Venice Commission had assisted the Armenian authorities in preparing a law on conducting
meetings ("law on rallies") which met European standards. In February and March 2008, however, in the
aftermath of the new presidential elections, demonstrations of the opposition had taken place in Yerevan
and violence had escalated which led to the death of 10 people. A state of emergency had been declared
in Armenia, and shortly before its end, the law on rallies had been amended in a manner which de facto
prolonged the state of emergency.

The Venice Commission and the OSCE/ODIHR prepared an assessment of these amendments and
came to the conclusion that they represented an undue limitation of freedom of assembly. In particular, a
provision allowed the authorities to suspend the right to assemble when a demonstration had
degenerated into violence until such time as the responsible persons were identified and tried. This
provision, which exempted the authorities from the need to carry out an analysis of each individual
demonstration, was against standards. In addition, the March amendments appeared to limit in a
substantial manner the right to a remedy in case demonstrations would be prohibited on the basis of
information by the police and the secret services.

This opinion, which the Commission endorsed (CDL-AD(2008)018), was sent to the Armenian National
Assembly, which invited the experts to meet with the Armenian authorities in Yerevan on 25-26 April

The full text of all adopted opinions can be found on the web site www.venice.coe.int.
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2008. At this meeting, certain principles were agreed upon by the participants as regards the
amendments needed in order to bring the law back into compliance with European and international
standards.

Draft amendments were subsequently prepared which, in the opinion of the Commission and the
OSCE/ODIHR, were generally satisfactory. The provision on the general suspension of assemblies had
been repealed. Spontaneous assemblies were now specifically permitted with no need for prior
notification (although they could only last for six hours), and communication among participants of a
spontaneous event in order to gather was permitted after the event which had prompted the spontaneous
assembly. As concerned remedies, it was now foreseen that the information submitted by the police or
secret services be justified and that it had to be in writing and made available to the organisers, who
could challenge it before a court. The timeframe for notification of an event had been extended from 3 to
5 days, but this was not against standards.

In conclusion, the latest amendments, which were adopted by the National Assembly on 11 June,
rendered the Armenian law on rallies compatible with European and international standards. Once again,
however, this positive assessment was only an abstract one, and due attention needed to be paid by the
Council of Europe to the interpretation and implementation of the law. In addition, training for the police,
the administrations and the judges was essential.

Draft amendments to the Criminal Code

On 5 May 2008, the Armenian National Assembly requested the Council of Europe to assess the draft
law on making amendments and addenda to the Criminal Code of Armenia. Both the Venice Commission
and the Directorate General on Human Rights and Legal Affairs accepted to carry out this assessment.
Mr James Hamilton was appointed to act as rapporteur. The opinion (CDL-AD (2008)017), based on his
contribution, was adopted by the Venice Commission at its 75" Plenary Session (Venice, 13-14 June
2008)

The amendments to the Criminal Code of Armenia concern Article 225, which creates several
offences related to “mass disorder”, and Article 301, which makes criminal public calls to commit
crimes against the foundation of the constitutional order and against national security. The
background to these proposals is the demonstrations in Yerevan after the Presidential elections on 19
February 2008. In the Commission’s opinion the draft amendments are too broad and at variance with
the principle of legality. The Commission expressed thus the opinion that they should not be adopted.

- Bosnia and Herzegovina
Constitutional reform

From the Commission’s point of view constitutional reform in this country remains a priority. Venice
Commission representatives took part in two meetings discussing the possibilities for resuming the
constitutional reform process after the October 2008 municipal elections: a seminar on 