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1. Introduction

constitutionalism in its member States and beyond.

The Venice Commission2

the Commission turned to the bodies which are charged with overseeing 

1 

A shorter version of  this article is being published as the Liber amicorum for the President 

et. al.

et. al. Liber Amicorum
2 

Commission for Democracy through Law.
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the implementation of  the constitution and the principles embodied 

courts in particular.

information and discussion between constitutional courts and equivalent 

“constitutional courts” in the wider sense).

Bulletin on Constitutional Case-Law

other courts on specific topics or to inform them on on-going or recently 

decided cases.

The Commission organises seminars with the courts (called CoCoSems) 

from other state powers.

It was probably this panoply of  unique services that triggered the 

 of  

witnessed by the accession of  all 47 member States of  the Council of  
4 is probably due to 

number of  governmental and non-governmental organisations also provide 

3 

in an activity in spite of  the abstention of  other member States.
4 

many previous observers became full members). South Africa and Palestine have a special 
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This open attitude has allowed the countries that the Commission is 

coherent.

II. Documentation exchange – cross-fertilisation

A. The origins – Antonio La Pergola

was accessible to a few only.

Constitutional Courts5

and the Conference could not ensure the follow-up of  the topics discussed.

In 1991 Antonio La Pergola invited the Presidents of  the Constitutional 
6 

5 www.confeuconstco.org/en/common/home.html and https://www.cecc2017-2020.
org/ (accessed 06/2020).
6 CDL-STD(1990)001
with the Presidents of  Constitutional Courts and other equivalent bodies. Documents 
starting with “CDL” as a reference are available at the web-site of  the Venice Commission 
at .
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Venice Commission established this centre7 and the first issue of  the Bulletin 

B. The Bulletin on Constitutional Case-Law and the CODICES database

The Constitutional Court of  Belgium (formerly the Court of  Arbitration) was 

provided the first proposals for a Systematic Thesaurus for the classification 

possibilities of  consolidating and computerising the documentation centre.8 

Their report9

Constitutional Courts and equivalent bodies10 and the Venice Commission. 

They proposed the presentation of  a regular Bulletin

database to search the case-law and most importantly provided the concept 

and first draft for a Systematic Thesaurus allowing annotating the case-law 

according to coherent search criteria.

year the Bulletin on Constitutional Case-Law. Some 80 regular and 21 special issues of  

the Bulletin have been published so far.11 The topics of  the special issues are often 

Courts; the draft version of  these special issues serve the Conference as 

Bulletins have been included in the 

Bulletin is published in electronic form.12 

7 V
Case-Law.
8 The documentation centre also includes a physical library at the seat of  the Venice 
Commission Secretariat in Strasbourg to which notably the constitutional courts donate 

en. 
9 

developing the Bulletin on Constitutional Case-Law and on establishing a computerised data 

10 Such as the Constitutional Council of  France or a Supreme Court with constitutional 

11 See  (accessed 06/2020).
12 Subscription page: ; see for instance 

 (accessed 06/2020).
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14

Systematic Thesaurus of  the Commission.

The Bulletin 15 are appreciated by the 

participating Courts16 and the public at large as a unique source of  information 

Another service provided by the Venice Commission is the (classic) 

pending case-law to other liaison officers.17 The Constitutional Justice Media 

Observatory18 reflects the outside view on the participating courts as it 

The cooperation between the constitutional courts and the Venice 

is composed of  members of  the Venice Commission and the liaison officers 

13 

14  
(accessed 06/2020).
15 . 
16 The Bulletin on Constitutional Case-Law

Conference on Constitutional Justice or a regional group (see further below).
17 

in the archive at the Venice Forum site.
18 Available on the restricted Venice Forum site.
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that its meetings are co-chaired. One of  the presidents is a member of  the 

upon invitation of  a participating court or in Venice.

III. Geographical scope

C. Regional co-operation (agreements)

agreement and even more so since its conversion into an enlarged agreement 

19 with 10 

20 the Southern African Chief  Justices 
21 22 

Countries of  Portuguese Language and the Conference of  Constitutional 

Jurisdictions of  Africa and Commonwealth Courts. The courts members of  

D. World Conference on Constitutional Justice

between the Arab and Southern African groups in March 2006 during a plenary 

19  (accessed 06/2020).
20 Formerly the Association of  Constitutional Courts using the French Language (AC-

21 Formerly the Southern African Judges Commission (SAJC).
22 Formerly the Conference of  Constitutional Control Organs of  Countries of  New 
Democracy.
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between the Commission and the respective partners. In order to provide further 

of  South Africa and the Venice Commission invited all the relevant groups  to 

on Constitutional Justice on the topic “Influential Constitutional Justice - its 

This topic was chosen to show that such a gathering was not to be seen 

Rule of  Law not only in countries with a long tradition in the pursuit of  these 

and international and foreign support can help them to stand up to pressure 

The reply to the call for participation from the courts was so 

overwhelming that a larger venue had to be found shortly before the beginning 

regional and linguistic groups participated in Cape Town. The Conference24 
25

fertilisation26

the Presidents of  the regional groups and the three Courts which hosted the 

23 

24 

25 

26 

et. al. Liber Amicorum
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the Courts belonging to the regional or linguistic groups”.

During consultations throughout the year 2009 at the occasion of  

were more hesitant and preferred to move towards this goal at a slower pace.
th Ibero-American Conference on 

27 

and prepared a first draft statute for the Conference. This first version of  the 

Statue laid much emphasis on the role of  the Bureau and the representatives 

individual Courts and the groups themselves preferred to attribute important 

discussed at further Bureau meetings in Venice in December 2009 and in June 

The 2nd

The Statute28

29 and provides that 

Membership is open to the members of  ten regional and linguistic groups 

as well as to the courts participating in the Joint Council on Constitutional 

Justice (see above).  

27 

Justice only since the Cape Town Declaration.
28 V -
ference on Constitutional Justice.
29 The revised Statute 2017 provides that the Bureau is composed of  four individual 

and representatives of  the 10 regional and linguistic groups – current composition - 
www.venice.coe.int/webforms/

 (accessed 06/2020).
30 
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The latter criterion allowed also some courts that were not member of  

-

-

-

-

31 
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the member courts contribute a membership fee between 200 and 2000 

Courts which violate these principles in a flagrant way can be suspended.

The 2nd

of  the Constitutional Courts.
rd

the topic “Constitutional Justice and Social Integration”  was hosted by the 

rd

Constitutional Justice adopted the Seoul Communiqué.
rd

the Statute entered into force in September 2011).

4th

General Assembly amended the Statute replacing these individual courts 

as members of  the Bureau with four courts elected in respect of  four 

continents.

32 

at:  (ac-
cessed 06/2020). 
33 -

cases where the courts were unable to solve these issues. Notwithstanding the diversity of  

into force.” (Seoul Communiqué).
34 

35 www.venice.
 (accessed 06/2020).
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th Congress on the topic “Constitutional Justice and Peace” 

The defence of  the independence of  its members is a main issue of  
nd Congress in Rio 

th

several courts had come under undue pressure from other state powers.

 and - if  need be - the Bureau of  

not yet made any such statement but in order to operationalize the support for 

The President of  the Venice Commission already had a practice of  

the Venice Commission (see below) but the mandate by the Bureau of  the 

of  the Venice Commission.

countries and general reports for the benefit of  its member States. 

This includes advice on constitutional and legal provisions concerning 

36 

-

37 

Constitutional Justice. -
 (Articles 1 and 4.b.7). 

38 Venice Commission  (accessed 06/2020); 
th

39 en (accessed 
06/2020).
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constitutional amendments or in opinions on draft (constitutional) laws on 

the constitutional courts and their procedures.

a valid model.40

specialised constitutional court had been dissolved following a revolution.41

countries relating also to other issues. An overview of  these opinions is 
42 

A. Individual access

Justice44

A widely used form of  indirect access are preliminary requests from 

 a quo

via a supreme court) a request to control the constitutionality of  a provision 

 ad 

quem) a quo resumes 

40 

41 

42  

Reports and Studies on Constitutional Justice (updated) - www.venice.coe.int/webforms/
 (accessed 06/2020).

43 

44 

Constitutional Justice.
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the case and decides it on the basis of  the decision of  the Constitutional 

is the only way for individuals to have access to the Constitutional Court in 

Individual complaints provide direct access to the Constitutional 

and full constitutional complaints.

allegedly unconstitutional legal provision that has already been applied in a 

challenged legal provision if  it is unconstitutional.

can remedy only a smaller part of  human rights violations because more 

often they result from the unconstitutional application of  a constitutional 

law rather than an unconstitutional law itself. The introduction of  a merely 

The Study found that the most efficient remedy is the full constitutional 

as such. It does not matter whether the unconstitutionality stems from an 

unconstitutional legal provision or an unconstitutional application of  the law. 

The constitutional court will annul the legal provision if  it is unconstitutional. 

The Study found that countries which have such a full individual complaint 

Human Rights than those with normative complaints only.45

The introduction of  a full constitutional complaint is therefore a very 

introduction of  full constitutional complaints in countries which already 
46 in countries which have a 

45 Ibidem
46 
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47 
48

The Study on individual access thus showed that in countries with a 
49

to the settlement of  human rights issues on the national level before these 

efficient means to protect human rights.50

B. Composition of  Constitutional Courts

In its Report on the Composition of  (specialised) Constitutional Courts51 the 

and effectiveness.

may need to be achieved. This can concern inter alia

regional or ethnic representation and gender balance. A balance between 

The pursuit of  these balances is limited by the need to maintain the 

The Venice Commission insists that the parliamentary component be 
52

appoint “their” candidates who balance each other.

47 

48 

para. 88.
49 

on access to court.
50 The Study also deals with the question on how an overburdening of  the constitutional 
court can be avoided.
51 

52 
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be very restrictive.

of  professional qualification and strict rules of  incompatibility must ensure 

that they do not have any interests compromising their neutrality. 

 at least not immediately after the end of  the first mandate. In 

office.54

constitutes an important safeguard. This can help them to overcome any 

to live up to the “duty of  ingratitude” towards those who have nominated 

and elected them.

C. Other topics dealt with in Venice Commission opinions 

constitutional level.55 This is because an organ that is empowered to annul 

56

that.

The position of  the President should be that of  a primus inter pares. She 

53 op. cit.
54 

Legislative Improvements to ensure the uninterrupted functioning of  the Constitu-

55 

56 op. cit.



SCHNUTZ RUDOLF  DÜRR

57

58

Commission insisted on wide access to the constitutional court by parliamentary 

59 

The Commission strongly insisted that while a priori constitutional control 

a posteriori

unconstitutionalities that remain undetected by a mere abstract control of  a bill 

before promulgation.60

can be a priori constitutionality control of  questions to be put to referenda and 

a priori control of  constitutional amendments that can be controlled against 

basic principles of  the Constitution or its unamendable provisions.

Specific powers of  providing a “binding interpretation of  the 
61 because 

in practice such a competence only hides conflicts of  competence between 

parties.

62 notably when a Constitutional Court is faced with a 

high case-load due to wide individual access. The introduction of  dissenting 

opinions was always welcomed by the Commission.

57 

58 Ibidem
59 

60 

61 

and supplementing (1) the Law on Constitutional Proceedings and (2) the Law on the 

62 Ibidem
63 V
Courts.
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change the legislation are clearly insufficient.64 The Court must have the 

power to annul the unconstitutional provisions but it should be possible to 

postpone this effect to give Parliament enough time to adopt new legislation 

in order to avoid a legal gap.65

the basis of  penal provisions found unconstitutional.

V. Support for Constitutional Courts under undue pressure

fight them. The Venice Commission tries to support the Courts when there 

is a danger to the independence of  the court and thus the constitutional 

constitutional situation in its member States but sometimes its opinions have 

the effect of  supporting Constitutional Courts in difficult situations.66

67

Commission as a basis for their support. Such actors are the Venice 

68

VI. Conclusion

The supremacy of  Constitutions and the values enshrined it them are at the 

that in order to be of  practical use the Constitutions need to be implemented. 

64 

65 op. cit.
66 

Act CLI of  2011 on the Constitutional Court of  Hungary.
67 en 
(accessed 06/2020).
68  (accessed 06/2020).
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as the bodies entrusted with supervising this implementation.

In addition to assistance in the drafting of  Constitutions and legislation 

direct support for the Courts against undue pressure on the other hand.

the electronic Bulletin on Constitutional Case-Law

asset of  these tools are their regularity and coherence.69 The co-operation 

The Commission provides direct support to the Constitutional Court 

amicus curiae

with the authorities or - when necessary - through public statements.

much so that soon courts and groups of  courts from other regions wanted 

acceptance of  constitutional diversity.

69 
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