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The history of the programme, including why it was set up
· The Constitutional Court is the first court in the history of South Africa to have law clerks for all judges.
· Established to aid the judges in the work of producing judgment that would be noticed universally and that would assist in this Court’s transformative project.
· Established as a developmental position, offering training to aspirant lawyers.
The work of the clerks and how it supports judges

· Court process is the backdrop against which the work of clerks and the manner in which clerks support judges can best be illustrated.  This procedure is peculiar to the particular way the Constitutional Court deals with applications and would of course be adapted for different courts.
· Court receives applications for leave to appeal.

· Clerks are required to be the medium through which the papers filed at the registrar’s office are made available to the judges. 
· Clerks also organise the papers for their judges.

· Clerks are required to provide analytical summaries of the new application to judges and recommend whether the matter should be heard.  The judges thereafter decide whether the matter should be set down for hearing.
· The matter may be set down for hearing.
· If so, clerks are required to again pass all papers filed pursuant to the application to judges.

· Clerks conduct seminars to identify the key issues that the case implicates.

· Pre-hearing memoranda must be prepared, which comprise analytical summaries of written argument and available evidence as well as assessments of the arguments in the light of academic legal literature and case law.  This requires that clerks carry out detailed research on particular topics.

· Media must be informed of the nature of the application.
· Draft media summaries must be prepared.

· On the day of the hearing:

· Clerks must assist judges in court by ensuring that judges 

are in possession of the full record. 

· Clerks are required to retrieve any material required by the judge at the hearing for purposes of questioning or clarification.

· Clerks must take detailed notes of oral argument during hearings, which are of use during the judgment writing and checking process.
· After the hearing, judges debate the issues raised in the application and thereafter write draft judgments often with direct assistance from their clerks.
· Clerks are required to critically comment on the substance of the draft judgments;

· Clerks are required to research points of law to support the propositions of judges;
· Draft judgments must be comprehensively cite-checked by clerks before delivery.
· Clerks additionally talk to their judges about cases and assist judges with other commitments such as speech writing and editing of articles. 
Advantages of the programme
· Creates greater efficiency in the process. 

· Clerks ensure that Judge’s are possessed of all the papers filed.

· Clerks perform administrative functions for Judges such as the copying of the authorities cited in papers of the parties.

· Clerks sometimes create drafts judgments, which speed up the process of judgment writing.
· Finite period allows others to benefit from the opportunity and ensures that the constitutional values, which clerks are taught to apply, are disseminated to the legal institutions that clerks move on to.  The limited period also ensures that fresh and novel ideas are consistently brought to the court.

· Clerks improve the quality of judgments.

· Research and substantive debate that judges have with their clerks improve judgments;

· Division of focus between substantive aspects of the judgment, which judges are responsible for, and the technical aspects of the judgment, such as formatting, which clerks are responsible for, all judges to focus on the substantive issues.

· The technical work of the clerks improve the judgments.

· Developmental position – allows clerks to be trained by judges and to be influenced by their expertise.
Challenges

· Attracting the right candidates

· Advertising.  Especially when creating a new post, it will be necessary to advertise it properly.  Even with an established program like the Constitutional Court clerks, many potential applicants are unaware of the opportunity.

· Work conditions.  Salary, benefits etc must be competitive with the professional sphere in order to attract the best candidates.

· Effective management 

· Clerks should be used correctly – it is easy for clerks to be over-utilised (where they can take over tasks that should be exercised by judges, registrars, administration or library staff) or under utilised (where clerks are used solely for administrative functions and not research or as sounding boards).
· Judges – who are the clerks’ real boss – are, generally, not managers.  Some form of training, or at least advice, on how to use (and how not to use) clerks would be helpful.

· Clerk training

· Because clerks are a temporary position, there will often be times when a large number of new clerks arrive and a lot of skills are lost.

· It is vital that there is a proper training programme in place to train new clerks.

· It is also advisable to try and always keep some old blood to help train the new clerks

· Inter-clerk relations

· The Constitutional Court has a wide variety of clerks from different backgrounds and with different skill levels.  Some clerks are straight out of university while others have worked for several years.  This can lead to tension between clerks

· In the orientation program and throughout their stay it is necessary to stress the importance of diversity in improving delivery and give clerks the skills to deal with a diverse work environment which may be new for them.
How other countries can learn from their experiences
· The Constitutional Court adopted its system from other countries and then adapted it to South African conditions.

· Other countries can learn from the successes and failures of other court programs.

· Of course, the specific nature of the court will necessitate adaptations.  The case-load, the type of cases, the number of judges, whether they sit en-banc, individually or in panels and the availability of resources will have a massive impact on the number and type of clerks a court has and the work that they do.

· The South African system should be nothing more than a starting point that must be adapted.

What registrars are expected to do in support of the clerks
· Maintain a proper case-flow management system

· Clerks rely heavily on knowing when new documents have been filed and having easy access to documents that have been filed.

· When the case-flow system breaks down, clerks cannot properly advise their judges.

· Clerks should not become part of the registrar’s office

· Clerks already take a lot of the administrative burden away from the registrar in terms of organising judges’ papers.

· It might be tempting to co-opt clerks to perform even more of the registrar’s duties.  They are an easily accessible resource that could help in an extremely difficult task.

· But from a clerk’s point of view, that is highly undesirable.  While clerks happily and properly perform administrative tasks, we expect the registrar to run the central case-flow system without our assistance.
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