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SOUTH AFRICA.

“The Duties and Responsibilities of the Registrars in a  modern Legal System”

BY

THE HON. JUSTICE MANKHAMBIRA CHARLES CHING’ANYI MKANDAWIRE

Justice M.C.C. Mkandawire is a Judge of the High Court of Malawi.  He is currently on secondment as Registrar to the SADC Tribunal in Windhoek, Namibia.
1.
Appreciating the diversity of legal systems.
· Common Law
(i) Malawi

(ii) Kenya

(iii) Tanzania

(iv) Uganda

(v) Zambia

(vi) Mauritious

· Roman-Dutch law system
(i) Lesotho

(ii) Namibia

(iii) Botswana

(iv) Swaziland

(v) South Africa

(vi) Zimbabwe

· Civil system

(i) Angola

(ii) Mozambique

(iii) Seychelles

(iv) Mauritious

The Countries gathered here also belong to several regional blocs.  These are:

· COMESA

· EAC

· SADC

All of them are Members of the African Union.  The majority are also Members of the Commonwealth.
2. Although these Countries have divergent legal systems, these regional blocs are assisting them to quickly integrate.

Whilst emphasis is on economic and political integration, these can not be achieved without harmonization of legal and judicial systems.  It is therefore easier today to speak about the duties and responsibilities of Registrars in these Member States than before.  This is largely due to cross-pollination of ideas in gatherings of this nature.
3.
The aims for Court Organization

I could not do better than start with the set of principles and standards recognized the world over relating to court organization.

The organization of any court system should serve the courts’ basic task of determining cases justly, promptly, effectively and efficiently.

To this end, the organizational structure should promote:

· Authority over all judicial operations

· Clear delineation between judicial and non judicial responsibilities and common management system so that delivery of services may be administered uniformly through out the jurisdiction.

The administration of a court system should facilitate the development of skilled leadership, selection and assignment of competent judicial, administrative and other personnel, sound management, efficient use of human resources, facilities, equipment, public accountability and responsiveness, and continuous planning should place emphasis on resource flexibility to meet varying and changing systems wide and local contingencies.

4.
The duties and responsibilities of Registrars.

As legal systems differ from country to country, there are thus variations on what are these duties and responsibilities of Registrars.  
By and large, these duties and responsibilities are bound to be found in the following sources: -

· Constitutions
· Statutes

· Administrative Regulations
· Financial Regulations
· Judicial Circulars

· Policy Documents

· Strategic Plans

· Practice Directions

· Custom
We should also take cognizance of the fact that depending on the type of legal system, it is a requirement in other jurisdictions that a Registrar has to be a qualified lawyer.  On the other hand, in other jurisdictions, a legal qualification is not necessary.

5.
Judicial Duties

In many jurisdictions, statutes determine the scope of duties for the Registrars.  


These include:-

· Receiving of Court documents

· Issuing out all Court processes

· Ensuring that the cases are consecutively numbered

· Service of Court documents

· Presiding at any pre-hearing conference if directed by the Court

· Preparation of records on appeal/reviews

· Hearing interlocutory applications like summary judgements, stay of execution, setting aside default judgements
· Assessment of damages

· Taxing of Costs.

· Sending notices to parties

· Listing of cases

· Sheriff work

It has been said in other jurisdictions, that actually a Registrar exercises the powers of a Judge in Chambers.

6.
Administrative/Financial Duties & Responsibilities

· A Registrar is in charge of the Judiciary.  He is the controlling officer.  The Registrar must be abreast of all the happenings in a judicial setting including that of all outstations.  In other jurisdictions, one finds that the sphere of influence of the Registrar is very limited for example; the Registrar only takes charge of the affairs of Judges.

· The Registrar oversees all departments and sections within the judiciary both at Headquarters and all stations and may keep all confidential reports of all officers from a certain grade.
· The Registrar is in charge of enforcement of discipline of all staff.  He/She makes sure that Members of staff stick to their responsibilities.
· Towards the enforcement of discipline, the Registrar may issue or direct any other officer to issue query to any officer.  He/She can also give or direct that written warning or “serious warning” be given to such staff but he/she can not dismiss a staff.  The Registrar can only recommend for such punishment to the relevant judicial service commission.
· The Registrar is in charge of posting of all staff of the Judiciary.  For judicial officers such as Magistrates, he/she has to liase with the Chief Justice.  In other jurisdictions, the Chief Resident Magistrate is in charge of such postings.
· The Registrar makes recommendations about acting appointments, advancement, promotion, confirmation, transfer of service, secondment, suspension and dismissal in respect of all staff under him/her to the Chief Justice for onward inclusion in the agenda of the Judicial service commission which has the statutory power to approve them.

· The Registrar is in charge of the preparation of the Annual Leave Roaster for all Magistrates.  The Registrar cannot however dictate the period of Annual Vacation for Judges or appoint vacation Judges as this power lies statutorily with the Honourable Chief Justice.

· The Registrar has to update information.  By this, he/she directs either the officer in charge of the store or the Librarian to procure all National Dailies, Weekly, Monthly, Quarterly and Annual Newspapers, Law Journals, Judicial Journals or Magazines, both local and foreign.

· The Registrar is the chief public relations officer of the Judiciary.  He/She issues and sends out notices, special bulletins, advertisements for vacant positions within the Judiciary, announcement of Annual Legal Year Service and invitation cards and letters to that effect, including the announcements of Annual Vacation after being signed and approved by the Chief Justice.

· The Registrar has the responsibility to place special advertisements about the acting or substantive appointment and retirement of Chief Justice and Judges.

· The Registrar oversees the training, re-training, seminars, workshops and symposia for all categories of workers under him.  In doing this, he/she liases with relevant bodies and organizations dealing with the subject especially the Judicial Training Committee or other Government organizations.  The Registrar also liases with centres for training of Judiciary workers equally abound oversees.
· The Registrar must always ensure adequate and proper security for all Judges and Magistrates and property of the Judiciary.  He/She must be in constant touch with the Police in realizing this goal.  For example, where a controversial or sensational case is being handled by a Judge or Magistrate, he/she must request for police protection in writing within a reasonable time before the date of such a case.
· The Registrar should deal with all manners of petitions and complaints against all staff of the Judiciary under him/her including Magistrates.  He/She shall investigate such petitions and complaints meticulously and where the need arises he/she may set up a panel or committee within the Judiciary to investigate and make appropriate recommendations to him/her.  This he/she shall consider before directing the same to the Chief Justice for either a final directive or for directives as to inclusion in the agenda of the Judicial service commission, for deliberation.
· For reasons of peace, industrial harmony and workers’ encouragement, the Registrar should make staff welfare a priority.  For example, the provision of official cars to principal officers.  Approval of vehicles, motorcycle and bicycles loans, housing loans where the budget can accommodate them is also part of workers’ welfare.

· The Registrar must ensure prudent financial dealings and strict compliance with the Financial Regulations of the Government.  This is more so as most judiciaries are now getting direct funding from the Treasury account for their Recurrent and Capital Expenditure.

· The Registrar is responsible for all policy formulation and award of contracts and supplies to the Judiciary.  He/She should therefore be very conversant with Government Procurement Regulations.

· As the Accounting Officer, the Registrar is to maintain proper check on the accounts of all cashiers and collectors of revenue.  The Registrar must ensure that payments of fines, court fees are promptly made or banked to the account.  He/She should ensure that accountants and revenue collectors are closely monitored in order tot avoid perpetration of fraud.

· The Registrar must ensure prompt payment of leave allowance/grants for workers.

· It is the duty of the Registrar to make sure that budget proposals are made and submitted in good time.

· The Registrar has the duty to defend the Judiciary budget before the relevant Parliamentary body/Authority.
7.
Mordenized Legal Systems
The legal system has not been left behind in this era of globalization.  As such, our emerging judiciaries have to cope with the exactitudes of the present Era of Good Governance, Proper Management, Specialization, Information Technology and Consumer Oriented Services.  It is therefore important to re-examine our judicial systems and adjust the roles and responsibilities of Registrars in the field of Judicial Administration.  This will in turn dictate the way our Court Administrators, our Court Clerks, our Ushers, our Recorders, our Court Orderlies, our Security Staff, our Bailiffs/Sheriffs and our Secretaries operate.
We cannot put an old, unperforming car on a new motorway. New machinery is needed and novel methods of work.  To cement our judiciaries, our judicial support systems have to be reinforced.

8.
The live issues in Modern Judicial/legal systems
The live issues of a modern judicial/legal system can be identified as follows:

· What are the objectives of a legal system?

· The definition of the aim of a National Judicial System

· Who should be Court Administrators, Judicial officers or Executives – appointed Court officers?
· What exactly should they be involved in?  Who should exercise control?

· How should the network Court Administrator – Court Officer – Judicial Officer-Law Reform Group function?

· What type of Educational Programme will orient and train the Court Administrative Personnel for the New Era?

· How should performance be assessed of various Personnel, Institutions and Actors?

· What planning strategy should be developed?

· How should Judicial control be acquired of the plans? be they micro and macro plans?

· Nature and extent of Executive control over the Judiciary.

· Can we modernize without going electronic?

9.
Our Thinking Philosophy.

Presumably, we have to reproduce a new environment and raise a breed of Judicial administrators equipped for the new era that has been born, at the cost of our extinction.  Thinking is needed and implementation to follow the thinking.  But it should not be traditional thinking, but an emergent, emancipatory one, a thinking outside the system itself.  The type that makes our system come out of present shell doff its traditional rites and tyranny, conceive of the future by revalidating time – honoured principles.
10.
Administrative Duties
There are so many logistical needs in modern legal systems.  There is thus need to have in place a court executive to manage and supervise administration duties.  Leaving entire administration to the Registrar leaves serious pit-falls.


The Registrar should concentrate on judicial functions.

The absence of a court Executive to manage and supervise administrative duties with the assistance of a senior judicial officer has done the judicial system a lot of harm.  Alternatively, it devolves upon judicial officers who have a greater aptitude for legal and procedural work than strict administrative, budgetary, maintenance, planning and assessment of performance.  This results in expenditure of Registrar’s time that would be better spent on his/her performing judicial functions.
Second, it is left to those uninitiated in administration with all the consequences that it brings.  It is management by chaos.  Nothing is done at all until the fire breaks out, and it is simply put out and wait for another.  In modern judicial systems, the appointment of the Chief Courts Administrator is necessary.  This provides the Chief Justice and the Judiciary with the overall capacity to plan and direct the administration of courts.  The Chief Justice and the Judiciary will have executives to plan and deliver the administrative reforms to the court. 

11 Towards an indigenized solution in our judicial systems

The Registrar should have an up-date in the concepts, principles and practices of our judiciaries by observance of what such emerged jurisdictions as the USA, Canada, United Kingdom, Australia, and Singapore have done.  The idea should not be indiscriminate copy but proper indigenization.
David Heal, Director of the Judicial Administration Course at the Royal Institute of Judicial Administration, London, talks of the Pyramid of 7A’s
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Analyse, assess then adopt or adapt or abandon altogether as the case may be or alternate.

There should be changes in concept, attitude, commitments, re organization and training etc.  But all these have to take into account realities existing in the country where the reform is sought.
The indigenizing process means seeking the assistance of all persons concerned to offer typically local solutions to its Judicial Administration problems.

12.
New Management Philosophy
Pre-occupation has shifted from the one time assumption that the Court was for the convenience of the Bench and the Bar.  The prime consideration to day is whether the community will receive good value for its money.  The Modern concept therefore is one of the Court Service.

A new management philosophy has to be adopted based on scientific principles with emphasis on human relations and personal worth.
13.
Involvement of the Para-legal staff in change.

Effective Court Management requires co-ordination of the involvement of all the administrative and Para-judicial staff towards the provision of a good court service, the Clerks, the Orderlies, the Bailiffs, the Ushers, the Police, the Prosecutors, Defence Counsel, the Attorneys, the Jurors, the Witnesses, the Prison Authorities etc.
Codes of Ethics, guidelines, directions, work schedules, check lists and minimum standards should be prepared for each, undertaken by each.  This can easily be done through Court user Committees (CUCs).
14.
Up-Dates and Extensions of Laws and old Habits and Rites.

A mere understanding of modern organizational management and methods and its practical applications in a Court setting are not enough.  The legal framework under which these will work should be adopted.

Procedural laws, substantive laws as well as jurisdictional laws have to be revised.  The legal system may need some adjustable overhauling at certain places such that cases can be disposed of within a short time may not act as a clog to the machinery involved in the disposal of cases.
15.
Court Reporting Services
With current available technology on the matter of reporting, the desirability of adopting one of the means of producing a Court record mechanically or electronically must be emphasized.  There are various methods of speech recording:  the manual short-hand, the stenograph machine (machine-short hand), stenomask, multitrack electronic sound recording, Gimelli voice writing, video recording, and computer winded trans-scriptions.

16.
A system of court statistics should be developed that is dynamic.


Little importance has been given to the importance of critical statistics.  Thus there has been very little information that can be passed on to the public of how the Courts have been functioning.  A system of compilation of case-load statistics should be available at all times.  This has been rendered very simple and easy by the advent of computers which produce charts and graphs by daily entries.

17.
Court Computerization.

Technological innovations fills into basically three categories, even if there is considerable overlapping;
(a) automated legal research

(b) use of video and telecommunication such as Satellite applications including video recording of court proceedings

(c) the latest technology in audio and voice recording and computer aided transcription of court records.

Registrars therefore have the responsibility to design and develop the court rooms to accommodate new and developing technologies most effectively and efficiently.

Registrars should therefore make the best possible use of modern information technologies to build public awareness of the courts.  They should establish a website on which relevant information about the court is posted.  The public should be invited to read the full judgement of the courts to ensure that they are not jaundiced view of a judgement because of inept reporting.
Registrars should seek also to create and publish Executive Summaries of all important judgements with an appropriate disclaimer that these Summaries are not and form no part of the relevant judgement.  There is also much value in the creation, sale and distribution of DVDs on the Courts concerning the Courts and the administration of Justice.
18.
Use of Information Technology (“IT”)

New Rules of procedure and the new culture of litigation require adequate support by appropriate technology.  Registrars should therefore appreciate that relevant IT is essential for effective functioning of new Rules of Procedure.  They should seek to integrate the software they use with software being used by auxiliary government agencies such as the prisons, probations, police and immigration departments so that efficiency in the entire Justice sector is maximized.
The ultimate objective of the installation of modern IT should be the maximum of the efficiency of the Courts and the enhancement of access to Justice.

19.
Information Centres and Customer Service Charters

Registrars should ensure that courts are more customer-friendly.  They should develop Customer Service Charters in which the public are given information as to the manner and time in which the various departments of the court will deliver various services.  They should publish brochures and leaflets that indicate the services that are offered by the court and how they can be accessed.  Another special innovation would be the establishment of a Help Desk or Information Centre to which court users could go for information about the services provided by the Court.

20.
Improving Physical Access
The traditional under-resourcing of the Justice System has resulted in court buildings being inadequate, dilapidated and unsuitable for the dispensation of Justice in contemporary times.  The courts are liable to be seen in negative and derogatory terms because of the environment in which judicial officers function.
Registrars therefore have the responsibility to put in place planned, systematic and sustained programmes for modernization of Court infrastructure over a defined period.  The infusion of resources should have as its objective the improvement of existing facilities and the creation of new ones.  Such facilities should ensure adequate security for all court users and make provision for persons with disabilities.  It requires no amplification to say that courts should be equipped with public address systems to improve audibility in the court rooms.

21.
Procedural improvements
Rules of Procedure in the 20th century have had negative impact on access to Justice.  They have allowed lawyers to manipulate the administration of Justice to the disadvantage of parties.

Their language has not been readily intelligible to the non-lawyer.  Registrars should therefore initiate adoption of Rules of Procedure that are written in simple English/language and are readily intelligible to the average person.
They should provide for case management by Judges to ensure that the process of litigation is driven judicially in an efficient and expeditious manner.  These Rules should also incorporate Alternative Disputes Resolution (ADR).
22.
Codes of Conduct
Many courts throughout the world have developed and published Codes of Judicial conduct or guidelines for such conduct.  These are very useful tools.  They assist judicial officers in understanding the constraints of judicial office and serve to inform the public of the standards to be held accountable.  Equally, they give the public an appreciation of the nature and responsibilities of judicial office.

Registrars have the responsibility to make these codes or guidelines easily available to the public at places in which the pubic often has access.

23.
Complaints Procedure

The Judiciary should have existing mechanisms for dealing with complaints against it.

Registrars have the responsibility to ensure that such mechanisms do exist where they are not existing.  Crucial to any such system is public awareness of its existence and its procedures.  Publication of these, including on the Court’s website, is necessary.  Such measures encourage judicial accountability and enhance public confidence in the administration of Justice.
24.
Annual Press Conferences
The Head of the Judiciary assisted by the Registrar has a responsibility to inform the public of the work of courts and to respond appropriately to concerns which the press may wish to raise on aspects of the courts operation.

25.
Publication of Reports
Whether required by legislation or not, the Registrar has the responsibility to publish an Annual Report of the work of the Court and its departments to enable the public to assess the efficiency and effectiveness of the Courts.

26.
Promote open Justice
It would reduce some of the mystique surrounding Courts if for example, there was an Annual Open Day when Members of the public would be encouraged to visit the Courts and interact with Judicial Officers and Court staff.  The Registrar therefore has the responsibility to organise this.

27.
Case management systems
Registrars have the responsibility to implement an electronic case management system tailored to specific needs of courts to facilitate the effective management of cases.

The electronic system adopted should have features which would assist in the following:

· identification of the status of cases 

· identification of various categories of matters.

· Generation of reports e.g statistics, reason for adjournments
· Generation of standard forms, e.g letters, orders, notices etc

· Identification and tracking of reserved judgments 

· Minimising of multiple entries 

· Posting of case Notes for internal use only

· Allowing lawyers and the  general public to access case information via the internet.
28.
Statistics
Registrars should ensure that statistics are generated periodically for the internal use of the court to ensure the efficient and timely disposition of cases in keeping with applicable standards.  Statistics should also be used to identify caseload trends, time lines, revenue collection, financial and human resource needs.

Registrars have the responsibility to make available general statistics to the public annually.
29.
Electronic filing

It is the responsibility of Registrars to recognize the existence of electronic filing.  Electronic filing should thus be recognized as the way of the future but should be introduced as the last step in modernization of Courts.
In particular, caution should be exercised to ensure that the introduction of electronic filing does not cause a transfer of workload and cost from the litigants to the courts.

Electronic filing should only be considered after the courts below have been fully computerized (thereby allowing documents to be electronically transferred between courts and/or lawyers/litigants)
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