Reconciling the protection of human rights with gienciples of
administrative law

My Lords, | stand before you this morning with sotrepidation. | have
addressed larger audiences in the past; | havessilt audiences of judges in
the past but | have never addressed an audier@eief Justices before. Indeed,
| have whiled away an idle hour considering what ¢bllective noun of Chief
Justices should be. There is, of course, alreadyisdom” of owls. But to the
Greeks the owl attended and was the symbol of tkdel@ss Athena, the goddess
of wisdom and heroic endeavour. So perhaps thd plsgces will accept the
appellation “wisdom” for the administration of jicst is an heroic endeavour
that requires wisdom. A wisdom then of chief jussic

My trepidation flows not only from the distinctiosf this audience but
from its diversity. The SADC states have such d&ifeé legal systems: legal
systems based in or at least very strongly inflednioy the modern civil law,
the English common law and Roman-Dutch systemisallibe found amongst
the SADC members. Even more importantly, thesel legetem vary greatly in
their constitutional arrangements; and in particufa the mechanisms their
constitutions create for the protection of humahts. What can | say to such a
diverse audience that will be relevant to all withat the same time being so
general as to attract the reproach that | was tegqahy grandmothers to suck

eggs.

The position is made worse by the fact that myipadr expertise lies
these days in English law; and | can talk readdgwt administrative law and
human rights in the United Kingdom. But the Unitéidgdom’s constitution is
different in one fundamental respect from, | betiegvery SADC constitution:
the United Kingdom still recognises the supremaciarliament. This means
that no court has the “testing right” the power gmnounce a statute as
unconstitutional and this has the corollary thatthe final analysis, if this is
truly the intent of Parliament, legislation can owke even the most
fundamental of rights. So in the United Kingdom revar most fundamental
rights lie at the mercy of the sovereign Parliammmd have been at its mercy
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for many centuries. | could spend some time nowamximg how the Human
Rights Act 1998 ingeniously provided a mechanism tiwe protection of
fundamental rights — by imposing through the wahtkgislation an obligation
on the courts to interpret legislation “as far asgble” in a way that is consist
with the protection of fundamental rights (sect®{d)) — without threatenting
legislative supremacy. So when it is not possilmeiriterpret legislation
consistently with fundamental rights then the cooaty do no more than make a
declaration of incompatibility .... which may assikte remedying of the
incompatibility but does not touch the validitytoe legislation. But all this lies
only on the periphery of the interests of this ande*

But there is, it seems to me, one vital and commsue that arises in all
constitutional orders that seek to uphold humahtsigLet me explain it. In
addition to the growth of human rights protectidmtt has characterised
constitutional developments across the world stheeend of the Second World
War, the twentieth century has also seen the grofvddministrative powers in
all constitutions. The modern administrative seteoss the world reflects the
view that it is the duty of government to providemedies for social and
economic evils of many kinds. This is in large swea the consequence of the
growth of democracy; the enfranchised population naw make its wants
known, and through the ballot box it had acquirbd power to make the
political system respond. These are sweeping gbsations about
constitutional developments and there are many phkeamof constitutional
regression with the breakdown in the rule of latates repression of human
rights, etc, etc...some rather too close to homd. tBis is the direction of
development in which, despite setbacks, the wald @hole is heading.

! Until recently, human rights were either protedigdhe common law, whose principles enshrined nwdrife
rights which are contained in constitutional docuatsgor alternatively individuals had to take casethe
European Court of Human Rights in Strasbourg, wisdhe supreme court for the European Convention o
Human Rights and Fundamental Freedoms. The UK éas & signatory to the Convention since 1952 asd ha
therefore been obliged under international lawatfieguard the rights contained in that document.998 the
Government passed the Human Rights Act, which galigiduals the right to challenge breaches ofrthei
human rights in the national courts. Like the cibagbns of most African countries, the Europeam@mtion
provides for certain limitations and restrictiorfarany of the rights it contains. UK judges are neguired
under the Human Rights Act to decide whether a@qdatr action or decision limited the right in avial and
permissible way, or whether the limitation was immpissible and the right was violated.
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If the state is to care for its citizens from tmadie to the grave, to protect
their environment, to educate them at all stages,pfiovide them with
employment, training, houses, medical servicessipes, and, in the last resort,
food, clothing, and shelter, it needs a huge adstrative apparatus. Relatively
litttle can be done merely by passing legislatiomelg are far too many
problems of detail, and far too many matters tla@inot be decided in advance.
Under most legal orders no one may erect a buildingn urban area without
permission, but no system of general rules cancpbesfor every case. There
must be discretionary or administrative power. Andhe modern state vast
duties and burdens are cast upon administrationasnd consequence vast
discretionary powers are vested in ministers, ceglvants or other public
authorities.

The task of administrative law, in general, isngose the values of the
rule of law upon that exercise of discretionary posvto ensure that that the
powers vested in public authorities are not abuBed.the particular task of
administrative law in the era of human rights pcot is to ensure that those
powers are not exercised in a way that impinges wpe human rights of those
affected.

This can be put more subtly in this way. The relaship between the
individual and the state in the area of human sightparadigmatic of public
law. Human rights guarantees are primarily vertieglal obligations - | shall
say something further below about the extent toctviprotection may under
some constitutional orders be in part horizontabwed by the state to the
individual. One of the key grounds for judicial rew is illegality and the
clearest example of this is a failure to comply hwigxpress legislative
requirements. Administrative actions which do nespect constitutionally or
legislatively guaranteed rights are therefore stibje judicial review on this
simple basis. Moreover, the concept of the ruléaaf means that judges are
placed constitutionally higher than the executiven @f the state — it is for
judges to ensure that the executive complies with law, and this includes
human rights laws. Thus it is ultimately left tetludges to determine whether
or not an action or decision of the state comphéhk legally protected human
rights, and judges are therefore at the front imeensuring human rights
protection by virtue of their constitutional roles.

Now at first sight it might appear to be straightfard and easy for the
courts simply to police the state’s duties to ughblman rights. In the UK
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context, for instance, section 6 of the Human sgAtt provides that it “is
unlawful for a public authority to act in a way whiis incompatible with a
Convention right.” So, it seems, all that is neaegso do is to hold the public
authority’s conduct up against the clear measura @fonvention right. If it

passes that text the public authorities decisi@nds; if it fails the public
authority’s decision is quashed. Similar analysesild follow under all

constitutional orders that uphold human rights.

But there are two reasons why the judgment of wdredin administrative
decision in fact should be quashed for breach omdw rights is not
straightforward. In the first place, there is veffen no such thing as a “clear
measure” of a Convention right. Views may diffeidamay differ sharply on
whether the right has been breached in particilanmstances. Let me give an
example. Article 9(1) of the European Convention ldaman Rights and
Fundamental Freedoms provides that “Everyone hasright to freedom of
thought, conscience and religion...[and the rigbtjmanifest his religion or
belief in worship, teaching, practice and obsereanc

Was article 9 (1) then breached when a school (@ig@authority)
adopted a school uniform policy which denied gupjs the right to wear the
jilbab (the long and loose fitting garment worn by somasNn women that
covers the whole body (but does not veil the fac&)¥tead they could wear the
shalwa kameezdincluding a head scarf). When this question aroseR
(Begum) v. Denbigh High Schd@b06] UKHL 15; [2007] 1 AC 100 the House
of Lords was divided. The majority (Lord Binghamprd Hoffmann and Lord
Scott) took the view that there was no breach ockr9(1). The reason for this
was that the girl challenging the school uniforniggohad known of the policy
when she enrolled at the school and there were stti®ols which she could
attend which would have allowed her to wear jimb. On the other hand,
Baroness Hale and Lord Nicholls took the view ttiedre was (or at least
potentially was) a breach of article 9(1). This veasentially on the ground that
the choice of school was often not that of thecchiit the parent, so that the
child had not had a free choice of school and sailshnot have imputed to her
the consequence of that choice.

Now it not my task to say which group of their Leintgps was right. |
give this example simply to show that there is ‘@lear measure” of what
amounts to a breach of a right. Judicial (and rotf@ws) can and do differ on
whether a right has been breached; and all thatdepend upon the detailed
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consideration of the detailed facts. So uncertaabiyunds; and the judicial task
in bringing both justice to the individual and pictdbility of outcome so that

public authorities can order their affairs appraggiy in the public interest is
very challenging. Of course, it is the common takk judge in an apex court to
have to strike the balance between individual gestand predictability of

outcome. But this is particularly difficult in therotection of fundamental rights
for these are often phrased in broad general texavsng much to be filed in by

the judiciary.

But, secondly, there is a greater challenge thaésiin this area. Where
human rights are legally guaranteed, the congirtati order as a general rule
allows the right to be limited. This is particulamecessary in the context of
second and third generation rights, which are oftdnject to the availability of
the relevant resources. Take the example of tha tm “sufficient food and
water”, contained in section 27(1) the South AfmicBonstitution. This is
plainly dependant on the availability of resourcd® make such a right
absolute would place such a large burden on the ssmto be impossible to
achieve in the short term, making it meaningless. this reason, the right to
sufficient food and water (and rights of a simifeture) in the South African
Constitution is subject to the obligation on thatstto “take reasonable
legislative and other measures, within its avadatdsources, to achieve the
progressive realisation of each of these rightd/e shall return to this issue
later.

Even in the context of widely-protected, first gext®n rights civil and
political rights such as liberty, freedom of exmies and privacy, it is
necessary and inevitable that there will be somemissible limitation or
restriction of those rights. One only needs to @ershe possible consequences
which would flow if limitations could never be peitiad to see that restrictions
and qualifications are inevitable.

Take first the right to liberty. If no exceptionslomitations could ever be
countenanced, one consequence would be that cienwie pose a significant
danger to other members of society could nevemiisoned. It would also
not be possible to quarantine individuals who hlaigghly contagious diseases.
This would clearly be undesirable and would putrigbts of other individuals
at risk. Second, consider the right of freedomygiression. If it were subject to
no limitations this would inevitably result in ardal of any privacy rights, since
it would be impossible to restrain publication ofyanformation whatsoever. It
would also be impossible to impose criminal samdidor clearly harmful
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forms expression, such as defamatory publicationssmeeches inciting
violence..

Thus there must be some limitations to rights. fesdecond example just
given suggests, sometimes different rights pulbpposite directions, and it
may then be necessary to reach a compromise ondealahich gives some
protection for both rights rather than denying @mtehe expense of the other.
But makes these judgments may be very difficulprdhibition on making false
reports of fire in a crowded theatre will be regdistified in order to protect
public safety. But a restriction on the discussilorthe press of controversial
litigation may sometimes be able to be justifiechasessary in the interests of
national security (protection of the identity ancthods of the intelligence
services) or to maintain the impartiality of theigiary

Of course, some rights are considered to be so riammio that no
limitations can ever be permitted. The most obviexample is the prohibition
of torture. Where states have legislated to probdsture, it is invariably stated
in absolute terms and is not subject to any der@gabr limitations that might
be otherwise permissible under the relevant lawis T the case under the
European Convention of Human Rights as well as wiitke constitutions of
Angola, DRC, Malawi, Seychelles, South Africa, Sikaamd, and Zambia. The
constitutions of Mauritius, Botswana provide abs®lprotection, but subject to
savings clauses for laws in force before the ctuigin came into effect.

Given that many human rights which are guaranteedamestic law
must inevitably be subject to some limitations, gjuestion then arises: how do
judges decide whether a particular limitation ofirafividual’s right is lawful in
the circumstances? Rights are usually limited oheotto take into account and
respect the competing rights and interests of othembers of society, so
judicial decision in this context making will tertd involve some way of
balancing the competing interests. The task dkisggithat balance between the
competing interests inevitably falls to the judgeslecide. Let it be noted that
this task is some considerable distance from tls& @f determining the
common law and interpreting statutes that fell e judiciary in pre-human
rights days.

Of course, the judiciary of each different states ha balance these
interests in the context of its own constitutionadler and, in particular, in the
context of the limitation clause in its own congiibn. But here is a taste of the
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limitation clauses in several SADC constitutiGnsAngola (article 52):
“restrictions shall always be limited to necessand adequate measures to
maintain public order, in the interest of the comity and the restoration of
constitutional normality.” The Constitution of Mali provides that: “no
restrictions or limitations may be placed on thereise of any rights and
freedoms provided for in this Constitution othearththose prescribed by law,
which are reasonable, recognized by internationahdn rights standards and
necessary in an open and democratic society”’(seet#f2)). And the South
Africa Constitution provides : “The rights in thellBf Rights may be limited
only in terms of law of general application to theent that the limitation is
reasonable and justifiable in an open and demacsaitiety based on human
dignity, equality and freedom, taking into accoahtrelevant factors, including
(a) the nature of the right; (b) the importanceaha purpose of the limitation;
(c) the nature and extent of the limitation; (d§ telation between the limitation
and its purpose; and (e) less restrictive mearsieeve the purpose.” (Article
36(2)).

Without wishing to ride roughshod over the diversif constitutional
provision there is much in common in the few limdas clauses mentioned
here. The concept of a limitation of a right betrgasonable and necessary” in
a democratic society, for instance, is prominehe purpose of the limitation is
obviously also to be subjected to close scrutimgprEss in the South African
provision is the requirement that the availabiliy“less restriction means to
achieve the purpose” should be taken into accddetind the differences of
constitutional provision is, it is here suggested;ommon challenge. It is the
challenge to find a structure within which the jedgan decide whether a
particular limitation is justified. How is the judgo decide whether a limitation
on a constitutionally protected right is justified?s here that the UK’s courts
have made a contribution with the development ot thstructured
proportionality test”. And | hope that | can dex@ome time to consideration
of it.

2 In terms of the structure of fundamental righgidkation, African countries may be divided intaotgroups:
those having a distinct limitation clause in theanstitutions (e.g. Angola, Malawi, Mozambique, S®slles
and South Africa) and those without a distinct tation clause (including Botswana, Mauritius, Swaamil,
Zambia and Zimbabwe). In the first group, fundarakrights are drafted in apparently absolute tesints must
be read in conjunction with the limitation clauadich sets out conditions for restrictions on fumeatal
rights. Constitutions adopting this method are &ilsgly to contain a list of rights to which therlitation clause
does not apply, setting up the familiar distincti®iween absolute and qualified rights. In the sdayroup,
permissible restrictions and limitations are in@ddvithin the rights themselves, and one can thezdbok at
the way the right has been drafted and immedia@tywhether or not it is absolute and if not, wihean be
restricted.
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Throughout its history, administrative law in th& Wlas generally been
concerned with procedure rather than substancelagsical administrative law
the only way in which the substance of, or juséifion for, a decision may be
challenged on the grounds that it is irrationaM@dnesburynreasonable. The
judge must decide whether the decision is ‘witlhia broad range of reasonable
responses open to the decision-makeks a tool for assessing administrative
decision-making, th&/ednesburyestsets a very high threshold for a claimant
to reach (despite the fact that it has been somewatered-down since it was
first expounded). Although administrative law geallgr shuns substantive
review, in the UK there has been a move toward®ee rmubstantive notion of
fairness and good administration. Examples ofttieisd include the recognition
of substantive legitimate expectation, increasingpleasis on the provision of
reasons and the recognition of material error af &8 a ground for judicial
review. The question whether a human right is uflfly restricted by a
particular measure is often likely to be a substantather than a procedural
guestion. In deciding whether a limitation is jéietl, judges have to balance
competing interests and are usually required toagagn consideration of
reasons and justifications as well the impact efrésulting decision or action.
It will not usually be enough to say that the pahaes for reaching a decision
were unimpeachable — if the decision has the effédimiting human rights
unjustifiably, there will still be a violation. As result, in the UK the
Wednesburyest has been largely pushed aside in the humaisrapntext. It
has been held by the European Court of Human Rigids the classic
formulation of irrationality provides insufficienprotection for fundamental
rights? It does not permit sufficient scrutiny of adminiive decisions and
actions. UK judges instead use the tool of propatiity to assess whether
there has been a violation of a qualified Conventight.

Proportionality is hinted at by article 36(1)(e) tfe South African
Constitution but there is not need for the condepie expressly mentionédt

® The phrase has been used in numerous authoftese.gEdore v SSHIJ2003] EWCA Civ 716, [2003] 1
WLR 2979;R (Razgar) v SSHD (NO. P003] EWCA Civ 840, [2003] Imm AR 539 [40]-[41]

* Smith and Grady v UKL1999) 29 EHRR 493 [138]-[139]

® Significant similarities between the structuredgmrtionality test applied in the UK and Arti@6 of the
South African Constitution, which provides that damental rights may only be limited by laws of gahe
application to the extent that the limitation isdsonable and justifiable in an open and democsatiety based
on human dignity, equality and freedom’. Althouglere is a reference to reasonableness, it is ttlatArticle
36 cannot be equated with t¥ednesburjormulation of this standard. The test to be ampliader Article 36
is a great deal more structured and detailed thamgasonableness test in English public law, tisdleshed
out by a list of factors which must be taken into@nt when assessing whether a limitation is oeable and
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Is not, for instance, mentioned in the Europeanv&ntion or in the Human
Rights Act 1998 yet it forms a crucial part of thesh of each of these. The
principle of proportionality is easy to state ate thabstract level (an
administrative measure must not to more drastic tfexessary) or to sum up in
a phrase (not taking a sledgehammer to crack a applying the principle in
concrete situations is less straightforward. Bt Structured proportionality’
test has emerged from several decisions of the élotitord§ for use when
assessing whether a decision limiting a right mtei under the Human Rights
Act 1998 should be upheld or not. It is typicatlgployed in determining
whether a limitation on the rights protected byiées 8-11 of the European
Convention is justified. Each of these articles h&o paragraphs and the
second expressly recognises that the right pratantéhe first may be limited.
Thus Article 10(2) provides that the freedom of regsion protected in Article
10(1) ‘may be subject to such formalities, condisiprestrictions or penalties as
are prescribed by law and are necessary in a datoepciety, in the interests
of national security, territorial integrity or publsafety, for the prevention of
disorder or crime, for the protection of healtmaorals, for the protection of the
reputation or rights of others, for preventing thisclosure of information
received in confidence, or for maintaining the autly and impartiality of the
judiciary’. It is here that proportionality comesto its own in determining
whether the restriction is justified or not.

Under the ‘structured test’ there are four questiamich the decision-
maker must address. The questions are cumulativieainevery one must be
satisfactorily answered if the decision is to suevgcrutiny. The questions are:

First, whether the legislative objective is su#fitly important to justify
limiting a fundamental right.

Secondly, whether the measures designed to meksgiséative objective
are rationally connected to it.

justifiable’. These include: the importance andpase of the limitation; the relation between tmeitation and
its purpose; and in particular “less restrictiveam&to achieve the purpose”. It is clear that tieswrs invite
the same balancing exercise as is performed uhdesttuctured proportionality test, and in fact licipy
include the standard of necessity applied undertésa by requiring judges to consider whether fesgrictive
means to achieve the purpose could have been adopte

® The formulation of the test set out below is basgdn the advice of the Privy Council e Freitas v

Permanent Secretary of Ministry of Agriculture, tiésies, Lands and Housif{§999] 1 AC 69 at 80 which
was adopted by the House of LordRi{Daly) v Home Secretaf2001] UKHL 26, [2001] 2 AC532, para. 27
(Lord Steyn) and in many other cases. The fouimeht in the test set out below is not adoptetiése cases
but follows fromHuang v Home Secretaf2007] UKHL 11, [2007] 2 AC 167, para. 19 (adoygfithe approach
of R v Oakeg$1986] 1 SCR 103) andR (Razgar) v Hone Secretd8004] UKHL 27, [2004] 2 AC 368 , para.
17 and 20.
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Thirdly, whether the means used to impair the righfreedom are no
more than is necessary to accomplish the objecfiUbis is the ‘necessity
guestion’.)

Fourthly, whether a fair balance has been strutkdsn the rights of the
individual and the interests of the community whighnherent in the whole of
the Convention. (This is sometimes called ‘narproportionality’.)

Applying the test is plainly not a mechanical taskce each element
requires the making of a judgment by the primargislen-maker. But the
decision-maker (or the judicial review court whas Hecision is challenged)
can not avoid these difficult substantive judgmebts taking refuge in
procedure. The relevant articles of the Conventiang Hoffmann has said, are
‘concerned with substance, not procedure. [Thev€otion] confers no right to
have a decision [made] in a particular way. Whatters is the resulf . This
shows the extent to which the principle of proporélity departs from classical
judicial review where the emphasis falls upon pssaather than outcome.

The difficulties of making these judgments are seh ameliorated by
Lord Bingham’s description of the principle. He &s&il]t is clear that the
court's approach to an issue of proportionalityarntthe Convention must go
beyond that traditionally adopted to judicial revien a domestic setting....
There is no shift to a merits review, but the isignof review is greater than
was previously appropriate, and greater even thameéightened scrutiny test...
The domestic court must now make a value judgmant,evaluation, by
reference to the circumstances prevailing at thevamat time’.

It is clear that the structured proportionalitytt@sll require judges to
engage more closely with the substance of a deciamd the justifications
provided by the decision-maker than is usual in poblic law sphere. It
explicitly requires judges not only to consider #ims of a decision or action
(thus striking a balance between the rights ofitldevidual and the interests of
the community), but also to take into account tlféeént options open to
decision-makers and to determine whether a difteogtion could have been
chosen which would be less restrictive of humarhtsg The judge is not
assessing the reasonableness of the decision-rmakericlusions, but is
required to make his own findings on these points.

" R(SB) v Denbigh High Scho@006] 2 WLR 719. See also Lord Bingham approvimganalysis of

Davies in ((2005)1:3 European Constitutional Laewiew 511) Denbighwas followed inBelfast City Council
v. Miss Behavin' Ltd (Northern Ireland2007] UKHL 19; [2007] 1 WLR 1420 (licensing of»sshops).

& Denbigh High School
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But were it possible to calibrate with sufficientepision the extent to
which a right was impaired, it would be clear thia¢re would be only one
Impairment that was ‘no more than is necessaryctmmplish the objective’.
And if only one outcome passes the test of thegtamality, there is only one
right answer and the test is a test of the merits.

But this is not the end of the matter. We havetgatonsider the doctrine
of deferencé® It is widely recognised that that the primary demi-maker
enjoys ‘a discretionary area of judgment’, i.e.ara into which the court in
applying the test of proportionality will not intte!* This is sometimes referred
to as according a ‘margin of appreciation’ to thational authority? or a
‘margin of discretion®® The word commonly used to describe this (althoiigh
is itself controversialf is, however, ‘deference’; the court is said t@wh
deference to the primary decision-maker. But howsoé& may be phrased this
discretionary area marks the extent to which thasten-maker may exercise
an autonomous judgment, i.e. the extent to whiehtést of proportionality is
not a merits review.

Elementarily, judicial review of administrative ext is concerned with
the lawfulness of administrative action not witke timerits of the decision in
guestion. The judges have nothing to say abouthenéhe decision challenged
was a wise or sensible decision at all. This issitant with the doctrine of the
separation of powers in which the executive adrerssthe law and the
judiciary simply enforces it. It is consistent withaditional approaches of
institutional competence: the judiciary lacks thepertise to balance the
competing interests that arises (particularly whesources are involved). It is
also consistent with democratic principle. The qualy does not have the

° Those outcomes that intrude on the right less @valilviously not accomplish the objective and so are
unacceptable outcomes.

9 There is again a voluminous literature on thisaoBee, in particular, ‘Deference: A Tangled St¢ap05]
PL 346 (Lord Steyn), [2003] PL 592 (Jowell) and $2@06) 65 CLJ 671 (Allan) (criticism of the contes
either ‘empty’ or ‘pernicious’)

" The phrase derives from Lester and Panniitknan Rights Law and Practiqd@999), para. 3.21 and was
approved by Lord Hope iR v. DPP,ex parte Kebilerjfd000] 2 AC 326 at 381.

12 This is the phrase used in Strasbourg. It is inggmate to use in a domestic rather than an iatésnal
context.

13 Used by Laws LJ iR (Pro Life Alliance). BBC [2002] EWCA Civ 297, para. 33.

14 See Lord Hoffmann iR (Pro Life Alliance). BBC [2003] UKHL 23, paras. 75,76 deprecating the ‘dawvi
attached to the word deference.

see
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mantle of legitimacy that in a democratic age vastihe executive. Where the
executive acts with the imprimatur of the demosy lvan the judiciary gainsay
that?

Views differ on the breadth of deference and thstifjaations for it. On
one hand, decisions taken by an elected decisikeimar a decision-maker
accountable to elected representatives are sdid @mtitled to deference on the
ground of democratic principle. And the principke graduated, with greater
deference being accorded to an Act of Parliamedtless to a decision of the
executive’® Lord Phillips MR has also remarked that a decisibithe Home
Secretary refusing to leave for a controversiabkpe leave to enter the UK in
respect of which he was ‘democratically accountalvbes entitled to a ‘a wide
margin of discretion'® Others hold that that the reason for deferencéhout
any connotation of servility) is one of institutadncompetence. Where the
matter raised is one that the courts are instiafly incompetent to decide, i.e.
it concerns the allocation of scarce resourcesoonpeting individual needs
which the public authority is in a better positimnassess than the court, then
judicial intervention is inappropriaté.Clearly there is considerable overlap
between the approach of democratic principle andt tbf institutional
competence since, on the whole, Parliament willocalte powers to
institutionally competent decision-makers with #i@cation of resources being
accorded to democratically accountable decisionersaknd the determination
of rights to judicial decision-makers. So the delaay not be of great moment
although those who insist upon institutional corepet as the only justification
doubtless consider this justifies only a narrowtdne of deference.

Elliott’® has argued persuasively that the different justifons for
deference apply to different questions in the stmed test. The third question
(the necessity question), for instance, is a qoesdf fact and practicality. A
measure of expertise, which the court will gengrédck, will be required to
assess whether a particular measure is no moresiverthan necessary and yet
will achieve the objective. In these circumstanaess appropriate to defer to

15 See Laws LJ (dissenting)ternational Transport Roth GmbiA Secretary of State for the Home Department
[2002] EWCA Civ 158.

6 R(Farrakhan)v. Home Secretar§2002] EWCA Civ 606 (para. 74). But the decisioasnalso based on
institutional competence (para. 73).

" This approach is said to rest on a change in tmeaption of democracy now applicable following the
enactment of the Human Rights Act 1998. Under tbe monception fundamental rights trump ‘even the
overwhelming popular will' ([2003] PL 592 at 597o@ell)). But the public ‘have not spoken yet' oristh
curbing of their will.

18 Elliott (2008), as above.

12 |Page



the expertise of the official taking the decisidhus in assessing whether it was
necessary to make a ‘control order in a particdase and whether the
particular restrictions placed upon the suspedajists were necessary to protect
the public from the risk of terrorist attack, deflece was shown to the
assessment of the Home Secretary ‘because shées ékle than the court to
decide what measures are necessary to protecutilie from the activities of
someone suspected of terroristh’.

On the other hand, in assessing the fourth questiparrow
proportionality (to use Elliott’'s phrase)) the coig not assessing a factual or
practical question but is making a value judgmentcawhere the balance lies
between individual rights and the interests ofcbenmunity. There is often no
right answer to such questions and the issue isobribe legitimacy of the
decision-maker to make that judgment. Where theodeatic process has led
the legislator to adopt a particular compromiseveen the contending interests
that compromise deserves to be respected and degershown to if°
Similarly, where that value judgment is made witle @are by a democratically
accountable decision-maker the court should nostgule its value judgement
for that of the decision-maker.

Elliott’s subtle distinctions just described areluable but the fact
remains that the test of proportionality is comgiéd and the outcome of its
application unpredictabfé. In well known words Laws LJ has spoken of ‘the
search for a principled measure of scrutiny whicill Wwe loyal to the
Convention rights, but loyal also to the legitimataims of democratic
power’?* That search is not yet over.

The emergence of the structured test of proporitynia doubtless a big
step forward but it is surrounded by swirls of estéd concepts - “deference
to the decision-maker, “the margin of discretio®tc - and overlapping

¥ HomeSecretary. AP [2008] EWHC 2001, para 66 (Keith J)..

20 E.g.,Kay v. London Borough of Lambe{006] UKHL 10; [2006] 2 AC 465 (striking the balkee between
article 8 rights of occupiers of property and tights of the owners to possession: ‘Courts shoutitged on
the assumption that domestic law strikes a failamed and is compatible with article 8 (para 37 r(Lo
Bingham)).. Similarly inrR(Animal Defenders International. Secretary of State For Culture, Media and Sport
[2008] UKHL 15; [2008] 2 WLR 781. The limitationsn political advertising in s. 321(2) of the
Communications Act 2003 were found to be ‘necesgand so no breach of article 10 found) on accairihe
‘great weight’ given to the approach adopted byli&aent (para. 33 (Lord Bingham)).

%L And Elliott’s distinctions are not as stark asytiave been represented here. For instance, thareélement
of legitimacy based deference even when addreshmgecessity question. See the discussio@lays Lane
Housing Co-Operative Ltdbove.

22 R(Mahmood). Home Secretarj2000] EWCA Civ 315; [2001]1 WLR 840,para. 33.
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justifications for these concepts (“democratic pipe”, “institutional
competence” and the |ik&).These bring much uncertainty in their wake. The
beneficent influence of precedent introduces soenamty but more is needed.
The search for ‘a principled measure of [judicgdtutiny which will be loyal to
the Convention rights, but loyal also to the legdte claims of democratic
power’ is not yet ove?* Indeed, it remains a major challenge for admiatate
law.

Perhaps the most delicate example of the challeryesed to the
judiciary by the protection of human rights liestire field of socio-economic
rights. And this issues has been most concretalyeaded by the South African
Constitution in articles 26 (“access to adequateshng”) and article 27 “health
care services...sufficient food and water; and soegalurity”. The duty that
rests on the state in respect of these rights ik reasonable legislative and
other measures, within its available resourcesadthieve the progressive
realization of [these rights]”.

The foundation stone of the protection of thesbtsagnd the delineation
of the extent of the state’s duty is to be foundtime decision of the
Constitutional Court ofsovernment of the RSA v Grootbo@601 (1) SA 46
(CC). Slightly simplified (I exclude the positiorf oninor children with an
qualified right to shelter under article 28) whaadhhappened was that
Grootboom and the other applicants had been evictaedtheir informal homes
situated on private land which had been set asidéofmal low-cost housing.
They claimed that article 26 (2) imposed an obiaraupon the State to take
reasonable legislative and other measures to emlserprogressive realization
of this right within its available resources; amaitthe state was in breach of
this duty. The appellants placed evidence befazeCiburt of the legislative and
other measures they had adopted concerning houBugit was clear that
implemented plans did not make provision for pessincrisis need. Counsel
argued that “provision for people in desperate ngedld detract significantly
from any integrated housing development” (headnote)

2 See the discussion at pp. 306-9.

24 R. (Mahmoody. Home Secretarj2000] EWCA Civ 315; [2001]1 WLR 840, para. 33 (LswJ).
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The Constitutional Court, however, held that saonomic rights were
justiciable in South Africa the only question wasihthey were to be protected.
This difficult issue was to be explored to on aechyg case basis. The question
was whether the measures taken by the State teadaé right afforded by s 26
was reasonable. (Paragraph [33]) (headnote). Atvébry least section 26 cast a
negative obligation upon the State and all otheities and persons to desist
from preventing or impairing the right of accessadequate housing. The
manner in which the eviction in the present circiamses had been carried out
had resulted in a breach of this obligation.(Paplys [34] and [88] at 66G/H
and 84l - 85A.) However, the obligation imposgzbn the State was not an
absolute or unqualified one. The extent of theeStaibligation was defined by
three key elements which had to be considered a&ghar(a) the obligation to
take reasonable legislative and other measy@gp achieve the progressive
realisation of the right; an(t) within available resources. (Paragraph [38] at
67H - 1.) Held, further, that reasonable legislative and otheasuees (such as
policies and programs) had to be determined inlitite of the fact that the
Constitution created different spheres of goverrtnaenl allocated powers and
functions amongst these different spheres emphagstbieir obligation to co-
operate with one another in carrying out their titutsonal tasks.

In the end, in these particular circumstandhs,relief granted was a
declaratory order should be issued stipulating tha6(2) of the Constitution
required the State to act to meet the obligatigmosed upon it by the section to
devise and implement a comprehensive and co-oetingdbrogram to
progressively realise the right of access to adeghausing. This included the
obligation to devise, fund, implement and supervisasures to provide relief
to those in desperate need within its availableusss.

For the most recent case see City of Johanneshbdrgthers v Mazibuko
and others®

And so to end. As we have seen the limitation omstitutionally
protected human rights inevitably draws the judiceview court into the
substance of decision-making. Administrative laweslonot discard its
traditional concern with procedure but adds tmiieern with substance. But in
doing so the court must proceed with caution for viégntures onto
constitutionally sensitive terrain. What the cogrtdoing in such cases beating

%2009(3) SA 502 (SCA). Right in the circumstanaed2 litres of water per day to live a life of dign
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out the boundaries of the doctrine of the separaiigpowers: it is marking the
points at which the legislature and the executieg say to the courts: “This is
my concern; it has nothing to do with you”. Inmg@mg out this task the court
faces an onerous burden. It must remain faithftdlys constitutional duty to

uphold fundamental rights but at the same timeustnmot usurp the functions
of the legislature and the executive. This is amiseendeavour requiring great
wisdom.

Finally, a sombre fact. Irene Grootboom, the pifiim the great case
discussed above that bears her name, died in AQ@OS, eight years after the
Constitutional Court had found in her favour. Shaswvstill living in a shack.
This is not criticism of the Constitutional Courfigigement - after all it was the
court’s judgment that prevented her eviction frohattshack. But it does
exemplify the limitations of coercive remedies gttghg the executive to do the
right thing. “A spoonful of honey” runs the provemuill catch more flies than a
gallon of vinegar.” An honest and efficient pubkervant mindful of his
constitutional duties will house more of the indigéhan a coercive remedy. It
IS better to train civil servants in effective admstration, to teach them and
their political masters their constitutional dutiéfsan to have judicial remedies
Issued against housing authorities. The judges nhestloyal to their
constitutional duties to protect rights but theysmalso proceed with caution
and insight.
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