Past and Present of the Korean Constitutional Justice
- Independence of the Constitutional Court of Korea -

|. Foundation of the Constitutional Court of Korea

When Korea was making the ninth constitutional agineent in October of 1987, the

people of Korea, motivated by their thorough rditat on the dark ages of the
Korean constitutional history under the militargtditorship and prompted by a strong
desire for democracy, pushed for the establishrokatconstitutional court designed
to guarantee individuals' fundamental rights and e government abuses of power.
In accordance with such aspiration, the ConstitaticCourt of Korea (the "Court" or

the "Constitutional Court”) was launched on Septeimty 1988 and stands as it is
today.

Looking back, when the Court was founded 23 yegts the ideas of the supremacy
of the Constitution and people's fundamental rigigismed ornamental and symbolic
rather than practical, and norm control was pradtigery limitedly. Consequently,
creating an independent constitutional court wasramitment with no assurance of
success, and in fact, the Constitutional Courtgdidhrough a host of tests and trials
while exercising its power of constitutional justic

At every challenge it faced, however, the Constohdl Court continued to
demonstrate the ideals and values of the Consititi#s the highest law of Korea and
persistently strived to bridge the gap betweercthrestitutional norm and its reality by
advising and convincing the Korean people about dtgy to safeguard the
fundamental rights of individuals. As such effogradually gained the confidence of
the people yearning for the rule of law and guaramtf fundamental rights, the Court
was able to secure its status and become influeasiaan independent institution
adjudicating constitutional cases.

Over the past 23 years, more than 19,600 casesbeavefiled with the Constitutional
Court, of which 19,000 cases were disposed of.tlBgdaws were struck down as
unconstitutional in more than 607 cases, and inrad@30 constitutional complaints,
individuals’ fundamental rights were found to hde=n violated.

The Constitutional Court is no longer a simple oneat in the code of laws. Instead,

it has become a living norm in our day-to-day liviee standard for all state actions,

and a trustworthy guardian of the Constitution bgtoring its normative power to
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protect the dignity and worth of the people.

Reflecting this transformation, the Constitutio@aurt has continuously been lauded
as the most trusted and influential state agendiigrrecent opinion polls. The Court
Is also being noted and recognized around the ghsbwell as in Asia for having
successfully established the constitutional adpither system within such a short
period of time.

I1. Constitutional Satus and Competence of the Constitutional Court of Korea

The Korean Constitution has a separate chapter p{€hab) dedicated to the
competence, status, and function of the Constitati€ourt aside from the ordinary
courts, stressing the identity and independendéefConstitutional Court. Based on
such competence and status prescribed in the @diwst| the Constitutional Court, as
one of the highest state agencies, continues tipeathe principle of separation of
powers and rein in government abuses of power Ispnasg the function of

controlling and balancing government powers.

Although the Constitutional Court is specified undeseparate chapter apart from the
ordinary courts (including the Supreme Court), tdaes not mean the core of its

judicial function is being denied, which is constibnal adjudication. On the contrary,

such separation in the Constitution may rightflly perceived as a constitutional

ground for the Constitutional Court’'s unique natangl its function mentioned above,

not to mention its typical function as judicature.

Meanwhile, Article 111, Section 1 of the Constibutiprovides for five enumerated
areas of jurisdiction: the constitutionality of @M upon the request of the ordinary
courts; impeachment; dissolution of a politicaltpacompetence disputes between
state agencies, between state agencies and lowalngeents and between local
governments; and constitutional complaints as piesd by Act. The Korean
Constitutional Court’s jurisdiction on aforementazhtypes of cases is similar to other
constitutional courts’ systems, with some variances

First, in adjudication on constitutionality of sitds, only the concrete norm control is
adopted, as the constitutional review of statuseexercised upon the request of an
ordinary court when the constitutionality of lavgsait issue in a pending case.

In the case of adjudication on competence disptitesKorean Constitutional Court
differs from those of other countries where constihal competence disputes
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between state agencies are the principal subjedtemaf review. The Korean

Constitutional Court is vested with more comprehengowers to adjudicate on

constitutional or legal competence disputes betwaktngovernment institutions

established on the basis of the Constitution ad a®ldisputes between the state
agencies.

Last but not least, there are two types of corsgiital complaints: one filed by
individuals who have had their constitutional fumdantal rights violated by exercise
or non-exercise of governmental power (Article 6&ction 1, Constitutional Court
Act) and the other directly filed by an individuaho had his or her motion to request
for constitutional review denied at an ordinary rtogArticle 68, Section 2,
Constitutional Court Act). The second type of cdansbnal complaints has been an
effective tool in keeping the Constitutional Cagitiorm control power from being
relegated to merely nominal level when the ordirayrts are reluctant to request the
constitutional review of laws. That kind of a cangtonal complaint system is unique
to the Korean system, but widely accepted as agmudhethod of making the
Constitutional Court's norm control more effecti@ver the past three years, such
types of constitutional complaints filed by indivals have amounted to some 30
percent of the total constitutional complaint case®d the acceptance rates of such
constitutional complaints have become as high asetlof cases where the ordinary
courts requested the constitutionality review dtigies, demonstrating the current
system'’s effectiveness.

[11. Political Independence

Since its inception, the Constitutional Court haserb positioning itself as an
independent institution from all political powers a guardian of the constitutional
order and guarantor of individuals’ fundamental lmmrights by exercising its
constitutional adjudication power. Among the maghkprofile cases that attest to its
independence are the impeachment case of the foRmesident Roh in 2004
(2004Hun-Nal, decided on May 14, 2004) and the tttatienal complaint case
opposing the relocation of Korea’s capital city Gle@004Hun-Ma554, etc., decided
on October 21, 2004).

The impeachment case involved a charge againstefoRresident Roh Moo-Hyun
brought to the Court by the National Assembly |gdhe then opposition party, which
argued that he violated an election law prohibiting President's election campaign
when he made a remark supporting a ruling poligi@aty at a press conference. The
Constitutional Court dismissed the case, holdirgt #ven though the President in
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effect violated the Constitution and some laws is Hischarge of office, such
violation was not serious enough to warrant an espenent of the President.

The issue of the constitutional complaint concegneapital relocation was the

constitutionality of a special act specifying tledocation of the capital as pledged by
the former President Roh on his campaign trail poesidency, and, like the

impeachment case, it received the attention dkatean people. The Court found the
capital relocation unconstitutional, holding thiaisi a well-established fact that Seoul
is the Korean capital, which may not be specifiethie Constitution itself but the fact

Is evident to all as “customary constitution” tHas the same effect as written
constitution.

The political circle was taken aback and markediydeéd over the decisions of the
Constitutional Court: then President and the rulpeyty that had welcomed the
Court's decision in the impeachment case stronghglemned the Court in the capital
relocation case, while the opposition party tookompletely contrasting position.
These cases have demonstrated clearly that theitDtinsal Court has maintained its
independence from any political party or publicropn, remaining free from any
outside influence, and executed its adjudicativevgro solely based on the
Constitution.

V. Relationship with the Ordinary Courts

Pursuant to the current Constitution, the powecafstitutional review of statutes is
vested in the Constitutional Court, while that dfranistrative decrees, regulations or
actions is granted to the Supreme Court, whichndjgtshes the nature and status of
each judicial body. However, such a dual systentterpower of norm control may
cause conflicts between the Constitutional Coud #re Supreme Court over the
consistent interpretation of the Constitution andalf say in the interpretation.
Furthermore, there have been criticism and demandverhaul of the current system
(modeled after Austria), which prevents the Constihal Court from adjudicating on
the constitutionality of the ordinary courts' deéwms, asserting such exclusion
overshadows the institutional independence of ties@tutional Court.

V. Conclusion

1. Unlike in developed countries with long histagd tradition of an independent
constitutional court, the independence, particul#te independence and impartiality
from political powers, is of utmost importance touatries where constitutional
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justice is still in the making.

The decisions of a constitutional court, howevetstanding their reasoning or legal
principles might be, will lose significance once theople find it to be influenced by
political powers or special interests. Besides, diieens will no longer respect and
believe in constitutional justice.

Of course, institutional guarantees and procedaresimportant to safeguard the
independence of constitutional justice. What is enionportant is, however, a strong
will and determination of the Justices of the casbnal adjudication institutions -
that they would steadfastly preserve their politic@dependence by distancing
themselves from any political power or partisanstsp that they will be held
accountable only to history and the future genematiThis independence of the
Justices will make a strong foundation of the iretejence of constitutional
adjudication, thereby defending the ideals and eslaf the Constitution as well as
protecting individuals' freedom and rights.

2. Constitutional courts safeguard people's funasaaheights and serve as the last
resort in protecting the constitutional ideals aradues - a natural conclusion of
progress in human intellect and commitment to usiaejustice. As such, the courts
assume the duty and responsibility to promptly &ndlly resolve the constitutional
disputes taking place in society and thus greathtribute to social integration. It is
notable that this duty and responsibility of theitas becoming more significant, as
all the ideological and social conflicts of modeiciety keep pouring into the doors
of the constitutional courts.

As the Korean Constitutional Court has come ofagle 22 years of history, we will
continue to focus on further strengthening the €®uyolitical independence and
impartiality. We will also do our best in bringiragfull-blown democracy and rule of
law to Korea, so that the people of Korea, who haghieved a miracle in both
industrialization and democratization, can liveaisociety where their human dignity
and worth are more respected by the governmenttlaid pursuit of happiness is
advanced toward a more righteous and affluent gocie



