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I. “SEPARATION OF POWERS AND INDEPENDENCE OF CONSTITUTIONAL
COURTS AND EQUIVALENT BODIES”

l. Independence of the Constitutional Court as an ingttion
- The Statute of the Constitutional Court or a fumatiof constitutional review of the
Supreme Court provides more stability to the Cand strengthens its independence:

Since 15 years an autonomous and independent bbdyorwstitutional jurisdiction
successfully activates in the Republic of MoldoVae Court performs an official activity for the
protection and affirmation of Constitution’s supi@y and principles of state governed by law.
Just to this effect, Article 134 paragraph (1) bé tConstitution gives the definition of the
Constitutional court as the sole authority of ctiagbnal judicature in the republic of Moldova.

In Title V “Constitutional Court”, the Constitutio clearly defines the characteristic
principles of the Constitutional Court: functiorigli- exercise of constitutional justice; status —
sole authority of constitutional judicature; baprinciples of activity — autonomy from another
public authority and subordination to the Consiiiut The Constitution also defines the
structure, powers of the Court, autonomy of judgggointment qualifications, incompatibility
of the office of judge with holding any other reneuated position and legal power of decisions
of the Constitutional Court.

The powers of the Constitutional court are regudan other articles of the Constitution,
as well: Article 62 (Validation of Members’ Mandatéen Parliament), Article 79 (Mandate
Validation and Taking of the Oath by the Presid#rihe Republic of Moldova), Article 88 letter
1) (Suspension by the President of the Republithose Acts of Government that run against the
legislation), Article 141 para. (2) (Submissiorthe Parliament of constitutional law projects).

One of the typical features of the ConstitutioGalurt’'s status consists of the fact that it
is not part of judiciary instances’ system of conmmaw and it does not constitute for them a
superior body. Upon settlement of cases, the Caotisthal Court is guided by Constitution. It
does not examine the cases which are within thepetence of judiciary instances of common
law or of other organs. It needs to be mentionad tiine Constitutional Court has the mission to
resolve exclusively the issues of law, a fact thatludes its involvement into politics. The
judges of the Court cannot be members of any maréypolitical movement.

It is very important to note that the judges a tBonstitutional Court are independent
while exercising their mandate and obey only thegiitution. Upon consideration of cases any
influence upon them is excluded. The judges of@bart cannot be legally held responsible for
voting or expressed opinions during their mandBesides that, the Law on the Constitutional
Court foresees that the judges are irremovabletheid term of office may be suspended or
withdrawn only in cases provided for by the law.

Being absolutely independent from any public artho the Constitutional Court
performs its activity based upon the principleshoiependence, legality and publicity.

In conformity with the Law on the Constitution Goand the Code of Constitutional
Jurisdiction, the Constitutional Court examines ¢thses according to the rules imposed by the
constitutional procedure and not by court procegslin



Separation of state powers is an issue that desespecial attention but the
Constitutional Court is obliged, in accordance whttticle 134 of the Supreme Law, to ensure
the implementation of the principle of State powearthe state, the one enshrined in Article 6 of
the Constitution of the Republic of Moldova.

Broadly speaking, the Constitutional court is @dlto maintain the balance of power
branches, not to admit any abuses and contrarsasiiens of power branches and concurrently
to stimulate their cooperation in exercising thpEgrogatives according to the Constitution.

In its decisions rendered throughout fifteen ye#ie Court consistently promoted the
constitutional principle of separation of powersaabasic principle for state’s organizing, the
Court persistently pronouncing itself against exioeg their duties by legislative and executive
powers and mutual interferences, as well as agamstjating by them of powers peculiar to the
judicial power.

- The established autonomy allows the court to orartself and to elaborate its internal

regulation without subordinating that one to corntoy other powers:

In accordance with Article 6 of the Law on the Cidnsonal Court, the Secretariat shall be
set up within the Constitutional Court which hag tiask to ensure the Court’s activity. The
Regulation of the Court’'s Secretariat, its orgatirachart and personnel establishment shall be
approved at the staff meeting by the Plenum ofQbestitutional Court. Only the Plenum of the
Constitutional Court may submit amendments or cetigats to the personnel establishment and
the Regulation of the Court’'s Secretariat.

- The financial autonomy resulting from separationpofvers allows it to develop and

execute its budget

In conformity with Article 37 of the Law on the Cstitutional Court, the Court has its own
budget that is an integral part of the state budget

In the years of 2002 and 2008 the Parliament inited a number of amendments to the
legislation in view of consolidating Constitution&ourt’'s independence and making its
activities more efficient.

By its DecisionNe 1092-XV of 30 May 2002 the Parliament emphasizethe budgetary
classification, foreseen by the Decision of theligaent No 969-XIIl of 24 July 1996, in a
distinct compartment the budget of the ConstitwlldDourt, separating the budget of the judicial
authority.

Article 37 para. (2) of the Law on the Constitntd Court was modified by the LaM)e
213-XVI of 23 October 2008 that reads that the Baidgf the Constitutional Court shall be
approved by the Parliament at the proposal of tbhes@tutional Court’'s Plenum and included
into the state budget.

- Administrative autonomy, in particular, regardingp@ointment and management of

careers of the Court’s staff, permits integral penhance of its powers and avoidance of

interferences from outside

The staff of the Constitutional Court formally aet#hin the Secretariat set up on the
basis of Article 6 of the Law on the Constitutio@durt which has the task to ensure necessary
conditions for exercising constitutional jurisdaoti

The Secretariat of the Constitutional Court haspacial role in the activity of the
Constitutional Court. Obviously in order to meee thide spectrum of demands, the Secretariat
counts upon its qualified personnel. Actually, e tSecretariat there are 43 persons with higher
education from various fields: law, philology, joatism, international relations, accountancy,
bibliography, informatics etc.

The employees of the Secretariat, except techrandl administrative staff, have the
status of public servants which falls under incokenf the Law on Public Function and Status of
Public Servant.

Occupancy of public functions in the public seevaf the Republic of Moldova is being
done on the basis of the Recruitment and Sele&ystem foreseen by the Law 158-XVI of 4



July 2008 on Public Function and Status of Pubdity&nt and the Regulation on filling a public
function vacancy through competition.

Both the Law on Public Function and Status of RuBkrvant, as well as the Regulation
on filling a public function vacancy through comigien contain compulsory standards on
ensuring equal possibilities for candidates witlgare to filling a public function vacancy
through competition regardless of race, sex, ag@ion, affiliation or non-affiliation to one of
parties etc. The mentioned normative acts provadesmployment in public service only on the
basis of merit, open and objective competition.

In accordance with the provisions of Article 28rfr the LawNe 158/2008, occupancy of
a vacant public function shall be done by one & fbllowing modalities: competition,
promotion or transfer.

The way, in whichpromotionoccurs, is stated in Article 45 of the Law 158/2008.
According to the provisions of the above-mentioadttle, a public servant may be promoted to
a higher public function when he /she has obtasiéel professional performances assessment
the mark “very good” at the last 2 assessmentseontark “good” at the latest 3 assessments.

In conformity with Article 48 of the LawNe 158/2008transfer may occur within the
same unity /subdivision, between internal unitbdusions of public authority or between two
public authorities. Article 48 provides for alsoathpublic authorities may make vacancy
announcements of public functions which can bedilby transfer upon request. In the situation
when two or more public servants ask for fillingablic function by transfer upon request, the
public servant is favoured who has a closer / mmelevant experience to that one requested by
the vacant function.

As a rule, theeompetitionfor filling a public function shall be organizedtef applying
modalities of filling a vacant public function thugh promotion or transfer.

- Disciplinary independence in the case when a judges not exert his obligations, a
disciplinary sanction is established by the Court.
The Law on the Constitutional Court establishesumlmer of guarantees for the judges in
order to fulfil their duties, the main being indegence, immovability, immunity.

According to Article 13 para. (2) from the Law tre Constitutional Court, the judges
shall not be held legally responsible for theiregoaind opinions expressed during the exercise of
their mandate.

With regard to disciplinary responsibility, it iegulated relatively in a detailed manner
by the Constitutional Jurisdiction Code (articles&81) comprised in Chapter 14 “Disciplinary
responsibility of judges”.

Article 84 of the Code regulates disciplinary pmedings for the judges of the
Constitutional Court which shall be merely initidt®llowing a complaint drawn up in written
form by the competent authorities in charge of maton of judges to the Constitutional Court.

Upon receipt of a complaint, the President of @wirt appoints a panel of disciplinary
proceedings composed of two judges. If the complaioncerns the President of the
Constitutional Court, the panel of disciplinary eeedings shall be appointed by the
Constitutional Court, summoned by the judge whdqgars the functions of the President of the
Court in the absence of the latter. One of thosejtdges shall be nominated as chairman of the
panel of disciplinary proceedings.

In case the panel of disciplinary proceedings rdaites that the complaint is groundless,
then the case shall be classified by a decisidhePresident of the Court or of the Court.

In case the panel of disciplinary proceedings rdaites that the complaint is well-
grounded, then it will prepare a report which ip@osed to be forwarded for consideration to the
Constitutional Court.

The hearing before the Constitutional Court ofdeé&ndant is compulsory.

The Constitutional Court may impose upon the jsddepending upon the gravity of
breach the following disciplinary sanctions: a) meag; b) reprimand; c) withdrawal of the
judge’s mandate of the Constitutional Court.
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The sanctions are applied by a decision adoptddtive vote of the majority of judges of
the Constitutional Court. The decision of the Casifinal and cannot be appealed.

Il INDEPENDENCE OF CONSTITUTIONAL JUDGES

Independence of constitutional judges is a guaeaoteandependence of the Constitutional
Court in general. The observance of this princieds to be overseen permanently. However,
the key personage in a constitutional jurisdictathority proves to be the judge.

The independence of the Constitutional Court pudtited in the Constitution of the Republic
of Moldova, Article 143, para. (2) according to wi“The Constitutional Court is independent
of any other public authority and obeys only then§&dution”. The guarantees of judges’
independence may be found also in articles 137,013 Constitution as well as in the Law on
the Constitutional Court and the Constitutionalishliction Code. Judicial independence is
ensured by unanimity, immovability and incompattipil This principle has to be examined in
relation to other fundamental principles such diegality, legality, publicity and equality.

Besides the Constitution, the Law on the Constihal Court fe 317-XIIl dated
13.12.1994) establishes the status of the Coristiait Court’s judge (Chapter I, articles 11-22)
but the Law on the judge’s statu$ (544-XIll dated 20.07.1995) — that one of the julffem
the instances of common law which the constituliqudges are assimilated to.

e The constitutional judge who was appointed and /oelected by or among
those three powers, is obliged to respect the atiide of “ingratitude” toward
the authority that appointed him/her in order to protect its independence,;

Normative framework:

Article 136 of the Constitution: Structure (Constitutional Court)
(2) Two judges are appointed by the Parliament, bwahe Government and two by the
Higher Council of Magistrates.

Article 137 of the Constitution: Independence
For the duration of their mandate the judges of @enstitutional are irremovable,
independent and obey only the Constitution.

Law on the Constitutional Court:

Article 6. Structure

1. The Constitutional Court shall consist of six judgappointed for a term of office of six
years.

2. Two judges shall be appointed by the Parliamen; toy the President of the Republic
of Moldova and the other two by the Superior CouottMagistracy.

3. The Constitutional Court shall also include ther8triat, which has the task to ensure
the Court’s activity.

4. An Advisory-Scientific Board shall operate withimet Constitutional Court.

Law on the Constitutional Court:

Article 14. Immovability

1. The judge of the Constitutional Court shall bertowable during the term of office.

2. The mandate of the judge of the Constitutional €ehall be suspended and withdrawn
only in cases provided for by the present law.



3. In case of the exclusiae jureof the mandate, the judge shall be dismissed frtiioe,
under the conditions foreseen by the present law.
4. The judge of the Constitutional Court may resigmfroffice at his/her own initiative.

Law on the Constitutional Court:
Article 17. Obligations

The judge of the Constitutional Court shall be urateobligation:

a. to perform his/her prerogatives unbiased and réspethe Constitution;

b. to keep the secrecy of deliberations and of thes;aind not to take a public stand or
give consultations on matters within the Consttodl Court competence;

c. to express the affirmative or negative vote, whddopting the rulings of the
Constitutional Court;

d. to inform the President of the Constitutional Caafrany activity incompatible with the
exercised powers;

e. to forbid the use of the performed function forpase of any kind of propaganda,;

f. to refrain from any activity contrary to the statfgudge;

g. to submit under conditions of law the declarationrcomes and property.

[Article 17 completed by the Law 136-XV dated 06.05.2004, in force since 11.06.p004

Argumentation:

Independence and impartiality of constitutional gaesl is put into practice due to the
following guarantees of the judge: immovabilityyimlability, incompatibility, interdictions and
both material and social guarantees, stated ircdhstitutional text and organic normative acts.
According to Article 8, para. (2) of the Cod€&he judges of the Constitutional Court shall
examine the case-files under the conditions thatlpde any influence from outsideliecause
the quality of realized constitutional justice dege upon the way they are performing their
duties.

For instance, the legislation of the Republic of lddwa? specifies the need to meet the
following conditions for the position of judge dfie¢ Constitutional Courpossession of the
citizenship of the Republic of Moldova with outsiamy legal education, high professional
competence and a length of service of at leastiiftyears in legal field, as well as within higher
legal education institutions or scientific activitylaw, prior consent of the candidate, expressed
in written form to be appointed judge of the Co(which shall also contain the candidate’s
pledge to resign from incompatible functions wilattof judge of the Constitutional Court or to
suspend the activity within the political party ather political organization in case he /she is
member of these) and not exceed the age limit gieéds old.

It can be noted that the legislation does not renainything about place of residence of the
candidate, the language he /she must possessdlyatreate divergence in practice.

Judge’s mandate shall cease in accordance irades doreseen by Article 18 of the Law
on the Constitutional Court when the vacancy opeesive office is declared, namely, in certain
cases:

a. mandate expiration;
b. resignation;

! Constitutional Jurisdiction Code Nr. 502-XI1I ddt&6.06.1995 with subsequent amendments publishétbi
“Official Monitor (Gazette) of the Republic of Mabda”, Nr. 53-54 of 28 September 1995;

2 Law Nr. 317-XIll dated 13 December 1994 on then§ltutional Court with subsequent amendments phbtl in
the “Official Monitor (Gazette) of the Republic bfoldova” Nr. 8 of 7 February 1995, Article 11.
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c. mandate withdrawal;
d. demise.

In conformity with the initial concept of the aotls of Constitution, in order to grant
independence to the Constitutional Court and taente balance of state powers, it has been
regulated that the judges of the Constitutional l€be appointed each two by every of those
three powers. It is a procedure, which under thpeesof equivalent division between powers
concerning the number of judges appointed by ththsee powers, is more seldom in
constitutional systems. Nevertheless, this proedsirunderstood in wider circles as judges’
gratitude toward the power which appointed him./her

Due to these reasons, it is necessary that pgtagea of Article 136 of the Constitution
be interpreted together with Article 137 of the &utation. Thus, the mandate of judges ceases
because ofhatural cause — demise, resignation upon his /her ovisatine, mandate expiration,
as well as forcible causes — withdrawal of the giggnandate occurs according to Article 19 of
the organic Lawin case of:

a. a long and uninterrupted incapacity (more than tm) to fulfil the functional duties
due to health reasons;

b. an infringement of the oath and office duties;
c. the conviction delivered by a law court for commigtan offence;
d. an incompatibility;

The legislation of the Republic of Moldova incledguarantees that do not allow the
bodies which appointed the judges to the Constitati Court to dismiss them or to suspend the
activity of the latter. In this way, according tatisle 19 of the Law on the Constitutional Court
the mandate of a judge may be withdrawn not byag@ointing authority but by the Plenum of
the Constitutional Court. A contrary situation,nieans participation of the same authority at
mandate withdrawal procedure applied to constihaigudges would considerably affect the
independence of the Court. Respectively, casesanidate expiration, demise, and resignation
shall be declared upon ordinances of the presidetite Court. In the same way, it needs to be
mentioned that in the event of the mandate cessasoa result of unforeseen reasons provided
by law, the President of the Constitutional Couralknotify the competent authority, within
three days at the most from the date of the vacassgrtion, soliciting to appoint a new judge
within 15 days from the date of notification (anestated in Article 20 of the organic Law).
There is agapin this regulation — time interval of 18 days, doeobjective reasons, may be a
term of a long duration in which a constitutionatige may be absent because another one has
not yet been elected. It would be better for thaggiof the Court (whose mandate expired) to
exert his function until the appointment of a swswe to this function, as it is the case of the
majority of constitutional courts from other statgsen the fact that it concerns jurisdictional
protection of the Constitution and guarantee ofphieciple of separation of powers.

It is the right of the authority which nominate® tludge to re-appoint the same person for the
second mandate in accordance with para. (2) Aricdéthe Law orthe Constitutional Court.

» Professional qualifications, which put the consttional judge above any temptation
for promotion, can represent sound guarantees ofl@pendence;
= Normative framework:

2 Law nr. 317-XIIl dated 13 December 1994 on the Situtional Court with subsequent amendments, phbt in
the “Official Monitor (Gazette) of the Republic bfoldova”, nr. 8 of February*71995.
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Constitution: Article 138

Appointment conditions

The judges of the Constitutional Court must possasistanding judicial knowledge, high
professional competence and a length of servicat ¢déast 15 years in legal field, didactic or
scientific activity in law.

Law on the Constitutional Court
Article 21. Qualification degree, salary, indemnities and pensihns

(1) The judges of the Constitutional Court, spésial of a high legal education and

professional competence, shall benefit for lifenfrthe moment of his/her appointment for

this position, by the superior qualification degoée¢he judges.

(2) The President of the Constitutional Court shalassimilated with the position of the

President of the Supreme Court of Justice regarti@gndemnities and pension.

(3) The judges of the Constitutional Court shall baragated with the position of the Vice-
President of the Supreme Court of Justice regarti@gndemnities and pension.

(4) The payment of salaries to the President of thes@ational Court and to the judges of
the Constitutional Court is made under the waysditmns and scales foreseen by the
Law Nr. 355-XVI dated 23 December 2005 concernirag&/system in the public sector
from the budgetary means of the Constitutional Cour

(5) In case the judge of the Constitutional Court essgned the office, having reached the
ceiling age for this position or due to a long asmhstant incapacity (more than 4
months) to exercise the office due to health ressl@/she shall be entitled to a dismissal
indemnity equal to the average annual salary ofpibetion. The Constitutional Court
shall have the right to grant to the resigned judgismissal indemnity amounting to 3
monthly salaries of the position at the most.

(6) The manner of pension insurance of the judge ofQbestitutional Court shall be fixed
under the law.

[Article 21 amended by Law nr. 447-XVI dated 28006, in force since 13.04.2007]

[Article 21 amended by Law nr. 1221-XIll dated Z61997]

Reasoning:

The function of constitutional judge is truly théglest position among the functions to
which a jurist can pretend within his /her spetyatiomain. Taking this into consideration
the Constitution stipulates that to this functiomosld be appointed lawyers of “high
professional competence”.

Following the stated condition, they enjoy for fifee the superior degree of qualification for
judges; without being necessary to be attesteds Tégulation is truly a guarantee of
independence for the constitutional judge that does depend upon any person at the
moment of the need to be attested.

At the same time conferring for a lifetime of thesrior degree of qualification presupposes
high responsibility of the constitutional judge, il is left at his /her discretion to self-

improvement compared to other judges that are edlitp these actions (improvement /
training).

. Age criterion for occupying the function of judge nay determine the
independence in judge’s behaviour.

= Normative framework:



Law on the Constitutional Court:
Article 11. Appointment

(1) The judge of the Constitutional Court may be amgpe who possesses the citizenship of
the Republic of Moldova, has residence within tketes outstanding legal education,
high professional competence and a length of sergicat least fifteen years in legal
field, as well as within higher legal educationtitugions or scientific activity in law.

(2) The age limit for holding the office of the Constibnal Court judge shall be 70 years
old.

(3) The appointment shall occur only with the prior semt of the candidate, expressed in
written form. In case the candidate holds an offim@mpatible with that of judge of the
Constitutional Court, or he/she is a member of lgipal party, or another social-political
organisation, the consent shall contain the camelslgpledge to resign on the day of
taking the oath from the previous office and topgum&l the activity within the political
party or other social - political organisation.

[Article 11 amended by Law nr. 127-XVIII dated 232009, in force since 31.12.2009]
[Article 11 amended by Law nr. 273-XVI dated 072007, in force since 13.05.2008]
[Article 11 amended by Law nr. 1332-XV dated 2@02}

Reasoning:

The age criterion for appointment may essentialifednine independent behaviour of the
judge, at a certain age a person with respectiadifgpations cannot be influenced any more.
This one is owed by the level of professionalismua@d throughout his /her activity.

In the Republic of Moldova, the Constitution didt horesee for constitutional judges a limit
for exercising their functions but an appointmeeilicg of 70 years old. Along with this
obligation of a length of service of 15 years, et that allows to take up this function also
for persons ranging from 38 to 70 years old.

. Material guarantees, namely, a salary correspondingto function’s
importance, do they place the constitutional judgéeyond any possible temptations?
. Normative framework:

Law on the Constitutional Court:

Article 21. Qualification degree, salary, indemnities and pensihns

(1) The judges of the Constitutional Court, spésial of a high legal education and
professional competence, shall benefit for lifenirthe moment of his/her appointment for this
position, by the superior qualification degreels judges.

(2) The President of the Constitutional Court shalassimilated with the position of the
President of the Supreme Court of Justice regarti@gndemnities and pension.

(3) The judges of the Constitutional Court shallassimilated with the position of the Vice-
President of the Supreme Court of Justice regarti@gndemnities and pension.

Reasoning:
A salary corresponding to function’s importancecpldhe constitutional judge beyond any

possible temptations as a result of the fact timantial reward represents the primordial goal
targeted by any person while performing a humaiviact



In the Republic of Moldova, as it is stated in theev on the Constitutional Court and in
conformity with the Law on remuneration in the batiyy system, the reward is provided
equivalently. In this way, the salary of the Presidof the Constitutional Court is equivalent to
the salary of the President of the Supreme Coudusfice but the salary of the constitutional
judge is equivalent to the salary of the Vice Rtest of the Supreme Court of Justice. Thus, the
salary of a judge of the Constitutional Court igh@r than that one of a judge of the Supreme
Court of Justice.

Concurrently, it is noteworthy that the remunenatod the judges of the Constitutional Court
of the Republic of Moldova, compared to the judgksther states and taking into consideration
the actual economic situation, is a symbolic onedmeeptable taking into account the current
conditions.

. Does the non-repeating character of the duration madate and /or the
mandate term of the constitutional judge until retrement age (or for lifetime as it is in
the USA) constitute a guarantor for the independene of function?

Normative framework:
Law on the Constitutional Court:

Article 5. Mandate length

(1) The term of office of the Constitutional Court dhadt be limited.
(2) The judge of the Constitutional Court may hold tpssition within the term of two
mandates.

Article 6. Structure

(1) The Constitutional Court shall consist of six judgappointed for a term of office of six
years.

Reasoning:

It is the right of the appointing authority to norate the same person for the second term of
office in accordance with para. (2) of Article 5tbé Law on the Constitutional Court.

With regard to several proposals to revise the @oitisn, it is actually suggested to fix a
unique term of office with a longer duration.

The ideal variant for guaranteeing independencthéoconstitutional judge would be the
appointment of the judge for a longer term of afiwithout the possibility to extend it for
another term of office. Appointment for lifetime tbfe judge is a good measure but a risky one in
the situation when the selection system or the iapipg authority fails with the decision. Given
the above-mentioned, a middle and optimal variantildl be the appointment of judges for a
single 9-year term of office, as it is currentlg tbase of other countries (their number should not
be even because it is difficult to reach a parftyaies, so let it be 7 judges, ideally, would be 9
judges).

. The incompatibility of the office of constitutional judge with other functions,
in particular, with parliamentary, governmental positions and belonging to a political
party derives from the principle of separation of pwers. This needs to be perceived by
constitutional judges as an obligation to abstain rbm any action that would
compromise judge’s independence;

. Normative framework:



Constitution of the Republic of Moldova

Article 139. Incompatibilities

The office of the Constitutional Court judge shadl incompatible with holding of any other
remunerated public or private position, exceptefucation and research activity.

Law on the Constitutional Court

Article 13. Independence

1. The judges of the Constitutional Court shall beepehdent while performing their
mandate and shall abide only by the Constitution.

2. The judges of the Constitutional Court shall nohk#l legally responsible for their votes
and opinions expressed during the exercise of thairdate.

Constitutional Jurisdiction Code

Article 8. Independence

(1) The judges of the Constitutional Court shallibh@ependent and in the exercise of their
mandates shall be subject only to the Constitution.

(2) The judges of the Constitutional Court shakhmine the case-files under the conditions
that preclude any influence from outside.

(3) The judges of the Constitutional Court shalt he held responsible for their votes and
opinions expressed in the exercise of their offee,well as after the cessation of their
mandates.

Law on the Constitutional Court
Article 15. Incompatibilities

The position of the judge of the Constitutional @as incompatible with any other public or
private remunerated stand, except for the didactccacademic activities.

Reasoning:

In accordance with the Constitution, the judgeshef Constitutional Court are independent
during exercise of their mandate and obey onlyGbeastitution. International practice shows
that in a state of law judges’ independence isantivilege accorded to them but a guarantee for
citizens. If we refer to the status of judge of @enstitutional Court who cumulates rights and
liabilities of a person appointed to the respecpusition including concurrently guarantees and
incompatibilities meant to ensure application ghts and fulfilment of obligations by him /her,
it could be mentioned that their status is différenthe status of other judges by the specific
nature of constitutional jurisdiction. Thus, itnieteworthy that all judiciary instances have a sole
status and are differentiated merely through theompetences and empowerments.
Particularities of legal status of certain categ®ef judges are enshrined in different normative
acts. The Law on the Constitutional Court (nr. Xlli-dated 13.12.1994) determines the status
of judges of the Constitutional Court (Chapterditticles 11-22) and the Law on the status of
judges (nr. 544-XI1l dated 20.07.1995) — that oh¢he judges from instances of common law
(representing the third power in state accordintpéoprinciple of separation of powers in state).

The Constitution of the Republic of Moldova and thaw on the Constitutional Court
consecrate the independence of the Court towarct®y public authority, it obeying only the
Constitution and the provisions of its organic laive independence of the Court implies also
independence of its judges, the judges of courey abtheir activity only the Supreme Law of
the state, the organic law of functioning and tlem&itutional Jurisdiction Code. The law states
that the judges of the Court cannot be held legedlsponsible for the expressed votes or
enunciated opinions.
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As far asincompatibility is concerned, Article 15 of the Organic (organizihgw provides
for that the position of the judge of the Courinsompatible with any other public or private
remunerated stand, except for the didactic andemsidactivities. The given norm is one of the
guarantors for judge’s independence that protets/her from service dependence (implicit
and financial ones) towards other institutions otegorises in which they could be employed.
The judge of the Court must also suspend his /tirity in a party or other public authority in
case of his /her membership tHerere, taking note of Article 135, para. (1), deth) of the
Constitution, the judges of the Constitutional Godecide over matters dealing with the
constitutionality of a political party, his /herfiéiition to a party would complicate things by
transforming jurisdictional debate into a very potitical one.

Respective restrictions under whose limies ¢onstitutional judges exercise their mandate
and which represents, in fact, the chaptenobmpatibilitiesare foreseen in order to guarantee
the independence of judges.

. Which are the criteria and limits in the context of reserved obligation of the
judge?
. Normative framework:

Law on the Constitutional Court:

Article 27. Voting

1. The acts of the Court shall be adopted by the ntgjof the judges’ votes.

2. In case that for the adoption of the judgment @ndbnstitutionality of the normative act
or international treaty the votes' parity is re@atdthe normative act at issue or the
international treaty shall be presumed constitai@md the case shall be ceased. In other
cases of parity of votes, the judgment, decisionadvisory opinion shall not be
considered as adopted and the examination of the isato be suspended excepting the
cases provided for in Article 4, paragraph (1)telet d), e), f) and h) when the
consideration of the case is adjourned.

3. The voting shall have an open character. Upon dusabn of the Constitutional Court
plenum, some acts may be submitted to a secret vote

4. The judge shall not be entitled to shirk or toaefrfrom voting.

5. Upon request, the judge’s separate dissentingapistall be attached to the adopted act.

[Article 27 amended by law nr. 213-XVI dated 232008, in force since 14.11.2008]

[Article 27 amended by Law nr. 1570-XV dated 2@Q@2, in force since 15.01.2003]

Constitutional Jurisdiction Code:
Article 67. Dissenting opinion of the judge

(1) The judge of the Constitutional Court who hesdreed with the delivered judgment or the
issued advisory opinion may express in written fomsiher dissenting opinion.
(2) Upon the judge's request, his/her dissentingiop shall be attached to the adopted act.

Reasoning:

The judge may pronounce himself /herself “in favawr “against’ or abstain, either not
participate in the voting of a decision. This rigtttich was largely interpreted is limited for the

% Law nr. 317-XIIl dated 13 December 1994 on the €itutional Court with subsequent amendments, phbt in
the “Official Monitor (Gazette) of the Republic bfoldova”, nr. 8 of February71995
* Presidential Decree nr. 201 dated 27 July 1996tate power, published in the News {iile), nr. 8 of 1990
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judge. The judge, both from judiciary instancesofimon law and of constitutional review, is
not entitled to evade from voting or settlemenilitgjation.

Article 17, letter c) of the Law “On the Constittial Court” nr. 317-XIll of 13
December 1994 compels the judge of the Constitati@ourt “upon adoption of the acts of
Constitutional Court’s acts to express himself gbdraffirmatively or negatively”. According to
Article 26, paragraph (1) of the same law, the @tari®onal Court adopts decisions, resolutions
and issues opinions. In this way, regardless oftype of adopted act, the judge is obliged to
pronounce himself /herself “in favour” or “againgiie act

Collective or majority view of the Court is beifigrmed out of individual opinions of
judges.

= Does the immunity of the judge, whether complete odimited to the actions
committed in the course of exercising jurisdictionhoffice, consolidate the independence of
judges?

= Normative framework:

Law on the Constitutional Court:
Article 16. Immunity

(1) The judge of the Constitutional Court cannot berapended, arrested, searched except
for the cases of a flagrant offence, nor can hefsre to trial for criminal or petty
offences, unless preliminary approved by the Cartginal Court.

(2) The legal competence for the administrative offesrmed misdemeanours committed by
the judges of the Constitutional Court shall belemthe Supreme Court of Justice.

(3) The initiation of the criminal proceedings and tequest for the consent of suing at law
shall fall under the competence of the Prosecutare@al.

(4) The judge of the Constitutional Court shall be lggauspended from office from the
date of endorsing the consent of suing at law. dsecof a final sentence, the judge
mandate shall be withdrawn, under the terms optheent law.

Constitutional Jurisdiction Code:
Article 10. Immunity

(1) The judge of the Constitutional Court cannot berapended, arrested, searched except
for the cases of a flagrant offence, nor can hdighgent to trial for criminal or petty
offences, unless preliminary approved by the Cartginal Court.

(2) The judge of the Constitutional Court whoseniitg has not been recognized at the
moment of restraint shall be immediately releaggleamoment his/her identity is
determined.

(3) The decision-making factor which has undertakenrestraint of the Constitutional
Court judge caught in a flagrant felony shall immagely notify the Court, whose final
decision on the restraint shall be issued withim@drs.

(4) The establishment of sanctions on judges oOestitutional Court for the
disciplinary infringements and the procedure ofrtepplication, as well as the
withdrawal of the mandates shall be carried outeurige present code.
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Law on the Constitutional Court:
Article 13. Independence

(1) The judges of the Constitutional Court shall beepehdent while performing their
mandate and shall abide only by the Constitution.

(2) The judges of the Constitutional Court shall nohb#l legally responsible for their votes
and opinions expressed during the exercise of thairdate.

Reasoning:

Besides immovability, another type of protection tbé office of constitutional judge and
guarantee of independence and impartiality to hiner / constitute judge’simmunity
(inviolability). Granting of immunity for the duriain of the mandate means that:

= The judge of the Constitutional Court cannot berapended, arrested, searched except
for the cases of a flagrant offence, nor can helfighsent to trial for criminal or petty offences,
unless preliminary approved by the Constitutionaui®, Article 16, para. (1); 4, Article 10,
para. (1);

= The judge of the Constitutional Court whose idgntias not been recognized at the
moment of restraint shall be immediately releagetti@moment his/her identity is determified
Article 10, para.(2);

» The decision-making factor which has undertakenrésraint of the Constitutional Court
judge caught in a flagrant felony shall immediatedyify the Court within 24 houfsArticle 10,
para. (3);

» The legal competence for the administrative offermed misdemeanours committed by
the judges of the Constitutional Court shall belomghe Supreme Court of Jusficarticle 16,
para. (2);

» The initiation of the criminal proceedings and tequest for the consent of suing at law
shall fall under the competence of the Prosecutare®l, Article 16, para. (3);

= The judge of the Constitutional Court shall bealggsuspended from office from the
date of endorsing the consent of suing at lawabeof a final sentence, the judge mandate shall
be withdrawn, under the terms of the present lasiclé 16, para. (4);

» The establishment of sanctions on judges of thestitational Court for the disciplinary
infringements and the procedure of their applicaties well as the withdrawal of the mandates
shall be carried out under the present CYdeticle 10, para. (4).

Inviolability concerns judge’s acts or deeds whask alien to his /her mandate and aim as
goal to prevent unfounded and arbitrary legal prosen of the judge, precluding him /her from
fulfilling his/her mandate.

® Law nr.317-XIIl dated 13 December 1994 on the Gitutional Court with subsequent amendments, phbtisin
the “Official Monitor (Gazette) of the Republic Bfoldova, nr. 8 of February"71995
® Constitutional Jurisdiction Code nr. 502-XI1I dat£6.06.1995 with subsequent amendments, publishibe
“Official Monitor (Gazette) of the Republic of Mabda, nr. 53-54 of September"28995
" Constitutional Jurisdiction Code nr. 502-XI1I dat£6.06.1995 with subsequent amendments, publishibe
“Official Monitor (Gazette) of the Republic of Madta, nr. 53-54 of September®8995
8 Law nr.317-XI1I dated 13 December 1994 on the @artinal Court with subsequent amendments, phbtisin
ghe “Official Monitor (Gazette) of the Republic Bfoldova, nr. 8 of February"71995

Idem.
19 Constitutional Jurisdiction Code nr. 502-XI11 dat&6.06.1995 with subsequent amendments, publishe
“Official Monitor (Gazette) of the Republic of Madta, nr. 53-54 of September®8995
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Hence,immunity is one of the most important conditions ofguaranteeing independence
to the constitutional judgeand the Court, in this regard, appears as a pmogeetvironment for
the judge. It's the Court, as well, who decidesrasisciplinary regime of judges in order to
avoid certain pressures from other bodies, detengiproper disciplinary sanctions (warning,
reprimand, withdrawal of mandate). Those three pswave only the right to appoint judges to
the Constitutional Court and that’s all. In rekgyt cannot interfere in any way in the activity of
the Court and, respectively, of judges. Specidlustaf the judges of the Constitutional Court,
guaranteed by law, does not allow these to be pidgterwise than following a special
procedure, a more official one (with the consenthef Constitutional Court), which is different
from judging other judges. This status also confprge a high authority to the constitutional
judge. So, Article 21 of the Organic LaWstipulates that the President of the Constitutiona
Court is assimilated with the President of the $opm Court of Justice as far as the salary,
indemnities and pension are concerned, but theepidd the Constitutional Court — with the
Vice President of the Supreme Court in salary, nmgiées and pension. Once again, it needs to
be outlined that the immunity is not a privileget baun special procedure for protecting
constitutional judge’s mandate against abusiveroumgless acts or deeds. The procedure of
mandate’s termination, immunity, incompatibilitypraditions for appointing a judge and other
nuances regarding exercise of constitutional jusigéfice differ from state to state.

For instance, in some countries the Constitutid®alirt decides over immunity of the
constitutional judge as it occurs in Georgia, ItaBulgaria, Slovakia and the Republic of
Moldova.

Based on the undertaken analysis, we could firoagclude that in a democratic and
independent state as the Republic of Moldova, dotisihal justice must be accomplished by
independent, impartial and immovable constitutionadges. Their independence is not a
privilege rendered to them and in no way does moisist of the independence to commit
violations of law. Their independence arises fréma independence of the Constitutional Court
from any other public authority, the legislationtive field specifying that: the Court obeys only
the Constitution and its Organic Law, as well as ¢bnstitutional judges do so while exercising
their functions; the Court has the sole right toide over her competences; its judges cannot be
held legally responsible for the opinions and vogegressed upon adoption of solutions;
determination of disciplinary sanctions for the ged of the Court upon whose application
decides only the Constitutional Court etc.

. FUNCTIONING PROCEDURE OF COURTS

- Does the compulsory complaint lodged by a parliartsgg minority, ordinary instances
or directly by citizens allow the judge to pronoundimself /herself on some texts,
whose constitutionality is not questioned by thdipcal majority?

The Constitutional Court solves only the issueatesl to its competence. The Constitutional
Court exercises jurisdiction following an appeabmiited by the established subjects stated in
the Law on the Constitutional Law in Article 25asll as in Article 38 of the Constitutional
Jurisdiction Code. The right to petition the Cotugitonal Court shall have:

- President of the Republic of Moldova;
- Government;

- Minister of Justice;

- Supreme Court of Justice;

- Economic Court;

1 Constitutional Jurisdiction Code nr. 502-XI11 dat&6.06.1995 with subsequent amendments, publishe
“Official Monitor (Gazette) of the Republic of Madta, nr. 53-54 of September®8995
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- Prosecutor General,

- Member of the Parliament;

- Parliamentary fraction;

- Ombudsman;

- People’s Assembly of Gagauzia (Gagauz-Yeri).

Following these provisions, we could draw the cosn that if an appeal meets the
conditions foreseen by Article 38 of the Constdnal Jurisdiction Code and it is submitted by a
subject entitled by law with such a right, the Rtest of the Court orders transmission of the
petition for preliminary consideration. Preliminaigonsideration of the petition is being
accomplished by the judges of the Constitutionalirf€or by Judge Assistant. The outcome of
preliminary examination is legalized by an opinioafter which the President of the
Constitutional Court forwards the materials to wession of the Court. Upon preliminary
consideration, the Constitutional Court is guideg the Constitution, the Law on the
Constitutional Court and the Constitutional Jusidn Code. It does not examine the cases
which are in the competence of judiciary instanoéscommon law or other bodies. The
Constitutional Court has a mission to solve issofelaw, a fact that excludes its involvement
into politics.

In accordance with Article 27 of the Constitutiodalkisdiction Code the judge who he has
been acted as a decision-making factor at the smfopt the appealed act, except for the cases of
elaboration and adoption of the Constitution or kafivered in public his opinion on the
constitutionality of the contested act may not tgleet at the case examination and shall be
challenged.

The provisions of Article 17, letter b) from thevan the Constitutional Court, the judge of
the Constitutional Court shall be under an oblmatio keep the secrecy of deliberations and of
the votes, and not to take a public stand or gieasultations on matters within the
Constitutional Court competence.

- Does the nature (content) of an appeal, before dtea promulgation of laws (or in
both cases), influence the relationships of the Cowith other powers and what would
be the effects upon Constitution’s supremacy?

One of the basic functions of the Constitutional@@onstitutes the constitutional review of
normative acts by which is ensured Constitutionjgremacy.

Each normative act is subject to constitutionaigyiew through the prism of the provisions
of Article 7 of the Constitution that stipulatesatithe Constitution of the Republic of Moldova
shall be the Supreme Law of the State and no lamngrother legal act, which contravenes the
provisions of the Constitution, shall have legaté

Constitutionality review of normative acts presupg® an operation of comparison of one
performed activity with another conduct model. lase of ensuring supremacy of the
Constitution, the review consists of reporting d¢dberation forms and content of different
ordinary or organic laws to the relevant provisiofghe Constitution.

According to the legislation, the Court exercisemstitutionality reviewa posteriori of
normative acts. The advantages of this type ofek@\gdonsist in ensuring plenitude of vocation
and obligation of the Constitutional Court to gudeg supremacy of Constitution, in the process
of law enforcement being relevant the unconstinalay flaws.

Unlike a priori review, a posterioriis a more profound one, having terms for considamnat
and predetermined procedures for each categorprofiative acts subjected to constitutionality
review, and is a concrete and jurisdictional cdntetated to a law enforcement act.

The function of guaranteeing Constitution’s supreynais accomplished through
constitutional review of laws, therefore, it is wat for the Constitutional Court to ensure
conformity of all normative acts of law with theoprisions of the Fundamental Law, a basic
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condition needed for achieving the objectives @f skate of law, ensuring of legality and order
of law on the entire territory of the country.

In its decisions concerning independence of alhtinas of power, the Court consistently
promotes the constitutional principle of separatépowers as the main principle of organizing
the state, constantly pronouncing itself againsieesing of their duties by powers and mutual
interference, against arrogation by the Legislasind the Executive of the judiciary attributions,
as well as on legal guarantees of its independence.

- Does the verbal and contradictory character of pealtres aim, in your opinion, the
increase of transparency and, finally, independenafethe Court?

In conformity with the provisions of Constitutionplrisdiction Code and the Law on the
Constitutional Court, the sessions of the Courtarblic, excepting the cases when publicity
may harm state security and public order. For th&son, the session of the Plenum of the
Constitutional Court unfolds orally through wordmbuth.

Verbal session regards oral form which proceducas @f parties must fulfil, it means:
settlement of requests, explanation to partiesglooing address of parties, etc.

Orality makes possible understanding of the subpédhe case by those assisting at the
session without being participants to the proaessstthe public.

Constitutional jurisdiction is exercised accorditogthe principle of equality of parties and
other participants to the process before the Clotistn and the Constitutional Court.

Article 12 of the Constitutional Jurisdiction Codeads: “The Constitutional Court shall
directly examine the explanations of the parts,cagions of the experts; it shall also read out
the evidences and other official documents refetwdtie challenged case. The written evidences
handed in to all judges of the Constitutional Cantl the participants in the proceedings may
not be delivered in public, if their summary haemerally exposed during the session. Upon
appeal of a judge or one of the parts, the Conistital Court shall decide upon a complete or
partial hearing of the written evidences”.

The debates during the sessions of the ConstitltiGourt are public, excepting the cases
when publicity may harm state’s security and publider. In addition to the participants, at the
secret examination in session other persons mast,aas well, invited according to the decision
of the Constitutional Court. Examining the cassegret session, the procedure of constitutional
jurisdiction shall be followed.

The oral character of session does not excludevtitien form, the works of Court’s session
being recoded in the minutes. The rulings of thaslitutional Court are pronounced publicly,
after the date, time and agenda of the sessiong baenounced publicly.

Lack of orality would lead to tightening of the dipption of publicity principle for sessions.

Orality is both a consequence of publicity and cadittory nature of sessions, too.

Efficient and operative contradictory nature canmetealized than in oral forms with regard
to applied acts during the session. The contradict@ature implies the prerequisite for the
participants with contrary interests to have thegtality to express their own points of view, to
present lawful arguments aimed at support of reguaddresses.

- Does the possibility to review or not review tbenstitutionality of a text_ultra petitalover
what was claimed) or after withdrawal of the appaalsemble more with a self-appeal or is an
element of Court’s independence?

In conformity with Article 6 of the Constitutiondlurisdiction Code which foresees the
ambit of competences it is stipulated that “exeéngghe constitutionality review of the claimed
act, the Constitutional Court may deliver a judgtmerth regard to other normative acts the
constitutionality of which depends, entirely or tely, on the constitutionality of the contested
act”. From the respective provisions we concludg th the process of consideration appears the
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need for constitutionality verification of othertscas well, that are tangent to the contested act,
the Constitutional Court has the right also tofyettie legality of these acts.

If the appeal contravenes to the requirements ¢tlar39 (Pattern and content of the
appeal), the President of the Constitutional Coeceives the appeal suggesting to the subject
liquidation of shortcomings or its rejection. Thgpaal may be withdrawn by its subject at any
stage of examination of the case. If the Constihgi Court passes a decision concerning a
normative act (partially or as a whole), a repeaspgpeal is not admitted. If the subject
withdraws the appeal, a repeated appeal shall inétad only after 9 months.

In accordance with Article 60 of the Constitutiodalisdiction Code, the Constitutional
Court shall order the suspension of the proceedihtese appeal has been withdrawn.

- Where are the limits of the Constitutional Court ifts capacity of “negative legislator”
according to Kelsen and what is the “margin of assenent”?

In Kelsen’s opinion, the role of the Constitutio@urt is that of a “negative legislator”.
It will declare unconstitutional, consequently, ppécable certain dispositions of a law subjected
to its review but will not substitute instead tleenoved dispositions with other new ones.

In conformity with Article 135 of the ConstitutionArticle 4 of the Law on the
Constitutional Court, as well as Article 4 of therGtitutional Jurisdiction Code, the competence
in the field of the Court is expressly stipulated.

While exercising the constitutional jurisdictionhet Constitutional Court shall:
a) carry out, upon appeal, the constitutionalityie® of laws, regulations and decisions of the
Parliament; the decrees of the President of theiB&pof Moldova; the decision and ordinances
of the Government, as well as the internationaties the Republic of Moldova is a party to;
b) give the interpretation of the Constitution;

c) pronounce itself upon the initiatives aimed atvising the Constitution;
d) confirm the results of the republican referenda,;

e) confirm the results of elections of the Parliatnand the President of the Republic of
Moldova, validate the mandates of the Parliamem#snbers and of the President of the
Republic of Moldova;

f) ascertain the circumstances which justify thesdiution of the Parliament, the dismissal from
office of the President of the Republic of Moldowthe interim office of the President, the
impossibility of the President of the Republic oblova to fully exercise his/her powers for
more than 60 days;

g) settle the pleas of unconstitutionality of thdigial acts, having been claimed by the Supreme
Court of Justice;

h) decide on the issues dealing with the consbihatity of a political party.

- Do the dissenting opinions represent guarantees independence of constitutional judges
according to practice?

The provisions of Article 17, letter c) of the Lam the Constitutional Court require the
judge “to express the affirmative or negative vowhile adopting the rulings of the
Constitutional Court. Article 67 of the Constitutad Jurisdiction Code provides for the judge of
the Constitutional Court who has disagreed withdbkvered judgment or the issued advisory
opinion that he /she may express in written forrs/Her dissenting opinion. Based on these
provisions, the notion of “dissenting opinion” miag explained as judge’s disagreement with the
ruling adopted by the majority of judges who papted in the session of the Court. Dissenting
opinion should contain facts, arguments and cormhsswith regard to the subject of appeal or
the substance of the pronounced ruling. The disggrdpinion contributes to ensuring of
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independence and equality of constitutional judgasrease of society’s confidence in the
solution offered by the Court, improvement of |éafion, self-control of the Court and a more
convincing substantiation of its conclusions in fa&ure, a deeper knowledge of the society
about constitutional provisions.

Ensuring the guarantee of independence for thgemidf the Constitutional Court is
foreseen in Article 13 para. (2) of the Law on @anstitutional Court that reads: “The judges of
the Constitutional Court shall not be held legalgsponsible for their votes and opinions
expressed during the exercise of their mandate”.

- Does the nondisclosure in some systems of the narhéhe judge-rapporteur, who
instruments the case and secret deliberation witle fprohibition of access to archives,
protect the constitutional judges from external ms®ures?

After the Constitutional Court has decided on tleeeipt for consideration of the
complaint and its inclusion into the agenda, theskient of the Constitutional Court appoints a
judge as rapporteur, determines the deadline fam@ation and presentation of the report.

Adopting the decision of the Constitutional Couat &ccept for consideration the
complaint and to include it into the agenda, thaggtrapporteur undertakes the following steps:
studies possible written objections of anotherypan the complaint; requests the materials
referring to the case from the respective organigits the expertise, forwards the copies of the
complaint /petition to another party, etc.

All the actions of the judge-rapporteur in prepgrithe case for examination are
undertaken in the name of the Court. The demantsegtidge-rapporteur are compulsory.

After preparing the case for examination but ntgrléhan 10 days before the session of
the Constitutional Court, the judge-rapporteur isliged: to inform the judges and the
participants in the process about the place, datdlee time of the session; to transmit the copies
of the complaint to judges and parties; to subhwgtmaterials of the case to the participants of
the process at their request.

In legal cases on solving exceptions of unconsgtiatdity of legal acts questioned by the
Supreme Court of Justice which result from conceeiminal or civil cases, the persons that are
arties within respective cases are enabled fanzéahemselves with all materials of the dossier.

Upon the decision of the Constitutional Court, thaterials of the dossier may be
submitted to other participants of the lawsuit,vasl as to the President of the Republic of
Moldova, Chairman of the Parliament, Prime Ministéresident of the Constitutional Court,
President of the Supreme Court of Justice, Prose€gneral.

The judges of the Constitutional Court deliberatehie counsel room. Deliberation is
secret. The judges of the Constitutional Court do hmave the right to disclose the content of
deliberation. The Chairman of the session offere ftossibility to the judges of the
Constitutional Court to express themselves frealyhe examined matter. During the debate the
judges can clarify their positions. After the eriddeliberation, the Chairman of the session puts
for voting the proposals of the judge-rapporteud ah other judges, draft documents of the
Constitutional Court (Article 55 of the Constitutal Jurisdiction Code).

The access to the archives of the Court or to oaerials shall be allowed only upon
decision of the Constitutional Court.
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