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The Bulletin is a publication of the European Commission for Democracy
through Law. It reports regularly on the case-law of constitutional courts
and courts of equivalent jurisdiction in Europe and North America and
the European Court of Human Rights. The bulletin is published three times
a year, each issue reporting the most important case-law during one
trimester.

Its aim is to allow judges and constitutional law specialists in the acade-
mic world to be informed quickly about the most important judgments
in this field. The exchange of information and ideas among old and new
democracies in the field of judge-made law is of vital importance. Such
an exchange and such cooperation, it is hoped, will not only be of ben-
efit to the newly established constitutional jurisdictions of Central and
Eastern Europe, but will also enrich the case-law of the existing courts in
Western Europe and North America. The main purpose of the Bulletin
on -Constitutional Case-law is to foster such an exchange and to assist
national judges in solving critical questions of law which often arise simul-
taneously in different countries.

The Commission is grateful to liaison officers of constitutional and other
equivalent courts, who regularly prepare the contributions reproduced in
this publication.

The decisions are presented in the following way :
1. Identification -
Keywords of the systematic thesaurus
Keywords of the alphabetical index

Summary
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The Venice Commission

The European Commission for Democracy through Law,
also known as the Venice Commission, was established
in 1990 pursuant to a Partial Agreement of the Council
of Europe. It is a consultative body which co-operates
with member states of the Council of Europe and with
non-member states. It is composed of independent
experts in the fields of law and political science whose
main tasks are the following:

- to help new Central and Eastern Europe democracies
to set up new political and legal infrastructures ;
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— to reinforce existing democratic structures;

- to promote and strengthen principles and institutions
which represent the bases of true democracy.

The activities of the Venice Commission comprise, inter
alia, research, seminars and legal opinions on issues of
constitutional reform, on draft constitutional charters,
electoral laws and the protection of minorities, as well
as the collection and dissemination of case-law in mat-
ters of constitutional law from Constitutional Courts and
other courts throughout Europe.
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Austria

Constitutional Court

Reference period:
1 January 1994 - 30 April 1994

Statistical data

The Court's December 1993 session
e Pecuniary claims (Article 137 B-VG): 2

¢ Disputes over jurisdiction (Article 138 paragraph 1
B-vQ): 2

e Reviews of regulations (Article 139 B-VG): 128
o Reviews of legislation (Article 140 B-VG): 50
e Reviews of elections (Article 141 B-VG): 11

* Appeals against administrative authorities’ decisions
(Article 144 B-VG): 691 (366 not admitted)

The Court's March 1994 session

o Differences of opinion with the Audit Court (Article
126 aB-VG): 1

e Pecuniary claims (Article 137 B-VQ): 8

o Reviews of regulations (Article 139 B-VQ): 25
e Reviews of legislation (Article 140 B-VG): 112
¢ Reviews of elections (Article 141 B-VQ): 3

* Appeals against administrative authorities’ decisions
(Article 144 B-VG): 496 (338 not admitted)

Important decisions

Identification :
a) Austria / b) Constitutional Court / ¢) / d) 13 December
1993 / e) B629/93 / f) / g).

Keywords of the systematic thesaurus :

Constitutional Justice — The subject of review — Parlia-
mentary rules.

Constitutional Justice — Constitutional proceedings —
Types of claim — Claim by a private body or individual
- Political parties.

Institutions — Legislative bodies — Parliaments.

Keywords of the alphabetical index :

Jurisdiction of the Constitutional Court / Political
parties / National Council / Administrative decision /
Financing of political parties.

Summary :

Dismissal of an appeal from a parliamentary group
(Parlamentsklub) on the grounds that the Constitutional
Court clearly had no jurisdiction. The memorandum
from the President of the National Council concerning
the level of the grant to be paid to a party in accor-
dance with the legislation on the financing of political
parties could not be considered as an administrative
decision within the meaning of Article 144 of the
Constitution. There was the possibility of lodging a
pecuniary claim, in accordance with Article 137 of the
Constitution.

Identification :
a) Austria / b) Constitutional Court / ¢) / d) 13 December
1993 / €) A10/93 / f) / g).

Keywords of the systematic thesaurus :

Constitutional Justice — Constitutional proceedings —
Types of claim — Claim by a private body or individual
- Political parties.

Institutions — Legislative bodies — Parliaments.

Institutions — Legislative bodies — Political parties.

Keywords of the alphabetical index :

National Council / Financing of political parties / Political
parties.



Summary :

Pecuniary claim against the Federation lodged by a par-
liamentary group of the National Council in connection
with the level of the grant to be paid to a parliamentary
group under the legislation on the financing of political
parties, following the departure of five of its members
during the lifetime of the parliament.

The Court did not allow the claim, since the fact of a
member of parliament leaving a political party during
the Parliament's lifetime did not infringe the National
Council's rules of procedure. A reduction in the grant
corresponding to the resulting reduction in the parlia-
mentary group's expenses was justified — whether or
not the departing members formed a new parliamen-

tary grouping.

Identification :

a) Austria / b) Constitutional Court / ¢) / d) 13 December
1993 / e) B563/93 / f) / g).

Keywords of the systematic thesaurus :

Constitutional Justice — The subject of review — Parlia-
mentary rules.

Constitutional Justice — Constitutional proceedings —
Types of claim — Claim by a private body or individual
- Political parties.

Institutions — Legislative bodies — Parliaments.

Keywords of the alphabetical index :

Jurisdiction of the Constitutional Court / Political par-
ties / National Council / Administrative decision.

Summary :

Dismissal of an appeal from a political party on the
grounds that the Constitutional Court clearly had no
jurisdiction. The finding of the President of the National
Council that the formation of a parliamentary group
(Parlamentsklub) by five members of parliament was
in accordance with the National Council's rules of pro-
cedure could not be considered as an administrative
decision within the meaning of Article 144 of the
Constitution. (The five members of the National Council
had left the parliamentary group of the applicant polit-

ical party).

Identification :

a) Austria / b) Constitutional Court / ¢) / d) 18 December
1993 /e) G227/92 /%) / 8.

Keywords of the systematic thesaurus :

Constitutional Justice - The subject of review — Laws
and other rules having the force of law.

Constitutional Justice — Constitutional proceedings —
Types of claim — Claim by a private body or individual.

Fundamental Rights — Civil and political rights — Equality.

Fundamental Rights - Civil and political rights — Right
to private life.

Keywords of the alphabetical index :

Individual appeal - Individualantrag / Right to respect
for private and family life / Name acquired through
marriage / Equality.

Summary :

The Court refused to nullify a provision of the Civil
Code relating to the effects of marriage on the spouses'
names. The applicant argued that the statutory pre-
sumption that, in the absence of agreement between
the fiancés, the husband's name was to be treated as
the spouses’ common name was unconstitutional. The
Court recognised that there was a relationship between
the name and the right to respect for private life but
also found that Parliament could regulate the use of
names, since this related to the maintenance of pub-
lic order. The legislation at issue met the requirements
of the equality principle and of the right to private
and family life ; it did not treat men more favourably.
Parliament, which had taken existing customs into
account, should not seek to change habits in order to
oblige married persons to exercise their right to choose
the spouses’ common name.

Identification :

a) Austria / b) Constitutional Court / ¢) / d) 16 December
1993 /e) B 893/93 / f) / g).

Keywords of the systematic thesaurus :

Constitutional Justice — The subject of review — Admin-
istrative acts.

Fundamental Rights — Civil and political rights — Freedom
of association.

Keywords of the alphabetical index :

Freedom of association / Job placement.



Summary :

The dissolution of an association by administrative
authority did not infringe the principle of freedom of
association, within the meaning of Article 11 of the
European Convention of Human Rights, if the activi-
ty carried out under the auspices of the association -
placing people in employment - did not comply with
the legislation governing the organisation of associa-
tions or with the association's own statute.

Identification :

a) Austria / b) Constitutional Court / ¢) / d) 2 December
1993 /e) G134/93 /) / g).

Keywords of the systematic thesaurus :

Constitutional Justice — The subject of review — Laws
and other rules having the force of law.

Constitutional Justice — Constitutional proceedings —
Decisions — Types - Finding of constitutionality or
unconstitutionality.

Institutions — Courts — Legal assistance — The Bar.

Fundamental Rights — Civil and political rights — Confi-
dentiality of correspondence.

Keywords of the alphabetical index :

Confidentiality of correspondence / Prisoners.

Summary :

Annulment of a provision of the legislation on the
execution of sentences empowering prison staff to
carry out random inspections of correspondence be-
tween prisoners and their lawyers when there were
no grounds for suspicion to justify such an inspection.
According to the Court, the provision did not comply
with the right to respect for correspondence safe-
guarded in Article 8 paragraph 1 of the European
Convention on Human Rights.

Identification :

a) Austria / b) Constitutional Court / ¢) / d) 3 March
1994 /e)G116/93 /) / g).

Keywords of the systematic thesaurus :

Constitutional Justice — The subject of review — Laws
and other rules having the force of law.

Constitutional Justice - Common principles or tech-
niques of interpretation - Principle of legality.

Institutions — Principles of State organisation — Rule of
law.

Keywords of the alphabetical index :

Equality between the sexes / Right to work / Rule of
Law / Principle of Legality / Legal protection.

Summary :

Annulment of a provision of the legislation on equal
pay between the sexes. The provision only allowed
Federal grants for the promotion of projects to be
paid to undertakings which were in compliance with
the rules laid down by the commission provided for in
the legislation. Under the legislation, the grounds for
the refusal of a grant could not be checked or exam-
ined since the refusal was based solely on an expert

" opinion, against which there was no appeal. Under these

circumstances, the provision in question infringed the
principle of legality.




Belgium
Court of Arbitration

Reference period:
1 January 1994 - 30 April 1994

Statistic data

* 34 judgments

* 79 cases dealt with (taking into account the joinder
of cases and excluding judgments on applications
for suspension)

® 78 new cases

* average length of proceedings: 10 months

* 17 judgments conceming proceedings for annulment
* 14 rulings on preliminary points of law

* 3 judgments concerning applications for suspension.

Important decisions

a. Judgment No. 12/94 of 3 February 1994
Constitutional Justice — The subject of review —
International treaties.

Sources of constitutional law - Hierarchy — Hierarchy
as between national and non-national sources.
Sources of constitutional law — Hierarchy — Treaties
and constitutions.

b. Judgment No. 33/94 of 26 April 1994
Institutions — Courts — Ordinary courts — Registry.

Institutions — Courts — Ordinary courts - Discipline.

Fundamental Rights - Civil and political rights -
Equality.

Fundamental Rights — Civil and political rights —
Right of access to courts.

Sources of constitutional law -~ Categories — Written
rules — European Convention on Human Rights.

General observation

The Moniteur belge of 17 February 1994, second edi-
tion, published a new co-ordinated text of the Belgian
Constitution in Dutch, French and German. The num-
bering of the articles has undergone radical revision
but there are no substantive amendments.

The text of the co-ordinated Constitution may be or-
dered (in Dutch or French) from the following address :

Direction du Moniteur Belge
rue de Louvain 40/42
1000 BRUXELLES
Tel.: 00.32.2.512.00.26

Identification :

a) Belgium / b) Court of Arbitration / ¢) / d) 20 January
1994 / ) Judgment No. 5/94 / f) / g) Moniteur belge,
10 February 1994.

Keywords of the systematic thesaurus :

Constitutional Justice — The subject of review — Laws
and other rules having the force of law.

Constitutional Justice — The subject of review - Rules
issued by the executive.

Institutions — Legislative bodies — Relations with the
courts.

Institutions — Courts — Procedural safeguards — Legal
provisions for access to courts.

Keywords of the alphabetical index :

Certainty of law / Constitutional principle of division of
powers / Judicial safeguards applicable to control of
constitutionality.



Summary:

The case concerns an application for annulment of a
legislative act embodying the provisions of an admin-
istrative act whose lawfulness was contested by court
decisions. The legislator may rightly assume that the
certainty of the law is imperilled where the validity of a
given rule is subject to concurrent conflicting appraisals.
By issuing a new act, which is itself subject to censure
by the Court of Arbitration, the legislator in no way
overrides the fundamental principle of the Belgian
legal system that court decisions can be altered solely
by recourse to legal remedies. The fact that different
judicial safeguards apply to royal orders — whose con-
stitutionality is reviewable by all courts — and to laws
- whose constitutionality reviewable by the Court of
Arbitration alone - is objectively justified in that it
arises from the distinction drawn by the constitution-
making body between legislative acts and administra-
tive acts for the purposes of reviewing their validity.
(B.7 and B.8).

Identification :

a) Belgium / b) Court of Arbitration / ¢) / d) 20 January
1994 / e) Judgment No. 5/94 / f) / g) Moniteur belge,
10 February 1994.

Keywords of the systemnatic thesaurus:

Fundamental Rights — Civil and political rights — Freedom
of association.

Fundamental Rights — Economic, social and cultural
rights — Commercial and industrial freedom.

Fundamental Rights — Economic, social and cultural
rights — Right to social security.

Keywords of the alphabetical index:

Commercial and industrial freedom / Freedom of asso-
ciation.

Summary:

Commercial and industrial freedom cannot be conceived
as an unlimited right. It raises no impediment to con-
trol of individual and corporate economic activity by
law. The legislator would nevertheless infringe the
principle of freedom and non-discrimination by limiting
commercial and industrial freedom in a discriminatory
manner. (B.18)

Article 27 of the Constitution (former Article 20) recog-
nises the right of association and prohibits preventive
measures in respect thereof. However, it does not imply

that the legislator is required to provide citizens forming
an association with the means to engage in a specific
economic activity. The provisions made by the legislator
to reform compulsory sickness and disability insurance
by restricting its action in no way affect freedom of asso-
ciation. (B.29)

Supplementary information :

See also Judgment No. 10/93 of 11 February 1993
(Bulletin No. 93/1, p. 7).

On 17 February 1994 a new co-ordinated Constitution
was published in the Moniteur belge

(See general observation above).

Identification :
a) Belgium / b) Court of Arbitration / ¢) / d) 20 January

1994 / e) Judgment No. 6/94 / f) / g) Moniteur belge,
17 February 1994,

Keywords of the systematic thesaurus :

Institutions ~ Courts — Procedural safeguards — Rights of
the defence.

Institutions — Courts — Administrative courts — Procedure.
Institutions — Courts — Legal assistance.

Fundamental Rights — Civil and political rights — Right
to a fair trial.

Sources of constitutional law — Categories — Unwritten
rules — General principles.

Keywords of the alphabetical index :
Lawyer / Rights of the defence.

Summary :

Proceedings before the national service review boards
— bodies which rule on appeals by conscripts regarding
their physical fitness to perform military service — must
comply with the rights of the defence because these
constitute a general legal principle.

The rights of the defence embody the right to be assist-
ed by a lawyer. By denying the assistance of a lawyer at
hearings before the review board, the legislator infringes
the defence rights of a category of citizens. (B.4.1).

While the right to be assisted by a lawyer pertains to
the actual exercise of these rights, on the other hand
the right to be represented by a lawyer before a court
is not secured by any general legal principle. (B.4.2).

9



Supplementary information :
Idem, Judgment No. 27/94 of 22 March 1994,

Identification :

a) Belgium / b) Court of Arbitration / ¢) / d) 27 January
1994 / e) Judgment No. 9/94 / f) / g) Moniteur belge,
23 March 1994.

Keywords of the systematic thesaurus :
Fundamental Rights — Civil and political rights — Equality.

Sources of constitutional law — Categories — Unwritten
rules — General principles.

Keywords of the alphabetical index :

Equality / Positive discrimination.

Summary :

Certain inequalitiés which are introduced in order to
redress an existing state of inequality need not be
irreconcilable with the principle of equality and the
prohibition of discrimination. However, this is subject
to the following provisos: any such corrective inequal-
ities must be applied only to those cases where blatant
inequality is found; the removal of the inequality in
question must be identified by the legislator as a goal
to be furthered ; the measures taken must be of a tem-
porary nature and be intended to lapse once the leg-
islator’s aim is achieved; they must not needlessly
restrict the rights of others. It rests with the courts and
tribunals, the Council of State or the Court of Arbitration,
depending whether the measures are regulatory or
legislative, to verify their compliance with the afore-
mentioned conditions. (B.6.2).

Identification :

a) Belgium / b) Court of Arbitration / ¢) / d) 3 February
1994 / e) Judgment No. 12/94 / f) / g) Moniteur belge,
11 March 1994.

Keywords of the systematic thesaurus :

Constitutional Justice — The subject of review — Inter-
national treaties.

10

Sources of constitutional law ~ Hierarchy — Hierarchy
as between national and non-national sources.

Sources of constitutional law — Hierarchy — Treaties
and constitutions.

Keyword of the alphabetical index :

European schools.

Summary :

The Court of Arbitration has jurisdiction to review the
constitutionality of acts of domestic legislation assent-
ing to a treaty. Such review entails scrutiny of the sub-
stance of the provisions of the interational instruments.
(B.1-B.3).

The Court must carry out its review with due regard
to the fact that the point at issue is not a unilateral act
of sovereignty but a treaty provision also having legal
effects outside the national legal sphere. (B.6).

The constitution-making body, which forbids the leg-
islator to pass domestic legislation conflicting with the
constitutional standards of which the Court of Arbitration
has oversight, cannot be deemed to authorise the leg-
islator to pass such legislation by the indirect expedient
of assent to an international treaty.

Intemnational law — brought into being by States — makes no
provision, even in Article 27 of the Vienna Convention on
the Law of Treaties, authorising States to enter into treaties
which are at variance with their Constitutions. (B.4).

Supplementary information :

The case concemed agreements on the European Schools.

Identification :

a) Belgium / b) Court of Arbitration / ¢) / d) 9 February
1994 / e) Judgment No. 16/94 / f) / g) Moniteur belge,
2 March 1994.

Keywords of the systematic thesaurus :

Constitutional Justice — Types of litigation — Litigation
in respect of the formal validity of normative measures.

Constitutional Justice — The subject of review — Cons-
titution.

Summary :

In promulgating a constitutional provision, the Crown
validly and finally recognises that it has been adopted
in accordance with the requirements of Article 131 of
the Constitution.



Neither Section 1 of the special Act of 6 January 1989
nor any other constitutional or legislative provision em-
powers the Court to verify whether an article of the
Constitution has been adopted in accordance with
the requirements laid down in Article 131 thereof, or
to hear and decide an application to set aside a con-
stitutional provision. (B).

Supplementary information :

Article 131 of the Constitution has become Article 195
of the co-ordinated Constitution (see general observa-
tion above).

Identification :
a) Belgium / b) Court of Arbitration / ¢) / d) 3 March

1994 / e) Judgment No. 17/94 / f) / g) Moniteur belge,
13 April 1994.

Keywords of the systematic thesaurus :

Institutions — Federalism and regionalism - Distribution
of powers — Co-operation.

Summary :

Section 92 bis (1) of the special Act on institutional
reforms of 8 August 1980 authorises the central gov-
ernment, the communities and the regions to conclude
co-operation agreements on matters within their respec-
tive spheres of competence ; co-operation agreements
form an extension of the principle that a given power
is allocated exclusively to one body. (B.5.2).

Although any form of co-operation necessarily entails
limitation of the independence of the authorities con-
cerned, the conclusion of a co-operation agreement
under Section 92 bis cannot result in any exchange,
relinquishment or recovery of powers, as this would
infringe the rules laid down by the Constitution, or in
accordance therewith, to determine the respective
powers of the Federal Government, the communities
and the regions. (B.5.3).

Identification :

a) Belgium / b) Court of Arbitration / c) / d) 8 March
1994 / e) Judgment No. 22/94 / f) / g) Moniteur belge,
25 March 1994.

Keywords of the systematic thesaurus:

Fundamental Rights — Civil and political rights — Equality.

Sources of constitutional law — Categories — Written
rules — Constitution.

Sources of constitutional law ~ Categories — Written
rules — European Convention on Human Rights.

Sources of constitutional law - Categories — Written
rules — Other international sources.

Keywords of the alphabetical index :

Jurisdiction of the Constitutional Court / European
Convention on Human Rights / First Protocol to the
ECHR / International Covenant on Civil and Political
Rights / International Covenant on Economic, Social
and Cultural Rights / Universal Declaration of Human
Rights / Equality.

Summary :

The rights and freedoms secured by Articles 10 and
11 of the Constitution (former Articles 6 and 6 bis)
establishing the principles of equality and non-discrim-
ination include the rights and freedoms arising out of
international treaty provisions with direct effect, these
being rendered enforceable under the domestic legal
system by an act of assent. This is true at least of the
rights and freedoms established by provisions having
direct effect, which is the case with Articles 8, 11 and
14 of the European Convention on Human Rights,
Article 1 of the First Protocol thereto, Article 26 of the
International Covenant on Civil and Political Rights of
19 December 1966 and Article 6 of the International
Covenant on Economic, Social and Cultural Rights of
19 December 1966.

On the other hand, the Universal Declaration of Human
Rights adopted on 10 December 1948 by the United
Nations General Assembly does not have direct effect.

Supplementary information :

See also Judgment No. 1/93 of 18 February 1993
(Bulletin 1993/1, p. 9).

Identification :

a) Belgium / b) Court of Arbitration / c) / d) 26 April
1993 / e) Judgment No. 33/94 / f) / g) Moniteur belge.

Keywords of the systematic thesaurus :
Institutions — Courts — Ordinary courts — Discipline.

Fundamental Rights — Civil and political rights - Right
of access to courts.
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Keyword of the alphabetical index :

Discipline.

Summary :

Where a legislative provision is interpreted to the
effect that a court registrar cannot of his own motion
introduce an appeal against a disciplinary sanction
imposed on him, and furthermore that no other rem-
edy before the Council of State is available to him, it
affords no remedy at law against such sanction. Thus
interpreted, the provision in question is contrary to
Articles 10 and 11 of the Constitution (former Articles
6 and 6bis) establishing the principles of equality and
non-discrimination.

Identification :
a) Belgium / b) Court of Arbitration / ¢) / d) 26 April
1994 / e) Judgment No. 33/94 / f) / g) Moniteur belge,.

Keywords of the systematic thesaurus:
Institutions — Courts — Ordinary courts — Registry.
Institutions — Courts — Ordinary courts - Discipline.
Fundamental Rights — Civil and political rights — Equality.

Fundamental Rights — Civil and political rights — Right
of access to courts.

Sources of constitutional law — Categories — Written
rules — European Convention on Human Rights.

Keywords of the alphabetical index :
Discipline / Registrars of the judiciary.

Summary :

It follows from Article 60 of the Convention for the
Protection of Human Rights and Fundamental Free-
doms that, irrespective of its scope, Article 6.1 of the
Convention and consequently the Act of 13 May 1955
approving the Convention do not infringe Articles 10
and 11 of the Constitution (former Articles 6 and 6 bis)
establishing the principles of equality and non-discrim-

ination, since the aforesaid Article 6.1 must necessarily

be interpreted in such a way as not to restrict or infringe
the rights in respect of discipline which are secured by
domestic law to the registrars serving the judiciary. (B.8).
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Croatia

Constitutional Court

Reference period:
1 January 1994 - 30 April 1994

Statistical data

¢ Cases concerning the conformity of laws with the
Constitution :
— received 76, resolved 52: in 4 cases the law was
repealed; in 9 cases the motion to review the con-
stitutionality of laws was not accepted; in 39 cases
the procedure was terminated because the laws
under review were no longer in force - the amend-
ing of laws and other regulations to conform with
the Constitution of 1990 still continues.

» Cases concerning the conformity of other regula-
tions with the Constitution and laws:
—received 47, resolved 50 in 7 cases the motion to
review the constitutionality and legality of regula-
tions was not accepted; in | case the regulations were
annulled; 25 cases were terminated; in 17 cases the
motion to review was rejected.

¢ Cases concerning the protection of constitutional
rights ,
—received 351, resolved 86: in 10 cases the consti-
tutional action was accepted, in 27 cases refused, in
43 cases rejected ; in 6 cases procedure was termi-
nated.

e Cases concerning jurisdictional disputes among leg-
islative, executive and judicial branches:
- received 3, resolved none.

New Rules of Procedure of the Constitutional Court of
the Republic of Croatia entered into force on 19 April
1994, published in Narodne novine, No. 29/1994.




Important decisions

Identification :
a) Croatia / b) Constitutional Court of the Republic of

Croatia / d) 5 January 1994 / e) U-1-144/1993 / f) /
g) Narodne novine, No. 6/1994.

Keywords of the systematic thesaurus:

Constitutional Justice — The subject of review ~ Laws
and other rules having the force of law.

Constitutional Justice — Constitutional proceedings -
Decisions — Types — Finding of constitutionality or
unconstitutionality.

Fundamental Rights — Governing principles — Limits
and restrictions.

Fundamental Rights - Civil and political rights ~ Right
to property.

Fundamental Rights — Economic, social and cultural
rights — Commercial and industrial freedom.

Sources of constitutional law — Categories — Written
rules — Constitution.

Keywords of the alphabetical index :

Right of ownership / Freedom of entrepreneurs / Auditing
firms. ’

Summary :

According to the Audit Act, which regulates the pro-
cedure in which the financial side of business trans-
actions is audited, the founder's participation in the
capital of the auditing firm may not exceed 25% of
the total capital of the firm if he is a legal or natural
person lacking authority to perform revision.

The motion to review the constitutionality of this Act
claimed that it restricts the freedom of entrepreneurs
and the right of ownership. The Court did not accept
the proposal because it found that according to the
Constitution entrepreneurial freedom and property
rights may exceptionally be restricted for the purposes
of protecting the interests of the Republic. The Court
considered this restriction to be in harmony with the
rule of law, which comprises legal certainty and business
morals.

Identification :
a) Croatia / b) Constitutional Court of the Republic of

Croatia / d) 5 January 1994 / e) U-111-236/1993 / f) /
g) Narodne novine, No. 6/1994.

Keywords of the systematic thesaurus :

Constitutional Justice — Constitutional proceedings —
Decisions — Types ~ Procedural decisions.

Keywords of the alphabetical index :

Constitutional action.

Summary :

The constitutional action was rejected on the grounds
that the notice by which the State Attorney informs a
person that it was not justified to lodge an extraordi-
nary legal remedy (claim for protection of legality in a
private litigation) is not a judgment of a judicial author-
ity in connection with which constitutional action may
be submitted.

=Xy

Identification :
a) Croatia / b) Constitutional Court of the Republic of

Croatia / d) 5 January 1994 / e) U-11i-375/1993 / f) /
g) not published.

Keywords of the systematic thesaurus:

Constitutional Justice — Types of litigation - Litigation
in respect of fundamental rights and freedoms.

Fundamental Rights — Civil and political rights — Right
to property.

Keywords of the alphabetical index :

Constitutional action / Land registers / Ownership.

Summary :

The claimant based his right of ownership on the fact
that he was recorded as the owner of immovable
property in the land register. The Court refused the
action on the grounds that being recorded in the land
register as an owner is not evidence of ownership, but
only a legal presumption against which counter-evi-
dence may be submitted.

Identification :

a) Croatia / b) Constitutional Court of the Republic of
Croatia / d) 26 January 1994 / e) U-111-419/1993 / f)
/ ) Narodne novine, No. 10/1994.
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Keywords of the systematic thesaurus :

Constitutional Justice — Constitutional jurisdiction —
Relations with other institutions — Courts.

Constitutional Justice — Constitutional proceedings —
Decisions — Types — Procedural decisions.

Keywords of the alphabetical index :

Constitutional court and other courts.

Summary :

The decision of a municipal court to refer a case to the
Constitutional Court as the competent authority to
decide it was annulled by a ruling of the Constitutional
Court on the grounds that it is not a judicial body to
which the decision on the merits of a case may be
referred.

Identification :
a) Croatia / b) Constitutional Court of the Republic of

Croatia / d) 16 February 1994 / e) U-111-6/1993 / f) /
&) Narodne novine, No. 15/1994.

Keywords of the systematic thesaurus:

Constitutional Justice — Types of litigation — Litigation
in respect of fundamental rights and freedoms.

Constitutional Justice — Constitutional proceedings -
Types of claim — Claim by a private body or individual
- Natural person.

Fundamental Rights — Economic, social and cultural
rights - Right to health.

Sources of constitutional law — Categories — Written
rules — Constitution.

Keywords of the alphabetical index :

General administrative procedure / Opinion of experts.

Summary :

The claimant maintained that his inability to work was
due to an occupational disease caused by chemical
substances, particularly monomers of vinyl-chloride,
to which he was exposed for many years. He had to
retire and his pension was fixed before it was estab-
lished whether his inability to work was due to expo-
sure to harmful chemicals.

The Court accepted the action and ordered a reopen-
ing of the procedure having found that the competent
authorities had omitted to take into account a provision
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of the Act regulating general administrative procedure.
According to this provision, an administrative authority
is obliged to obtain another expert opinion from a sci-
entific institution if the opinions of the experts in the
case are opposed on major points.

Y

Identification :

a) Croatia / b) Constitutional Court of the Republic of
Croatia / d) 16 February 1994 / e) U-1-231/1990 / f) /
g) Narodne novine, No. 25/1994.

Keywords of the systematic thesaurus :

Constitutional Justice — The subject of review — Laws
and other rules having the force of law.

Constitutional Justice — Constitutional proceedings —
Types of claim — Claim by a private body or individual
- Natural person.

Constitutional Justice — Constitutional proceedings —
Decisions — Types — Finding of constitutionality or
unconstitutionality.

Fundamental Rights — Governing principles — Limits and
restrictions.

Fundamental Rights — Civil and political rights — Freedom
of worship.

Sources of constitutional law — Categories — Written
rules — Constitution.

Keywords of the alphabetical index:

Freedom of religion / Marriage.

Summary :

The decision of the Court annulled a provision of the
Act on matrimony and family relations which had
prohibited the performance of a religious matrimonial
ceremony before matrimony was concluded in a way
prescribed by that Act (before a municipal body). Since
the Constitution guarantees freedom of religion, and
a religious matrimonial ceremony is a manifestation of
freedom of religion, whether concluded before or after
civil marriage, the stated prohibition restricted the right
guaranteed by the Constitution. Freedoms and rights
may only be restricted by law to protect the freedoms
and rights of other people and the public order, moral-
ity and health. In the given case, none of these values
was affected by the religious matrimonial ceremony.




Identification :

a) Croatia / b) Constitutional Court of the Republic of
Croatia / d) 25 February 1994 / e) U-11-66/1994 / f) /
g Narodne novine, No. 16/1994.

Keywords of the systematic thesaurus:

Constitutional Justice — The subject of review -
Legislative or quasi-legislative regulations.

Constitutional Justice — Constitutional proceedings -
Decisions — Types — Finding of constitutionality or
unconstitutionality.

Fundamental Rights — Economic, social and cultural
rights ~ Freedom of trade unions.

Sources of constitutional law — Categories — Written
rules — Constitution.

Sources of constitutional law — Categories — Written
rules — Other international sources.

Keywords of the alphabetical index :
Salary / Collective bargaining.

Summary :

Trade unions proposed a review of the constitutionality
of a governmental decree concerning salaries, claim-
ing that the issue of salaries was a matter of collective
bargaining and that the decree changed collective
agreements unilaterally. The Court did not accept the
motion having found that the governmental decree
did not derogate or terminate collective bargaining.
The decree was based on the authority given to the
Government by the legislator to regulate temporarily
certain issues falling within the competence of the
legislator. The decree determined the total amount of
money designed for salaries and for reimbursement
of costs of material rights, and amounts of basic and
minimum salaries. According to the Court, the decree
had the nature of an act of intervention designed to
stabilise the Croatian economy. The Court also consid-
ered that the social partners in collective bargaining
had not exhausted means of mediation and arbitration
agreed upon in previous agreements.

Identification :

a) Croatia / b) Constitutional Court of the Republic of
Croatia / d) 9 March 1994/ e) U-1-272/1992 / f) / g)
Narodne novine, No. 25/1994.

Keywords of the systematic thesaurus :

Constitutional Justice — Constitutional proceedings -
Types of claim — Claim by a private body of individual
- Natural person.

Constitutional Justice — Constitutional proceedings —
Decisions — Types — Finding of constitutionality or
unconstitutionality.

Fundamental Rights — Civil and political rights - Right
to a fair trial.

Sources of constitutional law - Categories — Written
rules — Constitution.

Sources of constitutional law — Categories — Written
rules — European Convention on Human Rights.

Sources of constitutional law — Categories — Written
rules — Other international sources.

Keywords of the alphabetical order:
Criminal procedure / Right of appeal.

Summary :

The decision annulled a povision of the Criminal
Procedure Act according to which the time- limit for
legal remedies for the accused runs from the day on
which the act was delivered or, if it could not be deliv-
ered, from the eighth day following publication of
the act.

The Court held that the constitutional right to a fair
trial, to a defense counsel and to appeal cannot be
realised if time limits expire before the accused can
communicate with his defense counsel.

Identification :

a) Croatia / b) Constitutional Court of the Republic
of Croatia / d) 16 March 1994 e) U-1-197/1992 / f) /
g) Narodne novine, No. 25/1994.

Keywords of the systeratic thesaurus :

Constitutional Justice — The subject of review — Laws
and other rules having the force of law.

Constitutional Justice — Constitutional proceedings —
Types of claim — Claim by a private body or individual
- Natural person.

Constitutional Justice ~ Constitutional proceedings —
Decisions — Types — Finding of constitutionality or
unconstitutionality.

Fundamental Rights - Civil and political rights — Non-
retrospective effect of law — Non-retrospective effect
of criminal law.
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Sources of constitutional law — Categories — Written
rules — Constitution.

Sources of constitutional law — Categories — Written
rules ~ European Convention on Human Rights.

Sources of constitutional law — Categories — Written
rules — Other international sources.

Keywords of the alphabetical index :

Criminal procedure / Principle “ne bis in idem".

Summary :

The decision annulled the provisions of the Criminal
Procedure Act according to which the reopening of a
criminal procedure, which could be disadvantageous
for the person convicted or acquitted of the charge,
was not permissible if more than six month had passed
since the day on which the prosecutor obtained knowl-
edge of new facts or evidence. The Court referred to
a constitutional principle according to which no crim-
inal proceedings shall be repeated against a person
acquitted by a final court judgment. From this princi-
ple it followed that a renewal of criminal proceedings
against a convicted person is only permissible when in
favour of the convicted person.

Identification :

a) Croatia / b) Constitutional Court of the Republic of
Croatia / d) 16 March 1994 / e) U-111-428/1993 / f) /
g) Narodne novine, No. 26/1994.

Keywords of the systematic thesaurus :

Constitutional Justice — Types of litigation - Litigation
in respect of fundamental rights and freedoms.

Constitutional Justice — Constitutional proceedings -
Types of claim — Claim by a private body or individual
— Natural person.

Fundamental Rights — Governing principles — Entilement
to rights — Nationals and foreigners.

Fundamental Rights — Civil and political rights - Equality.
Fundamental Rights — Civil and political rights — Other.

Sources of constitutional law - Categories — Written
rules — Constitution.

Keywords of the alphabetical index :
Citizenship / Right to appeal.

Summary :

The constitutional action was accepted and the case
returned to the Ministry of interior (the first-instance
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body) for a reopening of the procedure. It concerned
a case in which a petition for acquisition of citizenship
was refused, and the decree on the refusal did not
contain the reasons upon which the decision was based.

The Court held that the constitutional right to appeal
against individual legal acts made in first-instance
proceedings cannot be effective without knowing the
facts on which the decision was based. According to
the Court, the principle of equality before courts is
violated if some persons know the reasons against
which a complaint may be lodged and others do not
know them.

Supplementary information :

The Court received this case before its decision to
repeal a provision of the Law on Croatian Citizenship,
according to which the reasons for a decision reject-
ing a petition for acquisition of citizenship did not have
to be stated. According to the Constitutional Act on
the Constitutional Court of the Republic of Croatia,
following the publication of this decision, claimants
have the right to request the modification of individ-
ual judgments, based on the repealed provision. Thus
the actions received after the publication of this deci-
sion of the Constitutional Court were rejected. Settled
case law.

Identification :

a) Croatia / b) Constitutional Court of the Republic of
Croatia / d) 16 March 1994 / e) U-111-90/1993 / f)
/g) Narodne novine, No. 27/1994.

Keywords of the systematic thesaurus :

Constitutional Justice — Types of litigation - Litigation
in respect of human rights and freedoms.

Constitutional Justice — Constitutional proceedings -
Types of claim — Claim by a private body or individual
— Natural person.

Fundamental Rights — Civil and political rights — Right
to property.

Sources of constitutional law — Categories — Written
rules — Constitution.

Keywords of the alphabetical index :

Nationalisation.

Summary :

Decisions by ordinary courts held that the claimant
had lost his right of ownership of immovable property



although ownership was recorded in the land registers.
The previous owner of the property was the grand-
mother of the claimant, who was a citizen of Yugoslavia
until 22 June 1949.

The Court refused the constitutional action having
found that decisions of ordinary courts did not violate
the constitutional provision which guarantees the right
of ownership. The law in force in 1949 stated that a
person who had lost the status of citizen of Yugoslavia
had also lost the right of ownership of immovable prop-
erty located in Yugoslavia. This property had become
state property ex lege. Thus, at the moment of her death
the grandmother of the claimant was not the owner
of the property in question, and this property could not
be inherited.

Supplementary information :

Dissenting opinion held that the property could not
be lost ex lege but only in a procedure in which a con-
stitutive act had to be issued, and such an act did not
exist in this case.

Identification :

a) Croatia / b) Constitutional Court of the Republic of
Croatia / d) 6 April 1994 / e) U-1-385/1993 / f) /g)
Narodne novine, No. 31/1994.

Keywords of the systematic thesaurus :

Constitutional Justice — The subject of review — Laws
and other rules having the force of law.

Constitutional Justice — Constitutional proceedings -
Types of claim — Claim by a private body or individual
- Non-profit-making corporate body.

Fundamental Rights — Governing principles — Limits
and restrictions.

Sources of constitutional law — Categories — Written
rules — Constitution.

Keywords of the alphabetical index :

Private practice in health-protection.

Summary :

The Court rejected an application to declare certain
provisions of the Health Protection Act unconstitution-
al. The Court examined the provision which specified
conditions under which private practice in health-pro-
tection is performed, requiring inter alia an opinion by
the chamber of medical professionals (physicians and
specialists, stomatologists, pharmacists, medical bio-
chemists). It was claimed that this condition violated

the right of ownership, entrepreneurial and market
freedom as well as the right to free association. The
Court held that according to the Constitution, free-
doms and rights may be restricted only to protect the
freedoms and rights of other people, the public order,
morality and health. The regulation in question was
necessary for the protection of the health of citizens.
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Denmark

Supreme Court

Estonia
National Court

Reference Period
1 January 1994 - 30 April 1994

Important decision

Identification :

a) Denmark / b) Supreme Court / ¢) / d) 18 April 1994
/ e) 11 395/1993 / f) The Attorney General against
Per-Henrik Nielsen / g).

Keywords of the systematic thesaurus :

Constitutional Justice — Constitutional proceedings —
Procedure — General characteristics — General condi-
tions governing procedure.

Constitutional Justice — Constitutional proceedings ~
Decisions — Types — Finding of constitutionality or
unconstitutionality.

Institutions ~ Courts — Procedural safeguards — Inde-
pendence.

Institutions — Courts — Ordinary courts — Criminal courts.

Fundamental Rights — Civil and political rights — Right
to a fair trial.

Sources of constitutional law — Categories — Written
rules — Constitution.

Sources of constitutional law — Categories — Written
rules — European Convention on Human Rights.

Keywords of the alphabetical index :

Appearance of independence / Acting judges / Criminal
proceedings.

Summary :

The Constitution was not found to preclude the exer-
cise of judicial functions by acting judges who do not
enjoy constitutional protection against dismissal and
transfer, since this corresponds to a long-standing legal
practice. The Supreme Court did not find a sufficient
basis to state that the exercise of judicial functions by
these acting judges in general would be incompatible
with Article 6 of the European Convention on Human
Rights, but urged the legislative power to seek a gener-
al clarification of the problem. However, the Supreme
Court found that it was incompatible with Article 6 of
the European Convention on Human Rights that the
criminal proceedings in the case under consideration had
been conducted by an acting judge who had at the
same time served in the department of the Ministry of
Justice dealing with the police, the prosecution and the
granting of leave to appeal in criminal proceedings.
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Reference period:
1 January 1994 - 30 April 1994

Statistical data

Number of decisions:

» Total — 7 final decisions, of which 3 during the ref-
erence period;

¢ 1 decision on a challenge to a decision of the admin-
istrative authorities;

¢ 1 decision on the constitutionality of legislation prior
to enactment;

1 decision on the constitutionality of legislation after
enactment.

All the decisions of the National Court (which also acts
as the Court for Constitutional Review) were published
in the Estonian Official Bulletin, “Riigi Teataja” | (here-
after referred to as RT 1).




Important decisions

Identification :

a) Estonia / b) National Court / ¢) / d)/ Decision of 12
January 1994 / e) Publication: RT | 1994, No. 8, Art.
130/%)/ g).

Keywords of the systematic thesaurus :

Constitutional Justice — Types of litigation - Litigation
in respect of fundamental rights and freedoms.

Constitutional Justice — Constitutional proceedings —
Types of claim — Claim by a public body - Executive
bodies.

Constitutional Justice — Constitutional proceedings —
Decisions — Types — Finding of constitutionality or
unconstitutionality.

Institutions — Executive bodies — Relations with leg-
islative bodies.

Keywords of the alphabetical index:

Extraordinary measures / Technical operations / National
defence police / Constitutionally protected rights and
privileges / Limitation by administrative decrees.

Summary :

The rights and privileges (freedoms) granted by the
Estonian Constitution can only be circumscribed by the
Constitution itself or by constitutionally valid and prop-
erly enacted laws. However, the governmental decree
No. 233, dated 23 July 1993, entitled * Application of
Extraordinary Measures in Technical Operations”, pur-
ported to limit constitutional rights and privileges by
means of subordinate legislation, ie by governmental
decree. The Legal Chancellor, who is responsible for
reviewing the constitutionality and legality of laws and
acts passed by the national government as well as local
governments, gave notice to the Government that it
would have 20 days to modify the decree to conform
to constitutional mandates. When the Government
failed to do this, the Legal Chancellor turned to the
National Court, asking it to declare the decree founding
the National Defence Police Office and the “Temporary
Application of Extraordinary Measures in Technical
Operations Act” to be unconstitutional, and therefore
null and void. The view of the Legal Chancellor was
confirmed by the Constitutional Review Panel of the
National Court, which ruled that the Constitution does
not allow rights and privileges to be limited by admin-
istrative decree.

Identification :

a) Estonia / b) National Court / ¢) / d) Decision of 18
February 1994 / e) Publication: RT | 1994, No. 12,
Art. 229/ 1)/ g).

Keywords of the systematic thesaurus :

Constitutional Justice — Types of litigation - Litigation
in respect of the distribution of powers between State
authorities.

Constitutional Justice — Constitutional proceedings —
Types of claim — Claim by a public body - Legislative
bodies.

Constitutional Justice — Constitutional proceedings —
Decisions — Types ~ Finding of constitutionality or
unconstitutionality.

Institutions — Legislative bodies — Relations with the
Head of State.

Institutions — Head of State.

Keywords of the alphabetical index :

Service Awards / Constitutional powers of the President
/ Unconstitutional enlargement of power / Exclusion
of presidential power / Conflict between legislative and
executive power / Separation of powers.

Summary :

When the President of Estonia refused to proclaim the
“Service Award Law" passed by Parliament, Parliament
re-enacted the law without any changes. Subsequently
the President appealed to the National Court asking it
to declare that Section 9-2 of the law was unconstitu-
tional. After deliberation, the Constitutional Review
Panel held that, according to Article 78 No. 15 of the
Constitution, the granting of national awards appro-
priately devolves on the President. However, Section
9-2 of the Service Award Law permits the President to
make Service Awards only on the basis of a recommen-
dation made by the government-established Service
Award Committee, which thereby deprives the President
of his constitutional right to make such awards on his
own initiative. Secondly, Section 15-1 of the law impos-
es on the President a duty which increases his powers
beyond constitutionally granted limits. Therefore, the
Constitutional Review Panel of the National Court de-
clared that the Service Award Law was unconstitutional.

Supplementary information :

As a rule, the National Court reviews the constitution-
ality and legality of enacted laws and other legislation.
In addition, the Court aslo reviews those laws which
the President of Estonia has refused to proclaim under
the provisions of Article 107 of the Constitution, as well
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as foreign treaties which have not been ratified by the
Republic of Estonia. Decisions of the National Court have
no retrospective effect.
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France

Constitutional Council

Reference period:
1 January 1994 - 30 April 1994

Statistical data

15 decisions consisting of :

six decisions entailing appraisal of the constitution-
al compatibility of legislative texts referred to the
Constitutional Council on the intiative of parliamen-
tarians under the provisions of Article 61, paragraph
2 of the Constitution;;

three decisions entailing automatic appraisal of con-
stitutional compatibility on the initiative of parlia-
mentarians under the provisions of Articles 46 and
61, paragraph 2 of the Constitution;

five decisions on electoral law under the provisions
of Article 59 of the Constitution, two of which on
the initiative of the National Commission on election
campaign accounts;

one decision to declassify a text of a legislative nature
taken in pursuance of Artice 37, paragraph 2 of the
Constitution upon application by the Government.




Important decisions

Identification :

a) France/ b) Constitutional Council / ¢) / d) 13 January
1994 / e) Decision No. 93-329 DC / f) Law on the
conditions governing investment aid for private schools
granted by local authorities / g).

Keywords of the systematic thesaurus :

Constitutional Justice — Types of litigation — Litigation
in respect of fundamental rights and freedoms.

Constitutional Justice — Types of litigation — Litigation
in respect of the distribution of powers between cen-
tral government and its subdivisions.

Constitutional Justice — Common principles or tech-
niques of interpretation — Principle of equality.

Fundamental Rights - Economic, social and cultural
rights — Freedom to teach.

Keywords of the alphabetical index :

Unequal treatment / Equality / Education / Freedom of
education / Freedom of administration of local author-
ities / Matters assigned to the national legislator by the
Constitution / Preamble.

Summary :

Article 72 of the Constitution lays down the principle
of freedom of administration of local authorities, and
the provisions drawn up by the legislator must not
result in the essential conditions of application of a
law concerning the exercise of freedom of education
being subject to local authority decisions and there-
fore possibly varying throughout the national territory.
In the case in point, the law referred did not contain
the safeguards necessary to ensure observance of the
principle of equality between private schools operat-
ing on a contract basis and between these schools and
state schools in respect of the investment subsidies for
which they might be eligible.

N,
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Identification :
a) France/ b) Constitutional Council / ¢)/ d) 21 January

1994/ e) / f) Act amending act No. 86-1067 of 30
September 1986 on freedom of communication / g).

Keywords of the systematic thesaurus:

Constitutional Justice — Types of litigation — Litigation
in respect of fundamental rights and freedoms.

Constitutional Justice - Common principles or tech-
niques of interpretation — Principle of equality.

Constitutional Justice — Common principles or tech-
niques of interpretation — Balancing of interests.

Fundamental Rights — Civil and political rights —
Equality.

Fundamental Rights — Civil and political rights -
Freedom of expression.

Fundamental Rights — Civil and political rights —
Rights in respect of the audiovisual media and other
means of mass communication.

Fundamental Rights - Civil and political rights —
Right to information.

Sources of constitutional law — Categories — Written
rules — Constitution.

Sources of constitutional law — Categories — Quasi-
constitutional legislation and norms.

Keywords of the alphabetical index:

Access to media / Balance of interests / Equality /
Equality before the law / Freedom of expression /
Media.

Summary :

The possibility of renewing radio/television broadcast-
ing permits issued to their holders without inviting
bids for tender does not fail to comply, in view of the
safeguards surrounding it, which were set up by both
the Conseil Supérieur de I'audiovisuel (broadcasting
authority) and administrative judges, with the princi-
ple of pluralism of socio-cultural expression, which is
an objective of constitutional value.

Nor does it fail to comply with the principle of equality
in so far as the different treatment reserved for permit
holders reflects technical, financial and cultural needs.

Finally, the provision enabling companies holding per-
mits to increase their share in the capital of broadcasting
companies using land-based Hertzian relay systems
from 25% to 49% does not fail to comply, in view of
the safeguards enshrined in the Act, with the principle
of pluralism.

Identification :

a) France/ b) Constitutional Council / ¢)/ d) 20 January
1994/ e) Decision No. 93-334 DC / f) Law instituting
an “incompressible” sentence (peine incompressible)
and concerning the new criminal code and certain
provisions of criminal procedure / g).
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Keywords of the systematic thesaurus :

Constitutional Justice — Types of litigation — Litigation
in respect of fundamental rights and freedoms.

Constitutional Justice — Types of litigation — Litigation
in respect of the formal validity of normative measures.

Constitutional Justice — Common principles or tech-
niques of interpretation ~ Proportionality principle.

Constitutional Justice - Common principles or tech-
niques of interpretation - Principle of equality.

Constitutional Justice — Common principles or tech-
niques of interpretation ~ Concept of manifest error in
assessing evidence or exercising discretion.

Constitutional Justice - Common principles or tech-
niques of interpretation — Concept of constitutionality
dependent on a specified interpretation.

Constitutional Justice — Common principles or tech-
niques of interpretation — Author's intention.

Fundamental Rights — Civil and political rights — Equality.

Fundamental Rights — Civil and political rights — Right
of access to courts.

Sources of constitutional law — Categories — Written
rules — Quasi-constitutional legislation and norms.

Keywords of the alphabetical index :

Lawyer / Criminal conviction / Prisoners / Equality /
Guarantees of criminal proceedings / Police custody /
Limits on penalties / Non-retroactivity of criminal laws
/ Proportionality of penalties.

Summary :

Provision was made for imprisonment in the area of
criminal law not merely in order to protect society and
ensure that the guilty were punished, but also in order
to help criminals mend their ways and prepare, if pos-
sible, for their reintegration in society. But in view of
the nature of particularly serious offences covered by
the new “incompressible” sentence, and the fact that
the legislator enabled both the public prosecutor and
convicted persons to refer to the judge who passed sen-
tence after the safeguard period of 30 years, plus the
fact that this procedure can be renewed, the prescribed
provisions do not fail to comply with the principle of
the necessity of sentences as enshrined in Article 8 of
the Declaration of the Rights of Man and the Citizen.
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Germany

Constitutional Court

Reference period:
1 January 1994 - 30 April 1994

Statistical data

19 judgments of a chamber (Senat), among them

° 11 judgments concerning individual constitutional
claims

* 4 judgments concerning proceedings for annulment

¢ 2 judgments concerning federal conflicts

* 2 judgments concerning conflicts between organs
1670 judgments of a section (Kammer)

@ 29 cases dealt with (taking into account the joinder
of cases)

* 1633 new cases.




Important decisions

Identification :

a) Federal Republic of Germany / b) Federal Consti-
tutional Court / ¢) / d) 16 November 1993 / e)
Judgment No. 2 BvR 258/86 / f) / g) to be published
in the official digest of the decisions of the Federal
Constitutional Court.

Keywords of the systematic thesaurus:
Fundamental Rights — Civil and political rights — Equality.

Keywords of the alphabetical index :
Equality between the sexes.

Summary :

A female applicant had applied unsuccessfully for a job
as a skilled worker. Her claim, seeking an order directing
the respondent company to employ her and subsidiar-
ily for damages, was rejected.

The Constitutional Court annulled the judgment because
it did not take sufficient account of the prohibition of
gender-based discrimination contained in Article 3,
paragraph 2, of the Constitution. The Court stressed that
a person who is applying for a job must in no way be
discriminated against with respect to his/her sex during
the selection procedure of applicants. Ordinary courts
have to construe provisions of the ordinary law in the
light of this principle.

Identification :

a) Federal Republic of Germany / b) Federal Consti-
tutional Court / ¢) / d) 8 December 1993 / e) Judgment
No. 2 BvR 736/90 / f) / g) to be published in the offi-
cial digest of the decisions of the Federal Constitutional
Court.

Keywords of the systematic thesaurus:

Fundamental Rights — Civil and political rights — Right
to private life.

Fundamental Rights — Civil and political rights — Right
to family life.

Keywords of the alphabetical index :

Private life / Family life / Imprisonment.

Summary :

It does not violate the right to private and family life if
an imprisoned person who has already escaped several
times is separated from his wife by a window during
visiting hours.

Identification :

a) Federal Republic of Germany / b) Federal Consti-
tutional Court/ ¢) / d) 11 January 1994 / e) Judgment
No. 1 BvR 434/87 / f) / g) to be published in the official
digest of the decisions of the Federal Constitutional
Court.

Keywords of the systematic thesaurus :

Fundamental Rights — Civil and political rights — Free-
dom of expression.

Keywords of the alphabetical index :

Freedom of expression.

Summary :

Freedom of expression protects statements of facts as
well as the expression of one's own opinion. This free-
dom is restricted by, among others, the laws which pro-
tect young persons against immoral influences. A
book which declares that Hitler is not to blame for the
outbreak of the Second World War without justifying
nazi-ideology cannot be prohibited from being sold to
minor persons. Such a prohibition would violate free-
dom of expression which extends also to statements on
recent German history. A democratic State is based on
open discussion which itself hinders the falsification
of facts.

Identification :

a) Federal Republic of Germany / b) Federal Consti-
tutional Court / ¢) / d) 26 January 1994 / e) Judgment
No. 1 BvL 12/86 / f) / g) to be published in the official
digest of the decisions of the Federal Constitutional
Court.

Keywords of the systematic thesaurus :
Fundamental Rights — Civil and political rights - Equality.
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Keywords of the alphabetical index :

Tax law.

Summary :

Income tax is levied according to the financial capacity
of a person. Obligations to maintain one’s own children
and other relatives diminish this capacity and have to
be taken into consideration by the legislator. To the
extent that income secures the minimum standard of
subsistence, it is not subject to taxation, as the Consti-
tutional Court has already decided. The fact that the
legislator does not give equal treatment to the expen-
diture for a child who receives a professional training
in a place other than that where the person who is
obliged to pay the maintenance lives does not violate
the principle of equality. With respect to these expences
it is sufficient that half of them are taken into consider-
ation when determining the financial capacity of a per-
son subject to income tax.

Identification :

a) Federal Republic of Germany / b) Federal Consti-
tutional Court / c) / d) 8 February 1994 / e) Judgment
No. 1 BvR 1693/92 / f) / g) to be published in the
official digest of the decisions of the Federal Consti-
tutional Court.

Keywords of the systematic thesaurus :

Constitutional Justice ~ Constitutional proceedings —
Procedure - Interlocutory proceedings — Challenging
of a judge.

Keywords of the alphabetical index :

Candidature for the Presidency of the Federal Republic
of Germany.

Summary :

The candidature of a member of the Constitutional Court
for the Presidency of the Federal Republic neither dis-
qualifies him automatically from exercising his functions
at the Constitutional Court, not per se constitutes a
sufficient ground to challenge his impartiality.
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Identification :

a) Federal Republic of Germany / b) Federal Consti-
tutional Court / c) / d) 8 February 1994 / e) Judgment
No. 1 BvR 1693/92 / f) / g) to be published in the
official digest of the decisions of the Federal Consti-
tutional Court.

Keywords of the systematic thesaurus :

Constitutional Justice — Constitutional proceedings —
Procedure - Preparation of the case for trial - Receipt
by the court.

Keywords of the alphabetical index :
Docket of the Constitutional Court.

Summary :

In a case concerning a dispute between landlord and
tenant, the Constitutional Court specified the condi-
tions for the admission of a constitutional complaint.
According to the Court, a case is set down for trial if it
is of fundamental constitutional importance. If the ques-
tion which is at stake has not yet been the subject of
a decision by the Constitutional Court or cannot easily
be answered by the application of the Constitution, it
will be decided upon by the Court. It must have an
impact which goes beyond the case pending before
the Court. A case must also be admitted for trial if the
alleged violation of fundamental rights proves to be
serious or affects essential interests of the applicant. A
serious violation is one which may be considered to
be the result of a profound misunderstanding of the
importance of fundamental rights.

Supplementary information :

This decision serves the construction of the amendments
of the law on the Constitutional Court of 11 August
1993, which aim at controlling the docket of the Consti-
tutional Court.

55

Identification :

a) Federal Republic of Germany / b) Federal Consti-
tutional Court / ¢) / d) 8 February 1994 / e) Judgment
No. 1 BvR 765/89, 1 BVR 766/89 / f) / g) to be published
in the official digest of the decisions of the Federal
Constitutional Court.

Keywords of the systematic thesaurus :

Constitutional Justice — Constitutional proceedings -
Decisions — Effects — Determination of effects by the court.



Keywords of the alphabetical index :

Restrictions of the effects of a decision by the Consti-
tutional Court.

Summary :

If the Constitutional Court finds the judgment of an
ordinary court to be unconstitutional it must, according
to § 95 paragraph 2 of the Law on the Constitutional
Court, quash the decision impugned and remand the
case before the ordinary court. The Federal Consti-
tutional Court declared that it may restrict the effects
of its decision, if setting aside the judgment affects the
rights of third persons or the public interest. In such a
case the Constitutional Court can limit itself to a dec-
laration of unconstitutionality without setting aside the
judgment; it remands the case, and the effects of the
unconstitutional judgment remain in force until the
ordinary court has given a final decision.

Identification :

a) Federal Republic of Germany / b) Federal Consti-
tutional Court / ¢) / d) 9 February 1994 / e) Judgment
No. 1 BVR 1687/92 / f) / g) to be published in the
official digest of the decisions of the Federal Consti-
tutional Court.

Keywords of the systematic thesaurus:

Fundamental Rights — Civil and political rights — Right
to information.

Keywords of the alphabetical index :

Right to information / Satellite television.

Summary :

Foreign audiovisual media are sources of information
within the meaning of the right to information (Article
5, paragraph 1, of the Constitution). The use of technical
equipment necessary for the receipt of such emissions
is covered by the right to information. If the owner of a
house offers the possibility to receive cable-television,
the tenant may be prohibited from installing a parabol-
ic antenna for satellite-television. However, with respect
to foreigners living in Germany, courts deciding on the
lawfulness of a prohibition by a landlord on installing
parabolic antennae have to take into account that the
cable networks offer only a limited choice of foreign
programmes. Therefore, the right to information may
require that such foreigners be given the possibility to
install their own parabolic antennae.

Identification :

a) Federal Republic of Germany / b) Federal Consti-
tutional Court / ¢) / d) 22 February 1994 / e) Judgment
No. 1 BvL 30/88 / f) / g) to be published in the official
digest of the decisions of the Federal Constitutional
Court.

Keywords of the systematic thesaurus :

Fundamental Rights — Civil and political rights — Rights
in respect of the audiovisual media and other means
of mass communication.

Keywords of the alphabetical index :

Assessment of fees for the users of public broadcasting.

Summary :

The Constitutional Court had to decide whether the
determination of broadcasting fees by Lander parlia-
ments was compatible with the independence of broad-
casting authorities. According to the Court, freedom
of broadcasting does not require broadcasting fees to
be fixed by public broadcasting companies. However,
the procedure for fixing these fees must secure the
means necessary for the fulfilment of the tasks of pub-
lic broadcasting companies and protect these compa-
nies from any influence on their programming. The
fixing of the fees must not be used to influence the
content of the programme. A control over the financial
resources of a public broadcasting company may be
exercised only by reference to the legal limitations on its
tasks and to the principle of economic efficiency. The
interests of the users may also be taken into consideration.

Identification :

a) Federal Republic of Germany / b) Federal Consti-
tutional Court / ¢) / d) 9 March 1994 / e) Judgment
No. 2 BvL 43/92, 2 BvL 51/92, 2 BvL 63/92, 2 BvL
64/92, 2 BvL 70/92, 2 BvL 80/92, 2 BvL 2031/92
1369/90 / ) / g) to be published in the official digest
of the decisions of the Federal Constitutional Court.

Keywords of the systematic thesaurus :

Fundamental Rights - Civil and political rights - Personal
liberty.

Fundamental Rights — Civil and political rights — Equality.

Keywords of the alphabetical index :
Use of drugs.
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Summary :

The use of drugs is regulated by law. There is no gener-
al right to “intoxication” (“Recht auf Rausch”) which
exists beyond such regulation. The Court stated that
the legislator enjoys a certain margin of appreciation
in the determination of the necessity and the expedien-
cy of the means used to attain a certain goal, but that
these must not be out of proportion to the scope of the
objective sought to be attained. If a person consumes
only small quantities of drugs without endangering
other persons, it is facultatively provided in the crimi-
nal code that he may not be prosecuted. The principle
of equality does not require the prohibition or accep-
tance of all drugs in the same way. The legislator can
regulate the use cannabis products differently from
the use of alcohol or nicotine.

Identification :

a) Federal Republic of Germany / b) Federal Consti-
tutional Court / ¢) / d) 9 March 1994 / e) Judgment
No. 1 BVR 1369/90 / f) / g) to be published in the
official digest of the decisions of the Federal Consti-
tutional Court.

Keywords of the systematic thesaurus :

Fundamental Rights — Economic, social and cultural
rights — Freedom to teach.

Keywords of the alphabetical index :
Private school / Right to subsidies.

Summary :

It is incompatible with the constitutionally protected
right to establish private schools not to take into consid-
eration the costs of the acquisition of adequate rooms
when determining the amount of subsidies to be paid
to a private school.

Identification :

a) Federal Republic of Germany / b) Federal Consti-
tutional Court / ¢) / d) 9 March 1994 / e) Judgment
No. 1 BvR 682/88 and 1 BvR 712/88 / f) / g) to be
published in the official digest of the decisions of the
Federal Constitutional Court.
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Keywords of the systematic thesaurus :

Fundamental Rights — Economic, social and cultural
rights — Freedom to teach.

Keywords of the alphabetical index :
Private school / Right to subsidies.

Summary :

The fundamental right to establish a private school
implies the right to subsidies by the State if it cannot
be realised without such subsidies. This does not exclude
that the State pays the subsidies only after a certain
period within which the school has been run success-
fully.

Identification :

a) Federal Republic of Germany / b) Federal Consti-
tutional Court / ¢) / d) 13 April 1994 / e) Judgment
No. 1 BvR 23/94 /f) / g) to be published in the official
digest of the decisions of the Federal Constitutional
Court.

Keywords of the systematic thesaurus:

Fundamental Rights — Civil and political rights -
Freedom of expression.

Keywords of the alphabetical index :

Freedom of expression.

False information is not protected by freedom of expres-
sion. It is a historically proven fact that Jews were
persecuted under the Third Reich. Therefore, it does
not constitute a violation of freedom of expression to
prohibit an assembly at which the persecution of Jews
under the Third Reich shall be denied.

oy
XY
w

Identification :

a) Federal Republic of Germany / b) Federal Consti-
tutional Court / ¢) / d) 29 April 1994 / e) Judgment
No. 1 BvR 661/94 / f) / g) to be published in the official
digest of the decisions of the Federal Constitutional
Court.



Keywords of the systematic thesaurus:

Constitutional Justice — Constitutional proceedings —
Types of claim — Type of review — Preliminary review.

Fundamental Rights — Civil and political rights — Rights
in respect of the audiovisual media and other means
of mass communication.

Keywords of the alphabetical index :

Temporary suspension of the impugned measure /
Right of audiovisual corporations to frequencies.

Summary :

An individual constitutional complaint from an audio-
visual corporation impugned a decision of the Bavarian
Constitutional Court which prohibited the corporation
from continuing to broadcast. The Federal Constitutional
Court took a preliminary decision permitting the corpo-
ration to continue its activities until a final judgment
was given. It declared that the disadvantage of allow-
ing broadcasting to continue, even if the prohibition
later proved to be in conformity with the constitution,
outweighed the disadvantage of putting an end to all
the economic activities of the corporation if the pro-
hibition then proved to be unconstitutional. In the lat-
ter case, the only inconvenience caused would be to a
rival corporation which would be deprived temporar-
ily of the possibility to increase its broadcasting and
advertising profit.

Supplementary information :

The weighing of the above criteria is consistent with
case-law.
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Identification :

a) Federal Republic of Germany / b) Federal Consti-
tutional Court / c) / d) 26 April 1994 / e) Judgment
No. 1 BVR 189/88 / f) / g) to be published in the official

digest of the decisions of the Federal Constitutional
Court.

Keywords of the systematic thesaurus :

Fundamental Rights — Civil and political rights — Free-
dom of expression.

Fundamental Rights — Civil and political rights — Right
to private life.

Keywords of the alphabetical index:

Freedom of expression / Private life.

Summary :

Freedom of expression is limited by the requirements
of the protection of the name and reputation of others.
There is, however, no restriction on freedom of expres-
sion as long as it is used in private, for example between
family members. A family member who writes a letter
to an imprisoned relative offending a third person can-
not be convicted for libel if the defamation becomes
known through control of letters in the prison.

Identification :

a) Federal Republic of Germany / b) Federal Consti-
tutional Court / ¢) / d) 26 April 1994 / e) Judgment
No. 1 BvR 1299/89 and 1 BvL 6/90 / f) / g) to be
published in the official digest of the decisions of the
Federal Constitutional Court.

Keywords of the systematic thesaurus:

Constitutional Justice — Constitutional proceedings —
Decisions — Effects — Temporal effect — Postponement
of temporal effect.

Fundamental Rights - Civil and political rights — Right
to respect for one’s honour and reputation.

Keywords of the alphabetical index :

Constitutional challenge.

Summary :

it is incompatible with the right to the protection of
one's personality (“allgemeines Personlichkeitsrecht”)
that a person may contest the legitimacy of his birth
only within two years after coming of age, even if at
that moment he does not know the facts which may
put into question the legitimacy of his birth. The legal
certainty which is necessary in a State governed by
the rule of law cannot justify such a limitation on the
realisation of the legitimate interest in inquiring into
one's own origins. The legislator has various means of
repairing the unconstitutionality of the provision; he
may either extend the right to contest the legitimacy
to a certain period after the relevant facts have become
known to the applicant, or he may confer such a right
without any time-limit while ruling, however, that
such an action can have no impact on existing legal
relationships. For this reason, the provision cannot be
nullified. The Constitutional Court declared that the
legislator was obliged to amend the provision within
the next legislative period.
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Hungary

Constitutional Court

Reference period:
1 January 1994 - 30 April 1994

Statistical data

Number of decisions:

¢ Decisions by the Plenary Court published in the
Official Gazette: 13

e Decisions by chambers published in the Official
Gazette: 10

» Other decisions by the Plenary Court: 26
e Other decisions by chambers: 9

e Other (procedural) orders: 22

e Total number of decisions: 80
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Important decisions

Identification :
a) Hungary / b) Constitutional Court / ¢) / d) / e)

Decision No. 1 /1994, (I. 7.) AB hatarozat / f) / g)
Magyar K6zl6ny (Official Gazette) No. 2 /1994.

Keywords of the systematic thesaurus :

Institutions - Courts - Ordinary courts - Public prose-
cutor.

Keywords of the alphabetical index :

Public prosecutor.

Summary :

Act No. 3 of 1952 on Civil Procedure, as well as Act
No. 5 of 1972, contained a regulation under which a
public prosecutor could institute proceedings if the
person entitled to do so (obligee) was not able to
defend his rights or in order to defend important gov-
ernment or social interests. The public prosecutor could
also intervene at any stage of the process in the interest
of legality. The public prosecutor had rights identical
with those of the parties.

The basic role of a public prosecutor in the Hungarian
legal system is the prosecution of conduct which vio-
lates or endangers the constitutional order and the
security and sovereignty of the country. The Constitution
also entitles the Prosecutor's Office to take measures
for the protection of legality. The intervention of a pub-
lic prosecutor in civil proceedings is not unknown in
Hungarian legal history, though limited to a few cases.
It was socialist civil procedural law that entrusted public
prosecutors with the function of a “general safeguard
of legality".

The Constitutional Court found that the general and
unlimited right of the public prosecutor to institute
civil proceedings violates the autonomy and the right
of the parties to self-determination. It belongs to the
individual's autonomy to decide whether to initiate civil
proceedings or not. Thus the general right of the public
prosecutor to intervene in civil proceedings violates the
principle of the rule of law, the right to human dignity,
and, indirectly, the constitutional provisions regarding
judicial procedure. Therefore, the Court declared the
respective regulations to be unconstitutional.

Identification :

a) Hungary / b) Constitutional Court / ¢) / d) / e)
Decision No. 2 /1994. (I. 14.) AB hatarozat / f) / g)
Magyar Kézlony (Official Gazette) No. 4/1994.



Keywords of the systematic thesaurus:

Constitutional Justice - Constitutional proceedings -
Types of claim - Claim by a public body - Legislative
bodies.

Constitutional Justice - Constitutional proceedings -
Decisions - Effects — Temporal effect — Limit on retro-
spective effect.

Fundamental Rights - Civil and political rights - Non-
retrospective effect of law — Non-retrospective effect
of criminal law.

Sources of constitutional law - Categories — Written
rules - Other international sources.

Keywords of the alphabetical index :

Non-retroactivity of criminal laws / War crimes / Crimes
against humanity.

Summary :

The legal regulation subject to judicial review in this
case forms a peculiar part of the Hungarian legal sys-
tem. The armistice agreement between Hungary and
the allied powers was signed in Moscow on 20 January
1945. On 25 January 1945, the Provisional Hungarian
Government issued a decree on the establishment of
the so-called People’s Courts. The decree, and its sub-
sequent amendment, was promulgated as a Law on
16 September 1945 by Act No. 7 of 1945. The task of
the People’s Courts was to adjudicate upon war crimes.
They were abolished in 1950, but several provisions
of the relevant regulation remained in force. After the
transition, a Standing Committee of the Hungarian
Parliament and a Member of Parliament challenged the
constitutionality of the regulations still in force.

The Constitutional Court, in the above-mentioned deci-
sion, declared several provisions of the Law on People’s
Courts to be unconstitutional (namely Section 11, points
1-4, 6, and Section 13, points 1, 3-7). According to the
Court, these provisions constitute retroactive criminal
legislation, violating the principle of nullum crimen sine
lege and nulla poena sine lege. The prohibition of
retroactive penal legislation had already been empha-
sised in a former decision of the Constitutional Court
(No. 11/1992. (l11.5.) AB) which stressed that convic-
tion and punishment can only proceed pursuant to a
law that was in effect at the time when the offence was
committed. The reasoning underlines that the remain-
ing provisions of the Law on People's Courts constitute
criminal legislation with retroactive effect. The Court
also emphasised that, following the Second World War,
Hungary entered into international obligations to pros-
ecute war criminals and that the realisation of this
obligation by retroactive punishment was the sovereign
decision of the Hungarian State. The behaviour now
considered criminal under the invalidated provisions
of the Law on People's Courts does not constitute war
crimes or crimes against humanity according to inter-
national law (as defined in the Statute of the Nurnberg
International Military Tribunal).

The decision of the Constitutional Court does not
affect sentences delivered with final effect before 23
October 1989. In a former decision (No. 10/ 1992.
(1.25.) AB) the Court had elaborated its philosophy
on the effects of its decisions on particular penal sen-
tences. The Court emphasised the importance of the
certainty and predictability of the law. The consequences
of the unconstitutionality of a law must primarily be
evaluated by reference to its impact on legal certainty.
This became the guiding principle for determining the
temporal effects of a decision declaring a law uncon-
stitutional, and especially its repercussions on particular
legal relationships and sentences arising from it. The
Constitutional Court cannot declare a law to be mate-
rially unconstitutional during the period before the
promulgation of the new Constitution. Similarly, the
Constitutional Court concluded that it is not reasonable
to annul sentences delivered before the enactment of
the new Constitution. Since the classic principles of crim-
inal law became part of the Hungarian Constitution on
23 October 1989, the provisions of the Law on People's
Courts became unconstitutional only on that day. The
Constitutional Court, taking into consideration the fun-
damental principle of legal certainty, ordered the review
only of sentences delivered subsequent to the promul-
gation of the new Constitution. The Constitutional
Court’s judgment does not examine the merits of other
sentences based on the unconstitutional provisions of
the Law on People’s Courts.

Identification :

a) Hungary / b) Constitutional Court / ¢) / d) / e)
Decision No. 16/1994. (lll. 25.) AB hatédrozat / f) / g)
Magyar Kozlony (Official Gazette) No. 32/1994.

Keywords of the systematic thesaurus :

Fundamental Rights — Civil and political rights — Electoral
rights.

Keywords of the alphabetical index :
Elections / Eligibility.

Summary :

Act No. 3 of 1994 amended Act No. 34 of 1989 on
the election of parliamentary representatives, adding
a provision to the law providing that elected repre-
sentatives of self-governing social security bodies
cannot be candidates in parliamentary elections. (In
the so-called self-governing social security bodies, rep-
resentatives elected by the people in national elections
control the work of the social security administration).
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The Constitution states that all adult Hungarian citizens
having their regular domicile in Hungary shall have
the right to be elected in elections for Parliament. The
right to vote and the right to be elected are fundamen-
tal rights guaranteed by the Constitution.

The Constitution regulates the incompatibility of par-
liamentary representatives. Ordinary laws determine
other cases of incompatibility. Thus the law on self-
governing social security bodies lists further cases of
incompatibility, among them that members of self-gov-
erning social security bodies cannot be parliamentary
representatives. These rules of incompatibility do not
constitute a restriction on the eligibility of social secu-
rity representatives. An elected member of Parliament
has the possibility to discontinue the cause of incom-
patibility within thirty days. Any prohibition on the
right to be elected which is not enumerated in the
Constitution is unconstitutional.

Identification :

a) Hungary / b) Constitutional Court / ¢) / d) / e)
Decision No. 17/1994. (111.29.) AB hatarozat / f) / g)
Magyar Kozlony (Official Gazette) No. 33/1994.

Keywords of the systematic thesaurus :

Institutions — Principles of State organisation - Separation
of powers.

Institutions — Courts — Procedural safeguards - Other.

Keywords of the alphabetical index :

Ombudsman / Judiciary / Separation of powers.

Summary :

The statutory provisions regulating the jurisdiction of
the Ombudsman do not allow the investigation by
him of the functioning of the courts. The Constitutional
Court has already emphasized several times the
importance of judicial independence, especially the
stability and neutrality of the judiciary. The role of the
Ombudsman is to guarantee, through the control of
the administration, the realisation of rule of law and
the protection of individual rights. There is only a lim-
ited possibility of abusing judicial power in civil law
countries. The independent judiciary is constitutionally
protected against any external influence. Therefore the
regulation, declining to confer on the Ombudsman
any power of control over the judiciary, is in confor-
mity with the principles of the separation of powers
and judicial independence. Although in Sweden, and
in a few countries following the Swedish model, the
Ombudsman has certain powers to control the judiciary,
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most countries rejected the original Swedish solution,
and have implemented regulations similar to those exist-
ing in Hungarian law.

7

Identification :

a) Hungary / b) Constitutional Court / ¢) / d) / e)
Decision No. 18/1994. (lll. 31.) AB hatéarozat / f) / g)
Magyar K6zlony (Official Gazette) No. 34/1994.

Keywords of the systematic thesaurus:

Institutions — Principles of State organisation - Relations
between the State and bodies of a religious or ideo-
logical nature.

Fundamental Rights — Economic, social and cultural
rights — Freedom to teach.

Fundamental Rights — Economic, social and cultural
rights — Right to be taught.

Keywords of the alphabetical index :

Public and denominational schools / Educational system
/ Freedom of conscience and creed / Neutrality of the
State.

Summary :

The new Law on public education (enacted in 1993)
pursues the objective of institutionally separating State-
run public schools and denominational schools. Public
schools shall not be committed to any denomination.
The State and local governments may only establish
neutral schools. However, during a transition period of
five years the State or the local government may main-
tain already functioning religious classes or schools.
These regulations are in conformity with the Consti-
tution which provides for a separation between the
State and the church.

Supplementary information :

The decision was based on the reasoning contained in
a former case (Decision No. 4/1993.).

One judge wrote a concurring opinion.

Identification :
a) Hungary / b) Constitutional Court / ¢) / d) / e)

Decision No. 20/1994. (IV. 16.) AB hatarozat / f) / g)
Magyar Kézlony (Official Gazette) No. 40/1994.



Keywords of the systematic thesaurus:

Fundamental Rights - Civil and political rights - Right
to respect for one's honour and reputation.

Fundamental Rights - Civil and political rights - Right
to private life.

Keywords of the alphabetical index :

Privacy / Execution of judicial decisions.

Summary :

Under the Hungarian Law on the Execution of Judicial
Decisions, courts, on a claim by a judgment creditor,
may issue an order obliging an employer to withdraw
from the salary of a judgment debtor the sum corre-
sponding to the allowance for the maintenance of
children. A split court with a majority of 5 judges against
4 decided that the provision does not violate the right
to respect for one's honour and human dignity, but
serves the constitutionally guaranteed protection of
children.

Supplementary information :

One judge wrote a separate opinion, joined by three
other judges.

Identification :

a) Hungary / b) Constitutional Court 7/ ¢) / d) / e)
Decision No. 21/1994. (IV. 16.) AB hatarozat / f) / g)
Magyar Kézlény (Official Gazette) No. 40/1994.

Keywords of the systematic thesaurus:

Fundamental Rights — Economic, social and cultural
rights — Commercial and industrial freedom.

Fundamental Rights — Economic, social and cultural
rights — Freedom to choose one's profession.

Keywords of the alphabetical index :

Freedom of competition / Market economy.

Summary :

A provision of the Act on Public Road Traffic enables
local governments to limit the number of taxi-cabs.
This “numerus clausus” of taxi-cab licences was chal-
lenged as unconstitutional. The consistent interpreta-
tion of the Constitutional Court is that the establishment
of a market economy is a goal set by the Constitution.
A free market can only be limited by State intervention
for the sake of the protection of fundamental rights.
On the other hand, the limitation of market freedoms
may be unconstitutional if it violates fundamental

rights. The right of free enterprise is a fundamental
right under the Hungarian Constitution. The regulation
enabling the limitation of the number of taxi-cabs is
unconstitutional because it constitutes an unnecessary
and disproportionate limitation of the right to choose
one's profession. State intervention aiming at regulating
competition and elevating the quality of services does
not constitute a constitutionally proper limitation of the
right of free enterprise. Local governments may not
limit fundamental rights in order to simplify their admin-
istrative tasks. Furthermore, the unconditional power
of local governments to regulate the number of taxi-
cabs is unconstitutional because substantial limitations
of fundamental rights may only be authorised by par-
liamentary statute.

In the same decision, the Constitutional Court approved
the constitutionality of provisions regulating the con-
ditions necessary to attain a cab license.

Supplementary information :

One judge, joined by another, wrote a concurring
opinion.

Identification :

a) Hungary / b) Constitutional Court / ¢) / d) / )
Decision No. 22/1994. (IV. 16.) AB hatarozat / f) / g)
Magyar Kézlony (Official Gazette) No. 40/1994.

Keywords of the systematic thesaurus :

Fundamental Rights — Civil and political rights — Free-
dom of association.

Keywords of the alphabetical index :
Equality / Public body.

Summary :

Obligatory membership of a professional association
(in this case the bar association) violates neither free-
dom of association, nor the principle of equality. The
bar is a public body under Hungarian law which guar-
antees the professionalism and independence of pri-
vate attorneys. The ruling of the Court is in accordance
with the judgment of the European Court of Human
Rights (Le Compte, Van Leuven and De Meyere case,
judgment of 23 June 1981).

3



Ireland

Supreme Court

Reference period:
1 May 1993 - 30 April 1994

Important decisions

Identification :
a) Ireland / b) Supreme Court / ¢) / d) 24 May, 1993 /
€) Appeal No. 247/92 / f) O'Callaghan -v- Ireland and

the Attorney General and Director of Public Prosecutions
/8.

Keywords of the systematic thesaurus :

Constitutional Justice — Types of litigation - Litigation
in respect of fundamental rights and freedoms.

Constitutional Justice — The subject of review - Legis-
lative or quasi-legislative regulations.

Fundamental Rights — Governing principles — Limits
and restrictions.

Fundamental Rights — Civil and political rights — Free-
dom of movement.

Keywords of the alphabetical index:

Constitutional validity / Drugs / Free movement of
persons / Rights and guarantees of citizens.

Summary :

The Supreme Court held that powers of search and
detention independent of any decision to arrest the
person concerned contained in Section 23 of the Misuse
of Drugs Act, 1977 as amended by Section 12 of the
Misuse of Drugs Act, 1984 are not inconsistent with
the provisions of the Constitution. Such persons will
have all the rights appropriate to an arrested person.

Identification :

a) Ireland / b) Supreme Court / ¢) / d) 24 January, 1994
/ €) Appeal No. 367/93 / f) In the Matter of Article 26
of the Constitution and in the Matter of the Matrimonial
Home Bill, 1993 / g).

Keywords of the systematic thesaurus :

Constitutional Justice — The subject of review — Laws
and other rules having the force of law.
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Fundamental Rights - Civil and political rights - Right
to property.

Keywords of the alphabetical index :

Declaration of unconstitutionality.

Summary :

The President of Ireland, in pursuance of the provisions
of Article 26 of the Constitution, referred the Matrimonial
Home Bill, 1993 to the Supreme Court for a decision
as to whether the Bill or any provision contained in it
was repugnant to the Constitution. The Court applied
to its consideration of the Bill the presumption of con-
stitutionality. The Court held that the provisions of the
Bill which would entail in certain cases the cancelling
and review between spouses of pre-existing agreed
decisions freely made as part of the authority of the
family about the ownership of the family home did
not constitute reasonably proportionate intervention
by the State with the rights of the family and consti-
tuted a failure by the State to protect the authority
of the family. The Court accordingly pronounced the
Bill repugnant to the provisions of Article 41 of the
Constitution.




Htaly

Constitutional Court

Reference period:
1 January 1994 - 30 April 1994

Statistical data

¢ 7 public hearings and 9 in chambers. The Court gave
168 decisions in all.

¢ Decisions given in cases where constitutionality was
a secondary issue: 76 judgments, 18 finding mea-
sures complained of unconstitutional, and 69 court
orders;

¢ Decisions given in cases where constitutionality was
the main issue: 6 judgments, 6 finding measures
complained of unconstitutional, and 2 court orders;

¢ Decisions given in constitutional proceedings con-
cerning conflicts of authority between the State and
the Regions: 9 judgments;

¢ Decisions given in constitutional proceedings con-
cerning the admissibility of referendums for repeal
of legislation: 2 judgments.

* During the period under consideration, the Court
issued 4 orders correcting substantive errors.

Important decisions

Identification :

a) ltaly / b) Constitutional Court / ¢) / d) 24 January/3
February 1994 / e) Judgment No. 2/ f) / g).

Keywords of the systematic thesaurus :

Constitutional Justice — Types of litigation — Other
litigation.

Keywords of the alphabetical index :

Budget / Finance Act / Referendums for repeal of leg-
islation.

Summary :

Article 75 of the Constitution specifies laws which are
not open to referendum aiming at their total or partial
repeal. It mentions “fiscal or budgetary laws", but does
not define them. Their content and status within the
context of public finance therefore depend on how
the basic concept is interpreted at any given time.

Present budgetary regulations comprise a wide range of
parallel, complementary legislative measures, covering
planning, definition and supervision of state income
and expenditure: these are the Budget Regulation
Act, the Pluri-Annual Budget Regulation Act and the
Finance Act. As a result, the provision of Article 75
ruling out referendums on fiscal and budgetary laws
must also be held to apply to these acts.

In addition to the legislative measures expressly men-
tioned in Article 75 of the Constitution (fiscal and
budgetary laws, acts of pardon or remission of sen-
tence, authorisations for ratification of international
treaties), the Court has also ruled Judgment No. 16 of
1978) that referendums may not be held on laws which
produce effects closely allied to those produced by
the aforesaid measures.

This implies that referendums may not be held on any
laws which are likely to produce effects closely allied to
those produced by budgetary laws. Such laws cannot
in fact be assessed by the electorate in isolation, ie
outside the general system of financial compatibilities
collectively generated by all the laws adopted on the
budget.

Any petition for a referendum aiming at repeal of provi-
sions concerning the transfer and management of state
assets must therefore be declared inadmissible, since
these provisions are intended to increase the state's
budget income and are thus closely linked to fiscal and
budgetary laws in their effects. In accordance with the
principles stated by the Court in Judgment No 16 of
1978, Article 75's express exemption of fiscal and bud-
get laws from referendum must therefore be extended
to these provisions.

In the same way, any petition for a referendum aiming
at repeal of the new social security regulations for public
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and private sector workers must be declared inadmis-
sible. Being intended to reduce social security expen-
diture and so help to eliminate the current payments
deficit in the medium term, these regulations have such
an impact on fiscal and budgetary laws that they must,
like these laws, be exempt from referendum.

S
“

Identification :

a) ltaly / b) Constitutional Court / ¢) / d) 24 January/
3 February 1994 / e) Judgment No 13 / f) / g) /.

Keywords of the systematic thesaurus :

Constitutional Justice — The subject of review ~ Law
and other rules having the force of law.

Constitutional Justice — Constitutional proceedings ~
Types of claim — Referral by a court.

Fundamental Rights — Civil and political rights -
Other.

Keywords of the alphabetical index :

Civil status / Family name.

Summary :

Article 2 of the Constitution recognises and guaran-
tees the right to identity as an inalienable personal
right. Names, which are protected by Article 22 of the
Constitution as a fundamental element in human per-
sonality, are the individual's first and most immediate
characteristic, distinctively identifying him or her in his
or her relations with other people.

Public and private interests converge in the legal con-
cept of name, and the public interest in ensuring that
civil status records are accurate thus requires, when the
family name given a person is not that to which he or
she is legally entitled, that the error be corrected.

This public interest may not, however, override the
individual’s interest in keeping a family name consis-
tently used in his or her relations with others, which has
thus become a distinctive sign of personal identity,
protected as such by Article 2 of the Constitution.

Recognition of the right to keep a consistently used
family name, which has become a distinctive sign of
personal identity, ensures that the general interest in
reliable and consistent identification of individuals does
not suffer, when civil status records concerning people
with children are rectified.

This means that Article 165 of Royal Decree No 1238
of 9 July 1939 on civil status must be declared unconsti-
tutional, since it violates Article 2 of the Constitution
by failing to provide that individuals may secure from
courts the right to keep family names originally assigned
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to them, which have become distinctive signs of their
identity, when civil status registers are being corrected
for reasons unconnected with themselves.

=3

Identification :

a) ltaly / b) Constitutional Court / ¢) d) 7 February/
17 February 1994 / e) Judgment No. 40 / f) / g).

Keywords of the systematic thesaurus :

Constitutional Justice — Types of litigation — Litigation
in respect of the distribution of powers between cen-
tral government and its subdivisions.

Constitutional Justice — The subject of review -
Court decisions.

Constitutional Justice — Constitutional proceedings ~
Types of claim — Referral by a court.

Keywords of the alphabetical index :
Region / Review / Audit Court.

Summary :

When the regulations on implementation of the Sicily
Region's special Statute are applied to the setting-up
of Audit Court sections to deal with Sicilian cases, as
provided for in Legislative Decree No 655 of 1948, and
reference is made to the “State laws governing the
functions of the Audit Court”, such reference must be
considered “dynamic” or “mobile”.

in other words, reference is made to the law as it has
existed at the various stages in its development (the
latest stage being Act No 20 of 14 January 1994,
“Provisions concerning the jurisdiction and supervisory
role of the Audit Court”) and not simply to the law as
it stood when the regulations on implementation of
the Statute were passed (the Royal Decree of 12 July
1934, No 1214, containing the law on the Audit Court).
Purely “static” reference to the latter would result in
“petrification” of the system, since regulations adopted
on the Audit Court after 1948 would not apply.

This would also run counter to the requirement of lin-
ear development, which is implicit in the Audit Court's
supervisory function, and which is felt particularly
strongly with radical reforms of the kind introduced
by Legislative Decrees Nos. 143 and 323 of 1993 and,
most recently and decisively, the aforementioned Act
No 20 of 14 January 1994, approving reform of the
Audit Court.




Identification :

a) ltaly / b) Constitutional Court / ¢) / d) 21 February/
3 March 1994 / e) Judgment No 70 / f) / g).

Keywords of the systematic thesaurus :

Constitutional Justice — The subject of review -
Legislative or quasi-legislative regulations.

Constitutional Justice — Constitutional proceedings -
Types of claim — Referral by a court.

Constitutional Justice — Common principles or tech-
niques of interpretation - Principle of reasonableness.

Fundamental Rights — Civil and political rights — Equality.

Fundamental Rights — Civil and political rights — Security
of the person.

Fundamental Rights — Economic, social and cultural
rights — Right to health.

Keywords of the alphabetical index :

HIV/ Prisons/ Execution of sentence/ “Balancing” of
constitutional values.

Summary :

To decide whether compulsory remission of sentence
for HIV-positive persons is constitutionally permissi-
ble, itis necessary to determine whether the legislator
has used his discretionary power correctly in striking a
balance between the need to protect the public against
convicted criminals who, if released under the rule
complained of, may commit further offences and so
imperil the basic rights of victims of crime guaranteed
by Article 2 of the Constitution, and the need to pro-
tect health, one of the primary assets guaranteed by
Article 32 of the Constitution, in prisons.

The legislator's choice cannot be considered arbitrary,
since its purpose is to guarantee the right to health in
prisons.

Nor can it be argued that the solution adopted, i.e.
remission of sentence, creates dangers other than
those occasioned by failure to take preventive mea-
sures to ensure that released convicts do not commit
further offences. The choice of these measures is a mat-
ter for the legislator, and their absence cannot justify
total subordination of the need to protect health to the
protection of order and public safety.

Nor, since the syndrome has very special features, jus-
tifying special treatment in the special circumstances
of prison life, can it be claimed that the rule in question
violates Article 3 of the Constitution by discriminating
between prisoners with “ordinary” ailments and those
who are HIV-positive.

Identification :

a) Italy / b) Constitutional Court / ¢) / d) 23/31 March
1994 / e) Judgment No 108 / f) / g).

Keywords of the systematic thesaurus :

Constitutional Justice — Constitutional proceedings —
Types of claim — Referral by a court.

Fundamental Rights — Economic, social and cultural
rights - Right of access to the public service.

Keywords of the alphabetical index :

Entrance examinations for the public service / Police
forces / Family morals / The judiciary / Unconsti-
tutionality.

Summary :

When they left the legislator to determine the condi-
tions for access to the public service (Article 51 of the
Constitution), the authors of the Constitution did not
intend to exempt him from constitutional control. In
exercising his discretionary powers, he is in fact sub-
ject to the rigorous standards laid down in Article 3
of the Constitution. The requirement that candidates
for the state police force must come from families of
“unquestioned morality” is not a reasonable one. It
refers to value-judgments and family behaviour pat-
terns whose connections with the candidates are at
most arbitrary, in today's circumstances. The rule mak-
ing it possible to debar certain candidates from serving
in the police bases this measure on information collect-
ed by public or police authorities; it also states that
the measure itself consists of “appraisal by the min-
istry”, whose reasonableness “is not open to review".
The constitutional right of access to the public service
makes it essential, however, that this measure be found-
ed on an impartial assessment, duly communicated to
the applicant in a decision giving reasons, and leaving
him free to refer the matter to the courts.

This means that the rule laying down the same arbi-
trary condition for access to the judiciary — a rule
actually referred to in the already criticised rule on
admission to entrance examinations for the state police
— must also be declared unconstitutional; the same
applies to any rules laying down the same condition for
access to other police forces.

Identification :

a) ltaly / b) Constitutional Court / c) / d) 25 March-
14 April 1994 / e) Judgment No 134/ ) / g).
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Keywords of the systematic thesaurus :

Constitutional Justice — The subject of review — Laws
and other rules having force of law.

Constitutional Justice — Constitutional proceedings ~
Types of claim — Referral by a court.

Constitutional Justice — Constitutional proceedings —
Decisions ~ Types — Procedural decisions.

Constitutional Justice — Constitutional proceedings -
Decisions — Types — Finding of constitutionality or
unconstitutionality.

Fundamental Rights — Civil and political rights — Right
of access to courts.

Fundamental Rights — Economic, social and cultural
rights — Right to social security.

Keywords of the alphabetical index :

Legal aid / Social welfare and pensions.

Summary :

The remission of legal costs for unsuccessful parties on
low incomes, in proceedings concerning social bene-
fits and pensions, is — given the special value of the
constitutionally protected right to those benefits (Article
38 para. 2 of the Constitution) - an instrumental mea-
sure, since it is intended to ensure effective protection
of that right. Its purpose is to establish material equal-
ity between the parties and restore the balance by
strengthening the wage-earner’s clearly less favourable
position. By indiscriminately abolishing legal aid, even
for people on low incomes, the rule in question departs
from this system and is therefore unconstitutional.

Supplementary information :

Reminder of previous case-law : judgments nos. 23/73;
60 and 85/79; 135/87.

=X

Identification :

a) Italy / b) Constitutional Court / ¢) / d) 14/21 April
1994 / e) Judgment No 150 / f) / g).

Keywords of the systematic thesaurus :

Constitutional Justice — Constitutional proceedings —
Decisions — Types — Finding of constitutionality or
unconstitutionality.

Fundamental Rights ~ Civil and political rights — Equality.

Fundamental Rights — Civil and political rights — Right to
family life.
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Fundamental Rights — Economic, social and cultural
rights — Other.

Keywords of the alphabetical index :

Self-employed mothers / Motherhood / Wage-earning
fathers / Leave.

Summary :

The special features of paid work justify the adoption
of special rules on the protection of motherhood. One
example is the rule which allows the father of a child
to avail, instead of the mother, of certain types of leave
intended to protect mothers and children, when the
mother goes out to work, but not when the mother is
self-employed. This rule must be recognised as consti-
tutional. For obvious reasons, too, the father's position
cannot be compared with the mother's, even when
both go out to work.

Supplementary information :

Reminders of previous case-law: On the difference
between self-employment and paid work a) with
reference to the social security system, see judgment
No. 31/86; b) with specific reference to the rules on
protection of motherhood, see judgment No. 181/93.

Identification :

a) ltaly / b) Constitutional Court / c) / d) 27/28 April
1994 / €) Judgment No 168 / ) / g).

Keywords of the systematic thesaurus :

Constitutional Justice — Constitutional proceedings -
Decisions — Types — Finding of constitutionality or
unconstitutionality.

Fundamental Rights -~ Civil and political rights -
Other.

Sources of constitutional law - Categories — Written
rules — European Convention on Human Rights.

Sources of constitutional law — Categories — Written
rules — Other international sources.

Keywords of the alphabetical index :

Life imprisonment / Minors.

Summary :

International law includes no general principle or
custom prohibiting life imprisonment for minors,
even though several international conventions to



which Haly is party may be helpful in interpreting the
constitutional principles referred to here.

Adjustment of sentence is a constitutional principle, and
this principle must be regarded as being respected when
life sentences are enforced in practice, since condition-
al release and other measures have been introduced
to reward good conduct and help to bring about the
convict's social rehabilitation.

In the case of minors, however, life imprisonment is not
compatible with the measures included for their pro-
tection in the Constitution ; the principles concerning
minors laid down in the Constitution actually oblige the
legislator to provide for penalties which serve various
functions, and to take account, too, of the interna-
tional conventions referred to above; in the case of
minors, re-education must clearly be the primary, if not
sole function. Regulations which allow life sentences to
be passed on minors are incompatible with this func-
tion, and the introduction of measures to reward good
conduct cannot be regarded as sufficient.

Supplementary information :

Reminder of earlier judgments (in the order followed in
the reasons given):

a) concerning the admissibility of a similar question,
put in terms which raised the general question of the
simultaneous existence of aggravating and miti-
gating circumstances, see judgment No. 140/1993.

b) concerning the constitution’s requirements concern-
ing the generally recognised rules of international
law, see judgments Nos. 153/87; 96/82; 188/80;
48/79; 69/76; 104/69; 48/67 ; 135/63 ; 32/60.

¢) concerning the constitutional validity of life impris-
onment in general, see judgment No. 264/74.

d) concerning the multi-purpose (and not only re-
educational) nature of penalties, see judgments
Nos. 306/93 ; 282/89; 106/80, 179/73; 12/66.

e) concerning the exclusive authority of the courts to
grant conditional release, see judgment No. 204/74.

f) concerning a reminder to the legislator of the need
to maintain the special provisions applying to minors
in criminal law, and the specific aim of re-education,
see judgment No. 125/92.
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Lithuania

Constitutional Court

Reference period:
1 January 1994 - 30 April 1994

Statistical data

* Total: 7 final decisions including :

¢ 4 rulings concerning compliance of laws with the
Constitution :

¢ 2 rulings concerning compliance of the decisions
(resolutions) of the Seimas (Parliament) with the
Constitution;

1 ruling concerning compliance of Governmental
directives with the laws.

All decisions of the Constitutional Court were pub-
lished in the Lithuanian Official Gazette (“Valstybés
Zinios").
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Important decisions

Identification :

a) Lithuania / b) Constitutional Court / ¢) / d) Ruling of
19 January 1994 / e) / f) / g) Publication: Valstybés
Zinios” 7-116 94.01.26.

Keywords of the systematic thesaurus :

Constitutional Justice — Types of litigation - Litigation
in respect of fundamental rights and freedoms.

Constitutional Justice — Constitutional proceedings —
Types of claim ~ Claim by a public body - Legislative
bodies.

Constitutional Justice — Constitutional proceedings —
Decisions ~ Form.

Constitutional Justice — Constitutional proceedings —
Decisions - Types.

Constitutional Justice — Common principles or tech-
niques of interpretation ~ Principles of legality.

Institutions — Legislative bodies ~ Law-making proce-
dure.

Keywords of the alphabetical index :

Classification decision / Parliamentary proceedings.

Summary :

The ruling of the Constitutional Court concerns the
resolution of the Seimas (Parliament) “On the main
directions of land reform”, adopted on 17 June 1993.
The Constitutional Court established that the provisions
of the resolution regulate relations of private property.
However, in Article 23 of the Constitution it is estab-
lished that the rights of ownership shall be protected
by law. Therefore, the above mentioned decision of the
Seimas has been considered as contradictory to the
Constitution of Lithuania.

Identification :

a) Lithuania / b) Constitutional Court / ¢) / d) Ruling of
14 February 1994 / e) / f) / g) Publication : Valstybés
Zinios 13 ~ 221 94.02.19.

Keywords of the systematic thesaurus :

Constitutional Justice — Types of litigation — Litigation
in respect of the distribution of powers between State
authorities.

Constitutional Justice — Constitutional proceedings —
Types of claim — Referral by a court.



Constitutional Justice — Common principles or tech-
niques of interpretation — Principles of legality.

Institutions — Principles of State organisation — Separ-
ation of powers.

Institutions — Courts — Procedural safeguards — Legal
provisions for access to courts.

Institutions — Courts — Ordinary courts — Public pros-
ecutor.

Keywords of the alphabetical index :

Access to courts / Independence of courts / Infringement
of principle of equality / Public prosecutor.

Summary :

The ruling of the Constitutional Court concerns the
Law on the Prosecutor's Office and some norms of
the Code of Civil Procedure. The Constitutional Court
has established certain powers conferred upon prose-
cutors such as the power to join a case at any stage to
carry out prosecutorial supervision in civil proceedings
and to supervise the lawfulness of executive acts, are
incompatible with the Constitution of the Republic of
Lithuania.

Identification :

a) Lithuania / b) Constitutional Court / ) / d) Ruling of
24 February 1994 / e) / f) / g) Publication: Valstybés
Zinios 16 — 271 94.03.02.

Keywords of the systematic thesaurus:
Constitutional Justice — Types of litigation — Litigation
in respect of the formal validity of normative measures.

Constitutional Justice — Constitutional proceedings —
Types of claim — Claim by a Public body - Legislative
bodies.

Constitutional Justice - Common principles or tech-
niques of interpretation — Concept of constitutionality
dependent on a specified interpretation.

Institutions — Legislative bodies — Parliaments —
Organisation.

Keywords of the alphabetical index :

Parliament / Parliamentary proceedings.

Summary :

The case was initiated by a group of MPS who request-
ed to examine the constitutionality of norms of the Statute
of the Seimas (Parliament), which regulated the num-
ber of the Deputy Chairpersons of the Seimas. The

Constitutional Court ruled that the norms were com-
patible with the Constitution, because the right to
determine the structure and procedure of activities of
the Seimas was vested in it by the Constitution of the
Republic of Lithuania.
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Identification :

a) Lithuania / b) Constitutional Court / ¢) / d) Ruling
of 16 March 1994 / e) / f) / g) Publication: Valstybés
Zinios 22 — 366 94.03.23.

Keywords of the systematic thesaurus :

Constitutional Justice — Types of litigation — Litigation
in respect of the distribution of powers between State
authorities.

Constitutional Justice — Constitutional proceedings -
Types of claim — Claim by a Public body — Legislative
bodies.

Constitutional Justice — Common principles or tech-
niques of interpretation — Principles of legality.

Institutions — Executive bodies — Powers.
Institutions — Public finances — Taxation.

Fundamental Rights — Civil and political rights — Non-
retrospective effect of law — Non-retrospective effect
of taxation law.

Keywords of the alphabetical index :

Government / Non-retrospective effect of laws /
Taxation.

Summary :

A group of Seimas members requested the Constitutional:
Court to examine whether some Governmental direc-
tives regulating taxation were in compliance with the
laws on taxes. The Constitutional Court established that
some provisions of the Governmental directives had
retrospective effect and changed the basis of taxation.
Therefore, they were held to be unlawful.

Identification :

a) Lithuania / b) Constitutional court / ¢) / d) Ruling
of 31 March 1994 / e) / f) / g) Publication: Valstybés
Zinios 26 — 450 94.04.08.

39



Keywords of the systematic thesaurus :

Constitutional Justice ~ Types of litigation - Litigation
in respect of fundamental rights and freedoms.

Constitutional Justice - Constitutional proceedings —
Types of claim - Referral by a court.

Constitutional Justice - Common principles or tech-
niques of interpretation — Historical interpretation.

Fundamental Rights — Civil and political rights — Right
to property - Other.

Keywords of the alphabetical index :

Civil law / Control of private contracts / Fundamental
Rights / Private property.

Summary :

The ruling of the Constitutional Court concerns certain
norms of the Civil Code (adopted during the Soviet
period) which regulated leases. The Constitutional Court
established that such restrictions as the prohibition to
raise interest contradict common principles of civil law
and infringe the rights of ownership. The Constitutional
Court held that the above-mentioned norms of the
Civil Code were incompatible with the Constitution of
the Republic of Lithuania.

Identification :
a) Lithuania / b) Constitutional Court / c) / d) Ruling

of 13 April 1994 / €) / f) / 8) Publication: Valstybés
zinios 29 — 524 94.04.20.

Keywords of the systematic thesaurus :

Constitutional Justice - Types of litigation - Litigation
in respect of fundamental rights and freedoms.

Constitutional Justice — Constitutional proceedings ~
Types of claim — Referral by a court.

Constitutional Justice ~ Common principles or tech-
niques of interpretation - Principles of legality.

Fundamental Rights — Governing principles — Limits
and restrictions.

Keywords of the alphabetical index :
Citizenship / Fundamental Rights / Passports.

Summary :

The ruling of the Constitutional Court concerns a deci-
sion of the Seimas which extends the possibilities of
gaining citizenship of the Republic of Lithuania. The
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Constitutional Court established that, under the
Constitution, the procedure for the acquisition of citi-
zenship shall be established by law. Therefore, the
above-mentioned decision of the Seimas was consid-
ered to contradict the Constitution of the Republic of
Lithuania.

Identification :

a) Lithuania / b) Constitutional Court / ¢) / d) Ruling
of 21 April 1994 / e) / f) / g) Publication: Valstybés
Zinios 31 - 562 94.04.27.

Keywords of the systematic thesaurus :

Constitutional Justice — Types of litigation ~ Litigation
in respect of fundamental rights and freedoms.

Constitutional Justice — Constitutional proceedings —
Types of claim ~ Referral by a court.

Constitutional Justice - Common principles or tech-
niques of interpretation — Principles of legality.

Institutions — Principles of State organisation — Relations
between the State and bodies of a religious or ideo-
logical nature.

Fundamental Rights - Civil and political rights — Free-
dom of conscience.

Fundamental Rights - Civil and political rights — Non-
retrospective effect of law — Non-retrospective effect
of civil law.

Keywords of the alphabetical index :

Civil law / Freedom of conscience and belief / Non-
retrospective effect of laws / Separation of the Church
and the State.

Summary :

This case which was referred to the Constitutional
Court by a lower Court concerned certain provisions
of the Matrimonial and Family Code (adopted during
the Soviet period) prohibiting marriages registered in
church. Article 38 of the Constitution (1992) declares
that “the State shall also recognise marriages regis-
tered in church”. Therefore, the Constitutional Court
ruled that the above-mentioned norms contradict the
Constitution of the Republic of Lithuania.




Norway

Supreme Court

Supreme Administrative Court

There was no relevant constitutional case-law during
the reference period.
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Poland

Constitutional Tribunal

Reference period:
1 January - 30 April 1994

Statistical data

Types of review:
¢ Ex post facto review: 6
e Preliminary review: -

e Abstract review (Art. 22 of the Constitutional Tribunal
Act): 6

¢ Courts' referrals (“legal questions”, Art. 25 of the
Constitutional Tribunal Act): -

Challenged normative acts:
* Cases concerning the constitutionality of statutes: 6

e Cases on the legality of other normative acts under
the Constitution and statutes: 2

Decisions :
e Cases decided on their merits: 6

¢ Cases discontinued pursuant to Art. 4 of the Consti-
tutional Tribunal Act on the ground that the legal
provisions in question were no longer in force: -

Rulings:

e The statutes in question to be wholly or partly uncon-
stitutional (or the acts of lower rank to violate the
provisions of superior laws and the Constitution): 5

¢ Upholding the constitutionality of the provisions in
question: 1

Resolutions containing universally binding interpreta-
tions of laws (Art. 13 of the Constitutional Tribunal Act) :

¢ Binding interpretations of laws issued : 7
¢ Motions requesting such interpretations rejected: 1

Subject matter of important decisions:

Local self-government

(case No. K 9/93 — 18 January 1994)
(case No. W 6/94 — 16 March 1994)
(case No. W 9/93 - 23 March 1994)
(case No. W 2/94 — 13 April 1994).

Principle of social justice.

Principle of equality
(case No. K 15/93 — 15 February 1994).

Taxation — governing principles
(case No. K 13/93 — 29 March 1994)
(case No. K 10/93 — 11 April 1994).
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Prohibition of ex post facto laws
(case No. K 13/93 - 29 March 1994).

Legal status of persons performing public duties
(case No. W 2/94 — 13 April 1994).

Other information:

Within the reference period the Sejm upheld some of
the recent Tribunal's rulings on the unconstitutionality
of statutes:

* on the 10th sitting (20-21 January 1994):

— decision of 29 January 1992 (case No. K 15/91),
concerning the 1991 State Budget,

— decision of 20 October 1992 (case No. K 1/92),
regarding the provisions of the Act on Foreigners,

¢ on the 11th sitting (3-4 February 1994):

~ decision of 23 February 1993 (case No. K 10/92),
regarding the Law on Farmers’ Social Security,

— decision of 19 October 1993 (case No. K 14/92),
concerning the revision of the Pensions Act
(postponing the valorization of the pensions),

— three decisions concerning the Employment and
Unemployment Act: of 6 April 1993 (case No.
K 7/92), of 1 June 1993 (case No. P 2/92), of 13
July 1993 (case No. P 7/92).

On its 13th sitting (3-5 March 1994) the Sejm recalled
Judge Mieczyslaw Tyczka from the Tribunal after his
resignation.

On the 15th sitting of the Sejm (17-18 March 1994) the
President of the Tribunal, Judge Andrzej Zoll, present-
ed to the House the report on the Tribunal's activity in
1993. He suggested to urge the enactment of the draft
law revising the Constitutional Tribunal Act in order to
confer on the Tribunal's rulings on the unconstitutional-
ity of statutes binding authority.




Important decisions

Identification :
a) Poland / b) Constitutional Tribunal / ¢) / d) Decision
of 18 January 1994 / e) Case No. K 9/93 / f) / g).

Keywords of the systematic thesaurus:

Constitutional Justice - Types of litigation - Litigation
in respect of the distribution of powers between cen-
tral government and its subdivisions.

Constitutional Justice — Types of litigation — Litigation
in respect of the formal validity of normative measures.

Constitutional Justice ~ The subject of review — Laws
and other rules having the force of law.

Constitutional Justice — The subject of review - Rules
issued by the executive.

Constitutional Justice — Constitutional proceedings —
Types of claim — Claim by a public body — Organs of
decentralised authorities.

Constitutional Justice — Constitutional proceedings -
Types of claim — Type of review - Ex post facto review.

Keywords of the alphabetical index :

Local self-government.

Summary :

Pursuant to Article 74 of the Constitutional Act of 17
October 1992 (“Small Constitution”) the activity of
local self-government (commune) units is subject to
supervision. The scope and the rules of the supervision
as well as the competence of the supervisory author-
ities shall be specified by law.

In order to provide communes and their associations
with finance control, the Regional Accounting Chambers
were established by the law of 7 October 1992. The
act creating the Chambers complies with the provisions
of the Constitutional Act. The regulation (decree) of the
Prime Minister on particular aspects of the organisa-
tion of the Chambers and their competences does
not infringe the Constitutional Act nor the law on the
Regional Accounting Chambers.

Supplementary information :

See also the decision of 12 October 1993 (case No. K
4/93).

Identification :
a) Poland / b) Constitutional Tribunal / ¢) / d) Decision
of 15 February 1994 / e) Case No. K 15/93 /1) / g).

Keywords of the systematic thesaurus :

Constitutional Justice — Types of litigation — Litigation
in respect of fundamental rights and freedoms.

Constitutional Justice — The subject of review — Laws
and other rules having the force of law.

Constitutional Justice — Constitutional proceedings —
Types of claim — Claim by a public body — Other.

Constitutional Justice — Constitutional proceedings —
Types of claim — Type of review - Ex post facto review.

Institutions ~ Principles of State organisation — Other.
Fundamental Rights — Civil and political rights — Equality.

Keywords of the alphabetical index :
Combatants.

Summary :

One of the provisions of the 1991 Act on Combatants,
War and Post-War Repression Victims excludes the
possibility that combatants’ rights specified by the Act
may be acquired by persons who were employed by
the machine of repression. According to the provision
in question, this prohibition covers, inter alia, all per-
sons irrespective of the posts occupied who were
employed by organs of the ministry of internal affairs
during the years of communist government.

Granting particular rights and privileges on the ground
of combatants’ activities should be — in the Tribunal's
opinion — motivated by the principles of justice. There-
fore the Tribunal has not objected to the fact that all
persons who collaborated with the organs of repres-
sion, the main purpose of which was to liquidate inde-
pendence movements, have been excluded from the
group entitled to veterans’ privileges. However, the
Tribunal declared it contrary to the constitutional prin-
ciples of justice and equality that persons who had
carried out their duties in order to protect public inter-
ests (i.e. maintaining public safety, preventing crimes)
were also covered by the prohibition. The provision in
question was also found contrary to Article 26 of the
International Covenant of Civil and Political Rights.

&P

Identification :
a) Poland / b) Constitutional Tribunal / ¢) / d) Resolution
of 16 March 1994 / e) Case No. W 6/94 /1) / g).

Keywords of the systematic thesaurus :

Constitutional Justice — Types of litigation — Other lit-
igation.
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Constitutional Justice — The subject of review — Legis-
lative or quasi-legislative regulations.

Constitutional Justice — Constitutional proceedings —
Types of claim — Claim by a public body — Executive
bodies.

Constitutional Justice — Constitutional proceedings —
Types of claim — Type of review — Ex post facto review.

Keywords of the alphabetical index :

Local self-government.

Summary :

In compliance with the 1990 Act on Local Self-
Government, commune councils are elected for a peri-
od of four years beginning on the day of elections.
The Act, however, has not specified the expiry date of
the term of a council elected ahead of the scheduled
time (e.g. after recall of a council in a local referen-
dum). The Tribunal holds that in order to guarantee that
municipal elections are held on the same day in the
whole country, the term of a council elected ahead of
time (for less than four years) should expire four years
after the removed council had been elected.

Supplementary information :
See also the resolution of 7 July 1993 (case No. W 1/93).

Identification :
a) Poland / b) Constitutional Tribunal / ¢) / d) Decision
of 29 March 1994 / e) Case No.K 13/93 /1) / g).

Keywords of the systematic thesaurus:
Constitutional Justice — Types of litigation - Litigation
in respect of fundamental rights and freedoms.

Constitutional Justice — The subject of review — Laws
and other rules having the force of law.

Constitutional Justice - Constitutional proceedings -
Types of claim — Claim by a public body - Other.

Constitutional Justice — Constitutional proceedings -
Types of claim - Type of review - Ex post facto review.

Institutions - Principles of State organisation — Rule of
law.

Institutions — Public finances — Taxation — Governing
principles.

Keywords of the alphabetical index :

Personal income tax / Prohibition against ex post facto
laws (lex retro non agit).
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Summary :

Under the 1991 Personal Income Tax Act (which came
into force on 1 January 1992) the tax rate increases
according to the amount of taxable income (progres-
sive taxation). The Act laid down the rule that taxable
income brackets should be subject to valorisation in
order to follow the inflation rate. The provisions of a
law enacted in March 1993 withdrew this rule and
maintained the 1992 brackets.

The Tribunal considered that the provisions in doubt
infringed upon the prohibition of laws with retrospec-
tive effect (lex retro non agit). Moreover, they were
found to be in contradiction with the rule that tax
regulations should be modified and published before
the beginning of the tax year. Having considered the
above, the Tribunal declared the provisions in question
to be inconsistent with the constitutional rule of law
principle.

Supplementary information :

See also the decision of 29 January 1992 (case No. K
15/91).

Identification :

a) Poland / b) Constitutional Tribunal / ¢) Resolution
of 23 March 1994 / e) Case No. W 9/93 /1) / g).

Keywords of the systematic thesaurus:

Constitutional Justice — Types of litigation — Other lit-
igation.

Constitutional Justice — The subject of review — Legis-
lative or quasi-legislative regulations.

Constitutional Justice — Constitutional proceedings —
Types of claim ~ Claim by a public body — Other.

Constitutional Justice — Constitutional proceedings ~
Types of claim — Type of review — Ex post facto review.

Keywords of the alphabetical index :

Local self-government / Educational system.

Summary :

The Educational System Act of 1991 provides that
candidates for the post of director of a school (or other
educational institution) shall be selected by obligatory
open competition. In the case of a school run by a unit
of local self-government (commune), the competence
to elect the selection committee and to establish the
rules of competition shall be vested in the commune
council. Unless the provisions of law state otherwise,



the competences of a commune council cover all the
tasks reserved for a commune by law.

=X

Identification :

a) Poland / b) Constitutional Tribunal / ¢) / d) Resolution
of 13 april 1994 / e) Case No. W 2/94) / f) / g).

Keywords of the systematic thesaurus :

Constitutional Justice — Types of litigation — Other lit-
igation.

Constitutional Justice — The subject of review - Legis-
lative or quasi-legislative regulations.

Constitutional Justice — Constitutional proceedings —
Types of claim — Claim by a public body — Other.

Constitutional Justice — Constitutional proceedings —
Types of claim — Type of review — Ex post facto review.

Keywords of the alphabetical index :

Local self-government / Legal status of persons per-
forming public duties.

Summary :

Under the “Small Constitution” of 17 October 1992,
deputies, senators, and members of local self-govern-
ment authorities are forbidden to engage in any activ-
ity inconsistent with exercising a mandate, office or
function. In particular, according to the 1992 law, the
aforementioned persons cannot be members of a man-
agement board, a supervisory board or an audit board
of a company in which the State Treasury is a share-
holder. The Tribunal has decided that this prohibition
also covers membership in organisations in which the
State Treasury is the only shareholder.

The members of local self-government authorities can-
not perform any functions in the organs of a company
set up with the participation of a commune (or an
association of communes). It has been ascertained by
the Tribunal that this prohibition applies to the members
of the local council of both the commune where the
company has its seat and the commune within the
territory of which the company carries out its com-
mercial activity.

Supplementary information :

See also the resolution of 2 June 1993 (case No. W
17/92).
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Portugal

Constitutional Court

Reference period:
1 September 1993 - 30 April 1994

Statistical data

¢ Total of 772 judgments, of which:

® Prior scrutiny : 3 judgments

* Subsequent scrutiny in abstracto: 17 judgments
* Appeals: 583 judgments, of which:

— Substantive issues: 423

— Applications: 54

— Procedural issues: 106
e Complaints: 37 judgments

e Political parties and coalitions: 13 judgments

¢ Electoral disputes: 114 judgments

e Election of the European Parliament: 3 judgments
¢ Assets and income declarations: 1 judgment.

¢ Disbandment of fascist organisations: 1 judgment.
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Important decisions

Identification :

a) Portugal / b) Constitutional Court / ¢) 2nd Chamber
/ d) 4 November 1993 / e) Judgment No. 634/93 /
f) Desertion as an offence (Merchant Navy) / g)
Official Gazette (11), 31 March 1994.

Keywords of the systemnatic thesaurus:

Constitutional Justice — Types of litigation - Litigation
in respect of fundamental rights and freedoms.

Fundamental Rights — Economic, social and cultural
rights — Freedom to choose one's profession.

Keywords of the alphabetical index :

Factual scrutiny / Fishing / Forced labour / Criminal law
/ Principle of proportionality.

Summary :

The provision of the Criminal and Disciplinary Code
of the Merchant Navy under which a member of the
ship’s crew who fails to board ship without a valid
excuse is punished as a deserter, even if his duties are
not directly linked to the operation and maintenance
of the ship, violates the constitutional principles of
justice and proportionality resulting from the principle
of the democratic rule of law.

Identification :

a) Portugal / b) Constitutional Court / c) Plenary
Assembly / d) 9 November 1993 / e) Judgment No.
703/93 / f) Eligibility / g) Official Gazette (Il), 20
January 1994.

Keywords of the systematic thesaurus :

Constitutional Justice — Types of litigation — Electoral
disputes — Local elections.

Fundamental Rights — Civil and political rights - Electoral
rights.

Keywords of the alphabetical index :
Eligibility / Local authorities / Access to public office.

Summary :

In an appeal case pertaining to candidatures in local
authority elections, a court of first instance had ruled
that certain candidates were not eligible on the grounds



that they were not resident in the locality in question.
The Constitutional Court ruled that, in accordance with
legislation and case-law, all electors were eligible to
stand in local authority elections even if they were not
registered as electors in the electoral constituency where
they intended to stand.

Supplementary information :

The power to pass judgment in the case of appeals
pertaining to candidatures in elections is one of the
powers belonging to the Portuguese Constitutional
Court in respect of electoral disputes.

Identification :

a) Portugal / b) Constitutional Court / ¢) 2nd Chamber
/ d) 10 November 1993 / e) Judgment No. 703/93 /
) Legislative authorisation / g) Official Gazette (I,
31 March 1994.

Keywords of the systematic thesaurus :

Constitutional Justice — Types of litigation — Litigation
in respect of the distribution of powers between State
authorities.

Fundamental Rights — Governing principles — Limits
and restrictions.

Keywords of the alphabetical index :

Legislative powers / Rights, freedom and safeguards /
Duration of legislative authorisation / Extradition.

Summary :

Legislation on international legal co-operation in crim-
inal matters and, in particular, on extradition concerns
fundamental rights; the Assembly of the Republic
therefore has exclusive powers unless it grants the
Government a legislative authorisation in this respect.

The question of whether the executive has passed legis-
lative measures in accordance with the authorisation
granted to it by the Assembly of the Republic and, in
particular, within the time-limit set in respect of that
authorisation, raises, in turn, the question of at what
moment the executive passes the authorised legislative
measures (a debate which is as old as the Portuguese
Constitution itself).

The Constitutional Court has ruled that the decisive
moment is that when the legislative measure is passed
by the Cabinet.

Supplementary information :
Case-law unchanged since Judgment No. 150/92.

Identification :

a) Portugal / b) Constitutional Court / ¢) Plenary
Assembly / d) 23 November 1993 / e) Judgment No.
748/93 / f) Disqualification from elections / g) Official
Gazette (I-A), 23 December 1993.

Keywords of the systematic thesaurus :

Constitutional Justice — Types of litigation — Litigation
in respect of fundamental rights and freedoms.

Constitutional Justice — Constitutional proceedings -
Types of claim — Claim by a public body.

Fundamental Rights - Civil and political rights — Electoral
rights.

Keywords of the alphabetical index :

Subsequent scrutiny / Right to vote / Participation in
public life / Disqualification from elections / Limits on
sentences/ Automatic effect of sentences.

Summary :

The constitutional provision according to which “no
sentence shall automatically entail loss of civil, profes-
sional or political rights" results from the fundamental
principle of respect for human dignity and respect for
fundamental rights; under this provision no sentence
may lead automatically to the loss of civil, professional
or political rights.

It follows that the rules contained in various electoral
acts, under which persons given custodial sentences for
deliberate offences lose their right to vote, are uncon-
stitutional.

Supplementary information :

Established case-law.

Identification :

a) Portugal / b) Constitutional Court / c) Plenary
Assembly / d) 18 January 1994 / e) Judgment No.
17/94 / f) Fascist organisation / g) Official Gazette
(11), 31 March 1994.

47



Keywords of the systematic thesaurus :

Constitutional Justice — Types of litigation ~ Restrictive
proceedings — The banning of political parties.

Constitutional Justice — Constitutional proceedings —
Procedure - Special procedures.

Institutions — Miscellaneous — Political parties.

Fundamental Rights — Governing principles — Limits
and restrictions.

Keywords of the alphabetical index :

Political parties / Disbandment of a political party /
Fascist ideology / Freedom of association.

Summary :

Act No. 64/78 ~ a legislative measure required to
implement the constitutional rule prohibiting organi-
sations which espouse fascist ideology - differentiates,
from a procedural point of view between, on the one
hand, the legal identification of an organisation as
espousing this ideology and the call for its disbandment
and, on the other hand, the criminal consequences con-
nected with forming organisations of this type.

Despite the inevitable inter-dependence and comple-
mentarity of this identification and the criminal con-
sequences, the powers of the Constitutional Court are
limited to the issue of whether the organisation in
question adopts a fascist ideology and whether, con-
sequently, it must be compulsorily disbanded.

The Constitution and the law prohibit neither individual
espousal of fascist ideology nor the public expression,
the defence or the propagation of this ideology ; they
do, however, prohibit the existence of organisations
which are set up for those purposes.

Since the legislative concept of “organisation” is a very
broad one, and given that this is a matter of restricting
fundamental rights, freedoms and guarantees, special
care must be taken when putting Act No. 64/78 into
practice.

The concept of an organisation espousing fascist ideol-
ogy is determined, prima facie, by its very raison d'étre,
and by its constitutional justification; it must be gauged
according to present day circumstances and not only in
historical terms. -

Supplementary information :

Although, in the Court's opinion, the organisation con-
cerned was apparently liable for prosecution, the Court
did not in the event have to decide since, before a case
could be brought, the organisation had already volun-
tarily and permanently disbanded.
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Identification :

a) Portugal / b) Constitutional Court / ¢) Plenary
Assembly / d) 8 February 1994 / e) Judgment No.
148/94 f) Enrolment charges / g) Official Gazette (I-A),
3 May 1994.

Keywords of the systematic thesaurus :

Constitutional Justice — Constitutional proceedings —
Types of claim — Claim by a public body.

Fundamental Rights — Economic, social and cultural
rights — Right to be taught.

Keywords of the alphabetical index :

Subsequent scrutiny / Registration charges / State
higher education / Principle of equality / Cultural rights.

Summary :

The Court was called upon to give its opinion on the
constitutionality of certain provisions amending the
system for fixing registration and enrolment charges
at State higher education establishments. The Court
ruled that these provisions were unconstitutional since
they failed to fix a ceiling on these charges.

Identification :

a) Portugal / b) Constitutional Court / ¢) Plenary
Assembly / d) 8 February 1994 / e) Judgment No.
150/94 / ) Tax offences / g) Official Gazette (I-A), 30
March 1994. ,

Keywords of the systematic thesaurus:

Constitutional Justice — Constitutional proceedings -
Decisions — Effects — Influence of judgments on the
functioning of State organs and on everyday conduct.

Fundamental Rights — Civil and political rights — Non-
retrospective effect of law — Non-retrospective effect
of taxation law.

Keywords of the alphabetical index :

Abstract scrutiny / Non-retrospective effect of crimi-
nal law / Tax offences.

Summary :

Since under the new criminal law on non-customs
related tax offences types of conduct which were pre-
viously considered to be criminal offences are no longer
considered as such, the law could be interpreted as
being more lenient on the accused.




Although expressly mentioned in the Constitution
solely in the context of criminal laws, the principle of
retrospective application of more lenient criminal laws
must also apply in matters of “contra-ordenagdo” (a
type of offence inspired by German law and sanctioned
by an administrative fine, but the decisions of which
may be appealed against before the law courts).

Supplementary information :

This is a generally binding declaration of unconstitu-
tionality, delivered following several hundred appeals
concerning decisions by courts which had held that
the rules in question were unconstitutional.

Identification :
a) Portugal / b) Constitutional Court / ¢) 2nd Chamber
/ d) 1 March 1994 / e) Judgment No. 195/94 / f)

Parliamentary committees of enquiry / g) Official Gazette
(1), 12 May 1994.

Keywords of the systematic thesaurus :

Constitutional Justice — Types of litigation — Litigation
in respect of jurisdictional conflict.

Constitutional Justice — The subject of review - Parlia-
mentary rules.

Institutions — Principles of State organisation — Separ-
ation of powers.

Keywords of the alphabetical index:

Practical scrutiny / Parliamentary committees of en-
quiry / Assembly resolutions / Government measures
/ Judicial functions / Conflicting powers.

Summary :

Resolutions of the Assembly of the Republic are the
main form of political measure taken by this sovereign
body.

The concept of “rule”, however, in terms of monitor-
ing constitutionality, includes not only general and
abstract provisions but also any measure taken by
public authorities which provides for a rule of conduct
for individuals or governments, a criterion for decisions
by governments, a criterion for decisions by govem-
ments or judges or, in general, a model for the value
of types of behaviour. This functional and formal con-
cept of rules includes all provisions contained in legal
texts, even in the case of individual and concrete types
of provision, even if an administrative measure is incor-
porated — but not administrative measures stricto sensu
(that is, those not incorporated in legal texts), judicial
decisions and political or governmental measures.

Under Portuguese law, parliamentary enquiries are not
a judicial function — all they do is to entitle the Assembly,
by means of the information they provide, to take
(legislative or other) measures; they are therefore an
important instrument for the political supervision exer-
cised by the Assembly, especially in connection with
the assessment of governmental and administrative
measures.

Identification :

a) Portugal / b) Constitutional Court / ¢) 1st Chamber
/ d) 2 March 1994 / e) Judgment No. 204/94 f)
Emigration / g) Not yet published.

Keywords of the systematic thesaurus :

Constitutional Justice — Types of litigation — Litigation
in respect of fundamental rights and freedoms.

Fundamental Rights — Governing principles — Limits
and restrictions.

Fundamental Rights — Civil and political rights — Other.

Sources of constitutional law — Hierarchy — Hierarchy
as between national sources — The Constitution and
other sources of domestic law.

Keywords of the alphabetical index :

Practical scrutiny / Clandestine emigration / Conspiracy
/ Previous ordinary law.

Summary :

The right to emigrate, one of the “rights, freedoms and
guarantees” enshrined in the Constitution, is legally
covered by a special set of conditions set out in Article
18 of the Constitution.

This right is not, however, an absolute right and it is
constitutionally legitimate to establish conditions for
its exercise by ordinary legislation, although these
conditions are limited to this particular right.

Supplementary information :

Case-law already defined by the Constitutional Com-
mission (the body monitoring constitutionality, prior
to the establishment of the Constitutional Court).
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Romania

Constitutional Court

Reference period:
1 January 1994 - 30 April 1994

Statistical data

Types and number of decisions

e 2 decisions to review the constitutionality of laws
prior to promulgation
~ Average length of proceedings — 20 days

* 36 decisions on objections of unconstitutionality,
including:
~ 30 decisions by chambers on the merits
— Average length of proceedings — 90 days

* 6 decisions by chambers on appeals
— Average length of proceedings — 20 days

* 2 decisions on interpretation by the plenary court.
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Important decision

Identification :

a) Romania / b) Constitutional court / ¢) / d) / e)
Decision no. 30/6.04.1994 / f) / g) Monitorul Oficial
no. 100/18.04.1994.

Keywords of the systematic thesaurus :

Constitutiona! Justice — The subject of review — Laws
and other rules having the force of law.

Constitutional Justice — Constitutional proceedings —
Decisions — Types — Finding of constitutionality or
unconstitutionality.

Fundamental rights — Civil and political rights — Right

- to property.

Fundamental Rights — Economic, social and cultural
rights — Right to housing.

Keywords of the alphabetical index :

Right to domicile / Right to property / Non-retrospec-
tive effect.

Summary :

The de jure extension of current leasing agreements
on rented premises does not infringe the owner’s right
to dispose of his property, since it complies with Art. 43
of the Constitution and Art. 11 of the International
Covenant on Economic, Social and Cultural Rights.

The law does not, as alleged in the objection of uncon-
stitutionality, retrospectively give new effect to agree-
ments which have already expired, but allows certain
existing contractual relationships, previously formally or
tacitly renewed, to continue for a certain future period.

Supplementary information :

French and German case law on property rental.




Russia

Constitutional Court

Reference period:
4 February 1992 — 1 October 1993

Important decisions

Identification :

a) Russia / b) Constitutional Court / ¢) /d) 4 February
1992/ e) /) / @ Bulletin of the Congress of the People’s
Deputies of the Russian Federation and the Supreme
Soviet of the Russian Federation, 1992, No. 13, Art. 669.

Keywords of the systematic thesaurus:
Fundamental Rights — Civil and political rights — Equality.

Fundamental Rights — Economic, social and cultural
rights — Right to work.

Fundamental Rights — Economic, social and cultural
rights — Right to just and decent working conditions.

Sources of constitutional law — Categories — Quasi-
constitutional legislation and norms.

Sources of constitutional law — Categories — Other
international sources. '

Keywords of the alphabetical index :

Employment contract / Dismissal.

Summary :

A judgment of the Constitutional Court found uncon-
stitutional the practice of dismissing workers entitled
to a full old-age pension upon attainment of retirement
age, without taking other circumstances into account.

This practice was based on the provisions of the Labour
Code which granted the management of a company
(institution or organisation) the right to dismiss work-
ers. The Court found these provisions incompatible
with the Constitution and with the 1991 Declaration
of the Rights and Freedoms of the Individual and the
Citizen ; they also run counter to international texts on
individual rights and freedoms, by bringing about dis-
crimination and compromising equality of opportunity
and promotion in the field of labour and human activities.

Supplementary information :

The Russian Federation Act of 12 March 1992 repealed
the provisions at issue. The persons concerned were
reinstated and received back payment of their average
wage for the period of enforced unemployment.

Identification :

a) Russia / b) Constitutional Court / ¢) / d) 23 June
1992 / e) / f) / g) Bulletin of the Congress of People's
Deputies of the Russian Federation and the Supreme
Soviet of the Russian Federation, 1992, No. 30, Art. 1809.

Keywords of the systematic thesaurus :

Constitutional Justice — The subject of review — Court
decisions.

Fundamental Rights — Civil and political rights — Right
of access to courts.

Fundamental Rights — Economic, social and cultural
rights — Right to work.

Sources of constitutional law — Categories — Quasi-
constitutional legislation and norms.

Sources of constitutional law — Categories — Other
international sources.

Keywords of the alphabetical index :
Right of appeal.

Summary :

The Code of Civil Procedure of the Russian Federation
is contravened by Article 211 paragraph 5 of the Labour
Code of the RSFSR, Section 90 paragraph 4 of the Basic
Labour Laws, and point 27 of the plenary session decree
of the Supreme Court of the USSR, interpreting the
above-mentioned provisions; the latter laid down
excessively short time limits for appeals against deci-
sions by courts or higher authorities which refused rein-
statement, thereby infringing the right of citizens to
judicial protection of their rights and freedoms: no
exception to this constitutional right is tolerable. Nor
were they compatible with the corresponding provi-
sions of the Declaration of the Rights and Freedoms
of the Individual and Citizen of the RSFSR.

The judicial practices based on the application of the
norms in question are incompatible with the Constitution
and with international standards and norms concern-
ing human rights.

Supplementary information :

The provision in question (Article 211 of the Labour Code
of the RSFSR) was amended in September 1992.

Identification :

a) Russia / b) Constitutional Court / ¢) / d) 27 January
1993 / €) / ) / @) Bulletin of the Congress of the People’s
Deputies of the Russian Federation and the Supreme
Soviet of the Russian Federation, 1993 No. 14, Art. 608.
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Keywords of the systematic thesaurus :

Constitutional Justice ~ Constitutional jurisdiction —
Relations with other institutions — Courts.

Constitutional Justice - Types of litigation — Litigation
in respect of fundamental rights and freedoms.

Constitutional Justice — The subject of review — Court
decisions.

Constitutional Justice — The subject of review — Admin-
istrative acts.

Constitutional Justice — Common principles or tech-
niques of interpretation — Principle of equality.

Constitutional Justice - Common principles or tech-
niques of interpretation — Principle of fairness.

Constitutional Justice — Constitutional proceedings —
Decisions — effects.

Fundamental Rights — Economic, social and cultural
rights — Right to work.

Keywords of the alphabetical index:

Unemployment / Compensation for damage.

Summary :

Authorities which had dealt with a number of labour
disputes acted on citizens' requests for reinstatement
after unlawful dismissal and ordered compensation for
the period of non-employment (three months or one
year, as appropriate), without however taking account
of the actual length of the period of enforced unem-
ployment for the persons concerned. In their decisions,
they conformed to a number of rules contained in labour
legislation.

The Constitutional Court found these practices to be in
violation of the general principles of fairness, equality
before the law and the state's duty to guarantee the
rights and freedoms of individuals and citizens and to
make amends for any damage caused to the individual
by unlawful acts of public entities or agents, this set
of principles being defined in the Constitution of the
Russian Federation.

The judgment of the Constitutional Court restored the
infringed rights of citizens. In its capacity as the super-
visory authority, the Supreme Court of the Russian
Federation in turn reviewed all court decisions chal-
lenged by the complainants.

Identification :
a) Russia / b) Constitutional Court /c) /d) 5 February
1993/ ) / f) / g) Bulletin of the Congress of People's

Deputies of the Russian Federation and the Supreme
Soviet of the Russian Federation, 1993, No. 12, Art. 445,
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Keywords of the systematic thesaurus:

Constitutional Justice — The subject of review — Admin-
istrative acts.

Fundamental Rights — Civil and political rights — Equality.

Fundamental Rights — Civil and political rights - Right
of access to courts.

Fundamental Rights — Economic, social and cultural
rights — Right to housing.

Keywords of the alphabetical index :

Unlawful occupation of buildings / Eviction.

Summary :

A judgment of the Constitutional Court deemed con-
stitutional the customary practice of referring to the
ordinary courts disputes concerning the assignment of
housing only in cases where the application is based
on civil law obligations. However, if the dispute goes
beyond the sphere of civil law, the application is not
amenable to judicial review.

The same Court judgment describes as unconstitu-
tional the practice of administrative eviction of citizens
spontaneously occupying residential premises: these
were evictions sanctioned solely by the public prose-
cutor, with no right of judicial appeal for the persons
evicted, and the Constitutional Court considered that
such practices violate the principle of equality for all
before the law and before the courts and restricted
the right on citizens to judicial protection.

Identification :

a) Russia / b) Constitutional Court / ¢) / d) 26 February
1993 / e) / f) / g) Bulletin of the Congress of People's
Deputies of the Russian Federation and the Supreme
Soviet of the Russian Federation, 1993, No. 19, Art. 702.

Keywords of the systematic thesaurus :

Constitutional Justice — Types of litigation — Electoral
disputes — Parliamentary elections.

Institutions — Principles of State organisation — Separation
of powers.

Institutions — Legislative bodies.

Fundamental Rights — Civil and political rights — Electoral
rights.

Keywords of the alphabetical index :
Incompatibility.




Summary :

By virtue of the separation of powers, if a people’s
deputy of the Russian Federation is appointed to exer-
cise a function incompatible with the fulfilment of the
duties of a people's deputy of the Russian Federation
(particularly in the case of federal ministerial posts),
his term of office as a deputy must be cut short. The
disputed practice of revoking a deputy’s right tosit in
parliament is compatible with the Constitution.

Identification :

a) Russia / b) Constitutional Court/c)/d) 16 April 1993
/ e) / f) / g Bulletin of the Congress of People’s Deputies
of the Russian Federation and the Supreme Soviet of
the Russian Federation, 1993, No. 29, Art. 1141.

Keywords of the systematic thesaurus :

Constitutional Justice — The subject of review — Court
decisions.

Fundamental Rights — Civil and political rights — Equality.

Fundamental Rights — Civil and political rights — Right
of access to courts.

Fundamental Rights — Economic, social and cultural
rights — Right to work.

Sources of constitutional law — Categories — Written
rules — Other interational sources.

Keywords of the alphabetical index:

Members of the public prosecution department.

Summary :

The People's Courts of the Russian Federation refused
to consider applications for the reinstatement of former
staff members of the public prosecutor’s office, relying
on certain rules relating to in the existing legislation in
respect of the public prosecution department of the
Russian Federation and to labour law, by virtue of which
labour disputes involving certain categories of workers
could not be determined by courts. In other words, the
regulations applicable to prosecutors and to investiga-
tive agents in particular departed from the ordinary law
relating to labour disputes.

The Constitutional Court found that these practices
were unconstitutional, infringed the constitutional right
of all citizens to the legal protection of their rights and
freedoms, interfered with equality in respect of the right
to work and ignored internationally accepted norms
and standards.

Supplementary information :

A presidential decree has laid down regulations concern-
ing the federal public service, which give civil servants
the right of appeal in labour disputes.

Identification :

a) Russia / b) Constitutional Court / ¢) / d) 19 May
1993 / e) / f) / g) Russian Gazette, 25 May 1993.

Keywords of the systematic thesaurus :

Constitutional Justice — Constitutional proceedings —
Types of claim — Claim by a private body or individual
— Natural person.

Constitutional Justice — Constitutional proceedings —
Decisions — Effects — Temporal effect.

Fundamental Rights — Civil and political rights -
Freedom of the written press.

Fundamental Rights — Civil and political rights — Right
of access to courts.

Keywords of the alphabetical index :
Summary :

In delivering a judgment concerning the property,
the founding and the registration of the newspaper
“Izvestia", the Supreme Soviet encroached on the field
of judicial power, as it lies solely with civil or arbitra-
tion courts to deal with disputes concerning the status
of persons who establish firms, the contractual oblig-
ations of such firms, the disposal of their assets, etc. The
Supreme Soviet infringed the constitutional provisions
on the right to judicial protection and the administration
of justice on the basis of equality of the parties before
the law and before the courts in all judicial disputes.

By its decision, the Supreme Soviet had restricted the
rights of a newspaper as a major medium of informa-
tion and the possibilities of its publication, as well as
the right of its staff to seek, obtain and freely dissem-
inate information.

Following an individual complaint by the members of
the team of journalists belonging to the newspaper's
editorial staff, the Constitutional Court declared the
decision in question to be incompatible with the Consti-
tution of the Russian Federation. The legal position
subsequent to the application of the decision was
restored to its previous state.
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Identification :

a) Russia / b) Constitutional Court /c) /d) 1 October
1993 /e)/f)/ g).

Keywords of the systematic thesaurus :

Fundamental Rights - Civil and political rights ~ Right
of access to courts.

Fundamental Rights — Economic, social and cultural
rights — Right to work.

Sources of constitutional law - Hierarchy — Hierarchy
as between national sources - Hierarchy emerging
from the Constitution - In general.

Keywords of the alphabetical index :

Transitory law.

Summary :

Article 63 of the Constitution, in its wording of 21 April
1992, guarantees everyone the judicial protection of
his or her rights and freedoms without any exception.
However, the practice of appeals against dismissal to
the superior administrative authority and the consid-
eration of such appeals by the said authority was in
keeping with the pre-existing constitutional provisions
on this subject.

The instruments of international law concerning human
rights contain no mandatory provisions on the exer-
cise of judicial protection solely by the courts. The State
is obliged to guarantee the right of all persons to receive
legal protection not only from the judicial authorities,
but from the administrative authorities or any other
competent authority.

The Constitutional Court took as its starting point the
fact that the settlement of this question was bound up
with the problem of the retroactive effect to be given
to constitutional provisions and the rules of labour leg-
islation, as there was no possible legislative solution.
Indeed, a former worker's application for reinstatement
indirectly harms the interests of the person replacing
him in the disputed post. With this in mind, the Court
acknowledged that the handling of the disputed dis-
missals by the higher administrative authorities, in
accordance with the labour legislation in force prior to
21 June 1990, was in conformity with Article 56 of the
Russian Constitution, in its wording of 12 April 1978.
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Slovenia

Constitutional Court

Reference Period:
1 January — 30 April 1994

Statistical data

Number of decisions

The Constitutional Court held 13 sessions during this
period, in which it dealt with 102 cases in the field of
the protection of constitutionality and legality (cases
denoted U- in the Constitutional Court register). There
were 108 unresolved cases from the previous year at
the start of the period (1 January 1994). The Consti-
tutional Court accepted 83 new cases in the period of
this report, confirming the trend of a steady increase
in the number of new cases over the last four years.

In the same period, the Constitutional Court resolved:
® 38 cases, of which there were

- 13 Decisions and

— 25 Resolutions.
All Decisions (13) have been published in the Official
Gazette of the Republic of Slovenia, while the Resolutions
of the Constitutional Court are not as rule published in
an official bulletin, but only handed over to the par-
ticipants in the proceedings. However, all decisions and
resolutions are published in an official collection.

The content of the cases resolved in this period was
the following:

* organisation of the National Assembly (1);

* parliamentary enquiry (1);

* local self-government (1);

e clectoral system (2);

¢ military courts (1)

* regional planning, or the regime of building land (6) ;
* public utility services (2);

* taxes, fees and duties (6);

e privatisation of former social property (2);

* state control of prices (1)

* transformation of the status of the enterprises (2);
* housing administration (5);

* marriage and family relations (1);

 citizenship (1);

o status of foreigners (1);

® pension insurance (2);

¢ education (2);

* registration of sports club members (1);

In the reference period the new Law on the Consti-
tutional Court of the Republic of Slovenia was adopted
(Official Gazette RS, No. 15/1994). New rules of pro-
cedure are currently in the process of adoption by the
Constitutional Court.



Important decisions

Identification :

a) Slovenia / b) Constitutional Court of the Republic
of Slovenia / ¢) / d) 21 January 1994 /e) U-1-13/94
/ ) /1 g) Official gazette of the Republic of Slovenia,
No. 6/94.

Keywords of the systematic thesaurus :

Constitutional Justice — Types of litigation — Litigation
in respect of fundamental rights and freedoms.

Constitutional Justice — Types of litigation — Litigation
in respect of the distribution of powers between cen-
tral government and its subdivisions.

Constitutional Justice — The subject of review — Laws
and other rules having the force of law.

Constitutional Justice — Constitutional proceedings —
Types of claim — Claim by a public body — Organs of
decentralised authorities.

Constitutional Justice ~ Constitutional proceedings —
Decisions — Types — Annulment.

Constitutional Justice — Constitutional proceedings —
Decisions — Types — Finding of constitutionality or
unconstitutionality.

Constitutional Justice — Constitutional proceedings —
Decisions — Pronouncement and publication — Publication
— Publication in the official journal/gazette.

Constitutional Justice — Constitutional proceedings —
Decisions — Pronouncement and publication — Publication
— Publication in an official collection.

Constitutional Justice — Constitutional proceedings -
Decisions — Effects — Effect erga omnes.

Constitutional Justice — Constitutional proceedings —
Decisions — Effects — Influence of judgments on the
functioning of State organs and on everyday conduct.

Constitutional Justice — Common principles or tech-
niques of interpretation — The social dimension of the
rule of law.

Constitutional Justice — Common principles or tech-
niques of interpretation — Principles of legality.

Constitutional Justice — Common principles or tech-
niques of interpretation — Principle of equality.

Institutions — Executive bodies — Territorial administra-
tive decentralisation — Municipalities.

Fundamental Rights — Civil and political rights — Right
to participate in political activity .

Keywords of the alphabetical index :

Assessment of the affected constitutionally protected
values in the process of assessing constitutionality /
Conflict of constitutional values / Equality before the
law / European Charter on local self-government /

Extension of the term of office of the bodies of the
existing municipalities / Implementation of local self-
government / Principle of legal protection / Principle
of a state governed by the rule of law / Separate
opinion of a judge at the Constitutional Court / Trans-
formation of the existing municipalities into new local
self-governing communities / Deadlines, referendum,
dynamics / Warning decision of the Constitutional Court
/ New techniques in decision-making.

Summary :

The transitional provision of the Law on Local Self-
Government (Official Gazette of the Republic of
Slovenia, No. 72/93), introducing a dual (parallel)
system (old and new) of local self-government and
defining the deadlines for referendums and elections,
which cannot be implemented, is not in accordance
with Articles 2, 9, 14 and 139 of the Constitution.

Identification :

a) Slovenia / b) Constitutional Court of the Republic
of Slovenia / ¢) / d) 3 February 1994 /e) U-I-9/92
/ ) / g) Official Gazette of the Republic of Slovenia,
No. 9/94.

Keywords of the systematic thesaurus :

Constitutional Justice — Types of litigation — Litigation
in respect of fundamental rights and freedoms.

Constitutional Justice — The subject of review — Laws
and other rules having the force of law.

Constitutional Justice — Constitutional Proceedings —
Types of claim — Claim by a private body or individual
— Natural person.

Constitutional Justice — Constitutional proceedings —
Decisions — Types — Annulment.

Constitutional Justice — Constitutional proceedings —
Decisions — Pronouncement and publication — Publication
- Publication in the official journal/gazette.
Constitutional Justice — Constitutional Proceedings —
Decisions — Pronouncement and publication — Publication
in an official collection.

Constitutional Justice — Constitutional proceedings ~
Decisions — Effects - Effect erga omnes.

Fundamental Rights — Civil and political rights — Right
to property.

Keywords of the alphabetical index :

Property’s economic, social and ecological function /
Management of multi-apartment buildings — caretaker
— registration / Restricting of property rights in the pub-
lic interest.
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Summary :

The provision of Article 30 of the Housing Law (Official
Gazette of the Republic of Slovenia, No. 18/91-1)
preventing the owners of apartments in multi-apart-
ment buildings from appointing as caretaker a natural
person who is not an entrepreneur, is not in accordance
with the Constitution, since other provisions already
guarantee the preservation of the economic and social
function of apartments.

Identification :
a) Slovenia / b) Constitutional Court of the Republic of
Slovenia/ c) /d) 17 March 1994 /e) U-1-145/93 /

f) / g) Official Gazette of the Republic of Slovenia,
No. 18/94.

Keywords of the systematic thesaurus :

Constitutional Justice - Types of litigation - Litigation
in respect of the distribution of powers between State
authorities.

Constitutional Justice — The subject of review — Laws
and other rules having the force of law.

Constitutional Justice — The subject of review — Rules
issued by the executive.

Constitutional Justice — Constitutional proceedings —
Types of claim — Claim by a public body — Organs of
decentralised authorities.

Constitutional Justice — Constitutional proceedings —
Decisions — Types - Finding of constitutionality or
unconstitutionality.

Constitutional Justice ~ Constitutional proceedings —
Decisions - Pronouncement and publication — Publication
- Publication in the official journal/gazette.

Constitutional Justice — Constitutional proceedings -
Decisions — Pronouncement and publication — Publication
- Publication in an official collection.

Constitutional Justice — Constitutional proceedings —
Decisions — Effects - Effect erga omnes.

Constitutional Justice — Constitutional proceedings -
Decisions — Effects — Temporal effect — Retrospective
effect.

Constitutional Justice — Constitutional proceedings —
Common principles or techniques of interpretation ~
Principle of reasonableness.

Constitutional Justice — Constitutional proceedings —
Common principles or techniques of interpretation —
Historical interpretation.

Institutions — Executive bodies — Powers.

56

Institutions — Economic duties of the State.

Fundamental Rights — Economic, social and cultural
rights — Commercial and industrial freedom.

Keywords of the alphabetical index :

Local self-government / Local affairs / Price control
competence.

Summary :

The Price Act (Official Gazette of the Republic of
Slovenia, No. 1/91-1) and the regulations of the
Government of Slovenia based thereof, whose consti-
tutionality and legality was contested by the applicant,
do not contravene the constitutional provisions on
local self-government. The constitutionally determined
system of local self-government has not yet been imple-
mented. In the period of transition from the previous
communal system to a system of local self-government
based on the separation of government commitments
and local affairs, the allegation that the transfer of
total price control competence onto government bod-
ies in the event of serious market and price-movement
distortions or with the object of forestalling monopo-
listic price formation contravenes the constitution, is
unsubstantiated. It is not justified to classify the injunc-
tion of such measures among local responsibilities
which solely concern the population of a given munic-
ipality, as provided for by the first paragraph of Article
140 of the Constitution. ’

Furthermore, the regulations of the Government of
Slovenia which the applicant contested do not con-
tradict the Price Act, since they comply with the con-
ditions for the imposition of price control measures
provided by that Act, considering the economic and
social circumstances in which they were adopted.

Identification :

a) Slovenia / b) Constitutional Court of the Republic
of Slovenia / ¢) / d) 17 March 1994 / ) U-1-217/93
/19 7g).

Keywords of the systematic thesaurus :

Constitutional Justice - Types of litigation - Litigation
in respect of fundamental rights and freedomes.

Constitutional Justice — The subject of review — Laws
and other rules having the force of law. '

Constitutional Justice — Constitutional proceedings —
Types of claim — Claim by a private body or individual
— Natural person.



Constitutional Justice — Constitutional proceedings —
Decisions — Types - Finding of constitutionality or
unconstitutionality.

Constitutional Justice — Constitutional proceedings —
Decisions — Pronouncement and publication — Publication
- Publication in an official collection.

Constitutional Justice ~ Constitutional proceedings —
Decisions - Effects — Effect erga omnes.

Fundamental Rights — Civil and political rights - Right
to a nationality.

Fundamental Rights — Civil and political rights - Linguistic
freedom.

Keywords of the alphabetical index :

Second pronouncement by the Constitutional Courtin
the same matter.

Summary :

The provision of the second clause of the first para-
graph of Article 10 of the Law on Citizenship of the
Republic of Slovenia (Official Gazette of the Republic
of Slovenia, Nos. 1/91-1, 30/91-1, 38/92 and 61/92),
which excludes dual citizenship, does not contravene
the Constitution. The non-fulfilment of legal condi-
tions stipulated by that provision does not entail a loss
of citizenship.

Identification :

a) Slovenia / b) Constitutional Court of the Republic
of Slovenia / ¢) / d) 17 March 1994 / e) U-1-10/94 /
N/ g).

Keywords of the systematic thesaurus :

Constitutional Justice — Types of litigation — Litigation
in respect of fundamental rights and freedoms.

Constitutional Justice — The subject of review — Laws
and other rules having the force of law.

Constitutional Justice — Constitutional proceedings —
Types of claim — Claim by a private body or individual
— Natural person.

Constitutional Justice — Constitutional proceedings —
Decisions — Types — Finding of constitutionality or
unconstitutionality. '

Constitutional Justice — Constitutional proceedings —

Decisions — Pronouncement and publication - Publication
~ Publication in an official collection.

Fundamental Rights — Civil and political rights — Equality.

Keywords of the alphabetical index :

Citizenship / Incompetence of the Constitutional Court
/ Status of citizens from other republics of the former
Socialist Federative Republic of Yugoslavia.

Summary :

The allegation that the Law on Foreigners (Official
Gazette of the Republic of Slovenia, No. 1/91-1) does
not conform with the Constitution is unfounded, since
the status of foreigners is also enjoyed by the citizens
of other republics of the former Socialist Federative
Republic of Yugoslavia who have settled in Slovenia.
They were granted the right to obtain Slovenian citizen-
ship if they so chose within six months from the entry
into force of the Law on Citizenship of the Republic
of Slovenia and if they had their permanent residence
in Slovenia. The acquisition of citizenship, and conse-
quently of citizenship rights, therefore depended on
the persons concerned themselves.

PR

Identification :

a) Slovenia / b) Constitutional Court of the Republic
of Slovenia / c) / d) 31 March 1994 / e) U-1-153/93
/ f) / g) Official Gazette of the Republic of Slovenia,
No. 21/94.

Keywords of the systematic thesaurus :

Constitutional Justice — Types of litigation — Litigation
in respect of fundamental rights and freedoms.

Constitutional Justice - The subject of review — Laws
and other rules having the force of law.

Constitutional Justice — Constitutional proceedings —
Types of claim — Claim by a private body or individual
— Non-profit-making corporate body.

Constitutional Justice — Constitutional proceedings —
Decisions — Types — Annulment.

Constitutional Justice — Constitutional proceedings —
Decisions — Pronouncement and publication - Publication
— Publication in the official journal/gazette.

Constitutional Justice - Constitutional proceedings ~
Decisions — Pronouncement and publication —~ Publication
— Publication in an official collection.

Constitutional Justice ~ Constitutional proceedings —
Decisions - Effects — Effect erga omnes.

Constitutional Justice — Constitutional proceedings —
Decisions - Effects ~ Temporal effect - Limit on retro-
spective effect.

Constitutional Justice - Common principles or tech-
niques of interpretation — Principle of equality.
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Fundamental Rights — Civil and political rights — Equality.
Fundamental Rights — Civil and political rights — Rights
of access to courts.

Fundamental Rights — Economic, social and cultural
rights — Right to social security.

Keywords of the alphabetical index :

Constitutional right to social security / Equal protec-
tion of rights /

Principle of equality before the law / Civilian war inva-
lidity / Restricting evidence.

Summary :

Legislation on the status and rights of civilian war
invalids which restricts the administering of proofs by
one group of claimants and enables other claimants
to furnish evidence by whatever means, is in conflict
with article 22 of the Constitution.

Identification :

a) Slovenia / b) Constitutional Court of the Republic
of Slovenia / ¢) / d) 7 April 1994 / €) U-1-212/93 / f)
/ g) Official Gazette of the Republic of Slovenia,
No. 22/94.

Keywords of the systematic thesaurus :

Constitutional Justice - Types of litigation — Litigation
in respect of the distribution of powers between State
authorities.

Constitutional Justice — The subject of review — Laws
and other rules having the force of law.

Constitutional Justice — Constitutional proceedings —
Types of claim - Claim by a public body — Organs of
decentralised authorities.

Constitutional Justice — Constitutional proceedings —
Decisions — Types — Finding of constitutionality or
unconstitutionality.

Constitutional Justice — Constitutional proceedings —
Decisions — Pronouncement and publication — Publication
- Publication in the official journal/gazette.

Constitutional Justice — Constitutional proceedings —
Decisions — Pronouncement and publication — Publication
~ Publication in an official collection.

Constitutional Justice — Constitutional proceedings —
Decisions — Effects - Effect erga omnes.

Constitutional Justice — Constitutional proceedings -
Decisions — Effects — Influence of judgments on the
functioning of State organs and on everyday conduct.

58

Constitutional Justice — Common principles or tech-
niques of interpretation — Principle of reasonableness.

Constitutional Justice — Common principles or tech-
niques of interpretation — Historical interpretation.

Keywords of the alphabetical index :

Housing / Interpretative character of the decision of the
Constitutional Court / Definition / Principle of equality
before the law / Rule of law / Principle of rationality
and legal security.

Summary :

The first paragraph of article 113 of the Housing Law
(Official Gazette of the Republic of Slovenia, No. 18/91-1)
is not in conflict with the Constitution, insofar as the
concept of municipality also embraces a particular
socio-political community — the city. On the day that
the Law took effect, the city became owner of social
housing and accommodation blocks obtained with the
solidarity and mutual funds of the housing economy.




Spain

Constitutional Court

Reference period:
1 January 1994 — 30 April 1994

Statistical data

Type and number of decisions
e Judgements: 129

e Decisions: 153

e Procedural Decisions: 1,373
Cases submitted: 1,423

Important decisions

Identification :
a) Spain / b) Constitutional Court / c) / d) 17 January

1994 / €) Judgment 7/1994 / f) / g) Published in the
Official State Bulletin of 17 February 1994.

Keywords of the systematic thesaurus :

Constitutional Justice — Types of litigation — Litigation
in respect of fundamental rights and freedoms.

Constitutional Justice — The subject of review — Court
decisions.

Fundamental Rights — Civil and political rights — Right
to a fair trial.

Keywords of the alphabetical index :

Paternity search / Biological examination / Violation of
the rights of the defence / Right to a trial without
delay / Duty to co-operate with the judiciary / Descent.

Summary :

Administering a blood test, to which the defendant has
refused to give his consent, in order to determine the
descent of a minor, in no way constitutes a violation of
the right to physical integrity or privacy. Against the
fundamental rights invoked should be set the duty to
protect the interests of the children and their right to
know their descent (Article 39 of the Constitution).

When the judicial authority holds that such an exam-
ination is necessary, the defendant has a duty to co-
operate, not only pursuant to his duty to co-operate
with the judiciary, but also pursuant to his duty to care
for his children.

In the case in point, the judicial authority accepted the
refusal of the person concerned to consent to a blood
test, even though the other evidence, while sufficient
to demonstrate that the paternity claim was not unrea-
sonable, was nevertheless insufficient on its own to
prove paternity. The disputed court decision therefore
constitutes a violation of the procedural rights of the
applicant (Article 24.1 of the Constitution), given that
the burden of proof falls to her.

In order to avoid causing delays which would have
imposed further restrictions on the appellant’s means
of defence, the court decisions violating her rights were
set aside. On the other hand, the decision given by the
court of second instance, which took into account the
additional descent claim, was upheld.

Supplementary information :

The opinion of one Constitutional Court Judge was
partly dissenting and partly in agreement.
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Identification :

a) Spain / b) Constitutional Court / ¢) / d) 31 January
1994 / e) Judgment 31/1994 / ) / g) Official State
Bulletin of 2 March 1994.

Keywords of the systematic thesaurus :

Constitutional Justice — Types of litigation — Litigation
in respect of fundamental rights and freedoms.

Constitutional Justice — The subject of review — Other.
Institutions — Legislative bodies.

Fundamental Rights — Civil and political rights — Rights
in respect of the audiovisual media and other means
of mass communication.

Fundamental Rights — Civil and political rights — Right
to information.

Keywords of the alphabetical index:

Cable television / Public utilities / Administrative con-
cession / Freedom of communication / Legislative
omission / Unconstitutionality through omission.

Summary :

The Court ordered the appellant company to cease
broadcasting cable television programmes locally, on
the grounds that it did not have the prior administrative
authorisation required, the Law considering television
as a public utility belonging to the State.

However, at the time, the legislator had still not drawn
up the rules governing the indirect management of
cable television. Such an omission in the legal rules
results in a de facto prohibition of this activity and
therefore violates the freedom of communication guar-
anteed by Article 201 a) and d) of the Constitution.

Identification :

a) Spain / b) Constitutional Court/ ¢) / d) 15 Februéry
1994 / €) Judgment 41/1994 / f) / g) Official State
Bulletin of 17 March 1994.

Keywords of the systematic thesaurus :

Constitutional Justice — Types of litigation - Litigation
in respect of fundamental rights and freedoms.

Constitutional Justice — The subject of review — Court
decisions.

Fundamental Rights - Governing principles — Effects.

Fundamental Rights — Governing principles — Limits
and restrictions.
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Fundamental Rights — Civil and political rights — Right
to information.

Fundamental Rights — Civil and political rights ~ Right
to respect for one's honour and reputation.

Keywords of the alphabetical index :

Right to communicate information freely / Accuracy
of information / Honour / Right to rectification.

Summary :

According to the case-law of the Constitutional Court,
in order to determine whether the disclosure of facts
concerning an individual and liable to damage their
reputation may be considered the legitimate exercise
of the right to broadcast information, two factors must
be considered, namely a) the interest and importance
of the information disclosed and b) the accuracy of
this information, not in the sense of unquestionable
accuracy of the facts, but in so far as the source and
purpose of the information has been checked. Thus,
before announcing a “news item"” (in this case a com-
plaint about the illegal hunting of a wild boar, lodged
by a group of individuals) all media must, while not
being obliged to check the foundation of the infor-
mation supplied, identify the source. In doing so, they
must take a minimum number of steps to confirm that
the content of the information contributes to public
debate and that the information disclosed is devoid of
all reasonably apparent inaccuracy.

Although the media may not be considered to be
the authors of a news item, and therefore cannot be
deemed to have authorial responsibility for such an
item, all media have a duty to be accessible to the
person whom the content of the news item concerns
and to allow that person to make statements which he
or she considers relevant.

. ‘.' v’.

Identification :

a) Spain / b) Constitutional Court / ¢) / d) 16 February
1994 / ) Judgment 49/1994 / f) / g) Official State
Bulletin of 17 March 1994.

Keywords of the systematic thesaurus :

Constitutional Justice — Types of litigation — Litigation
in respect of fundamental rights and freedoms.

Constitutional Justice - The subject of review = Court
decisions. '

Fundamental Rights — Civil and political rights — Equality.

Fundamental Rights — Economic, social and cultural
rights — Right to social security.



Keywords of the alphabetical index :

Equality before the law / Pensions / Discriminatory inter-
pretation / Social security / Domestic service / Statutory
presumptions.

Summary :

The Constitutional Court held that the interpretation
whereby certain provisions in respect of social security
are considered to prohibit the affiliation of the imme-
diate family of the head of a household to the Special
Domestic Service Social Security Scheme is contrary
to the principle of equality (Article 14 of the Spanish
Constitution) and is therefore discriminatory, since this
prohibition is based on the juris tentum presumption
that the relative in question does not work.

This interpretation does not take account of the fact
that the general legal system recognises that such a
professional relationship may exist between relatives.
Consequently, it is discriminatory since it does not
give the person concerned the chance to prove their
employed status and because it in no way requires the
Social Security Office to prove that this person does not
meet this requirement before denying them the Social
Security protection afforded to workers.

Identification :

a) Spain / b) Constitutional Court / ¢) / d) 28 February 1994
/ €) Judgment 57/1994 / f) / g) Official State Bulletin
of 24 March 1994.

Keywords of the systematic thesaurus:

Constitutional Justice — Types of litigation — Litigation
in respect of fundamental rights and freedoms.

Constitutional Justice ~ The subject of review — Admin-
istrative acts.

Fundamental Rights — Civil and political rights — Prohib-
ition of torture and inhuman and degrading treatment.

Fundamental Rights - Civil and political rights — Other.

Keywords of the alphabetical thesaurus :

Prison administration / Disciplinary sanction / Prisoners
/ Right to personal privacy.

Summary :

The appellant invoking constitutional protection - a
prisoner — disputed the decisions of the prison adminis-
tration upheld by the judicial authority to impose dis-
ciplinary sanctions on him for disobeying the orders of

a prison officer. These orders consisted of performing
exercises while completely naked during a body search.
The appellant having invoked the right not to be sub-
jected to inhuman or degrading treatment and the right
to personal privacy, the Constitutional Court exam-
ined the circumstances of the case and held that the
first right had not been violated but that the second,
the right to the protection of bodily privacy, had been
violated. The prison administration’s action could be
justified neither by a situation threatening the security
and order of the prison nor by the well-founded suspi-
cion that the prisoner was trying to bring in dangerous
objects or substances. The Court therefore held that
the disputed measures were not in conformity with
the guarantee of the right to personal privacy estab-
lished in Article 18.1 of the Constitution.

=8

Identification :

a) Spain / b) Constitutional Court / ¢) / d) 28 February
1994 / e) Judgment 58/1994 / f) / g) Official State
Bulletin of 24 March 1994.

Keywords of the systematic thesaurus :

Constitutional Justice — Types of litigation — Litigation
in respect of fundamental rights and freedoms.

Constitutional Justice — The subject of review — Court
decisions.

Fundamental Rights — Civil and political rights — Equality.

Keywords of the alphabetical index :

Salary discrimination / Occupational categories / Equality
between the sexes.

Summary :
All differences in salary between occupational cate-
gories which are mainly composed of men and women,
respectively, which derive from management practice
based on a formal agreement must be considered dis-
criminatory.

Pursuant to the rules drawn up by the Court of Justice
of the European Communities in respect of salary dis-
crimination, the Constitutional Court held that the
evaluation of tasks on the basis of sexual characteris-
tics, rather than on the basis of attributes common to
both sexes, is unconstitutional since it violates equali-
ty of treatment in respect of salaries (Articles 14 and
35.2 of the Constitution).
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Identification :
a) Spain / b) Constitutional Court / c) / d) 28 February

1994 / e) Judgment 66/1994 / f) / g) Official State
Bulletin of 24 March 1994.

Keywords of the systematic thesaurus :

Constitutional Justice — Types of litigation — Litigation
in respect of fundamental rights and freedoms.

Constitutional Justice — The subject of review — Court
decisions.

Fundamental Rights — Civil and political rights - Equality.

Fundamental Rights — Economic, social and cultural
rights — Right to social security.

Keywords of the alphabetical index :

Social security / Widow's pension / Marriage.

Summary :

As the Constitutional Court has consistently held, the
requirement of association by marriage as a pre-con-
dition of eligibility for a widow's pension is not con-
trary to the principle of equality (Article 14 of the
Constitution), given that the legislator may, in principle,
provide for different treatment for married couples
and co-habiting couples, provided that the latter are
not prevented from exercising their right to marry. This
Constitutional Court ruling is not affected by the case-
law in respect of the legal extension of a lease in favour
of the co-habitee “more uxorio”.

Identification :

a) Spain / b) Constitutional Court / ¢) / d) 3 March
1994 / e) Judgment 71/1994 / f) / g) Official State
Bulletin of 24 march 1994.

Keywords of the systematic thesaurus:

Constitutional Justice — The subject of review — Laws
and other rules having the force of law.

Constitutional Justice — Constitutional proceedings —
Types of claim — Claim by a public body — Organs of
regional authorities.

Institutions - Legislative bodies.

Fundamental Rights — Governing principles — Limits
and restrictions.

Fundamental Rights — Civil and political rights — Right
to participate in political activity.
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Keywords of the alphabetical index :

Terrorism / Suspension of fundamental rights.

Summary :

The guarantee established by Article 55.2 of the
Spanish Constitution in the form of “appropriate par-
liamentary scrutiny” of any decision to suspend certain
fundamental rights of persons implicated in terrorist
activities need not necessarily appear in the Institutional
Act which elaborates on the above-mentioned consti-
tutional principle. This guarantee may also be secured
through other standard-setting instruments, whether
by specific legislative provisions or, of course, by the
Parliamentary Ruling itself.

The provision allowing for the automatic suspension
from public office of any person tried for terrorist
offences in no way violates the Constitution. The legit-
imacy and proportionality of this measure are in no
way contrary to the fundamental rights set out in
Article 23.2 of the Spanish Constitution (right to par-
ticipate in public affairs).

On the other hand, the automatic suspension of a
judge's decision to release such a person, when the
Director of Public Prosecutions lodges an appeal, is
contrary to Article 17 of the Spanish Constitution (right
to freedom). Any person detained or imprisoned has
the right to a court ruling on his or her release. The
Law may neither deny the court the authority to give
a ruling on the situation of a detainee or a prisoner
nor replace it with that of the Director of Public Pros-
ecutions.

Supplementary information :

In the first dissenting opinion (written by 5 judges), it
was contended that the Constitution had provided for
and prescribed the simultaneous and indivisible appli-
cation of the specific provisions appearing in Article
55.2 of the Spanish Constitution. The provision of the
Institutional Act to which Article 55.2 refers when it
talks of “appropriate parliamentary scrutiny” must
necessarily appear in the legal text setting out that
constitutional provision. The Institutional Act 4/1988,
lacking this provision, was therefore in breach of the
Constitution.

In the second dissenting opinion (written by one judge),
it was contended that there had been no grounds for
introducing the question of constitutionality, which the
applicant had not disputed, either directly or indirectly.
Moreover, the dissenting Judge considered that the
provision declared unconstitutional in no way violated
Article 17 of the Spanish Constitution.




Identification :

a) Spain / b) Constitutional Court / ¢) / d) 14 March
1994 / e) Judgment 76/1994 / f) / g) Official State
Bulletin of 14 April 1994.

Keywords of the systematic thesaurus :

Constitutional Justice — Types of litigation - Litigation
in respect of fundamental rights and freedoms.

Constitutional Justice ~ Constitutional proceedings —
Types of claim — Claim by a private body or individual.

Institutions — Legislative bodies — Law-making proce-
dure.

Fundamental Rights — Civil and political rights — Right
to participate in political activity.

Keywords of the alphabetical index :

Popular legislative initiative / Right of citizens to par-
ticipate in public affairs.

Summary :

Entrusting a parliamentary body, such as the Bureau
of the Chamber of Deputies, with the power to deter-
mine the admissibility of private members’ bills on the
basis of rules which are strictly normative and both
non-political and non-governmental cannot be con-
sidered as being contrary to the Constitution.

There are no grounds for considering that the fact
that certain issues are excluded from the Law govern-
ing popular legislative initiative is contrary to the
Constitution. The public have no rights of political par-
ticipation other than those which are recognised by
the legal system in force.

As a result, to rule out a reform of the rules governing
popular legislative initiative is in no way contrary to
Article 23.1 of the Spanish Constitution and this is the
case whatever the nature of the reform in question,
i.e. whether it is proposed by the public, by parliament,
by the government or through one of the various exist-
ing legislative procedures.

Although the Constitution (Article 166) expressly rules
out the possibility of constitutional reform being initi-
ated by popular initiative, it is quite clear that using such
a citizens' initiative to promote the exercise of a par-
liamentary initiative — which in contrast is a complete-
ly legitimate way of undertaking reform - constitutes
a departure from the aim sought by the constituent
authority in the above-mentioned exclusion.

Identification :

a) Spain / b) Constitutional Court / ¢) / d) 14 March
1994 / e) Judgment 78/1994 / f) / g) Official State
Bulletin of 14 april 1994.

Keywords of the systematic thesaurus :

Constitutional Justice — Types of litigation — Litigation
in respect of fundamental rights and freedoms.

Fundamental Rights — Civil and political rights — Right
to a fair trial.

Keywords of the alphabetical index :

Right to the presumption of innocence / Circumstantial
evidence / Absence of prosecution evidence.

Summary :

Pursuant to the principle of the presumption of inno-
cence, any conviction must be based on real evidence,
which is generally submitted under the supervision of
the trial court, with due regard for the principles of
adversarial procedure and a public hearing, and con-
cerns not only the reality of the facts, but also the
participation and responsibility of the accused. The bur-
den is on those making the accusation to prove the
facts constituting a criminal offence, while it is not
constitutionally possible to require the defence to pro-
vide the probatio diabolica that the facts did not occur.

In the case in point, the conviction of a person of four
rapes was based mainly on the complaint lodged by
the victim and the report of the medical examination,
which did not adduce any injury sustained by the com-
plainant, but of pain when the rectum was examined.
In their statements at the trial the accused denied, once
more, having had any part in the events. Moreover,
neither the complainant nor the persons who carried
out the medical examination of the victim attended the
trial. The taking of evidence was therefore limited to
an examination of documents produced, without their
even being read out.

The fundamental right of the plaintiff to the presump-
tion of innocence was violated. The total absence of
evidence at the hearing cannot be compensated for by
a mere reference to so-called circumstantial evidence
which, furthermore, although it has a connection with
the facts as stated, is totally lacking in logical inference
as regards the perpetrator of these facts.

Identification :

a) Spain / b) Constitutional Court / ¢) / d) 14 March
1994 / e) Judgment 85/1994 / f) / g) Official State
Bulletin of 14 April 1994,
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Keywords of the systematic thesaurus :

Constitutional Justice — Types of litigation - Litigation
in respect of fundamental rights and freedoms.

Constitutional Justice — The subject of review — Court
decisions.

Fundamental Rights — Civil and political rights -
Confidentiality of telephonic communications.

Keywords of the alphabetical index:

Telephone tapping / Confidentiality of communications
/ lllegally obtained evidence.

Summary :

Any court decision which, without giving grounds,
authorises the tapping of a telephone constitutes a
violation of the right to the confidentiality of commu-
nications. Any interference in communications must
be in keeping with the principles of lawfulness and
proportionality. The latter principle concerns not only
the seriousness of the offence considered to justify a
measure of this nature, but also the guarantees pro-
vided by a specific and reasoned judicial authorisation.

When it is established that telephone tapping has been
undertaken pursuant to a court decision without rea-
sons being given, and is therefore in violation of the
appellant's right to confidential communications (Article
18.3 of the Spanish Constitution), all evidence acquired
through tapped telephone conversations must be elim-
inated from the case file. This means that during a
trial, no evidence may be used which has been obtained
in violation of a fundamental right.

Sweden

Supreme Court

Supreme Administrative Court

There was no relevant constitutional case-law during
the reference period.




Switzerland
Federal Court

Reference period:
1 July 1993 - 31 December 1993

Statistical data for the year 1993

® 2156 decisions of a constitutional nature, including :

— 118 based on Article 4 of the Constitution

- 53 on personal liberty

— 45 concerning political rights

— 225 based on Article 22ter of the Constitution (enjoy-
ment of property)

— 287 concerning civil procedure

~ 362 concerning criminal procedure

— 29 based on the guarantee of a lawful judge

— 112 concerning taxation

—~ 54 concerning commercial and industrial freedom and
the freedom to choose one's profession

— 473 concerning civil law

— 148 concerning criminal law.

Important decisions

Identification :

a) Switzerland / b) Swiss Federal Court / ¢) 1st Public
Law Court / d) 17/11/1993 / e) 1P.654/1992 / f)
Chambre Genevoise Immobiliére and associates against
the canton of Geneva / g) ATF 119 la 348 / Decision :
F / Summaries: F, D, I.

Keywords of the systematic thesaurus :

Constitutional Justice - Common principles or tech-
niques of interpretation — Proportionality principle.

Constitutional Justice - Common principles or tech-
niques of interpretation — Principle of reasonableness.

Institutions — Federalism and Regionalism - Distribution
of powers — System.

Fundamental Rights — Civil and political rights — Right
to property — General.

Fundamental Rights — Civil and political rights ~ Right
to property — Expropriation.

Fundamental Rights — Economic, social and cultural
rights — Commercial and industrial freedom.

Keywords of the alphabetical index :

Housing / Shortage / Housing left unreasonably vacant
/ Public interest / Compensation of the owner.

Summary :

Article 22ter of the Constitution (enjoyment of prop-
erty), Article 31 of the Constitution (commercial and
industrial freedom), Article 2 transitional provision of
the Constitution (overriding force of federal law);
constitutionality of a law providing for the expropria-
tion of housing left unreasonably vacant, when there
is a shortage of rented accommodation.

1. Protection conferred by Art. 22ter and Art. 31 of the
Constitution and Art. 2 trans. prov. of the Consti-
tution (recital 1).

2. The expropriation of housing left unreasonably
vacant is justified on grounds of sufficient public
interest (recital 3b).

3. A shortage is deemed to exist in the rented hous-
ing market when the proportion of vacant housing
is lower than 2% (recital 4a).

4. The criteria defining housing left unreasonably
vacant (recitals 4b to 4d) and the expropriation
procedure (recital 4f) entailing an order to re-let
the housing in question are in accordance with the
guarantees invoked.

5. Compensation paid to the owner, amounting to the
rent and other dues which the landlord may claim
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in accordance with federal civil law, are consistent
with Art. 22ter para. 3 of the Constitution (recital 4h).

Identification :

a) Switzerland / b) Swiss Federal Court / ¢) 2nd Public
Law Court / d) 14/12/1993 / e) 2A.385/1993 / f)
S.C. against the Federal Office for Refugees / g) ATF
119 |b ... / Decision: F / Summaries: F, D, .

Keywords of the systematic thesaurus :
Fundamental Rights — Civil and political rights — Personal
liberty.

Fundamental Rights — Civil and political rights — Free-
dom of movement.

Keywords of the alphabetical index :

Foreigner / Delinquent / Expulsion procedure / lliegal
entry into Switzerland / Detention.

Summary :
Detention of a foreigner.

1. Conditions of detention in accordance with Sections
14a and 14d of the Federal Act on residence and
settlement of foreigners (recital 3).

2. Compatibility with Article 5 para. 1 sub-para. f ECHR
(recital 4).

3. The fact that the foreigner entered Switzerland ille-
gally is not in itself sufficient to justify detention
(recital 5).

Identification :

a) Switzerland / b) Swiss Federal Court / ¢) 1st Public
Law Court / d) 17/12/1993 / €) 1P.419/1993 / f) S.X.
AG against L., Commune of Retschwil, Lucerne can-
tonal government and Administrative Court / g) ATF
119 la 362 / Decision: D / Summaries: D, F, I.

Keywords of the systematic thesaurus:

Constitutional Justice — Constitutional proceedings -
Procedure — Parties — Locus standi.

Constitutional Justice — Constitutional proceedings -
Procedure ~ Parties — Interest.
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Constitutional Justice — Common principles or tech-
niques of interpretation — Proportionality principle.

Constitutional Justice — Common principles or tech-
niques of interpretation — Principle of legality.

Constitutional Justice — Common principles or tech-
niques of interpretation — Balancing of interests.

Fundamental Rights - Civil and political rights — Equality.

Fundamental Rights — Civil and political rights -~ Right
to property — Other.

Keywords of the alphabetical index :

Public law appeal / Capacity to take legal proceedings
and to appeal / Federal Court / Authority to investi-
gate / Regional planning / Development scheme /
Delimitation of land for construction.

Summary :

Section 88 of the Federal Act on the organisation of
the judiciary; capacity of the landowner to challenge
planning permission for another plot of land.

The owner is entitled to appeal against planning mea-
sures concerning another plot of land when such
measures impact on those relating to his/her own land
(recitals 1a and b).

Article 22ter of the Federal Constitution; Sections 8
and 9 of the Federal Act on regional planning; com-
mune land use plan; binding force of the cantonal
development plan; balancing of interests.

Federal Court's authority to investigate land use plans
(recital 3).

Conditions under which subordinate planning author-
ities may depart from the development plan (recital
4a). In the case in point, differences between the com-
munal land use plan and the cantonal development
plan are acceptable (recitals 4b and ).

When delimiting land for construction, communes must
base their decisions on objective criteria. They may
take into account the need to build low-cost housing
(recital 5).

Identification :

a) Switzerland / b) Swiss Federal Court / ¢) 2nd Public
Law Court / d) 05/11/1993 / €) 2P.80/1992 / ) X, Y,
and Z against the Ticino cantonal government / g)
ATF 119 la 378 / Decision: | / Summaries: |, D, F.

Keywords of the systematic thesaurus :

Constitutional Justice — Common principles or tech-
niques of interpretation — Proportionality principle.



Constitutional Justice — Common principles or tech-
niques of interpretation — Principle of legality.

Institutions — Federalism and Regionalism - Distribution
of powers — System.

Fundamental Rights — Civil and political rights — Equality.

Fundamental Rights — Economic, social and cultural
rights - Commercial and industrial freedom.

Keywords of the alphabetical index :

Commercial and industrial freedom / Overriding force
of federal law / Petrol stations / Limiting opening times
/ Noise control / Pollution control.

Summary :

Constitutionality of a decree limiting the opening hours
of petrol stations to limit the problems caused by
motor vehicles crossing the border to obtain petrol.

The above-mentioned decree does not violate com-
mercial and industrial freedom (recitals 4 -7) nor the
principle of equal treatment (recital 8).

Neither is there a violation of Article 2 trans. prov. of
the Constitution (overriding force of federal law);
moreover, it is immaterial whether the disputed decree
is to be considered as an implementing measure under
the Federal Environment Protection Act, ordered pro-
visionally pending a ruling from the Federal Council,
or as an independent cantonal law (recital 9).
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Turkey

Constitutional Court

Reference period:
1 January 1994 - 30 April 1994

Statistical data

Number of decisions: 43

Only 1 decision given between 1 January and 30 April
1994 was published in the Official Gazette. However,
10 other decisions given previously were also published
during the reference period.

1. Dates of publication of the Constitutional Court decisions in the Official
Gazette.
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Important decisions

Identification :

a) Turkey / b) Constitutional Court / ¢) / d) 23
November 1993 / e) 1993/1 / f) / g) published in the
Official Gazette, 14 February 1994.

Keywords of the systematic thesaurus:

Institutions — Principles of State organisation — Sover-
eignty.

Institutions — Principles of State organisation — Terri-
torial principles.

Fundamental Rights — Civil and political rights — Free-
dom of expression.

Sources of Constitutional Law — Hierarchy — Hierarchy
as between national and non-national sources — Euro-
pean Convention on Human Rights and constitutions.

Sources of Constitutional Law — Hierarchy — Hierarchy
as between national and non-national sources -
European Convention on Human Rights and other
domestic legal instruments.

Keywords of the alphabetical index :

Indivisible integrity of the State with its territory and
nation.

Summary :

According to Articles 78 and 81 of the Law on Political
Parties, the Freedom and Democracy Party (OZDEP)
was dissolved. The main reason for the dissolution
was that the programme of the Party attempted to
divide Turkey and the Turkish nation into two groups,
“Turkish” and “Kurdish”. The OZDEP presented the
Kurdish people as an oppressed minority and recog-
nised the principle of their right to self-determination.
However, according to the Constitution, the Turkish
Republic is a unitary State; that is to say, that the
Turkish State, with its territory and nation, is an indi-
visible entity. For this reason, the Turkish Republic
cannot consider ethnic differences as fundamental.
The Constitutional Court added that contemporary
international law recognises the legitimacy of the fact
that various ethnic groups may form a unitary State
only in a united way. According to the Court, there is
no valid reason not to apply this principle of interna-
tional law to the case of Turkey. Both the division of
the nation into different parts and the appropriation
of a specific land to a specific ethnic group are neither
contemporary nor legal. There is no doubt that the
most important characteristic of the Turkish State is
its “integrity”. The Constitutional Court stated that if
a political party is committed to totalitarian values or
tries to divide Turkey, as measured by its programme,
official declaration, ideological literature, it is ipso facto
unconstitutional. Turkey cannot maintain an attitude



of neutrality towards parties which reject the principle
of the indivisible integrity of the State. The Court has
made it clear that the above principle is an absolute
value which the State is bound to defend.

Supplementary Information :

The case exposes important political and constitutional
problems in Turkey. It is settled case law (see Bulletin
No.2, pages 59-60).

o

Identification :
a) Turkey / b) Constitutional Court / c) / d) 22 October

1993 / ) 1992/43 / f) / g) / Published in the Official
Gazette, 6 January 1994.

Keywords of the systematic thesaurus :

Institutions — Principle of State organisation — Rule of
law.

Fundamental Rights — Civil and political rights — Equality.

Fundamental Rights — Civil and political rights — Non-
retrospective effect of law — Non-retrospective effect
of criminal law.

Keywords of the alphabetical index:

Due process / Criminal procedure / Conditional release.

Summary :

According to the Provisional First Article of the Law
Concerning the Struggle Against Terrorism, death
penalties which have been imposed for certain crimes
will not be carried out. Instead, it is provided that a
prisoner may be granted conditional release until 8
April 1991. However, for those crimes enumerated in
sub-paragraph (a), (b) and (d) of the first paragraph
of Provisional Article 4, the period of a sentence which
has to be completed before a person may benefit from
conditional release has been prolonged. Thus there is
a discrepancy between Articles 1 and 4. The good be-
haviour and wishes of the prisoner are not taken into
account in the consideration of conditional release.
Sub-paragraph (b) of Provisional Article 4 states that
Provisional Article 1 of the Law Concerning the Struggle
Against Terrorism cannot be applied to persons who
have committed the crimes enumerated in Articles 125,
146, (except for the last paragraph), 403, 404/1, 405,
406, 407, 414/first and 418 of the Turkish Criminal
Code.

By way of an incidental proceeding, the High Criminal
Court of Kirsehir requested the annulment of the first
paragraph of sub-paragraph (b) of Provisional Article

4 by the Constitutional Court. According to the Consti-
tutional Court, the most important elements of a con-
ditional release are the completion of a sentence of
a certain period of time, the obligation for a prisoner to
behave well during this period and to be under surveil-
lance after release has been granted, and, if the pris-
oner does not comply with the requirements imposed
by a release, the suspension of the decision concerning
release. According to the Court, the nature of the crime
and the importance society attaches to it are the bases
for the nature and extent of the penalty. However, the
execution of a punishment should aim at the reinte-
gration of an offender into society and to do this a
special programme which does not take into account
the nature of the offence is applied. If the time which
has to be spent in prison before a conditional release
becomes possible were to depend on the nature of
the crime committed, this would result in a differenti-
ated application of penalties, thereby constituting an
inequality between prisoners. Such a different treat-
ment of convicts, as seen from the aspect of execution
of penalties, which cannot be justified by valid reasons,
would not be considered in harmony with the principle
of equality before the law, which is guaranteed in
Article 10 of the Constitution.

In addition to these reasons, the Court stressed that a
reduction of penalties in line with the concept of equal-
ity should be applied regardless of the personality of the
convict or the crime committed. Applying the legisla-
tion differently according to the nature of the offence
and the personality of the convict and with regard to
the period before a sentence has been fixed by the
legislator is incompatible with the legal character of
the concept of “conditional release”. In this way, the
rule which applies to past events by imposing on some
convicts heavier and different conditions is in contra-
diction with the rule of law principle as defined in the
Constitution. However, the Constitutional Court held
that it was not possible to give another decision
because the suparagraph (b) of Provisional Article 4
had already been annulled by the Court on 31 March
1992, carrying the number £.1991/18.
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United States of America

Supreme Court

Reference period:
1 January 1994 - 30 April 1994

Important decisions

Identification :

a) United States of America / b) Supreme Court / ¢) /
d) 19 January 1994 / e) No. 92-896 / f) Thunder
Basin Coal Co. v Reich, Secretary of Labour and
Others / g).

Keywords of the systematic thesaurus :
Institutions — Courts — Ordinary courts — Jurisdiction.

Fundamental Rights — Civil and political rights - Rights
of access to courts.

Keywords of the alphabetical index :

Due Process Clause / Administrative review scheme.

Summary :

In a dispute between the appellant company and its
nonunion workforce, the appellant sought and obtained
a District Court injunction preventing enforcement of a
statute which provided for the appointment of non-
union workers' representatives. The Court of Appeals
reversed this decision on the ground that District Court
jurisdiction was precluded by the administrative review
scheme provided for under a separate statute where-
by such disputes are considered first by the Federal
Mine Safety and Health Review Commission and then
by the appropriate Court of Appeals. The appellant
argued that this interpretation violated its rights under
the Due Process Clause of the Fifth Amendment.

The Court held, in rejecting the appeal, that as a matter
of interpretation deriving from the language, struc-
ture and purpose of the statute, as well as from its
legislative history, Congress had intended that the
comprehensive enforcement scheme would operate to
oust District Court jurisdiction. As for the due process
claim, the general rule against the consideration of
constitutional issues by administrative agencies was not
a mandatory one, and is of less consequence where,
as here, the reviewing body is an independent commis-
sion established for the purpose of considering partic-
ular types of dispute. The Commission already had a
practice of addressing constitutional questions as part
of its deliberations and, even if it had not, the appel-
lant’s claims could be meaningfully addressed in the
Court of Appeals.
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The appellant had also argued that due process
required strict District Court jurisdiction in order to
guarantee interlocutory relief in appropriate cases
against serious and irreparable harm resulting from
enforcement of the statutory scheme. The Court
found that there was no evidence of such a threat in
the instant case and, further, that the appellant had
failed to demonstrate that the statutory remedies
were inadequate in this respect. In addition, should
the appellant refuse to comply with the statute pend-
ing consideration of the matter by the Court of
Appeals, full judicial review is available to it prior to
the payment of any penalty for such refusal. Hence,
although such penalties could be onerous, as a practi-
cal matter the appellant is not put to a constitutionally
intolerable choice between compliance and coercive
penalties without access to review by a court.

Identification :

a) United States of America / b) Supreme Court / ¢) /
d) 19 January 1994 / e) No. 92-1482 / f) Weiss v
United States, Hernandez v United States / g).

Keywords of the systematic thesaurus:

Constitutional Justice — Common principles or tech-
niques of interpretation — Historical interpretation.

Institutions — Courts — Procedural safeguards — Inde-
pendence.

Institutions — Courts — Military courts — Status of judges.

Institutions — Army and police forces - Army — In
general.

Keywords of the alphabetical index :
Appointments Clause.

Summary :

Following their conviction for certain offenses under
the Uniform Code of Military Justice (UCM)), the
appellants argued that the military trial and appellate
judges had no authority to convict them because the
method of their appointment by the various Judges
Advocates General under the UCMJ violated the
Appointments Clause of the Federal Constitution,
which, inter alia, requires the President to appoint
“Officers of the United States” with the advice and
consent of the Senate, and, further, because their lack
of a fixed term of office violated the Fifth Amendment's
Due Process Clause.

The Court rejected the first argument on the ground
that all of the military judges involved in these cases



were already commissioned military officers at the
time of their appointment to judicial office, and thus
had already been appointed pursuant to the Appoint-
ments Clause. The Court found that the clause did not
itself require a second appointment of military judges.
In this connection, the Court applied a test of “ger-
maneness” applied in previous cases to distinguish
military judges, having a less distinct position from
nonjudicial military officers in the administration of
military justice, from their full-time civilian counterparts.
Nor did the evidence support the contention that
Congress, in providing that military officers possessing
certain qualifications, including membership in a State
or federal bar, could be “assigned” to judicial office by
a superior officer, had implicitly intended such a formal
second appointment.

As regards the second argument, the Court recalled
its case law whereby the appropriate test of judicial
independence in the context of the administration of
military justice is whether the factors militating in
favour of fixed terms of office are so extraordinarily
weighty as to overcome the balance struck by Congress.
The historical fact that military judges in the Anglo-
American legal tradition have never had tenure was
a factor to be weighed in this calculation. In addition,
the applicable statutes and regulations sufficiently
insulated military judges from the effects of command
influence. In the instant case, the appellants had there-
fore fallen far short of demonstrating that the military
judges lacked the independence necessary to ensure
their impartiality.

3N

Identification :

a) United States of America / b) Supreme Court / ¢) /
d) 24 January 1994 / e) No. 92-97 / f) Northwest
Airlines Inc. and Others v County of Kent, Michigan
and Others / g).

Keywords of the systematic thesaurus:

Constitutional Justice - Common principles or tech-
niques of interpretation — Principle of reasonableness.

Fundamental Rights — Civil and political rights — Equality.

Keywords of the alphabetical index :

Commerce Clause.

Summary :

The respondents’owner and operators of an interna-
tional airport, were under a statutory duty to avoid
collecting fees other than in respect of “reasonable

rental charges, landing fees, and other service charges
from aircraft operators for the use of airport facilities”.
The appellant Airlines alleged that the pricing structure
for the respondent’s services discriminated unreason-
ably, and therefore unlawfully, against commercial
airlines. They also argued that the scheme favoured
primarily local traffic and was thereby in breach of the
interstate Commerce Clause of the Constitution.

The Court held, in accepting for the purposes of this
case that the above statutory obligation can give rise
to a private right of action, that the airport's fees had
not been shown to be unreasonable within the mean-
ing of the statute, the test for such unreasonableness
in the absence of legislative guidelines being the same
as that developed by the courts in the context of the
Commerce Clause. Hence, the levy is reasonable if it i)
is based on some fair approximation of the facilities’
use, ii) is not excessive in relation to the benefits con-
ferred, and iii) does not discriminate against interstate
commerce. On the evidence properly before the court,
these three criteria were satisfied in the present case.
In particular, there was no evidence of discrimination
in favour of local traffic and, in relation to the first two
parts of the test, account could only be taken under
the statute of the fees charged to aircraft operators,
those chargeable to other users of the airport being
governed by a separate regulatory framework which
had not been put in issue before the Court.

Identification :

a) United States of America / b) Supreme Court / ¢) /
d) 24 January 1994 / e) No. 92-97 / f} Albright v
Oliver and Others / g).

Keywords of the systematic thesaurus:
Fundamental Rights — Civil and political rights — Personal
liberty.

Fundamental Rights — Civil and political rights — Right to
a fair trial.

Keywords of the alphabetical index :

Due Process Clause / Freedom from arbitrary prosecu-
tion.

Summary :

The appellant had been bound over for trial in a prose-
cution which was ultimately dismissed on the ground
that the charge as stated against him, the sale of a
substance which looked like an illegal drug, did not
disclose an offence known to State law. He sub-
sequently sued the respondent, the officer to whom
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he had originally submitted on learning that a warrant
had been issued for his arrest, for having committed a
constitutional tort, namely interference with his free-
dom from prosecution without probable cause under
the due process clause of the Fourteenth Amendment.
The action was dismissed by the trial court and, on ap-
peal, by the Court of Appeals, on the grounds that the
tort was actionable only if accompanied by incarcer-
ation, loss of employment or other “palpable conse-
quence”.

The Supreme Court agreed, holding that the appellant's
claimed freedom from prosecution without probable
cause was to be addressed under the specific constitu-
tional guarantees of personal liberty under the Fourth
Amendment, and not under the due process provisions
of the Fourteenth Amendment. The due process re-
quirements for criminal proceedings do not include a
standard for the initiation of prosecutions, and even if
they were held to stretch that far, the resort to consti-
tutional torts is precluded by the existence of adequate
remedies under the ordinary tort of malicious prosecu-
tion (per Kennedy and Thomas JJ).

The Court declined to decide on the question of depri-
vation of liberty under the Fourth Amendment in the
instant case (where the fact that the appellant had been
bound over having surrendered voluntarily was a factor
of some significance), because it had not been raised by
the appellant.

Identification :

a) United States of America / b) Supreme Court / ¢) /
d) 22 March 1994 / e) No. 92-8894 and No. 92-9049
/ f) Victor v Nebraska, Sandoval v California / g).

Keywords of the systematic thesaurus :
Institutions — Courts ~ Ordinary courts — Criminal courts.

Fundamental Rights - Civil and political rights — Right
to a fair trial.

Keywords of the alphabetical index :
Jury trial.

Summary :

These two cases, on appeal from decisions of the
Supreme Courts of Nebraska and California, respectively,
upholding their convictions for first degree murder
and their sentences of death, were concerned with the
constitutional validity of the trial judge’s instructions to
the jury on the burden of proof required of the pros-
ecution at their respective trials. In reviewing the words
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used by the trial judges in the context of their respective
charges to the jury, the Court rejected both appeals
and found that the instructions given in both cases on
the meaning of “reasonable doubt” correctly conveyed
its meaning, and that there was no reasonable likeli-
hood that the jurors understood the instructions to
allow convictions based on proof insufficient to meet
the standard required by the Constitution.

In this last connection, the Court recalled that whereas
the Constitution requires the prosecution to prove be-
yond a reasonable doubt every element of a charged
offence (In Re Winship, 397 US 358), it did not dic-
tate that any particular form of words be used in
advising the jury in explaining the meaning of this bur-
den, provided that “taken as a whole, the instructions
correctly convey the concept of reasonable doubt”
(Holland v US, 348 US 121). However, the proper in-
quiry is not whether the instruction “could have” been
applied unconstitutionally, but whether there is a rea-
sonable likelihood that the jury did so apply it (Estelle
v McGuire, 502 US).

The judgment contains a detailed examination of the
particular words used and of their particular context,
as well as a lengthy examination of the Court's previous
case law on this question.

Identification :

a) United States of America / b) Supreme Court / ¢) /
d) 4 April 1994 / e) No. 93-70 and No. 93-108 / f)
Oregon Waste Systems Inc. v Department of Environ-
mental Quality of the State of Oregon and Others,
Columbia Resource Co. v Environmental Quality Com-
mission of the State of Oregon / g).

Keywords of the systematic thesaurus :

Institutions — Federalism and Regionalism — Basic
principles.

Fundamental Rights — Civil and political rights — Equality.

Keywords of the alphabetical index :

Commerce Clause.

Summary :

Oregon imposes a $ 2.50 per ton surcharge on the in-
state disposal of solid waste generated in other States
and an $ 0.85 per ton fee on the disposal of waste gen-
erated within Oregon. The regulations and enabling
statutes governing the out-of-state surcharge were
challenged by the appellants in these two cases as
violating the interstate Commerce Clause. Despite the



N

statutes’ explicit geographical reference to out-of-state
waste, the Supreme Court of Oregon reasoned that
its express nexus to actual costs incurred by state and
local government rendered it facially constitutional.

The Supreme Court reversed this decision on appeal,
recalling that the first step in scrutinising a law under
the Commerce Clause was to determine whether it
discriminates against interstate commerce or merely
regulates some matter evenhandedly with only inci-
dental effects on such commerce. If the restriction
favours in-state economic interests over their out-of-
state counterparts, it is virtually per se invalid. By con-
trast, regulations which do not discriminate on their face
are valid unless the burden imposed on interstate com-
merce is “clearly excessive in relation to the putative
local benefits” (Pike v Bruce Church Inc., 397 US 137).

In this case, the Oregon surcharge is patently discrim-
inatory on its face, and the alleged compensatory aim
of the surcharge, relied upon by the Oregon Supreme
Court in a manner similar to the Pike balancing test, is
not the appropriate test for the virtually per se rule
of invalidity which applies. Instead, the surcharge must
be invalidated unless it can be shown that it advances
a legitimate local purpose that cannot be adequately
served by reasonable nondiscriminatory alternatives.

In this case, no equivalent levies are imposed on sub-
stantially similar intrastate activity and comparisons
with other local taxes are inapt. Hence, the compen-
satory justification, that the surcharge is necessary to
ensure that shippers of out-of-state waste pay their
fair share of disposal costs, could not be supported. Nor
could it be justified as a measure designed to discour-
age the importation of out-of-state waste in order to
conserve landfill space for in-state waste, because it
is established that a State may not accord its own
inhabitants a preferred right of access over consumers
in other States to its natural resources.

Identification :

a) United States of America / b) Supreme Court / ¢) /
d) 19 April 1994 / e) No. 92-1239 / f) J.EEB. v
Alabama, exrel. TB/ g).

Keywords of the systematic thesaurus:

Institutions — Courts — Ordinary courts - Criminal courts.

Fundamental Rights — Civil and political rights - Right
to a fair trial:

Keywords of the alphabetical index :

Jury trial / Gender-based challenge to jurors.

Summary :

In a former case, the Supreme Court had held that
the Equal Protection Clause of the Fourteenth
Amendment prohibits peremptory challenges to jurors
based solely on race (Batson v Kentucky, 476 US 79).
In this case, the respondent State had used 9 of its
10 peremptory challenges to remove male jurors in a
paternity action against the appellant. The trial court
empannelled an all-female jury, which found against
the appellant. The appellant argued that the logic and
reasoning of Batson extended to gender-based peremp-
tory challenges.

The Court held, in upholding the appeal, that the Equal
Protection Clause prohibits discrimination in jury selec-
tion on the basis of gender, or on the assumption that
an individual will be biased in a particular case solely
because that person happens to be a woman or a man.
The rationale of the respondent State in the instant
case, that men otherwise totally qualified to serve as
jurors might be more sympathetic and receptive to the
arguments of a man charged in a paternity action while
women equally qualified might be more sympathetic
and receptive to the argument's of the child’s mother,
is virtually unsupported by history and is based on the
very stereotypes that the law condemns.

The Court added that this conclusion did not imply
the elimination of all peremptory challenges. Provided
gender does not serve as a proxy for bias, unaccept-
able jurors may still be removed, including those who
are members of a group or class that is normally sub-
ject to “rational basis” review and those who exhibit
characteristics that are disproportionately associated
with one gender.
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European Court
of Human Rights

Reference period:
1 January 1994 - 30 April 1994

Important decisions

Identification :
a) / b) European Court of Human Rights / ¢) / d) 22
February 1994 / e) 49/1992/394/472 / f) Burghartz

v. Switzerland / g) to be published in volume 280-B of
Series A of the Publications of the Court.

Keywords of the systematic thesaurus :
Fundamental Rights — Civil and political rights — Equality.

Fundamental Rights — Civil and political rights — Right to
private life.

Fundamental Rights - Civil and political rights — Right to
family life.

Summary :

The applicants, Susanna Burghartz and Albert Schnyder,
were married in the Federal Republic of Germany. In
accordance with that country’s law, the wife kept
the name of “Burghartz”, which had been chosen as
the family name, and the husband took the name of
“Schnyder Burghartz” . In Switzerland the husband was
refused permision to put his own surname in front of
his wife's, taken as the family name, and to take thus
the name of “Schnyder Burghartz". The applicants
complained that the Swiss authorities had withheld
from Mr Burghartz this right, although Swiss law grant-
ed this right to married women who had chosen their
husband's name as the family name. They claimed that
this situation amounted to a discrimination on the
ground of sex, contrary to Article 14 of the European
Convention on Human Rights, as regards their right to
respect for their family life, enshrined in Article 8 of this
Convention.

The Court noted that Article 8 of the Convention did
not contain any explicit provisions on names, unlike
some other international instruments. As a means of
personal identification and of connection to a family,
a person’s name nonetheless concerned his or her pri-
vate and family life. The fact that society and the State
had an interest in regulating the use of names did not
exclude this, since these public-law aspects were com-
patible with private life conceived of as including, to a
certain degree, the right to establish and develop rela-
tionships with other human beings, in professional or
business contexts as in others. In the present case, the
applicant's retention of the surname by which, accord-
ing to him, he had become known in academic circles
could significantly affect his career. Article 8 therefore
applied.
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The Court reiterated that the advancement of equali-
ty of the sexes was today a major goal in the member
States of the Council of Europe ; this meant that very
weighty reasons would have to be put forward before
a difference of treatment on the sole ground of sex
could be regarded as compatible with the Convention.

In support of the system complained of, the Govern-
ment had relied, firstly, on the Swiss legislature’s con-
cern that family unity should be reflected in a single
joint surname. The Court was not persuaded by that
argument, since family unity would be no less reflected
if the husband added his own surname to his wife's,
adopted as the joint family name, than it was by the
converse arrangement allowed by the Civil Code.

Secondly, it could not, so the Court held, be said that a
genuine tradition was at issue in the case. Women who
married had enjoyed the right from which the appli-
cant sought to benefit only since 1984. In any event,
the Convention had to be interpreted in the light of
present-day conditions, especially the importance of the
principle of non-discrimination.

Nor was there any distinction to be derived from the
spouses' choice of one of their surnames as the fami-
ly name in preference to the other. Contrary to what
the Government had contended, it could not be said
to represent greater deliberateness on the part of the
husband than on the part of the wife. It was therefore
unjustified to provide for different consequences in
each case.

In sum, the difference of treatment complained of
lacked an objective and reasonable justification and
accordingly contravened Article 14 taken together with
Article 8.

Y

Identification :

a) / b) European Court of Human Rights / ¢) / d) 22
February 1994 / e) 1/1993/396/474 / f) Raimondo v.
italy / g) to be published in volume 281-A of Series A
of the Publications of the Court.

Keywords of the systematic thesaurus:

Constitutional Justice ~ Common principles or tech-
niques of interpretation — Proportionality principle.

Fundamental Rights — Civil and political rights — Free-
dom of movement.

Fundamental Rights — Civil and political rights — Right
to property ~ Other.
Summary :

Criminal proceedings, commenced on 24 July 1984,
were brought against the applicant on the ground of



his suspected membership of a mafia-type organisa-
tion; in connection with these proceedings he was held
in detention on remand (from 7 November 1984 to
24 July 1985) and then placed under house arrest. By
a judgment of 30 January 1986 the Catanzaro District
Court acquitted him on the ground of insufficient evi-
dence and revoked the measure depriving him of
his liberty. On appeals by the Public Prosecutor and
Mr Raimondo the Catanzaro Court of Appeal acquitted
the latter, on 16 January 1987, on the ground that the
material facts of the offence had not been established.

In the meantime and on the strength of the same sus-
picion, proceedings were also instituted against him
with a view to the imposition of preventive measures.
On 13 May 1985 the Catanzaro District Court ordered
the seizure of certain of his assets (buildings and vehi-
cles). On 16 October 1985 the same court ordered the
confiscation of the possessions whose lawful origin
could not be established. It further directed that he be
placed under special police supervision and required
him to pay a sum by way of security.

By a decision (“decreto”) of 4 July 1986 (which was
filed with the registry on 2 December and became
final on 31 December 1986), the Catanzaro Court of
Appeal, on appeal by the applicant, revoked these
measures. On 5 December 1986 the competent author-
ities of Catanzaro informed the local “carabinieri” that
the supervision order had been lifted ; the latter noti-
fied the applicant on 20 December 1986. The revoca-
tion of the orders for the seizure of certain buildings
and for the confiscation of four vehicles was entered in
the relevant public registers on 2 February, 10 February
and 10 July 1987 ; as regards the nine buildings which
had been confiscated, on 9 August 1991 the authori-
ties requested that the revocation of the measure in
question be entered in the register. The security had
been returned on 24 April 1987.

The applicant complained, inter alia, that the applica-
tion of preventive measures against him concerning
property and the fact that these measures remained
entered in the public registers violated his right to
peaceful enjoyment of his possessions enshrined in
Article 1 of Protocol No. 1 to the European Convention
on Human Rights. He further submitted that the police
supervision measure violated his right to liberty of
movement guaranteed in Article 2 of Protocol No. 4 to
this Convention.

As regards the application of the preventive measures
concerning property, the Court found that the seizure,
provided for in the Act of 31 May 1965, had not pur-
ported to deprive the applicant of his possessions but
only to prevent him from using them. It was clearly a
provisional measure intended to ensure that property
which appeared to be the fruit of unlawful activities
carried out to the detriment of the community could
subsequently be confiscated. The measure as such had
therefore been justified in the general interest and, in
view of the extremely dangerous economic power of
an “organisation” like the mafia, it could not be said that

taking it at that stage of the proceedings had been dis-
proportionate to the aim pursued. Accordingly, on that
point no violation of Article 1 of Protocol No.1 had been
established.

Moreover, although it involved a deprivation of pos-
sessions, the confiscation of property — also provided
for in the 1965 Act — had pursued an aim that was in
the general interest, namely it had sought to ensure
that the use of the property in question did not pro-
cure for the applicant, or the criminal organisation to
which he was suspected of belonging, advantages to
the detriment of the community. The Court fully recog-
nised the difficulties encountered by the Italian State
in the fight against the mafia. Confiscation, which was
designed to block the movements of suspect capital,
was an effective and necessary weapon in the combat
against that cancer. It therefore appeared proportion-
ate to the aim pursued. Finally, the preventive purpose
of confiscation justified its immediate application not-
withstanding any appeal. In conclusion, the respondent
State had not overstepped the margin of appreciation
left to it under the second paragraph of Article 1.

As regards the fact that the contested measures re-
mained entered in the public registers, the Court found
it hard to see why it had been necessary to wait respec-
tively more than seven months (2 December 1986 —
10 July 1987) and four years and eight months (2
December 1986 — 9 August 1991) before regularising
the legal status of some of Mr Raimondo’s possessions.
This interference had been neither “provided for by
law” nor necessary “to control the use of property in
accordance with the general interest” within the mean-
ing of Article 1 of Protocol No. 1. Accordingly, there
had been a violation of that provision.

As far the police supervision was concerned the Court
considered that, in view of the threat posed by the
mafia to “democratic society”, the measure had been
necessary “for the maintenance of ordre public" and
“for the prevention of crime”. It had in particular been
proportionate to the aim pursued, up to the moment
at which the Catanzaro Court of Appeal decided, on
4 July 1986, to revoke it.

It remained to consider the period between 4 July 1986
and the notification of the decision to the applicant
on 20 December 1986. Even if it was accepted that
this decision could not acquire legal force until it was
filed with the registry on 2 December, the Court found
it hard to understand why there should have been a
delay of nearly five months in drafting the grounds for
a decision which was immediately enforceable and con-
cerned one of the applicant's fundamental rights. The
Court concluded that at least from 2 to 20 December
1986 the interference in issue had been neither pro-
vided for by law nor necessary. There had therefore
been a violation of Article 2 of Protocol No. 4.
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Identification :

a) / b) European Court of Human Rights / ¢) / d) 23
February 1994 / e) 20/1993/415/494 / f) Fredin v.
Sweden (No. 2) / g) to be published in volume 208-A
of Series A of the Publications of the Court.

Keywords of the systematic thesaurus :
Institutions — Courts — Procedural safeguards — Fair trial.
Institutions — Courts — Administrative courts.

Fundamental Rights — Civil and political rights — Right
to a fair trial.

Summary:

The applicant and his wife own land on which there is a
gravel pit. They held a permit to extract gravel from the
pit until 1 December 1988, when the permit was re-
voked. Following the revocation, the applicant applied to
the County Administrative Board (“ldnsstyrelsen”) for a
special extraction permit but the application was reject-
ed by the Government. The applicant challenged the
lawfulness of the Government's decision in the Supreme
Administrative Court (“regeringsratten”) under the
1988 Act on Judicial Review of Certain Administrative
Decisions. He also asked for a hearing. The Court refused
to hold one, however, and on 13 December 1990 found
that the Government’s decision was not unlawful.

The Court noted that, according to established case-
law, in proceedings before a court of first and only
instance the right to a “public hearing” in the sense of
Article 6 paragraph 1 may entail an entitlement to an
oral hearing. In this regard, the Court observed that the
Supreme Administrative Court acted as the first and
only judicial instance in the contested proceedings.
Furthermore, the latter's jurisdiction was not limited
to matters of law, but extended also to factual issues.
Moreover the applicant's appeal was capable of rais-
ing issues of both fact and law in relation to the
Government's decision.

The Court was of the view that, in such circumstances
at least, Article 6 paragraph 1 of the Convention guar-
anteed a right to an oral hearing. Accordingly the
refusal by the Supreme Administrative Court to hold
one constituted a violation in this case.

=8

Identification :

a) / b) European Court of Human Rights / ¢) / d) 24
February 1994 / e) 3/1993/398/476 / f) Bendenoun
v. France / g) to be published in volume 284 of Series
A of the Publications of the Court.
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Keywords of the systernatic thesaurus:
Institutions — Courts — Procedural safeguards — Fair trial.
Institutions — Courts — Administrative courts.
Institutions — Public finances — Taxation.

Fundamental Rights — Civil and political rights — Right
to a fair trial.

Summary :

in September 1976, at the request of the customs
authorities, the Revenue audited the accounts of a
company of which the applicant was chairman and
managing director and principal shareholder. The
Revenue found that a number of transactions for the
sale of old coins had not been entered in the accounts,
and made a supplementary tax assessment. The cus-
toms proceedings ended with a composition and the
transmission to the Revenue of the entire file of 24
reports and 352 documents. Mr Bendenoun challenged
the amount of the supplementary assessment and
brought proceedings in the Administrative Court. He
asked the President of that court to request the public
prosecutor to produce the entire case file assembled
by the customs, including documents on which the
accusation did not rely, but the prosecutor refused to do
so0. The Administrative Court dismissed Mr Bendenoun's
applications and the Conseil d'Etat ruled against him.

The applicant complained that the proceedings were
not adversarial and that consequently his right to a fair
trial (Article 6 paragraph 1 of the European Convention
on Human Rights) had been violated.

The Court considered that, having regard to the large
number of tax offences, Contracting States had to be
free to empower the Revenue to prosecute and pun-
ish them, even if the surcharges imposed as a penalty
were large ones. Such a system was not incompatible
with Article 6 of the Convention so long as the taxpay-
er could bring any such decision affecting him before
a court that afforded the safeguards of that provision.

The Court did not underestimate the importance of
several factors pointing to the administrative nature
of the tax penalty. It noted, however, in the light of its
case-law, the predominance of four others which made
the “charge” a “criminal” one. Firstly, the offences with
which Mr Bendenoun was charged came under the
General Tax Code, which covered all citizens in their
capacity as taxpayers — and not a given group with a
particular status — and laid down certain requirements,
to which penalties were attached. Secondly, the tax
surcharges were intended not as pecuniary compen-
sation for damage but essentially as a punishment to
deter reoffending. Thirdly, they were imposed under a
general rule, whose purpose was both deterrent and
punitive. Lastly, in the present case the surcharges
had been very substantial (422,534 French francs in
respect of Mr Bendenoun personally and 570,398
francs in respect of his company), and if the applicant
failed to pay, he was liable to be committed to prison



by the criminal courts. In short, the proceedings con-
cerned could be regarded as criminal proceedings
against the applicant and his company within the
meaning of Article 6 paragraph 1 of the Convention.

The Court did not rule out that the concept of a fair
trial might entail an obligation on the Revenue to agree
to supply the litigant with certain documents from the
file on him or even with the file in its entirety. However,
it was necessary, at the very least, that the person
concerned should have given, even if only briefly, spe-
cific reasons for his request. In this case the applicant
had not done that. Since the failure to produce docu-
ments had not infringed the rights of the defence or
the principle of equality of arms, there had not been a
violation of Article 6 paragraph 1.

P
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Identification :

a) / b) European Court of Human Rights / ¢) / d) 24
February 1994 / e) 8/1993/403/481/ f) Casado Coca
v. Spain / g) to be published in volume 285 of Series
A of the Publications of the Court.

Keywords of the systematic thesaurus :

Institutions — Courts - Legal assistance — The Bar -
Discipline.

Fundamental Rights — Civil and political rights — Free-
dom of expression.

Summary :

In 1979 the applicant started a legal practice in
Barcelona; he then regularly placed notices advertis-
ing his practice in a number of local newspapers and
sent letters to various businesses offering his services.
The Barcelona Bar Council took disciplinary proceed-
ings against him on several charges; these ended in
1981 with his being given a number of reprimands and
warnings. The applicant submitted that these sanc-
tions violated his right to freedom of expression (Article
10 of the European Convention on Human Rights).

The Court pointed out that Article 10 guaranteed
freedom of expression to everyone, without making
any distinction according to whether the type of aim
pursued was profit-making or not. It did not apply
solely to certain types of information, ideas or forms of
expression, in particular those of a political nature, but
also encompassed artistic expression, information of a
commercial nature and even light music and commer-
cials transmitted by cable.

It noted that the impugned notices had merely given the
applicant’s name, profession, address and telephone

number. They had clearly been published with the aim
of advertising, but they had provided persons requiring
legal assistance with information that was of definite
use and likely to facilitate their access to justice. Article
10 was therefore applicable.

The Bar rules complained of had been designed to
protect the interests of the public while ensuring respect
for members of the Bar. In that connection, the spe-
cial nature of the profession practised by members of
the Bar had to be considered; in their capacity as offi-
cers of the court, their conduct had to be discreet, hon-
est and dignified. The restrictions on advertising were
justified by reference to those special features. In the
case of the decision in issue, there was nothing to
show that the Barcelona Bar Council’s intention had not
corresponded to the acknowledged aim of the legisla-
tion.

The States parties to the Convention had a certain
margin of appreciation in assessing the necessity of an
interference, but it was subject to European supervi-
sion as regards both the relevant rules and the deci-
sions applying them. Such a margin of appreciation was
essential in respect of advertising. In the present instance
the Court's task was therefore confined to ascertain-
ing whether the measures taken were justifiable in
principle and proportionate.

For the citizen advertising was a means of discovering
the characteristics of services and goods offered to him.
Nevertheless, it might sometimes be restricted, espe-
cially to prevent unfair competition and untruthful or
misleading advertising. In some contexts, the publica-
tion of even objective, truthful advertisements might
be restricted in order to ensure respect for the rights of
others or owing to the special circumstances of par-
ticular business activities and professions. The Court
had to weigh the requirements of those particular fea-
tures against the advertising in question. '

The Court pointed out that a member of the Bar in
independent practice could not be compared to com-
mercial undertakings such as insurance companies,
which were not subject to restrictions on advertising
their legal consulting services. The former's central
position in the administration of justice as an interme-
diary between the public and the courts explained the
usual restrictions on the conduct of members of the
Bar. It also noted that the rules governing advertising
by members of the Bar varied from one country to
another according to cultural tradition, and that in
most of the States parties to the Convention, includ-
ing Spain, there had for some time been a tendency
to relax them. The wide range of regulations and the
different rates of change in the Council of Europe's
member States indicated the complexity of the issue.
Because of their direct, continuous contact with their
members, the Bar authorities and the country's courts
were in a better position than an international court
to determine how, at a given time, the right balance
could be struck between the various interests involved,
namely the requirements of the proper administration
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of justice, the dignity of the profession, the right of
everyone to receive information about legal assistance
and affording members of the Bar the possibility of
advertising their practices.

The Court held that at the material time (1982/83)
the relevant authorities' reaction could not be consid-
ered disproportionate to the aim pursued, and that
consequently there had been no breach of Article 10.

Identification :

a) / b) European Court of Human Rights / ¢) / d) 22
April 1994 / e) 14/1993/409/488/ f) Saraiva de
Carvalho v. Portugal / g) to be published in volume
286-B of Series A of the Publications of the Court.

Keywords of the systematic thesaurus:

Institutions — Courts — Procedural safeguards — Fair
trial.

Institutions — Courts - Procedural safeguards -
Impartiality.

Institutions — Courts — Ordinary courts — Criminal
courts.

Fundamental Rights — Civil and political rights — Right
to a fair trial.

Summary :

On 10 June 1984 the applicant, who was suspected
of having been a founder member and leader of an
organisation known as “FP 25 de Abril" (Popular Forces
25 April), was arrested and held in pre-trial detention
on a charge of founding and leading a terrorist organ-
isation (Article 288 of the Criminal Code). Judge S.
of the Lisbon Criminal Investigation Court issued a
“despacho de prontncia” partly accepting the charges,
in particular those relating to Mr Saraiva de Carvalho.
The trial took place before the Fourth Division of the
Lisbon Criminal Court, which was composed of three
judges and was presided over by judge S. This Court
convicted the applicant of leading a terrorist organisa-
tion and sentenced him to 15 years imprisonment.

The applicant complained that the Criminal Court was
not impartial as Mr S., in issuing the “despacho de
pronuncia”, had already formed in advance a view of
the applicant's guilt that was likely to influence him
when giving judgment on the merits. He appealed to
the Constitutional Court, relying, inter alia, on Article 6
paragraph 1 of the European Convention on Human
Rights in respect of Mr S.'s alleged lack of impartiality.
The Constitutional Court, however, dismissed this part
of the appeal, holding that a “despacho de prontncia”
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was distinguishable from the criminal charge preferred
by the prosecution and was designed to avoid trying
persons against whom no prima facie case existed.
At the request of the public prosecutor's office, the
Constitutional Court clarified its judgment in a separate
decision of 12 April 1989.

The Court recalled that the existence of impartiality for
the purposes of Article 6 paragraph 1 must be deter-
mined according to a subjective test, that is on the
basis of the personal conviction of a particular judge
in a given case, and also according to an objective test,
that is ascertaining whether the judge offered guar-
antees sufficient to exclude any legitimate doubt in this
respect. Mr S.'s personal impartiality was not contest-
ed. Under the second test, the mere fact that a judge
had already taken decisions before the trial could not
in itself be regarded as justifying anxieties about his
impartiality. What mattered was the scope and nature
of the measures taken by the judge before the trial.

The Court accepted that the “despacho de pronuncia”
amounted to an intermediate decision that was not
equivalent to a committal for trial. In producing the
“despacho”, Mr S. had acted in his capacity as a judge
of the Fourth Division; he had taken no steps in the
investigation or in the prosecution. His detailed knowl-
edge of the case had not meant that he was prejudiced
in a way that prevented him from being impartial
when the case came to trial. His function in the initial
phase of the proceedings had been to satisfy himself
not that there was a “particularly confirmed suspicion”
but that there was prima facie evidence. Nor could
Mr S.’s preliminary assessment of the available evi-
dence be regarded as a formal finding of guilt.

A decision to leave an accused in pre-trial detention
could only justify fears concerning a judge’s impar-
tiality in special circumstances. In the case under con-
sideration, Mr S. did not make any fresh assessment
capable of having a decisive influence on his opinion
of the merits; he did no more than make a cursory
examination, which disclosed no factors telling in
favour of the applicant's release.

In conclusion, Mr S.'s participation in the adoption of
the judgment convicting the applicant did not under-
mine the impartiality of the Criminal Court's Fourth
Division, since the applicant's fears could not be regard-
ed as having been objectively justified. There had
therefore been no breach of Article 6 paragraph 1.

Identification:

a) / b) European Court of Human Rights / ¢) / d) 26
April 1994 / e) 2/1994/449/528 / f) Vallée v. France
/ ) to be published in volume 289 of Series A of the
Publications of the Court.



Keywords of the systematic thesaurus:

Institutions — Courts — Procedural safeguards — Trial
within reasonable time.

Institutions — Courts — Administrative courts.

Summary :

The applicant, who was a severe haemophiliac, had
received frequent blood transfusions. He was infected
with the human immunodeficiency virus (HIV) between
November 1984 and June 1985. Since December 1989
he introduced proceedings with a view to obtaining
compensation. In a judgment of 5 January 1994, served
on 4 March 1994, the Administrative Court ordered
the State to pay compensation to the applicant. The
applicant complained of the excessive length of the
proceedings in question.

In the Court’s view, the period to be taken into con-
sideration had already lasted more than four years.
Even if the case was of some complexity, the informa-
tion needed to determine the State’s liability had been
available for a long time. What was at stake in the con-
tested proceedings was of crucial importance for the
applicant, in view of the incurable disease from which
he was suffering and his reduced life expectancy.
Exceptional diligence was called for in the circum-
stances, in particular as it was a controversy the facts
of which had been known to the Government and the
seriousness of which must have been obvious to them.
Yet, although it was aware of Mr Vallée's state of
health, the Administrative Court did not use its pow-
ers to order the speeding up of the proceedings. In such
a case a period of more than four years to obtain a
judgment in first-instance proceedings far exceeded a
reasonable time. There had been, therefore, a violation
of Article 6 paragraph 1.
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Systematic thesaurus

1. Constitutional Justice

LA wWwN =

1.1 Constitutional jurisdiction

1.11

Including the conditions and manner of such appointment (election, nomination, etc).
Including the conditions and manner of such appointment (election, nomination, etc).

Statute and organisation
Sources

* Constitution

* Institutional Acts

* Other legislation

* Other

* Rules of procedure
Autonomy

* Statutory autonomy

* Administrative autonomy
* Financial autonomy
Other

Composition, recruitment and structure
Number of members

The appointing authority
Appointment of members®
Appointment of the President *
Subdivision into chambers or sections
‘Relative position of members *
“standi Organes d’instruction" *

Staff *

Auxiliary services

Administrative persbnnel

Other

Status of the members of the court
Sources

* Constitution

* Institutional Acts

* Other legislation

* Other

Term of office of Members
Term of office of the President
Privileges and immunities
Professional disqualifications
Disciplinary measures
Remuneration

Resignation

Vice-presidents, presidents of chambers.or of sections, etc.

Persons or bodies vested with authority to prepare the case, e.g. Ministére pubhc. auditorat, parquet. etc.
Registrars, assistants, auditors, general secretaries, researchers, other personnel, etc.

Pages
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Pages

- Members having a particular status®
~ Staff’
- Other

1.1.4 Relations with other institutions
- Head of State
- Legislative bodies
— Executive bodies

- Other bodies

1.2 Types of litigation

1.2.1 Litigation in respect of fundamental rights and freedoms .......... 13,14, 16, 19, 22, 32, 38, 40, 43, 44, 46
47,49, 52, 55, 56, 57, 59, 60, 61, 62, 63, 64

1.2.2 Litigation in respect of the distribution of powers
between State aUthOIItIES® ..........ccviviiiiiiiietceee et s e 19, 38, 39, 47, 56, 58

1.2.3 Litigation in respect of the distribution of powers
between central government and its subdiviSions® .............c.ocooveeiiieciiiice e 34,43,55

1.2.4 Electoral disputes
— Presidential elections

— Parliamentary €leCtions ............ccoocoiiiii e bbbt st neas 52
= LOCAI EECHONS ...ttt ettt st et s et s bbb seae b b eran 46
- Elections of officers within various occupations

= REFEIENAUMS ...ttt e b e st b e e b asbeesa e st e seesabebanseteasensaseseseeersereas
~ Other

1.2.5 Restrictive proceedings
~ The banning of political PArties ............cococeeiiiierii et 48
- Withdrawal of civil rights
-~ Removal from office of Parliament
- Impeachment

1.2.6 Litigation in respect of jurisdictional conflict .............ccccoeiniiinni e 49

1.2.7 Litigation in respect of the formal validity of normative measures™ ............cccccoevinniircene 10, 22, 39,43

1.2.8 Other liIgation™ .......cccoiiiiiiiii e e 33,43,44,45
1.3 The subject of review

1.3.1  INterNAtiONAl trEAtIES ........cooiiiiiiiiiiii e et e e sa e e e s et bara b e e baaeeeenarraees 8,10

F.3.2 CONSHIULION ..ottt e et e re e e s st s aeeae s sabeaaeseraraaecessnrererbeeaabaeaneaeearnes 10

1.3.3 Quasi-constitutional legislation

6. E.g. assessors. :

7. Registrars, assistants, auditors, general secretaries, researchers, other personnel, etc.

8. Horizontal distribution of powers.

9. Vertical distribution of powers, particularly in respect of States of a federal or regionalised nature.

10. Examination of procedural and formal aspects of laws and regulations, particularly in respect of the composition of parliaments, the validity of votes, the competence
of law-making authorities, etc. (questions relating to the distribution of powers as between the State and its constituent organs are the subject of another keyword).

11. E.g., validity of the petition for a referendum in Italy.
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1.3.4 Laws and other rules having the force of law

1.3.5 Presidential decrees

1.3.6 Legislative or quasi-legislative regulations
1.3.7 Regional measures
1.3.8 Parliamentary rules

1.3.9 Rules issued by the executive
1.3.10 Rules issued by independent State bodies
1.3.11 Court deCiSIONS .....cceoeiiierierienes st
1.3.12 Administrative acts
1.3.13 Acts of government™

1.3.14 Other

1.4 Constitutional proceedings

1.4.1

Types of claim

Claim by a public body
* Legislative bodies
* Executive bodies
* Organs of regional authorities
* Organs of decentralised authorities
* Other

Claim by a private body or individual
* Natural person

* Profit-making corporate body
* Political parties
* Other

Referral by a court™
Type of review

* Preliminary review
* Ex post facto review

1.4.2 Procedure

General characteristics

* General conditions governing procedure..............cccocoeeeviiiiiiniiinnn,

* Other

Summary procedure

Time-limits for instituting proceedings
* Ordinary time-limit

* Special time-limits

12. Political questions.
13. Preliminary references in particular.

.................................................................................

* Non-profit-making éorporate body..c.ooviiii

Pages

6,7,8,13,14,15,17, 32, 34,
36, 43, 44, 50, 55, 56, 57, 58, 62

........................ 15, 32, 35, 44, 45

43, 55,56, 58
43, 44,45
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Pages

* Leave to appeal out of time
* Other
- Originating document
* Decision to act '
* Signature
* Formal requirements
* Annexes
* Service of process
* Other
- Grounds
* Time-limits
* Form
* Other
- Documents lodged by the parties™
* Time-limits
* Decision to lodge the document
* Signature
* Formal requirements
* Annexes
* Service
* Other
— Preparation of the case for trial
* Receipt by the COUMt ..ottt ebt et sttt a e e e 24
* Notifications and publication
* Time-limits
* Preliminary proceedings
* Opinions
* Reports
* Inquiries into the facts
* Other
- Parties
P LOCUS STANMI ...c.oviiveieiciicircti et e ettt s b e et b et e e et e a e seb e sttt en s teane e e ene 66
FANTEIEST ..o e st e e 66
* Representation
** The Bar
** Legal representation other than the Bar
** Representation by persons other than lawyers or jurists
** Other
* Other
- Interlocutory proceedings
* Intervention ‘
* Plea of forgery
* Resumption of proceedings after interruption
* Discontinuance of Proceedings .............ccooveiiiiiieiciciiinenerese ettt er e sae et
* Joinder of similar cases

14. Pleadings, final submissions, notes, etc.
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143

Pages

* Challenging of @ JUAZE «..c..ouomiiiee et 24
** Automatic disqualification
** Challenge at the instance of a party

* Other

Hearing

* Composition of the court

* Procedure

* In public

* In camera

* Report

* Opinion

* Address by the parties

SPECIAl PrOCEAUIES ........coiiiiiiiiiiieii ettt bt e 48

Re-opening of hearing

Costs

* Waiver of court fees; legal aid or assistance

* Party and party costs

* Other

Decisions
Deliberation

* Composition
* Chair

* Procedure

** Quorum
** Vote
** Other
Reasoning
|2 ¢ 1 OO OO 38

* Opinion
Sl - 0T o 31 [ 1 7=1 1) S U PSP PPTION 55,57
* Suspension of application
* Modification -
* Finding of constitutionality
or unconstitutionality .........c.cooeveeeicciinniic e 7.13, 14, 15, 18, 19, 36, 50, 55, 56, 57, 58
Pronouncement and publication
* Pronouncement
* In open court
* In camera
* Publication

** Publication in the official journal/gazette...........c.cc.oovvievninniincc 55, 56, 57, 58
** pyblication in an official COlRCHION .........veeiieiieeee e 55, 56, 57, 58
** Private publication

* Press :

[ (T U U TSP ORI 52

* Scope

* Determination of effects by the Court ............coooiiiiii i 24



1.5

Pages

* EffECt €18 OMINES ...ttt a et e re e st e eae e enees 55, 26,57, 58
* Effect as between the parties

2. Institutions

2.1

* TemPoral €ffect ...t 53
* % RetrospeCtive EffECE.........ccoiriiieiicii et e 56
** Limit on retrospective effect ... 29,57
** Postponement of temporal effect ... 27
* Influence of judgments on the functioning of State organs
and on everyday CONAUCL ..........ooviiiiiiiiiis et s st ae et st sbete s e beta e 48, 55, 58
Common principles or techniques of interpretation
1.5.1 The social dimension of the rule of [awW ...........c.occooiiiiciiii e 55
1.5.2  Proportionality prinCiple ........c.coceveiernieinrie e et 22,65, 66,74
1.5.3 Principle of reasonableness:.............cccouericiiniiiciicne e e 35, 56, 58, 65
1.5.4  PrinCiples Of leGality ..........ccoveiireiiiiiri et st 38, 39, 40, 55, 66, 67
1.5.5 Principle of @qUality..........ccoiiriiiiie e 7.21,52,55,57
1.5.6  Principle of fAiMESS ..ot et e e 52
1.5.7 Concept of manifest error in assessing evidence or exercising discretion.............c.coecvvereerincieeienennnn. 21
1.5.8 Concept of constitutionality dependent on a specified interpretation™.............ccoccevvvrverenierniinenncen 21,39
1.5.9 AULhOIS INTENTION ...ttt s st st st e nebe 21
1.5.10 Interpretation by analogy
1.5.11 Historical interpretation ..ot 40, 56, 58, 70
1.5.12 Literal interpretation
1.5.13 Teleological interpretation
1.5.14 Natural Law
1.5.15 Balancing Of iNtEreSS ........c.ccueiiiiitieeeiciec et sae et e et e s e sae e s 21,66
1.5.16 Other
Principles of State organisation
2,10 SOVETEIZNTY .ottt et et e e et eb e bt 68

2.1.2 Democratic make-up of the State
2.1.3 Separation of powers
2.1.4 Rule of law
2.1.5 Social State
2.1.6 Federal State

30, 39, 49, 52
7,44, 69

15. Presumption of constitutionality, double construction rule.
16. Separation of Church and State, State subsidisation and recognition of churches, secular nature, etc...

86



2.1.7 Relations between the State and bodies of a religious or ideological nature **

21.8
219

2.2 Head of State

2.3 Legislative bodies

2.31
23.2

233
234
235
23.6
237
238
239

Territorial prinCiples..........cccoecvrincre e

Other

General structure
Parliaments
Structures’
Powers

Organisation™...........c.ccoceneriiieiini e

Finance®
Review of validity of elections
Powers

Law-making procedure ............ccoveeuirerieieenienineneesiriiaie e

Guarantees as to the exercise of power

Relations with the Head of State .............c...cccceeeeiinninnl.

Relations with executive bodies

Relations with the courts...........cocovvviiiiiiiiiee e,

2.3.10 Liability

2.3.11 Political parties

2.3.12 Other aspects

2.4 Executive bodies

241
242
243
244
245
246
247

248
249

Hierarchy

Composition
Organisation

Relations with legislative bodies .............cococceoviiinnnninnn.

Relations with the courts
Territorial administrative decentralisation®
Provinces

Municipalities...........cccoooiiniii

Supervision

Other

Decentralisation by department®
The civil service®

2.4.10 Other aspects

. Bica /, monoca

I, special competence of each assembly, etc.

. Presidency, bureau, sections, committees, etc.
. State budgetary contribution, other sources, etc
. Local authorities.

. The vesting of administrative competence in public law bodies independent of public authorities, but controlled by them.
. Civil servants, administrators, etc.
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Pages

2.5 Courts

251
252

General organisation

Procedural safeguards

Legal provisions fOr aCCess 10 COUMS ...........uiucuiiimiiiceniiiiiee ettt es s 8,39
[ 1T (-1 OO RO RSSO OTON 76,78
Rights Of the defenCe .......c....o.coii ettt s b et ea 9
Public hearings

Public judgments

Trial within reasonable time
INAEPENAENCE ......oouiiiiiiiiii ettt ettt st b st b bt sae b s ien s

IMPATIAILY .....ooveieiie et ettt b st e e et e e e et eesaestae s e e besabe et b e ennesaestebenneneenenae e e enne
Languages

Detention pending trial

Other ....cccoevevvveveircie. e OO U T U U OO U SO UUTEUUURRSSTRTRTN 30
Ordinary courts
Organisation
Jurisdiction ........cccveineinn, ettt ee ettt 70
Procedure \ .

Supreme court

Civil courts ) o

CIIMINGL COULS ... oo eese e sesesresesies 18,72,73,78
Courts of limited jurisdiction ' o

The judiciary

Public prosecutor ..........c.ccoviiiieniiniini e e e e b s 28, 39

Status of judges -

Discipline ........c.cceoeveneenincnne. et e et b e b et st b e et n e e et e h e bttt en e saes 8,11,12
Officers of the Court

Other aspects

AdMINISTrative COUMS ........c.iiiiiiiiire ettt b e seneesenees 76,79
Organisation

Jurisdiction

Procedure ..........cccccoennn. et r et een oo oot 9
Supreme court

Judges

State counsel

Registry

Status of judges

Discipline

Officers of the Court

Other aspects

Military courts

Organisation

Jurisdiction

Procedure

Court of last instance

Judges

Prosecutor



257
258

Pages

Registry

SEAtUS OF JUABES .o bbb 70
Discipline

Officers of the Court
Other aspects

Special courts
Organisation
Competence

Procedure

Court of last instance
Judges

Prosecutor/State counsel
Registry

Status of judges
Discipline

Officers of the Court
Other aspects

Other courts

* In general

* Organisation

* Powers of ruling bodies

* Role of members of the Bar

* Status of members of the Bar

B DHSCIPIING ....ceiiieec ettt ettt et ettt a s et s et e Rt eaean e se et e bessanaeneeneataesasnan 77
* Other aspects

Assistance other than by the Bar

* Solicitors

* Legal assistance bodies

2.6 Federalism and regionalism

26.1
262

BasiC PrINCIPIES ........coveereririerirmie ettt s e et s 72
Institutional aspects

Deliberative assembly

Executive

Courts

Administrative authorities

Other

Budgetary and financial aspects

Finance

Arrangements for distributing the financial resources of the State
Budget

Mutual support arrangements

Other

Distribution of powers

Supervision

- 89



— Co-operation
— Other aspects

2.7 Public finances

2.7.1 In general

2.7.2 Governing principles

2.7.3 Budget

2.7.4 Accounts

2.7.5  TAXAHON ..ottt ettt sttt e bt e et et eee s as et eh e e b ereaes
- Governing principles .......... .
- Other

2.8 Army and police forces

281 Army
= I GENETAL ...ttt e b et et ettt steteae et e st eneananes 70
- Functions
— Structure
- Militia
— Other
2.8.2 Police forces
- In general
-~ Functions
- Structure
- Other

2.9 ECONOMIC AULIES OF THE STALE ........cooeoeeeeeeeeeeoeeeeeeeeeeee e e e e eee oo 56

2.70 Mediation 2

2.10.1 Statute

2.10.2 Duration of office

2.10.3 Organisation

2.10.4 Relations with the Head of State

2.10.5 Relations with the legislature

2.10.6 Relations with the executive

2.10.7 Relations with the courts

2.10.8 Relations with federal or regional authorities

2.11 Transfer of powers to international institutions

2.12 Miscellaneous

2.12.1 Political parties
2.12.2 Other

23. Ombudsman, etc.
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3. Fundamental rights

3.1 Governing principles

3.1.1 Nature of the list of fundamental rights*
3.1.2 Entitlement to rights

Pages

— Nationals and fOr@IgNErs .............c.iiiiiiiiiiiiii ettt sb st s et beseaas 16
-~ Natural and legal persons
— Protection of minorities or of individuals belonging to minorities
— Private law bodies
— Public law bodies
3U1.3  EFfEOS oottt e b et e teete ettt e b et bt teeteeae ettt et et s eaeerenas 60
~ Vertical effects
- Horizontal effects®
3.1.4 Limits and restrictions............cccoovviiiiiiiciicii e 13, 14,17, 32, 40, 47, 48, 49, 60, 62
3.1.5 Emergency situations
3.2 Civil and political rights
3.2.1 Right to life ‘
3.2.2 Prohibition of torture and inhuman and degrading treatment ..........c..ccccccooeeveniiinniiieee e 61
3.2.3 EQUAitY..oovoeeeeeee e 6, 8,10, 11, 12, 16, 21, 22, 23, 25, 35, 36, 43
51, 52, 53, 57, 58, 60, 61, 62, €6, 67, 69, 72, 74
3.2.4  Personal DMLY .....cc.coiiiiiiiie ettt ettt et a s 25,66, 71
3.2.5 Freedom Of MOVEMENL.........cccoociiiiiiicet ettt ettt aesbee e eneesnere e 32,66,74
3.2.6  Security Of the PEISOM ..ottt sttt ettt st tes e eeneesans 35
3.2.7 Rights of domicile and establishment
3.2.8 Freedom Of CONSTEMNCE..........corireiiririiiteite e ee et evees et aebe v ebetesaetsebens beestseeetsaesesssessresetesseesean 40
3.2.9 Freedom of opinion
3.2.10 Freedom Of WOPSHID ........c.ooviuiieciiiiiiiiieei ettt sttt et ee et ne st es ettt enne 14
3.2.11 Freedom of @XPression .........cccovviviiuintiiieieesiee ettt 21, 23, 26, 27,68, 77
3.2.12 Freedom of the written press ............cocoeevevivverennnn. e et eren et a s et sk et ebeneeneesn 53
3.2.13 Rights in respect of the audiovisual media and other means of mass communication ........... 21, 25, 27,60
3.2.14 Right to iNfOrMAtiON.........ooiiiiiei sttt ee et e e ere et beeaeaaesresreas 21, 25,60
3.2.15 Right t0 @ NAtiONAlity..........c.c.ciimiemiiiieieccese bbbttt 57
3.2.16 National service®
3.2.17 Freedom Of SSOCIALION .........ccoeveurrercirriivinsetenseceiteessessesesses s tenssse et eesesesaseessesesassesneenssssnsiensinnnss 6, 9, 31
3.2.18 Freedom of assembly
- 3.2.19 Right to participate in political activity ......................... e et 55, 62, 63
3.2.20 Right to respect for one’s honour and reputation..................c..ccoeeeveeeeveeeeenreveemeeesorsreensssseennn, 27, 31, 60
3.2.21 Rightto private life ..........cccccooorieiiniiinecinceecee e eeenien. 6, 23, 27, 31, 74
3.2.22 Right to family life 23,36,74

3.2.23 Inviolability of the home
3.2.24 Confidentiality of COMESPONAENCE ........ccoovviiieiitiiitcce ettt eeeaeaa
3.2.25 Confidentiality of telephonic communications

24. Open-ended or finite.
25. The question of “Drittwirkung”.
26. Militia, conscientious objection, etc.
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Pages

3.2.26 Right of petition

3.2.27 Right of access to courts? ... 8,11,12, 22, 36, 51, 52, 53, 54, 58, 70

3.2.28 Right to a fair trial .........ccccoveeviviiieccceeceee e 9, 15, 18,59, 63,71,72,73,76,78

3.2.29 Non-retrospective effect of law
- General
— Non-retrospective effect of Criminal 1aw ................ccooviiiiciniiicec e 15, 29, 69
- Non-retrospective effect of Civil [aW ........cocoervivirirecrcre e et 40
~ Non-retrospective effect of taXation [AW .........c.ocoociviieeiii it eere e see et ee e ensene s 39, 48
~ Other '

3.2.30 Right t0 PrOPErtY .......ccoiiiiiiiiiiiiiictc ettt b ettt e r s 13, 16, 32, 50, 55
- General

- Expropriation

- Nationalisation

— Privatisation

= Other..cooooiiriiceeee,
3.2.31 Linguistic freedom
3.2.32 Electoral FGILS ...........c.oivieieiiiii ettt er ettt ereeneteerene s
3.2.33 Rights in respect of taxation
3.2.34 Right of asylum

3.2.35 OURETvveoeeeeeeeeeeecee e eeeeee oo oo oo s ss e oo e e 16, 34, 36, 49, 61

3.3 Economic, social and cultural rights

T 3301 Fre@dOM t0 FBACKH . o.eeiieeeieeect ettt et ettt et et er et ereaen
3.3.2 Right to be taught
3.3.3 RIGHEEO WOIK.....ciiiii e et e sttt n e eneae
3.3.4 Freedom to choose one’s profession
3.3.5 Freedom to work for remuneration
3.3.6 Commercial and industrial freedom
3.3.7 Right of access to the public service

> 3.3.8 - Right to strike .

3.3.9 Freedom of trade UNIONS ..........cc..cecvveieviceieieeiiece e eeedveersrerreerrenans SUSUURURR RN 15
3.3.10 Right to intellectual property . :

3.3 1T RIGhE 0 hOUSING ... et e 50, 52
3.3.12 Right to social SECURLY .......cceovriiiiirirrceee e e e 9, 36, 58, 60, 62
3.3.13 Right to just and decent working conditions............cc.eevvvriieeieceereeeie e e e 51
3.3.14 Right to a sufficient standard of living

3.3.15 RIGNEE0 AN ... e eeeeee e ees oo 14,35

. 3.3.16 Right to culture
~3.3.17 Rights of control over computer facilities
3.3.18 Scientific freedom
3.3.19 Artistic freedom )
73.3.20 Oher ...t ettt [ 36

3.4 Collective rights

3.4.1 Right to the environment
3.4.2 Right to development

27. Including in particular the legal provision for a right of access to a judge.
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3.43
344
3.45

Pages

Right to peace
Right to self-determination
Other

4. Sources of constitutional law

4.1 Categories
4.1.1 Written rules
= CONSHEULION oo e e e 13, 14, 15, 16,17, 18, 21
-~ Quasi-constitutional legistation and NOMMS™ ...t e 21,22, 51
~ European Convention on Human Rights ... 8,11,12,15, 16,18, 36
- European Community law
— Other international SOUICES ..........cuoriiriiiiiereiiie ettt 11, 15, 16, 29, 36, 51, 53

Unwritten rules

Constitutional custom

GeNeral PrINCIPIES....c.coveveeiiie ittt 9,10
Other

4.2 Hierarchy

421

Hierarchy as between national and non-national sources
Treaties and CONSHEULIONS .........co.vieeiieireereere ettt et eb e e e
Treaties and other domestic legal instruments

European Convention on Human Rights and constitutions ... 68
European Convention on Human Rights and other domestic legal instruments ..................c 68
Primary Community law and constitutions

Primary Community law and other domestic legal instruments

Subordinate Community law and constitutions

Subordinate Community law and other domestic legal instruments

Hierarchy as between national sources

Hierarchy emerging from the Constitution

B UM ENETAl ..o bbb bR e 54
* Hierarchy attributed to rights and freedoms

* Other

The Constitution and other sources of domestic 1awW .........cccocveieiriniiicncii s 49

28. This keyword allows for the inclusion of norms and principles arising from a separate constitutional chapter elaborated with reference to the original
Constitution (Declarations of rights, Basic Charters, etc.).

93






Keywords of the alphabetical index

Pages

Absence of prosecution evidence
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Automatic effect of sentences

Candidature for the Presidency of the Federal Republic of Germany
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Circumstantial evidence
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Classification decision
Collective bargaining
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Commercial and industrial freedom
COMPENSALION FOF BAMAGE ........ouuvvemmemirreisiie e issss s btk bR R8s
COMPENSALION OF thE OWNET ......ooncceriiiiisne it isss st s 8RR
Conditional release
Confidentiality of communications

Confidentiality Of COMTESPONAENCE ........cucurrureiiiiiiiminrsi et st s s b R S 7
Conflict between legislative and executive power .. 19
Conflict OF CONSHEULIONGN VAIUES ..........vevieirierseeeeree et scacanst st se st as bbb b sas s8R s bbb ot n s s 55
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Conflicting powers
Conspiracy

Constitutional challenge ........................
Constitutional court and other courts

Constitutional validity
Constitutionally protected fights @Nd PrVIIEZES ................eovviereiceeereeseveeeeesee s eeeeoseesesee e ess s s ee e s esees s e 19
Control of private contracts
Crimes against humanity
Criminal conviction
Criminal law

Cultural rights .......................

Deadlines, referendum, AYNAMICS .........c...cooriumiiuenrierveeis oot s e eeseseeseesesssesess s eesesssssess eesoe e s s eseseeee e e e oee o 55
Declaration of UNCONSHEULIONGILY .........cc.ueereeereriiunieii i sessesnnssieeesieessess e sesessesesseeseeees e sessessse s sessese s s e ses s e oese e s eeeoe 32
DEAINIHON ....o..cooee ettt et ees e es st e e ere s e ee e e et st e s e st e e s ee e e e e ee e e eee e ee e ee oo 58
Delimitation of land fOr CONSITUCHON .........c.comvuuiveiiieeieceeeee et se s es e ee s es e see e e oo eeo oo e 66
DEINGUENE .....coviit ettt s s bas e ess s st e e ot et ee oo e s s oo eso 66

Descent

Disbandment of a political party
Discipline

Docket of the Constitutional Court ....
Domestic service
DIUBS et bt bss bbbt sttt et e sttt s e e s oo e s e s e ee et ee oo
Due process .....
Due Process Clause
Duration of legislative authorisation
Duty to co-operate with the judiciary
Education

Eligibility

Employment contract

Entrance examinations fOr the PUBHC SEIVICE ... croccv oo ees e seessesesssses e 35
Equal protection Of AGNES ...........covuueriveriieiee oo et eb bbbt e n s ea et bane 58
BQUANILY ..ottt e e e e e oo 6,10, 11,21, 22, 31
EQUAlity DEFOTE the IaW ...........cc.ooiiimieccerisee s eee e oo e ee s e e e ses s e eo oo oo 21,55, 61
Equality between the sexes . y 7,23,61
European Charter 0n 10al SEIf-BOVEIMMENL ..................ccoceeeeeeecececeeooeeeeeeeeecoesese s ee e ee e sessos e sesss s ses e ees e eseseeoeeeooe 55
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European Convention on Human Rights

EUrOPEan SCROOIS ..........c.ovviiiiieic ettt st st ens s sttt RO
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EXECULION OF SENEENCE ...ttt st st s s rs s bbb st es e et ene et e e ees et s s e s oo
EXPUISION PTOCEAUIE ........oovviiiiiicciicriieiieerr e cisees et srsss st bbb st s st s s s se sttt et ms s s seeaeesnssoeee
EXErAItION ..ottt e ettt

Extraordinary measures
Factual SCrUtiny ..........cccccoviminrrienerieeses et e bt et et
Family life .......ccooooneeecncnecce e

Family morals
Family name
Fascist ideology
FEUETAI COUML ...ttt s et e et bbb et st e s et s s b b a ettt et e s ene s mse s ee s es et s sensaran
FINBNCE ACE ..ottt e a a4 bbb ss bR e s s s s sttt em e aeeeen e e s et eteseeane s eeee e se e aene
Financing of political parties
First Protocol t0 the ECHR ..ottt sttt s s bt s se et e eene s n s san st
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Forced labour
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Free MOVEMENTE OF PEISOMS .......ouvviiiiice ettt st s e st st e e st
Freedom from arbitrary prosecution ... e R bRt et b bk e e b R e R st et etk eh ek et s ran sttt enssasnnneesnnans 71
Freedom of administration of 10Cal QUENOMIEIES ..........c.cccoiuimiueiii ettt es et s e 21
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