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Albania
Constitutional Court

Summaries of important decisions of the reference
period 1 September 2001 — 31 December 2001 will
be published in the next edition, Bulletin 2002/1.

Argentina
Supreme Court of Justice
of the Nation

Important decisions

Identification: ARG-2001-3-009

a) Argentina / b) Supreme Court of Justice of the
Nation / c) / d) 23.08.2001 / €) B.439.XXXIV / f)
Bruno, Arnaldo Luis v. Sociedad Anénima La Nacion /
g) to be published in Fallos de la Corte Suprema de
Justicia de la Nacion (Official Digest), 324 / h)
CODICES (Spanish).

Keywords of the systematic thesaurus:

3.17 General Principles — Weighing of interests.
5.3.21 Fundamental Rights — Civil and political
rights — Freedom of the written press.

5.3.30 Fundamental Rights — Civil and political
rights — Right to respect for one's honour and
reputation.

5.3.31 Fundamental Rights — Civil and political
rights — Right to private life.

Keywords of the alphabetical index:

Media, information, source, disclosure, publication /
Newspaper, exemption from liability.

Headnotes:

A newspaper is exempted from liability for possible
libel or infringements of privacy where it has
“honestly” attributed the information to an identifiable
source, used qualified statements in its report or
refrained from disclosing the identity of the person(s)
concerned.

Summary:

The plaintiff brought an action for damages against a
daily newspaper for publishing news which was
libellous and infringed his right to protection of
privacy.

The action was rejected by the Court of Appeal,
which amended the decision given at first instance.
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The plaintiff therefore submitted an extraordinary
appeal to the Supreme Court.

The Court held that in order to ensure proper
handling of information liable to damage an
individual's reputation it is necessary to attribute its
content directly to the relevant source, or to use
qualified statements in the report, or to refrain from
disclosing the names of the individuals concerned.

Where the first of these three conditions is con-
cerned, the Court specified that the daily newspaper
is exempt from liability where it “honestly” attributes
the information to a given source, on the grounds that
this approach takes the information out of the
newspaper's specific domain. It clarifies the origin of
the information, so that readers can link it to the
specific source of the news report rather than to the
channel though which it has passed. Persons whose
rights have been infringed by the information
therefore benefit to the extent that their complaints
can be addressed to those persons who actually
originated the information rather than to those who
have simply channelled it.

If this condition is to be valid the aforementioned
source must be ‘“identifiable”, i.e. accurately
designated, so that the origin of the information can
be pinpointed in a manner precluding any doubt. The
fact that the Court has allowed the use of anonymous
statements is not an exception to this rule provided
that, as has been pointed out in other judgments, the
purposes of the requirement in question are
essentially met, with the indication of the anonymity of
the source providing readers with a clear idea of the
degree of credibility of the allegations published by
the newspaper.

Identification of the source, which is a prerequisite for
exempting the newspaper from liability, cannot be
waived for reasons of protecting the secrecy of the
source. If such identification could be waived it would
be sufficient for a journalist to cite protection of
sources for a kind of “safeguarding law” to be applied
to the organs of the press, allowing them to
disseminate all kinds of information, whether it was
true or false and even if it constituted libel against or
infringed the privacy of the persons whom it
mentioned. Furthermore, this does not undermine
confidentiality of journalistic sources, because if the
newspaper wishes to preserve confidentiality in
publishing the information, it can use one of the
aforementioned approaches, namely either refraining
from disclosing the identity of the persons concerned
or using qualified statements and avoiding any direct
assertions.

Four judges signed a concurring opinion.

Supplementary information:

Article 43 of the Argentinian Constitution states that
“the secret nature of the sources of journalistic

information shall not be impaired”.
Languages:

Spanish.
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Armenia
Constitutional Court

Austria
Constitutional Court

Statistical data
1 September 2001 — 31 December 2001

e 29 referrals made, 28 cases heard and 28
decisions delivered, including:

- 28 decisions concerning the conformity of
international treaties with the Constitution. All
the treaties examined were declared compat-
ible with the Constitution;

- a referral by 1/3 of the parliament on the
conformity with the Constitution of the Law on
Privatisation of “Yerevan electric station”,
“South electric station”, “North electric station”
and “Central electric station” closed stock
companies.

The Constitutional Court did not examine the
substance of this referral, on the ground that the
referral did not satisfy the requirements of admissibil-

ity.

There was no relevant constitutional case-law during
the reference period 1 September 2001 — 31 December
2001.

Statistical data
Sessions of the Constitutional Court during Septem-
ber — October 2001

Financial claims (Article 137 B-VG): 3

Conflicts of jurisdiction (Article 138.1 B-VG): 2
Review of regulations (Article 139 B-VG): 18
Review of laws (Article 140 B-VG): 93

Challenge of elections (Article 141 B-VG): 5
Complaints against administrative  decrees
(Article 144 B-VG): 486

(312 refused examination)

and during November — December 2001

Financial claims (Article 137 B-VG): 2

Conflicts of jurisdiction (Article 138.1 B-VG): 1
Review of regulations (Article 139 B-VG): 32
Review of laws (Article 140 B-VG): 31

Challenge of elections (Article 141 B-VG): 0
Complaints against administrative  decrees
(Article 144 B-VG): 507

(175 refused examination)

Important decisions

Identification; AUT-2001-3-005

a) Austria / b) Constitutional Court / c) / d)
11.10.2001 / e) G 12/00 et al / f) / g) / h) CODICES
(German).

Keywords of the systematic thesaurus:

1.3.5.3 Constitutional Justice — Jurisdiction — The
subject of review — Constitution.

3.3 General Principles — Democracy.

3.9 General Principles — Rule of law.

4.5.2 Institutions — Legislative bodies — Powers.

Keywords of the alphabetical index:

Constitutional law, ordinary / Constitution, suspension.
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Austria

Headnotes:

Paragraph 126a of the Federal Procurement Law
(Bundesvergabegesetz — hereinafter BVergG) having
the rank of a constitutional provision according to
which statutes of the Lander on the organisation and
jurisdiction of organs established to review the
awards of public contracts should be supposed not to
be unconstitutional, but contradicts the Constitution
through violation of two of its basic principles, the rule
of law and democracy.

The loss of the Constitution's normative power and
standard setting function for a part of the legal order
violates the rule of law.

It furthermore contradicts the basic principle of
democracy if the ordinary constitutional legislator was
supposed to be authorised to suspend the Constitu-
tion in its effects if only for a part of the legal order.

Summary:

The facts and legal background of the case were
already published in the précis on the ex officio review,
G 12/00 et al., Bulletin 2001/1 [AUT-2001-1-003].

In its final judgment, the Court came to the conclusion
that not only the wording of the reviewed constitution-
al provision but also its systematic context, its
historically provable purpose as well as the historical
context of its creation, show abundantly clear that this
provision should have made all legislation of the
Lander on the organisation and jurisdiction of
institutions in the field of public procurement control
exempt from the (Federal) Constitution. Thus the
Constitution should be deprived of its normative
power for this part of the legal order.

Such a dismantling of the Constitution's standard-
setting function violates the rule of law, the quintes-
sence of which is that “all acts of state organs must
be based on law and above all on the Constitution”.

The Court expressly did not answer the question
whether the Constitution could be suspended by
holding an obligatory referendum as stipulated for the
Constitution's total revision (Article 44.3 of the
Constitution) or if the Constitution may not be
suspended at all.

Supplementary information:

For the first time in the history of Austrian constitu-
tional jurisdiction, the Court annulled ordinary
constitutional law.

Languages:

German.

Identification; AUT-2001-3-006

a) Austria / b) Constitutional Court / c) / d)
12.12.2001 / e) G 269/01 et al / f) / g) / h) CODICES
(German).

Keywords of the systematic thesaurus:

4.6.1 Institutions — Executive bodies — Hierarchy.
4.6.2 Institutions — Executive bodies — Powers.

4.6.5 Institutions — Executive bodies — Organisation.
4.6.8 Institutions — Executive bodies — Sectoral
decentralisation.

4.6.10.2 Institutions — Executive bodies — Liability —
Political responsibility.

4.15 Institutions — Exercise of public functions by
private bodies.

Keywords of the alphabetical index:

Institution, public / Entity, corporate, independent /
Sovereign power, transfer / State, functions.

Headnotes:

Transferring sovereign power (Hoheitsgewalt) either
to a corporate body under civil law or to an independ-
ent corporate entity may only take place within the
organisational structure of the Constitution according
to which the performance of “sovereign” administra-
tive activity is subject to the direction and supervision
of the supreme (administrative) state organs being
themselves subject to parliamentary control.

A construction by which an institution of public law as
a separate entity ranks — as to say — next to a
Minister, has the effect that the Minister's power as
supreme administrative state organ is restricted, and
subsequently his/her accountability vis-a-vis the
parliament too.

As to the power transferred, there are matters such
as the jurisdiction over administrative penalty
procedures, which constitute the core of state
functions and which must not be transferred to
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independent legal entities. Matters concerning
administrative offences (Verwaltungsstrafverfahren)
and administrative adjudication belong to the hard
core of public affairs and must be performed by
administrative authorities established within the
administrative  organisational structure of the
Constitution.

Summary:

On the ground of several applications filed by the
Administrative Court but also ex officio, the Constitu-
tional Court had started its review on relevant parts of
the Federal Law on the Supervision of Securities
Services (Wertpapieraufsichtsgesetz).

This law established the Federal Securities Supervi-
sory Board (Bundes-Wertpapieraufsicht) as an
institution of public law being a separate entity
headed by a “director”. The Board was entrusted with
tasks such as, to safeguard a proper and fair
securities trade as well as the protection of the
investors, to counteract and pursue the misuse of
insider-information, to safeguard and pursue certain
breaches of the Act on the Stock Exchange
(Borsegesetz), to grant and to withdraw licences of
securities services undertakings. Additionally, the
Board had jurisdiction to impose administrative
penalties (in each of these matters).

The Court found that this construction was clearly
based on the idea of transferring sovereign power
(Ausgliederung von Hoheitsgewalt) to an independent
corporate entity. Such a transfer of sovereign power
either to a corporate body under civil law or to an
independent corporate entity may only take place
within the organisational structure of the Constitution
according to which the performance of “sovereign”
administrative activity is subject to the direction and
supervision of the supreme (administrative) state
organs being themselves subject to parliamentary
control.

The setting up of an institution of public law being a
separate entity (Anstalt Offentlichen Rechts mit
eigener Rechtspersonlichkeit) which has jurisdiction
in procedures concerning administrative offences
(Verwaltungstibertretungen) contradicts the
Constitution.

The Court held that the construction of the Federal
Securities Supervisory Board being independent and
at the (more or less) same level as the Minister of
Finance, diminished the Minister's power of direction
and control as well as his responsibility vis-a-vis the
parliament. For these reasons the Court annulled the
relevant parts of the law being contrary to Arti-
cles 20.1 and 77.1 of the Constitution.

Supplementary information:

Furthermore the Court expressed its view that a
transfer of power would not be unconstitutional if it
was not to an independent corporate entity. This was
an important hint for the legislator having the obvious
intention to establish a similar board for a general
financial market control (Allgemeine Fi-
nanzmarktaufsicht) supervising also banks and
insurance companies.

Languages:

German.

Identification; AUT-2001-3-007

a) Austria / b) Constitutional Court / c) / d)
13.12.2001 / e) G 213/01, V 62,63/01 / f) / g) / h)
CODICES (German).

Keywords of the systematic thesaurus:

2.1.1.4 Sources of Constitutional Law — Categories
— Written rules — International instruments.

2.1.2.2 Sources of Constitutional Law — Categories
— Unwritten rules — General principles of law.

2.1.3.1 Sources of Constitutional Law — Categories
— Case-law — Domestic case-law.

2.3.6 Sources of Constitutional Law — Techniques
of review — Historical interpretation.

2.3.9 Sources of Constitutional Law — Techniques
of review — Teleological interpretation.

4.3.4 Institutions — Languages — Minority lan-
guage(s).

5.3.43 Fundamental Rights — Civil and political
rights — Protection of minorites and persons

belonging to minorities.
Keywords of the alphabetical index:

Inscriptions, topographical, bilingual / Terminology,
topographical, bilingual / Constitutional Court, criticism.

Headnotes:

The term “administrative district”, as used in
Article 7.3 of the Vienna State Treaty 1955 regarding
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the obligatory bilingual topographical terminology and
inscriptions (in the Slovene or Croat language as well
as in German), comprises not only political districts
but also (local) communities as smaller territorial
units, and “built-up areas”.

As to identification of the percentage of the minority
population living on a territory, necessary for it to be
recognised minority rights, it should be established in
accordance with the international common practice in
the field.

Summary:

A citizen and Austrian national of the Slovene
minority who was fined because he had exceeded the
permitted speed limit in the area of St. Kanzian
lodged a complaint with the Court alleging that the
speed limit which is expressed by the city-limit sign
(Ortstafel — an administrative regulation) was not
published lawfully as this sign was put up in German
only and not also in the Slovene language.

In its ex officio review the Court examined the
constitutionality of the relevant parts of the Law on
Ethnic Groups as well as the lawfulness of the
Federal Government's (administrative) regulation on
the determination of areas where topographical
terminology shall be fixed in German and in the
Slovene language (“Topographieverordnung” 1977)
and the lawfulness of the word “St. Kanzian” in the
(administrative) regulation issued by the district of
Volkermarkt determining only the German terminolo-
gy for the city-limit signs.

The Court stated that the posting of (bilingual) city-limit
signs (Ortstafeln) which serve at the same time as
road-signs comes plainly within the scope of the
second sentence of Article 7.3 of the Vienna State
Treaty 1955 (hereinafter: the Treaty) running as
follows: “In such districts topographical terminology and
inscriptions shall be in the Slovene or Croat language
as well as in German”. Referring to its interpretation of
this Treaty's provision (VfSlg. 12.836/1991) the Court
held that it was the obvious object and purpose of the
Treaty's provision to inform everyone in an eye-
catching way to be in an area where a considerable
number of the Slovene or Croat minority lives.

Recalling the considerations of its precedent
(Judgment of 4 October 2000, V 91/99; see Bulletin
2000/3 [AUT-2000-3-006]), the Court determined that
the term “administrative district” as used in Article 7.3
of the Treaty comprises not only political districts but
also (local) communities as smaller territorial units.

The local government acts (Gemeindeordnungen) of
the Lander including the ones of Carinthia and

Burgenland sub-divide the area of a community into
built-up areas (geschlossene Ortschaften). On that
the Court concluded that in the relevant normative
context the term “administrative district” (Article 7.3 of
the Treaty) must be understood in a way that it also

applies to “built-up areas”.

By way of the Court's consistent case-law, another
essential term of the Treaty “administrative and
judicial district ... of mixed population” means a
territory in which a higher number of its population
belongs to a minority. For identification of their
number it is sufficient to look at the statistical data
taken at a census. Taking into account this case-law,
the different drafts and the deliberations on the Treaty
— especially on the term “... of mixed population”, the
Court referred to the international common practice
according to which minority rights are granted if a
minority amounts to a percentage of 5 to 25%.
Looking at the conformity of the Treaty's Article 7.3
(having the status of constitutional law) with
international law and the international common
practice for granting minority rights is of particular
importance.

The Court therefore held that the relevant Treaty's
provision could not be interpreted as requiring a
percentage of at least 25% minority population for it
to be granted minority rights.

Consequently, paragraph 2.1.2 of the Law on Ethnic
Groups  (Volksgruppengesetz)  stipulating that
“topographical terminology shall be bilingual in areas
where a considerable number of people belonging to
an ethnic group (up to a quarter) lives” contradicts the
second sentence of Article 7.3 of the Vienna State
Treaty 1955 having the rank of constitutional law.

The Court decided to annul parts of the reviewed law
statute as well as parts of the above mentioned
regulation in so far as it lacks “St. Kanzian” as a built-
up area where bilingual city-limit signs are to be fixed.
St. Kanzian having a minority percentage of 14.1% in
the census of 1961, 14.9% in 1971 and 9.9% in 1991
must clearly be seen as “administrative district ... of
mixed population”. The Court also annulled the word
“St. Kanzian” in the regulation of the district of
Volkermarkt pursuant to which the city-limit signs
forthis built-up area were posted in German only. The
entry into force of the annulments was postponed by
the Court for one year.
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Supplementary information:

The question of bilingual city-limit signs has been
very controversially and emotionally dealt with since
1972. Therefore this judgment caused a huge media
echo and also some unpleasant reactions from
politicians of all parties represented in the parliament
(Landtag) of Carinthia. The judgment was heavily
criticised by the Governor of Carinthia (Landes-
hauptmann von Kéarnten) who did not want to accept
the Court's ruling declaring that he would undertake
everything to counteract its enforcement.

Besides his massive criticism he attacked the
President of the Court blaming him for partiality and
“‘unworthy conduct”. He blamed the President for
having met with the state President of Slovenia during
an official visit to Austria while refusing a meeting with
representatives of Carinthia including the Governor.
On that the Court initiated the (pre-)procedure on
whether a procedure to remove its President from
office should be started. In its deliberations of 5 and
6 January 2002 (DV 1/01) the Court decided not to
enter such a procedure following fully the legal view
of the Public Attorney (Procurator General). As to the
Public Attorney's opinion the reproaches of the
Governor were on the one hand disproved by the
documents produced by the Governor himself while
on the other hand the conclusions the Governor had
drawn from his (own) documents were not consistent
with their contents.

This decision did not please the Governor of Carinthia

who started a political debate on how to reform the
Court.

Languages:

German.

Azerbaijan
Constitutional Court

Important decisions

Identification: AZE-2001-3-006

a) Azerbaijan / b) Constitutional Court / c) / d)
26.10.2001 / €) 06/15-10 / f) / g) Azerbaycan (Official
Gazette); Azerbaycan Respublikasinin Konstitusiya
Mehkemesenin Melumati (Official Digest) / h)
CODICES (English).

Keywords of the systematic thesaurus:

4.11.1 Institutions — Armed forces, police forces and
secret services — Armed forces.

5.1.1.4.4 Fundamental Rights — General questions —
Entittement to rights — Natural persons — Military
personnel.

Keywords of the alphabetical index:
Military service, evasion / Criminal Code.
Headnotes:

The Republic's Assembly Point being the civil office
and not a military unit or service place, the voluntary
leaving of this point or deviation from military service,
after passing the medical examination, by persons
called up to military service does not create an
objective element of the offence specified in
Article 333 of the Criminal Code.

Summary:

The Supreme Court requested the Constitutional
Court to give an interpretation of Article 3 of the Law
On the Status of Military Servicemen (“the Law”)
according to which on the basis of the procedure
specified in the legislation, citizens attain the status of
the military servicemen from the date of call-up to the
Armed Forces, entrance to military service by virtue
of their own will as well as from the date of entry into
military schools.

The group of persons who possess the status of
military serviceman is determined in Article 2 of the law.
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Article 333 of the Criminal Code provides for the
criminal responsibility of military servicemen for
voluntary leaving a military unit or non-appearance
without good reasons at their service post for the
fixed date.

In its petition, the Supreme Court alleged that in the
light of Article 3 of the law, the acts of the persons
who do not appear at military call-up stations or who
do not perform military service after passing the
medical examination and being recognised as able-
bodied for military service, are considered as crimes
against military service and those persons are
brought to criminal responsibility in accordance with
Article 333 of the Criminal Code.

The Constitutional Court observed that Article 3 of the
Law provides only for acquisition of the status of
military serviceman. It also noted that, in accordance
with Article 3 of the Criminal Code, the perpetration of
an action (or inaction) containing all the elements of
an offence, provided for only by Criminal Code shall
constitute the grounds for criminal responsibility. The
Court therefore concluded that the voluntary leaving
of a military unit as well as the non-appearance
without good reasons to the service post for the fixed
date constitute the objective element of the crime
provided for in Article 333.

In the present case, the Constitutional Court
considered that since the Republic's Assembly Point
was created by the Resolution of Cabinet of Ministers
and is the civil office and not a military unit or service
place, the voluntary leaving of this point or deviation
from military service, after passing the medical
examination, by persons called up to military service
does not create from objective side, an element of the
offence specified in Article 333 of the Criminal Code.

The Constitutional Court decided that the persons
indicated in Article 2.1 of the law carry the criminal
responsibility on the basis of Article 333 of the
Criminal Code for voluntary leaving their military unit
or non-appearance without good reasons to the
service post for the fixed date.

Languages:

Azeri, Russian, English (translations by the Court).

Identification: AZE-2001-3-007

a) Azerbaijan / b) Constitutional Court / c) / d)
27.12.2001 / e) 1/12 / f) | g) Azerbaycan (Official
Gazette); Azerbaycan Respublikasinin Konstitusiya
Mehkemesenin Melumati (Official Digest) / h).

Keywords of the systematic thesaurus:

3.21 General Principles — Equality.
5.3.36.2 Fundamental Rights — Civil and political
rights — Non-retrospective effect of law — Civil law.

Keywords of the alphabetical index:
Limitation period, civil law.
Headnotes:

The absence of provisions on any other procedure in
law means that the limitation for action applies to all
requests. The absence of the terms for limitation of
action would always create conditions to dispute the
arisen relationships.

The terms for limitation of action are twofold: general
and special. The general term for limitation of action
does not depend either on legal status of subjects of
the legal relationships or on the form and sort of

property.

As to special terms for limitation of action, they are
determined for specific forms of suits, and can be
either abridged or prolonged in comparison with
general terms.

Except for the exclusions specified by law, the acts of
civil legislation shall not have a retroactive force and
shall be applied to relationships arisen after they
entered into force.

Summary:

Everyone shall be equal before law and court,
according to Article 25.1 of the Constitution.

Taking into account the requirements of para. 3 of
that article, Article 8 of the Civil Procedural Code
provides that proceedings on civil cases and
economic disputes shall be implemented on the basis
of the principle of equality of everyone before law and
the courts. The Court shall treat each participant of a
case equally, regardless of his or her race, nationali-
ty, religion, sex, origin, property, social and official
status, membership of political parties, professional
and public unions, location, subordination, ownership
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of property and other distinctions not provided for by
law.

Equality before law and the courts shall be provided
for by examination of each civil case via the same
procedure and indivisible procedural forms as well as
by guarantees for persons participating in a case.
Thus, there are conditions created to meet legal
demands by persons interested in issuing a suit, and
citizens are provided with equal abilities for protection
of their interests before court. The procedural equality
of rights of parties contributes to the realisation of
procedural remedies by them for protection of their
rights and interests.

These norms also apply to limitation of action. The
legislator determines the term for the right to request
another person to perform a specific action or refrain
from carrying out such an action. The limitation of
action shall be the term for protection of rights on the
basis of the suit brought by a person whose rights
have been violated (Article 372.2 of the Civil Code).

The significance of the limitation of action lies in the
following: first of all it disciplines the participants of
legal relationships, obliges them to protect their rights
in due time, and promotes contractual and financial
discipline; secondly, the limitation of action promotes
elimination of vagueness and instability in civil legal
relationships; thirdly, the limitation of action provides
judicial bodies with the possibility to resolve disputes
on the ground of objective truth, eliminating the
possibility for parties who try to use long-standing
pieces of evidence whose validation is either
impossible or very difficult.

The absence of provisions on any other procedure in
law means that limitation of action applies to all
requests. Thus, the absence of the terms for limitation
of action would always create conditions to dispute
the arisen relationships. The terms for limitation of
action divide into two forms — general and special.
The general term for limitation of action does not
depend either on legal status of subjects of the legal
relationships or on the form and sort of property.

Special terms for limitation of action are determined
for specific forms of suits. They can be either
abridged or prolonged in comparison with general
terms.

The general term for limitation of action shall be
10 years, the terms for limitation of action on the
basis of obligations proceeding from the provisions of
an agreement and obligations originated from
commitments to be implemented from time to time
shall be 3years and on the basis of obligations
proceeding from the provisions of an agreement on

immovable property — 6 years (Article 373 of the Civil
Code that came into force on 1 September 2000).
This period is 1 year where a suit has been brought
by legal persons against each other (Article 73 of the
Civil Code, adopted on 11 September 1964).

Civil legislative acts shall not have retroactive force
and shall be applied to relationships arisen after they
entered into effect, except for cases provided for by
Article 149.7 of the Constitution (Article 7.1 of the
Civil Code). Acts of civil legislation shall have
retroactive force in cases when it is provided for by
law (Article 7.2 of the present Code). Acts of civil
legislation shall not have retroactive force if their
application can cause damage to subjects of civil law
and worsen their conditions (Article 7.3 of the Code).

Thus, except for the exclusions specified in Article 7
of the Civil Code, acts of civil legislation shall not
have retroactive force and shall be applied to
relationships arisen after they entered into effect.

The Constitutional Court decided that the terms for
limitation of action provided for by Article 373 of the
Civil Code shall be applied on the basis of the
requirements proceeded from legal relationships
arising after 1 September 2000. Terms for limitation
of action provided for by this article taking into
account Article 7 of the Civil Code can be applied
also to requirements proceeding from legal relation-
ships arising from the mentioned date.

Languages:

Azeri, Russian, English (translations by the Court).
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Belgium
Court of Arbitration

Important decisions

Identification: BEL-2001-3-008

a) Belgium / b) Court of Arbitration / c¢) / d)
06.11.2001 / e) 140/2001 / f) / g) Moniteur belge
(Official Gazette), 22.12.2001 / h) CODICES (French,
German, Dutch).

Keywords of the systematic thesaurus:

1.3.5.15 Constitutional Justice — Jurisdiction — The
subject of review — Failure to act or to pass legisla-
tion.

2.1.1.43 Sources of Constitutional Law -
Categories — Written rules — International instruments
— European Convention on Human Rights of 1950.
3.16 General Principles — Proportionality.

3.20 General Principles — Reasonableness.

5.2.1.1 Fundamental Rights — Equality — Scope of
application — Public burdens.

5.2.2.12 Fundamental Rights — Equality — Criteria of
distinction — Civil status.

Keywords of the alphabetical index:

Tax, unequal treatment, married persons, cohabitees
/ Legislator, omission / Tax, deduction / Tax, spouse /
Tax, cohabitees.

Headnotes:

Article 131 of the Income Tax Code, fixing the tax-
exempted proportion of income at 165 000 BEF
(4 090,24 €) for single taxpayers and 130 000 BEF
(3 222,62 €) for married persons, is not contrary to
the constitutional rules of equality and non-
discrimination (Articles 10 and 11 of the Constitution).
Conversely, it is unjustified that married couples and
unmarried persons living together should receive
different treatment through the application to
unmarried cohabitees (in the absence of any specific
statutory provision) of the regulations for single
taxpayers. However, this discrimination does not
arise from the aforementioned Article 131 which was
the subject of the preliminary question.

Summary:

When assessing tax on annual income, a tax-
exempted proportion of income is allowed in Belgium,
i.e. an amount that may be deducted from the taxable
income on which tax is calculated. Married couples
are required to make a joint declaration of income
and both husband and wife are allowed a deduction
of 130000 BEF (3 222,62 €) each, in accordance
with Article 131 of the 1992 Income Tax Code. The
same provision specifies 165 000 BEF (4 090,24 €)
as the tax-exempted proportion of income for a single
person. Unmarried cohabitees are regarded as single
persons for taxation purposes.

A married couple, both earning occupational income,
laid a complaint against the personal income tax levy
for the 1998 taxation year on the ground that
discrimination between married and cohabiting
persons existed in their estimation. After their
complaint was dismissed by the tax authorities, they
appealed to the taxation court. This court asked the
Court of Arbitration to determine whether or not
Article 131 of the Income Tax Code infringed the
constitutional rules of equality and non-discrimination
(Articles 10 and 11 of the Constitution) “construed to
the effect that an unmarried cohabiting couple, both
earning a significant taxable occupational income,
qualify for twice the tax-exempted income amount of
165 000 BEF (not indexed), whereas cohabiting
spouses, both likewise earning a significant taxable
occupational income, can claim twice the tax-
exempted income amount of 130 000 BEF (not
indexed)”.

The Court firstly recalled its modus operandi for
review in the light of the constitutional principle of
equality and non-discrimination (Articles 10 and 11 of
the Constitution), and quoted the following recital
appearing in many of its judgments and strongly
resembling the phraseology of the European Court of
Human Rights with regard to Article 14 ECHR:

“The constitutional rules of equality and non-
discrimination do not rule out the possibility
of different treatment being applied to differ-
ent categories of people, provided that it is
based on objective criteria and reasonably
justified.

The existence of such justification must be
appreciated in the light of the aim and the ef-
fects of the impugned measure and the na-
ture of the principles at issue; the principle of
equality is violated where it is established
that there is no reasonable proportionality be-
tween the means employed and the aim.”




Belgium / Bosnia and Herzegovina 421

The Court held that the difference in treatment
between spouses and unmarried cohabitees was
based on an objective criterion, namely their
dissimilar legal position regarding not only their
mutual obligations but also their pecuniary situation.
This differing legal position could in some cases,
where linked with the object of the measure in
qguestion, justify a difference in treatment between
married and unmarried cohabitees.

The Court found that the different treatment of single
and married taxpayers was not unjustified with regard
to the level of the tax-exempted income amount, as
the legislator may have taken account of the fact that
regular subsistence expenses per head are generally
lower for married couples than for single persons.

In the Court's view, this justification would neverthe-
less be unacceptable when comparing the situation of
spouses with that of unmarried cohabitees, also
jointly bearing regular subsistence expenses. These
expenses being essentially unaffected by the married
or unmarried status of persons living together, the
distinction as to marital status was not material in
determining the amount of tax-exempted income
allowed them. Consequently, there was an unjustified
difference of treatment between married and
unmarried cohabitees.

The Court nevertheless held that the discrimination in
question did not arise from Article 131 of the 1992
Income Tax Code. It had its origin in the application to
unmarried cohabitees of the provision relating to
single taxpayers, the legislator having failed to make
any specific provision for the former.

Supplementary information:

The law of 10 August 2001 (Moniteur belge of
20.09.2001 — www.moniteur.be) laid down new tax
regulations.

Cross-references:

Compare the German Constitutional Court's decision
of 10.11.1998 (2 BvR 1057/91, 2 BvR 1226/91, 2 BVR
980/91), Bulletin 2000/2 [GER-2000-2-002].

Languages:

French, Dutch, German.

Bosnia and Herzegovina
Constitutional Court

Important decisions

Identification: BIH-2001-3-005

a) Bosnia and Herzegovina / b) Constitutional Court /
c) / d) 04.05.2001 / e) U 14/00 / f) Appeal of Mr Z.M.
against Fed BiH SC Judgment no. UZ-39/00 of
18.05.2001, Cantonal Court Bihac Judgment
no. U 267/99 of 21.12.1999 and Cantonal Ministry
ruling no. 11/1-23-1054-4 11/99 of 09.11.1999 / g)
Sluzbeni glasnik Bosne i Hercegovine (Official
Gazette of Bosnia and Herzegovina), 33/2001,
30.12.2001 / h) CODICES (English).

Keywords of the systematic thesaurus:

2.1.1.43 Sources of Constitutional Law -
Categories — Written rules — International instruments
— European Convention on Human Rights of 1950.
2.3.2 Sources of Constitutional Law — Techniques
of review — Concept of constitutionality dependent on
a specified interpretation.

3.16 General Principles — Proportionality.

3.17 General Principles — Weighing of interests.
5.3.33 Fundamental Rights — Civil and political
rights — Inviolability of the home.

5.3.37 Fundamental Rights — Civil and political
rights — Right to property.

Keywords of the alphabetical index:

Occupancy, right, conditions / Property, restitution /
Refugee, return, objective / Displaced person, return,
objective.

Headnotes:

As far as the re-instatement of people into pre-war
apartments is concerned, previous occupants without
an occupancy right have to be treated like occupancy
right holders if their factual position is comparable to
that of an occupancy right holder.

Summary:

The appellant challenged various court decisions
which denied him the restitution of the apartment he
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had been living in for several years until he left it due
to the war in Bosnia and Herzegovina. The court
decisions were based on a strict application of the
Law on Housing Relations and post-war laws
regulating the restitution of apartments to their pre-
war occupants. The courts had argued that the
appellant could not be reinstated since he had not
concluded a contract on use of the apartment and,
therefore, had not acquired an occupancy right.

The Court annulled the ordinary court decisions and
the administrative rulings and ordered the competent
administrative organ to reinstate the appellant into the
apartment in question. It considered that the non-
restitution of the apartment amounted to a violation of
the appellant's right to respect for his home (Article 8
ECHR) and to the peaceful enjoyment of his
possessions (Article 1 Protocol 1 ECHR).

As regards Article 8 ECHR, the Court argued that the
apartment at issue had to be regarded as the
appellant's “home” within the meaning of this
provision. It based its view on Article 1.1 Annex 7
General Framework Agreement for Peace in Bosnia
and Herzegovina (“Agreement on Refugees and
Displaced Persons” — GFAP) and Article 1.5 of the
Constitution of Bosnia and Herzegovina which both
provide that all refugees and displaced persons have
the right freely to return to their homes of origin and
that they shall have the right to have restored to them
property of which they were deprived in the course of
hostilities since 1991. The latter article, said the
Court, raised this right of refugees and displaced
persons to the level of constitutional rights. The
appellant had been in possession of the apartment
and had had legal grounds for initially entering into
and subsequently living in the apartment. The fact
that no contract on the use of the apartment was
concluded with the Housing Association (being a
formal requirement for obtaining an occupancy right)
was not due to any negligence on the part of the
appellant. However, the Court noted, the appellant
had paid the rent to the factory which had allocated
the apartment to him from the moment he moved into
it, and he therefore fulfilled the same obligation as he
would have had to fulfil had he concluded a contract
on the use of the apartment. The behaviour of the
parties involved indicated that they had silently
agreed to the factual state of affairs. The appellant
had spent four years in the apartment from the
moment of entry to 30 April 1991 (the qualifying date
according to property law) as well as three further
years until 1994 before leaving it due to the war.
During this period nobody had contested his right to
use the apartment.

The Court held that the failure to return the apartment
during a period of approximately five years resulted in

an interference with the appellant's right to respect for
his home, which was not justified. In the Court's
opinion, the interference had initially served a
legitimate aim in accordance with the meaning of
Article 8.2 ECHR. The relevant aim had been the
protection of the rights of others, i.e. the rights of
persons who were forced to leave their homes
because of the war and needed accommodation in
other parts of the country. However, five years after
the end of the war, the denial to give back the
apartment could no longer be seen as a necessary
interference in a democratic society and, therefore,
was disproportionate in relation to the legal aim
pursued.

As for Article 1 Protocol 1 ECHR, the Court found the
appellant's legal position with regard to the apartment
to constitute a “possession” within the meaning of this
article, recalling the arguments put forward in the
context of Article 8 ECHR which showed that the
apartment represented an acquired economic value
for the appellant. Moreover, the Court based its view
on relevant provisions of the Law on Housing
Relations which regulate the possibility of an eviction.
Since the appellant had been living in the apartment
for several years, those provisions, in the Court's
eyes, excluded his eviction, thereby creating a legal
status of possession equally strong as that of an
occupancy right holder.

The Court observed that the ordinary courts'
decisions denied the appellant his right to make use
of the economic value which the apartment repre-
sented for him, and that this denial was not justified
under the European Convention on Human Rights or
the Constitution.

It considered that the courts failed to strike a fair
balance between the appellant's interests and other
conflicting interests. Similar to its line of argument
under Article 8 ECHR, the Court accepted that there
may have been strong reasons in the war period
justifying the use of the apartment to give shelter to
refugees. However, the conditions which then
prevailed had fundamentally changed and could no
longer justify an interference with the appellant's rights.
Weighing the various interests involved, the Court paid
particular attention to the fact that the return of
refugees and displaced persons to their previous
homes is a primary objective of the GFAP and the
Constitution of Bosnia and Herzegovina and that the
restoration of previously existing rights to houses and
apartments should in this perspective be seen as a
predominating objective. Article I1.5 of the Constitution
of Bosnia and Herzegovina constituted a constitutional
right to the restoration of the status quo ante.
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The Court saw its view further supported with regard
to the lawfulness of the omission. At the time, the
competent authorities assigning the apartment to a
third party may have acted on the basis of the Law on
Abandoned Apartments. However, in the meantime
“all administrative, judicial and any other decisions
enacted on the basis of the regulations referred to
Article 1.1 of this law terminating occupancy rights”
had been annulled (Article 2 Law on Cessation of the
Law on Abandoned Apartments) and the authorities
had been ordered to cease to apply those regula-
tions. Thereby, the legal basis for the temporary re-
allocation of those apartments had been removed.
The present situation could therefore no longer be
regarded as lawful.

The Court further pointed out that it was irrelevant
that the competent administrative authorities and the
courts may have applied the Law on Cessation of the
Law on Abandoned Apartments according to its exact
wording, i.e. not returning the apartment to the
appellant because they did not consider him an
occupancy right holder. In view of their obligation to
apply the European Convention on Human Rights
and the Constitution of Bosnia and Herzegovina as
prevailing law, the Court stressed they were to
interpret the Law on Cessation of the Law on
Abandoned Apartments in a manner that would be
compatible with the European Convention on Human
Rights and the Constitution of Bosnia and Herze-
govina, namely by equating the status of the
appellant with that of an occupancy right holder.

Languages:

Bosnian, Croat, Serb (translations by the Court).

Identification: BIH-2001-3-006

a) Bosnia and Herzegovina / b) Constitutional Court /
c) / d) 04.05.2001 / e) U 17/01 / f) Requests of
employees of the Municipal Court of Sanski Most and
Rasim Jusufovic for the institution of proceedings for
the evaluation of the constitutionality of Article 152 of
the Law on Work of Republika Srpska / g) Sluzbeni
Glasnik Bosne i Hercegovine (Official Gazette of
Bosnia and Herzegovina), 27/2001, 24.10.2001 / h)
CODICES (English).

Keywords of the systematic thesaurus:

1.1.4.4 Constitutional Justice — Constitutional
jurisdiction — Relations with other institutions —
Courts.

1.2.3 Constitutional Justice — Types of claim -
Referral by a court.

1.4.9.1 Constitutional Justice — Procedure — Parties
— Locus standi.

5.2.1.2 Fundamental Rights — Equality — Scope of
application — Employment.

5.2.2.2 Fundamental Rights — Equality — Criteria of
distinction — Race.

Keywords of the alphabetical index:
Employment, conditions, criteria / Referral, conditions.
Headnotes:

Lower courts in Bosnia and Herzegovina may only
refer questions to the Constitutional Court of BiH
according to Article VI.3.c of the Constitution of
Bosnia and Herzegovina if they relate to a case
pending before that court.

Summary:

The President of the Municipal Court of Sanski Most,
on behalf also of other employees of the Court who
resided before the war in municipalities which are
now on the territory of Republika Srpska, as well as
Rasim Jusufovic from Bijeljina requested the Court to
evaluate the constitutionality of Article 152 of the
Labour Law of the Republika Srpska (Official Gazette
of the Republika Srpska no. 38/00 of 8 November
2000).

The appellants argued that Article 152 of the Labour
Law of the Republika Srpska violates the human
rights of citizens who, on 31 December 1991, were
employed on the territory of the Republika Srpska.
They referred to the “well-known fact” that employ-
ment used to be terminated for reasons based on
racial discrimination, which was in contravention of
the Constitution and international conventions.

The Court found the request to be inadmissible under
Article VI.3.a and VI.3.c of the Constitution. The
appellants do not belong to the categories of persons
who are entitled to bring a dispute regarding the
conformity of a law with the Constitution before the
Court. According to Article VI.3.a of the Constitution,
the Constitutional Court has exclusive jurisdiction to
decide any dispute that arises under the Constitution
between the Entities or between Bosnia and
Herzegovina and an Entity or Entities, or between
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institutions of Bosnia and Herzegovina, including
disputes as to whether any provision of an Entity's
constitution or law is consistent with the Constitution
of Bosnia and Herzegovina. These disputes may be
referred only by a member of the Presidency, by the
Chair of the Council of Ministers, by the Chair or a
Deputy Chair of either chamber of the Parliamentary
Assembly, by one-fourth of the members of either
chamber of the Parliamentary Assembly, or by one-
fourth of either chamber of a legislature of an Entity.

The Court added that, in so far as the President of the
Municipal Court may be considered to have made the
request on behalf of the Court itself, the request was
not related to any case pending before the Court, this
being a condition for the right of a court, under
Article V1.3.c of the Constitution, to refer a constitu-
tional issue to the Constitutional Court.

Cross-references:

- Decision U 19/01 declares the contested article
(without the second paragraph) to be in conformi-
ty with the Constitution of Bosnia and Herze-
govina.

Languages:

Bosniac, Croat, Serb (translations by the Court).

Identification: BIH-2001-3-007

a) Bosnia and Herzegovina / b) Constitutional Court /
c) / d) 05.05.2001 / e) U 10/01 / f) Preliminary
guestion referred by the Cantonal Court of Zenica / g)
/ h) CODICES (English).

Keywords of the systematic thesaurus:

1.1.4.4 Constitutional Justice - Constitutional
jurisdiction — Relations with other institutions —
Courts.

1.2.3 Constitutional Justice — Types of claim —
Referral by a court.

1.3.5.5 Constitutional Justice — Jurisdiction — The
subject of review — Laws and other rules having the
force of law.

2.1.1.4.3 Sources of Constitutional Law -
Categories — Written rules — International instruments
— European Convention on Human Rights of 1950.
2.2.1.1 Sources of Constitutional Law — Hierarchy
— Hierarchy as between national and non-national
sources — Treaties and constitutions.

3.9 General Principles — Rule of law.

Keywords of the alphabetical index:
Decision, execution, conditions.
Headnotes:

The Court may not pronounce itself on a question
referred to it by a lower court if that question does not
fall within the jurisdiction of the Court under
Article V1.3.c of the Constitution of Bosnia and
Herzegovina, even if it raises issues under the
Constitution.

Summary:

The Cantonal Court of Zenica requested the Court to
state its opinion on whether the judgment of the
Supreme Court of Bosnia and Herzegovina
no. KZ 30/92 of 6 July 1992 could be legally executed,
despite the existence of a conflicting ruling of the
Supreme Court of Republika Srpska no. KZ 40/93 of
17 November 1993.

In 1991, the Higher Court of Doboj had convicted
Mirko Karatovic and Nikola Karatovic of murder and
sentenced each of them to 10 years' imprisonment. In
1992, the Supreme Court of Bosnia and Herzegovina
increased these sentences to 12 years' imprisonment.
No further appeal was available against that
judgment. Nevertheless, in November 1993, the
Supreme Court of Republika Srpska annulled the
judgment of the Higher Court of Doboj and referred
the case back for retrial to the First Instance Court of
Maglaj. In May 1994, the Higher Court of Doboj, upon
a proposal of the President of the Higher Court of
Maglaj, decided that the further criminal proceedings
should be held before the First Instance Court of
Doboj. That Court scheduled a main hearing to be
held in March 2000, but the hearing was cancelled
since the accused were not present.

The Court denied its competence to pronounce itself
on the referred question. It observed, that in view of
the continuing criminal proceedings, the question
could arise as to whether or not the execution of the
judgment of the Supreme Court of Bosnia and
Herzegovina of 6 July 1992 would be compatible with
Article 6 ECHR and Article 4 Protocol 7 ECHR. The
European Convention and its Protocols are part of the
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constitutional protection in Bosnia and Herzegovina,
and the courts in charge of the execution of the
Supreme Court's judgment must therefore apply
those provisions and have regard to the fact that,
according to Article 11.2 of the Constitution of Bosnia
and Herzegovina, the European Convention on
Human Rights and its Protocols shall have priority
over all other law.

However, the Court found that at the present stage of
the proceedings the conditions laid down in
Article VI.3.c of the Constitution of Bosnia and
Herzegovina were not satisfied. According to that
provision, the Constitutional Court has jurisdiction
over issues referred by any court in Bosnia and
Herzegovina concerning whether a law, on whose
validity its decision depends, is compatible with the
Constitution, with the European Convention on
Human Rights and its Protocols, or with the laws of
Bosnia and Herzegovina, or concerning the scope of
a general rule of public international law pertinent to
the court's decision. In the case in point, the Cantonal
Court of Zenica had raised a specific issue of legal
interpretation but had not referred to any law whose
compatibility with the Constitution or with the
European Convention on Human Rights or its
Protocols would be at issue, or concerning the scope
of a general rule of public international law (19, 20).

Languages:

Bosniac, Croat, Serb (translations by the Court).

Identification: BIH-2001-3-008

a) Bosnia and Herzegovina / b) Constitutional Court /
c) / d) 22.06.2001 / e) U 28/01 / f) Appeal of Mr K.J.
against the judgment of the Supreme Court of
Republika Srpska no. KZ-196/00 of 18.12.2000 / g) to
be published in Sluzbeni glasnik Bosne i Hercegovine
(Official Gazette of Bosnia and Herzegovina) / h)
CODICES (English).

Keywords of the systematic thesaurus:

1.5.4.7 Constitutional Justice — Decisions — Types
— Interim measures.

2.1.1.4.3 Sources of Constitutional Law -
Categories — Written rules — International instruments
— European Convention on Human Rights of 1950.
2.1.3.2.1 Sources of Constitutional Law -
Categories — Case-law — International case-law —
European Court of Human Rights.

3.9 General Principles — Rule of law.

3.13 General Principles — Legality.

5.3.13.19 Fundamental Rights — Civil and political
rights — Procedural safeguards and fair trial — Equality
of arms.

Keywords of the alphabetical index:

Hearing, court, obligation to inform the accused /
European Convention on Human Rights, direct
application.

Headnotes:

It violates the right to a fair trial, especially the
principle of equality of arms, if in a public hearing
dealing with factual and legal aspects of the appeal,
neither the appellant nor his or her legal counsel are
given the possibility to attend while the public
prosecution office is represented, even if this is based
on the law in force.

Summary:

The appellant challenged the judgments of the
Supreme Court of Republika Srpska and of the
District Court of Srpsko Sarajevo under Article VI1.3.b
of the Constitution of Bosnia and Herzegovina. He
alleged that his constitutional right to a fair trial
(especially equality of arms) under Article 6 ECHR
(Article 11.3.e of the Constitution of Bosnia and
Herzegovina, respectively) and his right not to be
discriminated against under Article 1.4 of the
Constitution of Bosnia and Herzegovina had been
violated since he, unlike the public prosecutor, had
not been able to attend the hearing before the
Supreme Court dealing with the appellant's conviction
of murder. Without previous notice to the appellant
and his counsel, and despite their request to be so
informed, the Supreme Court held a hearing on the
appellant's appeal complaining that the proceedings
before the District Court contained significant
violations of procedural provisions and that the facts
had been wrongly and incompletely established. The
Supreme Court judgment dismissed the appeal as ill-
founded and confirmed the judgment of the District
Court. It had also stated that the accused had not
been informed about the hearing according to
Article 5 of the Law Amending the Law on Criminal
Proceedings. This provision (which had been
introduced during the war in Bosnia and Herzegovina
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and subsequently not abolished) suspended the
court's obligation under Article 371 of the Law on
Criminal Proceedings to inform, inter alia, the
accused and his defendant of the hearing of the court
council.

After a temporary suspension of the execution of the
Supreme Court judgment (Article 75 of the Rules of
Procedure of the Court), the Court eventually
annulled the judgment of the Supreme Court of
Republika Srpska on the basis of a violation of the
principle of the equality of arms as an inherent and
essential part of Article 6 ECHR. It referred the case
back to the Supreme Court for a new examination
and decision while observing the right of the
appellant/accused and his attorney to attend the
session of the court council. In view of the legal and
factual circumstances of the case, the Court said, the
appellant was entitled, according to Article 6 ECHR,
to attend the hearing before the Supreme Court and
to present, personally or through his attorney,
arguments in his favour.

The Court recalled that the manner in which Article 6
ECHR should be applied to appeal proceedings
would depend on the special features of the
proceedings concerned. According to the jurispru-
dence of the European Court of Human Rights, the
Court said the question as to whether an accused
had had a fair trial would have to be assessed on the
basis of the proceedings in their entirety. The
Supreme Court may have acted in accordance with
the amended Article 371 of the Law on Criminal
Proceedings. However, it did not observe the
requirements set out by Article 6 ECHR which had
priority over all other law and had to be applied
directly by all domestic authorities (Article 1.2 of the
Constitution of Bosnia and Herzegovina). The notion
of “session of the council of the court” in Article 371
had to be interpreted in the sense of a public
“hearing” under Article 6 ECHR. The Court stressed
that in his appeal the appellant had requested the
Supreme Court to make a full review of the first
instance judgment as regards facts and law, and that
the Supreme Court was not bound by the findings of
the lower court but was competent to make a new
examination as well as assessment of the facts and
of the significant violations of criminal proceedings
procedural provisions, and, in case of accepting those
claims, to refer the case back to the first instance
court for new first instance proceedings and decision.
In view of an imminent prison sentence of three
years, the outcome of the proceedings before the
Supreme Court was of great importance to the
appellant.

As for first instance proceedings, the Court consid-
ered it unnecessary to examine any relating claims

since the second instance proceedings before the
Supreme Court would be renewed, and the appellant
would therein be in a position to address the alleged
violations by the first instance judgment.

Languages:

Bosnian, Croat, Serb (translations by the Court).

Identification: BIH-2001-3-009

a) Bosnia and Herzegovina / b) Constitutional Court /
c) / d) 28.09.2001 / e) U 26/01 / f) Request of 25
representatives of the National Assembly of
Republika Srpska for the evaluation of conformity of
the Law on the Court of Bosnia and Herzegovina
(Official Gazette no. 29/00) with the Constitution of
Bosnia and Herzegovina / g) to be published in
Sluzbeni glasnik Bosne i Hercegovine (Official
Gazette of Bosnia and Herzegovina) / h) CODICES
(English).

Keywords of the systematic thesaurus:

1.3.5.5 Constitutional Justice — Jurisdiction — The
subject of review — Laws and other rules having the
force of law.

3.3 General Principles — Democracy.

3.9 General Principles — Rule of law.

4.7.1 Institutions — Judicial bodies — Jurisdiction.
4.8.8.2.1 Institutions — Federalism, regionalism and
local self-government — Distribution of powers -
Implementation — Distribution ratione materiae.
5.3.13.2 Fundamental Rights — Civil and political
rights — Procedural safeguards and fair trial — Access
to courts.

Keywords of the alphabetical index:

Distribution of powers, principle / High Representative
for Bosnia and Herzegovina / State, institution, new,
establishment / Venice Commission, opinion / Council
of Europe, Venice Commission / Legal remedy,
effective.

Headnotes:

Bosnia and Herzegovina is competent to establish a
Court of Bosnia and Herzegovina in order to fulfil its
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constitutional obligations, especially deriving from the
principles of democracy and the rule of law.

Summary:

The applicants, a group of representatives of the
National Assembly of Republika Srpska, requested
the Court under Article VI.3.a of the Constitution of
Bosnia and Herzegovina to evaluate the constitution-
ality of the Law on the Court of Bosnia and Herze-
govina. This law had been enacted by the High
Representative for Bosnia and Herzegovina (High
Representative) and published in the Official Gazette
of Bosnia and Herzegovina. It established the Court
of Bosnia and Herzegovina and regulated its
competences as well as procedural matters. A
working group, chaired by the Ministry for Civil Affairs
and Communications, and composed of members of
this Ministry, the Ministries of Justice of the Federa-
tion of Bosnia and Herzegovina and of the Republika
Srpska, and of the Office of the High Representative,
had previously agreed on a draft law on a Court of
Bosnia and Herzegovina. However, the law had failed
to be adopted through the regular procedure.
According to the Office of the High Representative
the law corresponded not only to the constitutional
obligation of Bosnia and Herzegovina, expressed in
the opinion of the Venice Commission of the Council
of Europe, to establish a Court at state level in Bosnia
and Herzegovina, but also to a request of the Peace
Implementation Council.

The applicants claimed that the challenged law
violated Article Il of the Constitution of Bosnia and
Herzegovina which regulates the responsibilities of
and the relations between Bosnia and Herzegovina
and the Entities. They pointed out that the Constitu-
tion of Bosnia and Herzegovina did not provide that a
judicial system is the responsibility of Bosnia and
Herzegovina, but that the organisation of the judicial
system was the responsibilty of the Entities.
Furthermore, they argued that the implementation of
the Law on the Court of Bosnia and Herzegovina
required the adoption of a number of laws of
substantive and procedural nature for which there
was no legal basis in the Constitution of Bosnia and
Herzegovina.

The Court declared the Law on the Court of Bosnia
and Herzegovina to be in conformity with the
Constitution of Bosnia and Herzegovina.

With reference to its previous jurisprudence (U 9/00,
Bulletin 2000/3 [BIH-2000-3-004], U 16/00, Bulletin
2001/2 [BIH-2001-2-001], and U 25/00, Bulletin
2001/2 [BIH-2001-2-004]), the Court found itself to be
competent to review the challenged law although it
had been enacted by the High Representative whose

mandate derived from Annex 10 of the General
Framework Agreement for Peace, the relevant
resolutions of the United Nations Security Council
and the Bonn Declaration. The Court recalled that
while the mandate and the exercise of the mandate
were not subject to the control of the Court, it
considered itself competent to review acts of the High
Representative when he substituted the domestic
authorities, thereby acting as an authority of Bosnia
and Herzegovina, and the laws enacted by him being,
by their nature, domestic laws of Bosnia and
Herzegovina.

The Court found that the challenged law did not
violate Article I11.3.a of the Constitution of Bosnia and
Herzegovina (“All governmental functions and powers
not expressly assigned in this Constitution to the
institutions of Bosnia and Herzegovina shall be those
of the Entities.”). It argued that Bosnia and Herze-
govina needed and therefore was competent to
establish a Court of Bosnia and Herzegovina,
fundamentally on the basis of the principles laid down
in Article .2 of the Constitution of Bosnia and
Herzegovina (“Bosnia and Herzegovina shall be a
democratic state, which shall operate under the rule
of law and with free and democratic elections.”) and
of its internal structure established pursuant to item 3
of the same article. Starting from there, the Court
held, that the Constitution of Bosnia and Herzegovina
conferred on Bosnia and Herzegovina certain
responsibilities in order to ensure its sovereignty,
territorial  integrity, political independence and
international personality (e.g. Articles I.1, 1.7, lll.1.a,
lll.5.a, IV.3.a), the highest level of internationally
recognised human rights and fundamental freedoms
(e.g. Article Il.1 of the Constitution of Bosnia and
Herzegovina as well as Annexes 5-8 General
Framework Agreement for Peace) and free and
democratic elections (Articles IV.2 and V.1 of the
Constitution of Bosnia and Herzegovina).

The Court emphasised that apart from the responsi-
bilities enumerated in Article Ill.1 of the Constitution
of Bosnia and Herzegovina, there were other
constitutional provisions assigning competences to
Bosnia and Herzegovina such as Articles 1.7, IV.2 and
V.1 of the Constitution as well as Article Il of the
Constitution of Bosnia and Herzegovina. Moreover,
the Court drew attention to Article Ill.5.a of the
Constitution of Bosnia and Herzegovina which
established that Bosnia and Herzegovina should
assume responsibility for:

1. such other matters as were agreed by the Entities;
2. matters that were provided for in Annexes 5

through 8 to the General Framework Agreement;
and
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3. matters that were necessary to preserve the
sovereignty, territorial integrity, political independ-
ence, and international personality of Bosnia and
Herzegovina, in accordance with the division of
responsibilities between the institutions of Bosnia
and Herzegovina, and that additional institutions
could be established as necessary to carry out
such responsibilities.

The Court especially pointed out that Bosnia and
Herzegovina and both Entities should ensure the
highest level of internationally recognised human
rights and fundamental freedoms (Article Il.1 of the
Constitution of Bosnia and Herzegovina), and that the
rights and freedoms as set forth in the European
Convention on Human Rights were to be applied
directly in Bosnia and Herzegovina and should have
priority over all other law (Article 1.2 of the Constitu-
tion of Bosnia and Herzegovina). The Court had
particular regard to the general principle of the rule of
law being inherent in the European Convention on
Human Rights and, more particularly, to the principles
of a fair court hearing and an effective legal remedy
(Articles 6 and 13 ECHR). The establishment of the
Court of Bosnia and Herzegovina, the Court argued,
could be expected to be an important element in
ensuring that the institutions of Bosnia and Herze-
govina acted in conformity with the rule of law and in
satisfying the requirements of the European
Convention on Human Rights as regarded fair
hearings before a court and effective legal remedies.
Until the Court of Bosnia and Herzegovina would start
functioning, there would have been no possibility in
the legal system of Bosnia and Herzegovina to
challenge decisions issued by the institutions of
Bosnia and Herzegovina before an organ which
fulfiled the requirements of an independent and
impartial tribunal.

The Court also noted that, according to Article VI.3 of
the Constitution of Bosnia and Herzegovina, the
decisions of the Court of Bosnia and Herzegovina
would be subject to review by the Constitutional Court
as to their constitutionality.

Cross-references:

- Decision of 03.11.2000 (U 9/00), Bulletin 2000/3
[BIH-2000-3-004];

- Decision of 02.02.2001 (U 16/00), Bulletin 2001/2
[BIH-2001-2-001];

- Decision of 23.03.2001 (U 25/00), Bulletin 2001/2
[BIH-2001-2-004].

Languages:

Bosnian, Croat, Serb (translations by the Court).

Identification: BIH-2001-3-010

a) Bosnia and Herzegovina / b) Constitutional Court /
c) / d) 21.12.2001 / e) U 26/00 / f) Request of
Municipal Court Cazin for review of constitutionality of
Article 54 Amendment Law to the Law on Labour of
the Federation of Bosnia and Herzegovina / g) to be
published in Sluzbeni glasnik Bosne i Hercegovine
(Official Gazette of Bosnia and Herzegovina) / h)
CODICES (English).

Keywords of the systematic thesaurus:

2.1.1.43 Sources of Constitutional Law -
Categories — Written rules — International instruments
— European Convention on Human Rights of 1950.
3.16 General Principles — Proportionality.

3.17 General Principles — Weighing of interests.
3.18 General Principles — General interest.

3.19 General Principles — Margin of appreciation.
5.1.3 Fundamental Rights — General questions —
Limits and restrictions.

5.2.2 Fundamental Rights — Equality — Criteria of
distinction.

5.3.37.3 Fundamental Rights — Civil and political
rights — Right to property — Other limitations.

Keywords of the alphabetical index:

Employee, labour, economic and social conditions /
Severance pay, reduction / Economy, forecast.

Headnotes:

The reduction of severance pay to laid-off and then
dismissed employees with retroactive effect does not
violate the right to peaceful enjoyment of one's
possessions or the right not to be discriminated
against if the legislator is constrained to do so by
extreme economic conditions.

Summary:

In the course of proceedings for the purpose of
payment of severance pay, the Municipal Court of
Cazin requested the Constitutional Court according to
Article V1.3.c of the Constitution of Bosnia and
Herzegovina to review the conformity of Article 54 of
the Law on Amendments to the Labour Law with the
Constitution of Bosnia and Herzegovina. The referring
court was of the opinion that this provision was not in
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conformity with the Constitution of Bosnia and
Herzegovina.

Through the aforementioned article, the Federation
legislator had amended Article 143 of the Federation
Labour Law which had been adopted less than one
year earlier and which regulated the status of
employees that had been laid-off as a consequence
of the war. Article 50 of the Law on Amendments to
the Labour amended Article 143 in order to reduce
the amount of severance pay in cases where the
employment of a laid off employee had been
terminated. The contested article declared the
previous law applicable with the exception of
Article 143 of the Federation Labour Law. The
legislator reduced the amount of severance to be paid
by the companies concerned in order to facilitate any
payment at all under the given economic conditions
which, in the legislator's opinion, threatened the
existence of those companies as well as the
stabilisation of the economy in the Federation as a
whole.

The Court found Article 54 of the Law on Amend-
ments to the Labour Law to be in conformity with the
Constitution of Bosnia and Herzegovina. It could
neither find a violation of Article 1 Protocol 1 ECHR
(Article 11.3.k of the Constitution of Bosnia and
Herzegovina) nor of Article 14 ECHR (Article 1.4 of
the Constitution of Bosnia and Herzegovina) in
connection with Article 1 Protocol 1 ECHR (Arti-
cle I1.3.k of the Constitution of Bosnia and Herze-
govina).

The Court considered the right to peaceful enjoyment
of one's possessions to be applicable to the case in
point since the words “property” and “possessions”
were not to be interpreted in a restrictive manner but
should be considered to include existing monetary
claims and various other rights of the individual which
have an economic value. Consequently, those
employees whose employment had been terminated,
had already obtained a right to severance pay
according to Article 143 of the Federation Labour
Law, before the Law on Amendments entered into
force. This right to a severance pay represented a
property right protected under Article 1 Protocol 1
ECHR. The Court found that for such employees
Article 54 of the Law on Amendments meant that they
were deprived of a part of their property.

However, the Court held that the reduction of the
severance pay was in the public interest and provided
for by law (second sentence of the first paragraph of
Article 1 Protocol 1 ECHR), that it struck a fair
balance between the public interest and the interest
of the individuals who were deprived of their property,
and that in the present economic situation, the aims

of the Law on Amendment could not reasonably have
been achieved by offering financial support from the
state authorities. It argued that a state also had a
certain margin of appreciation in determining which
economic and social policy was best suited to serve
the general interest of the population. It agreed with
the legislator's concern that a reduction of the
severance pay was of vital interest to the economy,
since the heavy burden imposed on employers by the
obligation to pay these amounts to former employees
was in many cases beyond the capabilities of the
companies and would have forced many companies
into liquidation and bankruptcy and would thereby
also have further aggravated the employment
situation in the country. The Court ascertained that
the amount to be paid according to Article 143 of the
Federation Labour Law would be 3,836 KM per
employee, while it would be about 1,000 KM per
employee under Article 50 in connection with
Article 54 of the Law on Amendments. The difference
between these amounts in respect of more than
100,000 employees, whose employment would be
terminated according to Article 143 of the Federation
Labour Law, would represent the financial means by
which the economic viability of the companies would
be strengthened. The macro-economic forecast of
development of the Federation of Bosnia and
Herzegovina presented by the Government of the
Federation showed that compared to the level
achieved on the territory of the Federation in 1991,
only 34.9% of industrial production, 65.1% of
employment, 47.6% of export and 52.7% of gross
domestic product had been achieved recently. In
2000, the annual domestic product was $1,121 per
citizen. The percentage of unemployed persons was
40%, the proportion of employed persons to
dependant persons was 1:4, and the total debt
amounted to 3.5 billion KM. The export/import ratio
was 27,4%. Industrial production was only 10% of the
pre-war production. On those grounds the Court
accepted that the amount which under the previous
legal provisions should have been paid out to former
employees would undoubtedly have represented a
huge burden for the entire economy of the Federation
of Bosnia and Herzegovina. The Court further noted
that the right to severance pay was not totally
eliminated by the Law on Amendments but was only
reduced to a lower amount.

As regards Article 14 ECHR in connection with
Article 1 Protocol1 ECHR (Article I.4 of the
Constitution of Bosnia and Herzegovina) — the right
not to be discriminated against — the Court could not
find that the challenged article discriminated against
the employees to whom Article 54 of the Law on
Amendments applied as compared with employed
persons or with employees who were granted
severance pay before the Law on Amendments came
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into force. The Court stressed that an act or
regulation was discriminatory if it distinguished
between persons or groups of persons who were in a
comparable situation, and if that distinction lacked an
objective and reasonable justification, or if there was
no reasonable relationship of proportionality between
the means employed and the aim sought to be
realised. In the present case, the Court observed that
all laid off employees who were entitled to severance
pay when the Amendment Law was enacted and
entered into force but who had not yet been granted
an amount of such pay, were treated alike. Moreover,
it considered that the redundant employees were
clearly in a different situation from those who were
employed, and that they also differed from those laid
off employees who had already obtained severance
pay under the previous law. However, the Court held
that when laws were changed, it were frequently
unavoidable that a distinction aroused between those
to whom the old law had applied and those whose
rights were regulated by the new law. These two
categories of persons, the Court said, could not be
considered to be in an analogous situation, and the
distinction which followed from the change in the
legislation could not therefore be considered to be of
a discriminatory nature.

Languages:

Bosnian, Croat, Serb (translations by the Court).

Bulgaria
Constitutional Court

Statistical data
1 September 2001 — 31 December 2001

Number of decisions: 2

Important decisions

There was no relevant constitutional case-law during
the reference period 1 September 2001 -
31 December 2001.
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Canada
Supreme Court

Important decisions

Identification: CAN-2001-3-004

a) Canada / b) Supreme Court / ¢) / d) 20.12.2001 /
e) 27216 / f) Dunmore v. Ontario (Attorney General) /
g) / h) Internet: http://www.lexum.umontreal.ca/csc-
scc/en/index.html; [2001] S.C.J. no. 87 (Quicklaw).

Keywords of the systematic thesaurus:

3.17 General Principles — Weighing of interests.
5.3.27 Fundamental Rights — Civil and political
rights — Freedom of association.

5.4.10 Fundamental Rights — Economic, social and
cultural rights — Freedom of trade unions.

Keywords of the alphabetical index:
Agricultural worker / Labour relations.
Headnotes:

The exclusion of agricultural workers from Ontario's
statutory labour relations regime unjustifiably infringes
the right to freedom of association.

Summary:

Alleging an infringement of the right to free associa-
tion protected by Section 2.d of the Canadian Charter
of Rights and Freedoms, agricultural workers
challenged their exclusion from the province of
Ontario's statutory labour relations scheme. The trial
judge and the Court of Appeal found that the
impugned legislation did not infringe freedom of
association. The Supreme Court of Canada reversed
these decisions.

The purpose of Section 2.d of the Charter is to allow
the achievement of individual potential through
interpersonal relationships and collective action. This
purpose commands a single inquiry: has the state
precluded activity because of its associational nature,
thereby discouraging the collective pursuit of common
goals? Ordinarily, the Charter does not oblige the
state to take affirmative action to safeguard or

facilitate the exercise of fundamental freedoms. There
is no constitutional right to protective legislation per
se. However, history has shown and Canada's
legislatures have recognised that a posture of
government restraint in the area of labour relations
will expose most workers not only to a range of unfair
labour practices, but potentially to legal liability under
common law inhibitons on combinations and
restraints of trade. In order to make the freedom to
organise meaningful, in this very particular context,
Section 2.d of the Charter may impose a positive
obligation on the state to extend protective legislation
to unprotected groups. The distinction between
positive and negative state obligations ought to be
nuanced in the context of labour relations, in the
sense that excluding agricultural workers from a
protective regime contributes substantially to the
violation of protected freedoms. Several considera-
tions circumscribe the possibility of challenging
underinclusion under Section 2 of the Charter: (1)
claims of underinclusion should be grounded in
fundamental Charter freedoms rather than in access
to a particular statutory regime; (2) the evidentiary
burden in such cases is to demonstrate that exclusion
from a statutory regime permits a substantial
interference with the exercise of protected Section 2.d
activity; and (3), in order to link the alleged Charter
violation to state action, the context must be such that
the state can be truly held accountable for any
inability to exercise a fundamental freedom. The
contribution of private actors to a violation of
fundamental freedoms does not immunise the state
from Charter review.

In order to establish a violation of Section 2.d of the
Charter, the claimants must demonstrate that their
claim relates to activities that fall within the range of
activities protected by Section 2.d of the Charter, and
that the impugned legislation has, either in purpose or
effect, interfered with these activities. In this case,
insofar as the agricultural workers seek to establish
and maintain an association of employees, their claim
falls squarely within the protected ambit of Sec-
tion 2.d. Although it is impossible to conclude that the
exclusion of agricultural workers from Ontario's
statutory labour relations regime was intended to
infringe their freedom to organise, the effect of the
exclusion is to limit their right to freedom of associa-
tion. Here, the agricultural workers do not claim a
constitutional right to general inclusion in Ontario's
labour relations regime, but simply a constitutional
freedom to organise a trade association. This
freedom to organise exists independently of any
statutory enactment, although its effective exercise
may require legislative protection in some cases. The
agricultural workers have met the evidentiary burden
of showing that they are substantially incapable of
exercising their fundamental freedom to organise
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without the protective legislative regime. The inability
of agricultural workers to organise can be linked to
state action. The exclusion of agricultural workers
from Ontario's labour relations regime functions not
simply to permit private interferences with their
fundamental freedoms, but to substantially reinforce
such interferences. The inherent difficulties of
organising farm workers, combined with the threat of
economic reprisal from employers, form only part of
the reason why association is all but impossible in the
agricultural sector in Ontario. Equally important is the
message sent by the exclusion of agricultural workers
from Ontario's labour relations regime, which
delegitimises their associational activity and thereby
contributes to its ultimate failure. The most palpable
effect of the exclusion of agricultural workers is,
therefore, to place a chilling effect on non-statutory
union activity.

The wholesale exclusion of agricultural workers from
Ontario's labour relations regime does not minimally
impair their right to freedom of association. The
categorical exclusion of agricultural workers is
unjustified where no satisfactory effort has been
made to protect their basic right to form associations.
The exclusion is overly broad as it denies the right of
association to every sector of agriculture without
distinction. The reliance on the family farm justifica-
tion ignores an increasing trend in Canada towards
corporate farming and complex agribusiness and
does not justify the unqualified and total exclusion of
all agricultural workers from Ontario's labour relations
regime. More importantly, no justification is offered for
excluding agricultural workers from all aspects of
unionisation, in particular those protections that are
necessary for the effective formation and mainte-
nance of employee associations. Nothing in the
record suggests that protecting agricultural workers
from the legal and economic consequences of
forming an association would pose a threat to the
family farm structure. Consequently, the total
exclusion of agricultural workers from Ontario's labour
relations regime is not justifiable under Section 1 of
the Charter.

A concurring judge concluded that the purpose of the
exclusion of agricultural workers from Ontario's
statutory labour relations regime infringed Section 2.d
of the Charter.

A dissenting judge concluded that the exclusion of
agricultural workers from Ontario's statutory labour
relations regime did not infringe freedom of association.

Languages:

English, French (translation by the Court).
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Croatia
Constitutional Court

Czech Republic

Constitutional Court

Summaries of important decisions of the reference
period 1 September 2001 — 31 December 2001 will
be published in the next edition, Bulletin 2002/1.

Statistical data:
1 October 2001 — 31 December 2001

e Decisions by the plenary Court: 4

Decisions by chambers: 64

e Number of other decisions by the plenary
Court: 12

e Number of other decisions by chambers: 628

Number of other procedural orders: 26

e Total: 734

Important decisions

Identification: CZE-2001-3-013

a) Czech Republic / b) Constitutional Court / c)
Second Chamber / d) 03.10.2001 / e) Il. US 359/98 /
f) Land Registry Office review / g) / h) CODICES
(Czech).

Keywords of the systematic thesaurus:

1.3.1.1 Constitutional Justice — Jurisdiction — Scope
of review — Extension.

1.4.4 Constitutional Justice - Procedure -
Exhaustion of remedies.
1.4.6.3 Constitutional Justice — Procedure -

Grounds — Ex-officio grounds.

3.13 General Principles — Legality.

3.19 General Principles — Margin of appreciation.
4.6.2 Institutions — Executive bodies — Powers.
5.3.13 Fundamental Rights — Civil and political
rights — Procedural safeguards and fair trial.
5.3.13.1.2 Fundamental Rights — Civil and political
rights — Procedural safeguards and fair trial — Scope
— Non-litigious administrative procedure.

5.3.13.2 Fundamental Rights — Civil and political
rights — Procedural safeguards and fair trial — Access
to courts.

5.3.32.2 Fundamental Rights — Civil and political
rights — Right to family life — Succession.

5.3.37 Fundamental Rights — Civil and political
rights — Right to property.
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Keywords of the alphabetical index:

Decision, administrative, judicial review / Restitution /
Property, right to dispose of / Succession, right /
Constitutional justice, purpose / Disposition, principle
/ Subsidiarity, principle / Land, registry, record.

Headnotes:

The Land Registry Office reviews a legal act on the
basis of which the entry of a record in the Land
Register is proposed. The Office is not authorised to
review conditions laid down by other regulations.

Summary:

The original complainant concluded an agreement on
the transfer of property. The Land Registry Office
rejected the proposal to enter a record in the Land
Registry. The Court annulled this decision after an
appeal had been filed. The Land Registry Office
rejected the proposal repeatedly and the Court
confirmed this decision.

In  her constitutional petition, the complainant
contested this decision. After her death and the death
of her direct heir, his heirs became parties to the
proceedings. According to settled jurisprudence of the
Constitutional Court, when adjudicating restitution
claims it is necessary to take into account that every
restitution law requires a degree of discretion in its
application to the entitled persons, in order to fulfil the
purpose and sense of the law. Restitution laws
cannot be interpreted restrictively only to the
disadvantage of the entitled persons. It is the principle
of subsidiarity, which is among the basic principles
governing the proceedings on constitutional
complaints.

A constitutional complaint can only be filed on
condition that all procedural remedies afforded by the
law to the protection of right have been exhausted.
Protection of constitutionality is the responsibility of all
public administration bodies. The Constitutional Court
steps in after the failure of all other institutions. This
rule also reflects the principle of minimisation of the
Constitutional Court's interventions into the powers of
other organs whose decisions are reviewed in the
proceedings on constitutional complaints. The
Constitutional Court is not another instance in the
adjudication of the matter itself and its task is to find
out whether the contested decision has infringed the
constitutionally guaranteed fundamental right or
freedom of the complainant.

Administrative judiciary bodies are governed by the
disposition principle, which, however, according to the
present theory and judiciary, has been breached and
the Court is obliged to review the contested decision
ex officio also from the point of view of the compe-
tence of the defendant administrative body to issue a
decision in the given matter, since it cannot be
excluded that this act can be subject to serious
defects. The Constitutional Court identifies itself with
the standpoint of the Supreme Court of the Czech
Republic, according to which the Land Registry Office
reviews a legal act, on the basis of which the
permission to enter a record in the Land Register is
proposed. Provided the agreement on the transfer of
property is represented by this legal act, the
Constitutional Court does not review whether the
presumptions for extra-judicial rehabilitation were
fulfilled, as it is not authorised to do so. The
competence of the Land Registry Office to review the
permissibility of legal acts is not denied as this Office
reviews, in proceedings on permission to enter a
record, whether parties to a legal act are in breach of
legal regulations, by a decision of a court or by a
decision of a government body on freedom of
contract concerning the matter and whether a
consent was granted for the legal act in accordance
with a special regulation.

In the present case, the Land Registry Office
performed a review of the complainant's restitution
claim although only courts are competent to carry out
such a review and thus it infringed the Constitution.
The Constitutional Court further referred to its settled
jurisprudence according to which it is not bound by
the justification of the constitutional complaint. On the
contrary, it is within its powers when the contested
decision is also reviewed from points of view other
than those stated in the constitutional complaint. The
infringement of the Constitution is a sufficient reason
to annul the contested decision. The infringement of
the right to a fair trial can impact upon the property
owned by the complainant and their legal successors.
Therefore the Constitutional Court took into account
the sensitive approach to restitution matters
established in its previous jurisprudence and
continued the proceeding with the heirs of the legal
successor of the original complainant.

The contested decision infringed the Constitution and
was therefore annulled.

Cross-references:

The Constitutional Court referred to Judgment IV.
US 211/98 in which it stated that the realisation of the
participant's right to dispose of property only
presumes that entitled persons act on his behalf.
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Languages:

Czech.

Identification: CZE-2001-3-014

a) Czech Republic / b) Constitutional Court / c¢) First
Chamber / d) 16.10.2001 / e) I. US 322/2000 / f)
Appointment of a guardian / g) / h) CODICES
(Czech).

Keywords of the systematic thesaurus:

3.13 General Principles — Legality.

3.16 General Principles — Proportionality.

4.7.2 Institutions — Judicial bodies — Procedure.
5.1.1.4.2 Fundamental Rights — General questions —
Entitlement to rights — Natural persons — Incapacitat-
ed.

5.3.13.5 Fundamental Rights — Civil and political
rights — Procedural safeguards and fair trial — Right to
a hearing.

Keywords of the alphabetical index:

Civil procedure / Guardian, appointment / Guardian,
local authority.

Headnotes:

Before appointing a guardian to a party in a set of civil
proceedings, the Court has to carry out an investiga-
tion to find whether there are pre-requisites for such a
procedure, and whether other measures could be
used. The Court should also demand the plaintiff to
duly prove his/her allegation that the defendant's
residence is unknown. A similar obligation arises also
if the person lives on the territory of the Czech
Republic.

Summary:

The complainant challenged the decision of the Court
by which she was appointed guardian to a party in a
set of civil proceedings who was not living at either
his permanent or his temporary address. According to
the complainant no law imposed such an obligation
on her and she did not agree to perform the duty of a

guardian. The appointment of a guardian by the Court
is a decision of the Court, which can be appealed by
the guardian (in this case the municipality).

A guardian's duty is terminated either by the
disappearance of reasons leading to the establish-
ment of a guardian's duty or by the decision of a court
to withdraw a guardian.

When the Court appoints a guardian, it considers the
fulfilment of statutory presumptions and conditions.
The Court also appoints a guardian to a person
whose residence is unknown or if it is necessary for
the protection of his or her interests, if it is required by
public interest or if the Court finds another important
reason for the appointment.

The Court can only appoint a local government body
as a guardian if a relative of a natural person or
another person fulfilling the conditions for the
appointment, as a guardian cannot be appointed.
This provision should be applied only in case of a
natural person who was deprived of legal capacity or
whose legal capacity was limited by a judgment of a
court.

The Constitutional Court pointed out that the ordinary
courts did not deal with the statutory prerequisite for
the possible appointment of a guardian at all, i.e. the
obligation to examine if the relative of a natural
person or another person fulfilling the pre-requisites
for the appointment as a guardian could not be
appointed. The ordinary courts also breached other
fundamental rights of the complainant as they did not
provide the municipality with relevant information for
due performance of the guardianship leading to the
protection of the ward's rights. Furthermore, the
ordinary courts did not settle all objections stated in
the remedies and did not use the possibility to order a
hearing regardless of the complainant's serious
objection.

Therefore the contested decision was annulled.
Languages:

Czech.




436 Czech Republic

Identification: CZE-2001-3-015

a) Czech Republic / b) Constitutional Court / c)
Plenary / d) 16.10.2001 / e) PIl. US 5/01 / f) Regula-
tion of agriculture / g) / h) CODICES (Czech).

Keywords of the systematic thesaurus:

2.1.1.3 Sources of Constitutional Law — Categories
— Written rules — Community law.

2.1.3.2.2 Sources of Constitutional Law -
Categories — Case-law — International case-law —
Court of Justice of the European Communities.

3.10 General Principles — Certainty of the law.

3.13 General Principles — Legality.

3.16 General Principles — Proportionality.

3.17 General Principles — Weighing of interests.
3.18 General Principles — General interest.

3.25 General Principles — Market economy.

4.6.3.2 Institutions — Executive bodies — Application
of laws — Delegated rule-making powers.

5.1.3 Fundamental Rights — General questions —
Limits and restrictions.

5.2 Fundamental Rights — Equality.

5.3.37.3 Fundamental Rights — Civil and political
rights — Right to property — Other limitations.

5.4.6 Fundamental Rights — Economic, social and
cultural rights — Commercial and industrial freedom.

Keywords of the alphabetical index:

Agriculture, quotas / Agriculture, subsidy / Fundamental
right, essence, preservation / Animal, protection.

Headnotes:

Any interference by the state in person’s disposal of
his or her property has to respect a principle of
balance between the interests of society and the
protection of individual human rights. There must also
be a reasonable relation of proportionality between
the means used and the pursued aims. Neither
constitutional order nor international treaties on
human rights and fundamental freedoms forbid the
legislator to introduce restrictions on the amount of
economic production, distribution or consumption of
goods.

The individual's right to a free market without any
regulation does not represent the fundamental right
guaranteed by the Constitution or international
treaties. In European Union countries, regulation of
agriculture is not understood as a breach of this
principle either. The legislator is entitled to introduce
price or quantity regulation in specific branches of the
economy. This restriction does not represent
expropriation as the owner is entitled to dispose of

the thing further. The claim to a certain price is not
part of the fundamental right to property.

Summary:

A group of deputies lodged a petition to annul a
government decree on quantification of milk
production quotas for the period of 2001-2005.
According to the deputies the Decree was incompati-
ble with the fundamental rights. Their legal repre-
sentative asserted during the oral hearing that it is not
possible to argue on Community law grounds, as the
Czech Republic is not an European Union member.

The government, the Ministry of Agriculture and the
State Agricultural Intervention Fund gave their
comments on the suggestion and requested a
rejection of the petition. An entitled subject lodged the
petition and the contested decree had been passed
and accepted within the competence set up in the
Constitution.

The Constitutional Court first noted that there are no
legal regulations prohibiting the legislator to introduce
a restriction on the amount of economic production,
distribution or consumption of goods. A certain
restriction of production and distribution of goods is
also common by international standards. However,
when issuing ordinary laws, the parliament should
take into account the public interest in regulating
economic relations in a particular activity. At the same
time there must be a reasonable relation of propor-
tionality between the means used and the pursued
aims.

The introduction of milk production quotas presents
an approximation of Czech legal regulation to that in
the European Union. The regulation introduced by the
contested Regulation basically represents the
transposition of the Community model into Czech
agriculture both from the legal technical point of view
(production quotas and sanction payments for
overproduction) and regarding the setting of the
amount. The introduced regulation means the
accomplishment of programme provisions relating to
the approximation of the Czech law with Community
law, as it is set up and demanded (although not
expressly) in the Europe Agreement establishing an
Association between the European Communities and
the Czech Republic from 1993.

The right to free enterprise ranks among the rights
that can be claimed only within the limits of the laws
implementing them. The legislator is more qualified to
establish more precise conditions of this right; at the
same time he has to preserve the essence and
significance of fundamental rights and the restrictions
have to serve the prescribed aim only.
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Legal independence of the producer is preserved.
The purpose of this restriction is price stabilisation.
The legislator defined clear, empowering delegated
legislation for issuing the government regulation and
the government respected these. The restriction of
production does not represent expropriation, and the
claim to a certain price is not part of the fundamental
right to property. Although making stricter qualitative
requirements could also be considered as a
disadvantage, such an objection would be considered
as unacceptable. The purpose of the system of
guotas is to create conditions to secure sales and
obtain an appropriate minimum price for every
producer. The state can also, on serious grounds,
prohibit the production exceeding the given amount.
In case of infringement of such a prohibition the state
can undoubtedly impose sanctions. A restriction
putting milk production over the prescribed production
guotas or outside their system at a disadvantage is
generally admissible. Imposing fines can be
considered as neither expropriation nor as compulso-
ry administration of property. The Court of Justice of
the European Communities expressed its opinion on
the issue of restriction of the basic property right in
connection with the application of the Community
rules on agricultural production.

The Constitutional Court also observed that the
objection of two different prices of milk is unfounded.
The price of milk is the same for all producers and the
prescribed payment is the sanction for the infringe-
ment of the rules of the quota system. When
respecting the rules, all milk producers have an equal
position and the law regulates the sanctions for their
infringement in order to achieve a stability of the
market.

The creation of the production quota system does not
discriminate against anyone not participating in it.
Differentiation among individual producers is based
on the choice of each such producer. He has the
opportunity to ask for an individual production quota
or not to use this option. Thus the system of quotas
corresponds with the principle embodied in the
Constitution, according to which “any statutory
limitations upon the fundamental rights and basic
freedoms must apply in the same way to all cases
which meet the specified conditions”. Owing to the
factual impossibility of producing milk outside the
system of production quotas, the division of
production quotas is a mechanism similar to the
determination of the quantitative scale of business
activities. The quota system rules are general,
accessible and foreseeable; therefore, in this respect,
the objection of inequality is unsubstantiated.

As far as the producers exclusively using fixed cattle
stalls are concerned, the Constitutional Court was of

the opinion that the preference for ecological
breeding of dairy cattle in the division of new
production quotas or increasing the existing ones,
cannot be considered as unconstitutional discrimina-
tion. The legislator is entitled to use it for reasons of
public interest, which, no doubt, includes the need to
improve the treatment of animals. This activity is
certainly right and acceptable. State aid can be
provided in the form of subsidies or in other forms.
The legislator is entitled to embody this preference
into the law in connection with the division of other
production quotas or their reduction. However, the
government is not empowered to do it when it issues
subordinated legislation.

The Constitutional Court has annulled this provision
as it does not respect the reservation of law and is in
contradiction with the Constitution.

The dissenting opinion stated that the reasoning
contained in the majority opinion did not meet all the
requirements of the principle of proportionality. In
particular, it did not meet the requirement of
subsidiarity in relation to the possible alternative
means to achieve the pursued aim.

The judges consider as a key principle the application
of Article 1.2 Protocol 1 ECHR, from the interpretative
point of view, resulting from the European standards
contained in Community law.

Supplementary information:

See also PI. US 16/93.

Languages:

Czech.

Identification: CZE-2001-3-016

a) Czech Republic / b) Constitutional Court / c)
Fourth Chamber / d) 22.10.2001 / e) IV. US 37/01 / f)
Unlawfully evidence / g) / h) CODICES (Czech).

Keywords of the systematic thesaurus:

3.16 General Principles — Proportionality.
3.17 General Principles — Weighing of interests.
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3.18 General Principles — General interest.

5.1.3 Fundamental Rights — General questions —
Limits and restrictions.

5.3.13.19 Fundamental Rights — Civil and political
rights — Procedural safeguards and fair trial — Equality
of arms.

5.3.13.29 Fundamental Rights — Civil and political
rights — Procedural safeguards and fair trial — Right to
examine witnesses.

Keywords of the alphabetical index:

Criminal procedure / Witness, anonymous / Witness,
right of defence to examine / Evidence, partial
submission.

Headnotes:

The principle of subsidiarity and the need to minimise
restrictions on the rights of defence have to be
considered as decisive criteria of the constitutionality
of a secret examination of a witness. When taking
evidence during a secret examination of a witness, a
conflict arises between the principles of due process
on the one hand, and the legitimate attempt of
legislators to protect democratic society against an
increase in crime and particularly organised crime on
the other. Restricting the right of defence of an
accused or defendant by concealing the witness' real
identity is only allowed if necessary for the protection
of the witness' fundamental rights. The established
circumstances have to indicate that the witness or the
person close to him are obviously threatened by
injury or another serious danger of infringement of
their fundamental rights.

Summary:.

In his constitutional complaint the complainant
challenged judgments of the courts, which found him
guilty of producing and possessing narcotics and
psychotropic drugs and toxicants. He objected that he
was sentenced on the basis of an identification
performed in conflict with the Code of Criminal
Procedure. According to settled jurisprudence the
witness, when establishing the identification of an
offender, first describes him. Subsequently, the
suspected person is shown to him among several
other persons of similar appearance. Identification of
a person only by virtue of a photo can be used only if
“identification in natura” is not possible because the
suspected person has not been identified. This also
applies for an investigation carried out in a broad
circle of persons and the suspected person is
established by this procedure. Carrying out of
repeated “in natura” identification would prevent due
process when checking a notice of facts indicating

commission of a crime. This procedure, however, was
not kept. The identification was only carried out by
virtue of photographs.

According to the opinion of the Constitutional Court,
the identification was not carried out duly as the
complainant was placed among much younger
persons who differed from him markedly. This fact
creates a doubt about the credibility of the identifica-
tion.

Another circumstance leading to the conclusion on
unconstitutionality of the contested provisions is the
concealment of two witnesses' identities without
either mentioning any specific reasons proving that
these persons, or the persons close to them, were
threatened by injury or another serious danger of
infringement of their fundamental rights, or providing
protection for a witness in another suitable way. It
follows from the judgments of the Constitutional Court
that the purpose of the right to an open hearing is to
provide the defendant with the possibility of
verification of evidence directed against him during
the criminal procedure. This comprises two compo-
nents: the first is to verify the truthfulness of the facts
of the case, the other to verify the credibility of a
witness. The fact that some witnesses can be
anonymous restricts the possibility of a defendant to
verify the truthfulness of a witness testimony directed
against him as it excludes the possibility to express
his opinion on the person of a witness and his
credibility. Therefore it restricts his right to defence
and is in conflict with the principle of equality of arms.
It is possible to restrict fundamental rights or
freedoms in case of their conflict. However, a
fundamental right or freedom can be restricted only in
the interest of another fundamental right or freedom.

In the case of the justification of priority of one of the
two fundamental rights in conflict, the necessary
prerequisite for the final decision is to use all
possibilities to minimise the infringement of the other
right. Fundamental rights and freedoms have to be
preserved not only in employing the provisions
concerning limitations upon fundamental rights and
freedoms, but by analogy, also in the case of their
mutual conflict.

The Court deals independently, according to the
circumstances of a given case, with the issue of
necessity of the witness' protection during the main
trial proceedings and mere fear that he does not tell
the truth in the presence of a defendant is sufficient
for such procedure. It is necessary to differentiate
between the concealment of a witness during the
main trial proceedings and the concealment of his
identity in the preparatory proceedings. The act




Czech Republic 439

stipulates much stricter requirements in the latter
case.

The Constitutional Court also noted that the ordinary
court should also review the relation between
witnesses and the complainant as well as objections
against the credibility of witnesses, and supply all
necessary evidence for this purpose. The fact that the
part of the contested decision relating to the
statement does not contain the statement determining
the complainant's guilt is a formal mistake. It is clear
only from the reasoning that the court identified itself
with the statement determining the guilt. As the
complainant’s right to a fair trial was violated by
ordinary courts and bodies responsible for criminal
proceedings, the Constitutional Court annulled the
contested decisions.

Supplementary information:
See also PI. US 4/94, 11l. US 210/98, . US 104/96.
Languages:

Czech.

Identification: CZE-2001-3-017

a) Czech Republic / b) Constitutional Court / c)
Plenary / d) 05.12.2001 / €) PI. US 9/01 / f) Lustration
laws / g) / h) CODICES (Czech).

Keywords of the systematic thesaurus:

1.3.1 Constitutional Justice — Jurisdiction — Scope
of review.

1.3.5.5.1 Constitutional Justice — Jurisdiction — The
subject of review — Laws and other rules having the
force of law — Laws and other rules in force before the
entry into force of the Constitution.

2.1.1.4 Sources of Constitutional Law — Categories
— Written rules — International instruments.

2.1.3 Sources of Constitutional Law — Categories —
Case-law.

3.3 General Principles — Democracy.

3.18 General Principles — General interest.

3.21 General Principles — Equality.

4.7.1 Institutions — Judicial bodies — Jurisdiction.

5.4.8 Fundamental Rights — Economic, social and
cultural rights — Right of access to the public service.

Keywords of the alphabetical index:

Lustration, law / Civil service, loyalty, political / Civil
servant, recruitment / Civil servant, duty of loyalty /
Loyalty, public / Constitutional Court, predecessor
state, decision, res iudicata / Democracy, defence /
Council of Europe, recommendation.

Headnotes:

A democratic state can condition an individual's entry
into civil service, and subsequent holding of a civil
servant position, to meeting certain prerequisites and
in particular, the political loyalty.

The concept of loyalty covers, on the one hand, the
level of loyalty of every individual in public services,
and, on the other hand, the level of loyalty of public
services as a whole. In addition, it is not only relevant
whether the public services are actually loyal, but also
whether they appear loyal to the public.

Certain lustration laws still protect an existing public
interest, or pursue a legitimate aim, which is the
active protection of a democratic state from the
dangers, which could be brought to it by insufficiently
loyal and trustworthy public services. Thus lustration
laws setting specific prerequisites for being a civil
servant supplement the absence of a key law on civil
service required by the Constitution. Their existence
is therefore still necessary.

Summary:

The Constitutional Court received a petition from a
group of 44 deputies in which the petitioners sought
the annulment of some provisions of so-called
lustration laws because of their conflict with the
Constitution The Chamber of Deputies stated that a
right to any position of power does not exist in a
democratic state, as it is up to the state to decide the
criteria by which it will fill such positions. The Senate
stated that each state has the right to set by statute
conditions for holding positions in the civil service.
The Ministry of the Interior stated its position on the
Court disputes on protection of fundamental rights.
From all issued lustration certificates, only 3.45%
were positive. Until 5 September 2001 the ministry's
records show a total of 692 petitions for protection of
personal rights of an individual.

When deciding on the annulment of acts and other
legal regulations the Constitutional Court assesses
the content of these regulations from the point of view
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of their compatibility with the constitutional laws and
with international treaties pursuant to Article 10 of the
Constitution; it also establishes whether they were
adopted and issued within the competence given by
the Constitution and in a constitutionally prescribed
way.

Wherever legal regulations were issued before the
Constitution of the Czech Republic became effective,
the Court examines the compliance of their content
with the present constitutional order. The Constitu-
tional Court of the former Czechoslovakia had already
evaluated the main lustration law in terms of its
constitutionality. Therefore, the Constitutional Court
had first to decide on the admissibility of the petition.

The jurisdiction of the Constitutional Court of the
former Czechoslovakia was transferred to the
Supreme Courts of the Czech and Slovak Republics.
The existence of both Constitutional Courts is
mutually independent. The Constitutional Act
functions in a system of judicial protection of
constitutionality established by the Constitution of the
Czech Republic. Significant changes had occurred in
the society during the course of more than eight years
and the amendment is now to be evaluated in the
light of new instruments.

The decision by the Constitutional Court of the former
Czechoslovakia does not establish a res iudicata
obstacle. The Constitutional Court, like the European
Court of Human Rights right from its first decisions,
relies on the cases of its predecessor. In this sense,
the Court noted that the continuity of protection
provided permits the new Court, on the one hand, to
diverge from the legal opinion of the preceding Court
if there has been a change in the circumstances
under which the previous Court made its decision,
and on the other hand, not to cast doubt on the
decisions of the previous Court if no such change in
circumstances has occurred. The Constitutional Court
of the former Czechoslovakia reviewed the constitu-
tionality of the main lustration law from the point of
view of the then Constitution and did not find conflict
with it. The other, smaller lustration law was not
reviewed in terms of its constitutionality.

The Constitutional Court of the former Czechoslo-
vakia recognised the public interest consisting of the
need of society and the state to have persons in
certain publicly significant positions replaced. It also
stressed the restricted validity in time of the law. In
democratic states among requirements for persons
seeking employment in the civil service is fulfilment of
certain civic prerequisites (i.e. loyalty to the state).
The state cannot be denied the ability to set
prerequisites in which it takes into consideration its
own security. The determination of the degree of

development of democracy in a particular state is a
social and political question. Thus, the Court is not
able to review the claim of “completion” or, on the
contrary “non-completion” of the democratic process.
Loyalty cannot be expected “without anything further
and without reservation” from members of previous
power structures. A democratic state has an
obligation to defend actively its democratic establish-
ment, i.e. not only in a phase where it is being built
but also in a phase where democracy has been
brought to completion. Indeed, the European Court of
Human Rights has also repeatedly recognised in its
decisions the justification of the idea of a democracy
able to defend itself (Glasenapp v. Germany, Vogt v.
Germany, Pellegrin v. France).

Meeting the requirement of political loyalty on the
individual's entry into state administration is proved
also by judicial practice in the USA (Adler v. Board of
Education of City of New York).

The Constitutional Court also recorded that an
untrustworthy civil service and state administration
result in a danger to democracy. The Act on the
Lawlessness of the Communist Regime and
Resistance to it enumerates crimes and other
comparable events, which occurred in the territory of
the present-day Czech Republic during 1948-1989. It
assigns full responsibility for them to those who
promoted the communist regime as officers,
organisers and instigators in the political and
ideological arena. It states the special responsibility of
the pre-November Communist Party. The lustration
legislation only takes a position on it and draws
certain conclusions only from classified forms of
involvement in it. In its judgment the Constitutional
Court of the former Czechoslovakia pointed out that
other European states also apply lustration legisla-
tion. Their common feature is the fact that they
concentrate on an individual's position and/or
behaviour under totalitarianism, which may have
negative consequences for him in terms of his
involvement in public life in the present democratic
state. Similar Acts were passed in Germany and
other countries in Central and Eastern Europe.

The Parliamentary Assembly of the Council of Europe
admits the compatibility of lustration laws with the
attributes of a democratic legal state, with the
presumption that their purpose is not to punish the
affected persons, but to protect the nascent
democratic regime. In light of the foregoing facts, the
Court had grounds to state that certain behaviour or a
certain position of an individual in a totalitarian state
is generally considered, from the viewpoint of the
interests of a democratic state, to be a risk to the
impartiality and trustworthiness of its public services,
and therefore has a restrictive influence on the




Czech Republic 441

possibility and the manner of including “positively
lustrated” persons in them. With the passing of time
the relative significance of attitudes and the position
of persons in the totalitarian state certainly does not
disappear, but it decreases.

The time of application of individual lustration laws or
individual provisions based on them differ. In the
great majority of other European states lustration
laws are still valid and effective. Both acts pursue
their legitimate aim by setting certain prerequisites for
the performance of certain positions in state bodies
and organisations, in the police of the Czech Republic
and in the Correction Corps of the Czech Republic.
The Recommendation no. R (2000) 6 of the
Committee of Ministers of the Council of Europe on
the status of public officials in Europe of 24 February
2000 regulates the position of representatives of
public power. Public administration plays a substan-
tial role in democratic societies and those persons in
it are subject to special obligations and commitments
because they serve the state.

Law may provide for both general and specific
prerequisites for access to public positions. Both
lustration laws set special prerequisites only for
access to managerial or significant positions in civil
and public services.

The specific presumptions reflect the position of an
individual in the period of totalitarianism of 1948-1989.
While this position meets the elements provided in the
lustration laws, it makes it impossible for a lustrated
individual to access public positions listed in them.
The Constitutional Court, in agreement with its
Czechoslovak predecessor, considered the close
connection of persons with the totalitarian regime and
its repressive components to be a relevant circum-
stance that can cast doubt on political loyalty and
damage trustworthiness of public services of a
democratic state and thus threaten such state and its
establishment.

At present other new democratic European states
view this aspect of the past of their public representa-
tives and officials in a similar way. The Constitutional
Court considered it very clear that the relevance of
the stated presumption decreases with the passage
of time from the fall of the totalitarian regime, and
therefore considers lustration legislation to be
temporary. The Constitutional Court takes as a
starting point the fact that lustration prerequisites
apply only to a restricted circle of fundamentally
important positions. It also takes into account the
declining tendency to apply the lustration laws in
practice. The parliament has not yet regulated by law
the legal relations of state employees in ministries
and other administrative authorities (The Act on Civil

Service). Thus, by setting specific prerequisites for
working in civil service, both lustration laws substitute,
to a certain extent, the absence of a key law required
by the Constitution. Their existence is therefore still
necessary.

With the exception of certain acts, (among others the
Act on Courts and Judges), access to elected,
appointed and designated positions specified in the
lustration laws is regulated only by these laws.
However, the Constitutional Court did not consider
this situation to be optimal. It therefore noted that the
legislator should speedily regulate the prerequisites
for access to public offices in the full extent.
According to the background report to the amend-
ment of the main lustration act, its validity should be
terminated upon the adoption of the Act on Civil
Service.

For all the foregoing reasons, the Court granted part
of the petition and denied the remaining part.

The dissenting opinion stated that the Court has
annulled the prerequisite demanding the persons
recruited into the Police and Corrections Corps not to
be conscious collaborators of the former State
Security  Service (StB). Nowadays elements
protecting and approving legal procedures during the
totalitarian period are emerging more and more often.
These pressures appear to be in contradiction with
democratic postulates. Therefore the two lustration
judgments can be connected neither from the point of
view of time nor from the point of view of public
interest. From the moral point of view conscious
collaborators of the StB are one of the groups of
persons most heavily subjected to the shorter
lustration law. While other agents or StB employees
only built the totalitarian system and infringed the
citizens' rights in general, conscious StB collaborators
directly participated in persecuting people. Such
persons are most easily influenced, as in their case
there is no guarantee of resistance against the
pressure when they did not pass the test in the past.
The qualification of conscious collaboration was
precisely defined in the law and the courts guarantee
the protection of applicants against unjust decisions.
Therefore the protection of democracy has to be put
above the protection of an individual's right.

Supplementary information:

In Judgment PIl. US 25/2000, the Constitutional Court
rejected a petition of a group of deputies to annul
provisions of the amending act, which has no
independent legal existence and has become part of
the amended act.
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Cross-references:
Supreme Court of the United States:

- Adler v. Board of Education of City of New York,
03.03.1952;

European Court of Human Rights:

- Glasenapp v. Germany, 28.08.1986, Series A,
no. 104;

- Vogt v. Germany, 26.09.1995, Series A, no. 323;
Bulletin 1995/3 [ECH-1995-3-014];

- Pellegrin v. France, 08.12.1999, no. 28541/95,
8§60, 66 and 67, ECHR 1999-VIII; Bulletin
1999/3 [ECH-1999-3-009].

Languages:

Czech.

Denmark
Supreme Court

There was no relevant constitutional case-law during
the reference period 1 September 2001 -
31 December 2001.
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Estonia
Supreme Court

Important decisions

Identification: EST-2001-3-005

a) Estonia / b) Supreme Court / ¢) Supreme Court en
banc /d) 11.10.2001 / e) 3-4-1-7-01 / f) Review of the
constitutionality of the Weapons Act / g) Riigi Teataja
Il (Official Bulletin), 2001, 26, Article 280 / h)
CODICES (Estonian, English).

Keywords of the systematic thesaurus:

3.16 General Principles — Proportionality.

3.17 General Principles — Weighing of interests.
5.1.3 Fundamental Rights — General questions —
Limits and restrictions.

5.3.41 Fundamental Rights — Civil and political
rights — Right to self fulfilment.

Keywords of the alphabetical index:

Weapon, permit / Punishment, criminal, consequenc-
es / Hunting, self fulfilment / Weapon, self fulfilment.

Headnotes:

A restriction which results from the criminal punish-
ment of a person and which accompanies him for life,
irrespective of the nature and gravity of the crime
committed, may prove to be disproportional to the
purpose of protecting the life and health of others.

Hunting is a form of personal self-realisation.
Summary:.

Tallinn Administrative Court initiated constitutional
review proceedings, asking the Supreme Court to
declare Section 28.1.6 of the Weapons Act invalid.
According to that provision, a weapons permit should
not be issued to a person who had been punished
under criminal procedure for a crime, irrespective of
whether his criminal record had expired or had been
expunged. That was found to be in conflict with
Article 11 of the Constitution.

A person who filed an action in the original Adminis-
trative Court proceedings had been punished for
robbery in 1971 with an imprisonment of three years.
He was 17 years old at that time. Later on, he had
been a hunter for years, and had never been in
conflict with the law. According to him the restriction
of the Weapons Act was unnecessary in a democratic
society and distorted the fundamental rights of
Articles 19, 29.1 and 32.2 of the Constitution.

The Constitutional Review Chamber of the Supreme
Court decided to transfer the case to the Supreme
Court en banc, due to the importance of the case and
because the previous practice of the Chamber was
about to be changed.

The Supreme Court en banc found that the right to
buy and possess a weapon may be covered by the
right to free self-realisation guaranteed by Article 19
of the Constitution, and possibly also by other rights
(e.g. the right to freely choose one's sphere of activity
and profession). Hunting was found to be a form of
free personal self-realisation.

While analysing the compliance of the restriction
imposed by the Weapons Act with Article 11 of the
Constitution, the Supreme Court found that the
restriction met the requirement of having a legitimate
aim (to prevent danger to life and health of individu-
als) and that the restriction was enacted by an act of
parliament (i.e. formally in compliance with the
Constitution). With reference to an earlier decision of
the Supreme Court (Decision 3-4-1-9-2000, Bulletin
2000/3 [EST-2000-3-008]), the Court found, however,
that the requirement of proportionality was not met.
According to the Supreme Court, a restriction which
was related to punishment under criminal procedure
and accompanied a person for the whole of his life,
disregarding the nature and gravity of the crime
committed, might prove to be disproportional to the
purpose of protecting the life and health of others.
The legislator should have given the executive an
opportunity to consider the personality of an applicant
for a weapons permit and the circumstances of the
crime committed.

The Supreme Court partially invalidated Section 28.1.6
of the Weapons Act.

Supplementary information:

Two of the justices of the Supreme Court submitted a
dissenting opinion. They considered the restriction
imposed by the Weapons Act to be proportional to the
aim of protection of life and health of individuals,
taking into account that this restriction applied to
persons who had committed a crime.
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Cross-references:

- Decision 1lI-4/A-1/94 of 12.01.1994, English full
text in CODICES [EST-1994-X-001];

- Decision 3-4-1-9-2000 of 06.10.2000, Bulletin
2000/3 [EST-2000-3-008];

- Decision 3-4-1-2-01 of 05.03.2001,
2001/1 [EST-2001-1-003].

Bulletin

Languages:

Estonian, English (translation by the Court).

|dentification: EST-2001-3-006

a) Estonia / b) Supreme Court / ¢) Supreme Court en
banc / d) 07.12.2001 / e) 3-1-1-27-01 / f) / g) Riigi
Teataja 1l (Official Bulletin), 2002, 2, Article 8 / h)
CODICES (Estonian).

Keywords of the systematic thesaurus:

3.13 General Principles — Legality.

4.8.3 Institutions — Federalism, regionalism and
local self-government — Municipalities.

4.10.7 Institutions — Public finances — Taxation.

Keywords of the alphabetical index:

Fee, amount, purpose / Parking, fee / Tax, character-
istics / Parking, fee, essence and purpose.

Headnotes:

A parking fee is not a tax, but a service fee, a charge
for the use of a public facility.

Summary:.

Mr Toomas Liiva, who had been subjected to a fine
for a violation of parking regulations, filed a complaint
with Tallinn Administrative Court, requesting the
annulment of the fine-claim. He found that the fine-
claim was unlawful, since the request of a fee for
parking in public streets cannot be a duty in public
law, or compulsory insurance payment, fine, tax, fee
or rental charge in private law. Consequently, Mr Liiva

considered the parking fee to be unconstitutional and
he asked the Court to declare unconstitutional some
provisions of a regulation of Tallinn City Council,
which regulated parking fees in public streets. Tallinn
Administrative Court did not satisfy the complaint.
Tallinn Circuit Court upheld the decision of the
Administrative Court. Mr Liiva appealed against the
judgment of the Circuit Court to the Supreme Court.
He upheld this claim that the parking fee imposed by
the Tallinn City Government was unconstitutional.
The parking fee could not be a fee in private law,
since the streets in a city are for public use, and
cannot be commercially exploited. On the other hand,
if the parking fee is to be considered a tax, it was
imposed in an unlawful manner. Although the Traffic
Act empowers the owner or possessor of a road to
provide for a parking fee, it is the city councils, not
city governments that may determine the tax rate
according to the Local Taxes Act. In the case of the
City of Tallinn, determination of the tax rate and the
area of application of the parking fee was delegated
to the City Government by the City Council.

The Criminal Chamber of the Supreme Court
transferred the case to the Supreme Court en banc in
order to ensure uniform application of law. The
Supreme Court en banc decided to proceed from the
Constitutional Review Court Procedure Act, in
addition to the provisions of the Code of Administra-
tive Offences. Therefore, additional persons -
representatives of the City of Tallinn, the parliament,
the Legal Chancellor and Minister of Justice — were
invited to take part in the procedure.

According to the Supreme Court the parking fee is not
a tax, since it does not have all the characteristics of
a tax as provided for by Section 2.1.1 of the Taxation
Act.

The Supreme Court found that the parking fee shall
be considered a service fee. It is a fee that is charged
for a service provided by the city, a charge for the use
of a public facility. The Traffic Act empowered the
local governments to impose parking fees, not
determining which institution of local government
shall decide upon the imposition of a parking fee.
Tallinn City Council delegated the right to determine
the areas and rates of parking fees to the City
Government. According to the Local Government
Organisation Act the right to levy taxes is in the
exclusive competence of city councils. Since the
Supreme Court found that the parking fee was not a
tax, the City Council had the right to delegate the
determination of the areas and rates of parking fees
to the City Government.

The Supreme Court concluded that the pertinent
regulations of Tallinn City Council and City Govern-




Estonia 445

ment were in conformity with Article 3 of the
Constitution and with other legislation.

Supplementary information:

This case was not formally a “pure” constitutional
review case. It was the first time that the Supreme
Court examined a case both from the aspect of
“ordinary” law (in the procedure prescribed by the
Code of Administrative Offences) and from the aspect
of constitutionality of the applicable legislation (in the
procedure prescribed by the Constitutional Review
Court Procedure Act).

Four dissenting opinions were submitted by six
justices of the Supreme Court.

Chief Justice Uno L8hmus found that in order to
interpret the notion of “tax” of Articles 113 and 157 of
the Constitution, one cannot proceed solely from the
definition of “tax” according to the Taxation Act. The
decisive factor should be the essence and purpose of
the parking fee. The primary purpose of imposing a
parking fee is to guarantee reasonable use of a
limited resource — parking space — not to provide a
service. Parking fees should have been considered a
special purpose tax for the use of a public facility.
Also, such monetary obligations which are not
defined as “taxes” according to legislation can be
interpreted as “taxes” in the meaning of the
Constitution. Furthermore, the list of local taxes of
Section 5 of the Local Taxes Act is not comprehen-
sive. With reference to several previous decisions
concerning the relations between the parliament and
the government in the questions of taxation,
Mr Lohmus concluded that a principle has been
established that all monetary obligations in public law
should be imposed and important elements of these
obligations should be determined by a representative
body. This applies both to the national parliament and
to the local government councils.

Justice Pold, with whom Justices Kull and Salmann
joined, found in his dissenting opinion that the parking
fee is in essence a tax. Delegation of the determina-
tion of the tax rate and the area of application of the
parking fee to the City Government by the City
Council was unconstitutional. Notions used in the
Constitution cannot be interpreted proceeding from
the interpretation attributed to them by legislation.
When interpreting the Constitution, one must proceed
from the substantial characteristics of the legal
phenomena, taking into account legal theory. It can
be concluded from Article 157.2 of the Constitution in
conjunction with Articles 13, 106.1 and 110 that it is
up to the representative bodies to levy taxes.

Justice Anton held that Article 157.2 of the Constitu-
tion should be interpreted in a similar way to the
interpretation of Article 113 of the Constitution. This
means that Article 157.2 of the Constitution includes
all monetary obligations in public law, regardless of
how they are described. Parking fees fall into the
sphere of protection of Article 157.2 of the Constitu-
tion even if they are not a type of tax. Another
position would enable the local governments to
impose monetary obligations in public law without any
legal authorisation, in case these obligations would
not be or would not be defined as “taxes”.

Justice Kergandberg did not agree with the opinion of
the majority that the parking fee was not a tax
because it did not have all the characteristics of a tax
as provided for by Section 2.1.1 of the Taxation Act. If
this position were to be developed further, hundreds
of different monetary obligations — essentially taxes —
could be imposed on people, but they would not be
considered taxes, if some of the characteristics of a
tax were omitted on purpose. According to Arti-
cle 57.2 of the Constitution local governments may
only levy and collect taxes and impose duties.
Article 157.2 entails the right of individuals to be
subjected by local governments only to the two
categories of obligations mentioned. Article 157.2 of
the Constitution is much more restrictive than the
corresponding Article 113 on the national level.
Parking fees are a local tax. It should have been
listed in the Local Taxes Act. Its absence from that
Act is not in conformity with Article 3 of the Constitu-
tion and with the principle of legitimate expectation.

Cross-references:

- Decision 1lI-4/A-9/94 of 07.12.1994, Bulletin
1994/3 [EST-1994-3-005];

- Decision 3-4-1-2-98 of 23.03.1998, Bulletin
1998/1 [EST-1998-1-002];

- Decision 3-4-1-11-98 of 22.12.1998, Bulletin
1998/3 [EST-1998-3-009];

- Decision 3-4-1-10-2000 of 22.12.2000, Bulletin
2000/3 [EST-2000-3-009].
Languages:

Estonian, English (translation by the Court).
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Finland
Supreme Administrative Court

France
Constitutional Council

There was no relevant constitutional case-law during
the reference period 1 September 2001 -
31 December 2001.

Important decisions

Identification; FRA-2001-3-010

a) France / b) Constitutional Council / c) / d)
27.11.2001/ €) 2001-451 DC / f) Act to improve cover
against work accidents and occupational illnesses for
non-salaried agricultural workers / g) Journal officiel
de la République francaise — Lois et Décrets (Official
Gazette), 01.12.2001, 19112 / h) CODICES (French).

Keywords of the systematic thesaurus:

1.3.1.1 Constitutional Justice — Jurisdiction — Scope
of review — Extension.

4.5.6 Institutions — Legislative bodies — Law-making
procedure.

4.7.1 Institutions — Judicial bodies — Jurisdiction.
4.7.9 Institutions — Judicial bodies — Administrative
courts.

4.7.13 Institutions — Judicial bodies — Other courts.

Keywords of the alphabetical index:

Work accident, non-salaried agricultural worker /
Social security, non-salaried agricultural worker /
Occupational illness, non-salaried agricultural worker
/ Parliament, order of business / Court, social
security, jurisdiction.

Headnotes:

The member of parliament who tabled the bill based it
on the provisions of an earlier government bill which
had failed; in addition, in the course of debate, the
government tabled amendments supplementing the
private  member's bill in line with the previous
government bill. These circumstances are no
impediment to the bill being debated under the part of
the order of business determined by parliament
(“niche parlementaire”).

The provision giving the social security tribunals
jurisdiction over administrative cases involving public
authority prerogatives is struck out ex officio. This
provision is held to be contrary to the fundamental
principle recognised by the laws of the Republic
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whereby “except for matters reserved by their nature
for the judicial authorities, the annulment or reversal
of decisions taken in the exercise of public preroga-
tives by the authorities exercising executive powers,
their servants, the local or regional authorities of the
Republic or public agencies placed under their
authority or supervision fall under the final jurisdiction
of the administrative courts ...".

Summary:

The Act “to improve cover against work accidents and
occupational illnesses for non-salaried agricultural
workers” having been referred to it by more than
60 senators and more than 60 members of parlia-
ment, the Constitutional Council rejected both
applications. The act in question replaced previous
protection, based on a compulsory, competitive
insurance mechanism, by the institution of a fourth
branch of social security for non-salaried agricultural
workers and for this purpose conferred a non-
exclusive but determining role upon the agricultural
mutual insurance network. In particular, the Council
rejected the complaints of an abuse of Article 48.3 of
the Constitution (“niche parlementaire”).

Article L. 752-27 of the Rural Code, in the wording of
Article 1 introduced by the Act in question, giving the
social security tribunals jurisdiction over administra-
tive cases involving public prerogatives, was annulled
ex officio.

Languages:

French.

Identification: FRA-2001-3-011

a) France / b) Constitutional Council / c) / d)
06.12.2001 / e) 2001-452 DC / f) Act introducing
urgent reforms of an economic and financial nature /
g) Journal officiel de la République frangaise — Lois et
Décrets (Official Gazette), 12.12.2001, 19712 / h)
CODICES (French).

Keywords of the systematic thesaurus:

3.18 General Principles — General interest.
3.25 General Principles — Market economy.

5.2 Fundamental Rights — Equality.
Keywords of the alphabetical index:

Social economy, co-operatives and associations / Public
tender, bidder, persons with integration difficulties.

Headnotes:

The public interest in fostering the “social economy”
clearly does not justify the unequal treatment of
bidders for a public contract through one quarter of
the items open for tender being reserved for co-
operatives and associations.

Summary:

The following provision was annulled: “Where public
tenders to which the Public Tenders Code applies are
divided into parts, some or all of which may be
performed by co-operative societies or associations
whose aim is to foster the employment of persons
encountering particular integration difficulties or to
support individual or collective enterprise, combat
unemployment or protect the environment, one
quarter of such parts shall be offered for competition
between such co-operatives and associations”.

Languages:

French.

Identification: FRA-2001-3-012

a) France / b) Constitutional Council / c) / d)
18.12.2001 / e) 2001-453 DC / f) Social Security
Financing Act 2002 / g) Journal officiel de la
République francaise — Lois et Décrets (Official
Gazette), 26.12.2001, 20582 / h) CODICES (French).

Keywords of the systematic thesaurus:

3.18 General Principles — General interest.

4.5.2 Institutions — Legislative bodies — Powers.
5.3.36 Fundamental Rights — Civil and political
rights — Non-retrospective effect of law.
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France

Keywords of the alphabetical index:
Social security, law on financing.
Headnotes:

The principle of the non-retroactive effect of laws has
constitutional value only in criminal matters; whereas,
in other matters, the legislature may adopt retroactive
provisions, it may do so only in consideration of a
sufficient public interest and provided constitutional
requirements are not thereby deprived of statutory
safeguards.

Provisions of which none has any significant impact
on the expenditure or receipts of the social security
bodies for the current or the following year and none
of which improves parliamentary scrutiny of the
application of social security funding legislation, must
be declared unconstitutional, as they fall outside the
scope of legislation governing social security funding.

Summary:

A provision to cancel an amount owed by the state to
the social security agencies as at 31 December 2000
constitutes a retroactive measure not justified by a
sufficient public interest.

Various measures (including crediting the 2000
surplus of the National Family Allowances Fund to the
Infant Care Establishments Development Fund and
the Pensions Reserve Fund) had no impact on the
financial equilibrium of the social security agencies in
either 2001 or 2002. They accordingly had no place in
the Social Security Financing Act 2002.

Languages:

French.

Identification: FRA-2001-3-013

a) France / b) Constitutional Council / c) / d)
27.12.2001 / e) 2001-456 DC / f) Finance Act 2002 /
g) Journal officiel de la République francgaise — Lois et
Décrets (Official Gazette), 29.12.2001, 21159 / h)
CODICES (French).

Keywords of the systematic thesaurus:

1.1.1.2.3 Constitutional Justice — Constitutional
jurisdiction — Statute and organisation — Independ-
ence — Financial independence.

3.4 General Principles — Separation of powers.

4.3.1 Institutions — Languages - Official lan-
guage(s).
4.3.3 Institutions — Languages — Regional lan-
guage(s).

4.4.1.6 Institutions — Head of State — Powers —
Powers with respect to the armed forces.

4.5.2 Institutions — Legislative bodies — Powers.
4.6.2 Institutions — Executive bodies — Powers.
4.10.2 Institutions — Public finances — Budget.

5.4.1 Fundamental Rights — Economic, social and
cultural rights — Freedom to teach.

Keywords of the alphabetical index:

Parliament, appropriations / President, appropriations
| Constitutional Court, appropriations / Public
authority, financial autonomy / Secret service, military
operation in progress / Language, teaching /
Language, regional, use in public services /
Education, school, private, use of regional language.

Headnotes:

According to the relevant constitutional provisions, it
is for the parliamentary assembly to authorise a
declaration of war, to vote appropriations for national
defence and to review the use made of them, but by
no means to intervene in the conduct of operations in
progress.

Section 115 of the Finance Act 2002 reads: “l. A
report shall be appended to the annual Finance Bill
explaining the estimates submitted by each of the
public authorities. Il. An explanatory schedule shall be
appended to the Settlement Act showing, for each of
the public authorities, the final amount of appropria-
tions and expenditure and detailing the difference
between them and the initial estimates for 2003”.

These provisions must not be interpreted as an
impediment to the rule whereby the constitutional
public authorities themselves determine the
appropriations necessary for their operation. This rule
is inherent in the principle of their financial autonomy,
which guarantees the separation of powers. Subject
to this strict proviso, Section 115 complies with the
Constitution.

Under Article 2.1 of the Constitution, the use of
French is obligatory for public law legal entities and
private law persons in performing public service
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functions. Individuals may not, in their relations with
public services and government departments, claim a
right to use a language other than French, nor be
compelled to do so.

Consequently, although, in order to help preserve
regional languages, the state and local and regional
authorities may assist associations which pursue that
goal, the use of a language other than French may
not be imposed on pupils of public educational
establishments either in the establishment's affairs or
in the teaching of subjects other than the language
concerned.

Summary:

According to Article 5.2 of the Constitution, the
President of the Republic is the guardian of national
independence, territorial integrity and the observance
of treaties; under Article 15 of the Constitution, he is
commander-in-chief of the armed forces; Article 21 of
the Constitution provides that the Prime Minister is
responsible for national defence; under Article 35 of
the Constitution, parliament authorises a declaration
of war; according to Articles 34 and 47 of the
Constitution, parliament, when adopting the Finance
Act, votes the necessary appropriations for national
defence.

A committee composed mainly of members of
parliament was made responsible for scrutinising the
“operations in progress” of the secret services. This
provision was annulled because it was contrary to the
constitutional prerogatives of the executive in defence
matters. Parliamentary scrutiny may be exercised
only a posteriori to verify whether the appropriations
have been used for the purpose for which they were
intended.

The Act provides for a report explaining the estimates
submitted by the constitutional public authorities
(parliamentary assembly, President of the Republic,
Constitutional Council, High Court of Justice). This
provision must not be interpreted as contradicting the
rule of their financial autonomy, directly derived from
the principle of the separation of powers.

On the question of incorporating into the public
education system establishments run by the “Diwan”
association, practising the teaching of Breton by “total
immersion”, the Council exhorts the relevant
administrative and judicial authorities to abide by
Article 2 of the Constitution (“the language of the
Republic is French”).

Cross-references:

- Cf. on the question of regional languages, the
decision of 29.07.1994 (1994-345 DC), Bulletin
1994/2 [FRA-1994-2-005].

Languages:

French.

Identification: FRA-2001-3-014

a) France / b) Constitutional Council / c) / d)
27.12.2001 / e) 2001-457 DC / f) Finance (Rectifica-
tion) Act 2001 / g) Journal officiel de la République
francaise — Lois et Décrets (Official Gazette),
29.12.2001, 21172 / h) CODICES (French).

Keywords of the systematic thesaurus:

4.5.2 Institutions — Legislative bodies — Powers.
4.5.6.4 Institutions — Legislative bodies — Law-
making procedure — Right of amendment.

4.10.2 Institutions — Public finances — Budget.

Keywords of the alphabetical index:

Amendment, admissibility, conditions / Parliament,
joint committee / Finance act, scope.

Headnotes:

According to Articles 39, 44 and 45 of the Constitu-
tion, concerning legislative procedure, the “joint
committee” is responsible for proposing a text on
provisions remaining under discussion. The only
amendments that may still be adopted after the
meeting of the joint committee must be directly
related to a provision still under discussion or
necessary in order to comply with the Constitution,
ensure co-ordination with other texts being consid-
ered by parliament or correct a mistake. Amendments
not meeting this requirement are deemed to have
been adopted improperly.

Provisions not relating to the determination of state
resources and expenditure, to taxation, not serving
the purpose of organising parliamentary information
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and scrutiny concerning the management of public
funds or imposing pecuniary responsibilities on public
service personnel and not entailing any creation or
transformation of posts’ lie outside the scope of the
Finance Act.

Summary:

An amendment introducing new provisions after the
meeting of the joint committee was annulled.

Provisions concerning the governance of public
intermunicipal co-operation establishments or the
delegation of authority by the municipal councils of
Paris, Lyons and Marseilles to district councils for the
award of public contracts were held to lie outside the
scope of the Finance Act.

Languages:

French.

Georgia
Constitutional Court

Summaries of important decisions of the reference
period 1 September 2001 — 31 December 2001 will
be published in the next edition, Bulletin 2002/1.
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Germany
Constitutional Court

Important decisions

Identification: GER-2001-3-004

a) Germany / b) Federal Constitutional Court / c)
Second Chamber of the First Panel / d) 04.04.2001 /
e) 1 BvQ 32/01/f)/g)/h) CODICES (German).

Keywords of the systematic thesaurus:

1.5.4.7 Constitutional Justice — Decisions — Types
— Interim measures.

1.6.7 Constitutional Justice — Effects — Influence on
everyday life.

3.17 General Principles — Weighing of interests.
3.19 General Principles — Margin of appreciation.
5.3.32 Fundamental Rights — Civil and political
rights — Right to family life.

Keywords of the alphabetical index:

Injunction, temporary / Parent, right / Education /
Consequences, weighing / School, primary /
Childcare / Schoolchild / Detriment, serious.

Headnotes:

Issuing a temporary injunction against a law clearly
constitutes a considerable intervention in parliament's
legislative  discretion. Therefore, the Federal
Constitutional Court may temporarily prevent
legislation entering into force only if the detriment that
would result from its entry into force and its subse-
guent declaration of unconstitutionality markedly
outweighs the detriment that would result from
preventing the entry into force of legislation that is
deemed to be constitutional.

Summary:.

I. By way of a motion for a temporary injunction
order, several parents of school-age children
challenged the entry into force of a Land (Federal
State) law which regulates the establishment of a
“primary school with fixed opening hours” in the Land
of Saxony-Anhalt as of 1 August 2001.

The challenged regulation of the Land School Act
stipulated that a fixed, standard opening time of five
and a half hours a day would be prescribed for
primary schools in the Land and, in addition to
classes, there would be day care by educational staff.
At the same time, the act extended compulsory
attendance at school to the periods of complementary
care.

The parents who moved for the temporary injunction
claimed that the new regulation violated their
fundamental right under Article 6.2.1 of the Basic
Law. To substantiate their motion, they stated that the
execution of the law would constitute an irreparable
interference with their children's education. They
alleged that the practice of mothers eating lunch with
their children, the extensive conversation during this
time and, in some families, the saying of grace that
goes with it, is of essential importance to their
children's education, as is the fact that mothers
generally look after their children in the afternoon. In
the parents' opinion, compulsory presence at primary
school for five and a half hours forces them to have
their children participate, against their will, in lunch at
school. The parents who moved for the temporary
injunction were of the opinion that, in view of the
extended influence of the state on their children, they
were left with nearly no opportunity to intervene in
their children's education according to their own
concept of how that education should be carried out.

Il. The Second Chamber of the First Panel rejected
the motion as being unfounded. The grounds
included the following:

Since the outcome of the proceedings in the main
action could have gone in either direction when the
Court was called upon to decide whether to grant the
motion for a temporary injunction, the detriment that
would have resulted from failing to issue the
temporary injunction though the legislation was
subsequently deemed unconstitutional, was to be
weighed against the detriment that would have
resulted if the temporary injunction were to have been
issued, only for the legislation to be subsequently
deemed constitutional.

In the present proceedings, such weighing of
consequences showed that the detriment that could
occur if the temporary injunction were granted was
greater. Therefore, the motion for a temporary
injunction against the implementation of the schooling
model of the “primary school with fixed opening
hours” was rejected.

The Court held that, if the challenged regulation
entered into force as was planned on 1 August 2001,
the applicants' children would be subject to compulso-
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ry attendance at primary school until the main action
was terminated. The fact that due to this, the children
would stay at school longer and would therefore also
be away from home for longer would not result,
however, in a serious hindrance to or complete
frustration of their parents' educational efforts. In
particular, it was planned that the children be not
merely looked after during their longer stay at school
but also that they would receive educational care to
complement the classes.

The Court reasoned that, if the temporary injunction
sought by the parents were to be granted, this would,
with regard to the fact that the Day Nursery Act
expires on 1 August 2001, result in considerable
burdens especially for working single parents but also
for families in which both parents work. In this case,
the parents could no longer rely on their children
being taught or at least looked after by qualified staff
at school. Apart from this, parliament's education
policy of better adapting primary school education to
the children's needs could, for the time being, not be
implemented. If a temporary injunction were issued,
the pupils would for some time, possibly even for a
whole school year, be denied a school model that is
beneficial in the opinion of education experts.

Languages:

German.

Identification: GER-2001-3-005

a) Germany / b) Federal Constitutional Court / c)
Second Panel / d) 04.04.2001 / e) 2 BvL 7/98 / f) / 9)
/ h) CODICES (German).

Keywords of the systematic thesaurus:

3.9 General Principles — Rule of law.

3.10 General Principles — Certainty of the law.
4.6.9.3 Institutions — Executive bodies — The civil
service — Remuneration.

4.11.3 Institutions — Armed forces, police forces and
secret services — Secret services.

5.2.1.2.2 Fundamental Rights — Equality — Scope of
application — Employment — In public law.

5.2.1.3 Fundamental Rights — Equality — Scope of
application — Social security.

Keywords of the alphabetical index:

Public official, adequate remuneration, principle / Civil
service, permanent / Employment, length / Legislative
discretion / Secret service, informant / Informant,
work.

Headnotes:

The case raised question as to the constitutionality of
discounting the length of employment in the civil
service of the former German Democratic Republic
(GDR), when calculating the length of service for
remuneration purposes for DG1 and DG2 grades,
where a civil servant has worked as an informant for
the Ministry of State Security.

Summary:

. Pursuant to 8 30 of the Bundesbesoldungsgesetz
(BBesG, Federal Civil Service Remuneration Act)
certain periods of time which a civil servant spent
working for the GDR civil service will not be taken into
account when calculating the length of his or her
service as a federal civil servant for remuneration
purposes. This applies especially to periods when he
or she was an informant for the Ministry of State
Security (Ministerium flir Staatssicherheit) or the
Office for National Security (Amt fir Nationale
Sicherheit). In addition, the Act precludes time
preceding the work as an informant from equal
treatment with time spent elsewhere in the civil
service.

The plaintiff in the initial proceedings, who was born
on 12 July 1941, became a member of the German
People's Police in the former GDR on 1 June 1961.
From 16 March 1988 until 30 November 1989 he also
worked as an informant for the Ministry of State
Security and was entrusted with the task of keeping a
flat under surveillance where a group of conspirators
were thought to be staying. After German reunifica-
tion, the police service of the Free State of Saxony
took over the plaintiff's employment contract. With
effect from 1 March 1992 he was appointed a police
superintendent with a salary in the A9 salary group
and granted probationary civil servant status.

Since 9 May 1995 the plaintiff has been a civil servant
appointed for life. In a notice issued on 27 October
1995, the commencement date of his length of
service was fixed as 1 March 1970. Due to his work
as an informant for the Ministry of State Security, both
the plaintiff's service while working for such Ministry
(see 8 30.1.1 of the Federal Civil Service Remunera-
tion Act) as well as the entire prior period of
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employment (see § 30.1.2 of the Federal Civil Service
Remuneration Act) were disregarded.

Since in the law regulating the rights and duties of
civil servants the length of service has considerable
influence on when a civil servant reaches a level of
DG3 or DG4 seniority and, accordingly which basic
salary to which he is entitled, the plaintiff brought an
action to have his periods of service prior to his work
for the Ministry of State Security taken into account in
the determination of his length of service for
remuneration purposes. The Administrative Court
suspended the proceedings and referred the matter
to the Federal Constitutional Court for the latter to
decide on whether § 30.1, sentence 2 of the Federal
Civil Service Remuneration Act was in conformity with
the Basic Law (i.e. the Constitution) and, in particular
whether it was in conformity with the principle of
equality before the law.

II. The Second Panel of the Federal Constitutional
Court determined that the statutory provision was in
conformity with Article 3.1 of the Basic Law.

After reunification, when the legislature was
undertaking the necessary transition of a large
qguantity of laws it was permitted to carry out its task
by looking at the type of law involved. This was so
even if could lead to hardship and possible injustice in
individual cases.

The underlying idea of the provision contained in § 30
of the Federal Civil Service Remuneration Act is that
periods of time spent working in the GDR civil
service, which are characterised by a close proximity
to its ruling system, should not serve to increase a
civil servant's remuneration to the extent fully
possible. This does not imply that the differentiation
made between periods of service prior to and
following work for the Ministry of State Security is
arbitrary. The parliament was permitted to assume
that prior to commencing work for the Ministry of
State Security, particularly as an informant, an
individual would usually have been through a phase
where he was favourably disposed to the GDR
system. It is, therefore, justified to take this into
account by not allowing such a period to be included
when measuring a civil servant's length of service for
remuneration purposes. In contrast, it is possible to
interpret the discontinuation of work for the Ministry of
State Security as a conscious rejection of the ruling
system in the GDR so that on the whole, different
treatment of the periods of time involved is not
arbitrary.

Languages:

German.

Identification: GER-2001-3-006

a) Germany / b) Federal Constitutional Court / c)
Third Chamber of the Second Panel / d) 06.06.2001 /
e) 2 BvR 828/01/f) / g) / h) CODICES (German).

Keywords of the systematic thesaurus:

3.9 General Principles — Rule of law.

3.16 General Principles — Proportionality.

5.1.1.4.3 Fundamental Rights — General questions —
Entitlement to rights — Natural persons — Prisoners.
5.3.5.1 Fundamental Rights — Civil and political
rights — Individual liberty — Deprivation of liberty.
5.3.13.12 Fundamental Rights — Civil and political
rights — Procedural safeguards and fair trial — Trial
within reasonable time.

Keywords of the alphabetical index:

Recidivism, prediction / Imprisonment, life / Guilt,
seriousness / Sentence, suspension, probation /
Sentence, remainder / Imprisonment, length.

Headnotes:

If a prisoner has already served a relatively long part
of his or her imprisonment, his constitutional rights,
guaranteed under Article 2.2.2 in conjunction with
Article 20.3 of the Basic Law are violated, at least
when, in proceedings that seek the suspension of a
sentence of life imprisonment in favour of probation,
the competent court unreasonably delays the
proceedings.

Summary:

I. In 1977, the complainant was sentenced to life
imprisonment for homicide. After serving 15 years of
his sentence, the prisoner, who had been in prison
since his conviction, lodged an application seeking
probation and the suspension of the remainder of his
prison sentence. The competent court rejected the
application and held that the seriousness of the
prisoner's guilt justified an execution of his prison
sentence for 17 years.

In the following years, the complainant applied for
measures easing the imprisonment and for probation
following the suspension of the remainder of his
sentence. In this context, numerous delays in the
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proceedings occurred. When examining whether the
prerequisites for granting probation and suspending
the remainder of the complainant's sentence were
met, the Regional Court (Landgericht) subsequently
commissioned, between May 1993 and Decem-
ber 1998, four opinions by psychiatric experts on the
dangers posed by the complainant. Motions to
disqualify the experts were not granted. The Court
accepted, without making sustained efforts to speed
up the process, that it took the third expert from
May 1994 to April 1995 to draw up his opinion. As
concerns the motions to disqualify the experts, the
Regional Court, between June 1995 and May 1997,
limited itself to reminding the expert, at intervals of
several months, that he should submit his opinion,
although it is not mandatory to hear the expert in the
proceedings for his disqualification. Only in Febru-
ary 1996 did the Regional Court decide upon a
motion to challenge the presiding judge on grounds of
bias. After the submission of the fourth expert
opinion, the compilation of which was drawn out until
May 1998, due to the fact that the prison at first did
not provide the expert with the prisoner's file, the
Regional Court ordered the suspension of the
remainder of the prisoner's sentence and placed the
complainant on probation as from October 1999.
Upon an immediate complaint of the public prosecu-
tor, however, this order was reversed by the Higher
Regional Court subject to the proviso that the
complainant first had to prove himself worthy of
probation during a period in which his imprisonment
was to be eased gradually. In spite of this decision,
the prison continued to deny the complainant's
requests for measures easing the terms of his
imprisonment. After an unsuccessful appeal before
the Regional Court, the Higher Regional Court, in
February 2000, described the denial of the complain-
ant's requests for an easing of the terms of his
imprisonment as “no longer understandable”.

When the Regional Court, in May 2001, had not yet
decided upon a new application by the complainant,
dated 27 June 2000, by means of which he sought
probation and the suspension of the remainder of his
sentence, the prisoner lodged a constitutional
complaint against the Court, claiming that his
constitutional rights had been violated by the court's
inaction.

II. The Third Chamber of the Second Panel granted
the complainant's constitutional complaint on account
of a violation of Article 2.2.2 of the Basic Law in
conjunction with the principle of the rule of law.

The Chamber stated that the delay of eleven months
in the proceedings, seen by itself, is not unreasonably
long in the case of a sentence of life imprisonment.
However, due to the unique case history, a different

assessment was required. For about seven years, the
particular seriousness of the prisoner's guilt no longer
justified the maintenance of the actual length of
imprisonment. At the same time, the way in which the
complainant's former applications for measures
easing the terms of his imprisonment, which would
have given him the opportunity to prepare himself for
his discharge, and for the suspension of the
remainder of his sentence and the grant of probation,
had been dealt with in their entirety, all of which made
the decision especially urgent.

Whether the principle of speedy proceedings that is
enshrined in constitutional law has been violated
must be judged in accordance with the circumstances
of each individual case. The standards in this context,
were in particular:

1. the length of time for which proceedings were
delayed;

2. the actual length of imprisonment;

3. the length of the proceedings that dealt with the
granting of probation and the suspension of the
remainder of his sentence;

4. the importance of these proceedings with a view
to the crime for which the accused was sen-
tenced;

5. the imposed sentence or measures of correction
and prevention;

6. the scope and difficulty of the subject matter of the
case, and

7. the burden that a continuation of the pending
proceedings would mean for the accused. In this
context, the behaviour of the accused during
proceedings is to be valued in a reasonable way
as well.

If these aspects were taken into account, and against
the background of the unique circumstances of the
proceedings that have been described above, the fact
that the Regional Court, in the proceedings that were
initiated more than eleven months previously upon
the complainant's application, seeking probation and
the suspension of the remainder of his sentence, let
several more months pass without hearing the
complainant, which is prescribed by law, transgresses
the bounds of what is compatible with the duty to
provide speedy process under constitutional law.
Because all information that is relevant for the
decision had been compiled at this point in time, the
complainant's application for probation and the
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suspension of the remainder of his sentence could
have been decided sooner.

The delay in the proceedings also appears to be
unreasonable with a view to the fact that the actual
length of imprisonment in the case of a life sentence,
which in most cases is only imposed for murder, is,
on average, only 20 years, whereas the actual length
of imprisonment in the present case was approxi-
mately 24 years to date.

Languages:

German.

Identification: GER-2001-3-007

a) Germany / b) Federal Constitutional Court / c)
Second Chamber of the First Panel / d) 02.07.2001 /
e) 1 BvR 2049/00/f) / g) / h) CODICES (German).

Keywords of the systematic thesaurus:

3.9 General Principles — Rule of law.

3.17 General Principles — Weighing of interests.
5.2.1.2.1 Fundamental Rights — Equality — Scope of
application — Employment — In private law.

Keywords of the alphabetical index:

Employment, relationship / Statement, duty /
Evidence, taking / Criminal justice, functionality /
Preliminary investigation, termination, ground.

Headnotes:

The duty to give evidence is a general civic duty and
may not immediately lead to a citizen's suffering
private law disadvantages as a result of his or her
fulfilment of such duty. The present case dealt with
the termination of an employment relationship without
notice on account of a witness statement made by the
employee incriminating the employer in criminal
investigation proceedings.

Summary:

I. The complainant, who was born in 1937, was
employed by the same company for almost thirty
years. The company was involved in urban develop-
ment and traffic planning for a town, “B”. As a result
of press releases and the activities of a municipal
council group, the Public Prosecutor's Office (PPO)
commenced ex officio investigative proceedings in
October 1996 against the company and its director.
The PPO suspected that there had been irregularities
in the company's performance of contracts which
could make the company criminally liable and which
had disadvantaged the public purse. While investiga-
tions were being carried out, the complainant held
several conversations with various public prosecu-
tors. In the course of such meetings he handed over
to them inter alia a folder containing documents
collected by himself. The preliminary investigations
were discontinued after one and a half years.

After the employer learned that the complainant had
given the PPO documents, it terminated his contract
of employment without notice. The reason given for
the termination was the complainant's handing over
of documents to the public prosecutor for the
purposes of incriminating the director without having
been asked to do so.

An action for protection against unlawful dismissal
brought by the complainant was unsuccessful at all
instances. In particular, the court deciding at last
instance, the Higher Labour Court
(Landesarbeitsgericht), was of the opinion that the
termination was justified since the employee had
voluntarily and upon his own initiative made
documents available to the public prosecutor which
gave rise to a suspicion against his employer. He had
gone to the public prosecutor's office several times of
his own accord hoping to expedite the investigations
into the employee’s dealings through his statements.
The discontinuation of the preliminary investigations
was proof that his statements were unfounded.

In bringing this constitutional complaint the complain-
ant is alleging an infringement of his rights under
Article 2.1 of the Basic Law in conjunction with the
principle of the rule of law as well as an infringement
of his rights under Article 12.1 of the Basic Law in
conjunction with the principle of a social welfare state.

Il. The Second Chamber of the First Panel
overturned the Higher Labour Court's decision and
found that statements made by an employee against
an employer in investigation proceedings do not
necessarily entitle the latter to terminate the
employment relationship. Its reasons were essentially
as follows:
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The Higher Labour Court should have taken into
account that in making statements to the Public
Prosecutor's Office and by supplying it with docu-
ments the complainant was in fact fulfilling duties
imposed by the legal order. Especially the duty to
give evidence is a general civic duty. It would not be
reconcilable with the existence of these duties in a
state governed by the rule of law if the person fulfilling
such duties had to suffer disadvantages under private
law as a result thereof. Even if the employee did go to
the Public Prosecutor's Office voluntarily and hand
over documents of his own free will, the Higher
Labour Court should have taken the constitutional
aspect into account. The exercise of civic rights in
criminal proceedings — provided no statements known
to be untrue are made and provided no false
statements are made recklessly — will not normally
provide grounds for terminating an employee
relationship without notice due to reasons connected
with the rule of law. A private law decision which does
not recognise this or ignores it violates the affected
citizen's fundamental rights under Article 2.1 of the
Basic Law in conjunction with the principle of the rule
of law.

Languages:

German.

ldentification: GER-2001-3-008

a) Germany / b) Federal Constitutional Court / c)
Second Chamber of the First Panel / d) 23.07.2001 /
e) 1 BvR 873/00, 1 BvR 874/00 / f) / g) / h) CODICES
(German).

Keywords of the systematic thesaurus:

3.18 General Principles — General interest.

3.19 General Principles — Margin of appreciation.
5.4.4 Fundamental Rights — Economic, social and
cultural rights — Freedom to choose one's profession.

Keywords of the alphabetical index:

Occupation, profession, practise / Ethics, medical /
Patient, best interest / Surgery nameplate / Advertis-
ing, dentist / Medical profession, commercialisation.

Headnotes:

Article 12.1 of the Basic Law (occupational and
professional freedom) requires that the courts should
not use a prohibition on information — derived from
rules governing professional conduct — as a means of
standardising how practitioners present themselves
since this would be against the interests of patients.

Summary:

1. The complainants were practising dentists and
had acquired special knowledge and expertise in the
field of oral implant work. They also possessed the
relevant certificates evidencing their qualifications.

They had been active in this field for many years and
derived a quarter, if not half, of their fees from implant
services. They had written on their letterhead and the
nameplate of their surgery the additional words
“Specialists in Dental Implants”.

The professional disciplinary tribunal competent for
dentists fined the complainants for conduct unbecom-
ing to their profession and a breach of the prohibition
on advertising laid down in the rules governing
professional conduct.

After being unsuccessful in appellate proceedings,
the dentists involved filed a constitutional complaint
and claimed that their occupational and professional
freedom protected by Article 12.1 of the Basic Law
had been infringed.

2. The Second Chamber of the First Panel
overturned the judgment which was the subject of the
constitutional complaint because the professional
disciplinary tribunal's view of the significance of
occupational and professional freedom (Article 12.1
of the Basic Law) was fundamentally erroneous. The
Second Chamber then referred the case back to the
competent professional disciplinary tribunal.

The essential reasoning was as follows:

In principle, the prohibition on advertising by
practitioners — aimed at the protection of a legal
interest, namely the health of the population — is
intended to prevent what health policy considers to be
the undesirable commercialisation of the medical
profession. However, this objective is no justification
for generally prohibiting any details and additional
information from being included on a surgery's
nameplate unless they have been expressly allowed
by the rules governing professional conduct. The
meaning and purpose as well as the informational
content of the details and information included must
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be first taken into account. Even practitioners are not
prohibited from using any kind of advertising; they are
simply prohibited from advertising in a manner which
is in breach of the rules governing professional
conduct.

In addition, there is from the patient's point of view an
interest in knowing the dentist's range of services if
he or she has a particular specialisation. The
professional regulations recognise this by allowing
fellow practitioners to have such information and
allowing information regarding specialisations to be
passed on to the Medical Society. It is true that the
nameplate on a surgery door has a more far-reaching
effect, but nonetheless the danger of misleading
patients, or of patients confusing a specialisation with
the designation of an occupational field, is not
increased.

Patients here would have understood the wording of
the information as meaning that the dentist pos-
sessed particular experience and that he or she
practised regularly. No misunderstandings would
occur if a practitioner whose field of occupation is
dental, orthodontic and facial surgery adds his or her
specialisation with the initials “BDIZ” (Association of
Dentists Practising Implant Surgery in Germany) to
the designation of the occupational field.

Even if dentists rarely specialise, Article 12.1 of the
Basic Law still requires that the courts do not use a
prohibition on information to standardise the way they
present themselves since this would be against the
best interests of patients.

However, when rules of professional conduct are
interpreted and applied, the legitimate interest which
the Medical Society has in safeguarding quality
standards must be taken into account. This
presupposes that the self-description on a surgery
nameplate remains subject to certain controls. The
provisions concerning admissible information for
nameplates contained in the rules governing
professional conduct are based on dentists being
bound to serve the public interest and the related
need for Medical Societies to take over a part of the
control function exercised by the state. A complete
prohibition on the giving of information regarding
specialisations is, however, unnecessary for these
control purposes.

Languages:

German.

Identification: GER-2001-3-009

a) Germany / b) Federal Constitutional Court / ¢) First
Chamber of the Second Panel / d) 10.08.2001 / €)
2 BVR 569/01 /f) / g) / h) CODICES (German).

Keywords of the systematic thesaurus:

3.9 General Principles — Rule of law.

5.1.1.3 Fundamental Rights — General questions —
Entitlement to rights — Foreigners.

5.2.2 Fundamental Rights — Equality — Criteria of
distinction.

5.3.13.2 Fundamental Rights — Civil and political
rights — Procedural safeguards and fair trial — Access
to courts.

5.3.13.28 Fundamental Rights — Civil and political
rights — Procedural safeguards and fair trial — Right to
counsel.

Keywords of the alphabetical index:

Wealth, discrimination / Success, chance / Main
action, proceedings / Legal protection, guarantee,
equal / Legal aid, equal access.

Headnotes:

In principle, the grant of legal aid may not be made
dependent on whether the legal remedy or defence
sought appears to have a sufficient chance of
success or is not malicious. When a court is deciding
whether to grant legal aid pursuant to § 114.1 of the
Code of Civil Procedure, its examination of how
successful a claim is likely to be should not be
allowed to make the legal remedies or defences
involved in such claim issues in the ancillary
proceedings for legal aid, since to do so would be to
set the latter in the place of the proceedings in the
main action.

Summary:

I. The complainants were siblings and were born in
1969 and 1972 respectively in Romania. Their
mother, who was born in 1943, has lived in German
Federal territory since September 1986. She was
exiled from Romania and was naturalised in Germany
in 1987. In the same year, she received so-called
acceptance approval for her five children still living in
Romania.
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The complainants did not arrive from Romania until
1991 and 1992 — each with a visitor's visa. They were
not recognised as either emigrants of German
extraction or exiles, but were nonetheless granted
residence permits for a time according to the law
concerning foreign nationals. After the extension of
their residence permits was refused, they brought an
action against the demand to leave the country and
the expulsion warning with which they had meanwhile
been issued.

They lost at first instance and then the Bavarian
Higher Administrative Court (Bayerischer Verwal-
tungsgerichtshof) allowed their appeal and granted
them legal aid.

During those proceedings the Senate expressed the
view that it was inclined to see the plaintiffs as
“persons with German status” and, therefore, not as
persons subject to the law concerning foreign
nationals. Accordingly, it suspended the proceedings
so that the plaintiffs could clarify whether they were
Germans within the meaning of Article 116.1 of the
Basic Law through an action for a declaratory
judgment. This issue could not be clarified in
appellate proceedings dealing with the law concern-
ing foreign nationals.

The complainants then brought an action for a
declaratory judgment and applied for legal aid at the
same time. The competent Administrative Court
rejected the application for legal aid on the basis that
the complainants were unlikely to succeed in the
proceedings in the main action.

A “German” within the meaning of Article 116.1 of the
Basic Law is someone who has been admitted to
Federal territory as an exile of German ethnic origin
or the spouse or descendant of such a person.
Therefore, in principle the complainants could have
been eligible for admission to Federal territory due to
the acceptance approval, which had been granted in
1987 to allow the reunion of minors with their parents.
As the complainants were no longer minors when
they entered the country (in 1991 and 1992
respectively), this possibility of recognition as a
German was excluded.

In addition, it was questionable as to whether the
complainants even entered the country in order to be
reunited with their mother. The court held further that
if a person seeks to relocate permanently in order to
be reunited with a parent, he or she does not enter
the country with a visitor's visa limited in time nor
does he or she apply for recognition as an asylum
seeker.

The Bavarian Higher Administrative Court rejected
the application for permission to appeal against the
negative decision regarding legal aid.

After being unsuccessful in appellate proceedings,
the complainants brought a constitutional complaint
against the rejection of their application for legal aid
and alleged essentially a violation of Article 3.1 of the
Basic Law (principle of equality before the law) as
well as a violation of the principle of the rule of law.

Il. The First Chamber of the Second Panel
overturned the decisions against the complainants
and remitted the matter for decision to the Administra-
tive Court. Its reasoning was essentially as follows:

The contested decisions violated the principle of
equality before the law in conjunction with the
principle of the rule of law. These norms require that
there be a large degree of similarity in the treatment
of wealthy and less wealthy parties to legal proceed-
ings seeking legal protection.

Even if the guarantee of equal legal protection is
taken into account, a grant of legal aid can be made
dependent on the action for a remedy having
sufficient chances of success.

However, an examination of the likelihood of success
should not serve to bring the legal aid proceedings
forward into the action for a remedy itself.

If, when judging a case's chances of success, the
competent courts use a criterion which makes the
position of the less wealthy party much harder in
comparison to the position of the wealthier party, then
this would indicate a fundamentally incorrect view of
the significance of the guarantee of equal legal
protection.

In the present case, the challenged decisions
required the actions brought to have higher chances
of success than necessary. The competent courts
should have accepted that the question whether the
complainants had been admitted to Germany within
the meaning of Article 116.1 of the Basic Law was
associated with particular legal difficulties which
required clarification in the proceedings in the main
action. Thus, already the assumption by the
Administrative Court that the relevant acceptance
approval had been granted for the purposes of
reuniting the minors with their parents was not
tenable. The approval also extended to cover the
complainants' older siblings who had already reached
the age of majority at the time. The Chamber found
that there was also no indication of a time limitation
on the validity of the acceptance approval. Insofar as
the Administrative Court in fact based its refusal to
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grant legal aid on the missing causal connection
between the acceptance approval and the entry into
the country, it also failed to judge the grant of legal
aid by the appropriate measures. In principle, unclear
questions of fact and law should be dealt with in the
proceedings in the main action.

Languages:

German.

|dentification: GER-2001-3-010

a) Germany / b) Federal Constitutional Court / ¢) First
Chamber of the First Panel / d) 26.09.2001 / e) 1 BVR
1426/01/f) / g) / h) CODICES (German).

Keywords of the systematic thesaurus:

3.17 General Principles — Weighing of interests.
3.18 General Principles — General interest.

5.3.13.2 Fundamental Rights — Civil and political
rights — Procedural safeguards and fair trial — Access
to courts.

5.3.37 Fundamental Rights — Civil and political
rights — Right to property.

Keywords of the alphabetical index:

Individual, interest / Effect, suspensive / Effective-
ness, principle / Protection, immediate, legal /
Protection, guarantee, legal / Temporary relief.

Headnotes:

If when deciding whether an applicant's order for
temporary relief should be granted, only a summary
examination of the reasons for the order is undertak-
en and if, in addition, the threat alleged by the
applicant to its financial survival is not taken into
account, then there will be a violation of the
constitutionally anchored guarantee of effective legal
protection.

Summary:

I. The complainant runs a company which hires out
personnel to nursing institutions. The competent state

employment office issued an order on 12 January
1998 prohibiting the company's hiring activities on the
grounds that it was not in possession of the
necessary permit. After objection proceedings were
unsuccessful, the company brought an action before
the Social Court (Sozialgericht).

The complainant's application to the Court to grant its
action suspensive effect failed. The competent Higher
Social Court (Landessozialgericht) explained its
rejection of the application by stating that it was
unnecessary to decide whether the complainant's
financial survival would be seriously and unreasona-
bly threatened and whether it would have no means
of averting such a threat unless the Court granted
temporary relief. The results of the necessary
summary examination seemed to indicate that at the
time the complainant's chances of being unsuccessful
in the main proceedings were greater than its
chances of succeeding.

The complainant was of the opinion that the rejection
of its application for immediate legal protection
violated its rights under Article 14.1 of the Basic Law
(guarantee of property and the right of inheritance)
and under Article 19.4 of the Basic Law (guarantee of
the right of recourse to a court). In its constitutional
complaint, the complainant applied for a temporary
injunction granting its action suspensive effect.

Il. The First Chamber of the First Panel set aside the
challenged decision and remitted the matter to the
Higher Social Court for a new decision. Its reasoning
was essentially as follows:

The decision appealed against violates the complain-
ant's basic right under Article 19.4 which guarantees
effective court protection, which should be as
complete as possible against the acts of public
authorities.

It is true that the right to effective legal protection
does not provide an absolute guarantee of the
suspensive effect of a legal remedy. Rather it is
possible for interests which are of a predominantly
public nature to justify the subordination of an
individual's right to legal protection, so that urgent
measures for the general good can be arranged in
time.

However, in respect of both contested matters and
matters where performance is sought, temporary
relief must be granted if the alternative would be the
infliction of serious and unreasonable disadvantages,
which could not otherwise be avoided and which
could not be subsequently removed by the decision in
the principal action. For this reason, the Court must
regularly weigh up the interest a public authority has
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in having its decisions executed and the private
interests of the person affected in having execution
suspended until clarification in the principal proceed-
ings. A court decision will not in any case satisfy
these constitutional requirements if, after a summary
examination, the refusal of immediate legal protection
is based solely on the probable absence of a right to
an order. The case law of the Federal Constitutional
Court requires that a court look at the question of
whether ordering suspensive effect is necessary to
avoid the occurrence of serious and unreasonable
disadvantages, which could not otherwise be
avoided.

Accordingly, the Court called upon to decide in this
case should have considered the complainant's
submission that the prohibition of its hiring activities
would have the effect of leading to its financial ruin.

As the contested order was based on an established
violation of the constitution, it was decided that it

should be reversed and the case remitted to the
Higher Social Court.

Languages:

German.

Hungary

Constitutional Court

Statistical data
1 September 2001 — 31 December 2001

e Decisions by the plenary Court published in the
Official Gazette: 13

e Decisions by chambers published in the Official
Gazette: 12

e Number of other decisions by the plenary
Court: 19

e Number of other decisions by chambers: 24

e Number of other (procedural) orders: 30

Total number of decisions: 98

Important decisions

Identification: HUN-2001-3-008

a) Hungary / b) Constitutional Court / c) / d)
29.11.2001 / e) 55/2001 / f) / g) Magyar Kozlony
(Official Gazette), 2001/134 / h).

Keywords of the systematic thesaurus:

3.10 General Principles — Certainty of the law.

3.16 General Principles — Proportionality.

3.17 General Principles — Weighing of interests.
4.11.2 Institutions — Armed forces, police forces and
secret services — Police forces.

5.1.3 Fundamental Rights — General questions —
Limits and restrictions.

5.2.2.4 Fundamental Rights — Equality — Criteria of
distinction — Citizenship.

5.3.6 Fundamental Rights — Civil and political rights
— Freedom of movement.

5.3.20 Fundamental Rights — Civil and political
rights — Freedom of expression.

5.3.28 Fundamental Rights — Civil and political
rights — Freedom of assembly.
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Keywords of the alphabetical index:
Gathering, peaceful, reporting.
Headnotes:

In spite of being one of the most important civil
liberties, the right to freedom of assembly is not
unlimited. Indeed, it can be restricted in the interest of
others’ rights and freedoms.

The provisions of the Act on the Right to Freedom of
Assembly covering also peaceful gatherings,
providing that the organisers of a meeting can only be
Hungarian citizens or those who have a residence or
a settlement permit in Hungary, and requiring
organisers to report a planned meeting do not violate
the constitutionally guaranteed right to freedom of
assembly.

Summary:

The petitioners requested the constitutional review of
some provisions of the Act on the Right of Assembly.

First, they claimed that as the scope of the act covers
even peaceful gatherings, the police might misuse
their power to prohibit or to dissolve spontaneous
gatherings.

The Constitutional Court held that if the police in an
unjustifiable way prohibit or dissolve an assembly, the
affected person has the possibility under the act to
seek a remedy for abuse of police power.

Second, the petitioners also challenged the
constitutionality of the provision of the Act under
which the exercise of the right of assembly must not
violate other people’s rights and freedoms. In the
petitioners’ view, the provision is too vague to limit
such an important fundamental right like the right of
peaceful assembly, therefore violating the principle of
legal certainty.

The Court considered that there exist several legal
provisions the authorities should take into account
when deciding about limiting fundamental human
rights. One such provision is Article 8.2 of the
Constitution, according to which rules pertaining to
fundamental rights and duties shall be determined by
statute, which, however, may not limit the essential
contents of any fundamental right. Furthermore, it
was noted that in the present case, the police should
adhere to the decisions of the court when considering
to prohibit or dissolve an assembly in the interest of
other people’s rights or freedoms.

Another contested provision of the Act on the Right of
Assembly was Article 5, under which the organisers
of a meeting could only be Hungarian citizens or
those who have a residence or a settlement permit in
Hungary. The petitioners found it unjustifiable that the
act prohibits foreigners without a residence or
settlement permit to organise an assembly in
Hungary.

The Court however, did not find the provision in
question unconstitutional. It considered that the
reason for this differentiation is that the organiser of
an assembly should be a person who is aware of the
Hungarian legal regulations and customs concerning
staging a peaceful demonstration, and someone who
can be liable for the damages caused during the
meeting.

Last but not least, the petitioners found it unjustifiable
that the Act requires participants to report a planned
meeting, because this way the statute excludes the
possibility of spontaneous meetings. The Court was
of opinion that the Act only requires the reporting of
planned meetings outdoors, in a public place. The
reason for this is that exercising the right of peaceful
assembly is connected with another fundamental
right, the right to freedom of movement (Article 58 of
the Constitution). The most frequent places to
exercise the right to freedom of movement are on the
streets, in squares etc. Reporting among others the
date and place of the planned meeting to the police is
necessary in order that the authorities are aware of
the fact that someone plans to organise an assembly
outdoors in a public place.

Concerning the argument of the petitioners that the
prohibition of an unreported assembly is a dispropor-
tionate limitation of the right to assembly, the Court
emphasised that failing to report a planned gathering
could constitute negligence, but could also be the first
step towards misusing the right of assembly. Without
reporting a planned gathering, the authorities cannot
consider whether the planned assembly will unduly
disrupt traffic or will severely endanger the operation
of the courts or of parliament. If an assembly can be
arranged at another time and at another place than
was reported, the reporting would be useless. In
addition, the Court stressed that from the fact that the
police have the power to dissolve an assembly in the
case of an unreported event, it does not follow that
the police should always use this power.

One of the Justices, with whom three Justices
agreed, gave their dissenting opinion. According to
the Judges, the right of peaceful assembly is a
human right and not only a right of citizens. Therefore
Article 5 of the act, which stated that only Hungarian
citizens and those with a residence or settlement
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permit can organise an assembly in Hungary, violates
the basic right of assembly. The separate opinion
emphasises that the notion of “gathering” used by the
Act is too vague, and therefore it makes it possible for
the police to use force without sufficient reason.

Justice Kukorelli in the separate opinion stressed that
in general there is no conflict between the right of
assembly and the right to freedom of movement. The
latter does not mean that the participants of a public
meeting have the right to use a specific route. The
right of assembly is sometimes in conflict with the
interest of the undisrupted traffic.

Justice Kukorelli denied that the subsequent legal
remedy is a sufficient guarantee against the
possibility of police power being used arbitrarily.
When considering whether to disperse an assembly,
the police should take into account whether the
meeting violates the rights and freedoms of others, or
whether it constitutes a clear and present danger of
violating such rights. The police should not use force
without trying to convince the participants to break up
the gathering. This is important since the right of
assembly is one of the most important human rights
of self-expression.

Languages:

Hungarian.

Identification: HUN-2001-3-009

a) Hungary / b) Constitutional Court / c) / d)
05.12.2001 / e) 57/2001 / f) / g) Magyar Kozlony
(Official Gazette), 2001/137 / h).

Keywords of the systematic thesaurus:

3.9 General Principles — Rule of law.

3.10 General Principles — Certainty of the law.

3.22 General Principles — Prohibition of arbitrari-
ness.

4.5.6.3 Institutions — Legislative bodies — Law-
making procedure — Majority required.

5.1.3 Fundamental Rights — General questions —
Limits and restrictions.

5.3.1 Fundamental Rights — Civil and political rights
— Right to dignity.

5.3.20 Fundamental Rights — Civil and political
rights — Freedom of expression.

5.3.21 Fundamental Rights — Civil and political
rights — Freedom of the written press.

5.3.22 Fundamental Rights — Civil and political
rights — Rights in respect of the audiovisual media
and other means of mass communication.

5.3.30 Fundamental Rights — Civil and political
rights — Right to respect for one's honour and
reputation.

Keywords of the alphabetical index:

Media, false statement, retraction / Media, right to
reply / Fine, duty to impose / Commercial speech,
limitation / Fine, upper limit, lack / Media, press, self-
censorship.

Headnotes:

The right of reply (a reply in the case of an opinion)
and the right of correction (a reply in the case of a
false fact) together aim to redress the harm caused by
a false fact or an opinion deemed to violate someone’s
personal rights and reputation. Although the right of
reply and correction do restricts the freedom of the
press this is justifiable in the interest of the right to
reputation and to human dignity, provided that the
legislator determined the limits of exercising it.

Summary:

The President of the Republic appealed to the
Constitutional Court for evaluation of the law, which
has not yet been promulgated, on amendment to the
Civil Code requiring the press to publish a reaction to
opinions deemed to violate personal rights. The
President claimed that the amendments were
contrary to the Constitution on several aspects: the
law would oblige the media to publish a retraction if a
person mentioned in an article felt their personal
rights or reputation had been damaged. It would also
insist that if a court ruled against the media, it would
be under an obligation to impose a fine and could no
longer opt for non-enforcement of this sanction. In the
President’s view, the proposed modification would
hinder press freedom and by not defining the upper
limit of fines, violated Article 2.1 of the Constitution.

The Constitutional Court held that the restriction of
the freedom of expression and of the press must be
narrowly tailored when dealing with political speeches
and criticism of the state. On the other hand, when
dealing with commercial speech, the restriction of this
speech could be constitutional even if the limitation is
wider.
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It was also noted that the right of reply in the case of
the written and the electronic press means the
obligation to publish a reply. It may very well be that
the press itself would not publish a reply without such
a legal requirement. Imposing such a duty limits the
freedom of the press and the autonomy of the
editorial board. Having such an obligation may result
in a situation when the press would not publish an
opinion if there is a possibility that someone will
require the publishing of a reaction to the opinion,
claiming that the published opinion violates his/her
personal rights. The Court examined whether such a
limitation was in accord with the Constitution.

The Court considered that the right of reply (a reply in
the case of an opinion) and the right of correction (a
reply in the case of a false fact) aim to redress the
harm caused by a false fact or an opinion deemed to
violate people’s personal rights and reputation. In
addition, the right of the audience to be fully informed
and to see and hear all sides on an issue requires
sufficient regulation. Therefore, the right of reply and
correction restricts the right to free press, but is
justifiable in the interest of the right to reputation and
to human dignity.

However, the Court observed that the not yet
promulgated law restricted the freedom of the press
in that it does not limit the right of reply: the reply can
be unlawful, it can be longer then the opinion it is
referring to, and can contain more than the original
statement. When establishing an obligation of the
press to publish retractions, the legislator should
determine the limits of exercising the right of reply.
The Constitutional Court, therefore declared the law
unconstitutional in its current state.

As to the other questions, the Court did not find
unconstitutional that provision of the amendment
under which if someone’s personal rights were
infringed in the press, the judge should penalise the
press by ordering it to pay a fine to be used for public
purposes. The President claimed that it is contrary to
the principle of the certainty of law that the amend-
ment did not define the upper limit of such a fine.

The Court considered that when deciding about the
fine, the judge must take into account the amount of
the damages. The Hungarian legal system deter-
mines the upper limit neither in the case of damages
nor in the case of fines. The amount of damages as
well as fines depend upon the damage suffered.

Justice Bihari attached a concurring opinion to the
decision. Justice Bihari differentiates between the
right to reply, which ensures the plurality of opinion in
the press, and the obligation of the press to publish a
“reaction” to an opinion deemed to violate someone’s

personal rights. The latter violates the right to a free
press and the autonomy of the press. According to
Justice Czucz's separate opinion, the fine which
should be ordered by the judge, violates the
Constitution. When regulating such a repressive
sanction, the legislator fails to determine the frames
within which the court can exercise their power.
Without such limits the application of the law can be
arbitrary.

Under Justice Hollo’s opinion, the Court should have
held that the right of reply unnecessarily restricted the
right to a free press. The right of correction ensured
by the Civil Code repairs the damage caused by a
false factual assertion. Subjective opinions and
remarks do not make introducing the right of reply
necessary. In addition, the Court should have
examined whether the compulsory fine is in
accordance with the Constitution without having an
upper limit. These two new provisions threatens the
right to a free press.

Justice Kiss in his separate opinion pointed out that
the legislator failed to pass an act required by
Article 61.3 of the Constitution, under which a
majority of two-thirds of the votes of the members of
parliament present is required to pass the statute on
the freedom of the press. Consequently, there is a
lack of “constitutional press law”. In the absence of
this, parliament regulates the press by amending laws
which requires a simple majority.

The separate opinion of Justice Kukorelli emphasised
that in the Hungarian legal system there were several
possibilities for those whose personal rights were
violated to redress the damage caused by a violating
article. In addition when introducing the right to reply
into the Hungarian legal system, the legislator does
not take into account the fact that the criticism
concerning a public figure is different from a violating
article published in connection with a non-public
figure. The separate opinion pointed out that the
amendment tries to apply the “fairness doctrine” to
the written press, which cannot be justifiable outside
the sphere of the electronic press. Under the
Constitution, no one has the right to express their
opinion in a chosen newspaper, journal or on the
chosen TV channel. Not only the right of reply itself
but also the introduction of a compulsory fine is
contrary to the Constitution. The fine might lead to the
self-censorship of the press, which unacceptably
restricts the right to a free press, besides having a
censoring effect on speech.

Languages:

Hungarian.
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Identification: HUN-2001-3-010

a) Hungary / b) Constitutional Court / c) / d)
07.12.2001 / e) 58/2001 / f) / g) Magyar Ko&zldny
(Official Gazette), 2001/138 / h).

Keywords of the systematic thesaurus:

5.1.3 Fundamental Rights — General questions —
Limits and restrictions.

5.2.2.1 Fundamental Rights — Equality — Criteria of
distinction — Gender.

5.3.32 Fundamental Rights — Civil and political
rights — Right to family life.

5.3.42 Fundamental Rights — Civil and political
rights — Rights of the child.

Keywords of the alphabetical index:

Name, acquired through marriage / Name, right /
Name, family, free choice / Name, modification.

Headnotes:

In its Decision no. 8/1990, the Constitutional Court
had paired the right to human dignity with the general
right to a legal personality. In the present case, the
right to one’s name was derived from the right to a
legal personality.

As the right to one’s own name enjoys absolute
constitutional protection, it must not be limited by the
state. However, society and the state have an interest
in regulating the use of names; therefore, the right to
choose, change, or modify a name may be restricted
by the legislator. When allowing people to choose,
change or modify a name, the state should take into
account other people’s rights and freedoms, and the
aim of a coherent and transparent population
registration.

Summary:

The Constitutional Court was seized on constitutional-
ity of some provisions of the Family Act.

As regards the provision excluding the possibility of
having a double-barrelled name as a family name, the
Court considered that everyone has an inalienable
right to his own name. This right must not be
restricted by the state. Other components of the right

to a name, like the right to choose, change and to
modify one's name and to take a new name can be
limited by the legislator.

Considering the claim that precluding a woman to re-
take the surname of her first husband as her family
name after the end of her second marriage was
unconstitutional, the Court considered that the
tradition and the personality rights of the family
affected by the changing of the name justify such a
legal regulation.

On the other hand, the provision under which, upon
the request of the parents the registrar can change
the name of the juvenile under 14 only once, was
considered unconstitutional insofar as it limited the
right of the parents to change the name of their
children.

Furthermore, the Court held unconstitutional the
provision of the Family Act under which only the wife
has the right to take the husband’'s surname as her
family name. In the Hungarian legal system the man’s
name is always the marital and family name upon
marriage. The Court considered that such regulation
is inconsistent with the principle of equality. However,
it did not annul the provision, but called upon
parliament to meet the legislative requirement and to
pass an amendment to the Family Act.

Justice Harmathy attached a separate opinion to the
judgment. According to the judge, the right to one’s
name is not a separate basic right. In addition, the
judge held that it was unconstitutional that the
registrar can change the name of a child based upon
the parents’ request only once. The reason of the
unconstitutionality is that the registrar modifies the
name. It is also unconstitutional (since it infringes the
right to the child’s self-determination) that the law
does not require the consent of the child. Under the
separate opinion, the Court should not have to state
that parliament failed to comply with its legislative
task when not making it possible for a husband to
take his wife’s family name as a marital name. To
prove the marital status of women and the family
status of children, that traditional custom under which
the woman takes the family name of the man as her
family name after marriage is justified. In addition, the
Court should have declared it unconstitutional that the
woman cannot take again the surname of her first
husband as her family name after the end of her
second marriage. This absolute prohibition could not
be justified. Justice Bagi and the Chief Justice
Nemeth joined to this opinion.

Justice Vasadi also attached a separate opinion to
the judgment. Justice Vasadi did not agree with the
majority of the Court in creating a new fundamental
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right: the right to one’s name. According to the judge,
the right to one’s name is one of the personal rights
ensured by the Civil Code. The right to a name is a
right which should be protected against another
private person and not against the state.

Languages:

Hungarian.

Israel
Supreme Court

Important decisions

Identification: ISR-2001-3-011

a) Israel / b) Supreme Court / ¢) High Court of Justice
/ d) 14.04.2002 / e) H.C. 3114/02, 3115/02, 3116/02 /
f) Mohammed Barakeh, M.K v. the Minister of
Defence / g) / h).

Keywords of the systematic thesaurus:

2.1.1.4 Sources of Constitutional Law — Categories
— Written rules — International instruments.

2.1.2.2 Sources of Constitutional Law — Categories
— Unwritten rules — General principles of law.

2.1.2.3 Sources of Constitutional Law — Categories
— Unwritten rules — Natural law.

4.6.2 Institutions — Executive bodies — Powers.
4.11.1 Institutions — Armed forces, police forces and
secret services — Armed forces.

4.18 Institutions - State of emergency and
emergency powers.

5.1.4 Fundamental Rights — General questions —
Emergency situations.

5.2.2 Fundamental Rights — Equality — Criteria of
distinction.

5.3.1 Fundamental Rights — Civil and political rights
— Right to dignity.

5.3.2 Fundamental Rights — Civil and political rights
— Right to life.

Keywords of the alphabetical index:

Respect for the dead / Body location, evacuation,
identification and burial / Combat / Red Cross.

Headnotes:

Responsibility for the location, identification,
evacuation and burial of bodies in areas of combat
during battle belongs to the army. This responsibility
stems from international law.

Location, identification and burial of bodies are
important humanitarian acts, which stem from the
principle of respect for the dead. The principle of
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respect for the dead — all dead — lies at the base of
Israel’s values as a Jewish and democratic state.

Summary:

After terrorist attacks in Israel’s cities, Israel engaged
in a military operation to prevent the recurrence of
these attacks. According to the information provided
by the Respondents, a widespread terror infrastruc-
ture had developed, among other places, in the city of
Jenin and its adjacent refugee camp. More than
23 suicide bombers had come from that area, about
one fourth of all of the suicide bombings. Thus, the
Israel Defence Forces (I.D.F.) entered the Jenin
refugee camp as part of the operation.

As I.D.F. forces entered the refugee camp, they
called out a general appeal to residents to leave their
houses; only days later did approximately 100 people
leave the camp. In order to apprehend the terrorists,
weapons and explosives, |.D.F. forces began combat
activity from house to house, a technique adopted to
prevent massive casualties to innocent civilians. A
skirmish developed, and 23 Israeli soldiers fell in
battle. According to the Respondents, after a call was
given to evacuate the houses, bulldozers destroyed
houses during the fighting, and some Palestinians
were killed.

Bodies of Palestinians remained in the camp. When
the camp was under control, a search for bodies
began, during which the explosive charges which the
Palestinians had scattered around the refugee camp
were neutralised and removed. Up to the point when
the petitions were served, 37 bodies had been found.
11 bodies had been given over to the Palestinian
side. Twenty-six bodies had not yet been evacuated.

As the operation was underway, two Knesset
(parliament) members and two human rights
organisations brought three petitions against the
Prime Minister, Minister of Defence, Chief of the
General Staff of the I.D.F. and other military
commanders. The Court was asked to order the
Respondents to refrain from locating and evacuating
the bodies of Palestinians in the Jenin refugee camp,
and from burying the bodies of those determined to
be terrorists in a cemetery in the Jordan Valley. The
Petitioners requested that location and collection of
bodies be performed by medical teams and the Red
Cross, and that family members be allowed to bring
their dead to burial.

The Court’s point of departure was that in the
circumstances of the case, the responsibility for the
location, identification, evacuation and burial of the
bodies belonged to the Respondents, according to
international law. In response to the question of the

Court, the Respondents declared their willingness to
include representatives of the Red Cross, and to
consider the participation of a representative of the
Red Crescent in the location and identification
process. The Court suggested that a representative
of the Red Crescent be included, subject to the
judgments of the military commanders. It was also
acceptable to the Respondents that the process of
identification, including standard photography and
documentation, would include local representatives.
The Court instructed, and the Petitioners agreed, that
these activities were to be done as quickly as
possible, with respect for the dead and while
safeguarding the security of the acting forces.

The Court ruled that after identification, burial would
begin. The Respondents agreed that burial would be
performed in a timely manner, by the Palestinian side.
The Court commented that if the Palestinian side
does not perform burial immediately, the possibility of
bringing the bodies to immediate burial by the
Respondents — in light of the concern that such a
situation would compromise national security — would
be weighed. The Court mentioned the agreed position
that such burial, if performed by the Respondents,
would be done in an appropriate and respectful way,
while ensuring respect for the dead, with no
differentiation between located bodies, or between
bodies of armed terrorists and civilians.

The Court ruled that there was no real argument
between the parties, as the location, identification and
burial of bodies are very important humanitarian acts;
that these acts are deduced from the principle of
respect for the dead — respect for all dead; and that
these acts are at the base of Israel's values as a
Jewish and democratic state. In order to prevent
rumours, the Court saw it fitting to include Red
Crescent representatives during the location stage
and Palestinians during the identification stage, and
that burial should be performed respectfully,
according to the religious customs, by local
Palestinians, all in as timely a manner as possible,
subject to the security situation in the field, and to the
judgment of the Military Commander.

The Petitioners claimed that a massacre had been
committed in Jenin, but the Respondents disagreed
most strongly, and the Court ruled that the Petitioners
had not lifted the burden of evidence. The Court ruled
that in Jenin there was a battle, in which many Israeli
soldiers fell. The army fought from house to house,
not by bombing from the air, in order to prevent, to
the extent possible, civilian casualties. The Court
noted the Respondents’ claim that they have nothing




Israel / Italy 467

to hide, a position expressed by the pragmatic
agreement reached.

The Court viewed the understanding reached as
desirable, as it respects the living, and the dead, and
avoids rumours. The Court recorded the Respond-
ents’ declaration that the army is constantly advised
by the Chief Military Attorney, and emphasised that
even during combat, the law applying to combat must
be upheld, and that all must be done in order to
protect the civilian population. The Court stated that it
will take no position regarding the way the combat is
being managed, and that as long as the soldiers’ lives
are in danger, these decisions will be made by the
commanders.

In light of the arrangement detailed above, it was
acceptable to all the parties before them that the
petitions be rejected.

Cross-references:

H.C. 2901/02, H.C. 2936/02, H.C. 2977/02, H.C.
3022/02.

Languages:

Hebrew, English (translation by the Court).

Italy

Constitutional Court

Important decisions

Identification: ITA-2001-3-007

a) Italy / b) Constitutional Court / ¢) / d) 06.11.2001 /
e) 371/2001 / f) / g) Gazzetta Ufficiale, Prima Serie
Speciale (Official Gazette) / h) CODICES (Italian).

Keywords of the systematic thesaurus:

1.6.8.1 Constitutional Justice — Effects — Conse-
quences for other cases — Ongoing cases.

2.1.1.3 Sources of Constitutional Law — Categories
— Written rules — Community law.

3.4 General Principles — Separation of powers.

4.8.2 Institutions — Federalism, regionalism and
local self-government — Regions and provinces.
4.8.8.2.1 Institutions — Federalism, regionalism and
local self-government — Distribution of powers —
Implementation — Distribution ratione materiae.

Keywords of the alphabetical index:

Province, autonomous, Community regulation /
Agriculture.

Headnotes:

A decree implementing a Community regulation,
which does not include provisions allowing for it to be
disregarded even in cases where a province has
adopted the implementing measures contained in the
Community regulation, for which the province is
competent, and has therefore ensured that ltaly is in
full compliance with Community law even if subse-
quently the province fails to honour its obligations,
represents a permanent and established change to
the attribution of powers as laid down by the rules of
constitutional force relating to the status of the region.
As such it violates the competences of the province
and is unconstitutional.

Summary:

The autonomous province of Trento referred to the
Constitutional Court a conflict of powers with central
government in connection with Decree no. 458
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Italy

0f1999, which contains the provisions necessary for
the implementation of EC Regulation no. 2815/98 on
marketing standards for olive oil. The province asked
the Court to declare that “central government did not
have competence to carry out the controls provided
for in EC Regulation no. 2815 of 1998 and that it
could not grant the Ministry of Agricultural Policies the
power to lay down by decree the implementing
arrangements for such controls.” It also asked the
Court to annul Decree no. 458 of 1999.

The Province of Trento submitted that Decree no. 458
of 1999 encroached upon its own sphere of
competence as defined by the Constitution, since
Article 1.3 of the said Decree authorised the Ministry
of Agricultural Policies to carry out the controls
provided for in EC Regulation no. 2815 of 1998 and
the minister to lay down, by decree, the arrangements
for such controls.

The province considered that this decree was
prejudicial to the powers conferred upon it by the
constitutional laws implementing the provisions
governing the special status of the Trentino-Alto
Adige region, which (i) assigned to the autonomous
provinces of Trento and Bolzano exclusive legislative
powers in agricultural matters and shared or
concurrent powers with central government in matters
of trade, and (ii) granted the autonomous provinces
administrative power in respect of each legislative
competence assigned to them.

Moreover, it claimed that Decree no. 458 of 1999 (an
act of subordinate legislation), which the province
was asking to be annulled, was contrary to Legislative
Decree no. 266 of 1992 on the relationship between
the laws of the central state and the laws of the
Trentino-Alto Adige region and the autonomous
provinces of Trento and Bolzano, under which the law
— and even less so the decree at issue — could not
“assign to central government bodies administrative
duties, including those relating to supervision,
administrative  procedure, and registration of
administrative violations, other than those reserved to
central government under the provisions relating to
the special status of the Trento-Aldo Adige Region.”

The case brought before the Court concerned the
power of supervision and prevention in the prepara-
tion and marketing of agricultural products: this power
had been assigned to the province whereas central
government's powers related to legislation on fraud in
this sector, in accordance with the implementing
regulations relating to the status of the Trento-Alto
Adige Region dating from 1974. Subsequent laws
had not amended this regulation vis-a-vis regions with
a special status (amongst which was Trentino-Alto
Adige).

With regard to the implementation and application of
Community regulations, Legislative Decree no. 526 of
1987 provided that in matters falling within their own
powers, the region of Trentino-Alto Adige and the
autonomous provinces of Trento and Bolzano should
have responsibility for implementing Community
regulations wherever the practical application of such
regulations required further rules or administrative
procedures. In the instant case, implementation of EC
Regulation no. 2815 of 1998 required no legislative or
regulatory rules, but merely an administrative
procedure. There was no provision in the Decree
referred to the Court which would allow for it to be
disregarded even in cases where the province had
adopted the implementing measures contained in the
Community regulation, for which it was competent,
and had therefore ensured that Italy was in full
compliance with Community law even if subsequently
the province failed to honour its obligations. This
therefore represented a permanent and established
change to the attribution of powers as laid down by
the rules of constitutional rank relating to the status of
the region.

Decree no. 458 of 1999, the subject of the appeal,
violated the competences of the appellant province;
the appeal was upheld and the part of the decree
affecting the appellant was annulled. In view of the
fact that the provinces of Trento and Bolzano were in
exactly the same situation with regard to the
provincial attributions in question, the judgment
applied equally to the province of Bolzano.

Cross-references:

The powers assigned to the regions and autonomous
provinces concerning the implementation of non self-
executing Community regulations in those areas
falling under their fields of competence (agriculture,
craftwork, hunting, etc) has been recognised by the
Court on several occasions. The Court has also
confirmed that central government can use all the
instruments at its disposal (depending on whether it is
regional or provincial competence which is at issue)
to ensure that the national interest is upheld. See
Judgments nos. 398 of 1998, 126 of 1996, 284 of
1989, 433 of 1987 and 304 of 1987. The Court has
ruled that a regulatory act of the government or a
minister cannot lawfully restrict the exercise of the
competences of the provinces of Trento and
Bolzano. See Judgments nos. 84 of 2001, 209 of
2000, 420 of 1999, 352 of 1998, and 250 of 1996.

Languages:

Italian.
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Identification: ITA-2001-3-008

a) Italy / b) Constitutional Court / ¢) / d) 03.12.2001 /
e) 405/2001 / f) / g) Gazzetta Ufficiale, Prima Serie
Speciale (Official Gazette) / h) CODICES (Italian).

Keywords of the systematic thesaurus:

3.20 General Principles — Reasonableness.

5.2.1.2 Fundamental Rights — Equality — Scope of
application — Employment.

5.3.42 Fundamental Rights — Civil and political
rights — Rights of the child.

5.4.13 Fundamental Rights — Economic, social and
cultural rights — Right to social security.

Keywords of the alphabetical index:

Motherhood, protection / Contract, termination,

benefit, consequences.
Headnotes:

A rule providing for no maternity benefit to be paid in
cases where an employee has been dismissed “on
lawful grounds” during the mandatory period of
absence from work prior to the birth is not in
conformity with the protection of motherhood provided
for under the Constitution. Furthermore, the absence
of any maternity benefit represents an unjustified
prejudice which is in conflict with the principle of
reasonableness.

Summary:.

The Prato court referred to the Constitutional Court
the question of the legitimacy of a rule contained in
the law on the protection of working mothers insofar
as it provided for no maternity benefit to be paid in
cases where the employee had been dismissed “on
lawful grounds” during the mandatory period of
absence from work prior to the birth. Maternity
benefits would be paid in cases where the dismissal,
notified during the period of maternity leave, was due
to the shutdown of activities in the company
concerned, the completion of the task for which the
employee had been recruited or expiry of the work
contract. Maternity benefits would not be paid in the
event of misconduct which constituted sufficient
grounds for termination of the same work contract.
The referring court ruled that this disparity interfered

with the principle of equality in that it created
differences of treatment between working mothers
depending on the grounds for dismissal and that it
violated the constitutional principles which provided
particular protection for motherhood, childhood
(Article 31 of the Constitution), working mothers and
their children (Article 37 of the Constitution).

In many decisions relating to the protection of working
mothers, the Court has stressed the dual aim of the
economic support paid to working mothers during the
period of mandatory maternity leave: first, to
safeguard the health of the mother and the baby she
is carrying (by removing the absolute obligation to
work) and second, to ensure that the situation of
expecting a baby did not give rise to economic
disadvantages (by guaranteeing an income in all
cases). The Court has acknowledged that protection
of motherhood could be regulated in different ways, in
line with each actual situation, provided that the
regulations did not result in there being no form of
protection whatsoever. There had to be some form of
protection irrespective of the reasons for the
termination of the contract. In the case brought before
the Court, however, no protection had been afforded.

Legislative developments showed that in the majority
of cases, the basis of protection was to be found in
the position of motherhood as such, independently of
any relation with paid employment: the maternity
allowance had been extended to self-employed
workers and women exercising a profession (Law
no. 546 of 1987 and Law no. 379 of 1990). Further-
more, economic assistance had to be given to
mothers on low income (Law no. 388 of 2000;
Legislative Decree no. 151 of 2001).

The rule at issue in this case did not provide for the
protection of motherhood set forth in Articles 31
and 37 of the Constitution, as it ruled out the
possibility of maternity benefit if there were reasons
justifying dismissal. Accordingly, the dismissal took
on greater importance that the state of pregnancy and
childbirth, both of which were afforded protection
under the Constitution.

The principle of reasonableness was also affected by
the rule referred to the Court. The absence of any
maternity benefit represented an unjustified prejudice
whereas dismissal itself was a sanction proportionate
to the misconduct which had given rise to it.

The Court therefore declared as unconstitutional the
rule which allowed for no maternity benefit to be paid
in cases where dismissal, occurring during the
mandatory period of cessation of work prior to
childbirth, was due to “serious misconduct” on the
part of the employee.
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Cross-references:

In the field of protection of motherhood, see
Judgments nos. 179 of 02.04.1993, Bulletin 1993/2
[ITA-1993-2-007], and 150 of 14.04.1994, Bulletin
1994/1 [ITA-1994-1-007].

Languages:

Italian.

Identification: ITA-2001-3-009

a) Italy / b) Constitutional Court / c) / d) 03.12.2001 /
e) 411/2001 / f) / g) Gazzetta Ufficiale, Prima Serie
Speciale (Official Gazette) / h) CODICES (ltalian).

Keywords of the systematic thesaurus:

5.3.37.1 Fundamental Rights — Civil and political
rights — Right to property — Expropriation.

5.3.37.3 Fundamental Rights — Civil and political
rights — Right to property — Other limitations.

Keywords of the alphabetical index:

Real property, restrictions / Town planning, extension,
restrictions, compensation / Industrial zone,
development / Constraint, time limits.

Headnotes:

Town planning restrictions introduced prior to
compulsory purchase or which constitute a genuine
erosion of property rights if renewed, must make
provision for compensation in view of the prejudice
caused by the prolongation of the validity of the
restrictions. A law allowing for the extension of the
period of restrictions on land use prior to compulsory
purchase (town planning restrictions introduced prior
to compulsory purchase or limiting the right to build)
must therefore be declared unconstitutional, not in its
entirety, but in the part authorising the administrative
authorites to renew, without compensation,
restrictions on land use which had already expired.

Summary:

This question of constitutional validity concerned an
article in the single text of the laws on the economic
development of the Mezzogiorno of 1978, providing
for the extension, beyond the 10 year period provided
for by law, without any compensation, of the
restrictions on the use of land which had been
introduced prior to a compulsory purchase order or
which themselves constituted forms of compulsory
purchase as set out in the development plans relating
to industrial zones.

The Court criticised the violation of Article 42.3 of the
Constitution as it had been interpreted in Judgment
no. 179 of 1999, in which the Court declared as
unconstitutional several rules in the field of town
planning, similar to the one which had prompted the
referral at issue here. The said rules enabled the
administrative authorities to extend for a further
period, without compensation, restrictions in the field
of town planning which had in fact expired and which
had been introduced prior to a compulsory purchase
order or which included a prohibition on construction.

The law provision referred to the Court had replaced
the rules contained in the single text of the laws on
the economic development of the Mezzogiorno of
1967, which the Court had declared to be unconstitu-
tional, “insofar as the said rules make it possible,
without there being any provision for compensation,
for restrictions on the use of land prior to a compulso-
ry purchase order to be imposed on privately-owned
properties by the development plans relating to
industrial zones, where there is no application time-
limit” (Judgment no. 260 of 1976).

With regard to restriction on the use of land prior to a
compulsory purchase order imposed by the general
development plan, following the Court's Judgment
no. 55 of 1968, which had criticised the failure to
provide for any compensation for restrictions imposed
without any time-limit, the law had set down time-
limits equal to the same restrictions which were
introduced prior to compulsory purchase or which
comprised a prohibition on construction.

The Court, in a progressive interpretation of the
constitutional guarantee in matters relating to
compulsory purchase, contained in Article 42.3 of the
Constitution, asserted that the town planning
restrictions which were introduced prior to compulsory
purchase or which constituted a genuine erosion of
property rights if renewed, must make provision for
compensation in view of the prejudice caused by the
prolongation of the validity of the restrictions.
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In its Judgment no. 179 of 1999, the Court stipulated
that the obligation to provide compensation arose
following the expiry of the first period of restrictions on
the use of land introduced prior to compulsory
purchase (for which no compensation was required).
In order for this restriction to be regarded as
acceptable, it was nonetheless necessary for
legislation to confine this first period within reasona-
ble time limits.

The law allowing for the extension of the period of
restrictions on land use prior to compulsory purchase
(town planning restrictions introduced prior to
compulsory purchase or limiting the right to build)
must therefore be declared unconstitutional, not in its
entirety, but in the part authorising the administrative
authorities to renew, without compensation,
restrictions on land use which had already expired.

Cross-references:
See the text of the judgment.
Languages:

Italian.

Identification: ITA-2001-3-010

a) Italy / b) Constitutional Court / c) / d) 19.12.2001 /
e) 435/2001 / f) / g) Gazzetta Ufficiale, Prima Serie
Speciale (Official Gazette) / h) CODICES (Italian).

Keywords of the systematic thesaurus:

3.12 General Principles — Clarity and precision of
legal provisions.

3.13 General Principles — Legality.

4.8.8.1 Institutions — Federalism, regionalism and
local self-government — Distribution of powers —
Principles and methods.

Keywords of the alphabetical index:

Region, executive, services, rates, setting / Personal
services, compulsion.

Headnotes:

A provision in a law of a region granting the regional
executive body (“Giunta regionale”) the power to set
the rates of the “hygiene inspection fees” charged by
the “Unita sanitarie locali” (administrative branches of
the national hygiene authorities) for services rendered
by these branches to private individuals is unconstitu-
tional, insofar as it lacks certain precise features or
objective criteria to determine the exact nature of the
imposed fee and leaves the “Giunta regionale” with
unfettered discretion in this regard.

Summary:

The Administrative Court referred to the Constitution-
al Court a question concerning the constitutionality of
a provision in a law of the Italian region of Apulia
which granted the regional executive body (Giunta
regionale) the power to set the rates of the “hygiene
inspection fees” charged by the “Unita sanitarie locali”
(administrative branches of the national hygiene
authorities) for services rendered (hygiene inspec-
tions and surveys) by these branches to private
individuals. According to the referring court, Article 23
of the Constitution had been violated in that these
“hygiene inspection fees” (in the case in question this
was a fee paid for a hygiene inspection relating to
construction) were compulsory fees payable by
property owners, and regulated as such by the
aforementioned article. The regional law should
therefore have defined the criteria, limits and
necessary controls in order to reduce the scope of the
discretionary power available to the Giunta in setting
these fees.

The amount paid for hygiene inspection given in
construction matters by the “Unita sanitarie locali”
was a compulsory fee payable by property owners,
and subject as such to the rules laid down in
Article 23 of the Constitution which required that the
law stipulate the fundamental features of the service;
furthermore, such services could not be forced upon
individuals except where provided for by law.

The fees for services falling under the category of
compulsory fees payable by property owners included
not only services of a fiscal nature, but also services
which although incurring a charge for a service
rendered by the administration, were also imposed by
law. Private individuals in effect had no alternative but
to turn to the administrative authority to obtain the
service required. The Constitutional Court had held
on numerous occasions that the conditions defined by
Article 23 of the Constitution would be deemed to be
fulfilled insofar as the law stipulated the key features
of the imposed service while at the same time
providing for the possibility of regulatory norms and
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the regulatory power of the administrative authority to
clarify or supplement the regulatory framework laid
down.

In the case brought before the Court, the conditions
required for the imposed measure were to be found in
the request for a service from the administrative
authority and those subject to the imposed measure
were private individuals submitting the application.
However, the law lacked certain precise features or
objective criteria to determine the exact nature of the
imposed service. Consequently, the latter was
entirely left to the discretionary power of the Giunta
regionale. Furthermore, the law made no provision for
the involvement of a technical body which could
assist the Giunta in reaching its conclusions.
Accordingly, the latter's decision to set the charge of
the service in proportion to the value of the construc-
tion for which the opinion had been requested or, in
other cases, in line with a scale of fees it itself had
adopted, was without any foundation in the law.

The Court therefore declared the regional law
incompatible with the Constitution with regard to the
part which allowed the Giunta to set the cost of
hygiene and sanitation opinions produced for private
individuals, in the cases provided for by the law, by
the departments of the “Unita sanitarie locali’.

Cross-references:

On the conditions required for compliance with
Article 23 of the Constitution, see Judgments nos. 64
of 1965, 148 of 1979, 180 of 1996, and 269 of 1997.
In order for there to be no encroachment on the area
reserved to the law, the law in question must stipulate
the criteria and the objective or technical limits which
the administrative authority must take into account in
determining the extent of the legal service provided.

Languages:

Italian.

Japan
Supreme Court

Summaries of important decisions of the reference
period 1 September 2001 — 31 December 2001 will
be published in the next edition, Bulletin 2002/1.
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Kazakhstan
Constitutional Council

On the results of the work carried out by the
Constitutional Council of the Republic of
Kazakhstan in 2001

In 2001, the Constitutional Council examined
nineteen applications: two concerning the constitu-
tionality of laws adopted by parliament, ten concern-
ing the official interpretation of constitutional
provisions and seven at the request of the courts.

Two laws adopted by the Kazakh parliament were
examined for compliance with the Constitution. In
particular, the Law “Amending and supplementing
certain legislative instruments of the Republic of
Kazakhstan” was examined with regard to the legal
rules governing private ownership of land. The law
was found to be compliant with the Kazakh
Constitution.

At the request of the Prime Minister, the Law
“‘“Amending and supplementing the Law on the
parliament of the Republic of Kazakhstan and the
status of its members” was likewise examined for
constitutionality. Having considered the application,
the Council concluded that the law failed to comply
with the Kazakh Constitution in a number of respects.
In particular, it violated the rule laid down in Article 61
§ 6 of the Constitution, under which any draft laws
liable to entail a reduction in state revenues or an
increase in expenditure may be submitted only with
the approval of the government. No such approval
had ever been given. The law in question also
involved a widening of parliamentary powers,
something that is only possible when introducing
amendments or addenda to the Constitution.

The Constitutional Council provided official interpreta-
tions of certain constitutional provisions dealing with
the powers of the various branches of state authority
in Kazakhstan, the grounds for terminating the
powers of members of parliament, the application and
ratification of international treaties and other matters.

The Council was asked by members of parliament to
interpret the constitutional provisions concerning the
grounds for terminating the powers of a member of
the Kazakh parliament and for depriving them of such
powers. The Council essentially ruled that a member
of parliament's powers may be terminated in cases
other than those directly specified in the Constitution.
Such cases flow from the provisions of the Constitu-

tion: death of a member of parliament, loss of Kazakh
citizenship by a member of parliament, a final court
decision declaring someone who is a member of
parliament to be a missing person, dissolution of the
political party or termination of membership of the
party on whose lists the member of parliament was
elected. On the basis of the said ruling, a member of
the lower house of parliament who had entered it on a
party list and subsequently left the party was
compelled to resign.

On application by a group of members of parliament,
the Council provided interpretation of certain
provisions of the Constitution concerning the conferral
on chambers of trade and industry of the right to
authenticate certificates of origin relating to goods.

The Council also provided interpretation of the
constitutional provisions relating to the ratification of
certain international treaties. It pointed out that the list
of international treaties which are subject to
ratification and the ratification procedure itself are
established by the legislation of the Republic of
Kazakhstan. The Kazakh parliament independently
decides matters relating to the ratification and
termination of international treaties of the Republic of
Kazakhstan.

Also submitted for official interpretation were the
provisions of the Constitution whereby the Republic of
Kazakhstan proclaims itself a social state, whose
highest values are man, his life, rights and liberties,
and those concerning the procedure for introducing
amendments and addenda to any draft laws which
may have been submitted.

At the request of one of the courts, the Council
revoked certain provisions of international treaties
relating to the “Baikonur” complex. In the case of two
applications accepted for consideration, the Council
failed to find sufficient grounds for declaring the
regulatory legal instruments in question to be
incompatible with the Constitution. In particular, the
Council failed to find any grounds for declaring certain
provisions of the regulatory legal instruments
concerning the introduction of time-based billing for
local telecommunication services to be unconstitu-
tional.

Because they did not fall within its jurisdiction, the
Constitutional Council dismissed applications from
the courts for official interpretation of the provisions of
the law “On the social protection of citizens, who were
victims of the effects of nuclear testing at the
Semipalatinsk nuclear test site” and to have one of
the articles of the law “On the rehabilitation of the
victims of mass political repression” declared
unconstitutional.
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The rulings of the Constitutional Council are a source
of law and help to strengthen legality in Kazakhstan.

Latvia
Constitutional Court

Statistical data
1 September 2001 — 31 December 2001

Number of cases: 3

Important decisions

Identification: LAT-2001-3-005

a) Latvia / b) Constitutional Court / ¢) / d) 19.12.2001
/ e) 2001-05-03 / f) On Compliance of the Ministry of
Justice Instruction Transitional Provisions on the
Procedure of Keeping the Suspected, Accused,
Detained and Sentenced Persons in Investigation
Prisons with Articles 95 and 111 of the Constitution /
g) Latvijas Vestnesis (Official Gazette), 187,
22.12.2001 / h) CODICES (Latvian, English).

Keywords of the systematic thesaurus:

2.1.3.3 Sources of Constitutional Law — Categories
— Case-law — Foreign case-law.

3.13 General Principles — Legality.

5.1.3 Fundamental Rights — General questions —
Limits and restrictions.

5.1.1.4.3 Fundamental Rights — General questions —
Entitlement to rights — Natural persons — Prisoners.
5.4.18 Fundamental Rights — Economic, social and
cultural rights — Right to health.

Keywords of the alphabetical index:

Prison, food parcel / Prison, treatment, unfavourable,
legality.

Headnotes:

An external activity of a state institution may be based
only on the Constitution, the laws, and the Cabinet of
Ministers’ regulations, i.e., on the external normative
acts but not on an instruction, which is an internal
normative act. According to the law a state institution
may pass an administrative act or carry out an activity
which is unfavourable towards any individual only on
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the basis of the Constitution, the laws, and interna-
tional legal norms.

The regulation of the relations between the state and
prisoners by internal normative acts is permissible
only if the consequences of the above regulation are
not unfavourable to prisoners. The limitation of the
fundamental rights of prisoners is permissible only on
the basis of the law.

Summary:

Mr Aivars Andersons and Mr Kaspars Zandbergs
appealed to the Constitutional Court on the conformity
of the Ministry of Justice Instruction on Transitional
Provisions on the Procedure of Keeping Suspected,
Accused, Detained and Sentenced Persons in
Investigation Prisons (“the Transitional Provisions”)
with Articles 95 and 111 of the Constitution.

According to the Transitional Provisions, the arrested
and sentenced persons may keep food as regulated
by the Regulations of the Internal Order in the
Investigation Prisons (confirmed by the Department of
Imprisonment Places). The appendix of the
Regulations of the Internal Order establishes that the
arrested persons may keep only those products
which have been bought in the prison shop. The
applicants pointed out that by prohibiting food
parcels, the greatest part of the arrested persons are
denied the possibility of getting the needed amount of
food. They therefore claimed that the right of
prisoners to the protection of health established by
Article 111 of the Constitution and the right to
protection of honour and dignity as well as the
prohibition of torture established by Article 95 of the
Constitution are violated.

The Constitutional Court noted that the Transitional
Provisions and the Regulations of the Internal Order
are internal normative acts. An internal normative act
is binding only on the subject of public rights, who has
passed it, as well as to its institutions, departments
and employees. Therefore the addressees of the
Transitional Provisions are only the personnel of the
Department of Prisons and the personnel of the
institutions subordinated to it. However, in fact, the
relations between the state and prisoners are also
indirectly regulated by the Provisions.

The Court recalled that according to the law, a state
institution may pass an administrative act or carry out
an activity which is unfavourable towards any
individual only on the basis of the Constitution, the
laws, and international legal norms. Thus, regulation
of the relations between the state and prisoners by
internal normative acts is permissible only if the

consequences of the above regulation are not
unfavourable to prisoners.

It is essential for prisoners to receive additional food,
because almost a half of them can not buy food at the
prison shop because their relatives cannot send
enough money to them. The Ministry of Justice’s
information about a link between the received food
and infectious diseases, narcotics and psychotropic
substances in prisons is not sufficient. Thus, for
prisoners the consequences of the prohibition on food
parcels are unfavourable.

This prohibition follows from the Appendix of the
Regulations of the Internal Order, which establishes
that prisoners shall keep only the food purchased at
the prison shop. The Court held that the norm of the
Regulations of the Internal Order, establishing the
prohibition on receiving food parcels, was issued ultra
vires.

By forbidding food parcels the Department of Prisons,
an executive institution, has strayed into the ambit of
the legislature and violated Article 64 of the
Constitution, which establishes that the parliament
and the people have the right to legislate. The
limitation of the fundamental rights of prisoners is
permissible only by law.

The Constitutional Court decided that the Regulations
of the Internal Order in Investigation Prisons
(confirmed by the Department of Imprisonment
Places Instruction) in the Part on Prohibition of
Receiving Food Parcels violated Article 64 of the
Constitution.

Cross-references:

- Decision of 11.03.1998 (no. 04-05(97)), Bulletin
1998/1 [LAT-1998-1-002];

- Decision of the Federal Constitutional Court of
Germany, Entscheidungen des Bundesverfas-
sungsgerichts (Official Digest), 92, 203.

Languages:

Latvian, English (translation by the Court).
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Identification: LAT-2001-3-006

a) Latvia / b) Constitutional Court / c) / d) 21.12.2001
/ e) 2001-04-0103 / f) On Compliance of Article 19 of
the State Language Law and the Cabinet of Ministers,
22 August 2000, Regulation no. 295 on Spelling and
Identification of Names and Surnames with Arti-
cles 96 and 116 of the Constitution / g) Latvijas
Vestnesis (Official Gazette), 187, 22.12.2001 / h)
CODICES (Latvian, English).

Keywords of the systematic thesaurus:

2.1.3.2.1 Sources of Constitutional Law -
Categories — Case-law — International case-law —
European Court of Human Rights.

2.1.3.3 Sources of Constitutional Law — Categories
— Case-law — Foreign case-law.

3.16 General Principles — Proportionality.

4.3.1 Institutions — Languages - Official lan-
guage(s).

5.1.3 Fundamental Rights — General questions —
Limits and restrictions.

5.3.31 Fundamental Rights — Civil and political
rights — Right to private life.

Keywords of the alphabetical index:

Name, spelling, approximation / Language, official,
use / Language, official, strengthening.

Headnotes:

When evaluating whether the limitation on a person’s
private life pursue a legitimate aim, the role of the
Latvian language has to be taken into consideration.

Spelling of a foreign surname in accordance with the
Latvian language is a justified limitation on a person’s
private life insofar as it is exercised in a legitimate
aim: to protect the right of other inhabitants of Latvia
to use the Latvian language and to protect the
democratic state system, and is proportionate to that
aim.

On the contrary, so-called approximation (adjustment
of the form of the first name and surname to the
current rules of the Latvian language), is a limitation
that is disproportional to the legitimate purposes of
limitations of private life, and is thus unconstitutional.

Summary:

Mrs Juta Mencena introduced the constitutional
complaint questioning the conformity of Article 19 of
the State Language Law, the Cabinet of Ministers

Regulations On Spelling and Identification of
Surnames, and the Regulations On the Citizen of
Latvia Passports, with Articles 96 and 116 of the
Constitution.

The Constitutional Court established that as the
person’s name and surname are a consistent part of
the private life of the person, they shall be protected
by Article 96 of the Constitution, which guarantees
the right of everyone to the inviolability of private life.

The applicant acquired in Germany the surname
Mentzen, after her marriage with a German citizen.
Issuing a new passport to the applicant — a citizen of
Latvia — the surname was reproduced as Mencena.

It was pointed out that the fact that the spelling of the
surname differs from that of her husband’s surname
has caused a psychological discomfort and created
social inconveniences to the applicant. Taking into
account the applicant’s psychological attitude to the
reproduced surname and complications connected
with difficulties of establishing her link with the family
in foreign countries, the rule on reproduction of a
foreign personal name and its spelling in passports in
accordance with the norms of the Latvian language
was considered as a limitation of one’s private life.

Article 116 of the Constitution establishes that the
right to a private life may be limited only in cases
prescribed by law in order to protect the rights of
others, a democratic state system, and the safety of
society, welfare and morals. The limitation of the
applicant’s private life in the present case has been
established by the law, and specified with the Cabinet
of Ministers Regulations.

Personal names are one of the elements of language
influencing the whole language system. Thus,
evaluating whether the limitation on people’s private
life has a legitimate purpose, the role of the Latvian
language has to be taken into consideration. Article 4
of the Constitution fixes the constitutional status of
Latvian language as the state language. Taking into
account the fact that the number of Latvians in the
state territory has decreased during the 20" century
(in the biggest cities Latvians are a minority), and that
the Latvian language only recently regained its status
as the state language, the necessity of protecting the
language and strengthening its usage is closely
connected with the state democratic system.

Thus, the Constitutional Court considered that the
limitation on the private life of the applicant has a
legitimate purpose: to protect the right of other
inhabitants of Latvia to use the Latvian language and
to protect the democratic state system.
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Furthermore, it was observed that it is also necessary
to check whether the interference of the state in the
applicant’s private life is proportionate to its legitimate
purposes. It is not possible to isolate the spelling of
people’s names in documents from the other sectors
of language. The threat to the functioning of the
Latvian language as a unified system, if the spelling
of foreign personal names in the documents only in
their original form was allowed, is much greater than
the discomfort of individuals. Spelling only the original
form of a surname at a time when the Latvian
language as the state language is just starting to be
instituted could negatively influence the process.
Thus, the functioning of the Latvian language as a
unified system is a social necessity in Latvia, and the
limitations are justified.

To diminish the inconvenience caused by the
reproduction of the person’s name the law establish-
es that in the person’s passport in addition to the
name and surname, which are reproduced, the
original form of the names of other languages must
be indicated, if the person so requires, and is able to
provide documents confirming it. The Regulations On
Passports specifies that the original form of the name
and surname must be entered in the “Special Notes”
section of the passport pages.

As the reproduction of foreign personal names is a
limitation on people’s private lives, application of the
limitation should be as careful as possible and
respectful to a person and his or her family ties. On
the contrary, the Instruction of the Director of the
Citizenship and Immigration Department of the
Ministry of the Interior On the Passports of the
Republic of Latvia Citizens establishes that the
original form of the foreign personal name shall be
entered only on page 14. Besides, it permits the
possibility of entering the original form into the
passport if “the form has noticeably changed in
comparison with the former documents”. Thus, it is
possible even to ignore the request of a person to fix
the original form of the personal name in the
passport. The norm on entering the original form of a
foreign personal name and surname under the title
“Special Notes” limits the person’s private life
disproportionately and is contrary to Article 96 of the
Constitution and the State Language Law.

The Cabinet of Ministers Regulations on Spelling and
Identification of Names and Surnames also establish
the so-called approximation of the name and
surname and the adjustment of the form of the name
and surname to the currently effective rules of the
Latvian language. Approximation is applied if the
former usage of the name or surname in personal
documents contradicts the current norms of the
Latvian language. Approximation may be applied if

the documents are issued for the first time, e.g.
issuing the birth certificate; and, if they are issued
repeatedly, for example, in the case of losing one’s
passport or if its expiry date has passed.

Precision and consequence is needed in usage and
spelling of personal names. Approximation creates a
certain precariousness as the individual has to take
into consideration that his or her identity and ties with
the family might be doubted. From the moment the
reproduced personal name is entered into the
Republic of Latvia passport, the person has the right
not only to use it but also to protect it. Errors or
inaccuracy on the part of the officials as well as new
conclusions of linguistics cannot be a reason to
change the spelling of names reproduced and fixed in
documents. Therefore approximation of personal
names, if they have already been reproduced and if
the individual himself or herself does not require it, is
disproportionate to the legitimate purposes of
limitations on private life.

Cross-references:

- Stjernav. Finland, 25.11.1994, Vol. 299-B, Series
A, Bulletin 1994/3 [ECH-1994-3-019];

- Burghartz v. Switzerland, 22.02.1994, Vol. 280-B,
Series A, Bulletin 1994/1 [ECH-1994-1-001];

- Decision of the Constitutional Court of Lithuania
of 21.10.1999 On writing of names and family
names in passports of citizens of the Republic of
Lithuania (14/98), Bulletin 1999/3 [LTU-1999-3-
011].

Languages:

Latvian, English (translation by the Court).
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Liechtenstein
State Council

Lithuania
Constitutional Court

Important decisions

Identification: LIE-2001-3-003

a) Liechtenstein / b) State Council / ¢) / d) 17.09.2001
/ e) StGH 2001/22 / f) / g) / h) CODICES (German).

Keywords of the systematic thesaurus:

3.13 General Principles — Legality.

5.3.36 Fundamental Rights — Civil and political
rights — Non-retrospective effect of law.

5.3.36.4 Fundamental Rights — Civil and political
rights — Non-retrospective effect of law — Taxation
law.

Keywords of the alphabetical index:
Tax, professional / Regulation, retrospective effect.
Headnotes:

Applying of regulations on liability for the tourism tax
retroactively constitutes a flagrant violation of the
principle of legality, when it is based on neither the
spirit nor the letter of the regulations and has negative
effects for the person concerned. Using the
regulations as a legal basis for doing this violates the
prohibition on abuse of right.

Summary:

A photographic business was required to pay tourism
tax for the first time for 1995 on the basis of
regulations which came into force on 1 January 1996.
The assessment made in the contested decision was
itself based on these regulations. The constitutional
appeal was allowed, and the decision was set aside.

Languages:

German.

Statistical data
1 September 2001 — 31 December 2001

Number of decisions: 4
All cases — ex post facto review and abstract review.
The main content of the cases was the following:

e Returning the driving licence as a measure of
ensuring administrative proceedings (principle ne
bis in idem): 1

e State pensions of officials and soldiers of the
systems of interior affairs, state security, defence
and prosecutor's office (powers of the govern-
ment): 1

e Government decision to concentrate market
structures: 1

e The official salaries of customs officers: 1

All final decisions of the Constitutional Court were
published in the Lithuanian Valstybés Zinios (Official
Gazette).

Important decisions

Identification: LTU-2001-3-011

a) Lithuania / b) Constitutional Court / c) / d)
02.10.2001 / e) 11/2000 / f) On not returning the
driving licence as a measure of ensuring administra-
tive proceedings / g) Valstybés Zinios (Official
Gazette), 85-2977, 05.10.2001 / h) CODICES
(English).

Keywords of the systematic thesaurus:

3.9 General Principles — Rule of law.

3.16 General Principles — Proportionality.

3.17 General Principles — Weighing of interests.
3.18 General Principles — General interest.

5.3.6 Fundamental Rights — Civil and political rights
— Freedom of movement.

5.3.14 Fundamental Rights — Civil and political
rights — Ne bis in idem.
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Keywords of the alphabetical index:

Driving licence, withdrawal / Driving licence, tempo-
rary, conditions to use.

Headnotes:

The non-returning of the driving licence until the
payment of the fine imposed for committed violation
of the Road Traffic Rules, as provided for of
Article 269.4 of the Code of Administrative Violations
of Law (CAVL), is not a penalty for the committed
violation but a measure of ensuring the legal
proceedings in administrative cases (hamely that the
imposed fine will be paid). In other words, the
contested provision of the law regulates not the
relations of imposition of the administrative penalty for
the committed violation of law but those arising in the
course of ensuring the fulfilment of the imposed
administrative penalty. Therefore, the withholding of
the driving licence until the payment of the imposed
fine may not be regarded as violating the constitu-
tional principle of ne bis in idem.

In establishing liability for violation of law and its
implementation, one must sustain a fair balance
between the interests of society and those of a
person so as to avoid unreasonable restrictions of the
rights of the person. On the basis of this principle, the
rights of a person may be restricted by laws only to
the extent necessary for protection of the public
interest, and there must be a reasonable relationship
between the adopted measures and the legitimate
and commonly important objective being sought.

The right to drive a vehicle is an acquired right,
confirmed by the driving licence. The withholding of
the driving licence until the payment of the imposed
fine and issuance of a temporary permit to drive a
vehicle constitute a restriction of the acquired right as
the deprivation of the right to drive a vehicle is not
imposed as an administrative penalty.

Furthermore, a temporary permit to drive a vehicle
also means that the implementation of the right to
drive a vehicle guaranteed to a person is limited to
Lithuania, considering that such a permit is valid only
for a certain period of time, and its validity must be
extended regularly.

Summary:

The case was initiated by the Vilnius Regional
Administrative Court which appealed to the Constitu-
tional Court requesting it to establish whether
Article 269.4 CAVL, providing that in cases of

decisions to impose a fine, the driving licence shall
not be returned until the payment of the imposed fine,
is in compliance of Articles 31.5 and 32.1 of the
Constitution.

The request was based upon the fact that Article 30
CAVL provided that a penalty for an administrative
violation of law shall be imposed under the limits
specified in the normative act providing for liability for
the committed violation of law, and strictly in line with
this code and other legal acts concerning administra-
tive violations of law. Among other measures
provided by law, in order to ensure the legal
proceedings in administrative violations of law,
Article 269.4 of this Code provided for seizure of the
driving licence until the payment of the imposed fine.

In the opinion of the petitioner, after a fine has been
imposed on the driver, an additional restriction of his
rights is applied, which is not provided for in the
sanction set laid down by the article concerning the
committed violation of law.

Furthermore, considering Article 31.5 of the
Constitution stating that no person may be punished
for the same offence twice, the Administrative Court
had doubts whether Article 269.4 CAVL was in
compliance with Article 31.5 of the Constitution and
the provision of Article 32.1 of the Constitution
guaranteeing all citizens the freedom of movement
(within Lithuania and abroad) and the right to choose
their place of residence in Lithuania freely, as upon
imposition of the fine, due to the withholding of the
driving licence until the payment of the fine, the right
of the person to travel abroad by car was restricted.

The Constitutional Court considered that the right to
leave Lithuania at one’s own will means that no
specific permission procedure to leave Lithuania may
be established, i.e. a procedure whereby a citizen
would have to request a state institution for a permit
to leave Lithuania. The constitutional right to leave
Lithuania at one’s own will pre-supposes the duty of
the state to establish such a procedure for leaving
Lithuania so that the citizen would not experience
unreasonable restrictions.

The Constitutional Court concluded that Article 269.4
CAVL, stating that in cases of decisions to impose a
fine the driving licence shall not be returned until the
payment of the imposed fine, violated the Constitu-
tion.

Languages:

Lithuanian, English (translation by the Court).
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Identification: LTU-2001-3-012

a) Lithuania / b) Constitutional Court / c) / d)
30.10.2001 / e) 10/2000 / f) On state pensions of
officials and soldiers of the systems of interior affairs,
state security, defence and prosecutor's office / g)
Valstybés Zinios (Official Gazette), 93-3288,
07.11.2001 / h) CODICES (English).

Keywords of the systematic thesaurus:

2.2.2 Sources of Constitutional Law — Hierarchy —
Hierarchy as between national sources.

3.13 General Principles — Legality.

4.6.3.2 Institutions — Executive bodies — Application
of laws — Delegated rule-making powers.

5.4.13 Fundamental Rights — Economic, social and
cultural rights — Right to social security.

Keywords of the alphabetical index:

Pension, determination / Pension, pensionable
service, period / Government, resolution, normative
content.

Headnotes:

One of the guarantees ensuring a proper realisation
of the right to social maintenance is the legal force of
the legal acts whereby the social maintenance
rendered by the state is regulated. Law must regulate
the relationships pointed out in Article 52 of the
Constitution.

Article 52 of the Constitution guarantees pensions
and various types of social maintenance for the
entities, as well as the bases and amounts of these
pensions, which are to be provided for by law.
Article 16.4 of the Law on Pensions of Officials and
Soldiers in the Departments of Internal Affairs, State
Security, Defence and the Prosecutor’'s Office (“the
Law”) established time periods that had been given
prior to the Law coming into force. These are equal to
the time of service on the grounds of which state
pensions are granted to the officials and soldiers in
the concerned departments. No sub-statutory act may
establish such legal regulation whereby the bases to
receive this kind of pensions, their size, or the
conditions of their granting and payment would be
changed, and whereby the individuals who are not
entitted to these pensions would be specified.

Furthermore, the extent of the said right cannot be
extended by a sub-statutory legal regulation, or
otherwise the hierarchy of legal acts and harmony of
the legal system would be disturbed.

In accordance with the Constitution, the government
shall resolve the affairs of state administration at its
sittings by adopting resolutions which must be passed
by a majority vote of all members of the government
(Article 95.1 of the Constitution) The formula “under
the procedure established by the government”, used
in Items 1 and 6 of Article 16.4 of the Law therefore
means that the said procedure must be established
by a government resolution. The government may not
commission any other institution to establish this
procedure.

However, this resolution must be of normative content
but it must not contain any provisions whereby, not on
the basis of common norms, time periods not
provided for by law are equated to the time of service
(or which might be included into the time of service)
for the purpose of granting state pensions to officials
and soldiers.

Summary:

The case was initiated by the Higher Administrative
Court. It requested the Constitutional Court to
establish whether Item 8 of the Regulations of
Granting and Payment of State Pensions to Officials
and Soldiers of the Departments of Internal Affairs,
State Security, Defence and the Prosecutor’s Office
approved by Government Resolution no. 83 “On the
Approval of the Regulations of Granting and Payment
of State Pensions to Officials and Soldiers of the
Departments of Internal Affairs, State Security,
Defence and the Prosecutor's Office and the
Establishment of the Time of Service Necessary in
Order to Receive a Respective Percentage Extra Pay
for the Years of Service” of 20 January 1995 was in
compliance with Article 94 of the Constitution and
Article 16 of the Law on Pensions of Officials and
Soldiers of the Departments of Internal Affairs, State
Security, Defence and the Prosecutor’s Office.

In its claim, the petitioner pointed out that Article 16.4
of the Law on Pensions of Officials and Soldiers of
the Departments of Internal Affairs, State Security,
Defence and the Prosecutor’s Office laid down a final
list of the time periods which had been made prior to
the said law coming into force and which are equated
to the time of service on the grounds of which state
pensions are granted to the individuals engaged as
officials and soldiers in the departments of internal
affairs, state security, defence and the prosecutor’'s
office. As, under the Constitution, the government
does not have the right to change any legal norms,
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the petitioner was of the opinion that the said law
does not grant the right to the government to equate
other time periods, i.e. those not pointed out in the
law, which had been prior to the law coming into
force, to the time of service of the said individuals.

The Constitutional Court recalled that it is only the law
that may establish the bases on the grounds of which
state pensions are granted as well as the sizes of
such pensions and conditions of their granting and
payment (Constitutional Court ruling of 10 February
2000, Bulletin 2000/1 [LTU-2000-1-002].

In addition, in its rulings of 3 December 1997, Bulletin
1997/3 [LTU-1997-3-012] and 6 May 1998, the
Constitutional Court held that it is not possible to
establish conditions of recognising the right to social
assistance of individuals, and to limit the extent of this
right by a sub-statutory regulation of the relationships
pointed out in Article 52 of the Constitution.

It was furthermore noted that under the provision of
Article 94.2 of the Constitution, the government
implements laws, and thus the duty of the govern-
ment to adopt sub-statutory acts necessary for
implementation of laws stems directly from the
Constitution.

The legislator, considering that it is necessary to
adopt sub-statutory acts so as to implement laws,
may establish such a duty for the government either
by the law or by a parliament (Seimas) resolution
concerning the implementation of laws.

The duty of the government to adopt sub-statutory
acts which are necessary so as to implement laws
stems from the Constitution, while in case there is a
commissioning by the parliament to do so, it also
stems from the laws and parliament resolutions
concerning implementation of laws.

The Constitutional Court recognised that Item 8 of the
Regulations of Granting and Payment of State
Pensions to Officials and Soldiers of the Departments
of Internal Affairs, State Security, Defence and the
Prosecutor’s Office (wordings of 20 January 1995 and
18 July 2000) approved by the government resolu-
tion, was not conform to Article 94.2 of the Constitu-
tion and Article 16.4 of the Law on Pensions of
Officials and Soldiers of the Departments of Internal
Affairs, State Security, Defence and the Prosecutor’s
Office (wordings of 13 December 1994 and
10 October 2000).

Cross-references:

- Judgments nos. 25/98, 31/98, 10/99, 14/99, 20/99,
21/99, 22/99, 28/99 of 10.02.2000 (Bulletin 2000/1
[LTU-2000-1-002]);

- Judgment no. 8/97 of 03.12.1997 (Bulletin 1997/3
[LTU-1997-3-012)).

Languages:

Lithuanian, English (translation by the Court).

Identification: LTU-2001-3-013

a) Lithuania / b) Constitutional Court / c) / d)
29.11.2001 / e) 12/2000 / f) On a government
decision to concentrate market structures / Q)
Valstybés Zinios (Official Gazette), 102-3636,
05.12.2001 / h) CODICES (English).

Keywords of the systematic thesaurus:

1.3.1.1 Constitutional Justice — Jurisdiction — Scope
of review — Extension.

1.6.3 Constitutional Justice — Effects — Effect erga
omnes.

3.13 General Principles — Legality.

3.15 General Principles — Publication of laws.

3.25 General Principles — Market economy.

4.6.2 Institutions — Executive bodies — Powers.

Keywords of the alphabetical index:
Dominant position / Monopoly.
Headnotes:

Article 2 of the Law “On Procedure of Publication and
Coming Into Force of Republic of Lithuania Laws and
Other Legal Acts”, stating that government resolu-
tions must be published in the Official Gazette
(Valstybés Zinios), is inseparably linked with Article 3
of the said law under which the government
resolutions in which legal norms are not established,
amended or acknowledged as no longer valid may, in
the estimation of the persons who have signed them,
remain unpublished in the Official Gazette.
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Laws may not always be public. One of the elements
of the principle of a state governed by law (the state
of law) is that only published legal acts are effective.
It means that acts of the government must be
published regardless of whether these acts are
normative or individual, and regardless of the fact as
to what entities or groups of entities they are meant to
regulate.

Summary:

The case was initiated by a group of parliament
(Seimas) members. They requested the Constitution-
al Court to establish whether the Government
Decision “On the request of the ‘Danisco Sugar
company to acquire certain shares of sugar sector
enterprises” (the “Government Decision”) entered into
the minutes of the session of 22 July 1998 of the
government was in compliance with Articles 46.1,
46.4, 46.5 and 95.1 of the Constitution, Articles 6
and 11 of the Law on Competition (enacted on
15 September 1992), Article 2 of the Law on the
Government and Articles 2 and 8 of the Law “On
Procedure of Publication and Coming Into Force of
Republic of Lithuania Laws and Other Legal Acts”.

The request of the petitioner was based on the fact
that the challenged government decision created an
opportunity for one economic entity to attain a
dominant position in the sugar market. It permitted
this company to monopolise sugar production in
Lithuania, and the disputed decision restricted the
interests of consumers. The monopolisation of the
sugar market is a prerogative of the legislator but not
of the government. The government, while adopting
the challenged decision, violated the requirements of
the Law on Competition, and exceeded the powers
granted to it. In the opinion of the petitioner,
according to its form and the procedure of adoption
and its signing, the government decision contradicts
Article 95 of the Constitution which provides that the
government shall resolve the affairs of state
administration at its sessions by adopting resolutions
which must be passed by a majority vote of all
members of the government. The Prime Minister and
the appropriate minister sign such resolutions, and
they enter into force the next day after their
publication.

The Constitutional Court held that the Government
Decision allowed for the concentration of the sugar
market in the country. The regulation of the market
concentration is an affair of state administration. The
Court noted that the Government Decision was
entered into the minutes of the government
committee that were signed by the Prime Minister.
However, the decision has not been published; the
government resolution has not been adopted.

The Constitutional Court concluded that, according to
its form and the procedure of its signing, the disputed
government decision conflicted with Article 95 of the
Constitution, while under the procedure of publication
and coming into force it violated the principle of a
state governed by law as established by the
Constitution.

The Constitutional Court also recognised that the
provision of Article 3 of the Law “On Procedure of
Publication and Coming Into Force of Republic of
Lithuania Laws and Other Legal Acts” whereby the
resolutions of the government in which legal norms
are not established, amended or acknowledged as no
longer valid may, in the estimation of the persons who
have signed them, remain unpublished officially — as
well as the provision of Article 8.2 of the same law,
whereby the resolutions of the government by which
legal norms are not established, amended or
acknowledged as no longer valid may come into force
without their official publication — violated the principle
of a state governed by law as established by the
Constitution.

The administration of constitutional justice pre-
supposes the fact that a legal act (or a part thereof)
which conflicts with the Constitution must be removed
from the legal system. Therefore, after it has
established that a law, the compliance of which with
the Constitution is not challenged by the petitioner but
upon which the disputed sub-statutory act is based
conflicts with the Constitution, the Constitutional
Court stated also this fact.

Languages:

Lithuanian, English (translation by the Court).

Identification: LTU-2001-3-014

a) Lithuania / b) Constitutional Court / c) / d)
18.12.2001 / e) 16/2000 / f) On the official salaries of
customs officers / g) Valstybés Zinios (Official
Gazette), 107-3885, 21.12.2001 / h) CODICES
(English).

Keywords of the systematic thesaurus:

3.10 General Principles — Certainty of the law.
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3.13 General Principles — Legality.

3.16 General Principles — Proportionality.

3.17 General Principles — Weighing of interests.
3.18 General Principles — General interest.

4.6.2 Institutions — Executive bodies — Powers.
4.6.9.3 Institutions — Executive bodies — The civil
service — Remuneration.

4.10.2 Institutions — Public finances — Budget.
5.2.1.2.2 Fundamental Rights — Equality — Scope of
application — Employment — In public law.

5.4.5 Fundamental Rights — Economic, social and
cultural rights — Freedom to work for remuneration.

Keywords of the alphabetical index:
Salary, state administration, coefficients.
Headnotes:

As regards civil servants, the right to adequate
compensation for work as established of Article 48.1
of the Constitution, means, in general, that the
remuneration for their work, which is one of the main
pre-conditions to realise their other legitimate
interests, must be established by law and paid at the
time fixed in these laws. The right to adequate
compensation for work is directly related to the
principle of equality of all persons before the law, the
courts, and other state institutions. The right to
adequate compensation for work entrenched in the
Constitution is inseparably linked with the constitu-
tional principle of a state governed by law, which also
includes the principle of protection of legitimate
expectations.

The constitutional principle of protection of legitimate
expectations means that in cases when certain
remuneration for work has been established for a
person by legal acts, it must be paid throughout the
duration of the established time. On the other hand,
this principle does not mean that the remuneration for
work paid to civil servants from the finances of the
state budget and those of local government budgets
may not be reduced. However, this may be done only
in exceptional cases and only if it is necessary to
protect the values entrenched in the Constitution. But
even in such exceptional cases the remuneration for
work may not be reduced in violation of the balance
established in the Constitution between the interests
of the person and those of society. The principle of
legitimate expectations also means that reduction of
remuneration for work must be in line with the
constitutional principle of proportionality.

Remuneration for work may not be reduced only to
certain categories of employees who are compen-

sated for their work from the finances of the state
budget and local government budgets.

Summary:

A regional administrative court appealed to the
Constitutional Court concerning the conformity of
ltems 6, 7 and7.1 of Government Resolution
no. 942 “On the Partial Amendment of the Condi-
tions of Remuneration for Work of Employees of
Budgetary Establishments and Organisations” of
27 August 1999 with Articles 48, 94.2, 131 of the
Constitution and Article 22 of the Law on Employ-
ment Contract.

The request was based upon the fact that the said
resolution had been adopted prior to the enactment of
the Law on Amending the Law on Approving the
Financial Indices of 1999 State Budget and Budgets
of Local Governments. The petitioner doubted
whether this was in conformity with Article 131.2 of
the Constitution providing that expenditures
established by law might not be reduced as long as
such laws are not amended. The petitioner also
pointed out that the said resolution had been adopted
without making any reference to laws, which to its
opinion seemed contrary to Article 94.2 of the
Constitution. It claimed, in the petition, that following
this resolution coming into force there had not been
created any conditions for the employers to
implement the requirements established in Article 22
of the Law on Employment Contract.

The Constitutional Court held that the said resolution
had not reduced the previously established official
salaries for particular persons under the increased
coefficients. The resolution had not created a legal
basis to change the formerly increased official salary
coefficients in the same budgetary year when the
resolution was adopted. Nor did the said resolution
reduce the allocations for the salaries of customs
officers provided for in the law on approving the
financial indices of the state budget and budgets of
local governments. The Constitutional Court noted
that until 1 October 2001 the procedure of the
establishment and the amount of remuneration for
work for public servants used to be established by
governmental resolutions, therefore the provisions of
Article 22 of the Law on Employment Contract were
not applicable to customs officers.

The Constitutional Court ruled that the disputed
provisions of Items6 and7.2 of Government
Resolution no. 942 “On the Partial Amendment of
the Conditions of Remuneration for Work of
Employees of Budgetary Establishments and
Organisations” of 27 August 1999 were in compli-
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ance with the Constitution and the Law on Employ-
ment Contract.

Languages:

Lithuanian, English (translation by the Court).

Malta

Constitutional Court

Statistical data
1 September 2001 — 31 December 2001

e Number of judgments: 22

Important decisions

Identification: MLT-2001-3-002

a) Malta / b) Constitutional Court / c) / d) 02.11.2001 /
e) 582/97FGC / f) Francis Xavier Mifsud v. Advocate
General / g) / h).

Keywords of the systematic thesaurus:

2.1.1.43 Sources of Constitutional Law -
Categories — Written rules — International instruments
— European Convention on Human Rights of 1950.
2.1.3.2.1 Sources of Constitutional Law -
Categories — Case-law — International case-law —
European Court of Human Rights.

5.3.13.2 Fundamental Rights — Civil and political
rights — Procedural safeguards and fair trial — Access
to courts.

5.3.13.14 Fundamental Rights — Civil and political
rights — Procedural safeguards and fair trial —
Impartiality.

5.3.30 Fundamental Rights — Civil and political
rights — Right to respect for one's honour and
reputation.

Keywords of the alphabetical index:

Bias, judicial officer / Bias, suspicion / Criminal
proceedings / Damages, compensation, non-
economic loss.

Headnotes:

Where a victim of a crime joins a criminal prosecution
as a civil party claiming compensation for injury
caused by the crime, such proceedings will involve
the determination of his civil rights and obligations.
This principle is applicable where such a claim is the
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remedy provided by national law for the enforcement
of a civil right, such as the right to protection of one’s
reputation. In such a situation, Article 6 ECHR is
applicable as the outcome of the criminal proceedings
is decisive for the civil rights of the injured party.

Summary:

The applicant filed three separate complaints with the
police requesting the institution of criminal proceed-
ings against a third party who had allegedly insulted
and defamed him verbally. In the criminal proceed-
ings, the accused was discharged for different
reasons. The applicant (the civil party in the criminal
proceedings) alleged that in each case his right to a
fair trial was breached by the Court.

Defamation proceedings were filed in terms of
Article 252 of the Criminal Code, since this particular
crime is separate and distinct from that contemplated
under the Press Act (Chapter 248 of the Laws of
Malta). In the latter case, the complainant may resort
to criminal or civil proceedings and in the civil
proceedings the aggrieved party has a right to claim
for the payment of damages (real and moral
damages). Where the defamation consisted merely of
words uttered to the complainant, he could only resort
to the action contemplated in Article 252 of the
Criminal Code. It was in the criminal proceedings that
the aggrieved party could obtain a judicial declaration
that his reputation had been damaged. Although
Article 3 of the Criminal Code provides that “a crime
gives rise to a criminal action and a civil action”, the
complainant could not institute civil proceedings to
defend his honour if he is not in a position to prove
that he suffered actual harm as a consequence of the
defamation.

The Constitutional Court concluded that in the
criminal prosecution the aggrieved party (the victim)
was defending his honour and reputation and
therefore the outcome of the proceedings was
decisive for his civil rights. Under such circumstances
the individual had a right to invoke the protection of
Article 6 ECHR, notwithstanding that he was only a
civil party to the criminal proceedings. Therefore,
since the result of the criminal proceedings were
directly decisive of the applicant's right to his
reputation, Article 6 ECHR was applicable.

Nevertheless, the Constitutional Court dismissed the
application due to lack of evidence that the presiding
Magistrate was prejudiced or biased. The Court
observed that there is a presumption in law that the
magistrate or judge is impartial until there is proof to
the contrary. As to the subjective test, the question is
whether it can be shown on the facts that a member
of the court acted with personal bias against the

applicant. Although a judge has personal emotions,
he must not permit himself to be led by them during
the hearing of the case and in the formation of his
opinion. On the other hand, not every comment
passed by a judge to ensure the proper conduct of
the judicial proceedings would signify bias.

Cross-references:

- Boeckmans v. Belgium (1965);

- Golder v. United Kingdom (1975), 21.02.1975,
Special Bulletin ECHR [ECH-1975-S-001];

- Moreira de Azevedo v. Portugal
23.10.1990, Series A, no. 189;

- Helmers v. Sweden (1991), 29.10.1991, Series A,
no. 212-A;

- Tomasi v. France (1992), 27.08.1992, Series A,
no. 241-A, Special Bulletin ECHR [ECH-1992-S-
005];

- Fayed v. United Kingdom (1994), 21.09.1994,
Series A, no. 294-B.

(1990),

Languages:

Maltese.

Identification: MLT-2001-3-003

a) Malta / b) Constitutional Court / ¢) / d) 02.11.2001 /
e) 706/99RCP / f) Victoria Cassar v. Malta Maritime
Authority / g) / h).

Keywords of the systematic thesaurus:

1.3.4.1 Constitutional Justice — Jurisdiction — Types
of litigation — Litigation in respect of fundamental
rights and freedoms.

2.1.1.4 Sources of Constitutional Law — Categories
— Written rules — International instruments.
2.1.1.4.3 Sources of Constitutional Law
Categories — Written rules — International instruments
— European Convention on Human Rights of 1950.
2.1.3.2.1 Sources of Constitutional Law
Categories — Case-law — International case-law —
European Court of Human Rights.

5.2.1.2 Fundamental Rights — Equality — Scope of
application — Employment.
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5.2.2.1 Fundamental Rights — Equality — Criteria of
distinction — Gender.

Keywords of the alphabetical index:

Employment, access / Woman, advancement of
rights / Convention on the Elimination of all Forms of
Discrimination against Women.

Headnotes:

Legislation permitting only men to apply for employ-
ment as port workers is unconstitutional inasmuch as
it treats men differently from women although there is
no objective and reasonable justification for such
differentiation.

Summary:

In terms of Legal Notice 13 of 1993, eligibility to fill a
vacancy as a port worker was limited to the eldest
son of a port worker who retires or leaves work on
medical reasons. In the absence of a son, eligibility to
fill a vacancy is limited to the eldest brother of the port
worker.

The applicant was the eldest daughter of a retiring
port worker. Prior to her father's retirement, the
applicant filed an application for the job. Her
application was refused since only men were eligible
for the post.

The Court emphasised that the advancement of the
equality of the sexes today plays a major role in all
member states of the Council of Europe. Differences
in treatment are an exception and must strike a fair
balance between the protection of the community and
the respect for the rights and freedoms safeguarded
by the European Convention on Human Rights. It is
for the government to prove that there is an objective
and reasonable justification for such differentiation in
treatment. The respondents contended that port work
required physically strong workers and women were
not adapted to carry out such work. The Court
expressed the view that the evidence produced did
not justify this type of reasoning:

a. although prior to engagement a medical
examination was carried out on the applicant, the
scope of the medical test was not aimed at estab-
lishing the physical capability and strength of the
applicant with respect to port work;

b. as a result of technological advancement, the
work was mainly carried out by the use of ma-
chinery which did not require any physical
strength to operate;

c. an employee was eligible to continue in his
employment as port worker until he reaches the
age of retirement. There were port workers who
were sixty years old and during employment no
medical tests were carried out to establish wheth-
er the employee was still physically capable of
performing his duties as a port worker;

d. records showed that since 1992 there where only
a handful of cases where a port worker was
retired for medical reasons.

In the Court's opinion, these facts confirmed that
there was no rational basis and no evidential
foundation for making the differentiation between men
and women. Therefore, the discrimination had to be
eliminated. The Constitutional Court also referred to
the Convention on the Elimination of all Forms of
Discrimination against Women (Malta became a
signatory to this Convention in March 1991).
Article 11 stipulates:

“State parties shall take all appropriate
measures to eliminate discrimination against
women in the field of employment in order to
ensure on a basis of equality of men and
women the same rights, in particular... (b) the
right to the same employment opportunities
including the application of the same criteria
for selection in matters of employment; (c)
the right to a free choice of profession and
employment, the right to promotion, job secu-
rity and all benefits and conditions of service
and the right to receive vocational training
and re-training including apprenticeship, ad-
vanced vocational training and recurrent
training.”

Therefore, the Court concluded that Legal Notice 13
of 1993 violated Article 45.4.d of the Constitution
which protected, amongst other things, an individual's
right against discrimination on the basis of sex.

Cross-references:

European Court of Human Rights:

- Case ‘relating to certain aspects of the laws on
the use of languages in education in Belgium”
(1968), 23.07.1968, Series A, no. 6, Special
Bulletin ECHR [ECH-1968-S-003];

- Abdulhaziz, Cabales and Balkandali Case v. the
United Kingdom, 28.05.1985, Series A, no. 94,
Special Bulletin ECHR [ECH-1985-S-002].
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Languages:

Maltese.

Identification: MLT-2001-3-004

a) Malta / b) Constitutional Court/ c) / d) 18.11.2001 /
e) 18/01 / f) Ronald Agius v. Advocate General / g) /
h).

Keywords of the systematic thesaurus:

2.1.1.43 Sources of Constitutional Law -
Categories — Written rules — International instruments
— European Convention on Human Rights of 1950.
5.3.13 Fundamental Rights — Civil and political
rights — Procedural safeguards and fair trial.

5.3.13.3 Fundamental Rights — Civil and political
rights — Procedural safeguards and fair trial — Double
degree of jurisdiction.

5.3.13.16 Fundamental Rights — Civil and political
rights — Procedural safeguards and fair trial — Rules
of evidence.

5.3.13.19 Fundamental Rights — Civil and political
rights — Procedural safeguards and fair trial — Equality
of arms.

Keywords of the alphabetical index:

Appeal, effect / Appeal Court, procedure / Extradition,
safeguard.

Headnotes:

Where domestic law provides for judicial proceedings
in determining a request for extradition, the conduct
of such proceedings is to be in conformity with the
rules that guarantee a fair trial in terms of Article 6
ECHR and Article 39 of the Constitution.

Summary:

Extradition proceedings were filed against the
applicant. In the appeal stage the prosecution
produced fresh evidence, and the applicant
contended that Article 22.3 of the Extradition Act
(Chapter 276 of the Laws of Malta) was in breach of
his fundamental rights as safeguarded by Article 6

ECHR and Article 39 of the Constitution. In terms of
Article 22.3 of the Act, “it shall be lawful for the
Commissioner of Police or for the Attorney General
as the case may be, as well as for the person whose
return is requested, to produce evidence before the
Court of Criminal Appeal even though such evidence
shall not have been produced before the court of
committal”.

The Extradition Act is a special law that regulates the
extradition to and from other countries of persons
accused or convicted of offences. Under Maltese law,
the ultimate decision whether or not to extradite an
individual is an executive decision. However, the law
provides for a judicial process to establish the
circumstances which motivated the request for
extradition and the issue of a warrant of arrest. The
Magistrates Court is competent to decide the matter,
and either party has a right to appeal. As an ultimate
resort the person committed to custody has also the
right to file a constitutional application if he believes
that any provision of the Constitution is, has been, or
is likely to be, contravened (Article 16 of the
Extradition Act).

The Court observed that case-law has established
the principle that in extraditions the arguments an
individual might successfully raise under the
European Convention on Human Rights are
correspondingly narrower. In fact, with respect to the
substantive rights, which an individual can invoke as
protection of his fundamental rights under the
European Convention on Human Rights, these
arguments are limited only to allegations of a high
probability that the individual being extradited could
be subjected to serious maltreatment prohibited
under Article 3 ECHR. However, in the current
proceedings the Court was dealing with the
procedural aspect. The Court also considered the
constant jurisprudence of the Strasbourg organs that
the decision to deport a person does not involve a
determination of a civil right and obligation or a
criminal charge against him within the meaning of
Article 6 ECHR.

Notwithstanding, where domestic law (Malta is a case
in point) provides for a judicial process in determining
a request for extradition, the conduct of such
proceedings is to be in conformity with the rules that
guarantee a fair trial in terms of Article 6 ECHR and
Article 39 of the Constitution. The provisions of the
Extradition Act reflect such principles, thereby
ensuring the right of the accused to make submis-
sions against a request for extradition, the right to
have the case reviewed by a Court of second
instance and equality of arms between the parties to
the proceedings.
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Article 22.3 of the Extradition Act provides an
additional guarantee in favour and against extradition,
in that the person whose extradition is being
requested has the opportunity to produce further
evidence whilst the proceedings are pending in front
of the Court of Criminal Appeal. Such a guarantee
places both parties on an equal footing. Furthermore,
the law does not impose any limitation or restriction
on either party to verify and control the evidence that
is produced in the appeal stage or to rebut and
contradict such evidence.

The Court also dismissed the complaint that
Article 22.3 deprived the applicant of his right to
appeal from the decision of a Court of Criminal
Appeal based on fresh evidence. The Court held that
Article 6.1 ECHR does not guarantee a right of
appeal from a decision of a court. However, where a
state in its discretion provides such a right, then
proceedings before the appellate court are governed
by Article 6.1 ECHR.

The Constitutional Court reiterated that extradition
proceedings were a substantive right of the person
whose return is requested. Judicial proceedings are
to be conducted in terms of the guarantees estab-
lished by the European Convention and the
Constitution.

Languages:

Maltese.

Netherlands
Supreme Court

There was no relevant constitutional case-law during
the reference period 1 September 2001 -
31 December 2001.
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Norway
Supreme Court

Important decisions

Identification: NOR-2001-3-006

a) Norway / b) Supreme Court / ¢) / d) 19.09.2001 /
e) 2000/1406 / f) / g) Norsk Retstidende (Official
Gazette), 2001, 1123 / h) CODICES (Norwegian).

Keywords of the systematic thesaurus:

1.4.9.1 Constitutional Justice — Procedure — Parties
— Locus standi.

2.1.1.43 Sources of Constitutional Law -
Categories — Written rules — International instruments
— European Convention on Human Rights of 1950.
2.1.3.2.1 Sources of Constitutional Law -
Categories — Case-law — International case-law —
European Court of Human Rights.

3.16 General Principles — Proportionality.

5.3.5.1.2 Fundamental Rights — Civil and political
rights — Individual liberty — Deprivation of liberty —
Non-penal measures.

5.3.13.5 Fundamental Rights — Civil and political
rights — Procedural safeguards and fair trial — Right to
a hearing.

Keywords of the alphabetical index:

Detention, psychiatric hospital / Hearing, Control
Commission, adjournment.

Headnotes:

The complaints procedure before the Control
Commission in a case concerning enforced
hospitalisation satisfies the person’s right to a hearing
by an independent and impartial tribunal as requested
by Article 6.1 ECHR.

Dismissal of a legal action pursuant to Chapter 30 of
the Civil Procedure Act concerning the legality of an
administrative decision on the grounds of lack of legal
interest (locus standi), is not incompatible with the
right to judicial review laid down in Article 6.1 ECHR.

Summary:

On the 22 October 1997, A. was hospitalised against
his will pursuant to Section 3 of the former Mental
Health Act of 29 April 1961 no. 2. His complaint
against the hospitalisation was dealt with by the
Control Commission, which dismissed the complaint.
In accordance with an application from A., the Control
Commission’s proceedings were postponed and first
dealt with after A. had been discharged from hospital.

The Control Commission was established in
accordance with Section 8 of the Mental Health Act.
Section 8 contained detailed provisions inter alia on
appointment of the Commission’s members and
provided that the Commission should be chaired by a
lawyer, preferably with experience from the judiciary,
and otherwise comprise a doctor and two other
members. More detailed procedural rules were laid
down in Section 9 of the Act.

A. applied for the decision of the Control Commission
to be annulled pursuant to the special provisions of
Chapter 33 of the Civil Procedure Act concerning
judicial review of an administrative decision
concerning deprivation of liberty and other compulso-
ry intervention. The application was dismissed on the
grounds that the administrative decision no longer
had any legal relevance (see Norsk Retstidende,
2000, page 121). A. then brought a legal action in the
courts against the state (the Ministry of Health and
Social Affairs) pursuant to the provisions of Chap-
ter 30 of the Civil Procedure Act concerning the
legality of administrative decisions. The district court
dismissed the legal action on the grounds that A.
lacked the necessary legal interest to pursue the
case. The Court of Appeal dismissed A.’s appeal
against the decision of the district court.

A. appealed to the Appeals Selection Committee of
the Supreme Court against the decision of the Court
of Appeal. The Appeals Selection Committee referred
the matter to the Supreme Court to be dealt with
pursuant to the same rules as ordinary appeals.

A. submitted, inter alia, that the first sentence of
Article 6.1 ECHR gave him an automatic right to have
the hospitalisation decision reviewed by an inde-
pendent and impartial tribunal. The state submitted,
on the other hand, that Article 6.1 ECHR had no
application whatsoever to the action that A. had
brought.

The Supreme Court unanimously dismissed A.’s
appeal and confirmed the decision of the Court of
Appeal. The Court found that A. lacked the necessary
legal interest to bring a legal action (see the Civil
Procedure Act Section 54). The Court accepted that
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A. both during and afterwards had experienced the
circumstances surrounding the hospitalisation as a
serious personal strain. However, it was established
in Supreme Court practice that the moral satisfaction
that a judgment in A.’s favour would have given him
was not alone sufficient to give him legal interest in
an action. A. had failed to show on a balance of
probabilities that a judgment in his favour would have
any other significance for him of relevance to the
assessment that the Court was required to make
pursuant to Section 54.

The Supreme Court also stated that it was not
disputed that the hearing by the Control Commission
of the hospitalisation decision satisfied the require-
ments of Article 13 ECHR concerning the right to an
effective remedy before a national authority.

With regard to the state’s submission that Article 6.1
ECHR had no application whatsoever to the action
that A. had brought, the Supreme Court referred to
the Decision of the European Court of Human Rights
in Neves e Silva v. Portugal, 1989 (Series A, no. 153-
A, para. 37), and stated that protection pursuant to
Article 6.1 ECHR presumes the existence of at least a
minimum number of tenable arguments. Since the
Supreme Court had found that, in any event, there
was no breach of Article 6.1 ECHR, it found it
unnecessary to discuss the case on its merits.

The Supreme Court found that the Control Commis-
sion’'s hearing of the hospitalisation decision
adequately satisfied A.’s right to a hearing by an
independent and impartial tribunal as required by
Article 6.1 ECHR. This applied notwithstanding that
the Control Commission’s decision had been only
partly publicised. The Court referred in this connec-
tion to the Judgment of the European Court of Human
Rights of 24 April 2001 in B and P v. The United
Kingdom.

The state had further submitted that dismissal by the
court on the grounds of lack of legal interest could not
under any circumstances be contrary to the right of
access to courts guaranteed by Article 6.1 ECHR.
The state referred to the European Court’s Judgment
of 22 October 1996 in Stubbings and others v. The
United Kingdom (Bulletin 1996/3 [ECH-1996-3-014]),
where the Court found that “the very essence of the
applicants’ right of access to courts was not
impaired”. In this connection, the Supreme Court
stated that the requirement of legal interest in
Section 54 of the Civil Procedure Act served a
legitimate purpose. Furthermore, this purpose was
proportionate to the limitations thereby imposed.
Dismissal of the case due to lack of legal interest was
thus not incompatible with the right of access to
courts laid down in Article 6.1 ECHR.

Cross-references:

- Neves e Silva v. Portugal, 27.04.1989, Series A,
no. 153-A, para. 37;

- B and P v. The United Kingdom, 24.04.2001;

- Stubbings and others v. The United Kingdom,
22.10.1996, Reports 1996-1V; Bulletin 1996/3
[ECH-1996-3-014].

Languages:

Norwegian.

Identification;: NOR-2001-3-007

a) Norway / b) Supreme Court / ¢) / d) 20.11.2001 /
e) 2001/19 / f) / g) to be published in Norsk
Retstidende (Official Gazette) / h) CODICES
(Norwegian).

Keywords of the systematic thesaurus:

2.1.1.43 Sources of Constitutional Law -
Categories — Written rules — International instruments
— European Convention on Human Rights of 1950.
2.1.3.2.1 Sources of Constitutional Law -
Categories — Case-law — International case-law —
European Court of Human Rights.

3.17 General Principles — Weighing of interests.
5.3.15 Fundamental Rights — Civil and political
rights — Rights of victims of crime.

5.3.20 Fundamental Rights — Civil and political
rights — Freedom of expression.

5.3.30 Fundamental Rights — Civil and political
rights — Right to respect for one's honour and
reputation.

Keywords of the alphabetical index:
Rape, allegation / Confidence, circumstances, legitimate.
Headnotes:

Made under certain circumstances, defamatory
remarks concerning an alleged rape are deemed to
be protected by principles of freedom of expression
guaranteed by Article 10 ECHR, and therefore
legitimate for the purpose of Section 247 of the Penal
Code.
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Summary:

A. alleged that she had been raped by B. following a
college party. B. denied the allegation of rape and
contended that the sexual intercourse had been
consensual on both sides. A. and B. were pupils in
the same class at college. A. confided to a number of
people that she had been raped, and B. brought an
action for damages for defamation and a declaration
that the remarks A. had made were null and void. A.
failed to provide sufficient proof of the truth of the
accusation of rape. In both the district Court and the
Court of Appeal, B. was awarded damages amount-
ing to NOK 20,000 for non-pecuniary loss and
judgment was given declaring the remarks to be null
and void. After hearing the evidence, the Court of
Appeal stated that it was no more probable that the
accusation was true than that it was not. Consequent-
ly, there was no reason to consider the requirements
of the standard of proof in Section 249.1 of the Penal
Code.

A. had spoken of the rape to 11 people. The Court of
Appeal found that as far as 7 of these people were
concerned — friends, fellow pupils and health
workers — the conversations took place in close
proximity to the event and as part of the mental
healing process. Consequently, these remarks were
made with impunity pursuant to Section 249.3 of the
Penal Code (protection of one’s own benefit), in that
A. in all respects had exercised due and proper care.
The other four remarks were made in conversations
during class sessions with two teachers and two
fellow pupils during the following autumn term. The
Court of Appeal found that these fell outside the
scope of Section 249.3 of the Penal Code.

A. appealed against the application of law to the
Supreme Court, and invoked, inter alia, Article 100 of
the Constitution and Article 10 ECHR.

The main issue before the Supreme Court was to
balance the principle of the freedom of expression as
protected by Article 10.1 ECHR against the principle
of protection of reputation pursuant to Section 247 of
the Penal Code, cf. Article 10.2 ECHR. The matter
under consideration was the four statements that had
led to the Court of Appeal’s finding in favour of B.

A majority of the Supreme Court — three justices —
found that the remarks were protected by the
principles of freedom of expression and, consequent-
ly, legitimate in the terms of Section 247 of the Penal
Code. A’s appeal was thus successful. The Court
found that she had acted in good faith when she
made the allegations that she had been raped. Her
remarks were to be regarded as confidences made in
connection with her personal needs arising in the

classroom situation, which situation must have been
strongly affected by the fact that B. was still a pupil in
the same class. From A.’s point of view, the remarks
were made particularly to enable her to cope with the
school situation. When considering whether the
remarks were legitimate, it was necessary inter alia to
bear in mind the victim’'s need for support following a
sexual assault.

The Supreme Court found that the newly enacted
Section 208 of the Penal Code concerning legitimate
confidences following sexual assault, which was
passed on 11 August 2000 and motivated by the
district court’s judgment in this case, did not apply to
the current case. However, in view of the status of the
European Convention on Human Rights in Norwegian
law, it could clearly not be ruled out that Norwegian
criminal law was already in line — at least in part —
with Section 208.

The Supreme Court referred to the general principles
in the European Court of Human Right’'s Judgment of
2 May 2000 in case no. 26132/95, Bergens Tidende
and others v. Norway, and the Judgment of 20 May
1999 in case no.21980/93, Bladet Tromsg and
Stensaas v. Norway.

A minority of the Supreme Court — two justices —
considered the balance between freedom of
expression and protection of reputation differently.
A’s accusations were extreme and were a direct
attack on B.’s integrity. A high standard of care had to
be exercised in circumstances where the circle to
which the confidences were made increased. The
same applies as time passes. Finally, a certain
amount of weight was attached to the fact that A. only
remembered the incident piecemeal. The minority
voted to uphold the judgment of the Court of Appeal.

Cross-references:

- Bergens Tidende and others v.
02.05.2000, no. 26132/95;

- Bladet Tromsg and Stensaas v. Norway,
20.05.1999, no. 21980/93, Reports of Judgments
and Decisions, 1999-I11.

Norway,

Languages:

Norwegian.
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Poland

Poland
Constitutional Tribunal

Statistical data
1 September 2001 — 31 December 2001
I. Constitutional Review
Decisions:

e Cases decided on their merits: 17
e Cases discontinued: 0

Types of review:

e EXx post facto review: 17

e Preliminary review: 0

e Abstract reviews (Article 22 of the Constitutional
Tribunal Act): 14

Courts referrals (“legal questions”), Article 25 of
the Constitutional Tribunal Act: 3

Challenged normative acts:

e Cases concerning the
statutes: 12

e Cases on the legality of other normative acts
under the Constitution and statutes: 5

constitutionality — of

Decisions:

e The statutes in question to be wholly or partly
unconstitutional (or the acts of lower rank to
violate the provisions of superior laws and the
Constitution): 7

Upholding the constitutionality of the provision in
guestion: 10

Precedent decisions: 1

II. Universally binding interpretation of laws

Resolutions issued under Article 13 of the
Constitutional Tribunal Act: 17

Motions requesting such interpretation rejected: 0

Statistical data
1 January 2001 — 31 December 2001

I. Constitutional review
Decisions:

e Cases decided on their merits: 52
e Cases discontinued: 3

Types of review:

e EXx post facto review: 54

e Preliminary review: 1

e Abstract reviews (Article 22 of the Constitutional
Tribunal Act): 45

Courts referrals (“legal questions”), Article 25 of
the Constitutional Tribunal Act: 10

Challenged normative acts:

e Cases concerning the
statutes: 43

e Cases on the legality of other normative acts
under the Constitution and statutes: 12

constitutionality — of

Decisions:

e The statutes in question to be wholly or partly
unconstitutional (or the acts of lower rank to
violate the provisions of superior laws and the
Constitution): 19

Upholding the constitutionality of the provision in
question: 35

Precedent decisions: 5

Il. Universally binding interpretation of laws

Resolutions issued under Article 13 of the
Constitutional Tribunal Act: 54

e Motions requesting such interpretation rejected: 0

Judge Ferdynand Rymarz finished his term of office

in February 2001. The parliament appointed Judge

Janusz Niemcewicz in his place.

On 1 October 2001 two changes to the Act on the
Constitutional Tribunal came into force.

The Office of the Constitutional Tribunal is now run by
a manager who is appointed by the General Meeting
of the Judges of the Constitutional Tribunal.

Furthermore, provisions have been introduced, stating
that a court filing a legal question with the Constitutional
Tribunal should be treated as a participant in the
proceedings relating to such a question before the
Constitutional Tribunal, provided that this Court filed a
motion to be accepted as the participant in the
proceedings and appointed its representative from
judges holding positions in this Court.

Important decisions

Identification: POL-2001-3-020

a) Poland / b) Constitutional Tribunal / c) / d)
21.05.2001 / e) SK 15/2000 / f) / g) Conclusion of a
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judgment: Dziennik Ustaw Rzeczypospolitej Polskiej
(Official Gazette), 2001, no. 54, item 572; Orzecznictwo
Trybunatu Konstytucyjnego Zbiér Urzedowy (Official
Digest), 2001, no. 4, item 85/ h) CODICES (Polish).

Keywords of the systematic thesaurus:

2.3.2 Sources of Constitutional Law — Techniques
of review — Concept of constitutionality dependent on
a specified interpretation.

5.3.32.2 Fundamental Rights — Civil and political
rights — Right to family life — Succession.

5.3.37.3 Fundamental Rights — Civil and political
rights — Right to property — Other limitations.

Keywords of the alphabetical index:

Collective premises, property right / Ownership,
transformation.

Headnotes:

The content of the collective right to premises should
be interpreted in such a way that its protection is
similar to the protection prescribed for the right to
private property.

Although an interference in the mechanism of transfer
of the ownership right to collective premises to the
legal successor of a member of a co-operative does
not directly limit the transfer of this right, it does make
it impossible — in certain situations and by setting
strict formal conditions — to maintain rights acquired
as a result of the succession.

The succession right guaranteed in the Constitution
should be implemented through the creation of
relevant legal conditions which would prevent a legal
fiction arising in relation to the successors.

Summary:.

Provisions of the Act on Co-operatives providing for a
deadline within which a successor of a member of a
co-operative must present confirmation of acquisition
of an inheritance or commencement of relevant
proceedings are discordant with the constitutional rule
on property and succession. The provisions were
highlighted in a reading before the entering into force
of the act dated 21 October 1999 on amendments to
the Act on Co-operatives.

In its constitutional claim to the Constitutional
Tribunal, the applicant argued that the aforemen-
tioned provisions may deprive a successor of an
ownership right to collective premises only because

he failed to comply with a time limit stated in the
provisions of the act.

The Tribunal considered that the ownership right to
collective premises is not subject to exactly the same
protection as the right to private property. On the
contrary, it is a special right, which should be treated
as a “specific property right”, which was used in place
of a fully-fledged right to private property in times of
the People’s Republic of Poland.

Protection of the succession right guaranteed in the
Constitution cannot be exclusively understood with a
reference to formal categories, as only a guarantee of
a transfer of the rights of the deceased to his or her
successors. Instead the right should be implemented
through the creation of relevant legal conditions which
would prevent a legal fiction arising in relation to the
successors. Acceptance of any other position in this
case would deform the substance of the constitutional
guarantee.

Cross-references:

- Decision of 02.06.1999 (K 34/98), Bulletin 1999/2
[POL-1999-2-019];

- Decision of 31.01.2001 (P 4/99), Bulletin 2001/1
[POL-2001-1-006].

Languages:

Polish.

Identification; POL-2001-3-021

a) Poland / b) Constitutional Tribunal / c) / d)
05.06.2001 / e) K 18/2000 / f) / g) Conclusion of a
judgment: Dziennik Ustaw Rzeczypospolitej Polskiej
(Official Gazette), 2001, no. 64, item 657; Orzecznic-
two Trybunatu Konstytucyjnego Zbiér Urzedowy
(Official Digest), 2001, no. 5, item 118 / h) CODICES
(Polish).

Keywords of the systematic thesaurus:

4.6.10.1.2 Institutions — Executive bodies — Liability
— Legal liability — Civil liability.

4.8.3 Institutions — Federalism, regionalism and
local self-government — Municipalities.
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Keywords of the alphabetical index:

Liability, state / Tort action / Succession, public
authority.

Headnotes:

It is generally not possible and admissible to change,
by the provisions of an act, a subject liable for
damages (a poviat, local unit of self-government,
instead of the State Treasury) without the prior
consent of the injured party.

Summary:

The case was examined by the Tribunal as a result of
a joint motion filed by two poviats — local units of
governmental administration with regard to certain
provisions of the Act reforming aspects of public
administration.

In its decision, the Tribunal noted that “the commonly
accepted rule, that a legal successor assumes the
rights and obligations of his predecessor” relates only
to universal succession, the best example of which is
inheritance. This succession arises from the end of
the “legal existence” of the predecessor. This was not
the case, in the Tribunal’s opinion, in the present
case. Here, the State Treasury — which was liable for
damages — still exists; the new subject — the poviat —
appeared alongside it.

The Tribunal was therefore of the opinion that a
correct interpretation of the analysed provisions
requires one to accept that they do not cover civil
liability for obligations created before 1 January 1999.
Therefore, if all elements of legal action constituting,
according to the provisions of the Civil Code, a
source of obligation (causing a right to damages
through the lack of performance of an agreement for
which a debtor is liable in damages) occurred before
the end of 1998, the State Treasury is liable for them.
The analysed provisions, which are interpreted as not
covering liability for damages in tort relating to newly
created units of local self government if such torts
were caused before the creation of the units are
concordant with the constitutional rule of democracy
and the rule of governmental authorities acting on the
basis of and within provisions of law provided for in
the Constitution.

Cross-references:

- Decision of 27.06.2000 (K 20/99).

Languages:

Polish.

Identification: POL-2001-3-022

a) Poland / b) Constitutional Tribunal / c) / d)
29.06.2001 / e) K 23/2000 / f) / g) Conclusion of a
judgment: Dziennik Ustaw Rzeczypospolitej Polskiej
(Official Gazette), 2001, no. 69, item 724; Orzecznic-
two Trybunatu Konstytucyjnego Zbiér Urzedowy
(Official Digest), 2001, no. 5, item 124 / h) CODICES
(Polish).

Keywords of the systematic thesaurus:

5.2.2.12 Fundamental Rights — Equality — Criteria of
distinction — Civil status.

5.3.37.3 Fundamental Rights — Civil and political
rights — Right to property — Other limitations.

Keywords of the alphabetical index:

Collective premise, property / Property, acquisition /
Co-ownership, “one subject” rule / Spouse, property /
Co-operative, lease of premises, approval.

Headnotes:

The collective property right to premises is a
transferable, patrimonial and enforceable right.

The “one subject” rule allowing only one person or a
married couple to have a collective property right to
premises, established in the Act on co-operatives,
represents a limitation of the freedom to acquire
collective property rights via co-ownership.

Furthermore, in the light of the principle of equality,
there is no rational justification for a different
treatment of subjects willing to jointly acquire the
collective right to property.

Summary:

The Tribunal examined the case as a result of a
motion filed by the Ombudsman.
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The examined provisions of the Act on co-operatives
introduce a rule on the collective right to premises.
This rule precludes the joint acquisition of collective
property rights to premises by several persons.

The Tribunal decided that the functioning of this “one
subject” rule in the current economic climate limited
the property rights of citizens. The rule of proportion-
ality and the concept of particular rights and freedoms
governs the limits of interference in constitutional
rights and freedoms. In the Tribunal’s opinion, it
would be difficult to identify the constitutional values
justifying the introduction of such far-reaching
limitations on the freedom to acquire collective
property rights via co-ownership.

The examined provisions also infringed the principle
of equality. They put spouses and successors of
members of a co-operative in a privileged position.
The Tribunal underlined that in the light of the
principle of equality, there was no rational justification
for a different treatment of subjects willing to jointly
acquire the collective right to property. The Tribunal
therefore decided that by obliging divorced spouses
to divide their estate under pain of expiry of their
collective right to premises, the legislator infringed the
limits of permissible interference in the property rights
of citizens. A rational legislator cannot create legal
situations which infringe the maintenance of property
rights, without this being justified by the Constitution.

The Constitutional Tribunal also decided that the
requirement of obtaining approval from the co-
operative for the lease of a whole premises is too
strict. The above-mentioned construction is
discordant with a concept adopted in the decisions of
the Tribunal, which states that the legislator should
adjust provisions of the law on co-operatives to new
economic conditions, in particular those arising from
rules of the market economy.

Provisions of the Act on co-operatives, introducing a
rule on the collective right to premises, were declared
discordant with the constitutional right to acquire
private property rights, as well as the principles of
equality, democracy and social justice.

As regards provisions of the Act imposing on divorced
spouses an obligation to divide their rights of
ownership of premises under pain of loss of this right,
they were considered discordant with the constitu-
tional rule of protection of the right to private property
and other property rights.

The obligation to receive the approval of a co-
operative for a lease of premises constitutes too great
an interference in the sphere of property rights by the
members of the co-operative.

Cross-references:

Decision of 05.11.1997 (K 22/97), Bulletin 1997/3
[POL-1997-3-023];

Decision of 18.01.2000 (K 17/99);

Decision of 12.12.2000 (SK 9/00).

Languages:

Polish.

Identification: POL-2001-3-023

a) Poland / b) Constitutional Tribunal / c) / d)
12.07.2001 / e) SK 1/2001 / f) / g) Conclusion of a
judgment: Official Gazette of Ministry of Internal
Affairs, 2001, no. 9, item 31; Orzecznictwo Trybunatu
Konstytucyjnego Zbior Urzedowy (Official Digest),
2001, no. 5, item 127 / h) CODICES (Polish).

Keywords of the systematic thesaurus:
1.3.5.13 Constitutional Justice — Jurisdiction — The
subject of review — Administrative acts.

3.13 General Principles — Legality.
4.6.2 Institutions — Executive bodies — Powers.

Keywords of the alphabetical index:

Administrative act, internal
effects / Ministerial notice.

/  Administrative act,

Headnotes:

In accordance with the Constitution, the internal
administrative acts can be issued only by way of their
being universally binding acts. Such acts cannot be
relied upon in decisions concerning citizens, legal
persons and other subjects.

The Notice given by the Minister of the Interior
introducing an indicator of valorisation for pension
benefits for certain categories of civil servants is not a
source of law which is universally binding.
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Summary:

The case was examined by the Constitutional
Tribunal as a result of a constitutional claim related to
the Notice given by the Minister of the Interior
introducing an indicator of valorisation for pension
benefits for policemen, officials in the National
Protection Office, and in the Border Guard, the
National Fire Brigade and the Prison Services, as well
as their families.

The Tribunal mentioned that due to the fact that only
a set number of provisions of law could have
universal effect, the notice could not be treated as
binding. None of the provisions of the Constitution
mentions it as a source of law, which is universally
binding. However, this is not the case when dealing
with internal administrative acts, where there is no set
number of types of law, which could have universal
effect.

The Tribunal pointed out that the constitutionality of
the notice depended on whether its introduction and
content stayed within the limits set for this kind of act
by the Constitution. It was of the opinion that the
notice was to be treated as being in breach of the
Constitution insofar as:

1. the introduction of the notice was not based on the
provisions of the Act on pensions for state offi-
cials; and

2. the provisions of the notice constituted the
necessary element of a ground for a decision
concerning the validation of pensions for police-
men, since it would not be possible to perform
such a validation without explaining the reasons.
As a result of this, the provisions of the notice
covered issues reserved for universally binding
acts.

Therefore, the Notice given by the Minister of the
Interior introducing an indicator of valorisation for
pension benefits for certain categories of civil
servants and their families, is in breach of the
constitutional rule that the scope and form of social
security should be introduced in such a form as is set
out by the Constitution.

Cross-references:
- Decision of 21.06.1999 (U 5/98).
Languages:

Polish.

Identification: POL-2001-3-024

a) Poland / b) Constitutional Tribunal / c) / d)
14.09.2001 / e) SK 11/2000 / f) / g) Conclusion of a
judgment: Dziennik Ustaw Rzeczypospolitej Polskiej
(Official Gazette), 2001, no.103, item 1130;
Orzecznictwo  Trybunatu  Konstytucyjnego Zbior
Urzedowy (Official Digest), 2001, no. 6, item 166 / h)
CODICES (Polish).

Keywords of the systematic thesaurus:

3.3 General Principles — Democracy.
3.10 General Principles — Certainty of the law.

Keywords of the alphabetical index:
Market, local, definition / Law, provisions, contradictory.
Headnotes:

The rule of the protection of citizens’ trust in the
government and the law derives, inter alia, from the
principles of democracy. Therefore, issuing an act,
which uses definitions which are mutually contradicto-
ry or allow for a free interpretation, should be treated
as infringing these principles.

Summary:

The case was examined by the Tribunal as a result of
a constitutional claim. In the opinion of the applicant,
a definition of “local market” adopted in the Act, which
covered all places where selling took place, could
lead to the creation of an obligation to pay local
market charges even for sales in places where
trading is prohibited.

The Tribunal recalled that it has often emphasised in
its judgments that the rule of the protection of citizens’
trust in the government and the law derives, inter alia,
from the principles of democracy. Therefore, issuing
an act, which uses definitions which are mutually
contradictory or allow for a free interpretation, should
be treated as infringing these principles.

In this situation, in the Tribunal's opinion, no
infringement of the above-mentioned rules of the
creation of law could be ascertained in the provisions
at issue. The legislator cannot be permitted to give a
specific meaning to the notions used in the text of an
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act. Furthermore, it should be noted that in this case
the legislator very precisely described a meaning of
the notion in question. The Tribunal decided that the
objections of the complainant, relating to the legislator
using different legal concepts which had different
meanings, could not therefore be acknowledged here.

Cross-references:

- Decision of 30.01.2001 (K 17/2000), Bulletin
2001/1 [POL-2001-1-005].

Languages:

Polish.

Identification: POL-2001-3-025

a) Poland / b) Constitutional Tribunal / c) / d)
08.10.2001 / e) K 11/2001 / f) / g) Conclusion of a
judgment: Dziennik Ustaw Rzeczypospolitej Polskiej
(Official Gazette), 2001, no.118, item 1271;
Orzecznictwo  Trybunatu  Konstytucyjnego Zbiér
Urzedowy (Official Digest), 2001, no. 7, item 210 / h)
CODICES (Polish).

Keywords of the systematic thesaurus:

3.18 General Principles — General interest.
4.8.3 Institutions — Federalism, regionalism and
local self-government — Municipalities.

Keywords of the alphabetical index:

Municipality, councillor, activity, commercial /
Interests, conflict / Company, board, members /
Municipality, councillor, incompatibility.

Headnotes:

The need to introduce limitations on the right of public
bodies to wield power in commercial concerns cannot
be challenged. Therefore, the legislator has a right to
impose on the councillors different kinds of limitations
concerning their professional activity, on the condition
that these limitations are in the public interest and
that their scope will cover a range of interests.

The limitations imposed on persons performing public
functions cannot be interpreted as being a curb on
the rights and freedoms of these persons but should
be treated as measures to ensure the correct
functioning of public institutions.

Summary:

The case was examined by the Tribunal as a result of
a motion filed by a local authority. The motion raised
the question of whether the abolition of provisions
allowing for appointment of councillors to the boards
of companies dealing with municipal property issues
resulted in the limitation by a self-governing authority
of its right to perform a direct management and
control over municipal activity.

The Tribunal noted that there is no doubt that
property connections between persons performing
public functions and subjects who may have a vested
interest in the adoption of certain decisions could
constitute a threat to the independence of persons
performing public functions. Therefore, by preventing
members of local authorities from sitting on company
boards, the possibility of conflicts of interest is
eliminated and the protection of the authority of self-
governmental bodies is enhanced.

Provisions of the Act on the remuneration of
managers of certain types of corporation, abolishing
rules allowing for the appointment of councillors to the
boards of companies dealing with municipal property
issues, were not in breach of democratic principles.

Cross-references:

- Decision of 26.04.1995 (K 11/94);

- Decision of 23.04.1996 (K 29/95), Bulletin 1996/1
[POL-1996-1-007];

- Decision of 13.04.1994 (W 2/94), Bulletin 1994/1
[POL-1994-1-006];

- Decision of 31.03.1998 (K 24/97), Bulletin 1998/1
[POL-1998-1-007].

Languages:

Polish.
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Portugal

Constitutional Court

Statistical data
1 September 2001 — 31 December 2001

Total: 230 judgments, of which:

e Preventive review: 1 judgment

Abstract ex post facto review: 4 judgments
Review of unconstitutionality through omission: 1
judgment

Appeals: 73 judgments

Complaints: 87 judgments

Property and income declarations: 1 judgment
Electoral disputes: 43 judgments

Political parties and coalitions: 17 judgments
Political parties' accounts: 3 judgments

Important decisions

Identification: POR-2001-3-002

a) Portugal / b) Constitutional Court / ¢) Plenary / d)
09.10.2001 / e) 423/01 / f) / g) Diario da Republica
(Official Gazette), 258 (Series I-A), 07.10.2001, 7080-
7089 / h) CODICES (Portuguese).

Keywords of the systematic thesaurus:

1.6.5.2 Constitutional Justice — Effects — Temporal
effect — Limitation on retrospective effect.

4.11 Institutions — Armed forces, police forces and
secret services.

5.1.1.3 Fundamental Rights — General questions —
Entitlement to rights — Foreigners.

5.1.1.4.4 Fundamental Rights — General questions —
Entitlement to rights — Natural persons — Military
personnel.

5.2.2.4 Fundamental Rights — Equality — Criteria of
distinction — Citizenship.

5.2.2.8 Fundamental Rights — Equality — Criteria of
distinction — Physical or mental disability.

5.4.13 Fundamental Rights — Economic, social and
cultural rights — Right to social security.

Keywords of the alphabetical index:

Decolonisation / Disabled, war victim / Pension,
invalidity, military personnel / Social justice, principle.

Headnotes:

Article 15 of the Constitution enshrines the principle of
equal rights and duties for all, by making it possible for
foreigners (or stateless persons) living in Portugal to
enjoy the same rights and be subject to the same
duties as Portuguese nationals. This equality is
nonetheless restricted by two constitutional provisions:
it cannot include political rights or the performance of
public duties not predominantly technical in nature,
and the Constitution empowers parliament to confer
certain rights solely on Portuguese nationals, that is to
say to rule out the equality principle's application to
certain rights.

Extending the applicability of legislation concerning
rights to assistance or benefits to foreigners living in
Portugal who, as members of police forces or in a
civilian capacity, became invalid as a result of
participating in military operations in support of the
armed forces, is justified on grounds of justice. The
principle of justice means that any discrimination in
this field, for which there is no justification on grounds
of either necessity or adaptation of the relevant rules,
qualifies as arbitrary.

Summary:

The Ombudsman (Provedor de Justi¢a) applied to the
Constitutional Court for a generally binding finding of
unconstitutionality concerning the provisions of
legislative Decree no. 43/76 of 20 January and
legislative Decree no. 319/84 of 1 October, which
restricted to Portuguese nationals the status of invalid
member of the armed forces or the equivalent.
Legislative Decree no. 43/76 recognised that invalid
members of the armed forces were entitled to
pecuniary and non-pecuniary compensation and
introduced ways and means of furthering their full
integration into society. Legislative Decree no. 319/84
extended the applicability of legislative Decree
no. 43/76 to Portuguese nationals who, as members
of police forces or other similar bodies or in a civilian
capacity, had participated in military operations in
support of the armed forces in the former overseas
territories and had suffered an accident resulting in a
reduction in their overall earning capacity.

In his application the Ombudsman argued that these
provisions breached Articles 13 and 15 of the
Constitution, since they restricted to Portuguese
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nationals the status of invalid member of the armed
forces or the equivalent.

The Court was asked to determine whether:

a. the principle of equality established in Article 15.1
of the Constitution applied to the rights in question
(those enjoyed by invalid members of the Portu-
guese armed forces);

b. those rights were excluded from the principle of
equality under the same Article 15.2 of the Consti-
tution or reserved for Portuguese nationals under
the Constitution;

c. parliament, availing itself of the possibility afforded
at the end of Article 15.2 of the Constitution, could
restrict these rights solely to Portuguese nationals.

The Court noted that, since the difference in
treatment resulted from adoption of an arbitrary,
discriminatory criterion, a breach of the principle of
equality was at issue. However, because parliament
had defined a separate legal solution on the basis of
a nationality condition and since, as regarded that
nationality requirement, the principle of equality was
discussed and given specific form in Article 15 of the
Constitution, the question of constitutionality was
examined in the light of that article and the specific
rules defined therein, as this special principle
absorbed the general principle of equality.

The Portuguese Constitution made membership of
the armed forces, which, according to Article 275.2,
were to be composed solely of Portuguese nationals,
subject to a requirement of citizenship and thereby
settled in a completely clear, conclusive manner an
issue which had long been a matter of dispute under
military law. All this ruled out any possibility of
foreigners' choosing to join the Portuguese army
because that would entitle them to the invalid status
granted under legislative Decree no. 43/76. However,
the fact that they were deprived of any choice in this
matter did not necessarily mean that they were
deprived of the rights to assistance or benefits
provided for in the remaining legislation under
consideration.

The principle of equality could be seen to apply to the
entittements and privileges granted to all invalid
members of the Portuguese armed forces, although
these were not rights, freedoms or guarantees and
could be deemed not to qualify as fundamental rights;
it was doubtful whether it could be said that these
rights were guaranteed by the Constitution and did
not simply derive from statute law.

By reason of the circumstances in which they became
invalid, at a time when they had Portuguese
nationality, and the circumstances of their losing that
nationality, discrimination against the foreigners in
question, who were living in Portugal, was incompati-
ble with the principle of justice that necessarily
prevailed in a democratic state governed by the rule
of law. There was no justification for it on grounds of
either necessity or appropriateness, and it was
consequently  arbitrary and  disproportionate,
constituting a breach of the principle of equality
enshrined in Article 15.1 of the Constitution.

This part of the legislation under consideration was
therefore unconstitutional.

However, given the considerable time that had
already elapsed, the difficulty of remedying past
situations and the related uncertainty, in many cases,
as to how to eradicate the effects of the legislation
deemed unconstitutional, a situation which would
seriously disrupt public services, the Constitutional
Court decided to limit the consequences of this
finding of unconstitutionality solely to the period
following official publication of the judgment.

Supplementary information:

The Constitutional Court has a large body of case-law
concerning invalid members of the armed forces.
Mention can be made of:

- Judgment no. 46/86, whereby it found that
legislation concerning simultaneous receipt of an
army invalidity pension and income from the per-
formance of new duties was not unconstitutional,

- Judgment no. 330/93, whereby it found that
legislation on calculation of parachutists' service
bonuses for retirement pension purposes was not
unconstitutional,

- Judgment no. 563/96, whereby it found that
legislation making it possible, through a revision of
benefits granted to invalid members of the armed
forces, to apply those benefits to persons who had
not requested the revision was not unconstitution-
al. The aim was to ensure that all army invalids
had the possibility of opting for active service (this
case-law was moreover recently upheld in Judg-
ment no. 414/01);

- Judgments nos. 319/00 and 378/00 concerning
the automatic return to active service of invalid
members of the armed forces.
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The Constitutional Court has also established a line
of decisions (not very numerous) on the Constitution's
treatment of foreigners (at least as regards the
subject in the case under consideration):

- in a series of judgments the Court found that
legislation which did not require civil servants and
public-sector employees in the former overseas
territories to have Portuguese nationality in order
to be granted a retirement pension was not un-
constitutional;

- in Judgment no.54/87, concerning the legal
definition of exceptions to the principle of equality
between nationals and foreigners, the Court held
that the Constitution made it possible for certain
rights to be restricted to Portuguese nationals by
law, but the law clearly could not do so in an
arbitrary, pointless or disproportionate manner, if it
was not to invalidate the principle of equality
between foreigners or stateless persons and
Portuguese nationals.

Languages:

Portuguese.

ldentification: POR-2001-3-003

a) Portugal / b) Constitutional Court / c¢) Third
Chamber / d) 24.10.2001 / e) 470/01 / f) / g) / h)
CODICES (Portuguese).

Keywords of the systematic thesaurus:

3.9 General Principles — Rule of law.

3.10 General Principles — Certainty of the law.
5.2.1.1 Fundamental Rights — Equality — Scope of
application — Public burdens.

5.4.5 Fundamental Rights — Economic, social and
cultural rights — Freedom to work for remuneration.

Keywords of the alphabetical index:

Claim, preferred / Claim, in respect of wages / Wage,
right / Vessel, impounding / Confidence in the law,
principle / Wage, unpaid / Wage, discrimination.

Headnotes:

Creditors' ranking for payment of their claims out of
the proceeds of the sale of a specific item of property
— a vessel — must be determined in accordance with
Article 578 of the Commercial Code.

The solution resulting from application of Article 578
is not arbitrary, nor does it lack sufficient objective
foundation. It reflects the priority given to payment of
docking and moorage fees over claims in respect of
wages. These fees correspond to services and costs
attributable to keeping a vessel in a harbour and are
inherent in its normal use. This legislation is also
consistent with the principle that Portugal is a
democratic state based on the rule of law, enshrined
in Article 2 of the Constitution, in particular as regards
the rule of law, together with the principle of
confidence in the law.

Summary:

Six Ukrainian nationals, in their capacity as the crew
of the vessel “Lanzheron”, which had docked in a
Portuguese harbour and had been impounded, had
filed claims for overdue wages, on the basis of their
employment contracts, against the company Old
Navy Lda., seizure and sale of whose property had
been ordered.

In this specific case the Constitutional Court was
asked to decide whether, regarding certain preferential
claims on the vessel, the provisions of Article 578.4
and 578.6 of the Commercial Code (included in the
chapter on “Creditors' preferential claims and
mortgages”) were constitutional. The applicants
argued that, as a general rule, there must be strict
equality between a ship's crew and all other
employees. They also maintained that, in comparison
with all other claims deriving from employment
contracts held by other employees also subject to
specific working arrangements, the system provided
for in these paragraphs of the Commercial Code did
not allow strict equality.

The Constitutional Court noted that, as a result of the
ranking determined in Article 578 of the Commercial
Code, sums due to the harbour authority in respect of
docking and moorage fees took precedence over
crews' claims in respect of wages. These sums, on
which the law conferred a payment preference, were
intended as remuneration for use of public property —
harbour facilities — and were a direct consequence of
normal use of the property — the vessel — against
which a lien was granted. This system, which had the
result of giving this tangible guarantee precedence
over that deriving from either the Civil Code or the
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Commercial Code in respect of debts arising from
employment relations, put into practice certain
principles underlying the civil-law provisions
governing the ranking of claims: first, the priority
given to certain preferential claims of public
authorities; second, the principle whereby certain
expenses incurred for the maintenance or use of the
property against which the lien was granted must be
paid first, taking precedence over other preferential
claims.

The Court consequently found that the legislation
under consideration was not unconstitutional. This
decision endorsed the priority given to payment of
certain docking and moorage fees and expenses
incurred by a harbour authority over crews' claims in
respect of wages. Since the general principle that
employees' wage-related claims took absolute
precedence did not exist in Portuguese law, there
was no inequality that might be reprehensible from a
constitutional standpoint between members of a
ship's crew and all other workers.

Languages:

Portuguese.

|dentification: POR-2001-3-004

a) Portugal / b) Constitutional Court / c¢) Third
Chamber / d) 21.12.2001 / e) 588/01 / f) / g) Diario da
Republica  (Official Gazette), 30 (Series ll),
05.01.2002, 2435-2438 / h) CODICES (Portuguese).

Keywords of the systematic thesaurus:

3.17 General Principles — Weighing of interests.
4.7.15.1.4 Institutions — Judicial bodies — Legal
assistance and representation of parties — The Bar —
Status of members of the Bar.

5.1.3 Fundamental Rights — General questions —
Limits and restrictions.

5.4.3 Fundamental Rights — Economic, social and
cultural rights — Right to work.

5.4.4 Fundamental Rights — Economic, social and
cultural rights — Freedom to choose one's profession.
5.4.16 Fundamental Rights — Economic, social and
cultural rights — Right to just and decent working
conditions.

Keywords of the alphabetical index:

Lawyer, incompatibility / Ethics, professional /
Professional association / Legal profession.

Headnotes:

When seeking to safeguard lawyers' independence in
practising their profession, it is difficult to predeter-
mine how public interests will affect other occupa-
tions, given the almost infinite number thereof and the
virtually unforeseeable variety of circumstances.
However, the public interest cannot be upheld to the
detriment of the essential substance of the right freely
to choose one's occupation in a democratic society,
to the point where individuals are forced to carry on
an occupation against their will or prevented, in an
arbitrary, unreasonable manner, from practising or
continuing to practice their occupation.

Since legal representation by counsel contributes to
the administration of justice — a fundamental task of
the state — there would seem to be no question that it
must be governed by rules based not only on
protection of lawyers' own status, and the profession-
al dignity inherent therein, but also on the public
interest.

Freedom to work entails free choice of the type of
work, which consists in the right to choose one's
preferred occupation, entails a right to change jobs at
will and includes the possibility of choosing the
working conditions that best suit one's needs, in
terms of working hours, remuneration or other
conditions. Yet, it is clear that both of these freedoms
must respect certain limits, which restrict their scope.
The constitutional provisions on free choice of an
occupation uphold certain restrictions imposed in the
public interest or inherent in individual capabilities. In
other words, parliament can in principle lawfully
subject enjoyment of a fundamental right, such as
that at issue here, to conditions or restrictions. A
restriction is unlawful only if it violates the principles
set out in Article 47.1 of the Constitution or if it serves
no purpose or is unreasonable or disproportionate in
its effects, with the result that it disregards the limits
laid down in Article 18.2 and 18.3 of the Constitution.

Summary:

An appeal was lodged with the Constitutional Court
against a decision by the Bar Association to suspend
a lawyer's membership on the ground that practice of
the profession of lawyer was incompatible with
performance of the duties of auditor. The appeal
referred to Article 68 of the Bar Association
Regulations, according to which “practice of the
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profession of lawyer shall be incompatible with any
other occupation or office which may undermine the
independence and dignity of the profession”.

The appellant maintained that the Bar Association's
interpretation, whereby the simultaneous perfor-
mance of the two above-mentioned occupations was
deemed incompatible, failed to respect the rights
freely to choose and to carry on more than one
occupation. Both followed from the right to free choice
of an occupation enshrined in Article 47.1 of the
Constitution. The appellant further asserted that,
since this right was part of the corpus of rights,
freedoms and guarantees, it could be limited only
under the conditions laid down in Article 18.2 and
18.3 of the Constitution and came within parliament's
legislative preserve, as provided for in Article 165.1.b
of the Constitution.

The Constitutional Court noted that parliament was
clearly concerned to lay emphasis on the Bar's ethical
and social role and, consequently, to guarantee that
its members' professional and civic conduct, both in
the practice of their profession and in other capaci-
ties, distinguished them as servants of justice and the
law. This aim was obvious from the section of the Bar
Association Regulations devoted to professional
ethics, particularly with regard to the requirement of
professional secrecy, the system of incompatibilities
and the impediments to practising the profession laid
down therein. The incompatibilities provided for were
based on an ethical model. Preventing simultaneous
practice of the profession of lawyer and performance
of other occupations or duties from jeopardising the
ethical principles and code of conduct which must
govern the profession was hence a constant
underlying objective.

According to the Constitutional Court's reasoning,
parliament was in principle lawfully entitled to subject
the exercise of a fundamental right, such as that at
issue here, to conditions or restrictions. It therefore
held that there had been no breach of Article 47.1 of
the Constitution nor of the principles of necessity,
appropriateness and proportionality in relation to the
desired ends, which made the reference to Arti-
cle 18.2 and 18.3 of the Constitution irrelevant. There
had also been no interference with the partially
exclusive legislative powers of the Assembly of the
Republic in this field.

Supplementary information:

The Constitutional Court had already had occasion to
give judgment on the incompatibility rules applying to
the profession of lawyer, although under different
angles.

In its Judgment no. 143/85 it gave a generally binding
finding of unconstitutionality concerning a rule of the
Bar Association Regulations “in the part stating that
teaching of subjects disconnected with the law is
incompatible with practice of the profession of
lawyer”. The possibility of including the rules on
incompatibility among the measures designed to
safeguard lawyers' status was then envisaged, since
safeguarding the profession's independence and
dignity entailed guaranteeing lawyers' availability and
devotion to their duties. This was a means of
simultaneously guaranteeing lawyers' skills and their
related professional reputation.

Later, in Judgments nos. 169/90 and 106/92, the
Court gave decisions on the incompatibility of practice
of the profession of lawyer with performance of the
duties of a civil servant or any other central, regional
or local government employee. The Court held, in
particular, that, if parliament wished performance of
public duties to be generally incompatible with
practice of the profession of lawyer, it could make this
plain either by listing the duties or activities attaching
to the profession of lawyer which were incompatible
with the performance of public duties or when laying
down the rules applicable to public-sector employees.

Languages:

Portuguese.
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Romania
Constitutional Court

Statistical data
Total: 354 appeals lodged, settled as follows:

e [n accordance with Article 144.a of the Constitu-
tion: 6

e [n accordance with Article 144.b of the Constitu-
tion: 1

e |n accordance with Article 144.c of the Constitu-
tion: 347

Appeals admitted: 19

Important decisions

Identification: ROM-2001-3-006

a) Romania / b) Constitutional Court / c) / d)
01.11.2001 / e) 287/2001 / f) Decision on the
objection to the constitutionality of the provisions of
Articles 11.2.b and 10.1.g of the Code of Criminal
Procedure and the provisions of Articles 121.1 and
124 of the Criminal Code / g) Monitorul Oficial al
Romaniei (Official Gazette), 14/2002 / h) CODICES
(French).

Keywords of the systematic thesaurus:

4.7.2 Institutions — Judicial bodies — Procedure.

5.2 Fundamental Rights — Equality.

5.3.13.2 Fundamental Rights — Civil and political
rights — Procedural safeguards and fair trial — Access
to courts.

Keywords of the alphabetical index:

Criminal liability, effects / Statute of limitations /
Penalty, enforcement, limitation.

Headnotes:

The statute of limitations has the effect of extinguish-
ing the state's right to incur the criminal liability of a
person guilty of an offence either of its own motion or
on the basis of a complaint lodged by the injured

party, together with its right to impose the corre-
sponding judicial penalty on the sentenced person.
The statute of limitations is necessary to eliminate the
negative consequences of the obligation to answer
fully before the courts and submit to the correspond-
ing penalty in cases where a long period of time has
elapsed since perpetration of the office or implemen-
tation of the penalty, thus removing the need for such
measures. Such rules would even be liable once
again to disrupt the social relations which have
meanwhile been restored.

Summary:

The provisions of Article 121.1 of the Criminal Code
on the effects of limitation and of Article 124 of the
said Code on special limitation, taken in conjunction
with the provisions of Article 11.2.6 combined with
Article 10.1.g of the Code of Criminal Procedure, are
compatible with the Constitution. These provisions
relate to the establishment of criminal liability and the
effects of such liability.

An objection was raised before the Constitutional
Court concerning the constitutionality of the
provisions of Articles 11.2.b and 10.1.g of the Code of
Criminal Procedure and the provisions of Arti-
cles 121.1 and 124 of the Criminal Code.

The grounds given for the objection included the
allegation that these provisions infringed the
provisions of Articles 21, 16.1, 123.1 and 125.1 of the
Constitution concerning, respectively, freedom of
access to the courts, equal rights, the administration
of justice and the courts. It was argued that in cases
where a statutory limitation applies, the courts must
simply terminate the criminal proceedings without
delivering judgment, and the defendant's guilt is
deemed no longer to be demonstrable. It was further
argued that the law must provide for statutory
limitations on criminal liability only in exceptional
cases.

Examining the objection as to constitutionality, the
Court found that the establishment of statutory
limitations corresponded to an objective necessity in
terms of the legal regulation of community life.

The Court stresses that the legislation on limitation of
criminal liability and of enforcement of penalties, as
well as the effects of limitation, are based on the very
essence of the statute of limitations, which obviously
cannot be considered unconstitutional.

The Court rejected the contention that the provisions
of the Code of Criminal Procedure and the Criminal
Code on limitation of criminal liability were contrary to
Article 16.1 of the Constitution. Limitation periods are
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established according to the severity of the penalty
provided for in law, or, in the case of limitation of
penalty enforcement, of the penalty imposed, and not
on the basis of the race, nationality, or ethnic origin of
the defendant or sentenced person, or any other
criterion listed in Article 4 of the Constitution as being
discriminatory. Moreover, the legal provisions
complained of do not establish any kind of preferen-
tial treatment, as the measure in question is applied
equally to defendants or sentenced persons in
respect of whom the limitation period laid down in
Article 122 and respectively 126 of the Criminal Code
has expired.

The Court notes that the prescription of criminal
liability also does not hamper the freedom of access
to the courts to the extent that no obstacles are
placed in the injured party's way; nor is the person
lodging the objection prevented from addressing the
courts in an attempt to secure a decision on this
particular point of criminal law.

Furthermore, the legal texts complained of do not
infringe the provisions of Article 123.1, because here
again “justice (is) rendered in the name of the law”,
i.e. in accordance with the provisions of the Code of
Criminal Procedure on the statute of limitations.

The Court points out that Article 125.1 of the
Constitution on the administration of justice by the
Supreme Court of Justice and other courts is
irrelevant to the provisions complained of in the
objection as to constitutionality.

Languages:

Romanian, French (translation by the Court).

Identification: ROM-2001-3-007

a) Romania / b) Constitutional Court / c) / d)
08.11.2002 / e) 303/2001 / f) Decision on the
objection to the constitutionality of Article 11.1 and 1.2
of Government Emergency Order no.89/2001
amending and complementing specific provisions of
the Criminal Code on offences relating to sexuality /
g) Monitorul Oficial al Romaniei (Official Gazette),
809/2001 / h) CODICES (French).

Keywords of the systematic thesaurus:

1.3.1.1 Constitutional Justice — Jurisdiction — Scope
of review — Extension.

3.13 General Principles — Legality.

5.3.36.1 Fundamental Rights — Civil and political
rights — Non-retrospective effect of law — Criminal
law.

Keywords of the alphabetical index:

Sexuality, restrictions / Penalty, enforcement / Law,
optional implementation.

Headnotes:

In line with Article 15.2 of the Constitution, which
stipulates that only “the more favourable penal law”
can constitute an exception to the principle of non-
retroactivity of the law more severe penalties cannot
be applied to facts committed prior to their entry into
force.

Summary:

I.  An objection was raised before the Constitutional
Court concerning the constitutionality of the
provisions of Article 1.2 of Government Emergency
Order no. 89/2001 amending and supplementing
specific provisions of the Penal Code on offences
relating to sexuality.

Examining the objection, the Court found that it had
been submitted in the context of a particular case
where the defendant had been finally sentenced for
the offence provided for in Article 200.2 and 200.3 of
the Criminal Code (in force at the time of perpetration
of the offence), namely a 5-year prison sentence and
an additional penalty of prohibition of certain rights for
a 3-year period, for perpetration of the offence of
sexual intercourse between persons of the same sex,
committed by coercion on a minor. Article 200.2-4 of
the Criminal Code was repealed under Article 1.3 of
Government Emergency Order no. 89/2001, but the
facts mentioned in the repealed texts are now defined
as offences by Articles 197 and 198 of the Penal
Code, in the wording set out in Article 1.2 of the Order.

The new formulation makes the facts for which the
defendant was convicted a more serious offence, and
Article 11.2 of the Order complained of in the objection
as to constitutionality concerns the situation of
defendants who have been finally sentenced for the
facts provided for in Article 200.2-4 of the Criminal
Code and whose sentences are currently being
enforced.
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In such cases the Order provides that the enforcing
body must immediately re-examine the facts in the
light of these texts, either of its own motion or at the
request of the public prosecutor or the sentenced
person.

This being the case, the Court finds that the
provisions of the new criminal law, and in particular
Article 11.2 of the Order complained of, are unconstitu-
tional, because the clearly more severe penalties
cannot be applied to facts committed prior to their
entry into force, and the provisions of Article 1.2 of
the Order on their application to previously committed
facts contravene Article 15.2 of the Constitution,
which stipulates that only “the more favourable penal
law” can constitute an exception to the principle of
non-retroactivity of the law. But the fact is that the
legal provisions complained of require the facts to be
re-examined in the light of the new law, even though
this legislation is more severe.

The Court notes that the new law should not mention
re-examining the facts, as this is contrary to the
Constitution. It would have been sufficient to apply
properly the principles on the succession of criminal
laws as enshrined in Articles 10-16 of the Criminal
Code. According to Article 12.1 of the Criminal Code,
“the criminal law does not apply to acts committed
under the old law if they are not mentioned in the new
law”.

Moreover, the Court points out that even though,
according to Article 1.3 of the Order, Article 200 has
been repealed, the acts mentioned in Article 200.2-4
of the Criminal Code have been made more severely
punishable offences under Article 200.1 and 200.2.

The Court further finds that in connection with the
acts set out in Article 200.2-4 of the Criminal Code
which are now criminal offences under Articles 197
and 198 of the Criminal Code, the applicable
provisions are those set out in Article 13 of the
Criminal Code enshrining the principle of applying the
more favourable criminal law, as well as those of
Articles 14 and 15 of the Code, concerning,
respectively, the compulsory and optional application
of the more favourable criminal law.

II. In accordance with Article 25.2 of Law
no. 47/1992 on the organisation and functioning of
the Constitutional Court, the latter Court extended its
supervision of constitutionality to Article Il.1 of the
Order, since it is impossible to treat this article
separately from the provisions mentioned in the
objection. This text stipulates that the said texts shall
be applied to such acts mentioned in Article 200.2-4
as are currently being prosecuted or adjudicated, if

they are mentioned in other texts of the Criminal
Code or special laws.

The Court finds that these provisions are contrary to
the provisions of Article 15.2 of the Constitution and
Articles 2 and 13 of the Criminal Code because they
require retroactive application of the new criminal law
which, for the aforementioned reasons, is less
favourable.

Supplementary information:

Article 1.2 of Government Emergency Order
no. 89/2001 amending and supplementing specific
provisions of the Criminal Code on offences relating
to sexuality as published in the Romanian Official
Journal, Part I, no. 338 of 26 June 2001, provides as
follows:

“Where a decision has been given finally convicting a
person of the acts set out in Article 200.2-4 and the
corresponding sentence is currently being enforced,
and if these facts are provided for in other texts of the
Criminal Code or special laws, the enforcing body
must immediately re-examine the acts committed in
the light of these texts, either of its own motion or at
the request of the public prosecutor or the sentenced
person”.

Article 200.2 and 200.3 of the Criminal Code provides
that:

“A person of full age who has sexual relations with an
under-age person of the same sex is liable to be
imprisoned for 2 to 7 years and deprivation of certain
rights.

A person who has sexual relations with a person of
the same sex who is unable to defend him/herself or
to express his/her will is liable to be imprisoned for 3
to 10 years and deprivation of certain rights.”

Article 197.1 and 197.3 of the Criminal Code
stipulates that:

“A person who commits any kind of sexual act,
whether with a person of the same or the opposite
sex, effected by coercion or taking advantage of
his/her inability to defend him/herself or to express
his/her will, is liable to be imprisoned for 3 to 10 years
and deprivation of certain rights. [...]”

The offender is sentenced to 10 to 20 years
imprisonment and deprivation of certain rights if the
victim is under the age of fifteen, and if the act leads
to the death or suicide of the victim the offender is
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sentenced to 15 to 25years' imprisonment and
deprivation of certain rights.

Languages:

Romanian, French (translation by the Court).

|dentification: ROM-2001-3-008

a) Romania / b) Constitutional Court / c) / d)
15.11.2001 / e) 311/2001 / f) Decision on the
objection to the constitutionality of the provisions of
Article 252.2 of the Code of Civil Procedure, which
became Article 253.2 under Government Emergency
Order no. 138/2000 / g) Monitorul Oficial al Romaniei
(Official Gazette), 25/2002 / h) CODICES (French).

Keywords of the systematic thesaurus:

2.1.1.43 Sources of Constitutional Law -
Categories — Written rules — International instruments
— European Convention on Human Rights of 1950.
3.17 General Principles — Weighing of interests.
4.7.2 Institutions — Judicial bodies — Procedure.

Keywords of the alphabetical index:

Time-limit / Status procedure / Appeal, starting point /
Appeal, deadline.

Headnotes:

Enforcing time-limits is a procedural sanction based
on the need to terminate situations of uncertainty in
connection with specified legal relationships brought
before the courts. No constitutional text makes it
mandatory to set a time-limit on the submission of an
appeal starting from the date of communication of the
court decision.

Summary:

An objection was raised before the Constitutional
Court concerning the constitutionality of the
provisions of Article 253.2 of the Code of Civil
Procedure, which states that: “an appeal may be
lodged against a decision concerning the expiry of

time-limits within a period of 5 days from the date on
which the decision was pronounced”.

The appeal alleged non-compliance with the following
provisions of the Constitution:

- Article 21.2 of the Constitution on freedom of
access to the courts;

- Article 24 of the Constitution on the right to
defence, and

- Article 20 of the Constitution on international
treaties on human rights, which refers to Article 6
ECHR.

Examining the objection, the Court noted that
enforcing time-limits was a procedural sanction based
on the need to terminate situations of uncertainty in
connection with specified legal relationships brought
before the courts, because of the twelve-month delay
in dealing with a court summons, caused by
negligence on the part of one of the parties. Time-
limitation and, by implication, its consequences as set
out in Article 254 of the Code of Civil Procedure could
have been avoided if the parties had reacted within a
twelve-month period from the date of interruption of
proceedings (or a six-month period, in commercial
cases) before the trial court. At the same time the
Court noted that no constitutional text makes it
mandatory to set a time-limit on the submission of an
appeal starting from the date of communication of the
court decision, and that the Code of Civil Procedure
provides for other situations in which the period within
which the appeal must be lodged starts when the
decision is given, not when it is communicated (e.g.
Article 582 on appeals against a presidential order).
Pursuant to the provisions of Articles 125.3 and 128
of the Constitution, these matters must be settled by
law, not by the Constitution.

Where non-compliance with Article 21.2 of the
Constitution is concerned, the Court held that it is
precisely Article 253.2 that governs the exercise of
the right of everyone to apply to the courts to defend
his/her rights and legitimate interest, as a fundamen-
tal constitutional right.

Similarly, the Court found that the right to defence as
set out in Article 24 of the Constitution was not
infringed either because the right of the parties to
assistance by a lawyer was not restricted given that
they had been informed in due time and could
consequently have exercised their defence rights.

The Court found that there was no infringement of
Article 6.1 ECHR and Article 20 of the Constitution,
because Article 253.2 of the Code of Civil Procedure
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only governs the existence of a remedy against a
decision concerning the expiry of a time-limit and the
arrangements for lodging this type of appeal (within a
five-day period from the pronouncement of the
decision concerning the expiry of a time-limit). The
European Convention on Human Rights nowhere
provides that the time-limit for exercising a right of
appeal starts from the time of communication of a
court decision. Quite the reverse: the right of states
signatory to the Convention to establish their own
remedies is recognised, and the European Court of
Human Rights can only intervene after all domestic
remedies have been exhausted, in accordance with
Article 35 ECHR.

The provisions of Article 253.2 of the Code of Civil
Procedure stipulating that appeals can be lodged
against decisions concerning the expiry of time-limits
within a period of 5 days from the date on which the
decision is pronounced, was held constitutional.

Languages:

Romanian, French (translation by the Court).

Russia
Constitutional Court

Statistical data
1 May 2001 — 31 December 2001

Total number of decisions: 10

Categories of cases:
e Rulings: 10
e Opinions: 0

Categories of cases:

e Interpretation of the Constitution: 0

e Conformity with the Constitution of acts of state
bodies: 10

e Conformity with the Constitution of international
treaties: 0

e Conflicts of jurisdiction: 0

e Observance of a prescribed procedure for
charging the President with high treason or other
grave offence: 0

Types of claim:

e Claims by state bodies: 1

e Individual complaints: 8

e Referral by a court: 3
(some cases were joined)

Important decisions

Identification: RUS-2001-3-007

a) Russia / b) Constitutional Court/ c) / d) 05.07.2001
/ e) 11-p / f) /I g) Rossiyskaya Gazeta (Official
Gazette), 18.06.2001 / h) CODICES (Russian).

Keywords of the systematic thesaurus:

1.3.5.5 Constitutional Justice — Jurisdiction — The
subject of review — Laws and other rules having the
force of law.

1.6 Constitutional Justice — Effects.

3.17 General Principles — Weighing of interests.
4.5.6 Institutions — Legislative bodies — Law-making
procedure.

5.1.1.4.3 Fundamental Rights — General questions —
Entitlement to rights — Natural persons — Prisoners.
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5.3.1 Fundamental Rights — Civil and political rights
— Right to dignity.

5.3.3 Fundamental Rights — Civil and political rights
— Prohibition of torture and inhuman and degrading
treatment.

5.3.15 Fundamental Rights — Civil and political
rights — Rights of victims of crime.

5.3.36.1 Fundamental Rights — Civil and political
rights — Non-retrospective effect of law — Criminal
law.

Keywords of the alphabetical index:

Amnesty, proclamation / Amnesty, proclaimed,
revocation / Decree, corrigenda, social basis / Legal
position, criminal, worsening, constitutional ban.

Headnotes:

In deciding who may be granted an amnesty, and for
what conduct, parliament must ensure that it does not
violate the rights of others or the law and does not
undermine the legal system and public security.
Measures modifying the conditions attached to an
amnesty that has already been granted must not be
enacted if they worsen the situation of the amnestied
persons.

Summary:

On 26 May 2000 the State Duma (the lower house of
parliament) adopted a decree proclaiming an
amnesty on the occasion of the 55th anniversary of
the victory in the Great Patriotic War of 1941 to 1945.
In particular, people who had been awarded medals
and other decorations were to be exempted under the
decree from serving sentences and from prosecution,
regardless of the seriousness of the crimes they had
committed.

The decree was published and came into force on
27 May 2000. However, a new State Duma decree
adopted on 28 June 2000 ruled that the amnesty
already granted to persons who had committed
serious or particularly serious crimes could not
subsequently be applied. This did not, however,
concern persons to whom the amnesty had already
been applied.

The Constitutional Court was asked to review the
constitutionality of the above-mentioned decrees by a
court and by several citizens who were to be
amnestied under the first decree but who, following
the above-mentioned amendments, did not see
criminal proceedings against them dropped, were not
exempted from serving their sentences or were not
released.

The Constitutional Court noted that the State Duma
decree concerning the amnesty differed from all its
decrees on other matters. The adoption of amnesty
decrees by the State Duma is provided for directly in
the Constitution, with the result that such decrees
differ from other rule-making instruments, including
most laws. The Constitution does not prevent
parliament from passing a law on the general
conditions attached to an amnesty but, in the
absence of such a law, the amnesty decrees can and
should serve a legislative function, especially as the
passing of laws on amnesty-related matters is not
provided for in the Constitution as a necessary and
compulsory function of parliament. The State Duma's
amnesty decrees are therefore simply equivalent to
laws passed by it.

Given that amnesty decrees are recognised as
having force of law, a review of their constitutionality
by the Constitutional Court in response to a complaint
by citizens and at the request of the courts is
admissible.

The exercise of the State Duma's constitutional power
to proclaim an amnesty as an act of clemency
presupposes that certain categories of people are
exempt from prosecution and from serving all or part
of their sentences not only for reasons of economic or
political expediency but also, and more particularly,
by virtue of a faith in good and justice and of the
social basis for a humane act of this kind in a
democratic state governed by the rule of law. In
proclaiming the amnesty, however, and in performing
any other state function, the State Duma is subject to
the provisions of the Constitution concerning the
basis of the constitutional system, which require the
state to recognise and respect citizens' rights and
freedoms and protect them against, inter alia, criminal
acts and the abuse of power, in order to uphold the
law and the legal system and protect public security.
It is for this reason that, in exempting a category of
people from prosecution and from serving their
sentences, the State Duma is also required to weigh
up competing constitutional values and must not
allow violations of the rights of others or of the law, or
permit the legal system or public security to be
undermined.

Nevertheless, because of certain omissions during
the preparation of the amnesty decree, the State
Duma manifestly distorted the objectives and purpose
of the amnesty as an institution. When discussing the
need to amend the initial amnesty decree, the State
Duma itself subsequently observed that to apply the
decree without correcting it would upset the balance
of values to be protected under the Constitution in
connection with crime control.
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The legal consequence of the decree of 28 June
2000 was that criminal law again applied to persons
who had not yet been released under the amnesty,
but who were to have been released pursuant to the
decree of 26 May 2000, regardless of the nature and
seriousness of their crimes. If the decision to exempt
them from prosecution or from serving their
sentences had not yet been taken, these persons
could no longer be granted an amnesty.

The Court considered that this was contrary to the
constitutional ban on worsening the legal position of
the persons concerned as it stood when decisions
concerning the institution of criminal proceedings and
execution of sentences were taken. In addition,
regardless of the social basis for the corrigenda to the
amnesty decree, the persons who were eventually
deprived of the opportunity to benefit from the
amnesty that had been granted previously had to
endure additional suffering that was inconsistent with
the purposes of criminal liability; this is contrary to the
constitutional ban on degrading treatment that
undermines human dignity.

Furthermore, when the two decrees were adopted,
there were procedural irregularities concerning the
number of readings and their content.

The Constitutional Court held that the provisions of
the two decrees whereby application of the amnesty
to certain categories of people who had committed
serious or particularly serious crimes was ruled out
only after the adoption of the decree of 28 June 2000
were unconstitutional.

Given that the provisions of the decree of 26 May
2000, as reformulated on 28 June 2000, are not
legally binding because they are unconstitutional,
criminal law again applies to the persons indicated
above who have not been exempted from prosecution
or from serving their sentences.

Languages:

Russian.

Identification: RUS-2001-3-008

a) Russia / b) Constitutional Court / ¢) / d) 25.10.2001
/ e) 14-p | f) | g) Rossiyskaya Gazeta (Official
Gazette), 14.11.2001 / h) CODICES (Russian).

Keywords of the systematic thesaurus:

1.3.1.1 Constitutional Justice — Jurisdiction — Scope
of review — Extension.

3.12 General Principles — Clarity and precision of
legal provisions.

3.22 General Principles — Prohibition of arbitrari-
ness.

5.1.1.4.3 Fundamental Rights — General questions —
Entitlement to rights — Natural persons — Prisoners.
5.3.5.1.1 Fundamental Rights — Civil and political
rights — Individual liberty — Deprivation of liberty —
Arrest.

5.3.13.19 Fundamental Rights — Civil and political
rights — Procedural safeguards and fair trial — Equality
of arms.

5.3.13.20 Fundamental Rights — Civil and political
rights — Procedural safeguards and fair trial —
Adversarial principle.

5.3.13.28 Fundamental Rights — Civil and political
rights — Procedural safeguards and fair trial — Right to
counsel.

Keywords of the alphabetical index:

Lawyer, person charged, visit / Lawyer, person
charged, communication.

Headnotes:

The requirement that the lawyer (defence counsel)
obtain, without fail, authorisation to take part in the
case in order to communicate with the suspect
(person charged) restricts the constitutional right of
the suspect (person charged) to a lawyer's assis-
tance.

Summary:

The proceedings resulted from complaints by a
number of citizens that their constitutional rights had
been violated by certain provisions of the legislation
on criminal proceedings and by the internal
implementing regulations of the remand centres of
the Ministry of Justice. In particular, under the
provisions in question suspects and persons charged
are not allowed to communicate with the lawyer
acting as defence counsel in the case unless the
latter presents a document entitling him or her to take
part in the proceedings, issued by a person or body
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Russia

dealing with the case on the authority of the legal
advice office.

The complainants contended that, in their experience,
it often took an unjustifiably long time to obtain such
authorisation, with the result that the lawyer's visit
was delayed.

The Constitutional Court observed that, under
Article 48.2 of the Constitution, anyone who is held in
police custody, imprisoned or charged is entitled to
the assistance of a lawyer (counsel) from the time
when he or she is taken into custody, imprisoned or
charged.

In specifying the time from which the lawyer is entitled
to intervene, the contested provisions of the Code of
Criminal Procedure do not provide for a particular
order of intervention or a particular order for the
statutory decisions allowing defence counsel to take
part in the proceedings. Nor must they be considered
as the basis for the system for authorising the right to
visits. Exercise of the constitutional right of suspects
and persons charged to receive the assistance of a
lawyer (counsel), including the right to communicate
with him or her, must not be conditional on authorisa-
tion from the person or body dealing with the criminal
case in question.

The order of events and the conditions enabling
defendants and suspects to communicate with their
lawyers are governed not only by the Code of
Criminal Procedure but also by the federal law on the
imprisonment of suspects and persons charged with
crimes. This law does not, however, lay down
exhaustive, exact and clear criteria as to the
conditions in which the visit takes place and the order
of events, entrusting the right to establish these to the
relevant ministries. It therefore allows essential
aspects of constitutional law to be dealt with by
means of regulations, whereas they could be directly
covered in the law on criminal procedure.

This uncertainty allows the above-mentioned law to
be interpreted and applied in different ways and,
consequently, arbitrarily, an example being that a
lawyer may not be allowed to visit if he or she does
not have a special document entitling him or her to
take part in the proceedings, issued by the person or
body dealing with the case. In practice, therefore,
permission for such visits must be obtained from the
investigating officer, the prosecutor or the Court.

The contested provision of the law — as applied in
practice — unacceptably restricts the right of the
person charged (suspect) to receive the assistance of
a lawyer (counsel).

In addition, the requirement that the lawyer (counsel)
obtain, without fail, authorisation to take part in the
proceedings means that suspects and persons
charged may be deprived of timely assistance from a
qualified lawyer, and that the lawyer (counsel) may be
unable to fulfil his or her professional and procedural
obligations if objective circumstances (the absence of
the investigating officer) or subjective circumstances
(the investigating officer's unwillingness to allow the
lawyer to visit) make it impossible to obtain such
permission. In short, there is the possibility of a
violation of the constitutional principle of the
adversarial nature of proceedings and equality of
arms.

The Constitutional Court held that the contested
provisions of the Code of Criminal Procedure were
constitutional. It considered that the contested
provisions of the federal law on the imprisonment of
persons suspected of and charged with crimes to be
unconstitutional.

Languages:

Russian.

Identification: RUS-2001-3-009

a) Russia / b) Constitutional Court/ c) / d) 25.12.2001
/ e) 17-p | f) /I g) Rossiyskaya Gazeta (Official
Gazette), 30.12.2001 / h) CODICES (Russian).

Keywords of the systematic thesaurus:

5.3.13.3 Fundamental Rights — Civil and political
rights — Procedural safeguards and fair trial — Double
degree of jurisdiction.

5.3.39.1 Fundamental Rights — Civil and political
rights — Electoral rights — Right to vote.

5.3.39.2 Fundamental Rights — Civil and political
rights — Electoral rights — Right to stand for election.
5.3.39.3 Fundamental Rights — Civil and political
rights — Electoral rights — Freedom of voting.

Keywords of the alphabetical index:

Election, judicial review / Election, judgment, appeal.
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Headnotes:

The immediate entry into force of judgments on the
violation of citizens' electoral rights, by making it
impossible to appeal and, in particular, to rectify a
miscarriage of justice, restricts the constitutional right
to judicial protection.

Summary:

The proceedings are based on complaints by a
number of citizens concerning the violation of their
constitutional rights by the provisions of the Code of
Civil Procedure whereby judgments concerning the
violation of citizens' electoral rights enter into force as
soon as they are delivered (except in the case of
judgments in cases contesting the results of elections
and referendums).

According to the applicants, this provision deprives
them of the opportunity to appeal on a point of law
against the decisions in question and violates their
right to defend themselves in court, which is
safeguarded by the Constitution.

The Constitutional Court first noted that it has
consistently held that a judgment cannot be
recognised as just and fair if there is no possibility of
rectifying a miscarriage of justice. The right to have a
judgment reviewed applies not only to criminal cases
but also to civil and administrative law cases.

The Court also noted that regular elections, held within
strict time limits and subject to judicial review, are
essential to the democracy and legality of the governing
authorities of the state and local authorities. There is a
special procedure for appealing against decisions and
actions in this field, designed to protect citizens' rights
against various violations which may, in certain
circumstances, undermine the very principle of the free
expression of the will of the people in elections, casting
doubt on their constitutional value and constituting
grounds for annulling them. In particular, the legislation
setting out safeguards for electoral rights provides for
shorter time limits for the examination by the courts of
complaints concerning the violation of citizens' electoral
rights so as to ensure operational solutions to legal
disputes arising in the course of an election campaign.

The contested provision of the Code of Civil
Procedure implies that such court decisions be
executed immediately and that their execution should
not be subject to any conditions. The provision
applies to decisions adopted both before and after the
ballot and rules out appeals on points of law.

Decisions delivered just before the ballot or on
election day and decisions concerning violations that

do not affect the substance of citizens' electoral
rights, do not prevent the free expression of the will of
the people on the occasion of the election and do not
consequently influence the results are a special case.
To apply to them the general rules on the entry into
force of judgments — on the expiry of the time limit
specified for appealing on points of law, after the case
has been heard by a higher court or after there has
been a retrial — would drag out the electoral process
for an unjustified length of time and make it
impossible to keep to the statutory time limits for the
subsequent stages of the electoral process.

In order to ensure the stability of the electoral process,
the free expression of the will of the people and
effective judicial protection for citizens' electoral rights,
the law may provide for special time limits for the
examination of the relevant cases, for appealing
against judgments in these cases and for their review.
The contested provision was included in the Code of
Civil Procedure in order to help ensure that election
campaigns took place within strict time limits by making
sure that cases were properly heard by the courts and
the judgments delivered were executed immediately.
By making it impossible to appeal against the
judgments on points of law, however, the provision
destroys the balance between the constitutional values
protected, since full, effective judicial protection for
citizens' electoral rights is not guaranteed, even when
they are substantially infringed.

The contested provision has also made it difficult to
identify and eliminate miscarriages of justice and
hence to reinstate violated electoral rights, since the
facts established by a judgment that has come into
force in a civil case are not reviewed in other civil
cases involving the same people. Moreover, when the
judgment comes into force, the parties may not make
the same claims in court and contest the facts and
legal reports established by the Court in a fresh case.
The shortcomings of the regulations, which are the
result of the contested provision, cannot be offset by
an examination of the case under the review system,
since whether the relevant procedure is set in motion
at this stage depends not on the wishes of a citizen
whose rights have been violated but on a decision
taken by the competent officials.

The Constitutional Court declared that the contested
provision was unconstitutional.

Languages:

Russian.
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Slovakia
Constitutional Court

Statistical data
1 September 2001 — 31 December 2001

Number of decisions taken:

e Decisions on the merits by the plenum of the
Court: 1

e Decisions on the merits by the panels of the
Court: 32

e Number of other decisions by the plenum: 6

e Number of other decisions by the panels: 50

Important decisions

Identification: SVK-2001-3-004

a) Slovakia / b) Constitutional Court / c) Panel / d)
22.11.2001/e) Il. US 58/01 / f) / g) Zbierka nélezov a
uzneseni Ustavného sudu Slovenskej republiky
(Official Digest) / h) CODICES (Slovak).

Keywords of the systematic thesaurus:

3.9 General Principles — Rule of law.

3.10 General Principles — Certainty of the law.

3.13 General Principles — Legality.

4.6.3 Institutions — Executive bodies — Application of
laws.

5.3.23 Fundamental Rights — Civil and political
rights — Right to information.

5.5.1 Fundamental Rights — Collective rights — Right
to the environment.

Keywords of the alphabetical index:

Administration, information, reasonable access /
Environment, protection / State, duty to guarantee the
protection of fundamental rights and freedoms.

Headnotes:

When a decision affecting the exercise or the
protection of a fundamental right or freedom is to be
taken on the basis of special proceedings carried out

by a state authority or other authority, the state has
an obligation to guarantee that provision for such
proceedings has not only been made but also
implemented. Access to such proceedings must be
provided without discrimination to every bearer of
fundamental rights and freedoms. Furthermore, such
proceedings must guarantee a real, and not only
theoretical, exercise or protection of a fundamental
right or freedom. Accordingly, they must be subject to
valid and enforceable statutory regulation, and
therefore cannot take place on the basis of draft
legislation.

The above conditions apply to a full extent also to the
right to full and timely information on the state of the
environment and the causes and consequences
thereof.

Summary:

The petitioners, combining a group of citizens and a
civic association, argued that the Ministry of
Environment violated their right to full and timely
information on the state of the environment and the
causes and consequences thereof as guaranteed by
Article 45.1 of the Constitution. The petitioner saw
this violation as lying in the fact that in the case at
hand (a dam construction), the Ministry carried out
the process of environmental impact assessment
before the relevant statutory regulation became valid
and enforceable, and then stipulated the outcome of
that assessment as having been produced according
to the respective statute and thus a sufficient basis for
the continuance of the building permit proceedings.
As the precise content of the given draft statute was
at the time of the assessment known only to a narrow
group of state officials, the affected would-be parties
to the assessment procedure were unable to
familiarise themselves with their rights and the extent
of their operability within that procedure. The
petitioner also thought the assessment as performed
by the Ministry had both contradicted the purpose of
the Environment Act as later adopted and had serious
material deficiencies.

The Constitutional Court reiterated its previous
decision from an unrelated case that the government
must ensure that there are avenues available for
adjudication of claims related to fundamental rights
and freedoms and that the remedies provided through
these avenues guarantee a real protection of the
given rights. Accordingly, any such proceedings must
take place within the framework as anchored by the
relevant statutory regulation, i.e. they may not take
place on the basis of acts lacking validity and/or
enforceability. The same applies to a situation in
which the Ministry of Environment carries out an
environmental impact assessment partially on the
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basis of a statute in force and partially on the basis of
a statute yet to become enforceable, even if the
relevant draft legislation has come into force before
the Ministry issued its final report.

The court also found that even though the Ministry
could have applied the then-valid legislation, it opted
for the application of the then draft regulation “in order
to test in practice the proposed assessment
procedure”. Upon the coming into force of the
Environment Act, the Ministry then held the
assessment procedure to have been carried out
under the mandate and within the framework of the
Act. The court therefore concluded that the Ministry
did not perform the assessment procedure within the
framework mandated by the Constitution to regulate
the exercise and the protection of the contested right
at the given time and found this right to have been
violated.

Languages:

Slovak.

Identification: SVK-2001-3-005

a) Slovakia / b) Constitutional Court / c) Panel / d)
19.12.2001 / e) I. US 49/01 / f) | g) Zbierka nalezov a
uzneseni Ustavného sudu Slovenskej republiky
(Official Digest) / h) CODICES (Slovak).

Keywords of the systematic thesaurus:

2.1.1.43 Sources of Constitutional Law -
Categories — Written rules — International instruments
— European Convention on Human Rights of 1950.
2.1.3.21 Sources of Constitutional Law -
Categories — Case-law — International case-law —
European Court of Human Rights.

2.2.1.5 Sources of Constitutional Law — Hierarchy
— Hierarchy as between national and non-national
sources — European Convention on Human Rights
and non-constitutional domestic legal instruments.
5.3.13.2 Fundamental Rights — Civil and political
rights — Procedural safeguards and fair trial — Access
to courts.

5.3.13.16 Fundamental Rights — Civil and political
rights — Procedural safeguards and fair trial — Rules
of evidence.

5.3.13.19 Fundamental Rights — Civil and political
rights — Procedural safeguards and fair trial — Equality
of arms.

5.3.13.20 Fundamental Rights — Civil and political
rights — Procedural safeguards and fair trial —
Adversarial principle.

Keywords of the alphabetical index:

Appeal Court, procedure / Evidence, witness, written
statement.

Headnotes:

Depriving a litigant of the possibility to comment on
evidence which the court has dealt with and which
contained findings relevant for its decision, results in
subjecting the affected litigant to conditions for
presenting his/her claim that are substantially less
favourable than are the conditions for the other
litigant, and thus violates not only the right to
comment on all evidence presented to the court as
guaranteed by Article 48.2 of the Constitution but also
the principles of adversarial proceedings and equality
of arms, which are the fundamental features of the
right to a fair trial.

The European Convention on Human Rights and the
associated case-law are binding interpretive guide-
lines for the domestic law-implementing bodies in
their interpretation and application of the statutory
regulation of the different components of the right of
access to courts and thereby postulate the framework
within which it is possible to apply for the protection
by these agencies of the different aspects of the right
to a fair trial.

Summary:

Following the concluding presentations by both
parties to a dispute, a district court adjourned the
hearing for the purpose of declaring its verdict.
Subsequently, it inserted into the case file a
statement by a witness on which statement the
adversely affected litigant had no possibility to
comment and to which the court referred in the
dictum of its decision. The affected litigant appealed
to a higher court, alleging violation of the applicable
statutory rules on evidentiary procedure. The
appellate court upheld the ruling.

The petitioner challenged the courts’ action, arguing
that it amounted to a violation of the right to comment
on all evidence as guaranteed by Article 48.2 of the
Constitution and the right to a fair trial as guaranteed
by Article 6.1 ECHR.




514 Slovakia

In interpreting the constitutional right to comment on
all evidence, the Constitutional Court relied on the
applicable case-law of the European Court of
Human Rights, arguing that such right is both, an
integral part of the right to a fair trial and a specific
articulation of the adversarial principle. On the other
hand, it observed that if the domestic constitutional
regulation faithfully transposes the country’s
international human rights commitments into the
national legal order, it is indeed the constitutional
regulation that should serve as the primary basis for
the implementation in the legal practice of the Slovak
Republic of these commitments. Therefore, if the
petitioner alleges a violation of both a constitutional
right and a corresponding right guaranteed by the
respective international agreement, and if there is no
relevant difference between the two rights, then the
finding of a violation of the constitutional right
exhausts the purpose of concrete constitutional
review and there is no need to assess the allega-
tions relating to the right guaranteed by the
respective international agreement.

In the case at hand, however, the Constitutional
Court found the courts’ action to have broader
implications for the quality of the contested
proceedings than could be subsumed under the right
to comment on all evidence. It stated that by
depriving the petitioner of the possibility to obtain
knowledge of, and comment on, evidence executed
and relied upon within the adjudication of his claim,
the district court created for the petitioner conditions
for presenting his claim that were substantially less
favourable than were those available for the other
litigant in whose favour the contested evidence was
presented.

It therefore considered that there has been violation
of the adversarial nature of the civil procedure, and of
the principle of equality of arms, two of the fundamen-
tal features of the right to a fair trial as interpreted by
the European Court of Human Rights.

The Constitutional Court also held that the appellate
court did not remedy the district court’s deficient
action by means of relying in its reasoning on
anything other than the contested evidence, as such
a measure could not have remedied the lack of
protection that the petitioner suffered and that was in
conflict with the purpose of the right to a fair trial as
guaranteed by the Convention. The failure of the
appellate court to concern itself with the alleged
defects in the district court's action therefore
interfered both with the petitioner's constitutional
right to comment on all evidence and those aspects
of his right to a fair trial under the European
Convention on Human Rights that relate to the

principles of adversarial proceedings and equality of
arms.

Languages:

Slovak.
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Slovenia
Constitutional Court

South Africa

Constitutional Court

Summaries of important decisions of the reference
period 1 September 2001 — 31 December 2001 will
be published in the next edition, Bulletin 2002/1.

Important decisions

Identification;: RSA-2001-3-011

a) South Africa / b) Supreme Court of Appeal / ¢) / d)
31.08.2001 / e) 493/2000 / f) The Permanent
Secretary, Department of Welfare, Eastern Cape
Provincial Government and Another v. Ngxuza and
Others / g) / h) CODICES (English).

Keywords of the systematic thesaurus:

1.4.7.4 Constitutional Justice - Procedure -
Documents lodged by the parties — Formal require-
ments.

1.4.9.1 Constitutional Justice — Procedure — Parties
— Locus standi.

3.17 General Principles — Weighing of interests.
5.1.1.4.2 Fundamental Rights — General questions —
Entitlement to rights — Natural persons — Incapacitat-
ed.

5.3.13.16 Fundamental Rights — Civil and political
rights — Procedural safeguards and fair trial — Rules
of evidence.

5.4.13 Fundamental Rights — Economic, social and
cultural rights — Right to social security.

Keywords of the alphabetical index:

Class action, requirements / Social security, termina-
tion / Evidence, hearsay, strict rules, applicability.

Headnotes:
Applicants for a class action must demonstrate that:

1. the class is so numerous that joinder of all its
members is impractical,

2. there are questions of law and fact that are
common to all the members of the class;

3. the claims of the applicants are typical of the
claims of the rest and

4. the applicants will fairly and adequately protect the
interests of the class. Once an applicant has
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established a jurisdictional basis for his or her own
suit, the fact that other members of the class do
not fall within that jurisdiction cannot impede the
progress of the action.

Summary:

The applicants had been receiving disability grants
from the provincial government of the Eastern Cape
in terms of the Social Assistance Act 59 of 1992.
These grants had been terminated by the provincial
government without notice or hearing despite a
constitutional obligation upon it to act in accordance
with the law. The applicants instituted an action in the
Eastern Cape division of the High Court (the High
Court) in which they sought two-fold relief. First, the
reinstatement of the disability grants and secondly, an
application to institute a class action, in terms of
Section 38.c of the Constitution, on behalf of tens of
thousands of similarly situated people.

An order was given that the applicants could proceed
with the class action. The order had three essential
features. First, it permitted the applicants (assisted by
the Legal Resources Centre) to litigate as representa-
tives on behalf of anyone in the whole of the Eastern
Cape province whose disability grants had been,
between specified dates, cancelled or suspended by
or on behalf of the Eastern Cape government.
Secondly, the provincial government was required to
furnish counsel for the applicants with their records,
detailing the members of the class. Thirdly, the
applicants had to disseminate information through
various print and radio media about the class action
so that those wishing to opt out of the proceedings
could do so.

On appeal to the Supreme Court of Appeal (the
SCA), appellants (the provincial government of the
Eastern Cape) submitted that the order did not
adequately define the class and that it wrongfully
included persons falling outside of the jurisdiction of
the Eastern Cape Division of the High Court but who
nevertheless lived in the Eastern Cape.

Cameron JA, writing for a wunanimous court,
discussed the nature and benefits of class actions.
He stated that class actions are new to our law. Prior
to the advent of the Constitution, a person had to
have a direct and personal interest in the proceedings
and had to be formally associated with the proceed-
ings through joinder. However, the Constitution
provides that other members of a definable class
although not formally and individually joined, may
benefit from and are bound by the outcome of the
litigation unless they invoke the procedures to opt out
of the proceedings. The benefit of a class action is
that a large number of litigants who are in a poor

position to seek legal redress individually, and who
each have a small claim, may have one action
instituted on behalf of all of them. This avoids the
legal complexities of joinder and other factors which
may make it difficult or impossible to pursue individual
applications. Cameron JA stated that it is applicants
such as these who constitute the poorest sector of
our population and whom the Constitutional Court has
emphasised must animate our understanding of
constitutional provisions.

He stated that although class actions are clearly
provided for in terms of Section 38.c of the Constitu-
tion, the Constitution does not state how they should
be developed and implemented. This is left to the
courts In this respect, the courts must be guided by
Section 39.2 of the Constitution, which states that
when developing the common law, courts must
promote the spirit, purport and object of the Bill of
Rights. The Constitutional Court has also stated that
the provisions on standing in Section 38 of the
Constitution must be generously and expansively
interpreted.

Cameron JA found that the arguments put forward by
the provincial government could not succeed. In
respect of the first argument, that the class was not
adequately defined, he held that the quintessential
requirements for a class action were present since:

1. the class was so numerous that joinder of all its
members was impractical;

2. there were questions of law and fact common to
all the members of the class;

3. the claims of the applicants were typical of the
claims of the rest and

4. the applicants would fairly and adequately protect
the interests of the class.

He further held that strict rules in respect of hearsay
evidence are not applicable in class actions since few
class actions could be maintained without some
element of hearsay.

In terms of the second argument, that some of the
members of the class fell outside of the jurisdiction of
the Court, he held that the jurisdictional objection
arises out of the fact that the previous Apartheid
dispensation provided for different High Courts in
respect of the previous homelands. The necessary
rationalisation of the courts had not yet occurred in
the Eastern Cape. It was therefore an anomaly that
there were High Courts for the Transkei and Ciskei
jurisdictions. This could not allow the applicants to
fail. Since the Eastern Cape Division had jurisdiction




South Africa 517

over the original applicants and over the members of
the class entitled to payment of their pensions within
its domain, this was sufficient to give the Court
jurisdiction over the whole class. Further, the
Constitutional Court has recognised that in develop-
ing class actions the principles of convenience,
justice and good sense must be used. Thus, once an
applicant has established a jurisdictional basis for his
or her own suit, the fact that other members of the
class do not fall within that jurisdiction cannot impede
the progress of the action. This is the position in other
countries where class actions are allowed.

The SCA was scathingly critical of the manner in
which the provincial government had conducted the
litigation. The application for the institution of a class
action was upheld.

Cross-references:

Unlawful action on the part of Provincial government
in respect of social security benefits:

- Bushula and Others v. Permanent Secretary,
Department of Welfare, Eastern Cape and Anoth-
er, 2000 (2) South African Law Reports 849 (E);

- Rangani v. Superintendent-General, Department of
Health and Welfare, Northern Province, 1999 (4)
South African Law Reports 385 (T).

Standing under the Constitution:

- Ferreira v. Levin NO and Others, Vryenhoek and
Others v. Powell NO and Others, 1996 (1) South
African Law Reports 984 (CC); 1996 (1) Butter-
worths Constitutional Law Reports 1 (CC), Bulletin
1995/3 [RSA-1995-3-010].

Languages:

English.

Identification: RSA-2001-3-012

a) South Africa / b) Supreme Court of Appeal / c) / d)
25.09.2001 / €) SCA 1/2000 / f) Nkosi and Another v.
Buhrmann / g) / h) CODICES (English).

Keywords of the systematic thesaurus:

3.16 General Principles — Proportionality.

5.1.3 Fundamental Rights — General questions —
Limits and restrictions.

5.3.17 Fundamental Rights — Civil and political
rights — Freedom of conscience.

5.3.37.3 Fundamental Rights — Civil and political
rights — Right to property — Other limitations.

Keywords of the alphabetical index:

Religion, burial land, choice, limits / Deceased, burial
land, consent by owner / Land, ownership, protection
/ Servitude, unregistered, acquisition.

Headnotes:

The appellant’s rights as an occupier in terms of the
provisions of the Extension of Security of Tenure
Act 62 of 1997 do not entitle her to take burial land
without the owner’s consent.

Summary:

The appellant’s claim was based on the fact that as
an occupier as defined in the Extension of Security of
Tenure Act 62 of 1997 (the Act) she was entitled to
have her deceased son buried on the farm where she
resided. When the appellant indicated her intention to
have her son buried on the farm, the respondent, the
owner of the farm, refused consent and sought an
interdict in the Pretoria High Court (the High Court).

The appellant first came to the farm with her family in
1966, while the farm was owned by the respondent’s
late father. The appellant and her husband had been
farm workers from an early age. In return for their
labour they had been afforded the right to live on the
land, to graze their stock in areas allocated by the
land owner and to raise their own crops. They
established a homestead on the farm. The respond-
ent became the owner of the farm in 1970 and the
appellant and her husband worked for him until 1981
when they moved to another farm. In 1986 the
appellant’s husband died and, with the consent of the
owner of that property, he was buried. The appellant
maintained that that burial, not being on the
respondent’s farm, was contrary to her custom and
religious beliefs. In 1987 the appellant and her family
returned to the respondent’s farm and she lived there
with the respondent’s consent.

In the High Court Cassim AJ held that although the
Act did not afford the right she sought, she had
nonetheless acquired it by way of an unregistered
servitude granted by the respondent’s father. On
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appeal to the full bench of the Pretoria High Court,
the majority held that in the absence of evidence that
the respondent took ownership of the farm with the
knowledge that his father had agreed that burials
could occur without the owner's consent, any
unregistered servitude did not bind the respondent. It
also held that on a proper construction of the Act the
occupier had no right to bury someone on the owner’s
land without the owner’s consent.

On appeal to the Supreme Court of Appeal (SCA) the
appellant contended that the fundamental rights
conferred by the Constitution, were imported into
Section 5.d of the Act to ensure that occupiers could
use and enjoy these rights effectively where they
lived and pursued their livelihood, and not merely in
the abstract. The section therefore requires owners to
tolerate the exercise of these rights on their land. The
appellant further argued that because the land she
occupied was the only resource by means of which
she could exercise her religious right and manifest its
practice, such right had to include the right to bury her
dead on that land. Therefore, the right of ownership
had to yield to the right to bury one’s dead on the
land.

Howie JA discussed the Section 5.d right to religious
freedom. He stated that if that right includes the right
to effect burials on the land without the owner’s
consent, then “use” in Section 6.1 would have to be
interpreted as including that entitlement. On the other
hand, if the right claimed by the appellant was not
included within the ambit of Section 5.d, then one had
to enquire whether the other provisions of the Act
nevertheless confer that right. He stated that the
required analysis must in the end cover all the
relevant statutory provisions read as a whole.

The Court held that it is the right of all citizens to
observe and carry out their religious practices when
burying their dead. But it said that it was not referred
to any legal provision or authority for the proposition
that everyone is totally free to choose where such
burials are to be effected. Everyone living within a
municipal area can only acquire burial ground in a
lawfully established cemetery. Burial elsewhere
requires not only the necessary acquisition of a site
but special permission as well. Outside the jurisdic-
tion of a local authority one is necessarily dependent
on the consent of the land owner, be it the state, a
legal person or an individual. These are legal
constraints that bind everyone. No one religion can
demand more than another.

The Court concluded that the right to freedom of
religion and religious practice has internal limits. It
does not confer unfettered liberty to choose a grave
site nor does it include the right to take a grave site

without the consent of the owner of the land
concerned. Further, Section 5.d of the Act does not,
when viewed in isolation, confer the right which the
appellant claimed. Section 6.1 of the Act confers the
rights of residence, use and services, subject to the
owner's consent or agreement. Nothing in that
scheme of things conveys expressly or even impliedly
that occupiers have the additional right to bury their
dead on the land and to take ground for that purpose
even against the owner’s will.

The appeal was dismissed.
Cross-references:
The right to religious freedom and practice:

- Christian Education South Africa v. Minister of
Education, 2000 (4) South African Law Reports
757 (CC), 2000 (10) Butterworths Constitutional
Law Reports 1051 (CC), Bulletin 2000/1 [RSA-
2000-1-010];

- Lawrence v. State and Another, Negal v. State
and Another, Solberg v. State and Another, 1997
(4) South African Law Reports 1176 (CC);
1997(10) Butterworths Constitutional Law Reports
1348 (CC), Bulletin 1997/3 [RSA-1997-3-010].

Languages:

English.

Identification: RSA-2001-3-013

a) South Africa / b) Constitutional Court / c) / d)
26.09.2001 / e) CCT 59/2000 / f) De Beer and Others
v. The North Central Local Council and the South
Central Local Council and Others / g) / h) CODICES
(English).

Keywords of the systematic thesaurus:

1.4.10.1 Constitutional Justice — Procedure -
Interlocutory proceedings — Intervention.
1.4.11.7 Constitutional Justice — Procedure -

Hearing — Address by the parties.
3.16 General Principles — Proportionality.
3.20 General Principles — Reasonableness.
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5.3.13.2 Fundamental Rights — Civil and political
rights — Procedural safeguards and fair trial — Access
to courts.

5.3.37.3 Fundamental Rights — Civil and political
rights — Right to property — Other limitations.

Keywords of the alphabetical index:

Rate, payment, obligation / Rate, collection,
procedure, constitutionality / Notice, delivery / Land,
taxation.

Headnotes:

The right of access to court (Section 34 of the
Constitution) is not infringed by a municipal rate
collection procedure which is concerned with the
collection of tax from property owners. It permits the
court summarily to order immovable property on
which rates are owing to be sold by public auction if
prescribed notices have been given to the ratepayer
concerned.

Summary:

This matter concerns the constitutionality of a rate
collection procedure provided for in Section 105 of
the Durban Extended Powers Consolidated
Ordinance no. 18 of 1976 (Natal) (the Ordinance).
The appellant, Mr De Beer, was a liquidator of a
partnership that owned immovable property in
Durban. Rates on the property had not been paid,
and the North Central Local Council and the South
Central Local Council (Local Council) made use of
the procedure provided for in the Ordinance. The
Local Council sent the prescribed notices to De Beer
and obtained an order pursuant to Section 105.9 of
the Ordinance authorising the sale in execution of the
partnership property, which was later sold to the third
respondent, Mr Khan. De Beer, on the basis that he
had not received any notices, brought an action in the
Durban and Coast High Court (the High Court) to
have Section 105.9 declared unconstitutional on the
ground that it failed to afford a fair hearing and had
thus infringed the right of access to court provided for
in Section 34 of the Constitution.

Section 105 of the Ordinance provides for three
notices to be given to a ratepayer on whose property
rates are outstanding. The first must inform the
ratepayer of the amount of rates owing on the
property, its description and value, as well as the final
date for payment of the amount owing. The second
notice, to be given if a balance is owing on the final
date, must call for payment of that balance and inform
the ratepayer that an application will be made to court
for an order for the sale of the property if the amount

is not paid within six months of a specified date. If the
amount owing is not paid, the third notice must inform
the ratepayer of the time, date and place of the court
hearing. The section requires the first notice to be
sent by post and the second and third by registered
post to an address chosen by the ratepayer, or, if the
ratepayer has not chosen an address, to the address
of the property shown in the valuation roll. If the
ratepayer has not chosen an address and there is no
address shown on the valuation roll, appropriate
notices must be fixed on the notice board of the city
hall at least fifteen days before the final date for
payment for a period of at least thirty days. Sec-
tion 105.9 is to the effect that, upon the application of
the Council showing that the notices have been
given, a court may summarily order any such rateable
property to be sold by public auction; payment of the
proceeds of the sale into court, and payment to the
Council out of those proceeds of outstanding rates,
related charges and other money owing to it.

In the High Court, De Beer argued that the Sec-
tion 105 procedure infringed the right to a fair hearing
because it dispensed with the service of notices of
proceedings as ordinarily required by the Rules of the
High Court, and further, contrary to the Rules of
Court, it allowed an order for the sale in execution of
immovable property without any prior sale of
movables being required and without any writ of
execution being served on the owner before the sale.

The High Court rejected De Beer's argument and
pointed out that service in terms of the Rules of the
High Court did not necessarily ensure that court
proceedings would come to the attention of any
person sued. The Court said that it was difficult to use
the ordinary court procedure to collect rates, and
emphasised that a property owner knew that rates
were payable on property. De Beer consequently
appealed to the Constitutional Court.

In a unanimous decision written by Yacoob J, the
Constitutional Court dismissed the appeal. The Court
said that it was not necessary to determine the scope
of the whole of Section 34 because it was concerned
only with the scope of the fair hearing component. It
said that the Section 34 fair hearing right affirms the
rule of law which is a founding value of the Constitu-
tion. For a hearing to be fair, the notice provisions
have to be reasonable in all the circumstances. The
Court pointed out that there is a special relationship
between a municipal council and each ratepayer in
that the ratepayer is obliged to pay rates and that the
municipal council has the right to collect them and the
obligation to use the proceeds for the delivery of
services. It emphasised that property owners benefit
from these services and that they must take
reasonable steps to apprise themselves of their
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obligations. A court considering whether to grant an
order for the sale of the property is not obliged to
grant the order merely because all three notices have
been given. It has a discretion not to grant an order if
the way in which the notice was given renders the
hearing unfair in the particular circumstances of the
case. It is, in the final analysis, this judicial control
that renders the hearing fair.

The Court held further that the sale of the property
without the prior sale of movables and without a writ
of execution being served, does not render the
hearing unfair as rates are owing on the property
concerned and because the property owner is
informed in advance that an order for the sale of the
immovable property will be sought.

The Umhlatuzana Civic Association, a voluntary
community organisation, as amicus curiae, supported
the challenge regarding the constitutionality of
Section 105.9. The arguments raised by the amicus
were rejected by the Court, in particular on the basis
that an amicus is not entitled to raise a new cause of
action, raised for the first time in oral argument.

Cross-references:
Right of access to courts:

- Tooze and another v. City Council of Durban and
others, [1996] 3 All South African Law Reports
229 (D).

Languages:

English.

Identification: RSA-2001-3-014

a) South Africa / b) Constitutional Court / c) / d)
05.10.2001 / e) CCT 13/2001 / f) Minister of
Education v. Doreen Harris / g) / h) CODICES
(English).

Keywords of the systematic thesaurus:

3.13 General Principles — Legality.
3.17 General Principles — Weighing of interests.
4.6.2 Institutions — Executive bodies — Powers.

5.1.1.4.1 Fundamental Rights — General questions —
Entitlement to rights — Natural persons — Minors.
5.2.2.7 Fundamental Rights — Equality — Criteria of
distinction — Age.

5.4.2 Fundamental Rights — Economic, social and
cultural rights — Right to education.

Keywords of the alphabetical index:

Executive, powers to initiate legislation / Education,
school, private, national education policy, application /
Child, best interests.

Headnotes:

Where a Minister, a member of the national
executive, is empowered to make national policy
under a particular statute, such policy does not have
the effect of binding legislation. Where such effect is
intended, it exceeds the powers granted to such
Minister.

Summary:

On 18 January 2000 the National Minister of
Education (the Minister) published a notice under
Section 3.4 of the National Education Policy Act 27 of
1996 (the Act) which provided that a learner might
only be admitted to grade one at an independent
school if he or she turned seven in the course of the
grade one calendar year. The purpose of the notice
was to bring independent schools in line with public
schools, in which such a requirement apply.

Talya Harris formed part of a group of children who
had for three years been attending pre-primary school
in preparation for entry to grade one at an independ-
ent school at the start of the 2001 school year. Talya
was to turn six in early January 2001. Since she
would not reach the age of seven in the 2001
calendar year, the notice prevented her from entering
grade one. Her parents approached the Transvaal
High Court (the High Court) challenging the validity of
the notice on a variety of grounds, amongst others,
that it unfairly discriminated against similarly situated
children on the ground of age and was against the
best interests of children such as Talya.

Coetzee J in the High Court found in favour of the
Harris parents and declared the notice unconstitu-
tional and invalid. He found that the notice constituted
unfair discrimination on the ground of age and that
such discrimination was not justified and consequent-
ly violated the right to equality in Section 9 of the
Constitution. Further, the notice violated Section 28.2
of the Constitution which provides that the best
interests of the child are of paramount importance in
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every matter concerning the child. The notice was
outside the powers of the Minister as Section 3.4 of
the Act merely authorised the Minister to determine
national policy in respect of a number of issues
relating to the education system, including the age of
admission to schools, but not to make law. The
Minister, as part of national executive, usurped a
provincial executive power in conflict with both
Sections 125 and 41 of the Constitution, by requiring
the provincial Members of the Executive Councils
(MECs) to apply the age requirement as one of the
prerequisites for the registration of independent
schools. Finally, even if the notice was valid, it only
enunciated national policy, which was not binding on
private institutions or on provincial education
authorities. Coetzee J thus declared that there was
no legal barrier to Talya being enrolled in grade one
in the 2001 school year.

The Minister appealed to the Constitutional Court
against the whole of the judgment and the order. In a
judgment concurred in by all the justices who heard
the matter, Sachs J held that the matter was best
decided not upon the broad constitutional questions
raised, but upon whether the Minister had the power
under the Act to issue the notice. In declining to
pronounce on the correctness or otherwise of
determinations of constitutionality made in the High
Court, Sachs J endorsed the principle that where it is
possible to decide a case without reaching a
constitutional issue, that is the approach which should
be followed.

He held that the Act only gave the Minister the power
to determine policy and not to impose binding law.
National legislation in this regard may only be
introduced after extensive consultation and publica-
tion has been completed, as required by Sections 6
and 7 of the Act. There is a difference between the
determination of guiding policy and its translation into
binding law. Policy made by the Minister does not
create legally binding obligations upon provinces or
parents or independent schools. In requiring the
notice to have this effect, by stipulating that the age
requirement be applied by the MECs in the different
provinces in addition to the conditions for the
registration of independent schools, the notice had
exceeded the powers granted to the Minister by
Section 3 of the Act and had thus infringed the
constitutional principle of legality.

The issue whether or not the Minister had in fact had
the power to impose a binding age requirement under
Section 5.4 of the South African Schools Act did not
have to be decided, since the Minister had clearly
chosen to exercise his powers under the National
Education Policy Act.

The appeal was therefore dismissed.
Cross-references:

Policy determinations under the National Education
Policy Act:

- Ex Parte Speaker of the National Assembly: in re
Dispute Concerning the Constitutionality of Cer-
tain Provisions of the National Education Policy
Bill 83 of 1995, 1996 (3) South African Law Re-
ports 289 (CC); 1996 (4) Butterworths Constitu-
tional Law Reports 518 (CC), Bulletin 1996/1
[RSA-1996-1-003].

Languages:

English.

Identification;: RSA-2001-3-015

a) South Africa / b) Constitutional Court / c) / d)
05.10.2001 / e) CCT 14/2001, CCT 29/2001 / f)
Minister of Defence v. Potsane and Another; Legal
Soldier (Pty) Ltd and Others v. Minister of Defence
and Others / g) / h) CODICES (English).

Keywords of the systematic thesaurus:

2.3.6 Sources of Constitutional Law — Techniques
of review — Historical interpretation.

2.3.7 Sources of Constitutional Law — Techniques
of review — Literal interpretation.

4.7.4.3.4 Institutions — Judicial bodies — Organisa-
tion — Prosecutors / State counsel — Status.

4.7.11 Institutions — Judicial bodies — Military courts.
4.11.1 Institutions — Armed forces, police forces and
secret services — Armed forces.

5.1.1.4.4 Fundamental Rights — General questions —
Entittlement to rights — Natural persons — Military
personnel.

5.2.1.2.2 Fundamental Rights — Equality — Scope of
application — Employment — In public law.

Keywords of the alphabetical index:

Military prosecution, constitutionality.
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Headnotes:

The word “single” qualifying “prosecuting authority” in
Section 179.1 of the Constitution does not preclude
the establishment of separate military prosecutions.
The unique nature of the military service calls for
separate and specialised adjudication over matters
arising out of the Military Discipline Supplementary
Measures Act 16 of 1999, if the military has to
function effectively in terms of Section 200.1 of the
Constitution.

Summary:

This case concerned the constitutionality of military
prosecutions introduced by the Military Discipline
Supplementary Measures Act 16 of 1999 (the Act).
There were two cases consolidated for hearing. The
first was Potsane, an appeal from the Free State High
Court (the High Court) by the Minister of Defence (the
Minister), supported by the National Director of Public
Prosecutions (NDPP) as amicus curiae. The second
was Legal Soldier, an application brought on behalf of
four soldiers who had been charged with civil
offences. The proceedings had started in the Pretoria
High Court and were then stayed to allow an
application for direct access to the Constitutional
Court.

The High Court found the provisions of the Act which
subjected military prosecutions to the control of the
Director of Military Prosecutions, and not to the
Director of Public Prosecutions, to be unconstitutional
on the basis that Section 179.1 of the Constitution
provides for a single national prosecuting authority. In
coming to this conclusion the High Court relied on the
reading of the word “single” as contained in the
section. It also found that the challenged provisions of
the Act unjustifiably infringed the equality rights
guaranteed by Section 9 of the Constitution. The
equality challenge was that the sections unfairly
discriminated against members because civilians
were tried before ordinary courts and members of the
military could only be tried before a military court for
the same offence.

In the Constitutional Court counsel for the soldiers
argued that the inclusion of Section 179 in the
Constitution ensured that at the end of the country’s
prosecuting authority there was a single, non-partisan
presidential appointee with the power to institute
prosecutions on behalf of the state. Therefore the
introduction of the military prosecution structure
conflicted with the object of Section 179 of the
Constitution. As a result there were two separate
prosecuting authorities with overlapping and possibly
conflicting jurisdictions in respect of offences
committed by soldiers.

The Minister and the NDPP argued for a different
construction of Section 179 of the Constitution. In
their interpretation, the section has nothing to do with
the establishment of a separate prosecuting authority
for military courts, but has to be understood in its
broader historical context. They submitted that the
purpose of including Section 179 in the Constitution
must be seen against the historical backdrop of the
large number of prosecution authorities during the
apartheid era of balkanisation. On their reading,
Section 179 was intended to cut down the number of
the existing prosecution authorities, to bring order and
direction to the national prosecuting authority in a
structured professional hierarchy. It was further
argued that the military justice was not so much
concerned with the prosecution of crime but with the
maintenance of discipline. Thus it was essential to
read Section 179 together with Section 200 of the
Constitution, so as not to undermine the capacity of
the South African National Defence Force (SANDF),
through its military discipline system to perform its
primary constitutional obligation in terms of Sec-
tion 200.2. Counsel also pointed out that in terms of
Section 179 of the Constitution the authority of the
NDPP is confined to the borders of the Republic and
do not extend extra-territorially, unlike the military
prosecution authority.

In a unanimous decision, the Constitutional Court, per
Kriegler J, pointed out that it was the identity of the
authority which controls prosecutions in military
courts that was in dispute, and not the system of the
military courts itself. In upholding the Minister's
submissions, the Court found that when speaking of a
“single” authority, Section 179 of the Constitution did
not intend to say “exclusive” or “only” but that it
denoted the singular, “one”, and therefore, that where
there used to be many, there will now be a single
authority. It was found that the Court a quo’s
interpretation of the word “single” had overlooked the
realities of military service, military life and military
discipline.

The Court set aside the decision of the High Court in
the Potsane matter. Based on the same reasoning,
the Court refused the application for direct access in
the Legal Soldier matter. The equality challenge was
also dismissed as constitutionally unfounded as the
differentiation was found to be rationally connected to
the legitimate government purpose of establishing
and maintaining a disciplined military force with a
viable justice system.

Cross-references:

Equality:
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- Harksen v. Lane NO and Others, 1998 (1) South
African Law Reports 300 (CC); 1997 (11) Butter-
worths Constitutional Law Reports 1489 (CC),
Bulletin 1997/3 [RSA 1997-3-011].

Judicial Independence:

- De Lange v. Smuts NO and Others, 1998 (3)
South African Law Reports 785 (CC), 1998 (7)
Butterworths Constitutional Law Reports 779
(CC), Bulletin 1998/2 [RSA 1998-2-004];

- South African National Defence Force Union v.
Minister of Defence and Another, 1999 (4) South
African Law Reports 469 (CC), 1999 (6) Butter-
worths Constitutional Law Reports 615 (CC),
Bulletin 1999/2 [RSA 1999-2-007];

- Freedom of Expression Institute and Others v.
President, Ordinary Court Martial and Others,
1999 (2) South African Law Reports 471 (CC);
1999 (3) Butterworths Law Reports 261 (CC).

Languages:

English.

Identification: RSA-2001-3-016

a) South Africa / b) Constitutional Court / c) / d)
08.10.2001 / e) CCT 28/2000 / f) Niemand v. The
State / g) / h) CODICES (English).

Keywords of the systematic thesaurus:

1.6.8.2 Constitutional Justice — Effects — Conse-
guences for other cases — Decided cases.

2.3.2 Sources of Constitutional Law — Techniques
of review — Concept of constitutionality dependent on
a specified interpretation.

3.16 General Principles — Proportionality.

5.1.1.4.3 Fundamental Rights — General questions —
Entitlement to rights — Natural persons — Prisoners.
5.3.3 Fundamental Rights — Civil and political rights
— Prohibition of torture and inhuman and degrading
treatment.

5.3.13.2 Fundamental Rights — Civil and political
rights — Procedural safeguards and fair trial — Access
to courts.

5.3.36.1 Fundamental Rights — Civil and political
rights — Non-retrospective effect of law — Criminal
law.

Keywords of the alphabetical index:

Criminal, “habitual”’,  sentence, indeterminate,
imposition / Imprisonment, duration, maximum.

Headnotes:

Being declared an habitual criminal results in an
indeterminate prison sentence which constitutes
cruel, inhuman or degrading punishment in terms of
Section 12.1.e of the Constitution.

Summary:

This appeal concerns the constitutional validity of the
indeterminate  sentence imposed on habitual
criminals. A person declared an habitual criminal
must in terms of Section 286 of the Criminal
Procedure Act51 of 1977 (the CPA) read with
Section 65.4.b.iv of the Correctional Services Act 8 of
1959 (the CSA) serve a sentence of at least seven
years in prison before becoming eligible for parole.
The appellant, Mr Niemand had a long history of
committing criminal offences including theft, fraud,
house breaking and parole violation for which he had
served several terms of imprisonment. He had
consequently been declared an habitual criminal. An
appeal to the High Court and an application for leave
to appeal to the Supreme Court of Appeal failed. The
Constitutional Court thereafter granted him leave to
appeal to it on the issue whether the impugned
provisions were consistent with the Constitution.

The appellant argued that such punishment or
treatment is cruel, inhuman and degrading and
violated the provisions of Section 12.1.e of the
Constitution. He also argued that it unfairly discrimi-
nates between habitual criminals and dangerous
criminals (Section 9 of the Constitution). He argued
further that his right to be sentenced by a court of law
had been violated because the duration of the
sentence is determined by the Parole Board and the
Commissioner of Correctional Services, these being
members of the executive branch of government. He
thus argued that his right of access to court had been
violated (Section 34 of the Constitution).

Madala J, writing for a unanimous court, found that
even when read together, the relevant provisions of
the CPA and the CSA did not prescribe any maximum
period of incarceration. Without such a period, the
habitual criminal could be detained for the rest of
his/her life. This could amount to punishment which is
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grossly disproportionate to the offence, particularly in
cases where the crimes committed did not constitute
violence or a danger to society. The Court said that
because of this finding, it was not necessary to
consider the other arguments raised.

It was stated in argument that a new Correctional
Services Act 111 of 1998 had been assented to on
19 November 1998, and that a section thereof
explicitly defined a period of 15years as the
maximum period of detention. It had been almost four
years since that legislation was passed. It was held
that this was an indication that the Department of
Correctional Services had been neglectful of the fate
of those persons who had been declared habitual
criminals.

Although the appellant had succeeded in his appeal
to the extent of persuading the Court of the constitu-
tional invalidity of Section 65.4.b.iv of the CSA as
read with Section 286 of the CPA, he could not
succeed in the consequential relief sought by him,
namely to have the sentence declaring him an
habitual criminal set aside. In the reading-in order
proposed, the Court said that Section 65.4.b.iv was to
be read subject to the provision that no habitual
criminal should be detained for a period exceeding
15 years. The Court said that its order would come
into effect from the date of the judgment but that other
persons currently detained in prison under Sec-
tion 65.4.b.iv would also benefit from this order, even
though they were declared to be habitual criminals
before this order came into effect.

Cross-references:
Cruel, inhuman or degrading punishment:

- S v. Dodo, 2001 (3) South African Law Reports
382 (CC), 2001 (5) Butterworths Constitutional
Law Reports 423 (CC);

- S v. Tcoeib, 1996 (1) South African Criminal Law
Reports 390 (NmS), 1996 (7) Butterworths Consti-
tutional Law Reports 996 (NmS);

- S v. Makwanyane and Another, 1995 (3) South
African Law Reports 391 (CC), 1995 (6) Butter-
worths Constitutional Law Reports 665 (CC),
Bulletin 1995/3 [RSA-1995-3-002];

- S v. Williams and Others, 1995 (3) South African
Law Reports 632 (CC), 1995 (7) Butterworths
Constitutional Law Reports 861 (CC), Bulletin
1995/3 [RSA-1995-3-004].

Just and Equitable:
- National Coalition for Gay and Lesbian Equality

and Others v. Minister of Home Affairs and Oth-
ers, 2000 (2) South African Law Reports 1 (CC),

2000( 1) Butterworths Constitutional Law Reports
39 (CC), Bulletin 2000/1 [RSA-2000-1-001];

- S v. Manamela and Another (Director-General of
Justice Intervening), 2000 (3) South African Law
Reports 1 (CC), 2000 (5) Butterworths Constitu-
tional Law Reports 491 (CC), Bulletin 2000/1
[RSA-2000-1-005];

- Hoffmann v. South African Airways, 2001 (1)
South African Law Reports 1 (CC), 2000 (11)
Butterworths Constitutional Law Reports 1211
(CC).

Languages:

English.

Identification;: RSA-2001-3-017

a) South Africa / b) Constitutional Court / c) / d)
08.10.2001 / e) CCT 26/2001 / f) Potgieter v. Lid Van
Die Uitvoerende Raad: Gesondheid, Provinsiale
Regering Gauteng en Andere / g) / h) CODICES
(English).

Keywords of the systematic thesaurus:

1.6.2 Constitutional Justice — Effects — Determina-
tion of effects by the court.

5.1.1.4.2 Fundamental Rights — General questions —
Entitlement to rights — Natural persons — Incapacitat-
ed.

5.1.3 Fundamental Rights — General questions —
Limits and restrictions.

5.3.13.2 Fundamental Rights — Civil and political
rights — Procedural safeguards and fair trial — Access
to courts.

5.3.23 Fundamental Rights — Civil and political
rights — Right to information.

Keywords of the alphabetical index:
Prescription.

Headnotes:

Section 68.4 of the Mental Health Act 18 of 1973
gives a person 3 months within which to sue for

damages for conduct under the Act. But for
Section 68.4, a plaintiff would have three years to
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institute legal proceedings in terms of the Prescription
Act 68 of 1969. The section is a drastic restriction of a
person’s right to have a legal dispute resolved by a
court of law (Section 34 of the Constitution).

Summary:

This case concerns the constitutionality of Sec-
tion 68.4 of the Mental Health Act 18 of 1973 (the
Act). This Section gives a person three months within
which to sue for damages for conduct under the Act.

The applicant, Mr Potgieter was employed in the
Presidential Protection Unit in Pretoria. Following
allegations of family violence against him, three of his
colleagues took him to the magistrates’ offices in
Pretoria, where they obtained certain documents. The
applicant was then taken to the district surgeon,
where he was asked certain questions. Thereafter he
was detained at the Lyttleton police cells for two days.
After that he was taken to the Weskoppies psychiatric
hospital where he was detained for a further eleven
days and then released. He returned to work upon his
release. Mr Potgieter contended that those involved
in his detention had acted unlawfully and he intended
to sue them for damages. To do that, he needed
information contained in his medical records in the
possession of the respondents. In March 2001, he
approached the Transvaal High Court (the High
Court) for an order granting him access to his medical
records, which the Court granted on the basis of his
right of access to information (Section 32 of the
Constitution).

One of the defences raised in the High Court was that
Mr Potgieter was not entitled to such access as his
claim had prescribed in terms of Section 68.4. This
led the Court to question, of its own accord, whether
the limitation imposed by this provision was
constitutional. It found the section to be a drastic
restriction of a person’s right to have a legal dispute
resolved by a court of law (Section 34 of the
Constitution) and declared it constitutionally invalid,
subject to confirmation by the Constitutional Court (in
terms of Section 172 of the Constitution).

But for Section 68.4, Mr Potgieter would have had
three years to institute legal proceedings in terms of
the Prescription Act 68 of 1969. In the light of earlier
decisions of the Constitutional Court, it was clear that
three months did not give him a real and fair
opportunity to argue his case in a court of law.
Skweyiya AJ, writing for a unanimous court, held that
the section provides extraordinary protection to the
state and its employees. The limitation is particularly
outrageous and drastic, having regard to the category
of persons it strikes. The Court concluded that
Section 34 of the Constitution is infringed in a way

that could not be justified. The High Court order
declaring Section 68.4 unconstitutional was
accordingly confirmed. It was further ordered that the
declaration of invalidity would apply to all cases
whether they arose before or after 27 April 1994 and
which had not yet been finally determined.

Cross-references:
Prescription:

- Mohlomi v. Minister of Defence, 1997 (1) South
African Law Reports 124 (CC), 1996 (12) Butter-
worths Constitutional Law Reports 1559 (CC),
Bulletin 1996/3 [RSA-1996-3-018];

- Moise v. Transitional Local Council of Greater
Germiston and Others, 2001 (8) Butterworths
Constitutional Law Reports 765 (CC).

Retrospective Effect of an Order:

- National Coalition for Gay and Lesbian Equality
and Another v. Minister of Justice and Others,
1999 (1) South African Law Reports 6 (CC), 1998
(12) Butterworths Constitutional Law Reports
1517 (CC), Bulletin 1998/3 [RSA-1998-3-009].

Languages:

English.
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Sweden
Supreme Court
Supreme Administrative Court

Switzerland
Federal Court

There was no relevant constitutional case-law during
the reference period 1 September 2001 -
31 December 2001.

Important decisions

Identification: SUI-2001-3-007

a) Switzerland / b) Federal Court / ¢) First Public Law
Chamber / d) 27.06.2001 / e) 1P.510/2000 / f)
Wottreng v. the President of the Zurich Cantonal
Court / g) Arréts du Tribunal fédéral (Official Digest),
1271145/ h) CODICES (German).

Keywords of the systematic thesaurus:

3.17 General Principles — Weighing of interests.
3.22 General Principles — Prohibition of arbitrari-
ness.

5.1.3 Fundamental Rights — General questions —
Limits and restrictions.

5.2 Fundamental Rights — Equality.

5.3.18 Fundamental Rights — Civil and political
rights — Freedom of opinion.

5.3.23 Fundamental Rights — Civil and political
rights — Right to information.

5.3.31.1 Fundamental Rights — Civil and political
rights — Right to private life — Protection of personal
data.

5.4.20 Fundamental Rights — Economic, social and
cultural rights — Scientific freedom.

Keywords of the alphabetical index:

File, archive, right to inspect / Data, protection,
embargo period / Interest, scientific / Dead person,
criminal file, disclosure.

Headnotes:

Inspection by third parties of criminal archive files;
freedom of information and scientific freedom,
Articles 16 and 20 of the Federal Constitution.

Cantonal law on archives (recital 2).

Basic elements in freedom of communication
(recital 4b); freedom of information and scientific
freedom do not generate a general right to infor-
mation from sources which are not generally
accessible
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(archive files during the embargo period; recitals 4c
and 4d).

Supervision of the application of cantonal law on
archives; protection of the personality rights of
deceased persons, their families and third parties
(recital 5).

Summary:

Willi Wottreng, a journalist and historian, intended to
write a book on Martin Schippert, alias “Tino”, leader
of the “Hell's Angels Switzerland”, who achieved
notoriety in Zurich and throughout the country in the
1960s. “Tino” and the members of his gang were
charged on several occasions and convicted of
various offences by the Zurich cantonal courts. “Tino”
died in 1981.

To research the book, Wottreng applied to the
President of the Zurich Cantonal Court for permission
to inspect the relevant criminal files. This was
refused, on the ground that access could not be
granted during the embargo period specified in the
cantonal law on archives, and might violate the
interests of the persons concerned (particularly “Tino”
and his family, as well as victims, informers and
witnesses).

Wottreng brought a public law appeal in the Federal
Court, arguing that this decision violated freedom of
opinion and information, and also scientific freedom,
guaranteed by Articles 16 and 20 of the Federal
Constitution. The Federal Court rejected this appeal.

At cantonal level, archives are regulated by a law and
various cantonal orders. These orders provide that
third parties may not inspect court archives for
70 years after their compilation. They may, however,
be given access to judgments, documents and
records before expiry of this time-limit, if the parties
consent, or if this is justified in the interests of
science, and the interests of the parties or other
persons concerned are not violated.

The Federal Constitution guarantees freedom of
opinion as a basic aspect of freedom of communica-
tion; it gives everyone the right to form, express and
disseminate his/her opinions freely. On the other
hand, freedom of information, freedom of the media,
scientific and artistic freedom are specific rights. In
particular, freedom of information gives everyone the
right to receive information freely, obtain it from
generally accessible sources and disseminate it.
Scientific research is also protected.

Under the Constitution, freedom of information
applies only to generally accessible sources, such as
television and radio programmes, parliamentary
debates and public court hearings. Its scope is
regulated by law. Access to the archives of govern-
ment departments and courts, for example, is
regulated by the law on archives. If the latter specifies
a period during which files may be inspected only with
special authorisation, then these files are not a freely
accessible source. This means that there is no
constitutional right to inspect them, and the appel-
lant's claim that freedom of information has been
violated is unfounded.

In terms of scientific freedom, the question of the
extent to which researchers may consult archives
before the embargo expires must also be raised. This
basic freedom cannot be recognised as going further
than freedom of information and offering broader
access to archives which are not freely accessible.
Protection of the privacy of the persons concerned
and equality of treatment are also at issue here. It is
true that scientific freedom extends to the human and
social sciences, but the appellant may not rely on it in
the present case. He can consult numerous generally
accessible sources for his project, and is not
dependent on access to the court files.

In his lifetime, “Tino” did not consent to inspection of
the files. Even though he might now consent, the
court was thus correct in refusing access under
cantonal law. Protection of his personality rights may
have ceased with his death, producing no present
effects in his own case, but his family is still entitled to
protection against violations of the deceased’s
personality rights. The fact that the family could bring
proceedings to protect themselves against any such
violation by the journalist is not decisive. The
President of the Cantonal Court was thus entitled to
take their interests into account. Third parties — such
as witnesses, victims or informers — also merit
protection against inspection of the files and
disclosure of their names and situations.

The President of the Cantonal Court did not therefore
violate the prohibition on arbitrary treatment
contained in Article 9 of the Federal Constitution by
refusing the appellant access to the court archives
under the cantonal law on archives. The situation
might change and need to be reviewed if the
appellant obtained the family's consent and
undertook not to disclose the names of third parties.

Languages:

German.
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Identification: SUI-2001-3-008

a) Switzerland / b) Federal Court / ¢) First Public Law
Chamber / d) 07.09.2001 / e) 1P.247/2001 / f) B. v.
the Prosecution Service and Cantonal Court of Basel-
Land / g) Arréts du Tribunal fédéral (Official Digest),
1271213/ h) CODICES (German).

Keywords of the systematic thesaurus:

2.1.1.43 Sources of Constitutional Law -
Categories — Written rules — International instruments
— European Convention on Human Rights of 1950.
4.7.8.2 Institutions — Judicial bodies — Ordinary
courts — Criminal courts.

5.3.13.5 Fundamental Rights — Civil and political
rights — Procedural safeguards and fair trial — Right to
a hearing.

5.3.13.6 Fundamental Rights — Civil and political
rights — Procedural safeguards and fair trial — Right to
participate in the administration of justice.

5.3.13.12 Fundamental Rights — Civil and political
rights — Procedural safeguards and fair trial — Trial
within reasonable time.

5.3.13.18 Fundamental Rights — Civil and political
rights — Procedural safeguards and fair trial — Rights
of the defence.

5.3.13.26 Fundamental Rights — Civil and political
rights — Procedural safeguards and fair trial — Right to
be informed about the charges.

Keywords of the alphabetical index:

Trial in absentia, condemnation / Accusation, merits /
Defence counsel, official, lack / Trial, participation,
renunciation.

Headnotes:

Article 6.1 and 6.3.c ECHR; Articles 29.2, 29.3 and
32.2 of the Federal Constitution (on, respectively, the
right to have a case treated fairly and judged within a
reasonable time, the right to be heard and the right of
an accused person to be informed of the charges laid
against them). Criminal proceedings. Conviction in
absentia; right to attend the hearing in person; rights
of the defence.

An accused person, duly summoned, who fails,
without giving valid reasons, to appear at the hearing,
may not be deprived of the defence rights enshrined

in Article 6.3.c ECHR, Articles 29.3 and 32.2 of the
Federal Constitution (recital 3).

In principle, a re-trial must be granted to a person
sentenced in absentia, who has not availed of his
right to be present at the hearing, but has never been
able to exercise his defence rights -effectively
(recital 4).

Summary:

In 1996, the Criminal Court of the Canton of Basel-
Land sentenced B., in absentia, to 16 months'
immediate imprisonment for various offences. B., who
has dual Swiss and French nationality, was in France
at the time of the trial, and did not attend, fearing
arrest on the strength of an earlier conviction. The
Cantonal Court struck his appeal off the list, on the
ground that his failure to appear had lost him the right
to appeal under the Code of Criminal Procedure.

In 2000, while serving a prison sentence in Basel, B.
applied to the Cantonal Court to set the 1996
judgment aside. His application was rejected, and he
brought a public law appeal against this decision in
the Federal Court. Specifically, he relied on the right
to defend oneself effectively, guaranteed by the
European Convention on Human Rights and the
Federal Constitution. The Federal Court allowed this
appeal.

The right of an accused person to attend a criminal
trial and defend himself/herself effectively is a
fundamental right. It is, however, consistent with
fundamental rights to provide for proceedings in
absentia, if the convicted person may apply to have
the judgment set aside, and the merits of the
accusation reviewed. The court is not obliged to set
the judgment aside if no valid reasons are given for
the failure to appear.

B. cannot be said to have had valid reasons for failing
to appear at his trials. The fact that he eventually
came forward voluntarily to serve his earlier sentence
does not alter this.

It is not disputed that B. decided, clearly and
definitely, not to appear in person at his trials at first
and second instance. However, he did ask to be
assisted by an official defence counsel, and stated
that he wished to continue with his appeal, in spite of
his failure to appear. Although entitled to the services
of an official defence counsel, he was not so assisted,
either at first or second instance. This being so, he
was never able to defend himself effectively. Refusing
to grant defence rights, because the person
concerned has failed to appear without good reason,
is an inappropriate measure.
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In considering his application to have the judgment
set aside, the Cantonal Court should have allowed for
the fact that he had not been able to defend himself.
Its rejection of the application consequently violated
the guarantees provided by the European Convention
on Human Rights and the Federal Constitution.

Languages:

German.

Identification: SUI-2001-3-009

a) Switzerland / b) Federal Court / ¢) First Public Law
Chamber / d) 20.09.2001 / e) 1P.147/2001 / f) Labour
party and others v. Municipality of Davos and
Administrative Court of the Canton of Grisons / Q)
Arréts du Tribunal fédéral (Official Digest), 127 | 164 /
h) CODICES (German).

Keywords of the systematic thesaurus:

1.4.9.2 Constitutional Justice — Procedure — Parties
— Interest.

2.1.1.43 Sources of Constitutional Law -
Categories — Written rules — International instruments
— European Convention on Human Rights of 1950.
2.1.1.46 Sources of Constitutional Law -
Categories — Written rules — International instruments
— International Covenant on Civil and Political Rights
of 1966.

3.16 General Principles — Proportionality.

3.17 General Principles — Weighing of interests.
5.1.3 Fundamental Rights — General questions —
Limits and restrictions.

5.3.20 Fundamental Rights — Civil and political
rights — Freedom of expression.

5.3.28 Fundamental Rights — Civil and political
rights — Freedom of assembly.

Keywords of the alphabetical index:

Public property, use / Demonstration, authorisation /
Area, use by the public, demonstration / Demonstra-
tion, postponement.

Headnotes:

Refusal to authorise a demonstration during the 2001
World Economic Forum in Davos; freedom of opinion
and assembly; Articles 16 and 22 of the Federal
Constitution; Article 11 ECHR and Article 21 of the
International Covenant on Civil and Political Rights.

Principles of freedom of opinion and assembly in
connection with demonstrations on public property:
requirement of authorisation, assessing interests with
reference to the theoretical content of fundamental
rights, imposition of obligations and conditions, duty
of organisers to co-operate (recital 3).

Examination of the application with reference to traffic
conditions and risks of disturbance (recital 4).

In principle, the right to organise demonstrations
extends to areas which are not public property, but
are used by the public (recital 5b).

Assessment of postponement of a demonstration
(recital 5c¢).

Summary:

As part of a co-ordinated anti-WTO campaign, the
Labour Party applied in late November 2000 for
permission to hold a protest march in Davos on
Saturday 27 January 2001 against the World
Economic Forum, which was due to be held in the
town at that time. The Executive Council of the
municipality of Davos refused permission, on the
ground that traffic, already congested as a result of
winter conditions and the influx of tourists (particularly
on Saturdays), might be brought to a standstill. It also
referred to the need to protect Forum participants
effectively, and to the danger of acts of violence, of
the kind which had marked anti-WTO demonstrations
throughout the world. The Labour Party and a trade
union appealed to the Administrative Court of the
Canton of Grisons, which upheld the refusal, on the
ground that restrictions on freedom of opinion and
assembly were allowable under the Federal
Constitution. In the special circumstances of the case,
it held that forbidding the demonstration was
consistent with the proportionality rule.

The Labour Party and the trade union brought a
public law appeal against the Administrative Court's
decision in the Federal Court. Specifically, they
argued that it violated freedom of opinion and
assembly, as guaranteed by the Federal Constitution,
the European Convention on Human Rights and the
International Covenant on Civil and Political Rights.
The Federal Court declared this appeal inadmissible.
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The Federal Court does not insist that a present
interest must exist if the issues raised by an appeal
are general, and may arise again at any time in
similar circumstances, and if the Constitutional Court
is unlikely to be able to consider them in good time.
However, it gives decisions on questions of principle
only, and does not make a detailed examination of
the interests that may be at issue in any given
circumstances.

The Federal Constitution guarantees freedom of
opinion and assembly in general. In the case of
demonstrations on public property, these freedoms
acquire a special character. Demonstrations
constitute intensified public use of public property,
and prevent individuals from using it normally. Prior
authorisation may be required, but freedom of opinion
and assembly mean that the authorities may not
simply refuse permission. To some extent, they are
required to make public property available to the
demonstrators, or suggest other venues if the
demonstration cannot be held in the place requested
— and must also act to ensure that the demonstration
can in fact take place. They must also, however,
ensure the free flow of traffic, maintain order and
protect non-demonstrators against any violation of
their fundamental rights. They must assess the
interests involved carefully. Imposing certain
obligations or conditions on demonstrators may be
the best solution in some cases.

Local conditions in Davos are such that traffic may
well be brought to a standstill, particularly on a
Saturday, when numerous visitors arrive; there are
also security problems, and acts of violence are a
danger. These are sufficient reasons for restricting
freedom of opinion and assembly. The question must
still be asked whether the authorities failed to observe
the proportionality principle in forbidding the
demonstration, and should have explored alternative
solutions.

The appellants do not argue that the protest march
could have been re-routed to avoid disrupting traffic,
and could thus have been permitted. They do claim,
however, that a static demonstration could have been
held in an open space or square. In their decisions,
the municipal authority and the Administrative Court
both state that there is no public square owned by the
municipality and under its authority. The question of
ownership in the private law sense is not, however,
decisive. Insofar as roads and squares are used by
the public, they can be made available for demonstra-
tions. The authorities are therefore required to
explore these possibilities, and violate the Federal
Constitution by failing to do so. However, since no
present interest was involved in the instant case, the
Federal Court did not allow the appeal on this point

and did not instruct the cantonal and local authorities
to review the matter. The last question is whether it
might have been possible to hold the demonstration
on the Sunday, rather than the Saturday, or on some
other day. Such a postponement is compatible with
fundamental rights. As long as the demonstrators can
disseminate their opinions freely and bring them to
the notice of the journalists assembled for the World
Economic Forum, there is no disproportionate
interference. Since the organisers opposed postpone-
ment, the Executive Council was not required to
examine this solution more closely.

Languages:

German.

Identification: SUI-2001-3-010

a) Switzerland / b) Federal Court / ¢) Second Public
Law Chamber / d) 13.11.2001 / e) 2P.131/2001 / f)
Municipality of Arosa v. Plakanda AWI AG and
Administrative Court of the Canton of Grisons / Q)
Arréts du Tribunal fédéral (Official Digest), 128 1 3/ h)
CODICES (German).

Keywords of the systematic thesaurus:

1.2.1.6 Constitutional Justice — Types of claim —
Claim by a public body — Local self-government body.
1.4.9.2 Constitutional Justice — Procedure — Parties
— Interest.

3.13 General Principles — Legality.

3.16 General Principles — Proportionality.

3.18 General Principles — General interest.

4.8.4.1 Institutions — Federalism, regionalism and
local self-government — Basic principles — Autonomy.
5.3.37.3 Fundamental Rights — Civil and political
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5.4.6 Fundamental Rights — Economic, social and
cultural rights — Commercial and industrial freedom.

Keywords of the alphabetical index:

Bill-posting, monopoly / Advertising, monopoly / Site,
protection / Monopoly, municipal.
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Headnotes:

Article 27 of the Federal Constitution in conjunction
with Article 94 of the Federal Constitution; Articles 36
and 50.1 of the Federal Constitution; economic
freedom; municipal autonomy; monopoly of bill-
posting on private property.

Municipal autonomy under the new Federal
Constitution: capacity to appeal (recital 1c), scope
and power of review (recital 2).

Compatibility of cantonal monopolies with (the principle
of) economic freedom. Unlike a de facto monopoly of
bill-posting on public property, a legal monopoly
applying to private property constitutes disproportionate
interference with economic freedom; making authorisa-
tion and compliance with certain standards compulsory
suffices to ensure that the public interests involved are
protected (change in case-law, recital 3).

Municipal autonomy in authorising bill-posting and
advertising, i.e. in laying down aesthetic and site-
protection standards (recital 5).

Summary:

The law on local administration in the municipality of
Arosa contains a number of provisions on advertising.
It makes all bill-posting on public or private property a
matter for the municipality, and authorises the latter to
grant a concession to a private firm. Its permission is
required for all other advertising or installations on
public or private property.

An advertising agency and a property-owner sought
permission from the municipality to place a number of
large advertisement hoardings on a building in the
town centre. The municipality refused on the ground
that, under the law on local administration, all
advertising was subject to a municipal monopoly.

The Administrative Court of the Canton of Grisons
allowed the appeal by the applicants and returned the
matter to the municipality, instructing it to grant
authorisation. It found that the municipal monopoly,
insofar as it extended to private property, was
incompatible with the proportionality principle and
thus with the guarantees applying to property and
economic freedom.

The municipality of Arosa brought a public law appeal
against the Administrative Court's decision in the
Federal Court, arguing that it violated municipal
autonomy, and also that the Administrative Court had
misapplied and misinterpreted the guarantees applying
to property and economic freedom. The Federal Court
dismissed this appeal.

A municipality may bring a public law appeal, alleging
violation of its autonomy, against any cantonal
decision which affects its exercise of public authority.
This is the case with the contested decision, which
obliges the municipality to issue an authorisation and
declares the municipal law on public administration
partly unconstitutional.

Municipal autonomy is guaranteed within limits
determined by cantonal law. Municipalities are
granted autonomy in the fields that are not regulated
exhaustively by cantonal law but that remain within
the powers of municipalities, thus giving them
substantial decision-making powers. Municipalities in
the Canton of Grisons have autonomy in the fields of
local development and building regulations, and
specifically regulations on advertising hoardings.

The Federal Constitution guarantees economic
freedom. The Confederation and cantons are
required to respect this principle. Economic freedom
protects the free exercise of all economic activities. It
covers the right to advertise on private property. It
may be subjected to restrictions, which must have a
basis in law, be justified on the grounds of a public
interest and respect the proportionality principle — but
may not be dictated by economic policy and pursue
fiscal interests only. Within these limits, monopolies
are not unconstitutional.

The monopoly whereby the municipality of Arosa has
reserved to itself the right to post bills on public and
private property, and granted a concession to a single
private firm, has an adequate basis in municipal law.
It is justified on the grounds of a public interest,
allowing the municipality to ensure that road-users'
safety is protected, and public property lawfully used,
and it also protects urban sites and landscape.
Insofar as it applies to advertising on private property,
however, it may violate the proportionality principle.
The erection of hoardings requires prior authorisation,
similar to a building permit. This procedure allows the
municipality to lay down general rules on bill-posting
and reserve the right to intervene. It also allows it to
ensure that the various regulations relating to road
safety and protection of sites are respected. The
monopoly of advertising on private property is thus
disproportionate. This means that the Administrative
Court's ruling that the municipal monopoly was partly
unconstitutional did not itself violate the Constitution.

Languages:

German.
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a) “The former Yugoslav Republic of Macedonia” / b)
Constitutional Court / ¢) / d) 12.09.2001 / e) U.br.
10/2001 / f) / g) Sluzben vesnik na Republika
Makedonija (Official Gazette), 78/2001 / h) CODICES
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Keywords of the systematic thesaurus:

3.5 General Principles — Social State.

3.9 General Principles — Rule of law.

3.10 General Principles — Certainty of the law.

4.6.9 Institutions — Executive bodies — The civil
service.

5.2.1.2.1 Fundamental Rights — Equality — Scope of
application — Employment — In private law.

5.2.1.2.2 Fundamental Rights — Equality — Scope of
application — Employment — In public law.

5.2.1.3 Fundamental Rights — Equality — Scope of
application — Social security.

5.4.3 Fundamental Rights — Economic, social and
cultural rights — Right to work.

Keywords of the alphabetical index:

Civil servant, dismissal / Dismissal, different criteria /
Employee, discrimination / Employment, termination /
Labour law.

Headnotes:

The right to work is one of the fundamental human
rights guaranteed by the Constitution, which cannot
be specified or altered according to specific
circumstances. Since the Constitution does not make
any distinction between employees in the economic
and non-economic sectors, the legislature is obliged
to put individuals in an equal legal position with
respect to rights, duties and responsibilities deriving
from labour relations, the creation and termination of
employment, social security and retirement.

The state is obliged to respect the constitutional
obligation to treat the beneficiaries of these rights
equally and to create such conditions where equal
rights would refer to all persons being in same
position.

Redundancies for public sector employees only, the
lack of objective criteria and terms for its enforce-
ment, as well as difference in the quality of rights of
this category of employees violates the constitutional
principles of equality, the rule of law and legal
certainty.

Summary:

Judging upon a petition lodged by several individuals
and legal entities, the Court repealed the statute
amending the Law on labour relations. Under the
disputed Law, the attainment of rights, duties and
responsibilities of an employee and employer and the
creation and termination of employment can be
regulated by other laws besides the Law on labour
relations.

The core issue of the petition was the introduction of
a new method of redundancy, which was reserved for
one category of employees only — those in the public
sector.

The Law at issue introduced “redundancy due to
office requirements” as a specific way of employment
termination. It also provided for more accurate
regulation of issues related to employment termina-
tion in this way.

The employment terminates by dismissal due to office
requirements if:

1. state and local self-government units and bodies
of the city of Skopje, public undertakings and
institutions, funds and other organisations and
institutions set up and owned by the state or set
up by virtue of law would cease working or would
be dissolved,;

2. these institutions are undergoing internal

reorganisation;

3. there is a loss of competencies or the scope of
work has narrowed; and

4. there have been other organisational changes that
bring about redundancy.

The Law has also defined the rights to which the
newly redundant employee is entitled to:
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1. the right to a retirement pension, if certain criteria
are met; and

2. the payment of redundancy money under certain
circumstances.

While judging the constitutionality of the disputed
Law, the Court took into consideration the fundamen-
tal values of the constitutional order and provisions,
which refer to individuals’ equality, the right to work
and the rights and positions of employees. It also
examined the values inherent in social security and
social insurance legislation.

Article 8 of the Constitution specifies the fundamental
values of the constitutional order. Amongst these are:
human rights and freedoms acknowledged in
international law and established by the Constitution,
the rule of law, humanism, social justice and
solidarity.

Article 9 of the Constitution safeguards the equality of
persons in respect to their rights and freedoms, as
well as before the Constitution and laws.

Article 32 of the Constitution inter alia sets out that
each person is entitled to work and material safety in
time of temporary unemployment, provided that
employees’ rights are attained and their position is
regulated by law and collective agreements.

Labour relations are determined by a contract
established between the employee and employer
stipulating some things to be done and rights and
duties deriving there from to be enforced. The
employee sets up the employment on voluntarily
basis, under a method and terms stated by law and
collective agreement. The Law on labour relations
and collective agreements regulate the terms and
processes of employment termination, including the
forms and ways of employees’ rights to protection in
such cases. The Law prescribes several ways of
employment termination: upon agreement, after the
expiration of the period of employment, by virtue of
law, or by dismissal due to economic, technological,
structural or similar changes.

The Law, which was subject matter of Court
examination in this case introduced an additional way
of employment termination referring to public sector
employees only: dismissal due to office requirements.
Besides, it set out specific rights, different from those
to which employees are entitled to in case of
employment termination described above.

In the Court’s opinion, the Constitution proclaims the
right to work and material safety in case of temporary
unemployment, provided that employees’ rights are

regulated by law and collective agreements. Social
protection and social security of persons, which are
defined as common constitutional principles, are
based on state social character, provided that the
legislature regulates the rights and their scope. That
means that the Constitution does not determine the
attainment and scope of labour and social insurance
rights, but it forces the legislature to regulate it.
However, laws dealing with labour and social
insurance issues must determine such principles,
which would equally refer to all, i.e. employees or the
unemployed.

After analysing the Law at issue, the Constitutional
Court concluded that its provisions prescribed a
specific way of employment termination in cases
where the state was in the position of employer.
Although it authorised the state to decide on possible
rights to which the employee dismissed was entitled,
it was obliged to ensure an effective protective
mechanism regarding employees’ legal safety.

In coming to its decision, the Court looked at several
issues. As regards rights, duties and responsibilities
deriving from employment, including its creation and
termination, the legislature is bound to safeguard the
equal legal position of persons.

Labour relations are a unigue category of contractual
relations between the employee and employer
referring to all employees equally, regardless of their
activities or sphere of work. The right to work is a
universal one, and does not depend on the sector in
which it is enforced. The Court judged that the
principle of equality is also jeopardised as regards the
quality of rights relating to employees, who have been
made redundant due to office requirements. In the
Court’s opinion, the law at issue put the employees in
the public sector in an advantageous position.

Since the Law in question did not establish terms and
criteria to which the employer would be bound when
dismissing employees due to office’s requirements,
the Court found that employees’ legal safety was
jeopardised as well. On the other hand, it also
restricted the possibility for protection of employees,
whose employment had ceased on these grounds.
The lack of objective criteria, whereby the termination
of employment would depend on an employer’s will,
was held by the Court to breach the fundamental
principle of the rule of law. Due to the reasons stated,
the Court ascertained the alleged unconstitutionality
of the Law amending the Law on labour relations.

Languages:

Macedonian.
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Identification: MKD-2001-3-009
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Keywords of the systematic thesaurus:

5.2.2.7 Fundamental Rights — Equality — Criteria of
distinction — Age.

5.3.32.1 Fundamental Rights — Civil and political
rights — Right to family life — Descent.

Keywords of the alphabetical index:

Child, born out of wedlock / Child, right to determine
the identity of father, age, limit / Parent, right / Family
law.

Headnotes:

The legal meaning of family relations involves a
specific legal category where rights and obligations
between family members dominate.

The provision limiting the right of an illegitimate child
to determine the identity of his or her father to the age
of 21, whereas the parents have an unrestricted right
during their life to lodge an appeal regarding their
paternity or maternity, contradicts the constitutional
principle of equality.

Summary:.

The Court ascertained the alleged unconstitutionality
of Article 60.1 of the Families Act, according to which
an illegitimate child can lodge an appeal to determine
the identity of his or her father up to the age of 21. In
the petitioner's view, such a provision restricted the
child’s right to take proceedings relating to paternity,
whereas the person claiming to be the father had an
unrestricted right to take such proceedings irrespec-
tive of the child’s age. The petitioner stated that such
a provision was not in compliance with the constitu-
tional principle of equality.

Bearing in mind the overall contents of the Families
Act, the Court found that parents enjoy an unrestrict-

ed right to lodge an appeal relating to their paternity
or maternity, regardless of the child’s age.

In constructing its opinion, the Court took into
consideration the relations regulated by the Family
Act in its entirety, especially relations between
parents and children based on the following family
law principles: the principle of equality, the principle of
protecting children’s interests and protecting the
family. The Court concluded that the legal meaning of
family relations involved a specific legal category
where rights and obligations between family members
dominate. These elements appear as: rights and
duties of a non-proprietary nature (loyalty, assistance,
respect), those of a proprietary nature (right of mutual
maintenance between spouses, as well as between
parents and children) and other rights and obligations
existing between spouses and between parents and
children.

The Court found that the law defines age limits for
commencing or terminating the procedure for
attaining certain rights. However, they should not
represent an obstacle in attaining these rights.
Therefore, as regards this particular case, the Court
judged the provision at issue as unconstitutional. It
based its opinion on the fact that the law entrusted
parents with an unrestricted right to lodge an appeal
regarding their paternity or maternity regardless of the
child’s age, whereas the child had no such unrestrict-
ed right. The Court found such differentiation as
contrary to the principle of equality enshrined in
Article 9 of the Constitution.

Languages:

Macedonian.

Identification: MKD-2001-3-010
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3.5 General Principles — Social State.
3.17 General Principles — Weighing of interests.
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4.11.1 Institutions — Armed forces, police forces and
secret services — Armed forces.

5.1.3 Fundamental Rights — General questions —
Limits and restrictions.

5.2.2.1 Fundamental Rights — Equality — Criteria of
distinction — Gender.

5.3.26 Fundamental Rights — Civil and political
rights — National service.

Keywords of the alphabetical index:

Military service, compulsory nature / Military service,
voluntary nature / Woman, special protection.

Headnotes:

Although all persons are equal in their freedoms and
rights, irrespective of their sex, as mothers, women
enjoy special protection and rights.

In this sense, the existence of different legal regimes
for military service for men and women (it is
mandatory for former and voluntary for the latter)
does not constitute a violation of human rights and
freedoms nor does it create inequality among
persons, according to their sex. Different regulation of
terms for exercising military service for men and
women confirms the interest and care the state
provides for the special protection of women, which is
its constitutional obligation.

Summary:

An association of citizens called “The World
Macedonian Congress” lodged a petition with the
Constitutional Court challenging the constitutionality
of Articles 3.1 and 2 of the Law on Defence. In the
petitioner’s view, the provisions at issue violated the
principle of equality, discriminating persons according
to their sex. This referred to national defence,
enforcement of which the Constitution states as a
right and obligation. Therefore, the petitioner claimed
violation of Articles 9, 28, 51 and 54 of the Constitu-
tion.

Pursuant to the disputed provisions, all male citizens
between 17 and 55 years of age are obliged to do
military service. Women can serve in the military if
they voluntarily register as military recruits at any time
until the end of calendar year when they are 27.

In coming to its decision, the Court took into
consideration those constitutional provisions that refer
to citizens’ equality, defence of the state and the
special protection and care of mothers and children.

According to Article 9 of the Constitution, all persons
are equal in their freedoms and rights, regardless of
sex, race, colour of skin, national and social origin,
political and religious beliefs, property and social
status. All are equal before the Constitution and laws.

According to Article 28 of the Constitution, the
defence of the Republic is a right and obligation of
each citizen. The Law determines the attainment of
this right and obligation. In pursuance to Article 122 of
the Constitution, military forces of the Republic
protect the territorial integrity and the country’'s
independence.

Article 42 of the Constitution provides for country’s
duty to exercise special protection of mothers and
children. Children and mothers are entitled to special
social security benefits.

The Constitution defines national defence not only as
a right, but also as an obligation of each citizen, men
and women, but the attainment of this right and
obligation is within the scope of regulation.

The Law on Defence determines this right and
obligation as a system of protection of the country’s
independence and its territorial integrity, and defines
the citizens, state bodies and military forces as
defence subjects. Trade companies, public undertak-
ings, institutions and offices and local self-
government units can perform certain duties in the
domain of defence.

The Law enumerates individual rights and obligations
of citizens while enforcing national defence obliga-
tions. It also states the special terms, the manner and
the time when each of these rights and obligations
are exercised.

In the Court’s opinion, the meaning and objective of
the disputed provisions should be assessed in
relation to all human rights and freedoms enshrined in
the Constitution, being recognised and accepted by
international law, which finally determine their status
and position in the society in general, including the
system of defence.

Therefore, the Court found that the different legal
regimes for military service for men and women
represent, in the widest sense, a confirmation of the
state’s interest and care for women, due to the fact
that they may become mothers. Since the Constitu-
tion defines this special protection of women as a
state obligation, the legislature is vested to define the
forms, ways and terms for its enforcement. In addition
to this special protection, the Law on defence
consists of other provisions, which are in favour of
women. For example, according to Articles 11 and
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12, pregnant women and mothers who take care of
children under 8 years are exempted from their
obligations as regards the need to work.

Languages:

Macedonian.

Identification: MKD-2001-3-011
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Constitutional Court / ¢) / d) 24.10.2001 / e) U.br.
177/2000/f) / g) / h) CODICES (Macedonian).

Keywords of the systematic thesaurus:

3.18 General Principles — General interest.

4.6.8 Institutions — Executive bodies — Sectoral
decentralisation.

4.10.2 Institutions — Public finances — Budget.
5.3.37 Fundamental Rights — Civil and political
rights — Right to property.

Keywords of the alphabetical index:

University, assets, own / University, autonomy, fiscal /
Budget, appropriation, particular purpose / Cultural
institution, financing.

Headnotes:

All revenues earned by the beneficiaries of the state
budget are paid and displayed therein, provided that
they decide upon the amount and purposes of
covering so-called “self-financed activities” by virtue
of their own financial forecast. Registration of these
revenues in a special account and their display within
the state budget does not infringe the right to
ownership and rights deriving from this, nor does it
distort the freedom of market and entrepreneurship.
Since public revenues earned by public entities set up
by the state are at issue, such a provision aims to
ensure a higher level of responsibility and transpar-
ency in their earning and spending patterns, as this is
in the public interest.

Summary:

The Drama Theatre and the Faculty of Law in Skopje
seized the Constitutional Court on the constitutionality
of Article 26 of the statute amending the Law on
budgets.

The petitioners sustained that the provision at issue
was not in conformity with several constitutional
provisions that regulate the right to ownership and the
freedom of market and entrepreneurship. They also
referred to the Law on higher education as being
violated by the provision in question.

Furthermore, the petitioners pointed out that private
revenues are gained by providing services or
activities that were not financed by the budget. Thus,
such revenues could not have been treated as public
ones. According to the Faculty of Law, such a
statutory provision put into question the autonomy of
the University being safeguarded by the Constitution.
It also contradicted the principles of market economy
and the treasury system in general. Such a treatment
of revenues gained from so-called self-financed
activities restricted public institutions’ rights to
ownership, i.e. their right to manage and dispose of
these revenues. It intruded upon the legal autonomy
of the University, which should enjoy not only
organisational and functional autonomy, but also
financial autonomy. This referred primarily to the
disposition of its own revenues.

According to the provision at issue, the revenues of
self-financed activities gained by beneficiaries of the
state budget by providing services not financed by the
budget itself, are registered in a special account
covering its own assets. All assets and liabilities of
each state budget’'s beneficiary are registered within
the budget itself. Entities receiving their own
revenues adopt a financial forecast, by which they
ascertain the amount and investment purpose of such
revenues.

The Constitution guarantees the right to ownership
and the freedom of market and entrepreneurship and
considers them as fundamental values of the
constitutional order. Rights deriving from ownership
can be restricted and abolished only in cases of the
public interest as determined by law. Moreover, the
state safeguards the equal legal position of all market
entities (Articles 8.6.7, 30 and 55 of the Constitution).

According to Article 46 of the Constitution, the
University’s autonomy is guaranteed, provided that
the law regulates the conditions for the establishment,
performance and termination of its activities.
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In pursuance to the Law on higher education, the
autonomy of the University comprises academic
freedom, managerial autonomy and irrevocability of
this autonomy. The managerial autonomy is reflected
inter alia by the fact that the University receives grant
funding and is allowed to raise its own funds. Besides
the revenues given by the Higher Educational Fund,
state owned higher educational institutions can raise
money under different grounds: by performing
educational services, selling scientific and expert
services, interests and dividends, copyright earnings
etc. The Law also entitles them to the right to
introduce shared financing of study costs under
certain terms.

The Court also determined that the Law on Culture
defines the same financial regime as regards national
cultural interest. Besides the state budget, funds for
enforcing the national interest in culture can be raised
from other sources: fund-raising, foundations, gifts
etc. Since funds for enforcing higher educational
activities and funding for cultural activities come
primarily from the state budget, these institutions
should be considered as budget beneficiaries.

In light of the above, the Court judged that public
institutions in the domain of social activities
(education, culture, child protection, science and
sport) are basically financed by the state budget and
that all of these institutions are set up by the state,
with its own capital. It also stated that higher
educational institutions and those in the sphere of
culture, are entitled to raise money from sources
besides state budgetary funds and to run and use
these independently, under terms stated by law.

The Court rejected the alleged unconstitutionality of
the disputed provision. It found no detrimental effect
over ownership rights on revenues obtained by
beneficiaries of the state budget, nor over freedom of
enterprise. It based its decision on the fact that
through the financial plan, the entities decide
independently about the amount and investment
purpose of funds deriving from their self-financed
activities. In addition to this, the Law on Budgets
provides for a separate budget for each budget
beneficiary, wherein its own assets and liabilities are
registered. Therefore, the Court concluded that
faculties and other public institutions are not restricted
on decisions regarding these revenues. It jeopardises
neither the faculty’s autonomy, nor their right to
operate as market entities.

Languages:

Macedonian.

Identification: MKD-2001-3-012
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Keywords of the systematic thesaurus:

1.3.5 Constitutional Justice — Jurisdiction — The
subject of review.

2.3 Sources of Constitutional Law — Techniques of
review.

3.9 General Principles — Rule of law.

4.4.15 Institutions — Head of State — Powers —
International relations.

Keywords of the alphabetical index:

Treaty, international, ratification / Interpretation,
constructive / Political act, characteristics / Public
peace / Public safety.

Headnotes:

The 2001 Framework Agreement is a political act
signed by leaders of the biggest political parties in the
country, aimed to overcome the current national
crisis. It is not a legal act which may be subject to
judicial review according to Article 110 of the
Constitution enumerating the Court’'s competencies.

Summary:

An individual lodged a petition with the Court
challenging the constitutionality of the Framework
Agreement signed on 13 August 2001. In the
petitioner’s view, such an agreement should have
been treated as a collective agreement signed by four
political parties as legal entities, which expressed the
collective will to come to such an agreement.
Although this agreement referred to the public, all
negotiations and talks related to its contents were
enforced in camera. The applicant stated that the
Agreement was conspiring against the Constitution,
which was passed in a democratic way and
proclaimed by the international community as
democratic.

The Court determined that the Framework Agreement
was concluded in Ohrid and signed in Skopje, with
the English version being the only authentic one. It
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was signed by the President of the Republic, the
leaders of four political parties and the special
representatives of the European Union and of the
United States. Constituent parts of the Agreement are
annexes for constitutional and legislative amend-
ments, implementation and measures for confidence
building.

The introductory part of the Agreement provided for
an adjusted framework for safeguarding the future of
democracy in the country and the development of
closer and more integrated relations with the Euro-
Atlantic community. It is also stated that the
Agreement was to promote peaceful and harmonised
development of civil society, observing the ethnic
identity and the interest of all Macedonian citizens
thereby.

The Agreement consists of several items, such as:
basic principles, termination of conflicts, development
of decentralised government, non-discrimination and
equitable representation, specific parliamentary
procedures, education and use of languages,
expression of identity, implementation, annexes and
final provisions.

The Court ascertained that the parliament did not
ratify the Framework Agreement.

In coming to its decision, the Court took into
consideration constitutional and statutory provisions
that regulate the legal position and procedure for
incorporating international agreements into domestic
legal system.

Thus, according to Article 118 of the Constitution, the
international agreements being ratified in accordance
with the Constitution are part of the internal legal
order and cannot be modified by virtue of law.

Article 119 of the Constitution sets forth that the
President of the Republic concludes international
agreements on the nation’s behalf. The government
can also conclude international agreements when this
is stated by law.

The Law on the Conclusion, Ratification and
Enforcement of International Agreements regulates
the procedure and way the international negotiations
are governed, the conclusion of international
agreements and accession to multilateral internation-
al agreements, the initiation of the ratification
procedure, as well as the their execution. The law
also provides for definiton of an international
agreement: “an international agreement is one signed
by the Republic with one or more countries or
international organisations, which determines the
rights and obligations for the state, irrespective of

whether it is stipulated in one or more mutually tied
documents”.

With this in mind, the Court rejected the petition due
to lack of procedural presumptions for decision
making. It referred to an act which had none of the
characteristics of a legal act eligible for judicial review
in respect to the Court's scope of references. In
passing its decision, the Court judged all the evidence
and facts related to legal nature of the Agreement.
Thus, the Framework Agreement was run and signed
under the auspices of State’s President. It was also
signed by the leaders of four political parties. The
representatives of the European Union and the
United States signed the Agreement as witnesses.
According to this legal situation, the Court judged that
the Framework Agreement is a political act of leaders
of the biggest political parties in the country aimed to
overcome the crisis. Therefore, the Court stated that
the Agreement is not a legal act eligible for judicial
review. The Court passed the decision by virtue of its
powers set out in Article 110 of the Constitution.

Languages:

Macedonian.
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Turkey

Constitutional Court

Important decisions

Identification: TUR-2001-3-010

a) Turkey / b) Constitutional Court/ c) / d) 12.09.2001
/ e) K.2001/333 / f) / g) Resmi Gazete (Official
Gazette) / h) CODICES (Turkish).

Keywords of the systematic thesaurus:

3.5 General Principles — Social State.

3.17 General Principles — Weighing of interests.
5.1.3 Fundamental Rights — General questions —
Limits and restrictions.

5.3.37.3 Fundamental Rights — Civil and political
rights — Right to property — Other limitations.

Keywords of the alphabetical index:
Housing, rent, maximum, fixing by the state.
Headnotes:

Placing restrictions on the annual increase rate of
rental prices of real estate by law is not contrary to
the Constitution. However, determining the maximum
annual increase much below the general price
increase represents a restriction that exceeds the aim
pursued by law.

Summary:

While trying a case, the Adana 2 Peace Court applied
to the Constitutional Court to annul the provision of
Law 6570 which regulates the maximum annual
interest rates on property rents.

The conditions of restrictions on fundamental rights
and freedoms are determined in Article 13 of the
Constitution. Fundamental rights and freedoms may
only be restricted on the grounds set forth in the
Constitution in order to ensure the requirements of a
democratic social order. Any restriction on fundamen-
tal rights and freedoms shall not be more than the
requirements of the pursued objective. It is not
contrary to the Constitution to limit the maximum
annual property rents because of public interest

concerns. However, the 10% increase envisaged in
the disputed provision of Law 6570 was much lower
than the general price increase, i.e. the general
interest rate in 2001. Thus, the restriction exceeded
the aim pursued and resulted in an imbalance
between landlords and tenants. Consequently, it
could not be asserted that the restriction was in
conformity with the requirements of a democratic
social order. The provision of Law 6570 is contrary to
the Constitution and should be annulled.

The judgment was delivered unanimously.
Languages:

Turkish.

Identification;: TUR-2001-3-011

a) Turkey / b) Constitutional Court/ c¢) / d) 27.10.2001
/ e) K.2001/332 / f) / g) Resmi Gazete (Official
Gazette), 27.10.2001, 24566 / h) CODICES (Turkish).

Keywords of the systematic thesaurus:

4.5.2 Institutions — Legislative bodies — Powers.
5.1.1.4.3 Fundamental Rights — General questions —
Entitlement to rights — Natural persons — Prisoners.
5.2.2 Fundamental Rights — Equality — Criteria of
distinction.

Keywords of the alphabetical index:

Imprisonment period, decrease / Judicial proceed-
ings, suspension / Prisoner, benefits.

Headnotes:

Parliament has discretionary power to decide to
which misdemeanours and felonies shall apply the
Law on Conditional Release and Postponement of
Actions and Penalties. It also has discretionary power
regarding the name and application date of the law.

A differentiation between individuals having a
different status and under different conditions
conforms to the equality principle guaranteed by the
Constitution when established for just reasons.
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Summary:

Law 4616 (the Law on Conditional Release and
Suspension of Sentences Stemming from Misde-
meanours and Felonies committed before 23 April
1999) included some provisions in favour of
offenders, detainees and prisoners.

While trying cases, some courts considered that
some provisions of the law were contrary to the
Constitution and applied to the Constitutional Court to
annul these provisions. The number of applications of
this kind reached 220.

The general provisions of the law may be summa-
rised as follows:

With reference to misdemeanours and felonies
committed before 23 April 1999:

the death penalty shall not be executed but shall
be communed to life imprisonment;

- a 10 year reduction shall be applied to life
imprisonment and penalties restricting liberty;

- after an application of reduction, if there is no
time to be spent in prison, prisoners shall be
released and if there is time to be spent in prison,
after execution of the penalty, they shall be re-
leased also;

- the detainees at the time of promulgation of the
law shall be released after examination of their
status;

- inquiries and trials at the time of the promulgation
of the law shall be postponed without considering
the requests of individuals. If individuals do not
commit any misdemeanour during one year and
any felony during the next five years, no action
shall be brought against them. If they commit any
misdemeanour or felony, the inquiries and trials
shall be continued;

- the provisions that are in favour of individuals
shall be applied only to those misdemeanours
and felonies enumerated in the law;

- those who shall not benefit from the provisions of
the law include those who:

a. benefited from a provisional release and were
pardoned before the promulgation of the law
and went on to commit another offence or
crime,

b. were disciplined because of their actions in
prisons after the promulgation of the law,

c. if there is a conviction sentence or detention
order against them, do not apply to the relat-
ed authority within one month; and

- those individuals who benefit from the law shall
not benefit from 6 days’ reduction according to
general execution provisions.

In their application to the Constitutional Court, the
courts claimed that the law included some misde-
meanours and some felonies while excluding some
others. Thus, it made possible that individuals
sentenced to longer terms of imprisonment benefit
from the law, whilst individuals sentenced to shorter
terms do not. The courts alleged that this situation is
contrary to the provisions of the Constitution,
especially to the principles of equality and the rule of
law.

The Constitutional Court considered that parliament
has discretionary power regarding the name and
application date of the law; it also observed that it
may not be asserted that a just differentiation
between individuals having a different status and
under different conditions is contrary to the equality
principle. It depends on just reasons not to include
the misdemeanours and felonies provided in different
laws such as the Military Criminal Code, the Law on
Forests and the Law on Prohibition and Pursuing of
Smuggling.

Individuals who committed misdemeanours and
felonies requiring longer terms of imprisonment
benefit from the law. On the other hand individuals
who committed misdemeanours and felonies
requiring shorter terms of imprisonment do not benefit
from the law. This situation may not be considered as
a contradiction to the equality principle since it has
just reasons not to include the shorter punishments
under the law, for lawful purposes. For that reason,
the Constitutional Court rejected applications made
according to types of misdemeanours and felonies.

On the other hand, according to the systematic
structure of the Turkish Criminal Code, misdemean-
ours and felonies envisaging the same legal interest
should be dealt with at the same division of the Code
included within Law 4616. However, some offenders
or criminals of the same division did not benefit from
Law 4616. The Constitutional Court decided that it is
contrary to the Constitution to include serious
misdemeanours and felonies within Law 4616 and not
to include less serious misdemeanours and felonies
despite the fact that they are regulated within the
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same division and pursued the same legal interest.
Therefore, the Court annulled these provisions.

Furthermore, the Court considered that by laying
down the same provisions for life sentences and
36 years’ imprisonment, Law 4616 corrupted the
balance which had existed between such sentences.
Therefore, the Court annulled this provision.

The law did not give an option to individuals to benefit
or not to benefit from the law. The law did not provide
rules in favour of individuals who had benefited from
conditional release before the promulgation of this
law. Likewise, it did not provide rules in favour of
prisoners disciplined after promulgation of this law.
Moreover, the law did not ensure provisions in favour
of individuals on whom there is a detention order or a
conviction decision if they do not apply to competent
authorities within one month after promulgation of the
law. The Constitutional Court found that these
provisions created inequalities and unjust results.
Consequently, these provisions were also annulled.

The Constitutional Court decided that some of the
annulled provisions should take effect within six
months after publication of the judgment in the Official
Gazette.

The President, Mr M. Bumin, and the members, E.
Ersoy, S. Akbulut, Y. Acargin, S. Adaly, and A.
Hiner, had dissenting opinions.

Languages:

Turkish.

Identification: TUR-2001-3-012

a) Turkey / b) Constitutional Court/c) /d) 22.11.2001
/ e) K.1999/1 / f) Dissolution of a Political Party / g)
Resmi Gazete (Official Gazette), 22.11.2001, 24591 /
h) CODICES (Turkish).

Keywords of the systematic thesaurus:

1.3.4.7.1 Constitutional Justice — Jurisdiction —
Types of litigation — Restrictive proceedings —
Banning of political parties.

3.8.1 General Principles — Territorial principles —
Indivisibility of the territory.

4.5.10.4 Institutions — Legislative bodies — Palitical
parties — Prohibition.

5.1.3 Fundamental Rights — General questions —
Limits and restrictions.

5.3.27 Fundamental Rights — Civil and political
rights — Freedom of association.

Keywords of the alphabetical index:

Political party, dissolution / Political party, programme
/ Minority, language.

Headnotes:

Including the promotion, protection or dissemination
of languages or cultures other than Turkish in a
political party’s programme runs counter to national
unity and the indivisibility of the state, and is contrary
to Article 78/a-b of the Law on Political Parties and
the Constitution.

Summary:

The Chief Public Prosecutor brought an action
against the Democratic People’s Party to dissolve the
party under different provisions of the Law on Political
Parties and of the Constitution. After completing the
necessary prosecutions the Constitutional Court
dissolved the party because of the following
reasoning.

According to the Constitution and the Law on Political
Parties, the word “Turkish” includes all individuals
having Turkish citizenship without considering his or
her ethnic origin. The defendant party rejected the
concept of a modern nation. The program of the party
depended on racial and regional discrimination. It was
clear that this kind of conception could corrupt the
state order, which depends on territorial and national
unity. Therefore, it was found contrary to the
provisions of Article 78/a-b of the Law on Political
Parties to make any discrimination between Turks
and Kurds in the Party’s manifesto and to assert that
there is an ethnically Kurdish nation which is
subjected to assimilation.

Under Article 81/a-b of the Law on Political Parties it
may not be claimed that there are minorities
depending on national, religious and linguistic
discrimination in the territory of the Turkish Republic.
Itis illegal to try to corrupt national unity by promoting
cultures and languages other than Turkish and
Turkish culture. In the party’s manifesto, it is written
that there are minorities depending on cultural, racial
and language differences in the territory of the
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Turkish Republic. Thus, it was found that the party
aimed to create minorities by protecting, by promoting
and by disseminating languages and cultures other
than Turkish and Turkish culture. Since the Party
manifesto contradicts Article 81/a-b of the Law on
Political Parties, the Democratic People’s Party
needed to be dissolved.

The President, Mr M. Sezer, and the members, Mr H.
Kylyc, MrY. Acargin, MrS. Adaly and Ms F.
Kantarcyoglu, had dissenting opinions on different
points.

Languages:

Turkish.

Ukraine
Constitutional Court

Important decisions

Identification: UKR-2001-3-007

a) Ukraine / b) Constitutional Court / c¢) / d)
10.10.2001 / e) 13-rp/2001 / f) Constitutionality of
provisions contained in Articles 7 and 8 of the Law of
Ukraine “On the state guarantee of recovering the
savings of the citizens of Ukraine” and official
interpretation of the provisions of Articles 22, 41 and
64 of the Constitution (case on the savings of the
citizens) / g) Ophitsiynyi Visnyk Ukrayiny (Official
Gazette), 42/2001 / h).

Keywords of the systematic thesaurus:

2.1.1.43 Sources of Constitutional Law -
Categories — Written rules — International instruments
— European Convention on Human Rights of 1950.
2.1.3.2.1 Sources of Constitutional Law -
Categories — Case-law — International case-law —
European Court of Human Rights.

5.3.37.3 Fundamental Rights — Civil and political
rights — Right to property — Other limitations.

Keywords of the alphabetical index:

Property, control and use / Property, reduced value /
Savings, indexing / Deposit, devaluation, compensation.

Headnotes:

According to Article 41.1 of the Constitution everyone
has the right to possess, to use and to manage his
own property. Money is an object of title, and
constitutes private property (Article 13 of the Law “On
Property”). Article 41.4 of the Constitution ensures
that no one shall be unlawfully deprived of the right to

property.

Article 1 Protocol 1 ECHR guarantees the right to
peaceful enjoyment of possessions. However, a state
may enforce such laws as it deems necessary to
control the use of property in accordance with the
general interest.
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The mechanism established by Article 7 of the Law
on the State Guarantee of Recovery of the Savings of
Ukrainian Citizens (“the Law”), according to which the
savings shall be returned “gradually, depending on
the age of the depositor, the amount of the deposit,
and on other circumstances, within the limits of the
funds, which have been stipulated in the state budget
of Ukraine for the current year” risks to reduce the
possibility of the depositors to dispose of their
property to such an extent that, in practical terms, it
violates their constitutionally guaranteed right to
peaceful enjoyment of possessions.

The provisions of Articles 22, 41 and 64 of the
Constitution are to be understood as covering
deposits in Ukrainian savings banks, where such
deposits are renewed and indexed in conformity with
the law.

Summary:

A group of citizens residing in Kharkiv region
appealed to the Constitutional Court calling it to give
an official interpretation of Articles 22, 41 and 64 of
the Constitution.

Citizens may save funds in the national savings bank
and other credit institutions, manage deposits, and
receive income on deposits in the form of interest or
bonuses, to effect documentary payments according
to the statutes of the specified institutions and issued
subject to the specified procedural rules (Article 384
of the Civil Code of the former Soviet Republic of
Ukraine, “the Civil Code”). The state guarantees the
secrecy of deposits, as well as their preservation and
payment at the first request of the depositor
(Article 384.2 of the Civil Code).

One of the methods to ensure the protection of the
depositor’s title is the ability to reinstate the situation
to that which existed prior to the infringement of this
right (Article 6.1 of the Civil Code).

Subject to the Constitution, the right to private
property is inviolable (Article 41.4 of the Constitution).

The right of the state to limit the possession, use and
management of property is determined also by the
first Protocol to the European Convention on Human
Rights. Each and every person or entity shall have
the right peacefully own his/her property. Neverthe-
less, the state shall have the right “to ratify such acts,
which, in the opinion of the state, are required in
order to provide controls on the use of property
according to the common interest...” (Article 1
Protocol 1 ECHR).

Budgetary shortfalls, the depositors’ age, and other
eventualities may result in the complete loss by the
citizens of their deposits, which would result in a
violation of their constitutional title. Such a view was
stated the case James et al. v. the United Kingdom of
the European Court of Human Rights, dated
21 February 1986.

The Constitutional Court concluded that making
returning the savings of Ukrainian citizens, aliens,
and stateless persons dependant on the age of the
depositor and on “other circumstances” violates the
right to private property guaranteed by Article 41.1 of
the Constitution.

As is specified in the Constitution, the right to private
property, the use and management of property and
any limitation on this right by the state shall be the
same for all citizens. Successors have the right of
succession of deposits on a general basis.

Article 8 of the Law does not deprive successors of
the right to succession of the deposits on a general
basis and acquiring the title to such deposits.

Cross-references:

- James et al. v. the United Kingdom, Decision of
21.02.1986, vol. 98, A-series of the decisions of
the Court.

Languages:

Ukrainian.

Identification: UKR-2001-3-008

a) Ukraine / b) Constitutional Court / c¢) / d)
16.10.2001 / e) 14-rp/2001 / f) Official interpretation
of Article 131.1.1 of the Constitution (case on
appointment of judges) / g) Ophitsiynyi Visnyk
Ukrayiny (Official Gazette), 43/2001 / h).

Keywords of the systematic thesaurus:

4.4.1.3 Institutions — Head of State — Powers —
Relations with judicial bodies.
4.5.2 Institutions — Legislative bodies — Powers.
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4.7.4.1.2 Institutions — Judicial bodies — Organisa-
tion — Members — Appointment.

4.7.4.1.3 Institutions — Judicial bodies — Organisa-
tion — Members — Election.

4.7.5 Institutions — Judicial bodies — Supreme
Judicial Council or equivalent body.

4.7.8 Institutions — Judicial bodies — Ordinary courts.

Keywords of the alphabetical index:

Judge, appointments board / Judge, appointment,
commission, power of proposal.

Headnotes:

In the Constitution, the dichotomy between election
and appointment of a professional judge designates
different procedures for holding an office of judge and
different forms of acts on this matter, which are
ratified accordingly by the President of Ukraine or the
parliament (Verkhovna Rada).

The concept of “appointment of judges to hold office”,
as used in Article 131.1.1 of the Constitution, shall be
understood as relating to those persons appointed by
the President of Ukraine for the first time as a
professional judge of a court of general jurisdiction for
the term of five years.

Summary:

According to Article 131.1.1 of the Constitution the
Supreme Council of Justice shall, amongst other,
make submissions on the appointment of judges.

Article 85 of the Constitution, as it relates to the
competences of the parliament (Verkhovna Rada) for
staff matters, mentions the concepts of appointment
and election. Judges for courts of general jurisdiction
are to be elected (Articles 85.1.27, 127 and 128 of the
Constitution) while other officials are to be appointed.
The decisions on appointment and election are to be
enacted as a decree of the parliament.

The Constitutional Court concluded that the concepts
of appointment and of election for judges in courts of
general jurisdiction are different.

As regards the appointment of judges for courts of
general jurisdiction, it is the Supreme Council of
Justice that makes a submission to the President of
Ukraine on the first appointment of professional
judges for five years.

The mechanism of electing the citizens of Ukraine to
hold the office of judge is implemented by the

Supreme Council of Justice and the Qualification
Commission of Judges.

The functions of the Qualification Commission of
Judges and the Supreme Council of Justice for the
first appointment and election demonstrate that they
are assigned different procedures for selecting judges
for courts of general jurisdiction. This highlights the
difference in the authorities of the Qualification
Commission of Judges and the Supreme Council of
Justice as to the candidates to hold an office of judge.
The Supreme Council of Justice, on recommendation
of the Qualification Commission of Judges, makes a
submission to the President on the appointment of a
citizen to hold an office of judge for the first time. The
election process of judges is permanently provided by
the parliament as a collegiate body of legislative
authorities considering the conclusions made by the
Qualification Commission of Judges.

The Supreme Council of Justice makes submissions
for appointment of judges, chairpersons for courts of
general jurisdiction, their deputies and their retirement
from these offices. An analysis of the Constitution
reveals that it contains no provisions on the
appointment or election of the chairperson for courts
of general jurisdiction, vice-chairpersons and their
dismissal. Appointment for the administrative offices
of chairpersons for other courts of general jurisdiction
and their deputies may be defined exclusively by
legislation (Article 92.1.14 of the Constitution).

Languages:

Ukrainian.

Identification: UKR-2001-3-009

a) Ukraine / b) Constitutional Court / c¢) / d)
14.11.2001 / e) 15-rp/2001 / f) Constitutionality of
paragraph 4.1 of the Regulation on Passport Service
of the Ministry of Internal Affairs, approved by the
Cabinet of Ministers (the domicile registration case) /

g)/h).
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Keywords of the systematic thesaurus:

2.1.1.42 Sources of Constitutional Law -
Categories — Written rules — International instruments
— Universal Declaration of Human Rights of 1948.
2.1.1.43 Sources of Constitutional Law -
Categories — Written rules — International instruments
— European Convention on Human Rights of 1950.
2.1.1.4.6 Sources of Constitutional Law -
Categories — Written rules — International instruments
— International Covenant on Civil and Political Rights
of 1966.

3.13 General Principles — Legality.

5.1.3 Fundamental Rights — General questions —
Limits and restrictions.

5.3.10 Fundamental Rights — Civil and political
rights — Rights of domicile and establishment.

Keywords of the alphabetical index:
Residence, free choice / Residence, permit / Propiska.
Headnotes:

The system of ‘propiska” (registration of the
population’s place of residence), as established by
Section 4.1 of the Regulation on the Passport Service
of the Ministry of Internal Affairs, requiring a person to
obtain, prior to changing of place of residence, a
special permit is inconsistent with the freedom of
movement guaranteed by Article 3.1 of the Constitu-
tion.

Summary:.

Members of the parliament applied to the Constitu-
tional Court and requested the Court to declare
Section 4.1 of the Regulation on the Passport Service
of the Ministry of Internal Affairs unconstitutional. The
Court established that the Passport Service organises
work related to documenting the population,
‘propiska” (registration of the population’s place of
residence), cancellation of such registration,
monitoring the residents at their place of residence,
and other similar services.

The Constitutional Court noted that pursuant to
Article 33 of the Constitution, everyone who is legally
present in Ukraine has freedom of movement, free
choice of a place of residence and freedom to leave
Ukraine. Freedom of movement and freedom to
choose a place of residence are essential guarantees
of individual freedom and constitute inviolable and
incontestable rights (pursuant to the Article 21 of the
Constitution). As such, they shall not be restricted,
except in cases envisaged by Article 64.1 of the
Constitution.

The right to freedom of movement and free choice of
a place of residence, as inviolable human rights, are
supported by international legal instruments: the
General Declaration of Human Rights of 1948, the
International Pact on Civil and Political Rights of
1966, and Protocol 4 of the European Convention on
Human Rights. Article 2 Protocol 4 ECHR sets forth
the rule, pursuant to which the exercise of the right to
freedom of movement and freedom to choose a place
of residence may not become subject to any
restrictions except for those provided for by
legislation.

Pursuant to Article 92.1.1 of the Constitution, rights
and freedoms of citizens and other individuals, and
guarantees of exercising such rights and obligations,
shall be determined solely by legislation. The Court
noted that analysis of the regulations subject to this
legislation shows that “propiska” (registration of
official residence) has a generally restrictive nature
and is executed on the basis of departmental
regulations.

Section 4.1 of the Regulation on the Passport Service
of the Ministry of Internal Affairs, approved by the
Cabinet of Ministers on 10 October 1994, no. 700,
pursuant to which the Passport Service applies its
restrictive procedure to the choice of a place of
residence, is in contradiction to Articles 33.1 and 64.1
of the Constitution.

Languages:

Ukrainian.

Identification;: UKR-2001-3-010

a) Ukraine / b) Constitutional Court / c) / d)
04.12.2001 / e) 16-rp/2001 / f) Constitutionality of
provisions contained in Article 12.2 of the Law of
Ukraine “On local state administrations” (case on
association office in local state administration with the
deputy mandate of local radas) / g) Ophitsiynyi
Visnyk Ukrayiny (Official Gazette), 50/2001 / h).

Keywords of the systematic thesaurus:

4.6.9 Institutions — Executive bodies — The civil
service.
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4.8.3 Institutions — Federalism, regionalism and
local self-government — Municipalities.

5.2.1.4 Fundamental Rights — Equality — Scope of
application — Elections.

5.3.29 Fundamental Rights — Civil and political
rights — Right to participate in political activity.
5.3.39.2 Fundamental Rights — Civil and political
rights — Electoral rights — Right to stand for election.

Keywords of the alphabetical index:

Deputy, local council / Incompatibility, local govern-
ment / Incompatibility, public office / Functions,
concurrent exercise.

Headnotes:

According to Article 42.2 of the Constitution, the
entrepreneurial activity of deputies, state officials,
public servants and officials of autonomous local self-
government authorities is restricted by law.

The provisions of Article 12.2 of the Law on Local
State Administration, precluding heads of local state
bodies, their deputies, and managers of departments,
divisions and other local structural units to “have
other representative mandates”, are unconstitutional
inasmuch they represent an unlawful limitation to the
right of these persons to be elected guaranteed by
Article 38.1 of the Constitution.

Summary:

Article 12.2 of the Law on Local State Administration
(“the Law”) establishes that heads of local state
bodies, their deputies, and managers of departments,
divisions and other local structural units may not
become people's deputies of Ukraine or hold a
representative mandate. The provisions contained in
Article 12.2 of the Law do not restrict the right,
stipulated in Article 38.1 of the Constitution, to be
elected to a public authority and/or a local autono-
mous authority.

The right of citizens “to be elected to a public
authority and/or a local autonomous authority” (which
is a “passive” electoral right) may not be interpreted
literally, as it contradicts the responsibility of the
voters to vote for, and elect to office, specific citizens.
The right to run for elections does not prevent
deputies of radas (local state bodies), from meeting
the necessary criteria. No prohibition to run for office
is contained in Article 12 of the Law. The right to be
elected is not identical to the right to have an
appropriate representative mandate, acquired by
citizens who are brought into power at elections:

people have the right to receive or to refuse this
mandate.

The Constitutional Court considered that the
provisions contained in Article 12.2 of the Law,
according to which the local government officials may
not be elected to parliament or hold any other
representative mandate, deals with the subject of
incompatibility. Article 78.2 of the Constitution states
that Ukrainian parliamentarians may not hold other
representative mandates or act as civil servants. No
other representative mandate may be given to the
President of Ukraine (Article 103.4 of the Constitu-
tion). Professional judges may not acquire repre-
sentative mandates (Article 127.2 of the Constitution).
In conformity with the Decision of the Constitutional
Court of Ukraine dated 13 May 1998, 6-rp/98, the
deputies of local radas may be heads or deputy
heads of local state administrations, managers of
local structural units or local state prosecutors.

The managers of central and local executive
authorities do not have the right to combine their
function with other jobs, with the exception of
teaching and scientific and creative research
effectuated during non-working hours, and cannot be
directors of “for profit” organisations (Article 120.1 of
the Constitution). On the other hand, no incompatibil-
ity is mentioned in respect of the right to be elected
as a deputy of local radas.

Citizens holding head offices of local state administra-
tions, their deputies, and managers of departments,
divisions and other local structural units, are only
subject to limitations established by the law in cases
stipulated by the Constitution.

Cross-references:
- Decision of 13.05.1998 (6-rp/98).
Languages:

Ukrainian.

Identification: UKR-2001-3-011

a) Ukraine / b) Constitutional Court / c¢) / d)
06.12.2001 / e) 17-rp/2001 / f) Compliance with the
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Constitution of Ukraine of Articles 5.1, 6.3 and 32 of
the Law of Ukraine “On the product sharing
agreements” (case on the product sharing agree-
ments) / g) / h).

Keywords of the systematic thesaurus:

3.21 General Principles — Equality.

4.5.2 Institutions — Legislative bodies — Powers.
4.6.2 Institutions — Executive bodies — Powers.
4.6.10.1.1 Institutions — Executive bodies — Liability
— Legal liability — Immunity.

4.10.8 Institutions — Public finances — State assets.

Keywords of the alphabetical index:

Concession / Resource, mineral / Property, public,
use / Immunity, state.

Headnotes:

According to Article 116 of the Constitution, the
Council of Ministers administers the management of
state property in accordance with the law, organises
and ensures the exercising of the foreign economic
activities within Ukraine (Sections 5 and 8).

Being the holder of the title, the state cannot be
devoid, by law, neither of its automatic judicial
immunity, nor of the consistency of jurisprudence and
compliance with court decisions in product-sharing
agreements made with the participation of foreign
investor(s).

Summary:

Article 5.1 of the Law provides that the Permanent
Interdepartmental Commission of the Cabinet of
Ministers of Ukraine (“the Interdepartmental
Commission”) is the body in charge to address the
issues related to the drafting and performance of the
product sharing agreements. The Interdepartmental
Commission has none of the characteristics of a
central executive authority. It is an auxiliary collegiate
authority of the Cabinet of Ministers which wields no
state power.

Article 6.3 of the Law does not allow for making
amendments to the approved subject or to the
specified procedure relating to lists of mineral deposit
sites, which are subject to agreements or to tenders
for making product-sharing agreements or on which
the Interdepartmental Commission or the working
authority thereof negotiated on the means for making
such agreement.

The Constitutional Court was of opinion that this
article contradicted Articles 6, 8, 75, 85 and 91 of the
Constitution.

In particular, it was considered that the article restricts
the legislative authority of the parliament (Verkhovna
Rada) — Articles 75, 85.1.3 and 91 of the Constitution
— since it limited its authority to make amendments to
the parliament approved list of mineral deposit sites
that are of special scientific, cultural or natural
reserve value, and which may not constitute an object
of the product-sharing agreements.

Article 32 of the Law establishes the unconditional
disqualification of the state from judicial immunity,
and does not allow immunity for protecting consisten-
cy in jurisprudential decisions, and for compliance
with judicial decisions, which are provided for as
binding in the product sharing agreements made with
participation of foreign investor(s).

Acting as a party to a product-sharing agreement
(Articles 4.1 and 5.1 of the Law), as a subject of
property rights (Articles 20 and 23 of the Law), the
state — represented by the Cabinet of Ministers of
Ukraine and with the participation of the Parliament of
the Autonomous Republic of Crimea or local self-
government authorities — is in an unequal situation as
regards the law, as it is unable to freely provide for
important terms and conditions of the agreement.

Languages:

Ukrainian.

Identification: UKR-2001-3-012

a) Ukraine / b) Constitutional Court / c¢) / d)
13.12.2001 / e) 18-rp/2001 / f) Compliance with the
Constitution of Ukraine Articles 2.4, Articles 6.2, 10.1
and 10.2 of the Law of Ukraine “On youth and
children's non-government organisations” (case on
youth organisations) / g) / h).

Keywords of the systematic thesaurus:

3.3.3 General Principles — Democracy — Pluralist
democracy.
3.5 General Principles — Social State.
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3.9 General Principles — Rule of law.
5.3.27 Fundamental Rights — Civil and political
rights — Freedom of association.

Keywords of the alphabetical index:

Association, state funding / Organisation, non-
governmental / Organisation, youth and children /
Public life, diversification, principle.

Headnotes:

A legislative provision providing for the association of
the majority of the existing youth and children's non-
government organisations is contrary to the
constitutionally guaranteed freedom of association.
The association of the majority of such organisations
may only be decided on the basis of the free
declaration of intent expressed by the members of
such non-government organisations themselves.

Recognising the right to receive financial support for
activities of youth and children's non-government
organisations at the expense of the state budget only
to those “unions, whose members are the majority of
the registered all-Ukrainian youth and children's non-
government organisations” (Article 10.1 and 10.2 of
the Law) violates the constitutionally guaranteed
human right to freedom of association.

Summary:

The right to freedom of association is one of the main
political rights of persons. The principle of diversity of
society provides the foundation for the exercise of
constitutional rights and establishment of the civil
institutions.

Article 1 of the Constitution proclaims Ukraine as a
democratic, social and state based on the rule of law.
The social state is to provide for the development and
support of society and public institutions, including
through the target spending for the costs of “social
needs” (Article 95.2 of the Constitution). The
responsibility of the constitutional state is non-
interference in individual's right to freedom of
association, and in the activities of such associations.

It was submitted that the provisions of Article 2.4 of
the Law that determine the specific union combining
the majority of youth and children's non-government
organisations, violate the constitutional principles of
diversification of the public life, since they assign an
exclusive monopoly status to only one of the relevant
civic associations.

Article 6.2 of the Law stipulates that the youth
movement in Ukraine is co-ordinated by the Ukrainian
National Committee of Youth Organisations, which
enjoys the status of an all-Ukrainian union of youth
and children's non-government organisations. The
state has assigned the Committee as the youth
movement coordinator in Ukraine and has estab-
lished the statutory objectives of their civic associa-
tions. Such an action of the state contradicts the
principle of diversification of the public life and
violates the right to freedom of association, in
particular the possibility of freely deciding upon valid
objectives of different organisations and activities by
the participants of civic associations themselves, in
conformity with Article 36.1 of the Constitution.

The Constitutional Court has concluded that
Articles 2.4, 6.2, 10.1 and 10.2 of the Law on Youths’
and Children's Non-government Organisations (“the
Law”) are unconstitutional and charged the parlia-
ment (Verkhovna Rada) to making the Law comply
with this decision.

Languages:

Ukrainian.

Identification: UKR-2001-3-013

a) Ukraine / b) Constitutional Court / c¢) / d)
21.12.2001 / e) 19-rp/2001 / f) Compliance with the
Constitution of Ukraine of Articles 5.3 and 6.7 of the
Law of Ukraine “On the Verkhovna Rada of the
Autonomous Republic of Crimea” (case on compati-
bility of the mandate of the deputy of ARC's
Verkhovna Rada with other activities) / g) / h).

Keywords of the systematic thesaurus:

3.4 General Principles — Separation of powers.
4.5.11 Institutions — Legislative bodies — Status of
members of legislative bodies.

4.6.4.4 Institutions — Executive bodies — Composi-
tion — Status of members of executive bodies.

4.8.6 Institutions — Federalism, regionalism and
local self-government — Institutional aspects.
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Keywords of the alphabetical index:

Mandate, concurrent exercise / Incompatibility, public
office.

Headnotes:

The exercise of state power in Ukraine on the basis of
the principle of separation of powers (Article 6.1 of
the Constitution) does not affect the division of
authorities on which the organisation and activities of
the parliament (Verkhovna Rada) of Crimea and the
Council of Ministers of Crimea are based. The
specific features of the authority, organisation and
activity of the authorities of Crimea are not be bound
by the principle of separation of powers.

Summary:

The President appealed to the Constitutional Court on
the constitutionality of Article 5.3 of the Law on the
Parliament (Verkhovna Rada) of the Autonomous
Republic of Crimea (the Law) providing that “the
deputies of the Parliament of the Autonomous
Republic of Crimea may not simultaneously be
members of the Council of Ministers of the Autono-
mous Republic of Crimea (“Crimea”), or representa-
tives of the President in Crimea, and have any
additional representative mandates”, and Article 6.7
stating that whenever a deputy holds an office which
is incompatible with his mandate as a deputy, his
authorities shall be terminated.

The Constitutional Court noted that there is no
provision, in the Constitution, that prohibits members
of the Council of Ministers of Crimea or the perma-
nent representatives of the President of Ukraine in
Crimea, to be elected to the Parliament of Crimea
and to become deputies in a representative authority
of Crimea. A deputy of the Verkhovna Rada of
Crimea is also permitted to be a member of the
Council of Ministers of Crimea or a representative of
the President of Ukraine in Crimea, and none of his
concurrent powers have to be terminated.

Furthermore, it was noted that neither the Constitu-
tion nor the Law on Representation of the President
of Ukraine in the Autonomous Republic of Crimea
provide for the prohibition on the permanent
representative of the President of Ukraine in Crimea
serving as a deputy of the Verkhovna Rada of Crimea
at the same time.

The Constitutional Court therefore concluded that
Articles 5.3 and 6.7 do not conform to the Constitu-
tion. It also underlined the necessity to terminate the
constitutional proceedings in the case of matters of

compliance with the Constitution of an article of the
law.

Languages:

Ukrainian.

Identification: UKR-2001-3-014

a) Ukraine / b) Constitutional Court / c¢) / d)
27.12.2001 / e) 20-rp/2001 / f) Compliance with the
Constitution of Ukraine of the Decree of the
Presidium of the Verkhovna Rada of Ukraine “On
temporary termination of the activity of the Com-
munist Party of Ukraine” and “On the interdiction of
the activity of the Communist Party of Ukraine” (case
on the Decree of the Presidium of the Verkhovna
Rada of Ukraine on the Communist Party of Ukraine)

/g)/h).
Keywords of the systematic thesaurus:

3.4 General Principles — Separation of powers.

3.9 General Principles — Rule of law.

4.5.10.4 Institutions — Legislative bodies — Political
parties — Prohibition.

Keywords of the alphabetical index:
Political party, succession.
Headnotes:

In accordance with Article 37.4 of the Constitution,
the activities of the civic associations or political
parties may be prohibited only through judicial
procedure.

Having prohibited the activities of the CPU, the
Presidium of the parliament (Verkhovna Rada) of
Ukraine undertook the functions of investigative and
judicial authorities, therefore violating the constitu-
tionally guaranteed principle of the separation of
powers (Article 6).
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Summary:

The Communist Party of Ukraine (the CPU) was
registered by the Ministry of Justice of the former
Ukrainian Soviet Socialist Republic (“UkrSSR”) on
22 July 1991. It was registered as a newly founded
political party based on the Decree of the Presidium
of the parliament (Verkhovna Rada) of UkrSSR “On
procedure for registration of civic associations”. The
Party was subject to the procedure, specified by the
temporary provisions for consideration of the
applications on registration of charters for civic
associations, and approved by the Decree of the
Council of Ministers of UKrSSR.

The CPU enjoyed the status of an independent
political organisation and its objectives and validity in
the period from 19-21 August 1991 did not contradict
conditions of organisation and activities of the political
parties and non-governmental organisations set out in
Article 37.1 of the Constitution.

In conformity with Article 4.2 of the Constitution of
UkrSSR, governmental and non-governmental
organisations, as well as officials, were obliged to
comply with the Constitution of USSR, the Constitu-
tion of UkrSSR and Soviet law, including the Law of
the USSR on public associations, which stated that
associations may be dissolved only by a decision of a
court (Article 22). The provisions of the Law on the
possibility of dissolution of civic associations (political
parties) subject to the judicial procedure were binding
upon the public authorities. These provisions coincide
with Article 37.4 of the current Constitution stating the
possibility of prohibiting the activities of civic
associations only by way of judicial procedure.

The Constitutional Court found that the Presidium of
the parliament (Verkhovna Rada) of Ukraine's
ratification of the Decrees on respectively, “temporary
suspension of the activities of the CPU” and “the
prohibition of the activities of the CPU” violated
Articles 6 and 19 of the Constitution, which state that
public authorities are to act within the limits deter-
mined for them by the Constitution, and in compliance
with the laws of Ukraine.

In compliance with the 1977 Constitution of the USSR
(Article 6) and the 1978 Constitution of UKrSSR
(Article 6), the Communist Party of the Soviet Union
(“CPSU”) was defined as the guiding and directing
force of Soviet society, and the core of its political
system, and of its government and non-governmental
organisations. In contrast with non-government
organisations (trade unions, cooperative associations
etc.) the previous Constitution did not refer specifical-
ly to such organisations (Article 7 of the Constitution
of UkrSSR). The Communist Party of Ukraine, which

was registered on 22 July 1991 specifically as a civic
association, is not a legal successor of the CPSU or
of the Communist Party of Ukraine as a part of the
CPSU.

The conclusion of the Constitutional Court on the
unconstitutionality of the Decrees of the Presidium of
the Parliament of Ukraine dated 26 and 30 August
1991 is to entail no legal consequences concerning
nationalisation of the CPSU and the structure of this
party, which was active in Ukraine until 22 July 1991
(Law of Ukraine “On nationalisation of the property of
the Communist Party of Ukraine and of the CPSU”).

The Decrees of the Presidium of the Parliament of
Ukraine “On temporary suspension of the activities of
the Communist Party of Ukraine” dated 26 August
1991, and “On the prohibition of the activities of the
Communist Party of Ukraine” dated 30 August 1991,
are inconsistent with the Constitution of Ukraine.

Languages:

Ukrainian.
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United Kingdom

House of Lords

Introduction

On 12 November 2001, the United Kingdom (U.K.)
Parliament approved an order laid before it by the
Secretary of State for the Home Department (interior
minister) proposing the U.K.s derogation from
Article 5.1 ECHR. The “Human Rights Act 1998
(Designated Derogation) Order 2001 (S.I. 2001
no. 3644)” came into force on 13 November 2001.

The Order stated that since the terrorist attacks in
New York, Washington, D.C. and Pennsylvania on
11 September 2001, there existed a terrorist threat to
the U.K. from persons suspected of involvement in
international terrorism. In particular, there were
foreign nationals present in the U.K. suspected of
being concerned in international terrorism, of being
members of organisations so concerned or of having
links with members of such organisations, who posed
a threat to the national security of the U.K.

Therefore, according to the Order, a public emergen-
cy, within the meaning of Article 15.1 ECHR, existed
in the U.K. As a result, provision was made in the
Anti-terrorism, Crime and Security Act 2001 for an
extended power to arrest and detain a foreign
national which will apply where it is intended to
remove or deport the person from the U.K. but where
removal or deportation is not for the time being
possible, with the consequence that the detention
would be unlawful under existing domestic law
powers. The extended power to arrest and detain will
apply where the Secretary of State issues a certificate
indicating his belief that the person’s presence in the
U.K. is a risk to national security and that he suspects
the person of being an international terrorist. That
certificate will be subject to an appeal to the Special
Immigration Appeals Commission (“SIAC"),
established under the Special Immigration Appeals
Commission Act 1997, which will have power to
cancel it if it considers that the certificate should not
have been issued. There will be an appeal on a point
of law from a ruling by SIAC. In addition, the
certificate will be reviewed by SIAC at regular
intervals. SIAC will also be able to grant bail, where
appropriate, subject to conditions. It will be open to a
detainee to end his detention at any time by agreeing
to leave the U.K. If, at any time, in the government’s
assessment, the public emergency no longer exists or
the extended power is no longer strictly required by

the exigencies of the situation, then the Secretary of
State will, by order, repeal the decision.

The Order goes on to state that Article 5.1.f ECHR
permits the detention of a person with a view to
deportation only in circumstance where “action is
being taken with a view to deportation” (Chahal v.
United Kingdom (1996) 23 EHRR 413, para-
graph 112). In Chahal, the European Court of Human
Rights indicated that detention will cease to be
permissible under Article 5.1.f ECHR if deportation
proceedings are not prosecuted with due diligence
and that it was necessary in such cases to determine
whether the duration of the deportation proceedings
was excessive (paragraph 113). In some cases,
where the intention remains to remove or deport a
person on national security grounds, continued
detention may not be consistent with Article 5.1.f
ECHR as interpreted by the Court in Chahal. This
may be the case if the person has established that
removal to their own country might result in treatment
contrary to Article 3 ECHR, which prevents removal
or deportation to a place where there is a real risk
that the person will suffer treatment contrary to that
article. If no alternative destination is immediately
available then removal or deportation may not, for the
time being, be possible even though the ultimate
intention remains to remove or deport the person
once satisfactory arrangements can be made. In
addition, it may not be possible to prosecute the
person for a criminal offence given the strict rules on
the admissibility of evidence in the criminal justice
system of the U.K. and the high standard of proof
required.

According to the Order, there may be cases where,
notwithstanding a continuing intention to remove or
deport a detained person, it is not possible to say that
“action is being taken with a view to deportation”
within the meaning of Article 5.1.f ECHR. To the
extent that the exercise of the extended power may
be inconsistent with the U.K’s obligations under
Article 5.1 ECHR, the government decided to avail
itself of the right of derogation conferred by Arti-
cle 15.1 ECHR and will continue to do so until further
notice.

The full text of the Order and the official explanatory
note are available at Her Majesty’s Stationary Office
website:

http://www.hmso.gov.uk/si/si2001/20013644.htm.
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Important decisions

ldentification: GBR-2001-3-008

a) United Kingdom / b) House of Lords / c) / d)
11.10.2001 / e) / f) Secretary of State for the Home
Department v. Rehman / g) [2001] United Kingdom
House of Lords 47 / h) [2001] 3 Weekly Law Reports
877; The Times, 15.10.2001; CODICES (English).

Keywords of the systematic thesaurus:

3.4 General Principles — Separation of powers.

3.18 General Principles — Margin of appreciation.
4.7.12 Institutions — Judicial bodies — Special courts.
5.1.1.2 Fundamental Rights — General questions —
Entitlement to rights — Foreigners.

5.3.9 Fundamental Rights — Civil and political rights
— Right of residence.

5.3.13.15 Fundamental Rights — Civil and political
rights — Procedural safeguards and fair trial — Rules
of evidence.

Keywords of the alphabetical index:

Immigrant, expulsion / National security, threat /
Administrative  authority, discretionary power [/
Terrorism, fight / Proof, standard.

Headnotes:

When determining whether somebody was “a threat
to national security” for the purposes of a decision to
refuse a foreign national indefinite leave to remain in
the U.K., the Secretary of State for the Home
Department (U.K. interior minister) was entitled to
interpret such a threat to include action against a
foreign state that may indirectly affect the security of
the U.K. The adverse effect on the U.K. of the
person’s activities does not have to be direct or
immediate. International co-operation in combating
terrorism between states involves a large element of
policy which is primarily a matter for the Secretary of
State.

Summary:.

R. was a Pakistani national granted entry into the
U.K. in January 1993 to work as an Islamic minister of
religion in Oldham. He later applied for indefinite
leave to remain which was refused in Decem-
ber 1998. The Secretary of State said that he was
satisfied R. was involved in an Islamic terrorist
organisation and that it was undesirable to permit him
to remain in the U.K. as his presence represented a
danger to national security. The Secretary of State

informed R. of his right to appeal against his decision
under the Special Immigration Appeals Commission
Act 1997 to a special tribunal (the Commission).

In an open statement to the Commission, the
Secretary of State said that the appellant and his U.K.
followers were unlikely to carry out acts of violence in
the U.K.; his activities directly supported terrorism in
the Indian subcontinent; he was partly responsible for
an increase in Muslims in the U.K. who had
undergone militant “jihad” training; his activities
encouraged the radicalisation of the British Muslim
community; and that he intended to further the cause
of a terrorist organisation abroad.

The Commission considered his appeal in open and
closed sessions in August 1999. They held that the
expression “national security” should be construed
narrowly only to include engagement in or promotion
of violent activity targeted at the U.K., its system of
government or its people, including activities directed
against a foreign government if that government is
likely to take reprisals against the U.K. They
concluded that the Home Secretary failed to satisfy a
“high civil balance of probabilities” that the appellant’s
deportation was in the public good because he
engaged in conduct that endangered the national
security of the U.K.

The Secretary of State appealed to the Court of
Appeal who held the Commission had taken too
narrow a view of what could constitute a threat to
national security and that the test was not whether it
had been shown “to a high degree of probability” that
the individual was a danger to national security;
rather a global approach should be adopted taking
into account the executive’s policy with regard to
national security. They allowed the appeal. R.
appealed to the House of Lords.

The House of Lords held that the “interests of national
security” cannot be used by the Secretary of State to
justify the deportation of any individual. There must
be some possibility of risk or danger to the security or
well-being of the nation. But the risk does not have to
amount to a “direct threat”. Nor is national security
limited to action targeted at the U.K., its government
or its people.

In contemporary world conditions, action against a
foreign state may be capable indirectly of affecting
the security of the U.K. The sophistication of means
available to terrorists to attack other states may affect
the safety and well-being of the U.K. or its citizens. To
require a “direct” threat to national security limits the
discretion of the executive too tightly. There must be
a real possibility of an adverse effect on the U.K. but
it does not have to be direct or immediate. Whether
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there is a real possibility is a matter to be weighed up
by the Secretary of State and balanced against the
possible injustice to the individual facing deportation.

Reciprocal co-operation between the U.K. and other
states in combating international terrorism is capable
of promoting national security. This involves a large
element of policy which is primarily for the Secretary
of State. The Secretary of State can claim that
preventative or precautionary action is justified. If an
act is capable of creating indirectly a real possibility of
harm to national security it is in principle wrong to say
that the state must wait until action is taken which has
a direct effect against the U.K.

The U.K. is not obliged to harbour a terrorist who is
currently taking action against some other state if that
other state could realistically be seen by the
Secretary of State as likely to take action against the
U.K. and its citizens.

Therefore, the House of Lords held that the
Commission had applied too narrow a definition of
national security.

In English law for centuries the courts have required
varying standards of proof of the existence of facts,
depending on the context. In civil proceedings in
order to succeed it is only necessary to prove the
existence of facts on the balance of probabilities. In
criminal proceedings the prosecution must prove the
existence of facts beyond reasonable doubt. The
incorporation of the Human Rights Convention into
English law and a number of other factors have
resulted in the introduction of the concept of varying
degrees of proof depending on the importance of the
issue at stake.

In the present case the House of Lords held that
fairness required the state had to prove a threat to
national security to the civil standard of proof, that on
a balance of probabilities it is more likely than not.
But, in regarding all the information in his possession
about the activities and connections of the person,
the Secretary of State is entitled to have regard to
precautionary and preventative principles rather than
to wait until directly harmful activities have taken
place. He is not merely finding facts but forming an
executive judgment or assessment. There must be
material on which he can proportionately and
reasonably conclude there is a real possibility of
activities harmful to national security, but he does not
have to be satisfied that all the material before him is
proved, and his conclusion justified, to a “high civil
degree of probability”.

The Commission was therefore wrong to insist the
Secretary of State prove his case “to a high degree of
probability”.

Two of their lordships noted that, whilst their
judgments were written before the terrorist attacks in
the U.S.A. on 11 September, those events underlined
the importance of entrusting to executive discretion
decisions involving national security.

The appeal was dismissed.

Languages:

English.

Identification: GBR-2001-3-009

a) United Kingdom / b) House of Lords / c) / d)
29.11.2001 / e) / f) R v. Director of Public Prosecu-
tions, ex parte Dianne Pretty / g) [2001] United
Kingdom House of Lords 61 / h) [2001] 3 Weekly Law
Reports 1598; The Times, 05.12.2001; CODICES
(English).

Keywords of the systematic thesaurus:

2.1.1.43 Sources of Constitutional Law -
Categories — Written rules — International instruments
— European Convention on Human Rights of 1950.
5.2.2.8 Fundamental Rights — Equality — Criteria of
distinction — Physical or mental disability.

5.3.1 Fundamental Rights — Civil and political rights
— Right to dignity.

5.3.3 Fundamental Rights — Civil and political rights
— Prohibition of torture and inhuman and degrading
treatment.

5.3.4.1 Fundamental Rights — Civil and political
rights — Right to physical and psychological integrity —
Scientific and medical treatment and experiments.
5.3.17 Fundamental Rights — Civil and political
rights — Freedom of conscience.

5.3.31 Fundamental Rights — Civil and political
rights — Right to private life.
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Keywords of the alphabetical index:

Criminal procedure / Euthanasia / Mercy Kkilling /
Prosecutor, undertaking not to prosecute, refusal /
Suicide, assisted, crime / Right to die.

Headnotes:

The prohibition, by virtue of the Suicide Act 1961, of a
person assisting another in committing suicide was
not incompatible with the European Convention on
Human Rights. The Director of Public Prosecutions
correctly refused to undertake not to prosecute where
a sufferer of motor neurone disease wished her
husband to assist her commit suicide.

Summary:.

P. appealed from a decision of the Divisional Court
that the Director of Public Prosecutions (DPP) had
correctly refused to undertake not to prosecute P.'s
husband if he assisted her commit suicide. P. was a
sufferer of motor neurone disease and had only a
short time to live. She wished to avoid a painful death
and to die at a time of her choosing, with her
husband’s assistance. P.’s physical incapacity meant
she would require assistance to commit suicide.
Section 2.1 of the Suicide Act 1961 made it a criminal
offence for a person to aid or abet the suicide of
another. P.’s husband sought an undertaking from the
DPP not to prosecute if he helped P. commit suicide.
The DPP refused to give an undertaking on the
ground that he had no power to give such undertak-
ings before the commission of crimes.

P. argued that Section 2.1 of 1961 Act was incompat-
ible with the European Convention on Human Rights;
Article 2 ECHR, when read with Articles1 and 2
Protocol 6 ECHR, guaranteed that an individual could
choose whether or not to live; the DPP's refusal
subjected P. to inhuman or degrading treatment in
breach of Article 3 ECHR,; Article 8 ECHR contained
a right to self-determination, which included a right to
choose when and how to die; Article9 ECHR
guaranteed P.’s right to believe in assisted suicide;
the U.K’s blanket ban on assisted suicides was
disproportionate in view of P. being in full command
of her mental faculties, the absence of harm to
anyone else, the imminence of her death and her
willingness to commit suicide herself were she able
to; and Article 14 ECHR had been breached because
the DPP’s refusal discriminated against her as a
disabled person.

The House of Lords held that there was no infringe-
ment of P’s rights under the European Convention on
Human Rights.

Article 2 ECHR (right to life): the thrust of the
language of the article reflected the sanctity of life,
protecting the right to life and preventing the
deliberate taking of life except in narrowly defined
circumstances. Article2 ECHR could not be
interpreted as conferring a right to die or to enlist the
aid of another in bringing about one’s own death.

Article 3 ECHR (prohibition of torture): this article
enshrined one of the fundamental values of
democratic societies. Its prohibition of the proscribed
treatment was absolute, not to be derogated from
even in times of war or national emergency. Article 3
ECHR obliged states to respect the physical and
human integrity of individuals.

The absolute and unqualified prohibition on a
member state inflicting the proscribed treatment in
Article 3 ECHR required “treatment” not to be given
an unrestricted or extravagant meaning. It could not
be suggested that the DPP or any other agent of the
U.K. was inflicting the proscribed treatment on P.,
whose suffering derived from her disease.

It was not possible to interpret the DPP’s refusal to
grant immunity from prosecution to P.’s husband, if
he committed a crime, as falling within the negative
prohibition of Article 3 ECHR.

If Article 3 ECHR did apply and there was no breach
of the negative prohibition in the article, the state’s
positive obligation to take action to prevent the
subjection of individuals to proscribed treatment was
not absolute and unqualified. While states are
absolutely forbidden to inflict the proscribed treatment
on individuals within their jurisdiction, the steps
appropriate or necessary to discharge a positive
obligation would be more judgmental, more prone to
variation from state to state, more dependent on the
opinions and beliefs of the people and less suscepti-
ble to any universal injunction.

The U.K. was not under a positive obligation to
ensure that a competent, terminally ill, person who
wished but was unable to take his or her own life
should be entitled to seek the assistance of another
without that other being exposed to the risk of
prosecution.

Article 8 ECHR (right to respect for private and family
life): the Court held that this right was not engaged at
all. Nothing in the Strasbourg jurisprudence
suggested otherwise. If that was wrong the infringe-
ment was justifiable under Article 8.2. ECHR.

Assisted suicide and consensual killing were unlawful
in all Convention countries except the Netherlands,
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but even there P.’s husband would be liable if he
were to assist P. take her own life.

Article 9 ECHR (freedom of thought): P. might have a
sincere belief in the virtue of assisted suicide; she
was free to hold and express that belief. But the right
to such a belief could not found a requirement that
her husband should be absolved from the conse-
quences of conduct which, although consistent with
her belief, was proscribed by the criminal law.

Article 14 ECHR (prohibition of discrimination): the
Strasbourg Court had repeatedly held that this right
was not autonomous but had effect only in relation to
Convention rights and as none of the articles on
which P. relied gave her the right she claimed,
Article 14 ECHR would not assist her even if she
could establish that the operation of Section 2.1 of the
Suicide Act was discriminatory. In any case, the
criminal law could not be criticised as objectionably
discriminatory because it applied to all.

The criminal law did not ordinarily distinguish
between willing victims and others. “Mercy killing”
was in law killing. If the criminal law proscribed the
conduct of those who assisted the suicide of the
vulnerable, but excused those who assisted the
suicide of the non-vulnerable, it could not be
administered fairly and in a way which would
command respect.

The power to dispense with and suspend laws and
their execution without parliamentary consent was
denied to the Crown and its servants by the Bill of
Rights 1699. Even if the DPP did have power to give
the undertaking sought, he would have been wrong to
have done so in this case. He had no means of
investigating the claims made on behalf of P. He
received no information concerning the means
proposed for ending her life. No medical supervision
was proposed. It would have been a gross dereliction
of the DPP’s duty and a gross abuse of his power had
he ventured to undertake that a crime yet to be
committed would not lead to prosecution.

P.’s appeal was dismissed.
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Headnotes:

Under the Geneva Convention on the Status of
Refugees of 1951, an asylum seeker was entitled to
have it established by the appropriate authority in the
country where he makes his claim whether or not he
is a refugee, regardless of whether or not he faces an
imminent threat of expulsion from that country.

Summary:

The Claimants all sought asylum in the U.K. The
Secretary of State for the Home Department (interior
minister) held that they did not fall within the definition
of refugee. The Claimants sought to challenge this
finding by way of an appeal to the Immigration Appeal
Tribunal. Whilst they had all then been given
temporary permission to remain in the U.K. they
nevertheless wished to pursue appeals so that it
might be established that they were in truth refugees.

The cases comprehensively dealt, for the first time,
with the rights of a person claiming to be a refugee
(an asylum claimant) under the Geneva Convention
on the Status of Refugees of 1951 (the Convention)
to have his status determined.
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The Immigration Appeal Tribunal had held that, once
there was no threat of refoulement, it had no
jurisdiction to consider the substance of the asylum
claimant’s claim. This was overruled by the Court of
Appeal which held as follows:

1. An asylum claimant is entitted under the
Convention to have it established by the appropri-
ate authority in the country where he makes his
claim whether or not he is a refugee. This is so
even if there is no imminent threat of refoulement.
The Convention gives refugees a number of rights
apart from the right not to be refouled and recogni-
tion is a practical prerequisite to the exercise of
those rights.

2. The Convention does not entitle an asylum
claimant to a right of appeal against any adverse
decision as to his status. However as a matter of
proper interpretation of the Asylum and Immigra-
tion Appeals Act 1993, such a right was in general
given to him by that Act. The Immigration Appeal
Tribunal had based itself on an earlier decision of
the Court of Appeal, but this was held to be of
very narrow application.

Supplementary information:

The provisions of the 1993 Act have now been
replaced by the Immigration and Asylum Act 1999,
but the Court’'s decision will continue to guide the
courts in the interpretation of that Act.

Languages:

English.

United States of America
Supreme Court

Summaries of important decisions of the reference
period 1 September 2001 — 31 December 2001 will
be published in the next edition, Bulletin 2002/1.
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* Page numbers of the systematic thesaurus refer to the page showing the identification of the
decision rather than the keyword itself.
1 Constitutional Justice
11 Constitutional jurisdiction®
1.1.1  Statute and OrganiSALION ..........ccoiiuiiieiiiieeeeitiie e eitee e et ee e e s et e e e aateee e abeeeeaanteeeeaneeeesanneeeesanneeeeanns 290
1.1.1.1 Sources
1.1.1.1.1 Constitution
1.1.1.1.2 Institutional Acts
1.1.1.13 Other legislation
1.1.1.1.4 Rule issued by the executive
1.1.1.1.5 Rule adopted by the Court?
1.1.1.2 Independence
1.1.1.2.1 Statutory independence
1.1.1.2.2  Administrative independence
1.1.1.2.3 Financial iINdependencCe...........ooouiiiiiiie i 448
1.1.2  Composition, recruitment and structure
1.1.2.1  Number of members
1.1.2.2 Citizenship of members
1.1.2.3  Appointing authority
1.1.2.4  Appointment of members®
1.1.2.5 Appointment of the President*
1.1.2.6  Subdivision into chambers or sections
1.1.2.7 Relative position of members®
1.1.2.8  Persons responsible for preparing cases for hearing®
1.1.2.9 Staff’
1.1.3  Status of the members of the court
1.1.3.1 Term of office of MEMDEIS ... 247
1.1.3.2 Term of office of the President
1.1.3.3  Privileges and immunities
1.1.3.4 Professional incompatibilities
1.1.3.5 Disciplinary measures
1.1.3.6 Remuneration
1.1.3.7 Resignation
1.1.3.8  Members having a particular status®
1.1.3.9 Status of staff’
1.1.4  Relations with other institutions
1.1.4.1 Head of State™
1.1.4.2 Legislative DOGIES ......cooooiiiiiiii e 79, 333, 360
1.1.4.3 Executive bodies
R B S O 11 | £ TSRS 5, 67,119, 134, 234, 236, 337, 423, 424
1.2 Types of claim
121 Claimby @ public BOAY .........ouiiiiiiiiii e 157
1.2.1.1 Head of State
! Constitutional Court or equivalent body (constitutional tribunal or council, supreme court etc).
2 E.g. Rules of procedure.
3 Including the conditions and manner of such appointment (election, nomination etc).
4 Including the conditions and manner of such appointment (election, nomination etc).
® Vice-presidents, presidents of chambers or of sections etc.
6 E.g. State Counsel, prosecutors etc.
! Registrars, assistants, auditors, general secretaries, researchers etc.
z E.g. assessors, office members.

=
15

Registrars, assistants, auditors, general secretaries, researchers etc.
Including questions on the interim exercise of the functions of the Head of State.
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1.2.1.2  LegislativVe DOIES ......cuiiiiiiiiiiiiie e
1.2.1.3  EXECULIVE DOIES .....uviiiiiie et e e e e e e
1.2.1.4 Organs of regional authorities....
1.2.1.5 Organs of sectoral decentralisation
1.2.1.6 Local self-government DOAY ............cooiiiiiiiiiiee et 530
1.2.1.7 Public Prosecutor or AttOrNeY-GEeNEral ..........cccoiuiiiiiiiiiii et 235
1.2.1.8 Ombudsman
1.2.1.9 Member states of the European Union
1.2.1.10 Institutions of the EUropean UNiON............ceviiiiiiiiiiiine e 186
1.2.1.11 Religious authorities

1.2.2  Claim by a private body or individual
2 R - (0 | o= Yo ) o SRR 137, 235
1.2.2.2  Non-profit-making corporate body
1.2.2.3 Profit-making corporate body
1.2.2.4 Political parties
1.2.2.5 Trade unions

1.2.3  Referral by @ Court™ ..o 158, 181, 234, 361, 423, 424
1.2.4 |Initiation ex officio by the body of constitutional jurisdiction ................ccccceeviiiiiiiiennnennn. 64, 158, 242
1.2.5  Obligatory review"?
1.3 NS ET o 1] (1 1 4 HR TP 233, 334
1.31 SCOPE Of FEVIEW....ccc e 114, 134, 176, 439
1.3.1.1  EXENSION ...t 254, 433, 446, 481, 504, 509
1.3.2  Type of review
1.3.2.1  Preliminary FEVIEW ... .ccccceeeeeeeeeeeeee e s s s 19, 35, 296
1.3.2.2 Ex post facto review
G TG T N o 1S3 1 - (o (1Y (=T 68, 157
1.3.2.4  CONCIEIE FBVIBW .. .ceieviiiiiiee ettt e e ettt s e e e e et et s e e e e s e e st s e e e e s ees bbb e eeeseeeares 158, 279

1.3.3  Advisory powers
1.3.4  Types of litigation

1.3.4.1 Litigation in respect of fundamental rights and freedoms ...............cccuvvveee. 235, 268, 485
1.3.4.2 Distribution of powers between State authorities™ ...............ccovieieeeeeeeeeeeeen, 233
1.3.4.3 Distribution of powers between central government and federal

OF TEQIONAI ENELIES™ ..ot en e 119

1.3.4.4 Powers of local authorities™®
1.3.4.5 Electoral disputes
1.3.45.1 Presidential elections
1.3.45.2 Parliamentary €leCtionsS ...........cooiciiiiiiiieii e 79
1.3.45.3 Regional elections
13454 Local elections
1.3455 Elections of officers in professional bodies
1.3.4.5.6  Referenda and other consultations’
1.3.4.6  Admissibility of referenda and other consultations'®
1.3.4.6.1 Referenda on the repeal of legislation
1.3.4.7 Restrictive proceedings
1.3.4.71 Banning of political parti€S...........cccvveeiieiiiiiiii e 158, 541
1.3.4.7.2  Withdrawal of civil rights
1.3.4.7.3 Removal from parliamentary office
1.34.7.4 Impeachment
1.3.4.8 Litigation in respect of jurisdictional CONfliCt ............ccocvvereiiiiiiii e 134, 240
1.3.4.9 Litigation in respect of the formal validity of enactments®®

1 Referrals of preliminary questions in particular.

12 Enactment required by law to be reviewed by the Court.

18 Review ultra petita.

1 Horizontal distribution of powers.

1 Vertical distribution of powers, particularly in respect of states of a federal or regionalised nature.

1 Decentralised authorities (municipalities, provinces etc).

1 This keyword concerns decisions on the procedure and results of referenda and other consultations.
1: This keyword concerns decisions preceding the referendum including its admissibility.

Examination of procedural and formal aspects of laws and regulations, particularly in respect of the composition of
parliaments, the validity of votes, the competence of law-making authorities etc (questions relating to the distribution of powers
as between the State and federal or regional entities are the subject of another keyword 1.3.4.3.
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14

135

1.3.4.10

1.34.11
1.3.4.12
1.3.4.13
1.3.4.14
1.3.4.15

Litigation in respect of the constitutionality of enactments

1.3.4.10.1 Limits of the legislative competence.............cccceviceieiiiiie i 17
Litigation in respect of constitutional reViSION..........cccccoviiiiiiiiiie e 17
Conflict of laws*

Universally binding interpretation of laws

Distribution of powers between Community and member states

Distribution of powers between institutions of the Community

THhe SUDJECE Of FEVIEW ....eviiiiiii et s s nnne 191, 271, 537

1351
1352

1.3.53
1354
1355

1.35.6
1.3.5.7
1.3.5.8
1.35.9
1.3.5.10
1.35.11

1.3.5.12
1.3.5.13
1.3.5.14
1.3.5.15

Procedure
General characteristics

Summary procedure

Time-limits for iNStituting ProCeEdINGS .......oicvviiiiii e 61, 176, 254

14.1
1.4.2
143

144
145

1.4.6

1.4.7

1431
1432
1433

International treaties ..........cevieiiiiiiiiiiie e 82, 136, 255, 257, 367
Community law
1.35.2.1 Primary legislation
1.35.2.2 Secondary legislation
CONSHLUIONT ...t 17, 35, 242, 365, 413
Quasi-constitutional legislation®*
Laws and other rules having the force of law..................... 119, 291, 304, 424, 426, 507
1.355.1 Laws and other rules in force before the entry into force

of the ConstitUtioN.........coevveiiiiee e, 116, 137, 257, 363, 439
Presidential decrees
Quasi-legislative regulations
Rules issued by federal or regional entities
Parliamentary rules
Rules issued by the @XECULIVE ..........euviiiiii it 137
Acts issued by decentralised bodies
1.3.5.11.1 Territorial decentralisation®®
1.3.5.11.2 Sectoral decentralisation®*
(700 5 o [T o1 1] o] o 1= TP PRRRT 5, 195, 254, 337
Administrative actS...........ccceeeviveeeeiiiee e, 16, 67, 268, 269, 275, 306, 348, 495
Government acts®
Failure to act or to pass legislation®...............cccocevvvveeeeerererennn. 64, 254, 275, 345, 420

Ordinary time-limit
Special tIME-IIMILS .....uviiiiiiiii e e e e e e s arbraees 361
Leave to appeal out of time

EXNAUSTION Of TEMEBAIES. ... i e e e e s e e aaaas 61, 254, 433
Originating document

1.45.1
1.45.2
1.45.3
1.45.4
1.45.5
Grounds
1.4.6.1
1.4.6.2
1.4.6.3

DECISION 10 ACEY ...ttt ettt et e et 186
Signature

FOrmMal FEQUITEMENTS ...t e e e e e e e e s eeeeeeeas 186
Annexes

Service

Time-limits
Form
EX-OffiCIO QrOUNGS ...coiiieiiiiiiiee e e e e e e e e e as 433

Documents lodged by the parties®®

1471
14.7.2
1.4.7.3

Time-limits
Decision to lodge the document
Signature

20
21
22
23
24
25
26
27
28

As understood in private international law.

Including constitutional laws.

For example organic laws.

Local authorities, municipalities, provinces, departments etc.

Or: functional decentralisation (public bodies exercising delegated powers).
Political questions.
Unconstitutionality by omission.

For the withdrawal of proceedings, see also 1.4.10.4
Pleadings, final submissions, notes etc.
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1.4.7.4  FOrmal FEQUITEMENTS ... ..ooiiiiiiii ettt e e ettt e e et e e e seee e e e snte e e e ante e e e anneeeeeaneeeeeaans 515
1.47.5 Annexes
1.4.7.6 Service
1.4.8 Preparation of the case for trial
1.4.8.1 Registration
1.4.8.2 Notifications and publication
1.4.8.3 Time-limits
1.4.8.4 Preliminary proceedings
1.4.8.5 Opinions
1.4.8.6 Reports
1.4.8.7 Evidence
1.4.8.7.1 Inquiries into the facts by the Court
1.4.8.8 Decision to close preparation
1.49 P AT S e e ———— 137, 275
1.4.9.1  LoCUS StaNdi®® ........ccoevvirriieiieee s 10, 34, 137, 186, 189, 423, 489, 515
1.4.9.2  INEEIEST...eiiiiiiiee et 10, 68, 187, 189, 529, 530
1.4.9.3 Representation
1493.1 The Bar
1.4.9.3.2 Legal representation other than the Bar
1.4.9.3.3 Representation by persons other than lawyers or jurists
1.4.10 INtErlOCULOrY PrOCEEAINGS ... .uuteiiiieeeiiiiiieiee e e e e ettt ettt e e e s s e e e e e e e e e e e s sabb b e e e e e e e e s annnbbeeeeaeenas 15
0 0 T A 01 (=T Y=Y o o] N 176, 187, 518
1.4.10.2 Plea of forgery
1.4.10.3 Resumption of proceedings after interruption
1.4.10.4 Discontinuance of proceedings™
1.4.10.5 Joinder of similar cases
1.4.10.6 Challenging of a judge
1.4.10.6.1 Automatic disqualification
1.4.10.6.2 Challenge at the instance of a party
1.4.10.7 Request for a preliminary ruling by the Court of Justice of the European Communities
1.4.11 Hearing
1.4.11.1 Composition of the bench
1.4.11.2 Procedure
1.4.11.3 In public
1.4.11.4 In camera
1.4.11.5 Report
1.4.11.6 Opinion
1.4.11.7 Address DY the Parties .........ccoooiiiii i 518
1.4.12 Special procedures
1.4.13 Re-opening of hearing
1.4.14 Costs™
1.4.14.1 Waiver of court fees
1.4.14.2 Legal aid or assistance
1.4.14.3 Party costs
15 Decisions
15.1 Deliberation
15.1.1 Composition of the bench
1.5.1.2 Chair
1.5.1.3 Procedure
15131 Quorum
15.13.2 Vote
1.5.2 Reasoning
153 Form
154 Types
1.5.4.1 Procedural decisions
1.5.4.2 Opinion

May be used in combination with Chapter 1.2 Types of claim.
For the withdrawal of the originating document, see also 1.4.5.
Comprises court fees, postage costs, advance of expenses and lawyers' fees.
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1.5.4.3  Finding of constitutionality or unconstitutionality®?
R T0  o 1o U1 =T o | R 279
15441 Consequential anNUIMENT..........oooiiiiiiiiiie e 360

1.5.45 Suspension
1.5.4.6 Modification
1.5.4.7  INTEIIM MEASUIES ....cevvviiiiieeeieeeeie ettt e e e et e e e e e e et e e e e e e eaa b s 240, 425, 451

1.5.,5 Individual opinions of members
1.5.5.1 Concurring opinions
1.5.5.2 Dissenting opinions
1.5.6 Delivery and PUBICAION ..........oiiiiiiii ettt e e e ent e e e e nt e e e s enneeee e annaeeeanes 359
1.5.6.1 Delivery
1.5.6.2 In open court
1.5.6.3 Incamera
1.5.6.4 Publication
1.5.6.4.1 Publication in the official journal/gazette
1.5.6.4.2 Publication in an official collection
1.5.6.4.3 Private publication
I T G T o =71 11
1.6 ) =Tl TSP PPRRR 507
LG 0t e Yo o o1 PP 190
1.6.2  Determination of effects by the court ..............ccccceeeeeenn. 25, 38, 110, 181, 254, 267, 339, 345, 524
1.6.3  EffECt €rga OMNES ....cciiiiiiiiiiiiiie et 5, 119, 333, 361, 481
1.6.3.1 Stare decisis
1.6.4  Effect inter partes
1.6.5  TemMPOral ©FfECT.....uuiiiiiiii it e e e a e a e e 361
1.6.5.1 Retrospective effect (ex tunc)
1.6.5.2 Limitation on retroSPective effeCt .........c.uuviiiiiiiiiii e 498
1.6.5.3  EXNUNC EffECT ... . e 359
1.6.5.4 Postponement of temporal effect.........ccccccveeiiiiiiiic s 25, 137, 275, 359
1.6.6 INFIUENCE ON STALE OFJANS .....vueieiiiieiiiiiiii s 236, 333, 342, 360
1.6.7  Influence on eVeryday lifE ....... ..o 451
1.6.8 Consequences for other cases
1.6.8.1  ONQOING CASES ....uuvviiiiiieeeiiiitiiiee e e e s ettt e e e e et e e e e e s aabbb e e e e e e e s sannnes 236, 337, 342, 467
TS TV [ =Y o = ) 5,523
2 Sources of Constitutional Law
2.1 Categories
2.1.1  Written rules
2.1.1.1 National rules
21111 CONSHEULION. ....eiiiiiiiieieiiieiieeeeeeeeeee e e eeeeeeeeeeeeeseseesesssssssssssssseenes 17, 87, 242
2.1.1.1.2  Quasi-constitutional enactments®
2.1.1.2 Foreign rules
2.1.1.3  COMMUNILY TAW 1ottt e e 15, 436, 467
2.1.1.4 International instruments..................................... 10, 19, 68, 82, 136, 415, 439, 465, 485
21141 United Nations Charter of 1945
2.1.1.4.2 Universal Declaration of Human Rights of 1948....11, 20, 21, 96, 245, 255,
289, 316, 334, 362, 544
2.1.1.4.3  European Convention on Human Rights of 1950* .....5, 11, 16, 22, 24, 25,
42,50, 52, 58, 64, 90, 101, 102, 103, 114, 117, 121, 124, 131, 144,
145, 147, 151, 165, 168, 170, 172, 180, 183, 195, 197, 198, 200,
202, 236, 245, 247, 248, 249, 251, 252, 254, 255, 275, 304, 313,
315, 316, 319, 348, 350, 351, 373, 375, 377, 420, 421, 424, 425,
428, 484, 485, 487, 489, 490, 506, 513, 528, 529, 542, 544, 553
2.1.1.4.4 Geneva Convention on the Status of Refugees of 1951 ............... 163, 164,
167, 555
32 For questions of constitutionality dependent on a specified interpretation, use 2.3.2.
8 This keyword allows for the inclusion of enactments and principles arising from a separate constitutional chapter elaborated
w with reference to the original Constitution (declarations of rights, basic charters etc).

Including its Protocols.
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2.1.1.45 European Social Charter of 1961
2.1.1.4.6 International Covenant on Civil and
Political Rights of 1966................ccco..... 5,11, 21, 22, 42, 96, 98, 116, 147,
198, 255, 319, 334, 529, 544
21147 International Covenant on Economic, Social
and Cultural Rights of 1966 ...........cccccceveeeviiiiiiiiece e, 25, 87, 96, 334
2.1.1.4.8  Vienna Convention on the Law of Treaties of 1969................ccceecne 11, 167
2.1.1.4.9  American Convention on Human Rights of 1969 ......................... 8, 11, 240
2.1.1.4.10 African Charter on Human and Peoples' Rights of 1981
2.1.1.4.11 European Charter of Local Self-Government of 1985
2.1.1.4.12 Convention on the Rights of the Child of 1989............ccccccceiiiviiiiinnenn, 8,11
2.1.1.4.13 International conventions regulating diplomatic and
consular relations
2.1.2  Unwritten rules
2.1.2.1  CoNSHUtIONAl CUSTOM......uiiiiiiiiie et 272
2.1.2.2 General prinCiples Of [aW........ccuuviiiiiiiiiii e 131, 239, 415, 465
2.1.2.3  NAtUral [aW ..o 465
2,13 CBSEIAW ..ok h e e e e a e e anree s 439
2.1.3.1  DOMESLIC CASE-IAW ....evniiiiiiiiiee e e 17, 114, 415, 555
2.1.3.2 International case-law
2.1.3.2.1 European Court of Human Rights ................. 16, 44, 52, 64, 101, 103, 114,
117, 131, 165, 249, 251, 279, 282, 319, 337,
425, 476, 484, 485, 489, 490, 513, 542
2.1.3.2.2 Court of Justice of the European Communities .............ccvveeee.. 15, 192, 436
2.1.3.2.3 Other international DOAIES .........ooovvviiiiiiiiii e 11, 131
2.1.3.3  FOreign case-law.........cccceeeeiiiiiii i 11, 101, 136, 474, 476
2.2 Hierarchy
2.2.1  Hierarchy as between national and non-national SOUICES ..........cccccoovvuviieereeerniniiineenn. 82, 299, 334
2.2.1.1 Treaties and CONSHIULIONS ........uuiiiiieiiiiiee e e 255, 257, 367, 424
2.2.1.2 Treaties and legislative acts
2.2.1.3 Treaties and other domestic legal instruments
2.2.1.4 European Convention on Human Rights and constitutions ............c.cccocceviiiecininenen, 114
2.2.1.5 European Convention on Human Rights and non-constitutional
domestic legal iINStrUMENLS .........coviiiiiiiiiiiiieee e 103, 172, 337,513
2.2.1.6 Community law and domestic law
22161 Primary Community legislation and constitutions
2.2.1.6.2 Primary Community legislation and domestic non-constitutional
legal instruments
2.2.1.6.3 Secondary Community legislation and constitutions
2.2.1.6.3 Secondary Community legislation and domestic non-constitutional
INSEIUMENTS ..ottt b e e e b b e e s eabee e e e 15
2.2.2  Hierarchy as between national SOUICES ...........coviiiviiiiiieeiiiiiiiieee e 119, 123, 125, 480
2.2.2.1 Hierarchy emerging from the CONSHItULION ...........ccvviiiiieeiiiii e 242
22211 Hierarchy attributed to rights and freedoms .............ccccvvveeeeeeiniinnns 114,134
2.2.2.2 The Constitution and other sources of domestiC law .........c.ccovveiiiieiiiiiiiiieiiins 257,272
2.2.3  Hierarchy between sources of Community law
2.3 TECNNIQUES OF FEVIBW ..ttt e et e e rn e e e s ren e e e s nare e e e nnre e e s nenes 537
2.3.1  Concept of manifest error in assessing evidence or exercising discretion
2.3.2 Concept of constitutionality dependent on a specified interpretation35 ....22, 24,60, 103, 121, 161,
170, 183, 297, 307, 310, 421, 492, 523
2.3.3 Intention of the author of the enactment under review
2.3.4  Interpretation DY @NAl0QY........ccueieiiiiiieiiiie et 163, 238
Y22 S T W To [ o= VN[0 14=T4 o] (=3 =1 1 o] o FS PSRRI 121, 321
2.3.6 Historical INterpretation ..........c..uvvevee i 11, 242, 306, 415, 521
2.3.7 Literal iINtErPretation ... iiiiier e e e 121, 170, 521
2.3.8 Systematic INTEIPretatioN..........ccuuviiiiiie e 5, 8, 88, 306, 334
2.3.9 Teleological interpretation ...........cccccouiiiiiiiiee e 11, 16, 60, 191, 238, 306, 415
35

Presumption of constitutionality, double construction rule.
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3 General Principles
3.1 ST AVZ=T g =TTe 01U PP PPTR 152, 158, 160, 375
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3.3 DEMOCTACY ..vtttvtiiiiiiiiiiiiiiiitiie it 22,70, 77,79, 168, 323, 413, 426, 439, 496
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3.11 Vested and/or aCUITE MONTS .....uiiiiiii e e e st e e e e e s s aab b e e e e e e e e s aanes 311
3.12 Clarity and precision of legal proviSions .........ccccccevceeiniiee e 69, 125, 184, 269, 323, 471, 509
3.13 Legality™ ......oeeeeeeeeee e 46,51, 72, 73, 75, 113, 145, 155, 161, 167, 168, 264,
268, 275, 306, 309, 310, 311, 316, 325, 328, 329,
354, 359, 363, 425, 433, 435, 436, 444, 471, 474,
478, 480, 481, 482, 495, 504, 512, 520, 530, 544
3.14 Nullum crimen, nulla Poena SiNe 18GE™ ..........o.o oot 140, 198, 359
3.15 PUDLICALION OF AW S..ciiiiieeiiic e e e et e e e e e e snnrreee s 91, 339, 356, 481
3.15.1 Ignorance of the law is no excuse
3.15.2 Linguistic aspects
3.16 Proportionality ... 28,52,53,73,76,94, 112,121, 131, 139, 147,
165, 170, 172, 193, 234, 249, 252, 271, 279, 282, 288, 296,
307, 319, 330, 354, 369, 373, 420, 421, 428, 435, 436, 437,
443, 453, 460, 476, 478, 482, 489, 517, 518, 523, 529, 530
3.17 Weighing of interests.......cccccccevvviiiieeeee v, 11, 52, 53, 60, 67, 69, 72, 76, 77, 94, 95, 107, 109, 111,
121, 140, 144, 149, 150, 158, 165, 170, 172, 176, 197, 234,
248, 252, 266, 279, 290, 300, 359, 371, 375, 411, 421, 428,
% Including the principle of a multi-party system.
s Includes the principle of social justice.
%8 See also 4.8.
% Separation of Church and State, State subsidisation and recognition of churches, secular nature etc.
40 Including maintaining confidence and legitimate expectations.
:Z Principle according to which sub-statutory acts must be based on and in conformity with the law.

Prohibition of punishment without proper legal base.
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431, 436, 437, 443, 451, 455, 459, 460, 478, 482, 490, 501,
506, 507, 515, 520, 526, 529, 534, 539
3.18 General interest®™ ... 30, 52,57, 72, 76, 84, 93, 94, 111, 112, 131, 144, 149,
150, 151, 152, 154, 155, 168, 176, 197, 232, 238, 265, 266, 271,
279, 282, 313, 348, 353, 354, 375, 428, 436, 437, 439, 447, 447,
456, 459, 478, 482, 497, 530, 536, 552
3.19 Margin of appreciation..........ccccccceeviiieieniee e 22, 165, 279, 319, 348, 373, 428, 433, 451, 456, 552
3.20 ReasonNableNeSS.......cooiivvieieie e 10, 30, 52, 67, 72, 81, 84, 110, 140, 157, 161, 172,
180, 181, 195, 252, 266, 275, 318, 330, 334, 356, 373, 420, 469, 518
I R =1 TV 11 4V 88, 418, 439, 546
3.22 Prohibition of arbitrariness .........cccvvveiiiiici e 58, 125, 187, 279, 348, 462, 509, 526
3.23 Equity
3.24  LOYAltY t0 the SAE™ .......ooiiieeeeeeeeeceee ettt ettt ettt eeen 334
3.25  Market @CONOMY™ ..ot 66, 263, 353, 436, 447, 481
3.26 Principles of COMMUNITY QW ......oeeeiiiiiee e e e e nanes 184, 187
3.26.1 Fundamental principles of the Common Market ...........cccccoiiiiiiiiiiiiii e 15
3.26.2  DIFECE €ffECEY .....o.iiieicecice et 15
3.26.3 Genuine co-operation between the institutions and the member states
4 LS U0 o 1 TSP 20
4.1 Constituent assembly or equivalent body*®
Ot R = (o Tot=T [ = PP PRRRR 35
4.1.2  LiMItatiONS ON POWETS .....coiuiiieiiriie e ettt e et e st e et e et e e s e e e s e e e sn e e e s nan e e e s nre e e e snre e e s nenes 365
4.2 State Symbols
421 Flag
4.2.2  National holiday
4.2.3  National anthem
4.2.4  National emblem
42,5 Motto
4.2.6  Capital city
4.3 Languages
4.3.1  Official IaNQUAGE(S) ... uvereeirrieeiiieee ettt 248, 448, 476
4.3.2  National language(s)
e ToC T = L= To o] =1 F= T o (U= To [T ) SRR PPRRRRN 448
N S |V [ To g1 A F= T o U F= To =T () OO PR RO 415
4.4 Head of State
441 Powers
4.4.1.1 Relations with legislative bodies*
4.4.1.2 Relations with the eXecutive POWEIS™ .............ccccevvvceeueveeceeeeeeeeee e 272
43 Including compelling public interest.
44 Only where not applied as a fundamental right. Also refers to the principle of non-discrimination on the basis of nationality as it
is applied in Community law.
45 Including questions of treason/high crimes.
4 Including prohibition on monopolies.
7 For the principle of primacy of Community law, see 2.2.1.6.
48 Including the body responsible for revising or amending the Constitution.
:z For example presidential messages, requests for further debating of a law, right of legislative veto, dissolution.

For example nomination of members of the government, chairing of Cabinet sessions, countersigning of laws.
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4.41.3 Relations with judicial DOGIES ™ ...........coieieeeeeeeeeeeeeeeeeee et 67, 543
4.4.1.4  Promulgation Of [AWS..........ceiiiiiiiiiiiiiiec e 291, 291
4.4.15 International rElAatiONS. ..........oeeeiiiiieeeeieeeeeeeeeeeeeeeeeeeeee e eneeeennnnnes 537
4.4.1.6 Powers with respect to the armed fOrCES ... 448
O N o o Lo 11 1100 =T o | PP PPRPPRN 288
4.4.2.1 Necessary qualifications
4.4.2.2 Incompatibilities
4.4.2.3 Direct election
4.4.2.4 Indirect election
4.4.2.5 Hereditary succession
4,43  Term of office
4.4.3.1 Commencement of office
4.4.3.2 Duration of office
4.4.3.3 Incapacity
4.4.3.4 End of office
4.4.3.5 Limit on number of successive terms
4.4.4  Liability or responsibility
4441 Legal liability
44411 Immunities
4.4.4.2 Political responsibility
4.5 Legislative bodies
451  Structure®
452 POWEIS® ..ottt 13, 68, 155, 360, 413, 447, 448, 449, 539, 543, 546
45.2.1 Competences with respect to international agreements
4.5.2.2  POWETS Of ENGUINY™ ..ottt ettt ettt en e en s en s 65
4.5.2.3 Delegation to another legislative body*
45.2.4 Negative incompetence®
45,3 COMPOSITION ...ttt et e e e e ettt e e e e s s b bbbt e e e e e e s s sa bbb et et e e e s sannb b be e e e e e e s s anbbbeeeeaeeeaanne 56
45.3.1 EIeCtion Of MEMDEIS .....oovviiiiiiieeieeeeeeeeeeee ettt e e e e e eeaessesseeeseessesessneenees 27, 259
45.3.2 Appointment of members
4.5.3.3 Term of office of the legislative body
45331 (D1 VT =1 1 o] o SO RTPRR 288
45.3.4 Term of office of members
45341  CRaraCterISHCS® .eeeieeeeeeeeeeeeeeee ettt ettt ettt ettt ereee e 36
453.4.2 DUration ... 27
45343 BN o 27, 36
454 OFQANISALION®E .. ...ttt e ettt ettt ettt ettt n et 79
45.4.1 Rules of procedure
4.5.4.2 President/Speaker
4543 Sessions™
45.4.4 Committees®
455  Finances®
456  Law-making ProceAUIE® ...........c.cvcueveveeceeeeeeeeeeieeeeeeee e 311, 339, 446, 507
4.5.6.1 Rightto initiate 1egiSIation ..........cccuiiiiiii e 242
45.6.2 Quorum
4.5.6.3  Maority FEQUITEA .....cc.vviiiiiiie ettt 462
4.5.6.4 Right Of @amMendmMENt.........oueiiiiiiiiiiiiie e e e e s e e e s e 449
45.6.5 Relations between houses
4.5.7 Relations with the executive BOGIES ............coiiiiiiiiii e 13, 88, 333
51 For example the granting of pardons.
52 Bicameral, monocameral, special competence of each assembly, etc.
53 Including specialised powers of each legislative body and reserved powers of the legislature.
> In particular commissions of enquiry.
% For delegation of powers to an executive body, see keyword 4.6.3.2.
% Obligation on the legislative body to use the full scope of its powers.
57 Representative/imperative mandates.
%8 Presidency, bureau, sections, committees etc.
% Including the convening, duration, publicity and agenda of sessions.
€0 Including their creation, composition and terms of reference.
ZZ State budgetary contribution, other sources etc.

For the publication of laws, see 3.15.
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4.5.7.1 Questions to the government
4.5.7.2 Questions of confidence
4.5.7.3 Motion of censure

4.5.8 Relations with judicial bodies

4.5.9 Liability

T O T = o 11 o= T o T Lt (= PSS 39, 365
4.5.10.1 Creation
N 0 2 i = 1o o] o SRR 22,48, 150, 232
4.5.10.3 Role
4.5.10.4  ProhibitiON ....c...eoiieiiiee ettt bbb 541, 549
4.5.11 Status of members of legislative Dodies®..............o.ooeioeeeeeeeeeeeeeeeeeeeeee e 22, 365, 548
4.6 Executive bodies®
Tt R o 1= = T (o] 1 Y PR PPPPPRN 414
46.2 Powers.......cccoeennee. 51, 63, 68, 168, 174, 356, 359, 414, 433, 448, 465, 481, 482, 495, 520, 546
4.6.3  APPIICALION OF [AWS ..oooiiiiiiiieee e 141,512
4.6.3.1  Autonomous rule-making POWEIS® ...........c.ooiiiieeeeee e 311
4.6.3.2 Delegated rule-making pOWErS .........cccceevriivrrieeeeennnnn 46, 51, 81, 88, 174, 191, 309, 310,

322, 354, 359, 360, 436, 480
4.6.4  Composition
4.6.4.1 Appointment Of MEMDEIS .....c.cooiiii e 67
4.6.4.2 Election of members
4.6.4.3 End of office of members

4.6.4.4 Status of members of eXecutive DOIES .........ooeuuiiiiiiiiiee e 548
L TR T @ (o - o1 7= 110 ] [P RTP T PPRPPRN 414
4.6.6 Relations with JudiCial DOGIES .........c.cuviiiiiiiiiii e 233,321
4.6.7  Administrative decentralisation®
4.6.8  Sectoral decentraliSation® .............ccooooioioeeeeeeee et 343, 348, 414, 536
4.6.8.1  UNIVEISITIES .oiieeiiiii et e e e et e e e e e e e e e s et e e s eba e e s eba e e s e b e e s ebaeerebaeerarass 81
4.6.9  THE CIVIl SEIVICE® ...ttt ettt ettt 149, 187, 532, 545
4.6.9.1  CONAItIONS Of GCCESS ... ciiveiiiii et e e e e st e e e e e e s eab e e rabeas 102, 334
4.6.9.2 ReasoNS fOr EXCIUSION.........ciiiiiiiiiiiiie e e e e e 67, 334
4.6.9.2.1  Lustration®
T R T = =T 0 o U T (=] = L1 o TR 452, 482
4.6.9.4  Personal lability ..........c.uuiiiiiiiii e 99, 321

4.6.9.5 Trade union status
4.6.10 Liability
4.6.10.1 Legal liability

4.6.10.1.1  IMIMUNILY ©.ttiiiitieeeiiitiiee e e e e e s e e e e e e s saebbe e e e eeeessnsnbbreeeaeeessannnes 546
4.6.10.1.2  CiVil HaDIIILY .....veeivieeiiieee e 493
4.6.10.1.3  Criminal Hability..........ccereiiiriiiiiee e 321
4.6.10.2 Political reSPONSIDIIITY ..........oviiiiiieee e 414
4.7 Judicial bodies™

471 JUFSAICHON .ot 139, 237, 362, 426, 439, 446
4.7.1.1  EXCIUSIVE JUNSAICTION ......eiiiiiieee ettt e e e 5,134,174

4.7.1.2  Universal jurisdiction
4.7.1.3  Conflicts of JURSAICHON ™ ..........ovovoieeeieieeecee e, 119, 131, 235, 236
A.T7.2  PrOCEAUIE......ooiiieiiie ettt 119, 124, 344, 369, 435, 503, 506
o O T B = To] [~ (o] - F PR UOTPPPPRN 237

4.7.4  Organisation
4.7.4.1 Members

6 For example incompatibilities arising during the term of office, parliamentary immunity, exemption from prosecution and others.
For questions of eligibility see 4.9.5.

o4 For local authorities see 4.8.

6 Derived directly from the constitution.

e See also 4.8.

&7 The vesting of administrative competence in public law bodies independent of public authorities, but controlled by them.

68 Civil servants, administrators etc.

69 Practice aiming at removing from civil service persons formerly involved with a totalitarian regime.

:‘; Other than the body delivering the decision summarised here.

Positive and negative conflicts.
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47.4.1.1 (@ 1= 11} o= 110 o PP PPPPPPPPPPPR: 265

4.7.4.1.2  APPOINIMENT coiiiiiiiiiiei et 265, 543

47.4.1.3 [ <To3 1o o [T 543

47.4.1.4 [ 1o o) 0] 11 (o1 19

47.4.15 Sy t= 11U 1RSSR 19, 297
4.7.4.1.5.1 Incompatibilities

4.7.4.1.5.2 DIiSCIPIINE ...cccoiiiiiiiiiiie et 248

4.7.4.1.5.3 lrremovability ........ccccccoiiiiiiiiei e 240, 289

4.7.4.2  OffiCers Of the COUM........ooviiiiii i e e e e e e et e e e e e e eraees 145

4.7.4.3 Prosecutors / Stat€ COUNSEL .........cceuuuiiiiiiiiiiiiiee e 93, 98, 119, 324

4.7.4.3.1  Appointment
4.7.4.3.2 Election
4,7.4.3.3 End of office

A.7.4.3.4  STAIUS ..eeeieeeiie ettt 521
A7 4.4 LANQUAGES ...eeeeeeieiiieieieieeteeeeeeeeteeeeeeeeeeeeeeeeee ettt et e eeee et e eeee e ee e e eeeeeeeeseeeeeeeeeeeeeeeeseeensenennnnnes 248
4.7.45 Registry
o T =¥ T [ 1= A O SO O PP PR 311
4.75  Supreme Judicial Council or equivalent Body™............c.cccoeeeeeeeeeeeeeeeeee e 233, 240, 543
4.7.6  Relations with bodies of international JuriSAICHION.............ceviiiiiiiiiii e 367
O R A S 10 o] (=10 0 1= o] 0 11 | SRS PP P PPPPPPPPPPPPPPINS 134
o T @ (0[] F=1 VA o0 U [ =3P ETPPPPRPPRN 543
4.7.8.1 Civil courts
A.7.8.2  CrIMINGAI COUMS ....uiiiiiiiiie ittt b e e s b e e e b e e e s aabre e e s aanes 528
4.7.9 AAMINISTIALIVE COUIMS ... ceuvniiiiiieeiii et ee et e et e e e e e e e e e e s e e e e sesb s esesaeeseaanseseranseeees 268, 275, 446
4710 FINANCIAI COUMS ™ ...ttt ee et 291
A. 711 MIlIEANY COUITS ....eteeieieeeiiiitt ettt ettt e e e s ettt e e e e s ot bbbttt e e e e e s s ab bbb et e e e e e s aabbbb e e e e e e e s snnbbbeeeaeeenannes 521
o ] o 1= o o | I oo 1F 4 £ PR PR 321, 552, 555
T T @ 1 1T o o U ¢ PRSPPI 446
4.7.14 Arbitration
4.7.15 Legal assistance and representation oOf PArtieS...........cccvvveiiiiiiiiiiiiien e 145, 174
A U R I 0T = T T R 353
4.7.15.1.1 Organisation
4.7.15.1.2 Powers of ruling bodies
4.7.15.1.3 Role of members of the Bar..........ccoocuueiiiiiiiiiii e 92
4.7.15.1.4 Status of members of the Bar...........ccccceiviiiiiiiiiiiie e 501
4.7.15.1.5 Discipline
4.7.15.2 Assistance other than by the Bar
4.7.15.2.1 Legal advisers
4.7.15.2.2 Legal assistance bodies
4.7.16 Liability
4.7.16.1 Liability of the State
4.7.16.2 Liability Of JUAGES ...oeeiiiiiiieie e e e e aane 124
4.8 Federalism, regionalism and local self-government
4.8.1  Federal @IS ™ ...........oiiiiieieeeeeeeeeeeeee ettt 242
4.8.2  REQIONS ANA PrOVINCES. .. uutiiiieieeeiiiiiiiieeee e et isttaeeeeeeesssbbaeeeeeesssabbaeeeaeeessassbreeeeeesssnssreeeees 322, 467
4.8.3  MUNICIPAIIES ™ ......cooviiviieiicieice e 111, 311, 444, 493, 497, 545
4.8.4  BaSIC PrINCIPIES .. .ottt et 123, 160
O S R AW | (o] o To 1 1)V SR 63, 123, 242, 356, 530
4.8.5  Definition of geographical boundaries
4.8.6  INSHIULIONAI BSPECES......oeiiiiiiiieeitiie ettt et e e st e e s e e e e nenes 548
4.8.6.1 Deliberative assembIY ..........coooiiiiiiiii e 263
4.8.6.2 Executive
4.8.6.3 Courts
4.8.6.4 Administrative authorities
4.8.7 Budgetary and financial ASPECES ..........eeeviiiiiiiiiiie e 125, 160, 257
4.8.7.1 Finance
& For example, Judicial Service Commission, Conseil supérieur de la magistrature.
& Comprises the Court of Auditors in so far as it exercises judicial power.
:‘5‘ See also 3.6.

And other units of local self-government.
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4.8.7.2 Arrangements for distributing the financial resources of the State
4.8.7.3 Budget
4.8.7.4 Mutual support arrangements
4.8.8 DiStribULION Of POWETS......ciiieeie e e e e e e e e e 24, 160, 257
4.8.8.1 Principles and MethOdS..........ccooiiiuiiiiiii e 24,119, 471
4.8.8.2 Implementation
48821 Distribution ratione materiae..................... 24,123, 155, 328, 329, 426, 467
4.8.8.2.2 Distribution ratione loci
4.8.8.2.3 Distribution ratione temporis
4.8.8.2.4 Distribution ratione personae
G TS T B S 10 o 1= 4V ] o o H PP PRPTO 123, 165
R R O o T o] o 1= - L1 1o o ISR 81
4.8.8.5 International relations
4.8.85.1  Conclusion of treaties
4.8.8.5.2 Participation in international organisations or their organs
4.9 Elections and instruments of direct democracy’®
4.9.1  Electoral COMIMISSION .......ouuiiiiiieiieeeeeeieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeseeeeeeeeeeesessesesessssesssnsnnnnnsnnnnnns 343
4.9.2 Referenda and other instruments of direct demoCracy ........c.ccccovcuvvieerieeiiiiiiiiieneeenn, 123, 242, 339
4.9.3  ElECIOTAl SYSIEM' ...ttt ettt ettt ettt ettt esen et en s e enennas 39, 129
4.9.4  Constituencies
4.95  ENGIDIILY ™. ..ottt ettt ettt nen e
49.6 Representation of MINOIIES ......ccooiiiiieiicece s 56, 255
4.9.7  Preliminary procedures
49.7.1 Electoral rolls
4.9.7.2 Voter registration card
R T TR - 1 o [T - T} PPPPPt 22,79, 262
4.9.7.4  Ballot PAPEIS ™ ......eeeeeeeeeeeee ettt 262
4.9.8 Electoral campaign and campaign material®
e I T A T = 1o o] Vo PP PURRPN 259
4.9.8.2  CaMPAIGN EXPENSES ....eeeiiiieieeeeiiitieeteeee e sttt e e e e s s s abbbeeeeeessaasbbreeeeeessaasbbreeeeeeessannnes 259
4.9.8.3 Protection of party logos
4.9.9 Voting procedures
4.9.9.1  POING STALIONS ....ciiiiiiiiiiiiie e e e e e e e e s s e e e e e e s s snbbaeeeeeeeeeanne 343
4.9.9.2 Polling booths
4.9.9.3  VOUNGE oottt 262
4.9.9.4 Identity checks on voters
4.9.9.5 Record of persons having voted®
4.9.9.6 Casting of votes®
4.9.9.7  Method Of VOUNG® ........ooiieeeeeeeeeeeeeeeeeeee ettt 263
4.9.9.8 Counting of votes
4.9.9.9 Electoral reports
4.9.9.10 Minimum participation rate required
4.9.9.11 Announcement of results
4.10 Public finances
0 T = e o o] = USSR 48, 325
0 T = 10 o o = PSR 315, 448, 449, 482, 536
4.10.3 Accounts
4.10.4 Currency
4.00.5  CeNEral DANK.......eiiiiiiiiiiee e e e a e e e s e r e e e e s bt rareaaaeeaanne 272
4.10.6  AUIING DOIES™ ........oooeviececeeeeceee ettt 232
e See also keywords 5.3.39 and 5.2.1.4.
77 Proportional, majority, preferential, single-member constituencies, etc.
78 For aspects related to fundamental rights, see 5.3.39.2.
e E.g. Names of parties, order of presentation, logo, emblem or question in a referendum.
g Tracts, letters, press, radio and television, posters, nominations etc.
8 Impartiality of electoral authorities, incidents, disturbances.
82 E.g. signatures on electoral rolls, stamps, crossing out of names on list.
& E.g. in person, proxy vote, postal vote, electronic vote.
Z‘S‘ E.g. Panachage, voting for whole list or part of list, blank votes.

E.g. Auditor-General.
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7 O B A - V< Lo Yo IO 109, 154, 444
4.10.7.1 Principles .....cccooeeiiiiiieeens 112, 125, 181, 184, 268, 318, 325, 327, 327, 353, 358, 377
O RS TS = ) (S 3= LoToY < £ SRR 141, 322, 348, 546
4.10.8.1 PrivatiSAtION .....cccvuuuiiiiiiiiiiiiee et r e 121, 326, 327, 360
411 Armed forces, police forces and SECIet SEIVICES ......uiiiiiiiiiiiiiiie e 53, 155, 498
0 e R 1 01T I 0 (o1 <1< T 327, 328, 417, 465, 521, 534
4,112 POICE fOICES. ..cei ittt e st 73, 271, 460
R T Y <Y o] (] A=Y Y A/ (011 TR 73, 452
412 OMBUASIMANT ...ttt et ettt ee et 65
4.12.1 Appointment
4.12.2 Guarantees of independence
4.12.2.1 Term of office
4.12.2.2 Incompatibilities
4.12.2.3 Immunities
4.12.2.4 Financial independence
4.12.3 Powers
4.12.4 Organisation
4.12.5 Relations with the Head of State
4.12.6 Relations With the [EQISIAtUIE .............eiiiiiiii e e e e 65
4.12.7 Relations with the executive
4.12.8 Relations with auditing bodies®”
4.12.9 Relations with judicial bodies
4.12.10 Relations with federal or regional authorities
413 Independent administrative authorities
4.14 Activities and duties assigned to the State by the Constitution .........ccccccce i, 95, 154
4.15 Exercise of public functions by private bodieS.........cccvvieviiiiiiii 358, 414
4.16 Transfer of powers to international organisations
417 European Union
4.17.1 |Institutional structure
4.17.1.1 European Parliament ........ccoooiiiiiiiiie e 187
4.17.1.2 Council
0 TG T o T 010 1 1T [0 178, 186, 191
4.17.1.4 Court of Justice of the European Communities®®
4.17.2 Distribution of powers between Community and member States............cccccevvceieiiienecvcieee e, 192
4.17.3 Distribution of powers between institutions of the Community
4.17.4 LegiSlatiVe PrOCEAUIE ...........viieiiiie ettt ettt e e e e e 178
418  State of emergency and emergency POWEIS® ... .....ccoooiiiiviiiieeeeieeeeee e 465
5 Fundamental Rights®
5.1 General questions
5.1.1  ENtitIemMeNnt 10 MGNLS ....ooiiiiiiiiiee et 16, 363
L0 I 0 R - o] o T SRR 367
51111 Nationals living abroad
5.1.1.2 Citizens of the European Union and non-citizens with similar status.................. 192, 552
5.1.1.3  FOrEIgNErS .....uuveieeeeiiiiiiiieeeeeesiiivirenaeeeens 53, 76, 116, 192, 299, 300, 342, 457, 498, 552
5.1.1.3.1  Refugees and applicants for refugee status....... 24,84, 163, 164, 167, 555
5.1.1.4  NATUFAI PEISONS....ciiiiiiiiiiie ettt ettt e e e e e s e e nnre e s 107
8 Parliamentary Commissioner, Public Defender, Human Rights Commission etc.
& E.g. Court of Auditors.
& Institutional aspects only: questions of procedure, jurisdiction, composition etc are dealt with under the keywords of Chapter 1.
zz Including state of war, martial law, declared natural disasters etc; for human rights aspects, see also keyword 5.1.4.

Positive and negative aspects.
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B.LLAL  MINOIS™ Lot e 60, 520
5.1.1.4.2  Incapacitated .........ccccevrreniienieenieenee 28, 202, 351, 369, 435, 515, 524
5.1.1.4.3  Prisoners ......cc.c..... 82, 172, 200, 296, 307, 453, 474, 507, 509, 523, 539
5.1.1.4.4 Military personnel ........cccccceeeeiiiiiiienee e 327, 328, 417, 498, 521
5,115 LeQal PEISONS ..oiiiiiiiiiiiiiiee ettt ettt e e et e e e e s e e e e e s e e e e e e s 151, 326
5.1.1.5.1 PriVAe [AW .....cvviiieie i 348
5.1.1.5.2  PUDIC TAW oot 121

5.1.2 Effects
5.1.2.1 Vertical effects
5.1.2.2  HOMZONAI EFECES 2. ..ottt ettt et e e 19, 75
51.3 Limits and restrictions .........cccoeeevvveveeivnnnnns 20, 30, 46, 50, 52, 53, 58, 64, 72, 94, 95, 106, 111, 112,
113, 131, 136, 140, 152, 161, 181, 252, 266, 269, 271, 279, 294,
296, 330, 334, 344, 348, 362, 375, 428, 436, 437, 443, 460, 462,
464, 474, 476, 501, 517, 524, 526, 529, 534, 539, 541, 544
5.1.4  EMErgency SHUAIONS ..........ooo oottt 42,76, 465
5.1.5 Right of resistance

5.2 EQUALTILY woveeeeeecee e 22, 34, 34, 52, 60, 66, 107, 110, 117, 150, 151, 155,
193, 252, 275, 330, 348, 353, 354, 436, 447, 503, 526
LT R S oo o TR o) =T o o] [oF= 14 o ] [P PPRRP 247, 263
5.2.1.1  Public burdens®.............ccccooeeviueiceeieeece e 56, 125, 252, 358, 420, 500
5.2.1.2 EMPIOYMENT ...coiiiiiiiiieee et e 20, 183, 423, 469, 485
5.2.1.21 IN Private [aW ........oovviiiiiie e 96, 108, 330, 455, 532
5.2.1.2.2 In public law............ccuvveee. 96, 99, 149, 187, 289, 356, 452, 482, 521, 532
5.2.1.3  SOCIAl SECUIMLY ..eeeeeiiiiiiiiiiei ettt 87, 106, 238, 304, 452, 532
5.2.1.4  EIECHONS ...uvviiieeie et 36, 39, 48, 56, 129, 343, 545
5.2.2  Criteria of distinction.................ccvvveee.. 157, 231, 259, 264, 326, 327, 327, 328, 428, 457, 465, 539
B5.2.2.1  GENAEN ittt 137, 163, 183, 289, 464, 485, 534
B.2.2.2 RACE..iii ittt e e a e e nnanne 137, 164, 423
5.2.2.3 National or ethnic origin®............cocoovviieerennnn. 24, 24, 36, 75, 137, 163, 164, 252, 282
5.2.2.4  CiItiIZENSHIP eevviiiiiiei i 300, 304, 334, 460, 498
5.2.2.5 Social origin
5.2.2.6  REIIGION ... .eiiieiiee ettt ettt eeann 75, 80, 130, 294
LSS B o 1= SRR 520, 534
5.2.2.8 Physical or mental disability ..........ccccceeiiiiiiiiii 498, 553
5.2.2.9 Political opinions or affiliation
5.2.2.10 LANQUAGE .....oiiiiiiiiiiiiiiiie et 192, 248
5.2.2.11 Sexual orientation
5.2.2.12  CiVil SEAIUS ..o 108, 163, 420, 494
LI B AN 111400 T= 11NV Vo T ) o P SRR PPRRRRN 289
5.3 Civil and political rights
5.3.1 Rightto dignity ........cccccvvvvrreeiniinns 69, 73, 76, 82, 84, 147, 168, 271, 290, 350, 462, 465, 507, 553
532  RIght tO life ueeeiiiiieeeee e 8, 16, 28, 31, 69, 198, 200, 290, 342, 465
5.3.3  Prohibition of torture and inhuman and degrading treatment................... 16, 31, 73, 139, 147, 200,
342, 369, 507, 523, 553
5.3.4  Right to physical and psychological INtEGIitY...........ccccuriiiiieeiiiiiiiie e 8, 98, 271
5.3.4.1 Scientific and medical treatment and experiments ...........ccccccvveeeeeeesiicvvnnnnn. 69, 147, 553
5.3.5  INAIVIAUAL TDEITYS ...ttt 69, 350
5.3.5.1  Deprivation Of lIDEMY .......coceiiiiiiiiiiie e 76, 134, 453
5.3.5. 1.1 AMESt™ oo 21, 92, 98, 313, 509
5.35.1.2 NON-penal MEASUIES ........cevveeeiiiiiiiiieie e eiiiiiee e 84, 147, 271, 351, 489
o1 For rights of the child, see 5.3.42.
o The question of "Drittwirkung".
9 See also 4.18.
9 Taxes and other duties towards the state.
o Here, the term "national" is used to designate ethnic origin.
o For example, discrimination between married and single persons.
o This keyword also covers "Personal liberty" It includes for example identity checking, personal search and administrative
arrest.
98

Detention by police.
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5.3.6
5.3.7
5.3.8
5.3.9
5.3.10
5.3.11
5.3.12
5.3.13

5.3.14
5.3.15
5.3.16

5.3.17
5.3.18

5.3.5.1.3 Detention pending trial..........ccccooviiiiiiieinniiiiiee e 38, 247, 307

5.35.1.4 Conditional release
5.3.5.2  Prohibition of forced or compulsory 1abour ..o 61
Freedom of Movement® ..............ocoiiiieeeeeeee e 72, 84,192, 198, 460, 478
[R{To | g1 (oI =100 o= 1= PP PPTRP 198
Right to a nationality
RIGht OF T@SIAENCE™ ...t 53, 244, 552
Rights of domicile and establiSNMENt.............cooiiiiiiiii e 544
RIGOt Of @SYIUM ... e e e e e e 163, 164, 167, 555
Security Of the PEISON ......cvii i 31, 42, 95, 98, 134, 345
Procedural safeguards and fair trial ............c.ccccoeevvieenee i, 34, 141, 165, 236, 249, 433, 487
B.3.03 ] SO P i 324, 326

5.3.13.1.1 Constitutional proceedings

5.3.13.1.2 Non-litigious administrative procedure ................... 114, 251, 275, 363, 433
5.3.13.2 Access to courts™ ..........ccocovviieiiinnn. 16, 24, 42, 52, 99, 102, 114, 116, 130, 131, 139,

140, 145, 168, 172, 180, 181, 183, 187, 200, 202, 235, 237, 240,
245, 255, 269, 275, 278, 279, 313, 324, 337, 344, 350, 351, 359,
362, 375, 426, 433, 457, 459, 484, 503, 513, 518, 523, 524

5.3.13.2.1  HAabEaS COMPUS ....uvviiiieiiiiiiiiiiieee e e iitiree e e e e s e e e e sarbaeeeaae e 76, 84, 98
5.3.13.3 Double degree of jurisdiction™®..............cccooeeeeeeeeeeeeeeeeeeeeen 98, 245, 275, 487, 510
5.3.13.4 Suspensive effect of appeal
5.3.13.5 Righttoahearing........ccccccceviiiiiiii 5,52, 141, 145, 190, 435, 489, 528
5.3.13.6 Right to participate in the administration of JUStICE™............ccccveeiieeiiieeeee e 528
5.3.13.7 Right of access tO the file.......cccuvviiiiiiiiiii e 195, 247
5.3.13.8 PUbliC hearings ... 103, 176
5.3.13.9  THAl DY JUTY ettt sttt nb e nane s 369

5.3.13.10 Public judgments
5.3.13.11 Right to be informed about the decision

5.3.13.12 Trial within reasonable time .......... 38, 114, 195, 236, 247, 254, 269, 351, 377, 453, 528
5.3.13.13 INAEPENUENCE ...ooeeeiiiiiiiiieee ettt e e e enne 139, 168, 238, 278, 311
5.3.13.14 IMPartiality ........ccoeeeeiiiiiiiiieee s 92, 145, 168, 278, 297, 298, 484
5.3.13.15 Prohibition of reformatio in PeIUS ........ccooeiiiiiiii 363, 552
5.3.13.16 Rules of eVIdENCE .......ccoeevvveveiieiiiieieeeeeeeeeee, 44,58, 90, 134, 170, 195, 268, 313, 326,

369, 371, 487, 513, 515, 552
5.3.13.17 REASONING ....utteiiieeeiiiiiiiiee e e e ettt e e e e et e e e e e e re e e e e e e eanes 176, 180, 236, 239, 279
5.3.13.18 Rights of the defence .........ccooeiiiiiiiiiiii s 5, 90, 145, 170, 298, 528
5.3.13.19 Equality of arms ........cccvvvveeeeeiiiiiiiieeee e 145, 275, 298, 425, 437, 487, 509, 513
5.3.13.20 Adversarial PrinCIPIE........ceiii i 178, 509, 513
TR T Tt R - T [0 [N = To [ PR 192, 192, 248
5.3.13.22 Presumption Of INNOCENCE .......c.uvviiiiieeiiiiiiiiiiee et e e e e snaraeee e e e e 99, 134
5.3.13.23 Right not to incriminate oneself..........ccoooiiiiiiiiiii e 127, 134, 165

5.3.13.24 Right not to testify against spouse/close family
5.3.13.25 Right to be informed about the reasons of detention

5.3.13.26 Right to be informed about the Charges...........cccocveriiiii e 528
5.3.13.27 Right to have adequate time and facilities for the preparation of the case
5.3.13.28 Right t0 COUNSEI .......vveiiiiiiieiiiie e 61, 92, 172, 247, 267, 457, 509
5.3.13.29 Right t0 €Xamine WItNESSES .......euutiieeiiiiiiiieee ettt e e e e e 58, 90, 170, 437
NE DIS IN THEM L.eiii e 34,101, 127, 251, 308, 478
Rights of Victims Of CHME .........uviiiiiiii s 10, 34, 170, 345, 490, 507
Right to compensation for damage caused by the State ....................... 42,99, 102, 124, 178, 181,
184, 231, 251, 313, 315, 344, 345
Freedom of consCience™® ..........oov oo 77,154, 161, 266, 294, 319, 517, 553
Freedom of OPINION ...t 144, 149, 161, 319, 348, 526

99
100
101

102
103
104

Including questions related to the granting of passports or other travel documents.

May include questions of expulsion and extradition.

Including the right of access to a tribunal established by law; for questions related to the establishment of extraordinary courts,
see also keyword 4.7.12.

This keyword covers the right of appeal to a court.

Including the right to be present at hearing.

Covers freedom of religion as an individual right Its collective aspects are included under the keyword "Freedom of worship"

below.
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5.3.19  Freedom Of WOISHID ......uiiiiiiiee et e e e e e e e abbeeee s 72, 80, 294
5.3.20 Freedom of expression™®..............ccccocevevevererevererennnn. 11, 30, 70, 77, 140, 149, 161, 174, 296, 302,
347, 348, 460, 462, 490, 529
5.3.21 Freedom of the WIItteN PreSS .....cuuvviiiiiiiiiiiiiiiee e 11, 121, 144, 411, 462
5.3.22 Rights in respect of the audiovisual media and other means of
MASS COMMUINICALION ......vvveiiiieeeiiiee ettt 11, 13, 77, 121, 296, 347, 462
5.3.23 Right to information ..........ccccceeviiiiiiiiii e 10, 11, 77, 161, 512, 524, 526
5.3.24 Right to adminiStrative traNSPArENCY ..........eieiiuiieeiieiie et e et e et e e etee e e st e e e aeee e e s enbeeaeaaneeeeas 176
5.3.25 Right of access to administrative dOCUMENTS ...........ccuviiiiiiie it 176
5.3.26  NAtiONal SEIVICE ®.......ouiiiiieiieiciccee s 299, 327, 328, 534
5.3.27 Freedom of asSOCIiation...........cceeeeeeiiiiiiiiiieeeeieeiiiee e 33, 64, 149, 150, 152, 234, 431, 541, 547
5.3.28 Freedom Of aSSEMDIY........cuiiiiiiii e 70, 161, 460, 529
5.3.29 Right to participate in political aCtiVity ............cccoeeriiiiiiie e, 149, 158, 259, 311, 545
5.3.30 Right to respect for one's honour and reputation ...........ccccccovvcvviierieenniinnns 161, 411, 462, 484, 490
5.3.31 Rightto private life .......cccccceeeiviii e, 11, 147, 197, 282, 290, 307, 350, 411, 476, 553
5.3.31.1 Protection of personal data...........cccceeeviiiiiiiieiee i 44,102, 155, 526
5.3.32  Right to family life™ ..........ccoooieeeeeeeeeeeeeeeeeeeeeeeeee s 53, 197, 202, 282, 373, 451, 464
5.3.32.1  DIBSCENL.....uiiitiiiiiie ittt 11,534
5.3.32.2  SUCCESSION....uiiiietieeeete et e e e et e e e e e s e e e e e e e e e e e eaans 34, 110, 137, 433, 492
5.3.33 Inviolability of the hOMe.........ccoo i 371, 421
5.3.34 Inviolability of COMMUNICALIONS.........coiiiiiiiiiiiiii e 44
RS G 7 N B o {1 o 1o o [T (o] R P RRRP 172

5.3.34.2 Telephonic communications
5.3.34.3 Electronic communications

5.3.35  RIGNE Of PELLION ..eiiieiiiiiiiiie e e e e e e s e e e e e e s s nabbraeeeaeeeeanne 555
5.3.36 Non-retrospective effect of [aW............cooooii i 19, 447, 478
5.3.36.1 CrimiNal JAW ....coooiiiiiiiiii e 91, 504, 507, 523
LTI L T2 O Y/ 1 I = Y 418
5.3.36.3 Social law
LS TRCC (ST I - 1[0 N = LT 2R 318, 478
5.3.37  RIight t0 Property™® ... ...ttt 56, 117, 375, 421, 433, 459, 536
5.3.37.1 EXPropriation ......ccccoeiiiiiieiieee e 50, 94, 231, 470
5.3.37.2 Nationalisation
5.3.37.3 Other imitations ........cccoeeeeviiiiiiiiiieeeeeeiiee e 50, 51, 61, 66, 111, 113, 141, 168, 193,

235, 244, 252, 263, 316, 326, 330, 428, 436,
470, 492, 494, 517, 518, 530, 539, 542

5.3.37.4 PrivatiSation .........c.uiiiiiiiiiiiiiiie e 107, 121, 151, 326, 327
5.3.38 Linguistic freedom
LRSI 1 I Y [ Tox (o = LI 10| 1 £ TP PTTPPRP 129, 255
5.3.39.1 RIGNETIO VOB ...eiiiiiiiiiiiieiiee et e e 39, 79, 343, 510
5.3.39.2 Right to stand for election™® ..............ccccoeuiieeeeeeeeeeeeeeeeee 15, 79, 259, 510, 545
5.3.39.3 Freedom Of VOUNG .......ccooiiiiiiiiiee et 510
5.3.39.4 Secret ballot
5.3.40 Rights in respect of taxation............cceveeiiiiiiiiiiee e 108, 109, 112, 125, 358
5.3.41 RIght 10 Self FUlfilMENT.......cooiii e 161, 443
5.3.42 Rights of the Child............ccoeiiiiii e, 8, 30, 60, 69, 136, 202, 464, 469
5.3.43 Protection of minorities and persons belonging to minorities................ 36, 163, 164, 167, 294, 415
5.4 Economic, social and cultural rights
541 [ SY<To (o] IR (o TN (=T= 1] o U TR 25, 448
5.4.2 RIGNE 10 @UCALION .....veiiiiieiiieee e 106, 154, 520
5.4.3 RIGNE 10 WOTK .o e e 24,108, 334, 356, 501, 532
5.4.4  Freedom to choose one's pProfession™ ............ccccceeeeeeeeeeeeeeeeeesee e 279, 330, 456, 501
5.45 Freedom to Work for remuUNEration..........ooeveeeieeee e 130, 316, 330, 482, 500
5.4.6 Commercial and industrial freedom .........ccoooevevveiiiiiieeinns 34, 46, 57, 88, 109, 150, 180, 193, 263,
105 This keyword also includes the right to freely communicate information.
106 Militia, conscientious objection etc.
107 Aspects of the use of names are included either here or under "Right to private life".
108 Including compensation issues.
1‘;2 For institutional aspects, see 4.9.5.

This keyword also covers "Freedom of work".
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264, 353, 354, 436, 530

5.4.7  Freedom of contract

5.4.8 Right of access to the pUBblIC SEIVICE ...........oiiiiiiiii e 334, 439

Lo e T | o1 (o TS (| SRS 70

5.4.10 Freedom of trade UNIONS™ ............cooiieecececeee et n et 431

5.4.11 Right to intelleCtUAl PrOPEILY.......oii ettt e e e st e e e s e e e e enee e e e e nneeeeas 323

5.4.12 RIGNEIO NOUSING coiiiiiiiiiiiiiie et e e e e e e s bbb e e e e e e e s nabbbaeeeaeeeas 141, 197

5.4.13 RIght t0 SOCIAl SECUNLY ....eevviiiiiiiiiiiiiie e 87, 109, 469, 480, 498, 515

5.4.14 Right to unemployment benefits

L LT = {1 a8 (0 J= W =T g < [ o IR 87, 106, 238, 304

5.4.16 Right to just and decent working CONditioNS............ccccuvvieieeei i 20, 70, 183, 501

5.4.17 Right to a sufficient standard Of lIVING ........ccooiiiiiii e 238

5.4.18 Righttohealth...........ccooiiiiii e 8, 82, 178, 200, 240, 271, 300, 474

5.4.19 Right to culture

L I Yol [T o ) o (<= (o] 4 PSSR 526

Lo A AN 4 111 1 o 1= T= T o] o PSRRI 302
55 Collective rights

551 RIght 10 the ENVIFONMENT ....ccoiiiiiiiiiiiiii e e e e e s s ab e e e e e e s s annes 512

5.5.2 Right to development

5.5.3 Rightto peace

5,54  Right t0 Self-determMiNGtion .........ccviiiiiiiiiiii e e e s e e e e e e s s aanes 152
111

Includes rights of the individual with respect to trade unions, rights of trade unions and the right to conclude collective labour
agreements.
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Keywords of the alphabetical index *

* The précis presented in this Bulletin are indexed primarily according to the Systematic Thesaurus of
constitutional law, which has been compiled by the Venice Commission and the liaison officers.
Indexing according to the keywords in the alphabetical index is supplementary only and generally
covers factual issues rather than the constitutional questions at stake.

Page numbers of the alphabetical index refer to the page showing the identification of the decision

rather than the keyword itself.

Page
Abortion, legal time limit..........ccccevvvveviiiiviiieeiiiieenes 290
Accident, road........ccoccuveeeriieie e 127
Accident, scene, driver, avoidance ........................ 127
Accountability, determination.............ccccccevvvvvvnnnn. 160
Accusation, MENtS.........coeiiiiiiiiiiieeeee e 528
Act, direct administrative power, compulsion........... 16
Action, procedure for instituting .........ccccccovvevvveeeen. 344
Activity, educational and scientific ...............cccuvvvee.. 81
Activity, profitable............coovvvvviiiiiiiiiiieee 106
Adaptation, measures, NECESSItY .......ccccceevvruvrrrenn. 178
Administration, information, reasonable access ....512
Administration, internal administrative appeals...... 114
Administration, proper functioning ...........cccoccvvvveee.. 81
Administration, supreme 0rgans ..........cccceeeveevvveeenn. 17
Administrative act, appeal, procedure.................... 362
Administrative act, effectS.......ccooeevveeeiiiiiieiiiieees 495
Administrative act, internal.............ccccoceeviiieninnnn. 495
Administrative agency, authority, exercise............. 174
Administrative authority,
discretionary POWEr .........coocuvvvieeeeeeniiiiieeenn. 155, 552
Administrative decision, unlawful ................... 141, 356
Administrative law ... 275
Administrative POWETS .........ccooevviiiiiiieeeeieniiiieeeen. 137
Administrative procedure, fairness...........ccoccuvvveee.. 141
Administrative proceedings, proof............cccccuvvveen.. 326
Admission, prerequisite........ccccovvvviieeeeeinniiiineenn. 337
Advertising, dentist...........cccceeeeiiiiiiiie e, 456
Advertising, MONOPOIY.........cceeeevviiiiiiiieeee e, 530
Advertising, restriction.........ccccccevvivivieeee i, 348
Agricultural WOrKer ..........cvvvvveeeiiiiiiiiiee e 431
AGFICUIUIE ... 467
Agriculture, qUOLAS ........cevvvveee e 436
Agriculture, sSuUbSIdY.........ceevviiiiiiii, 436
AlIOWANCE.......eiiiiiieie e 328
Amendment, admissibility, conditions..................... 449
Amnesty, general, criminal procedure ..................... 34
Amnesty, proclaimed, revocation.............cccuvveeee.. 507
Amnesty, proclamation ...........ccceccvvieeeeeeeniiinineenn. 507
Animal, Protection ..........ccceeeeeeeiiniiiiiiieee e 436
Annulment, effectS ......ovivvviiiii 360
Appeal Court, procedure............ccocceeeiieennenns 487, 513
Appeal, CaPaCItY........covviiiiiiiieieeeeeee e 16
Appeal, deadline ..........ccuvviviiiiiiiii 506
Appeal, effeCt. ... 487

Appeal, instance, special ..........cccoeevvieieeeeiiiiiiiiinnnn. 16

Page
Appeal, jurisdiction..........ccccceeviiiiiiiieiee s 134, 555
Appeal, late filing ........ccooveie i, 61
Appeal, Procedure .........cccceeeveeeiiiiiiiiiee e 137
Appeal, starting PoiNt..........cccceevviiiviieeneeeen e, 506
Application form, legality...........occovvveeiiiiiiniiiiiene, 51
Archaeology, preventive ...........cccvvveeveeeviiiiiiienneeenn 57
Area, use by the public, demonstration ................. 529
Arrest, safeguards .........cccccceiee i, 247
J AN (IS Y= T = | S 98
Asset, private Property......cccccceeeviecivreeeeeeesisivnneenns 150
Assistance, proCedure .........cccccoovvvvveeeeeeenninciieeenn. 351
Association, appeal to Court..........cccvcevveeeriiivinnenn. 362
Association, professional, membership,

OblGALONY . 234
Association, registration.............cccvveeveeininiiiiienneennn 64
Association, state funding...........ccccvvveeeieenniiiineenn. 547
Asylum, seeker .........cccevvvvivennennnn. 163, 164, 167, 555
Audit Court, independence ..........ccccceeveeeeniicivineenn. 291
AUthOrity, NOLION......cooiiiiiiiiie e 65
Autonomous authority, budget, financial control,

EXPENSES ...ooooiiiiiiiiii 160
Autonomous authority, decision, procedure of

approval, QUOIUM........c.coviereeriere e e 160
AUtONOMY, StALUS ....evvvvvieiieieieieeeeeeeeeeeeeeeeeeeeeeeeeeeees 160
AUtOpPSY, Order, reVIEW ........ccvveeviiiiriiiieeeeesssvieeens 350
Bar, junction of public service.............ccccoeiiinnine 353
Bias, judicial officer..........cccccceiiiiiiiii e, 484
Bias, SUSPICION......ccviieiiiiiiiieiie et 484
Bill-posting, MONOPOIY.........ccccovcvieieiiieeeeee e 530
Body location, evacuation, identification

and burial.........cccoo 465
Body, independent, collegiate,

with judicial character ..........ccccccovviiieei i, 17
BONAAQE ... 16
Border, protection, installation ............ccc.cccoeevvveen. 198
Budget, allocation ............coccvveiiciiiiciiie e 257
Budget, appropriation, particular purpose.............. 536
Budget, CONtrol.........c.ccoeeiriiireiiiiec e 232
Budget, justice, administration............ccccccoeevvvnen. 233
Budget, 1aW .........covieiiiii 315
Building plot, sale..........oocciieeieiii e, 264
Burden of proof........ccccoveiiiiieii e 326
Cancellation, change, preventive measure.............. 98
Canon law, internal regulation .............cccccevvcvverennns 130
Canon law, self-administration..........cccoevvvevvirreennnn. 130
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Capital, iINVeStMEeNt ..........coocvvviieieeiiiiiiieee s 263
(01T 0110 ] £ 111 o F SR PERR 296
Censorship, film ... 302
CensOorship, PriOr........vveeeeeiiiiiiee e e es e e e e 11
Censorship, prohibition ...........cccccoeiviiiiiiie s 348
Central bank, independence............cccccvvveeeeeeeinnns 272
Central bank, member, appointment, right............. 272
Chamber of Labour............cccccvvveiieeiicieee e 15
Chamber, obligatory membership.........cccccceeeeninnns 33
Child, best iNterests .........ccvvvveeiiiiiee e 520
Child, born out of wedlocK..........c.oevveeeieiieiei, 534
Child, custody, order.........cccvviveeieeniiiiiiieee e 373
Child, international abduction............c..ccceeeviiieennns 136
Child, premature birth ..........cccooieeee 8
Child, public Care .......cccccooviiiiiiiieie s 373
Child, right of aCCESS........ccccuvvriieeee e, 136
Child, right to determine the identity of father,

age, lIMit. .. 534
Child, support, CONVErsioN ........ccccceevviiviviieeeeeeniinns 60
Child, support, dynamic .........ccccceeeeeeiiiiiiieeeeeeeninns 60
Child, support, StatiC .........ccceeevriiiiiee 60
Childcare.......ccooeeeeeeeeeeeeeeeeeee e 451
Church, Property .......ccccceeeeeeiieiiieeee 151
Circumstance, mitigating..........ccccceevveiviieeeeeeeniinnns 369
Citizen, management of public affairs,

direct partiCipation ..........ccccevvvvreeeeeeessiiiiieee e 339
(11771 @0 To [ T 244
Civil partnership ........cccceeeeiiiiiiiee s 108
Civil ProCeduUre .......uuviiieieiiiiiiiee e 435
Civil servant, criminal record...........cccoccuveevniiieeennnen. 67
Civil servant, disciplinary measure...........c...ccoocuu. 149
Civil servant, dismissal..........covveeeeeiiiieieiiieiiieeinnns 532
Civil servant, duty of loyalty ..........cccccccvvviveeeiniiiinnns 439
Civil servant, function, suspension.............c....c.ccu.... 99
Civil servant, recruitment ...........ccccceeeviiieeeniieeeenns 439
Civil servant, salary, SUSPENSION..........ccccceeveeeerinnnns 99
CiVil SEIVICE, EXEICISE ..ceveeeeeeee e eas 149
Civil service, impartiality..........ccccceeeviiiiiiieneeeeninnns 149
Civil service, independence ..........cccoccvvveeeeeennninns 149
Civil service, loyalty, political.............cccoceeeriiieennnns 439
Civil service, permanent.........ccccceeevviiviieeeeeeeniinnns 452
Civil service, specific requirements..........ccc..ceeueeee 334
Civilian SEIVICE .......cceeiii e 266
Claim, in respect of wages...........coceevvieeiniieeennns 500
Claim, inadmissibility..........ccccoveeieiiiiii s 375
Claim, preferred ........ccccceviiiiiiiiee s 500
Class action, requirements ..........cccccceeeveeeerineeennnns 515
Collective premise, Property .....ccccccveevvveeeeeeeniinnns 494
Collective premises, property right..........c.ccceeeennes 492
Collegiality, prinCiple ........ooocvvieiiieiiiiiiieee s 186
Combat ... 465
Commercial speech, limitation ..............ccccvveeeeenns 462
CommercialiSation ...........cooccvviveeeeesiiiiiiieee e 327
Common Law rfightS ... 172
Common Law, development ...........ccccvvvvveeeeeiiinns 345
Company, board, members ..........cccoecvvvveeeeeeiiinnns 497
Compensation, requiremMent..........ccooecvvvveeeeeesiinnnns 102
Compensation, fight.........coccuviieeiiiiniiie s 231
(070] 141013 1] 1[0 ] o ST PRRR 353
Competition, economic, protection................. 150, 354

Competition, political forces.........cccoovvvvveveeeeiiiinnns 129

Competition, rules, violation.............cccvvvevieeiniinnns 195
Complaint, extraordinary, justification...................... 61
(00] 0 (o111 (o] o PSR 546
Confidence in the law, principle..........cccccceveeiiiinns 500
Confidence, circumstances, legitimate .................. 490
Confidentiality, duty .........cccoooiiiiiiiie e, 176
Confinement, for purposes of assistance .............. 147
Congenital abnormality ...........cccoocoeiiiiiiiini, 8
Conscientious 0bjection..........ccccceeviviiiiieiiee s 266
Consequences, Weighing.........cccceevvviviieeeieeenininns 451
Constitution, autONOMY ........cvvvveeieeesiiiiieee e 242
Constitution, Change...........cccvvveevie e 35
Constitution, NUCIEUS ..........occeveiiiiiieieee e 17
Constitution, reVISION .......ccooveeiiievviiiieeeeeeeeee e 365
Constitution, self-elimination.............c.cccceevviierennne. 17
Constitution, SUSPENSION..........cevveeviiiiiiiereeennns 17,413
Constitution, total revision............cccccveveeennnnee. 17, 242
Constitutional appeal, act already examined......... 291
Constitutional complaint, limits of review................ 131
Constitutional Court, appropriations ...................... 448
Constitutional court, archives, legal rules............... 290
Constitutional Court, CritiCISM ........coovvviiieeieernnnns 415
Constitutional Court, jurisdiction, subsidiarity ........ 337
Constitutional court, legislative role ....................... 114
Constitutional Court, predecessor state,

decision, res iudicata ...........ooccuvveeereeeniiiiiieeeeeennn 439
Constitutional court, Rules of Procedure ............... 290
Constitutional justice, PUrPOSEe..........cccuvveeereeerrnnns 433
Constitutional law, ordinary............cccccvvveeeeennn. 17,413
Constitutional matter..........cocceeiiiiienniiee e 134
Constitutional order, destruction.............ccccceevrnens 152
Constitutional tort..........coeeeviiiiiii e 321
Constitutional tradition, common

to member states ... 180
Constraint, time limits ..........ccccciiiiii e 470
Contempt Of COUM ......ovvieiiiiiiiiiie e 140
Contract, termination, benefit, consequences ....... 469
Contractual relation............coceeeeiiiieiniiene e 136
Contribution, compulsory, payment.............ccccoouee. 87
Convention on the Elimination of

all Forms of Discrimination against Women ........ 485
Convention on the Transfer of

Sentenced Persons .........ooocvvveeeeeeeniiiiiieeeee e 82
Conviction, political...........cccvvveerieeiiiiiieee s 149
Co-operative, lease of premises, approval ............ 494
Co-ownership, 'one subject' rule..........cccccevveeeiinnns 494
Correctional Labour ..., 20
Council of Europe, recommendation ............... 19, 439
Council of Europe, Venice Commission ................ 426
Court decision, effectS ....ccooeeeiiieiiiiiiieeieeeiieeeeee 359
Court proceedings, length..........ccccccviiiiiiieeieeeniinns 64
Court, authority and impartiality ...........ccccccovcvverenns 140
Court, decision, eXEeCULION ........ceevveeeieeeeeieeeeeeeeeeeeens 5
Court, president, appointment ............cccccceveeerrnnnns 265
Court, social security, jurisdiction ...........ccccccevvinnns 446
Criminal Code.......ccvvvevieeiiiie e 417
Criminal iNvestigator ...........ccccvvvevee e 98
Criminal justice, functionality .............cccccveeeeiiinns 455
Criminal law, immediate court appearance,

PrOCEAUIE. ...ttt 247
Criminal liability, effects ..........ccccoevveiii s 503




Alphabetical Index 577

Criminal procedure...........ccocevvvveeeeeeeinnns
Criminal procedure, COde........cccceeeeviiiviiieeeeeeeinns
Criminal procedure, hearing..........cccoccvvvveeeeeiniiinnns
Criminal proceedings .........ccccvvveeeieiiiiiiiieee e
Criminal proceedings, language .........ccccccceevninnnns
Criminal proceedings, sentencing
Criminal record, aCCESS .......ccvverrureeeririeeeiiieeeans
Criminal, 'habitual’, sentence, indeterminate,

IMPOSItION ..eeeiiiiiee e 523
Cultural INSHtULIoN ......ceeeeeiiiiiiee e 306
Cultural institution, financing ............ccccvvvvveeeeeeinns 536
Culture policy, reVIiEW.........ccccvvveeeeeiiiiiiiieeeee e 306
Customary law, international.............ccccvvveeeeriiiinns 131
Damage, compensation ............cccceevreeeeeiieieeeennnen.
Damage, fair compensation
Damages, compensation, non-economic loss ....... 484
Data, protection, embargo period ...........cccccoevnnns 526
Dead person, criminal file, disclosure .................... 526
Death penalty........ccccccevviiiiiiiiieniiiiieeceen 342, 369
Death penalty, obtaining assurances

against IMPOSItION ........ccceveii e 31
DeCeaSEd........cooiiiiiiiiiiee e 16
Deceased estate, administration.............cccccceevuuens 137
Deceased, burial land, consent by owner .............. 517
Decision, administrative, assessment.................... 275
Decision, administrative, judicial review................. 433
Decision, automatic revView ...........coccevveeeeeeennnnnns 200
Decision, Court, publication ............cccccuvvveeeeiniiinnns 333
DeECiSION, CHLICISM .uueeeeieee e 140
Decision, execution, conditions............ccccceeevrnines 424
Decision, explanation............ccccceceeneeneninnnnnnnnnnns 180
Decision, final and binding ..........ccocevviveeieeniiiiiiieenn. 5
Decision, grounds ..........oocceeiieieieeiniiiiieeee e 190
Decision, operative part .........cccccceevviiviiieee e, 190
Decision, operative part, setting aside.................... 236
Decision, scientifiC iISSUES ..........ccceeeviieeeiiiieeenne, 178
DecolonisSation ............cccceeruieeeniiiee e 498
Decree, corrigenda, social basis............ccccccevnnnns 507
Defence counsel, official, lack.............cccccoviiernnen. 528
Defendant ... 98
Delegation, infringement of law..............cccceeeeenen. 329
Democracy, defence .........cceeveeeiiiiiiiiiiiieeneeeeis 439
Demonstration, authorisation .............cccceevveeennnee. 529
Demonstration, information...........c.ccccceevniieeennnen. 161
Demonstration, postponement............cccceeeeveeennee. 529
Denationalisation .............ccccccuvemeieeimnnnnnnnns 151
Deportation ........cccuveveieeiiiiiie e 342
Deposit, devaluation, compensation ...................... 542
Deputy, local councCil...........c..eeeeeeeiiniiiiiiieneeees 545
Detention, administrative, bargaining chip................ 76
Detention, administrative, terms ........ccoovveevveveeeenns 21
Detention, arrangement .........cccccovvvvviveeeeeeenininieeenn. 82
Detention, conNditionsS .........ccoeuueeeeieeeeieeeeeeeeeeeenn, 200
Detention, on remand, conditions ...........cc.ccceeeueune 247
Detention, psychiatric hospital ............c..cccoecvveeenee. 489
Detriment, SEIOUS .......oeveeee e 451
Development planning .........ccccceeeeeiiiiiieeee e 111
DEVOIULION ... 165
Directive, breach ........coooeeeeeeeeee e, 181
Directive, implementation............cccocuvieeeeeeinniinns 183
Disabled, war VICHIM .........ooveviiviiiiiiee e, 498

Disappearance, forced, person..........cccccceevvviivvveenn. 10
Disciplinary proceedings, language....................... 248
Discrimination, third party ...........cccoccvvveeieeniiciinnen, 75
Dismissal, different criteria............cccocvveiriierennne. 532
Displaced Person ........coccuvvveerieeiiiiiiiieee e 252
Displaced person, return, objective .............cc.vveee.. 421
Disposition, principle..........ccoccoviiiiiiieee e 433
Distribution of powers, principle........ccccccccovvivinnenn. 426
Document, UtIHItY .......oooviiiiiiienieiiicen e, 195
Dominant PoSItioN ..........ccvvvverieeiiiiiiieeeee e 481
Dominant position, abuse ............ccccvveeveeiiiiiineenn. 180
Driver, responsibility ..........cccccoiiiiiiiiie e, 127
Driving licence, suspension, penalty points........... 308
Driving licence, temporary, conditions to use......... 478
Driving licence, withdrawal ................cccceee... 251, 478
Drug, authorisation, abridged procedure ............... 193
Drug, generic, marketing ......ccccccoecvvveereeeniiivvnnnnn. 193
Drug, generic, ProducCer ........cccccovvvuvveeeeeeenniiieeenn. 193
Drug, pharmaceutical...........cccccccovvvviiieneeeiniiiiieen, 330
Drug, public health, danger...........cccovcveeiiiiiiinnnnn. 193
Economy, forecast.........ccccvevveiiiiiciiiinnee i, 428
Economy, state regulation .............ccccvvveeieeeniiiiinnenn, 66
Editor, lack of appointment,

owner's responSibIlity.........ccoecvvveeieeiniiiiiiieeeeen 347
EdUCatioN........oooiiiiieiiii e 451
Education, 8CCeSS..........coeriiiieiiiiiieiieee e 106
Education, basic SKills...........ccccevviiiiiieniieiiee, 25
Education, duration..........c.cccceevviieieiniieienieee e 154
Education, duty of the state ............eevvveveeeeveeeennnnnns 154
Education, fee........cccoviiiiiiii e 106
Education, frE€.......coouveiiiiiiiiiie e 106
Education, higher, system ...........cccvvveeiiiiiivnnnnn. 106
Education, levels, differentiation.................ccuvveee. 154
Education, pedagogical philosophy .............cccvvveee.. 25
Education, primary.........cccccveeeriieeciieee e 154
Education, public, free of charge, secular.............. 154
Education, quality .........cccoevereriiieieeee e 25
Education, religious .........cccccceeeeiiiiiieieee e, 154
Education, religious, dispensation.............c.c......... 319
Education, religious, ethical...........cccccceeeeviiiiinnnnn. 319
Education, school, private, national

education policy, application............c.cccovcverernnnn. 520
Education, school, private,

use of regional language ...........ccccoceeevierenrcnnenen. 448
Education, Steiner SChoolS ...........cccocveeeiiiieeciiieeen, 25
Education, subsidy..........cccoccveriiiiinii e 25
Effect, SUSPENSIVE.........ocuviiieeieie e 459
Effectiveness, principle.........ccccccvvvciviiennennnn. 181, 459
Elected offices, equal access, right .............c........ 129
Election, association.........cccceeeeeviieviiiiiiieeeeeeeiinnn. 129
Election, ballot paper, financing,

state contribution ...........cccccoovi 259
Election, candidate, name , mistake...........cccc....... 262
Election, constituency, number..........c.cccovcveverineen. 39
Election, constituency, Siz€..........ccccvveeeieeeiiicvvnnnnn. 39
Election, D'Hondt's method............ccccceeeeeeeiiiiiinnnnnnn. 39
Election, electoral coalition ...........ccoovvvveveeiiieneneeennnn, 39
Election, electoral commission ...........ccccccovviivneenn. 255
Election, electoral commission,

independent, Status ............occvvveeeieeiiniiiiiieeeeeeen 343

Election, judgment, appeal ...........cccoecveerinerennnnn. 510




578 Alphabetical Index

Election, judicial review...........ccccccevvviiiieeee e, 510
Election, list of candidates ..........ccooveveeeeeeeeieeeennn. 262
Election, plenary meeting.......cccccoovvvvvvieeeeeiniinvinennn. 15
Election, population distribution ...............cc.ccccoeoeee. 56
Election, surplus mandate............ccccccvvvveeneiinninnnns 263
Election, threshold ...........c.ccooovemeeeeeieeieeeeeen, 39,129
Election, to a profession, gender parity.................. 289
EMErgency OFdEr ......ccceevviiiiiiieee e eciiiiiee e e e e 373
Emergency order, repeal ........ccccccovviiiiiiienieiiniinnns 333
Employee, discrimination ............cocccvvvveeeeennns 356, 532
Employee, functions of an economic-

organisational nature, private sector....................... 96
Employee, labour, economic and

social CoNditioNS.........eeeeviiieiiniieeeee e 428
Employer, fghtS ..o 356
Employment, 8CCESS.......cccuviiiieeeiiiiiiiiieee e 485
Employment, conditions, criteria...........ccccceeeeennnnnn. 423
Employment, length ... 452
Employment, public, appointment..................ocue. 356
Employment, relationship
Employment, termination
Employment, vocational training, promotion .......... 183
Enfranchisement ... 326
Enterprise, national ...........ccccvvvveieiiiiiiiiiiene s 327
ENnterprise, private.......cccccceeeeeeeeneeeeinneennns 330
Entity, corporate, independent.............cccccuvvvvnnnnnnns 414
Entrepreneur, equal Status.........cccceeeeeeeerieeennnee. 263
Entrepreneur, market, equal position....................... 34
Environment, protection ..........ccccccevvviviieeeeeeeniinnns 512
Equivalence, principle ..o 181
ESTOPPEL ..evveeeeeieeiiiieiiiiiii e 272
Ethics, medical........coovuviieiiieeeeeeeeeeee e 456
Ethics, professional...........ccccceeiiiiiiciiiie s 501
Ethnic cleansing, reversal ...........ccccoecviiieeieiiiiinns 252
Ethnic proportionality ..o 252
European Charter on the Statute of Judges ............ 19
European Community, association agreement........ 15
European Convention on Human Rights,

direct application ..........ccccceeviiviiieeeeeeeiiiiieee e 425
European Court of Human Rights, complaint,

proceedings, parallel.............cccooiiiis 337
European Union, member state, national ................ 24
Euthanasia........ccceeeiiiieiini e 69, 553
Evidence, administrative, principle........cc.ccccoecuvvven.. 67
Evidence, circumstantial ..............ccccooieeniiieeennnn. 134
Evidence, destruction, risK ........ccccovveeeeeieeeeieeennen, 307
Evidence, evaluation............ccccoeveieeeiniien e, 58
Evidence, hearsay, strict rules, applicability .......... 515
Evidence, illegally obtained............ccccvvveeeeviiiininnnn. 44
Evidence, iNAIr€CT.......coovvvviiiiie e 58
EVIDENCE, NEW ..o 195
Evidence, partial submission ............cccccceeeeeiiiinns 437
Evidence, presentation, delay...........ccccccceeeeeennnee. 195
Evidence, taking........cccccoviiiviiiiei e 455
EVIdeNnce, ValUE.......c..e e 58
Evidence, witness, written statement..................... 513
EX facto Oritur iUS .........cooviiiviiiieei e 165
Executive, powers to initiate legislation ................. 520
Expert, confrontation of experts..........ccccccceeeevinnns 145
Expert, official ..........ccoeviiiiii 145

Expert, private, hearing, participation .................... 145

Expropriation, compensation ...........ccccceeevviivvneenn. 231
EXPUISION ..cooooiiiiiieie e 84,116
Extradition, national ............cccccovieiiiiiini e 367
Extradition, proceedings ............ccceeiiieeeiiieeen e, 342
Extradition, safeguard...........cc.ccccoovvriiereeenniiinnnnnn. 487
Extradition, safeguard against

death SeNteNCe ........cccvevvvveveiiiiee e, 31, 342
Extremism, right-Wing ........ccccccoioiiiiiineniieee e, 22
Fact, complex, examination...........cccccceveeevviivvneenn. 195
Failure to act, administrative body ...............c......... 275
Failure to act, compensation............ccccceeeevviivvneenn. 254
Family [awW.......cccvvvieiiiei e 534
Family, forced separation, compensation............... 202
Family, reunification, positive measures................ 373
Farm, agricultural...........cccoovceiiiiiiiiie e, 110
Farmer, fishermen ...........ccooeeviiiiiiiiiiien e, 327
Federation, entity ...........ccccuvvevieeiiiiiiiiienee e 257
Federation, entity, property, protection.................. 121
Fee, amount, PUrPOSE..........evveeeeeereeeeeeeeeeeeeeenennnnnns 444
File, archive, right to iNSpect..........ccccceveeeviiinineenn. 526
Finance Act, proper examination ..............c.cccuvveeee. 291
Finance act, SCOPE......uuuuurrrrerireereirieeeeeeeeeeeneennnnnnnns 449
FiNe 359
Fine, administrative............cccccovviiiiciniieienieee e 249
Fine, duty t0 iMpPOSE ......ccvvvverieeiiiiiieee e 462
Fine, upper limit, 1acK.............uuveeeereeeeeeeieeeieeeiennnnnns 462
Firearm, border, USE .......ccovvvvivieiiiiiii e 198
Fiscal CoNtrol..........coeviiiiiiiiie e 112
Fisherman, farmer ........cocveiviieiei e 326
Flexibility, exceptional measure, practice,

APPHCALION.....eeiiiieiiiiie e 191
Forced labour, indemnification.............ccccoceeerineeen. 61
FOrQIGNET ... 51
Foreigner, detention...........cccccce v, 84
Foreigner, forcible removal............ccccoeeieiiniiineen. 84
Foreigner, health, treatment ...........cccccceeeeiiiiinnnenn. 300
Foreigner, Job......ccooviiiii e 24
Foreigner, residence, illegal...........ccccoovveeeiiiinnnnenn. 24
Foreigner, residence, permit..........ccccccceveeeeniiinineenn. 53
Foreigner, residence, unlawfulness....................... 300
Freedom of contract...........cccceeeevviiiiieeene e, 356
Functions, concurrent eXercise.........cccccveeevvevveeenn. 545
Fundamental jUSEICE...........coceeviiireiniieeee e 31
Fundamental right, essence, preservation............. 436
Fundamental right, exercise ..........cccccceveeevviiiinnnn. 362
Fundamental right, exercise,

deterring or discouraging........ccccccevveeeiiivviieneeenn 344
Fundamental value, EUrope............cccoeveivcierennene. 131
GG s 16
Gathering, peaceful, reporting ...........cccovvveeeeiinns 460
Good legislation, rule.........ccccvvveeeeeiiiiciiiiieeee s 323
Government, resolution, normative content........... 480
Guardian, appointment ..........ccccovevererrcieeenncreeeenns 435
Guardian, local authority..........cccccevviiiiiiieiee e, 435
GUIlt, SEIIOUSNESS ......oevvviiiieeeeeeeiiiee e 453
Gypsy, caravan, illegal stationing ............ccccceevnens 197
Hatred, iINCItEMENt.........ooovvieeeee e 152
Health, effective monitoring ..........c.cocccvevvcierennnn, 200
Health, mental..........coovviiieeeeee s 8
Health, protection...........occcuvveeeiiiiiiiiiiiienneenn, 271, 330
Hearing, Control Commission, adjournment.......... 489




Alphabetical Index 579

Hearing, court, obligation to inform

the aCCUSEd.........oooviiieiiiiiee e 425
High Representative for Bosnia

and Herzegovina........ccccceevviiiiiiiieee i 426
Hospital, UNIVETISItY ........oocviviiiiieeiniiiiice e 81
Hospitalisation, forced............cccccoeviiiiiiieeeee e, 351
Hospitalisation, protracted ...........ccccccvvvveeeeeiiiiinnns 147
HOUSING ...veeeee ettt 117
HOUSING, COAE .....uvvviiiieiiiiiiiiiiiee e 244
Housing, exchange of apartments ...............c......... 309
Housing, expenditure, adjustment ...........c...coouuee 117
Housing, expenditure, reCoOVery .........cccccevvueeennnen. 117
Housing, rent, maximum, fixing by the state........... 539
Housing, right to return ..........ccccoeoevviiiiieee e 252
Housing, temporary residence ban ...............cccuveeee. 50
Hunting, right.........cccooo i, 95
Hunting, self fulfilment............ccccoooiiiiiiiiiiinne 443
Identity card, content.............ceevvvveeeieeieeeeeeeeeeieeeenes 294
ILO, Convention NO. 132 .......ccoccveieniiiieeeiiiee e, 20
1047 | = U | S 84, 555
Immigrant, eXpulSioN .........cccceevviiiiiiiee e 552
Immunity, judicial, foreign state..........cccccccoeivvvnenn. 131
Immunity, parliament...........ccccvvvvvvvvvieeeeeeeeeeeeeeeeeeeees 22
Immunity, parliament, deputy.........cccccceeeevviiinnennn. 365
IMmuNity, State........ccovviiiiiiiiie e 546
Impartiality, SUDJECHIVE........ccvveiiiiiiiiieee e, 297
Import, third cOUNtry ........covvvvveiiiiiiieieeeeeeeeeeeeeeeeeees 191
Imprisonment period, decrease ..........ccccccovvuvvvneenn. 539
Imprisonment, duration, maximum..............ccc.vee... 523
Imprisonment, [ength ..........oovvvvviviiiiiiiieiiieeeeeeeeees 453
Imprisonment, life........cccovveiii e, 453
Incompatibility, local government.............coccuvveeeee. 545
Incompatibility, public office ............ccceeeeeenne 545, 548
Indictment, cases prosecuted ..........ccccceeevrvvrneennnn. 324
Individual, interest..........ccocveeiiiie e, 459
Industrial zone, development............ccccovvvieeennnen. 470
INFOrMANT......eeeiiieee e 58
Informant, identity, disclosure ..........cccccccoevivvveeennn. 313
Informant, WOrk ..........cccooiiiiiiinie e 452
Information, classified, protection ...............cccvvee.... 279
Informational system, independence ....................... 13
Injunction, teMPOrary .........cccceeviiiiiieeee e 451
Inscriptions, topographical, bilingual ...................... 415
Institution, PUBIC ..o 414
INSTIUCLION, JUIY . .ovviiie e 369
Insurance, social, State ........c.oveeeveeieeieeeeeeeeeeeeeann 87
Intent, presumed, dOCtrNe .........ccvvvveeeeeiiiiiiiieeeeen 69
Inter-American Convention on the Forced

Disappearance of Persons...........cccocccuvvvveeeeeeiinnns 10
Interest, compensation, non-payment................... 117
Interest, SCIENIIC .....ccvvviiiiie e 526
Interests, CoONfliCt..........ovvveeeeeeieee e 497
INtEriM MEASUIE ....ccooiiiee e 240
International Criminal Court ............c.eeeeeeeiviiiiineennn. 367
International law, generally accepted legal rule......299
International law, pPrimacy .........ccccvvveeeeeinniiiinneenn. 334
International request ..........cccceeeeiiiiiiiiee e 136
Internet, content responsibility ............ccccocvveennnnen. 347
Internet, server, located abroad, responsibility ...... 347

Interpretation, compatibility with the European
Convention on Human Rights............cccccvvieeeeenn. 170

Interpretation, CONSIrUCtive ...........cccvvveeeeeeeiciiineenn. 537
Interpretation, erroneous, sufficiently serious........ 184
Interpretation, implicationS............cccvvveeeeeiiiiiineenn. 170
Interpretation, law, universally binding....................... 5
Interpretation, prinCiples .......c..cccoovvvvveeneeiiiciiinen, 167
Interpretation, requUeSt.........cccevicieee e
Interrogation, methods
Interrogative body, activities, supervision................ 93
Investment, land, value..............ccccevviieiiiiencnnne, 264
Issue, dominant character ...........cccccveeeeveeeeeeevevnnnnnn. 68
Ura NOVIt CUI@ .....eeeeeeiiee e 239
Journalist, information, SOUICe............cceeeeveeeerrennn. 144
Judge, appointment, commission,

power of proposal ........cccccvviiiiiiniee e 543
Judge, appointments board ............ccccoeiiiiienienn. 543
Judge, disCIpling .........coooiieiiiii e 248
Judge, exclusion.........ccccvvvvevieeeiiiiiiieenn, 278, 297, 298
Judge, financial independence .............ccccvveeereenn. 311
Judge, QUIILY.....evveieiee e 124
Judge, impeachment ........ccccceevviiiiiiienee e, 240
Judge, independence ..........cocevvveeeeeeniiinineenn. 19, 238
Judge, judicial SENIONtY......ccceeviiiiiiiiiieei e, 19
Judge, language knowledge.........ccccccvviuvrieerneennn. 248
Judge, matter, involvement...........ccccccevveeeniiivineenn. 278
Judge, media CritiCiSM .........ooovcviiierieeiiiiiieeeeeenn 278
Judge, remuneration........ccccceevievvireeeee s 19
Judge, remuneration, reduction............................. 311
Judge, retirement, allowance............ccccccevviuvinnenn. 238
Judge, trial, Serving.........cccccceeeieii 297
Judicial authority, intervention, necessity ................ 84
Judicial error ... 124
Judicial function .........cccccviieiini 174
Judicial proceedings, SUSPENSION .......cccccevviuvireen.. 539
Judiciary, independence...........ccoccvvveeeieeeiiiciiieenn. 311
Jurisdiction, CONCUIMTENT........ooviieviiieieieeeee e 67
Jurisdiction, exXClusioN..........cccoveveiiiiiecneec e, 375
Jurisdiction, lack, declaration, court..............c........ 237
Justice, implementation .............occcvvvveeeeeenincviieenn. 245
JuSHICIabIlity........oooiiiie 68
Labour law .......cccuevviieiiieiiee e 20, 356, 532
Labour relations...........cccccovieeiiiiieeceecee e 431
LaNd......oeeiiiiee e 51
Land, allocation, prinCiples ...........cccvveerieeiniiiiineenn. 75
Land, ownership, limitation ............ccccceeveeveviivnneenn. 111
Land, ownership, private, farm .........ccccccccoovevvnnnn. 316
Land, ownership, protection...........cccccceveeeeviivvneenn. 517
Land, perpetual joint USE ......cccccevvvviveieeeeeniiiiiieenn, 107
Land, planning permission............ccccccoeveevcverennene. 197
Land, registry, record..........cccceevcvverernneneeninene s 433
Land, right to USE........ceeeiiiiireiiiieec e 151
Land, stationing, permission..........cccccceveeevvecvvneenn. 197
Land, taXation ........ooevveeeieeeeeeeee e 518
Land, use for state-owned business...........cc......... 231
Land, use, plan .......cccccoovviiiieniiniiiiieeeeen 111, 168
Language, official, regional, residence,

FEQUITEMENT.....oeiiiiiiiie et 192
Language, official, strengthening............c.ccccoeeeee. 476
Language, official, USe........ccccccvviiiiiiineeeee i, 476
Language, regional, use in public services............ 448
Language, teaching ........cccccceeeeiiiiiiiieeee e, 448
Law, amendment, retroactive, application ............. 318




580 Alphabetical Index

Law, applicable .........cccccoviiiiiiiiiiiiiiicee s 130
Law, approxXimation ...........ccccvveeeeeeeiicineieeeeeeessnnns 178
Law, as a source of executive authority.................. 141
Law, defined aim, clarity .........ccccccoevivviieeneeeeninns 359
Law, federal .........ccccooiieiiiiieceeeee e 119
Law, inapplicable ...........ccccoviiiieiiiiie e, 119
Law, optional implementation .............cccccceeeevnnene. 504
Law, predating the Constitution, repeal,

declaratory finding........cccccouviiviiiiniieiiiiiicee e 116
Law, provision, retroactive effect ...........cccccceeinins 359
Law, provisions, contradictory............cccceeeeeeeennnene. 496
Law, regional...........ccceeeeeiiiiiiiiiee e 119
Law, unclear, ambiguous wording ...............cecvvveeen. 65
Lawyer, choice, restriction ...........cccccvvveeeeeeviivnnennnn.
Lawyer, freedom of expression
Lawyer, incompatibility ..........cccceeeeiniiiiiiiinneeeins
Lawyer, person charged, communication .............. 509
Lawyer, person charged, ViSit ..........ccccvveeeeeeiinnnne, 509
Lawyer, representation of client............cccccceeviiinns 174
Legal @id ......cooviiiiiiiiee e 61, 275
Legal aid, equal aCCess .......cccccvveeviiiiiiiiieee s 457
Legal assistance, free, right..........cccccvviveeeeiiiiinnns 267
Legal basis, norm, cogent........cccccoovvvviveeeeennnninns 130
Legal person, equality........cccccceeeeeiiiiiiiennee s 151
Legal person, responsibility ...........ccccviieeiiiinninns 363
Legal person, tax payer, differential treatment....... 358
Legal position, criminal, worsening,

constitutional ban .........ccccoooviii 507
Legal position, value, asset..........ccuvvveeeeeenniiininnenn. 61
Legal profesSion............eeeeeeeeeeeiiieiiennns 501
Legal professional privilege .........ccccceeevennnnnnnnnnnn. 172
Legal protection, guarantee, equal ............cccccuun.e. 457
Legal remedy, effective.......ccccccveieiiiiiiiieneins 426
Legislation, liability ...........ccccoveeiiiiiiiiie s 178
Legislation, secondary ...........ccccceeeniiiiiiieeneeennnins 329
Legislative diSCretion............c.ceeeeeiniiiiieeneeennns 452
Legislator, OmisSioN .........ccccvvvvveiiiiiiiiiiiiee e 420
Legitimate aiMm........cccceeeiiiiiiiiiiee e 354
LEX @IS wevveeieieiiiiiiiee e 8
Lex benignior retro agit .........ccccceeeviiiiiiieie e, 91
Liability, criminal, determination, reasonable time ...38
Liability, State ..........oeeeeiiiiiiiee s 493
Limitation Period...........coviiiiiiieieiiniiiiieee e 363
Limitation period, Civil |aw ...........cccoiiiiieeiiiinnninns 418
Local authority, free administration ........................ 123
Local authority, law-making power..............ccccccoeee. 63
Local government, cOmpetences..........ccccceeevuvvveenn. 63
Local government, POWEIS..........cooviuuiriieeeeeenniinnns 123
Loyalty, pUBbliC .........oeeiiiiiiie s 439
LUSEration, [aW .......coeeeeeeeeee e 439
Main action, proceedings .........cccceevvuvviieeereeennnnnnns 457
Mandate, concurrent EXerCiSe......ccoovvveeueeeeeeneneeenn. 548
Market entity, equal legal position...................c.... 150
Market place ..........ccooeiviiiiiiii 88
Market, local, definition ..........cooveevvieiiiiieceieeeeenen, 496
Marriage, dissolution, property............cocceeveveeeennne. 235
Marriage, dissolution, property, separation............ 236
Marriage, property, separation...........cccccceeeevrnnnee. 235
Mass event, organisation, notification................... 161
Measure, benefit .......cooeviviiiiiiiie e, 187

Measure, justification ..........cccccceeeeeiiiciiiiieee e, 354

Media, audiovisual...........ccccceveiiiiiiiiiini e, 354
Media, broadcasting ........cccccceeeeeeiiiiiiieeeee e 13
Media, broadcasting, licence, granting .................. 354
Media, broadcasting, monopoly.........c.cccceecuereenee. 354
Media, false statement, retraction.......................... 462
Media, information, source, disclosure,

18] o] [ToF=1 (T o PR 411
Media, National Commission on Television

and Radio, member, independence..............cc....... 13
Media, press, self-censorship........ccccceeveeiiiiiinnenn. 462

Media, privatisation
Media, right to reply

Media, secret, publication............ccccvvveeeeeiiiiiiinnenn. 144
Media, teleVISION ........ocoeiiiiiiiee e 13
Media, television, broadcasting ..........cccccceevvvivvneenn. 77
Media, television, licence, fees.........ccoeevvvvvvvvnnnnn. 354
Medical authority, document, disclosure................ 202
Medical product, 'essentially similar'...................... 193
Medical profession, commercialisation.................. 456
Medical treatment, refusal ............cccocoeerniiiiiinnnn. 69
Medication, COMPUISOIY ........coeeevriiiiiieeeeeenniiiieenn. 147
Mental retardation, evidence ..........c..cccceeviierennnnn. 369
Mercy Killing ......ccvvveeeiieiiiiiiiiee e 28, 553
Merits, failure to decide...........ccocveeiiiieiiniiinene, 254
Military prosecution, constitutionality ..................... 521
Military service, compulsory nature ..............c....... 534
Military service, evasion.........c..ccccoeevvveereennnn. 299, 417
Military service, obligation.............ccccvvevveeiiiiiininnnn. 266
Military service, voluntary nature ................cccvvveeen. 534
Minister, prosecution, resolution, adoption ............ 321
Ministerial NOLICE .........c..eeviiiiiiiii e 495
Minority, language ..........cccvveeeeeeiiiii e 541
MONOPOIY ..ooeoviiiiiiiee e 57, 354, 481
Monopoly, bUSINESS ........cccvveevieeiiiee e 56
Monopoly, municipal........cccccceeeiniiiiiieeee e, 530
Motherhood, protection.........c.ccccoeeuvveeeeeeeniniiineenn. 469
Motion picture, liCenCe.........cccccvvviiiiiieieeiiiiee, 302
Motor traffic, safety .......occcveeiiii e, 127
Municipality, councillor, activity, commercial ......... 497
Municipality, councillor, incompatibility .................. 497
Municipality, property, protection..............cccceeeuee. 121
Municipality, territory.......cccccceeeeviiiciiiiee e, 311
Murder, second-degree ..........cccccceercerenicnee e 28
Name, acquired through marriage.............cccocoeee. 464
Name, family, free choice ............occvvieeiiiiiiiiiiinen. 464
Name, modification..........cocccveiiiiiiiiiie e, 464
Name, fght......ccvveeiiie e, 464
Name, spelling, approximation ...........ccccceevvevvneenn. 476
Name, surgery nameplate ..........cccccovceeeirinerennnne, 456
Name, SUMAaME .......ccvoiiiiiiieeeen e 282
National Council, veto, Suspensive...............cc....... 339
National identity, protection ............c.ccoceeeveverennenn. 282
National life, continuity..........ccccccoeecvveeeeee i, 291
National SECUIMLY ........ccvvverrriiieiiee e 53
National security, threat..............cccooviiiiennennnn. 76, 552
NAONAIILY .....veveereeceee e 24
Necessity, defence ........ccccvvveeveeiiiciiieecc e, 28, 73
Neutrality of the state, religious ............cccccceverenee. 294
Newspaper, exemption from liability ...................... 411
Non-citizen, social insurance............cccoeeeeeeevvvnnnnnn. 304
NOrMALIVE @CL.....uvvviiieeiiiiiiiiie e 304




Alphabetical Index 581

Notice, deliVEIY .......oeveeeeiiiiiiee e 518
Nullity, @abSOIULE.......ceeeeeiiiiiiiiiiee e, 117
Obligation, breach, damage, direct link.................. 184
Occupancy Mfght ........eeeeeeeiiciiieee e 252
Occupancy, right, conditions.............ccccvveeeeeeeiinns 421
Occupation, profession, practise...........cccccceevriiunns 456
Occupational illness, non-salaried

agricultural WOrker.........ccccoovviviiiieieiiiiiiiiiieee e 446
Offence, administrative ............cccccceeernnnen. 21,52, 363
Offence, parking.........cccceeeveiiiviieee e 52
Offender, rehabilitation, duty...........ccocccvvvvveeeeiiiinnns 67
Offender, re-integration............ccccceeeeevciiieeee e 67
Officer, high ranking, definition ............cccccceeeeiiniinns 96
Official, IMMUNItY.........cooooviiiiiiiee e, 367
Official, senior, decision, responsibility .................. 198
Ombudsman, POWETS.........cccuuvvireeeeeeiiiiiieee e 65
OPINION, ISSUING ..vvvvviiiieeeiiiiiiiiee e 186
Order to decide urgently ..........ccccoeeeeeiiiiicnnnns 254
Ordinance, issue, CoNtent ............cceeeviiieeeniieeeenns 322
Organisation, non-governmental.............ccccceevvunns 547
Organisation, youth and children .............c......o... 547
Ownership, legal regime .........cccccceevviiiiiienee e, 160
Ownership, PremiSEes ......cccceeeeeiirinnes 107
Ownership, transformation.............ccccceeeeieiciiiinnnn. 492
Pacta sunt servanda, moral dimension.................... 42
Pain, prevention .......c.ccovviiieee e 69
Painting, restitution ............cccccceveemmmeinnnnnnns 375
Parent, right ... 451, 534
Parent, rghtS..........uueiiiiieiiiee 373
Parking, fEe......uuuueeeiii 444
Parking, fee, essence and purpose .............ccocuuu. 444
Parliament, action, internal .............cccocciiniieeennnn. 79
Parliament, appropriations ...........cccoccvvvveeeeeeeiiinnns 448
Parliament, committee, hearing ...........cccccceevvvvvnenn. 79
Parliament, group, deputy, withdrawal.................... 365
Parliament, joint committee............oocvvvvieeeeeinniinns 449
Parliament, mandate, extension .............ccccccovvunne 288
Parliament, member, revocation ..............cc.ccceeevnee. 36
Parliament, order of business ..........ccccccceeviiieeenee 446
Parliament, term of office, extension........................ 27
Particular social group, meaning...........cccoceeeeeenen. 163
Partnership, benefit, performance............c.......... 108
Party, equality ..........ccoeeiiiiiiiie s 298
Passport, citizenship, proof..........cccccccvviveeeeiniiinnns 257
Passport, iSSUING, POWETS .......cceveeiiiiiiiiiieeeeeeeinnns 257
Passport, regulating, POWErS .........ccccceeevrvieeennnen. 257
Patient, agreement...........ccccvvveee i 271
Patient, bestinterest ..........cccccoveini i, 456
Penalty, enforcement ..............cceeeeviiiiiiieneeennnns 504
Penalty, enforcement, limitation..............cccccceeeenns 503
Pension, determination ..........ccooeeevvveeiiiiieeeiineeeennn, 480
Pension, invalidity, military personnel.................... 498
Pension, pensionable service, period .................... 480
Pension, principle of insurance ............ccccocveeeennee. 304
Pension, principle of solidarity ...........cccccceeeevinneee, 304
Pension, sliding scale ..........ccccceeeiiiiiiiiiees 238
PENSIONET ... 106
Periodical, printed, OWNEer ........cccccoovviiiiieeeeeiniiins 347
Personal integrity, treatment, essence................... 271
Personal services, compulsion ...........cccccceeeeiinnns 471

Pharmacist, profession ..........cccccccviviiiiieee i, 330

Pharmacy, ownership .......cccccocviiiiiiin i, 330
Pharmacy, transfer .........cccccceeeeiiiiciee e,
Police, law on police

POliCE, POWETS ....vvviiieeei i
Political act, characteristiCS............ceeeevieeeriivvvvnnnnn. 537
Political activity, transparency............ccccceeevereennnen. 232
Political force, competition............occcvvvvevieeeniiiiiieenn, 48
Political party ........cccooeeeeiiie e 22
Political party, competition, freedom..............ccuvveee. 48
Political party, contributions, mandate..................... 48
Political party, dissolution ...................... 158, 232, 541
Political party, freedom ...........cccoceiiiieiiiine e, 158
Political party, non parliamentary..........cccccccoeevvveenn. 48
Political party, parliamentary.............cccccorieeenienen. 48
Political party, programme ...........ccccoeceeeeniierennnnnn. 541
Political party, SUCCESSION..........covvvriiiereeeriiiiiieen, 549
Political question, reVIEW ..........ccccoecvvieerieeesiiiiiieen, 68
Political sign, @XpoSsition............coovvvvieeereerniniiieenn. 149
Pornography, child, possession, prohibition ............ 30
Powers, delegation ..........ccccccveeiiiiiiiieeeee e, 322
Powers, 'horizontal' apportionment..............occuvveeee. 24
Precaution, prinCiple .......ccccccce i, 251
Pre-emption .......oeeveiiiiiii e 51
Preliminary investigation, termination, ground....... 455
Prescription........ccccceee i 524
President, appropriations..........ccooecuvveeeeeeennniinneenn. 448
President, countersignature...........cccccceeeeevvrivvneenn. 272
President, pardon ..........occcvveevie i 67
President, powers, delegation ............ccccccovvuvvnnenn. 272
Principle, application in legislative process............ 178
Principle, compliance, enforcement.............cccvvue.. 183
Principle, structural ...........cccccoceeiiiiiiiinie e, 242
Prison, food parcel..........cccovvveiiiiiiiiiee e, 474
Prison, official, control............cccoceiiiiinince, 296
PriSon, rUIES......coviiiiee e 172
Prison, segregation..........ccccccceevviiiiieeen e 200
Prison, treatment, unfavourable, legality ............... 474
Prisoner, benefitS......coooviieiiiiiiei e 539
Prisoner, media, communication ...............cccvuvveeen. 296
Prisoner, private visit, SUPErvision ................cc.uee... 307
Privatisation, evaluation methods..............cccvvvveee. 360
Privatisation, pricing........cccccceeeeviiiciieeeee e 360
Privatisation, procedure ........c..cccoovuvveeeeeeeniiiiineenn. 360
Procedure, rule ... 361
Procedure, SUSPENSION ........ccvveeeiiiiiiiieeeeeeiiiiieeens 195
Proceedings, effectiveness, concentration,

PINCIPIE et 269
Proceedings, participation, restriction.................... 275
Proceedings, preparatory, control...............ccvvveee.. 324
Producer, preference.........ccccccvveveeiiiencnncee e, 34
Production, restriCtions ..........ccoevveeeeeeeeieeeeeeeeeeenn, 46
Profession, freedom to choose.............cceevvvvvvnnnnnn. 330
Professional association...........ccooccuvveeeeeeiiiiiiineenn. 501
Promulgation, time-limit .............cccccvveiiniencnnne, 291
Proof, administrative law...........c.ococveeeieeieeiiiieeeee, 268
Proof, standard ...........coooeeeeiieiieieeeee e 552
Property, acquiSItion ...........ccccovcveeiiiiene e, 494
Property, control and US€.............cccvvveeeeeeiiiciiinnnnn. 542
Property, disposal, limitation.............cccccceevvvivvneenn. 252
Property, @NjoymMent...........cocceevvieveiniienennee e 50
Property, private, right .......cccccceviiiiiiiiene e, 330




582 Alphabetical Index

Property, public, US€ ........cccvvviveiieiiiiiieeee e,
Property, real .......ccceeeeeiiiiiieee e
Property, reduced value...........ccccccoovvvvvveeeeeeeeinns
Property, restitution ..o
Property, restitution in Kind ............ccccceceeeiiniiinnnnnn.
Property, right to dispose of

Property, seizure, adequate compensation ............. 94
Property, types

Propiska.............

Proportionality, definition.............cccocevivieeeeeeniinns 330
Prosecution, criminal, obligation ................cocccuvvvee. 42
Prosecution, unjustified...........ccccccoeiviiiieeee e, 103
ProSeCULOr........eiiiiiiiiiie e 98
Prosecutor, auxiliary ..........ccccceeeeeeiiiciiiieeee e 324
Prosecutor, office, authority ............ccccvvveeiiiiniiinns 367
Prosecutor, office, requests .........cccccooeieiieeennnee. 93
Prosecutor, undertaking not to prosecute,

Fefusal .....cooviiiie e 553
Protection, guarantee, legal ............ccccvvveereiinninns 459
Protection, immediate, legal...........cccccceeennnnnnnnnnn. 459
Province, autonomous, Community regulation ...... 467
Provision, broad interpretation ...........ccccccceeevinnnnee. 269
Provision, illegality, identification .............c...c....... 190
Prudence, prinCiple ..o 251
Public authority, financial autonomy ...................... 448
PUublic bOdy ... 57
Public body, head, obligation to denounce,

OffENCE .. 99
Public finance, salesS tax ........ccooveeeeeeveeeiieeieeeieeenn, 125
Public life, diversification, principle ..........c...cco...... 547
Public official, adequate remuneration, principle ...452
PUDIIC PEACE ....vvveveieeiiiiiiii e 537
Public property, USE .........cccuvviiiieeiiiiiiiiieee e 529
Public property, use for advertising.................c...... 348
Public safety.......cccuvvveiiiiiii 537
Public service, aCCess........cccceevriieiiniiieeiiiee e, 149
Public service, public trust ...........occcvvvieeieiiniiiiieee. 67
Public tender, bidder, persons with

integration difficulties ............ccccceeviiiiii s 447
Punishment, criminal, consequences .................... 443
Punishment, cruel and unusual.............cc..ccoounnneeen. 28
Punishment, Service..........ccccevieiinec e, 367
Quality standards, establishment.......................... 174
Racial hatred..........cccoooeeiiiiiii e, 164
RACISM ... 22
RAPE .o 170
Rape, allegation ..........cccoiiiiiiiiiiiiiiiee s 490
Rate, collection, procedure, constitutionality.......... 518
Rate, payment, obligation .............cccocceerniieeennnnn. 518
Real property, restrictions .........cccccoeevvvvveeeeeeeiiinnns 470
Recidivism, prediction ...........ccccceevvviiiiiiiienieeenns 453
REA CrOSS ....ce oottt 465
Referendum, mandatory ..........ccccceevvvvieeeeeeenniinnns 242
Referendum, optional............ccccceeviviiiiiiiinneeenns 242
Referral, conditionS ..........ooveviveiiiiiiieieie e, 423
REfUGEE .oeeeiiiiee e 252
Refugee, Geneva Convention................ 163, 167, 555
Refugee, political ...........occuvvvvieeeiiniiinns 163, 164, 167
Refugee, recognised..........cccceeeeeeiiiiiiieee e 24
Refugee, return, objective ...........cccocvviieeeeeiiiinns 421

Refugee, status denied ..............ccoeueeeee 164, 167, 555

Region, executive, services, rates, setting ............ 471
Region, taXxation............cccvvvveeee e
Regulation, aid, production

Regulation, economic and social repercussion ..... 189

Regulation, retrospective effect ...........ccccocceeeene. 478
Relative, close
Religion, belief

Religion, burial land, choice, limits...............cc..o.... 517
Religion, COBICION ..........occuvvvieiieeiiiiiee e 72
Religion, demonstrating ............cccccevieeeiieeee e, 294
Religion, practice, COErcion..........ccccvvvvevieeesiicivvneen. 77
Religion, religious denominations, protection........... 80
Religion, sensibility, protection ...........cccccceevviivineenn. 72
Religion, sensibility, respect ............cccccevvieieiienen. 77
Religion, State ........ccccevviiiiiiiiiie e 80
Religion, state, Church, concordat.................c......... 80
Remedy, effective ..., 102
Remuneration, groSs ............eueeeeeereeeerereeeeeerennnnnnne 109
Representation, mandatory ..........cccccceeveeeviicivvnnenn. 275
Representative body, seats, member.................... 263
Res iudicata, conditions.........c..cccooeuvveeerieeininiiieenn. 42
Res iudicata, Constitutional Court, judgment............. 5
Res iudicata, SCOPE .......ccuvvveeiieiiiiiiieee e, 236
Residence, free choice .........cccccovviiiiiiiieiiiiiieen, 544
Residence, permit..........cccccvvveereenniiiiiiieenneennnn 84, 544
Residential building, component, use.................... 244
Resource, mineral........

Respect for the dead
Responsibility, administrative, interpretation,

OffiCial. e 363
Responsibility, authoritieS...........occcvveeeieeiiiiiieen, 251
Restitutio in iNtegrum .........cccceveeev i, 117
RESHULION......ceiiiiiieiiiie e 433
Restitution, criteria applied ...........ccccveeveeeiiiiinnnenn. 151
Restraint, judicial ............cccvveeeieiiniiie, 79
Restructuring plan, success, chances................... 190
Review, administrative..........cccoeeveievieieiiieeeeeeeeeee 269
Review, administrative, tax ........ccccccovveeeriiienennnn. 268
Right and freedom, statutory limitation,

FEQUITEMENT...ciiiiii ittt e e 113
Right of other, protection ...........ccccccoecveirienennnn. 197
Right to court, SCOPE.......ccccvevveeiiiiiiiiee e, 324
Right to die.......cccvviiiiie e 69, 553
Right to leave........ccccoeeiiiiiiiie e 20
Right to own, use, administration, possessions..... 316
RIGNT IO reSt ..o 20
Right to silence, negative inference....................... 134
Right, abuse..........cccceiiiiii 180
Right, civil nature ...........ccccvvveeieiiiiciiieeeee, 350, 377
Right, implied .........cccoooiiii e 165
Road safety, offence........cccccccceeviiiiiiiien i, 165
Road traffic, automatic device ..........cccccceevrrirrnnenn. 251
Road traffic, offence.......ccvovveieeiiiiieee e, 165
Road, closure during prayer times............ccccevevvenen. 72
ROMA ..o 164, 167
Ruling, preliminary ..........cccooeeviii e 15
Safety MEASUIE.........cevvveiiiiiiiiiee e 251
Salary, state administration, coefficients ............... 482
Sale, CONIACT. ... i ieeee e 117
Sanction, administrative, judicial protection........... 275
Sanction, criminal, concept........cccccevvivrrnennn. 249, 251




Alphabetical Index 583

Sanction, NAUIe.........coccvveeiiiiie e 249, 251
Savings, iINAEXiNg ........ceevviiiiiiiie e 542
School, Primary .....cccveeee e 451
School, right to establish...........ccccccoviiiiiee s 25
SchoolChild.........oociiiiie s 451
SEANCH ...t 371
Search, Order ... 155
Search, seizure, document .........cooveeeeeeeeeeieeeeeens 155
Search, Warrant.........ccocveeeiiieee e 371
SECIEL SEIVICE ..cciiiiiiiie e 279
Secret service, informant ...........ccoevveeeeeeiees 452
Secret service, military operation in progress........ 448
Secret, official proceedings, publication................. 144
SEeCUrity ClearanCe .........cccoecvvveeeeeeeeciiiieee e e e e 279
SECUIMLY SEIVICE....iiiiiiiiee e 53, 279
Sentence, classification ..........ooeeeeeeeeieieiees 249
Sentence, cumulative............ccccoovieeeiiiiee s 249
Sentence, deferral.......co.vveeeeee e 249
Sentence, mandatory minimum ...........ccccceeeeeeeninnnns 28
Sentence, reMaiNdEr ........cvveeeeeee e eins 453
Sentence, SUSPENSION.........cuvveveeeeeeeriiiineeenn. 157, 249
Sentence, suspension, probation.............c...ccooe.. 453
Sentencing, diSCretion.........cccceevveeveiciiiicicciccnns 139
Sentencing, judicial function ............ccccvveeeeeiiiinns 139
Sentencing, Mandatory ..........ccccceeeeeeeeiieiiiinnnnns 139
Service, termination, interest ............ccccceeeviieeenns 187
Servitude, unregistered, acquisition ....................... 517
Settlement, communal, establishment...................... 75
Severance pay, reduction .........ccccccoeecuvvieereeeeiinnnns 428
Sexual OffenCe ......c.oeeeviiiii 63, 170
Sexuality, restrictions .........ccccvvveeieiiiiiiiieeeee s 504
Share, acquisition, gratuitouS............cccvvvveeeeeeiinnns 327
Shelter, Mght........ccuii s 244
Shipping BroKer........uvvviiieiiie e 56
Site, Protection .........eevvveiiiiiiiiiee e 530
Social assistance, individual character .................... 87
Social economy, co-operatives

and asSOoCIatioONS ........cccoeeeeiei e 447
Social JUSHICE ..o 328
Social justice, princCiple............cccceeeiviiiiiieeeeees 498
Social SECUNLY ... 106
Social security SYStem ......ccccvvvvveeeeeiiiiiiieee e 109
Social security, law on financing ...........cccccceeeeiins 447
Social security, non-salaried agricultural worker....446
Social security, termination ...........ccoccvvveeeeeennninns 515
Social security, undeclared employment ............... 249
Society, multi-ethnicC...........ccccvvveiiiniiiie e, 255
Soldier, missing in action, negotiations.................... 76
Sovereign power, transfer.........cccccovviiienieiininnns 414
Speediness, PrinCiple ... 351
SPOUSE, PrOPEITY ... 494
Staff reduction, liSt .........oeviiiiiiiiiiieeee s 187
Stakeholder, discrimination.........ccccoeeeveeeeieeeeeiiens 66
State, duty to guarantee the protection

of fundamental rights and freedoms .................... 512
State, duty to protect.........ccccvvvvveeeiiiiiiiiieeenn. 164, 167
State, fFUNCHONS ... 414
State, institution, new, establishment..................... 426
State, INTEIEST ... . eeeeee e 279

State, powers, international body,
temporary transfer........cccccceeeeviiciiiieee e, 255

State, security, threat...........ccccceevee i, 266
Statement, dUty.........eeeveeeiiiiiiiiennee e 455
Status ProCedure ..........cocvevrieieeiiiiee e e 506
Status, legal, inequality.........cccccooeviiiiiiieiieeee 157
Statute of limitations ...........cccccceveeii e, 503
Strike, ECONOMIC .....cciiiiviiee et 70
Strike, political.........cvveeiieiiiiiii 70
Subsidiarity, prinCiple..........cccoveevie i 433
SuUCCESS, ChaNCe.......ccoiiiiiiiie e,
Succession, by law

Succession, public authority ...........ccccocoeeiiiinnns 493
SUCCESSION, MG c.evviiiiiie s 433
SUCCESSION, TUIES. ..o 110
Successor, equal treatment..........ccocccvvveeeeeeeeiinns 110
Suicide, assisted, CrMe ..........ccoevvvvieerieerriennnn. 69, 553
Support, statutorily mandated..............cccceeienennnn. 60
Supreme Judicial Council, budget, management .. 233
Surrogacy, prinCiple ..., 164, 167
Surtax, administrative ...........ccccovvvieiiiiiee e 101
SUSPECT ... 98
Suspect, physical pressure against ............cccceeeeunn. 73
Tax advisor, exclusive rights.........cccccccviiiiiennennn. 358
TaX amMNeStY ..o 318
Tax authority, decision, litigation.............ccccvveereenn. 377
Tax authority, POWETS ........ccovviiiiiireeeeiiiiieeeee e 358
Tax, assessment, objection .........ccccccevvvvviiieneennnn, 114
Tax, assessment, setting aside ............occcvvveeereenn. 377
Tax, characteriStiCS.......ovvvivviiiiiiei e 444
Tax, cohabitees .........cccovviiiiiiiii e, 420
Tax, dedUCLION .....ccvviiiiiiieeee s 420
TaX, UE FALC...uuiiiee i 325
TaX, EVASION et 363
Tax, eXemMPLioN .......cccvviieiieee e 327
Tax, INCENLIVE......ccoiiiiiiiiie e 353
Tax, income, calculation ...........ccoevvveviiiiiiiiiiiis 318
Tax, partners' taxation, rules .........cccccccoecvvveeereennn. 108
Tax, personal iNCOME .........coovvvviiiiiieeiiiiiiiieeeeeen 327
Tax, professional ..........ccccccevviiiiiieiieiieeeen 478
Tax, regional ... 125
Tax, retroactive effect .........ccooceeeiiiie, 318
TaX, SPOUSE ..coeieiieiieeeeeee e 420
Tax, statutory amendment..........ccccceeeeviiiviiieneeennn. 318
Tax, SUDJECT ....eeviiiii 325
TaX, tAX YEAI ..cce e 327
Tax, unequal treatment, married persons,

CONADItEES ..o 420
Tax, value-added............ccceeviiiiieiniie e, 325
Tax, value-added taXx .........ccoeveveeviiiiieiiieeeeeeeeiis 353
Taxation, reimbursement ........coccveveeeeeeeeeiieeeeeeeees 181
Technology, sense-enhancing...........cccoecveveenineen. 371
TelecommuniCation.........cccceevvvcvviieeeee e 354
Telecommunications, duty to provide .................... 112
Telephone, conversation, confidentiality.................. 44
Telephone, mobile, hacking...........ccocevvciiiinienns 44
Telephone, tapping, evidence..........ccccccovcvvveeeeeenn. 44
Temporary relief........ccoovcieeiiiee e, 459
Term of office, €Nd....ccooveiiiieeeeeeeee e, 27
Terminology, topographical, bilingual .................... 415
Territorial [aW ..........occvviieiiee e 311
Terrorism, fight........cccoii e, 73, 552
Thermal iMager.........cccvveeieeii i 371




584 Alphabetical Index

Time limit, reasonableness .........ccccccvvviiviiieneeennn, 161
TIMeE-lMIt ..o 506
Time-limit, right, condition.............cccccovvviiiiviennnenn. 354
Tolerance, 18VEl ..o 77
Tolerance, threshold ...........cccooviiiiiiiiiiiiiiieeeeee 72
Tolerance, zone, designating .........ccccceveveeeeeiieeennnns 63
JLIC0 L 8=V o ) o [ SRR 493
Town planning, extension, restrictions,
COMPENSALION......cceeiiiieeeeeeecee e e e 470
Trade mark, registration...........cccccceeeeeeeiiciiieeeeeennn, 323
Trade mark, transfer of rights.........cccccoovviviiennnnnn. 323
Trade, shops, duty-free
Traffic offence, penalty, primary and additional .....308
Traffic offence, points, deduction ............cccceeeeenn. 308
Transport, public, advertising.........ccccccoevvvveveeeennnn. 348
Treaty, international, ratification.............cccccvveeeeenn. 537

Trial in absentia, condemnation
Trial, participation, renunciation

Turnover taxes, tobacCo .........cccceevveeeiniiieeeniiieen,
Unconstitutionality, declaration, non-compatibility

With the ECHR ......oooiiiiiieeeee e 172
UNAErcoVer agent .......coovuvvrireeeeeesiiiiiieeeeeeessninieeeess 58
Uniformity, rule ... 322
University, assetS, OWN ..........eeveeeeeeeeenennnnnnnnnnnnnnnnns 536
University, autonomy, fiscal ..........ccccccvvvveeeiiiiiinnns 536
University, medical staff .........ccccccoeviiiienieiiiiiiennn, 81
University, region, agreement ...........ccccceeeeevrvvvneeenn. 81
Venice Commission, OPiNioN.............cevvveveeeeeeeeeenns 426
Venice Commission, political parties, financing,

L] 00 ] & SN 48
Vessel, impounding.......ccccceeeviiiiiieeee i 500
Victim, crime, family member..........cccccoovviivinenennnn. 34
Wage, discrimination...........ccccceevvvviveeeeeseniiinineenn. 500
Wage, Mght. ..o, 500
Wage, UNPaid.......ccccooeviiiiiiieeeeeeeiiiieee e 500
War, OCCUPALION ....cceeviiiiiiiiiee e 375
War, Violence, VICHIMS ....coueeeeeeeeeeeeeeeeeeeeeeeeeeean 131
Wealth, discrimination..........ccooeeeveeeeeeeeeeieeeeeeeeeenn, 457
Weapon, acquisition, Permit.............cccceeevcveeerinenenn. 95
Weapon, circulation, control............cccccceeeeevrivvvnnnnnn. 95
Weapon, PEIMIt.........coocivrireeeeeeiiiiiieeeee e e s eirveeeens 443
Weapon, self fulfilment............ccoooiiine. 443
WitnNess, anonymMOUS..........cceveeeeiiiirireeeeeeenininieeeens 437
Witness, detention ............ccceeiiiieeiniieee e 313
Witness, examination by both parties ...................... 90
WIitNESS, hearsay .........occccuveeeeeeiiniiiiiieeeee e 58
Witness, obligation, fulfilment ...............cccoevvninenn. 313
Witness, right of defence to examine..................... 437
Woman, advancement of rights ..........cccccoovunineenn. 485
Woman, married, discrimination ................ccccvvuee... 163
Woman, position in Pakistan..............ccccccceeevvvvnnn.. 163
Woman, special protection............ccccceeeeeeeeivvnvenenn. 534
Work accident, non-salaried agricultural worker ....446
WOIK PEIMMIL. ... 24
Worker, fundamental right............ccccoceeeeieiiiiineenn. 356
Worker, permission to employ ..........ccccceeeevniiinnenn. 24
Worker, Turkish, electoral rights .........cccccceevvivvnnennn. 15

Working hours, reduction .............cccvveeeeeieniiiiineenn. 310




* ¥ %
* *
*
—
* g Kk
Council of Europe Publishing
Editions du Conseil de I'Europe

Order Form/Bon de commande

Surname/Nom Forename/Prénom

Institution

Address/Adresse

Town/Ville Postcode/Code postal Country/Pays
Tel/Tél Fax

Subscription formulas for the Bulletin on Constitutional Case-Law and the database CODICES (post and packing free):
Formules d’abonnement au Bulletin de jurisprudence constitutionnelle et a la base de données CODICES (franco de port):

Description Prix (€) Europe Quantity Total
Price (US$) rest of the world Quantité
3 Bulletins & Special Bulletins (one language)
3 Bulletins & Bulletins spéciaux (dans une langue) €76,22/US$ 114
3 CD-ROMs €76,22/US$ 114
3 Bulletins & Special Bulletins + 3 CD-ROMs
3 Bulletins & Bulletins spéciaux + 3 CD-ROMs € 121,95/US$ 182
All previous Bulletins since 1993 (one language)
Tous les Bulletins précédents depuis 1993 (dans une langue) € 304,89/US§ 457
1 Bulletin or Special Bulletin (specify ........... )
1 Bulletin ou Bulletin spécial (spécifier ......... ) €30,48/US$ 50
O English-Anglais O French-Frangais Total
VAT: Note to customers from the European Union: The services of the Council of Europe, which is an international organisation exempt from

VAT and whose relations with member States come under the General Agreement on Privileges and Immunities of the Council of Europe,

shall be likewise free from VAT.

TVA: Mention a I'attention des clients domiciliés dans I'Union européenne: les prestations du Conseil de I'Europe, organisation internationale
non assujettie a la TVA, et dont les relations avec les Etats membres sont régies par I'’Accord sur les priviléges et immunités du Conseil de

I'Europe, sont exonérées de TVA.

Please make payment/Priere d’effectuer le paiement

. Either by cheque to:

Council of Europe
Finance Division
F-67075 Strasbourg Cedex

. Or by credit card

O Visa O Mastercard O Eurocard
Card No. |_|_L |

Signature:

Expiry date |_|_|_|_|

. Soit par chéque a I'ordre de:

Conseil de I'Europe
Division des Finances
F-67075 Strasbourg Cedex

. Soit par carte de crédit

O Visa O Mastercard O Eurocard
Carte n® ||| L e

Date d’expiration |_|_|_|_| Signature:

Council of Europe Publishing/Editions du Conseil de 1’Europe
F-67075 Strasbourg Cedex
Tel.: (33) 038841 25 81 — Fax: 33 (0)3 88 41 39 10 — E-mail: publishing@coe.int




Sales agents for publications of the Council of Europe

Agents de vente des publications du Conseil de I’Europe

AUSTRALIA/AUSTRALIE

Hunter Publications, 58A, Gipps Street
AUS-3066 COLLINGWOOD, Victoria
Tel.: (61) 39417 5361

Fax: (61) 3 9419 7154

E-mail: Sales@hunter-pubs.com.au
http://www.hunter-pubs.com.au

AUSTRIA/AUTRICHE

Gerold und Co., Weihburggasse 26
A-1011 WIEN

Tel.: (43) 1533 5014

Fax: (43) 15335014 18

E-mail: buch@gerold.telecom.at
http://www.gerold.at

BELGIUM/BELGIQUE
La Librairie européenne SA
50, avenue A. Jonnart
B-1200 BRUXELLES 20
Tel.: (32) 2 734 0281

Fax: (32) 2 735 0860
E-mail: info@libeurop.be
http://www.libeurop.be

Jean de Lannoy

202, avenue du Roi

B-1190 BRUXELLES

Tel.: (32) 2538 4308

Fax: (32) 2 538 0841

E-mail: jean.de.lannoy@euronet.be
http://www.jean-de-lannoy.be

CANADA

Renouf Publishing Company Limited
5369 Chemin Canotek Road
CDN-OTTAWA, Ontario, K1J 9J3
Tel.: (1) 613 745 2665

Fax: (1) 613 745 7660

E-mail: order.dept@renoufbooks.com
http://www.renoufbooks.com

CZECH REPUBLIC/REPUBLIQUE
TCHEQUE

USIS, Publication Service

Havelkova 22

CZ-130 00 PRAHA 3

Tel.: (420) 2210 02 111

Fax: (420) 2 242 21 1484

E-mail: posta@uvis.cz
http://www.usiscr.cz/

DENMARK/DANEMARK

Swets Blackwell A/S

Jagtvej 169 B, 2 Sal

DK-2100 KOBENHAVN O

Tel.: (45) 391579 15

Fax: (45) 39 1579 10

E-mail: info@dk.swetsblackwell.com

FINLAND/FINLANDE
Akateeminen Kirjakauppa

Keskuskatu 1, PO Box 218

FIN-00381 HELSINKI

Tel.: (358) 9 121 41

Fax: (358) 9 121 4450

E-mail: akatilaus@stockmann.fi
http://www.akatilaus.akateeminen.com

FRANCE

La Documentation frangaise

124 rue H. Barbusse

93308 Aubervilliers Cedex

Tel.: (33) 01 40 15 70 00

Fax: (33) 01 40 15 68 00

E-mail: vel@ladocfrancaise.gouv.fr
http://www.ladocfrancaise.gouv.fr

GERMANY/ALLEMAGNE
UNO Verlag

Am Hofgarten 10

D-53113 BONN

Tel.: (49) 228 94 90 20

Fax: (49) 2 28 94 90 222
E-mail: unoverlag@aol.com
http://www.uno-verlag.de

GREECE/GRECE
Librairie Kauffmann
Mavrokordatou 9
GR-ATHINALI 106 78
Tel.: (30) 1 38 29 283
Fax: (30) 1 38 33 967

HUNGARY/HONGRIE

Euro Info Service

Hungexpo Europa Kozpont ter 1
H-1101 BUDAPEST

Tel.: (361) 264 8270

Fax: (361) 264 8271

E-mail: euroinfo@euroinfo.hu
http://www.euroinfo.hu

ITALY/ITALIE

Libreria Commissionaria Sansoni
Via Duca di Calabria 1/1, CP 552
1-50125 FIRENZE

Tel.: (39) 556 4831

Fax: (39) 556 41257

E-mail: licosa@licosa.com
http://www.licosa.com

NETHERLANDS/PAYS-BAS

De Lindeboom Internationale Publikaties
PO Box 202, MA de Ruyterstraat 20 A
NL-7480 AE HAAKSBERGEN

Tel.: (31) 53 574 0004

Fax: (31) 53 572 9296

E-mail: lindeboo@worldonline.nl
http://home-1-worldonline.nl/~lindeboo/

NORWAY/NORVEGE

Akademika, A/S Universitetsbokhandel
PO Box 84, Blindern

N-0314 OSLO

Tel.: (47) 22853030

Fax: (47) 231224 20

POLAND/POLOGNE
Glowna Ksiggarnia Naukowa
im. B. Prusa

Krakowskie Przedmiescie 7
PL-00-068 WARSZAWA

Tel.: (48) 29 22 66

Fax: (48) 22 26 64 49

E-malil: inter@internews.com.pl
http://www.internews.com.pl

PORTUGAL

Livraria Portugal

Rua do Carmo, 70

P-1200 LISBOA

Tel.: (351) 13 47 49 82

Fax: (351) 13 47 02 64

E-mail: liv.portugal@mail.telepac.pt

SPAIN/ESPAGNE
Mundi-Prensa Libros SA
Castelld 37

E-28001 MADRID

Tel.: (34) 914 36 37 00

Fax: (34) 915 75 39 98

E-mail: libreria@mundiprensa.es
http://www.mundiprensa.com

SWITZERLAND/SUISSE
Bersy

Route de Monteiller
CH-1965 SAVIESE

Tél.: (41) 27 395 53 33

Fax: (41) 27 38553 34
E-mail: jprausis@netplus.ch

Adeco — Van Diermen

Chemin du Lacuez 41

CH-1807 BLONAY

Tel.: (41) 21 943 26 73

Fax: (41) 21 943 36 06

E-mail: mvandier@worldcom.ch

UNITED KINGDOM/ROYAUME-UNI
TSO (formerly HMSO)

51 Nine Elms Lane

GB-LONDON SW8 5DR

Tel.: (44) 207 873 8372

Fax: (44) 207 873 8200

E-mail: customer.services@theso.co.uk
http://www.the-stationery-office.co.uk
http://www.itsofficial.net

UNITED STATES and CANADA/
ETATS-UNIS et CANADA

Manhattan Publishing Company

468 Albany Post Road, PO Box 850
CROTON-ON-HUDSON,

NY 10520, USA

Tel.: (1) 914 271 5194

Fax: (1) 914 271 5856

E-mail: Info@manhattanpublishing.com
http://www.manhattanpublishing.com

STRASBOURG

Librairie Kléber

Palais de I’Europe
F-67075 Strasbourg Cedex
Fax: (33) 03 88 52 91 21

Council of Europe Publishing/Editions du Conseil de ’Europe

F-67075 Strasbourg Cedex

Tel.: (33) 0388 41 25 81 — Fax: (33) 03 88 41 39 10 — E-mail: publishing@coe.int — Web site: http://book.coe.int


http://www.akatilaus.akateeminen.com/

