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There was no relevant constitutional case-law during the reference period 1 May 2010 — 31 August 2010 for the

following countries:

Republic of Korea, Luxembourg.

Précis of important decisions of the reference period 1 May 2010 — 31 August 2010 will be published in the next

edition, Bulletin 2010/3, for the following country:

Serbia.
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Albania

Constitutional Council

Important decisions

Identification: ALB-2010-2-001

a) Albania / b) Constitutional Court / c¢) / d)
19.03.2008 / e) 9/08 / f) Abrogation law / g) Fletore
Zyrtare (Official Gazette) / h) CODICES (Albanian,
English).

Keywords of the systematic thesaurus:

4.6.8.1 Institutions — Executive bodies — Sectoral
decentralisation — Universities .

5.1.4 Fundamental Rights — General questions —
Limits and restrictions

5.4.21 Fundamental Rights — Economic, social and
cultural rights — Scientific freedom

Keywords of the alphabetical index:
University, autonomy.
Headnotes:

The autonomy of the university is an institutional form
of academic freedom and a prerequisite to ensure
proper implementation of the functions entrusted to the
teaching staff and institutions of higher education. The
principle of the autonomy of the university requires that
universities should be responsible and transparent in
their decision-making and in the control of their funds.
This can be realised through supervision of the
activities of universities by organisations with
responsibility for such activity, but such supervision
should be performed without violating the principle of
the autonomy of the university.

Summary:

I. The appellants, the Conference of Rectors
(representing the Rectors of all public universities),
sought the repeal of the provisions of Law no. 9741 of
21 May 2007 on Higher Education in the Republic of
Albania. The complainant argued that the provisions
violated the principle of equality of citizens before law
and the principle of the autonomy of the university,
provided by Articles 18 and 57.7 of the Constitution.

They ran counter to the principle of equality of votes,
under Article 45 of the Constitution, as they accorded
a different value to the vote of a first-time candidate,
by comparison with somebody standing as candidate
for a second time. They also violated the autonomy of
the institutions of higher education.

The Conference of Rectors is a collegiate independent
body of governing authorities of public and private
institutions of higher education which conducts
activities in the field of development, coordination and
research of higher education. The Conference, which
basically has the character of a membership
organisation, expresses opinions in the course of its
activities on issues of respect for the autonomy of
institutions of higher education, or on any other
problem where it deems it necessary. It also maintains
relations with homologue associations in order to
promote university exchanges to assist with the
progress of higher education and scientific research.

Il. The purpose of the autonomy of the university is
the preservation of the freedom of science, research
and teaching, as well as the protection of researchers
and professors from political influences, starting from
the premise that science and teaching can only exist
and bring about progress when they are free and
independent.

It is closely related with the principle of academic
freedom, which is an expression of the efforts to
protect the freedom of scientific thinking of those
involved in research and teaching. The autonomy of
the university is the essence of self-government,
necessary for an effective decision-making process of
institutions of higher education in the performance of
their academic and educational duties.

The principle of the autonomy of the university
requires that universities should be responsible and
transparent in their decision-making and in control of
their funds. This can be realised through supervision
of the activities of universities by organisations with
responsibility for such activity, but such supervision
should be performed without violating their autonomy,
provided by Article 57.7 of the Constitution.

The autonomy of the university should be developed
in order to encourage and assist in the development
of education and science. Its basic elements cannot
be limited. Certain other restrictions may be imposed,
provided they are legitimate and in accordance with
constitutional standards.

Article 64.2 of the Law no. 9741 of 21 May 2007
allows the Ministry of Education and Science to
overturn any act issued by the authorities or
governing bodies of institutions of higher education,
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where such acts come into conflict with this law. The
Constitutional Court noted that the principle of
autonomy of institutions of higher education could not
be guaranteed if the supervision of the Ministry of
Education and Science was exercised in the manner
contemplated by the above provisions. The repeal of
acts which are considered unlawful by the Minister or
Ministry of Education and Science, as expressed in
the law, places universities under the hierarchical
control of executive power, as if they were
subordinate to the Minister. Thus, instead of being a
safeguard for the constitutional principle of the
autonomy of institutions of higher education, the law
becomes an instrument that violates it through the
intervention of executive bodies.

Since higher education is a public service, the law
may give bodies of the executive power controlling
competencies over the universities. These competen-
cies should, however, be balanced and proportionate,
so that their exercise does not violate the autonomy
of institutions of higher education which is the
essence of self-government and contributes to the
positive development of bilateral relations.

The Constitutional Court accordingly held that
Article 64.2 of Law no. 9741 of 21 May 2007 on
higher education in the Republic of Albania should be
repealed because it violates the principle of the
autonomy of the university under Article 57.7 of the
Constitution.

Languages:

Albanian, English (translation by the Court).

Identification: ALB-2010-2-002

a) Albania / b) Constitutional Court / c¢) / d)
24.07.2009 / e) 25/09 / f) Abrogation law / g) Fletore
Zyrtare (Official Gazette) / h) CODICES (Albanian,
English).

Keywords of the systematic thesaurus:

2.2.2.1 Sources — Hierarchy — Hierarchy as between
national sources — Hierarchy emerging from the
Constitution .

3.1 General Principles — Sovereignty .

4.9.2 Institutions — Elections and instruments of direct
democracy — Referenda and other instruments of
direct democracy .

Keywords of the alphabetical index:

Referendum, constitutional, right to request /
Constitution, amendment.

Headnotes:

The nature of the Constitution and the concept of
constitutionality indicate that the Constitution cannot
have internal contradictions. Consequently, its
dispositions cannot be taken out of context and
interpreted separately.

The stability of the Constitution is a constitutional
value, and one of the features that distinguish
constitutional normative regulation from other legal
acts.

In a constitutional state, the concept of a power which
does not face limitations and obligations based on the
Constitution is unacceptable. The sovereignty of the
people established in the framework of a constitu-
tional legal system cannot be mistaken for the
constituent power. It is perfectly compatible with
popular sovereignty to require that its exercise must
follow specific procedures.

Summary:

I. A group of twenty four electors filed with the
Central Election Commission (the CEC) an
application to commence the process of conducting a
general referendum for the repeal of Articles 5, 7 and
8 of the Law no. 9904 of 21 April 2008 “On some
amendments in Law no. 8417 of 21 October 1998
“Constitution of the Republic of Albania” amended”.

The CEC declined to discuss the Initiator Group’s
application, on the basis that it concerned the
“constitutional referendum” according to Article 122 of
the Electoral Code and not the “general referendum”
provided for by Article 126 of the Electoral Code and
represented by the appellants. The application could
not, therefore, be the object of examination by CEC.

The Initiator Group then lodged an application with
the Constitutional Court, claiming that the decision by
the CEC was due to an unfair process of law, which
resulted in the breach of the constitutional right to
conduct a referendum.
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Il. In order to assess the interest of the appellant in
this constitutional judgment, the Court began with an
examination of the question of whether the direct
participation of the people in the constitution-making
process is limited to the possibilities offered by the
specific provisions of Article 177 of the Constitution,
or whether direct participation could also be
organised under the general provision of Article 150
of the Constitution.

The Court stressed that every provision of the
Constitution should be interpreted in order to be
compatible with the fundamental constitutional
principles, because all the norms and constitutional
principles constitute a harmonic system.

Thus, if Article 150 of the Constitution is also applied
to other legislation dealing with amending the
Constitution, the case cannot be examined without
taking in consideration Article 177 of the Constitution.
Under this article, an approved constitutional
amendment can only be the subject of a referendum
in two circumstances. The first is when the proposed
amendment is approved by at least two-thirds of the
members of the Assembly (Article 177/4); the second
is when this is requested by at least one-fifth of the
members of the Assembly (Article 177/5). As
Article 177 of the Albanian Constitution is the specific
provision on amending the Constitution, it should be
presumed that it also covers the possibilities of
organising a constitutional referendum on an
amendment to the Constitution. According to
Article 177 of the Constitution, a constitutional
amendment is only submitted to a referendum in
cases when the above mentioned subjects request it.
This is not obligatory. Article 177 of the Constitution
does not provide for the right of 50 000 citizens
entitled to vote to request a referendum for the repeal
of a constitutional amendment. This means that the
direct involvement of the people in the constitution-
making process is only possible in co-operation with
their representatives in the Assembly.

The Court emphasised that the Constitution as the
highest law in the Republic of Albania should be
stable. The stability of the Constitution is one of the
features that distinguish constitutional normative
regulation from other legal acts. The stability of the
Constitution is a constitutional value.

In the opinion of the Constitutional Court, this stability
could be undermined if a constitutional provision,
which was approved by a two-thirds majority, and
which was not submitted to a referendum by the
subjects listed in Article 177 of the Constitution, could
be abrogated in a referendum organised on the
initiative of 50,000 citizens. Under the Constitution, a
minority of one-fifth of the members of the Assembly,

who do not agree with the majority, can call for a
constitutional amendment approved by two-thirds of
the members to be submitted to a referendum. The
Constitution does not envisage that all constitutional
amendments will require a referendum; this will only
be necessary in the absence of broad political
consensus. Article 177 of the Constitution also
provides sufficient guarantees for the opposition (one-
fifth of the members) without having recourse to the
provisions of Article 150 of the Constitution.

The Court noted the reference the appellant had
made, in support of its claim, to the theory of people’s
sovereignty, according to which the people face no
limitation and are not bounded by constitutional
provisions in order to exercise sovereignty. It stressed
that in a constitutional state, the idea of a power
unconstrained by limitations and obligations based on
the Constitution is not acceptable. The sovereignty of
the people established in the framework of a
constitutional legal system cannot be mistaken for the
constituent power and it is perfectly compatible with
popular sovereignty to require that its exercise must
follow specific procedures. It is true that according to
Article 2.1 of the Constitution, “sovereignty in the
Republic of Albania belongs to the people”. However,
a constitutional article must be interpreted in the
context of the constitution as a whole and not in
isolation. The following paragraph of the same
Article states that “the people exercise sovereignty
through their representatives or directly. A literal and
historical interpretation of this paragraph led the
Constitutional Court to the conclusion that the
legislator has expressed a clear preference in favour
of representative democracy. From this viewpoint, the
instruments of direct democracy are not considered
as a “concurring authority” to the representative
organs, but rather as instruments to guard against
inactivity on the part of the representatives. The
referendum as an instrument of the direct democracy
is not an alternative for the law-making process of the
Assembly. It does not make laws. This is the
prerogative of the legislature.

Languages:

Albanian, English (translation by the Court).
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Armenia
Constitutional Court

Statistical data
1 May 2010 - 31 August 2010

e 119 applications have been filed, including:

- 23 applications, filed by the President

- 4 applications, filed by ordinary courts

- 6 applications, filed by the Defender of
Human Rights

- 86 applications, filed by individuals

e 37 cases have been admitted for review, including:

- 22 applications, concerning the compliance
of obligations stipulated in international
treaties with the Constitution

- 4 applications, filed by ordinary courts

- 3 applications, filed by the Defender of
Human Rights

- 8 individual complaints, concerning the
constitutionality of certain provisions of laws

e 25cases heard and 25 decisions delivered
(including decisions on applications filed before
the relevant period), including:

- 7 decisions on individual complaints (on
applications filed before the relevant period)

- a decision on 2 applications, filed by an
ordinary court (the application was filed
before the relevant period)

- 17 decisions concerning the compliance of
obligations stipulated in international treaties
with the Constitution (on applications filed
before the relevant period)

Important decisions

Identification: ARM-2010-2-002

a) Armenia / b) Constitutional Court / ¢) / d)
13.04.2010 / €) DCC-873 / f) On the conformity with
the Constitution of Article 118 and 118.6 of the Code
of Administrative Procedure / g) to be published in
Tegekagir (Official Gazette) / h).

Keywords of the systematic thesaurus:

4.7.7 Institutions — Judicial bodies — Supreme Court .
5.3.13.1.4 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Scope — Litigious administrative
proceedings .

5.3.13.2 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Effective remedy .

5.3.13.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Access to courts .

5.3.13.4 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Double degree of jurisdiction

Keywords of the alphabetical index:

Cassation appeal, imperfection, correction, right /
Cassation, admissibility, conditions.

Headnotes:

If the legislator deemed it necessary to establish a
specialist Administrative Court with one judicial
instance and provided that appeals against acts of
the Administrative Court could only be filed with the
Court of Cassation, the integrity and efficiency of the
appeal system, including the specific aspects of the
admissibility of the cassation appeals and the trial on
merits, should be guaranteed in accordance with
those institutional solutions.

Summary:

I. An individual complainant asked the Constitutional
Court to assess the issue of the constitutionality of
Article 118 and 118.6 of the Code of Administrative
Procedure. The complainant suggested that these
provisions were out of line with Articles 18 and 19 of
the Constitution, due to incomplete provision for
access to the Cassation Court, and its efficiency,
within the two-instance administrative procedural
system.

Il. The Constitutional Court observed that points 1
and 2 of the first part of the disputed Article 118.6 of
the Code of Administrative Procedure provided for
legal regulations, which are inherent to the three-
instance civil procedural system, while in
determination of the admissibility requirements of the
cassation appeals within the two-instance
administrative justice system, the guarantees of
accessibility to the Cassation Court and of the
realisation of the right to effective appeal should
prevail. The institutional status of the Cassation Court
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as the highest body within the system of general
jurisdiction courts cannot prejudice the full and
complete implementation of its power vested by the
law, as well as the effective realisation of the right to
appeal to the Cassation Court. If the legislator
deemed it necessary to establish a specialist
Administrative Court with one judicial instance and
provided that appeals against acts of the
Administrative Court could only be filed with the Court
of Cassation, the integrity and efficiency of the appeal
system, including the specific aspects of the
admissibility of the cassation appeals and the trial on
merits, should be guaranteed in accordance with
those institutional solutions.

The Constitutional Court stated that the provisions
under challenge could not provide for such
admissibility requirements for the cassation appeal,
and this could impinge upon the realisation of the
right to appeal. The requirements could not be
justified by the status of the Court of Cassation.

Article 118.6 of the Code of Administrative Procedure
provided as one of the requirements for the
admissibility of a cassation appeal the existence of a
breach of material or procedural law, resulting in the
incorrect resolution of the case. The Constitutional
Court assessed this requirement within the
interpretation given in law-enforcement practice and
held that the establishment of the fact that judicial
error has resulted in the incorrect resolution of a case
does not concern as such the admissibility
requirement of an appeal and cannot be stipulated
within the Code of Administrative Procedure as an
admissibility requirement. The establishment of such
a fact may take place at trial stage, in compliance
with all the requirements of justice. The Cassation
Court does not have the power to assess the
existence of this type of judicial error at the stage of
the admissibility of the cassation appeal, as the
determination of this issue at the admissibility stage
predetermines the outcome of the trial.

The Constitutional Court held that the legislation did
not ensure the completeness of the institution of
appeal against Administrative Court acts.

Languages:

Armenian.

Austria
Constitutional Court

Important decisions

Identification: AUT-2010-2-002

a) Austria / b) Constitutional Court / c) / d)
15.06.2009/ e) B 1682/07 / f) / g) Findings and
decisions from the Constitutional Court (Official
Digest) / h) CODICES (German).

Keywords of the systematic thesaurus:

5.3.14 Fundamental Rights — Civil and political rights
— Ne bis in idem.

Keywords of the alphabetical index:
Disciplinary proceedings / Ne bis in idem.
Headnotes:

The imposition of disciplinary sanctions for the
violation of a physician’s duty of scrupulous patient-
care due to medical malpractice during childbirth
despite the occurrence of exceptional indicators is not
in breach of constitutionally-guaranteed rights, neither
is it in breach of Article 4 Protocol 7 ECHR.

Summary:

I. The Disciplinary Division of the Austrian Medical
Association found the applicant guilty of having
breached his duty of scrupulous patient care pursuant
to Section 136.1.2 in conjunction with Section 49.1 of
the Austrian Medical Profession Act (hereinafter, the
“ArzteG”) and was subjected to the disciplinary measure
of written reprimand. The applicant was accused of
having reacted incorrectly to the occurrence of
exceptional indicators during childbirth in his capacity as
physician in charge. Such conduct constitutes
malpractice and is subject to disciplinary procedure.

The applicant's appeal was dismissed by the
competent appellate authority, the Disciplinary
Senate of the Austrian Medical Association. Based on
expert testimony given at the preceding criminal
proceedings, the Disciplinary Senate found that the
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Austria

applicant, as physician in charge, had not identified
the need for an emergency caesarean section -
although the circumstances of the birth had indicated
one — and this resulted in the death of the unborn
child. It was acknowledged that it is sometimes
difficult even for experienced physicians to determine
whether pain occurring during childbirth is a normal
side-effect or is already being caused by a crisis
situation. Nonetheless, adherence to the obligation of
scrupulous patient care arising from Section 49.1 of
the ArzteG — which includes the duty to monitor all
potential risks at all times - requires careful
assessment. The Disciplinary Senate therefore noted
that the actual malpractice was the misinterpretation
of the indicators in their entirety rather than
misjudgement as to the need for an emergency
section.

The Disciplinary Senate also observed that the
Higher Regional Court of Appeal of Linz found the
applicant guilty of killing by negligence pursuant to
Section 80 of the Austrian Criminal Code (StGB). In
the opinion of the Disciplinary Senate, Article 4
Protocol 7 ECHR had not been breached, as one of
the fundamental purposes of medical disciplinary law
is a public display by the medical profession of their
willingness to prevent all influences that are
detrimental to the social acceptance of medical
professionalism. The significance of the present case
required the professional community to distance itself
firmly from the applicant’s conduct.

II. The applicant then filed an application with the
Austrian Constitutional Court pursuant to Article 144
Federal Constitution Act, alleging a violation of his
constitutionally guaranteed rights to a fair trial under
Article 6 ECHR and of his right not to be prosecuted
twice under Article 4 Protocol 7 ECHR.

With regard to Article 6 ECHR the applicant argued
that a physician can judge a situation from an ex-ante
point only and therefore cannot foresee events. The
Disciplinary Senate had also failed to take
exculpatory evidence into account and to assess the
somewhat meandering course of the expert withess’s
reasoning at the first and the second instance of the
criminal proceedings. It had also wrongfully failed to
call in another expert.

Referring to Article 4 Protocol 7 ECHR the applicant
claimed that the principle of “ne bis in idem” also
applies to disciplinary proceedings, so that a legally
effective sanction precludes a further prosecution
based on the same conduct. The allegations made by
the Disciplinary Division correlate to the observations
made by the second criminal instance. The
disciplinary and the criminal proceedings therefore
both dealt with the same breach of the duty of

scrupulous patient care. Whilst acknowledging the
legitimate interest of the professional community to
react from a disciplinary standpoint to serious criminal
convictions, the applicant argued that this was the
case here. This, coupled with the absence of any
justification as to the extent of the need for
disciplinary sanctions in addition to criminal sanctions
violated the applicant's guaranteed rights under
Article 4 Protocol 7 ECHR.

Ill. Turning to the applicant’s allegations under Article 6
ECHR, the Constitutional Court began by reviewing
the relevant case law. An arbitrary act interfering with
constitutionally guaranteed rights starts with a
cumulative misjudgement of the legal situation,
continues with the omission of any purposeful
investigation and is compounded by a total lack of
preliminary proceedings. Examples would include the
deliberate disregard of allegations made by parties to
the proceedings, careless abandonment of the content
of the file or disregard of the facts of the case (VfSlg
8808/1980, 14.848/1997, 15.241/1998, 16.287/2001,
16.460/2002). The Constitutional Court found the
disciplinary proceedings to be consistent with the law
and concurred with the Disciplinary Senate’s
conclusion that the culpable malpractice lay in the
misinterpretation of the indicators, with its alarming
consequences. It also pointed out that the expert
opinion and the resulting inconsistencies were under
consideration in the appellate proceedings; the fact
that another expert had not been appointed and heard
did not, per se, constitute a relevant mistake under
constitutional law.

The applicant had also alleged a breach of his
constitutionally guaranteed right not to be prosecuted
twice. The Constitutional Court referred to its relevant
case law which states that in principle, the law
allows professional bodies to subject behaviour
detrimental to their reputation to special disciplinary
sanction (VfSlg 15.543/1999). In its decision Vf{Slg
17.763/2006 it held that it is a legitimate aim of a
professional body to reserve the right to impose
disciplinary sanctions in cases of criminal conviction
of conduct that may bring the profession into
disrepute or pose a threat to the proper performance
of duties characteristic of the profession in question.
In the Constitutional Court’s view, this “disciplinary
overhang” fell into a category of its own,
punishment of which violated neither Article 6 ECHR
nor Article 4 Protocol 7 ECHR. Section 49.1 of the
ArzteG defines the duties of physicians that are
essential for the reputation of the medical profession.
The Constitutional Court noted that if the conduct of a
physician is capable of destroying the confidence of
the population in scrupulous patient care, it is in the
specific interest of the medical profession to institute
proceedings for reasons of general deterrence. As
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this particular disciplinary aspect was not considered
in the criminal proceedings, the fact that the applicant
had to answer to disciplinary authorities as well as
criminal authorities did not give rise to a breach of his
rights under Article 4 Protocol 7 ECHR.

IV. The Constitutional Court held that the alleged
breach of constitutionally guaranteed rights did not
occur. Moreover, it did not find that any of the
applicant’s other constitutionally guaranteed rights
had been breached, neither had any harm resulted to
him by the application of an unlawful general legal
norm.

Languages:

German.

Identification: AUT-2010-2-003

a) Austria / b) Constitutional Court / c) / d)
17.12.2009 / e) B 446/09 / f) / g) Findings and
resolutions from the Constitutional Court (Official
Digest) / h) CODICES (German).

Keywords of the systematic thesaurus:

5.3.14 Fundamental Rights — Civil and political rights
—Ne bis in idem.

Keywords of the alphabetical index:
Disciplinary proceedings / Ne bis in idem.
Headnotes:

Where an administrative penalty was imposed for a
contravention of the professional duties of physicians
laid down in the Austrian Medical Profession Act by
intrusive or blatant promotion of Botox-treatment, this
was not in breach of constitutionally guaranteed
rights. The principle of ne bis in idem came into
guestion here, in terms of the imposition of a
disciplinary sanction pursuant to the disciplinary
regulations concerning the same conduct.

Summary:

I. In December 2004 the applicant, a dentist and
dental surgeon, launched an advertising campaign. A
leaflet was distributed as an attachment to an
advertisement for a supermarket chain. It promoted
inexpensive Botox-treatment, stating in highlighted
letters “If you want to be beautiful, you must hurry!
Botox-treatment by Dr. P at sensational prices for the
first 100.” The leaflet contained photographs of the
applicant and the price of the special offer by
comparison to the alleged average market price of
the treatment.

On 1June 2005 the Disciplinary Division of the
Austrian Medical Association found the applicant guilty
of having impaired the reputation of the medical
profession under Section 136.1.1 of the Austrian
Medical Profession Act (the “ArzteG”) by blatant and
unsubtle advertising and of having breached his duty
of scrupulous patient-care pursuant to Section 136.1.2
in conjunction with Section 49.1 of the ArzteG by the
complete omission of information as to complications
that might arise from Botox-treatment.

On 5 December 2005 (the decision was served on
the applicant on 27 February 2009) the applicant’s
appeal was granted in part with regard to the latter
charge because the competent appellate authority,
the Disciplinary Senate of the Austrian Medical
Association did not find sufficient evidence. It was,
however, dismissed with regard to the first charge.
The Disciplinary Senate found that the inclusion of
the advertisement in supermarket advertising could
hardly be understated in its commercially-dominated
focus. The applicant argued that Section 53.1 of the
ArzteG regulating advertising by physicians did not
contain sufficiently clear provisions and could not
satisfy the principle of clarity and precision under
Article 7 ECHR. This argument took no account of the
Constitutional Court's established case law,
according to which problems with precision and clarity
can be eliminated by appropriate and settled
professional codes of conduct and judicial case-law.
There was no need for further examination of the
compliance of this kind of advertisement with the
rules governing the medical profession. A physician
who incites his patients to participate in a competition
for special prices falls below the appropriate
standards. This should be apparent to all physicians,
irrespective of the availability of disciplinary case-law.

In its judgment of 22 January 2007 the Vienna City
Authority imposed an administrative penalty and a
fine of 630 € on the applicant for having violated
Section 199.3 in conjunction with Section 53.1 of the
ArzteG and with Articles 1 and 3.c/d of the Guidelines
of the Austrian Medical Association concerning the
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behaviour of physicians in public. The guidelines
prohibit the distribution of subjective or incorrect
information as well as information which could bring
the medical profession into disrepute. The applicant’s
appeal was granted in part by the Vienna
Independent Administrative Panel, which reduced the
fine to 510 €.

Il. The applicant subsequently filed an application
with the Austrian Constitutional Court pursuant to
Article 144 of the Federal Constitutional Law, alleging
the violation of his constitutionally guaranteed rights,
in particular a breach of the principle of “ne bis in
idem”.

lll. The Constitutional Court began by reiterating its
case-law which qualifies certain heavy disciplinary
sanctions as punishments in the sense of Article 6
ECHR, so that the most severe legal consequence the
law provides is decisive, rather than the sanction
imposed in a specific case (VfSlg 11.506/1987,
11.569/1987, 15.543/1999, 15.867/2000, 17.710/2005,
see also European Court of Human Rights, Engel et al,
08.06.1976). Disciplinary offences that carry such a
severe punishment must be seen as punishable
crimes according to Article 4 Protocol 7 ECHR.

The Constitutional Court then examined the relevant
provisions of the ArzteG, pointing out that from a
disciplinary perspective, the elements of the offence
in Section 136.1.1 comprised medical misconduct
which was also covered by the administrative
prohibition in Section 53.1. When dealing with
misconduct falling within the definitions of both
offences the competent authorities must ensure that
no infringement of Article 4 Protocol 7 ECHR occurs.

Regarding the constitutional boundary established by
Article 4 Protocol 7 ECHR, the Constitutional Court
referred to a previous judgment (VfGH, 05.12.1996,
G9/96 et al). The boundary mentioned above prohibits
the prosecution of an offence if the relevant conduct
has already been the subject of criminal proceedings.
This applies if the offence in question completely
covers the wrongfulness and guilt of the offender’s
misconduct, so that no necessity for additional
prosecution remains. Simultaneous prosecution and
punishment of different offences violates the principle
of ne bis in idem if they effectively cover the same
conduct.

The Constitutional Court made reference to another
judgment (VfGH 02.07.2009, B 559/08), dealing with
the development of the relevant case-law of the
European Court of Human Rights. Referring to the
“travaux préparatoires” the Constitutional Court laid
down that Article 4 Protocol7 ECHR does not
generally prohibit competing responsibilities and

prosecutions aside from criminal law. The Austrian
explanation given on the occasion of the ratification of
Protocol 7 ECHR would clarify and strengthen this
argument. Both the Austrian representatives and the
other bodies involved in the ratification process had in
mind the compatibility of prosecution under the
criminal law on the one hand and under disciplinary
and administrative law on the other.

The Constitutional Court accordingly arrived at the
following conclusion. The competent administrative
authorities fined the applicant for having distributed
information detrimental to the reputation of the
medical profession according to Section 199.3 in
conjunction with Section 53.1 of the ArzteG and with
Articles 1 and 3.c/d of the Guidelines. The disciplinary
bodies of the Austrian Medical Association found him
guilty of having brought the reputation of the medical
profession into disrepute under Section 136.1.1 of the
ArzteG and they too imposed a fine. The applicant
had therefore been prosecuted and punished twice
for the same conduct — namely bringing the medical
profession into disrepute. The Disciplinary Senate
had disregarded the fact that conduct penalised
through Section 136 of the ArzteG can correspond to
conduct already punished under Section 53 of the
ArzteG.

IV. According to the Constitutional Court the
imposition of a disciplinary sanction constituted a
violation of the constitutional right not to be
prosecuted and punished twice.

Languages:

German.
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Azerbaijan
Constitutional Court

Important decisions

Identification: AZE-2010-2-001

a) Azerbaijan / b) Constitutional Court / c) / d)
09.07.2010/ e) / f) / g) Azerbaijan, Respublika, Khalg
gazeti, Bakinski rabochiy (Official Newspapers);
Azerbaycan Respublikasi Konstitusiya Mehkemesinin
Melumati (Official Digest) / h) CODICES (English).

Keywords of the systematic thesaurus:

3.10 General Principles — Certainty of the law .
5.3.5.1.1 Fundamental Rights — Civil and political
rights — Individual liberty — Deprivation of liberty —
Arrest .

Keywords of the alphabetical index:

Right to personal liberty / Freedom, deprivation,
measure.

Headnotes:

A court of first instance had, of its own initiative,
substituted house arrest for arrest as a measure of
restriction.

The Constitution guarantees a universal right of
personal liberty, which may only be restricted as
specified by law, by way of detention, arrest or
imprisonment.

Summary:

A district court in Baku City decided on 28 January
2010, under Article 206.1 of the Criminal Code to
place the accused under arrest as a measure of
restriction for a period of two months. The Court, by
its own initiative, changed the given measure of
restriction to house arrest.

In its decision, the Court made reference to the
Criminal Procedure Code (hereinafter, the “CPC").

The judicial board on cases of administrative offences
of the Appeal Court of Baku City asked the

Constitutional Court for an interpretation of
Article 157.5 of the CPC, from the perspective of the
requirements of Articles 154.4, 156.2 and 163.2 of the
CPC, in view of the availability in judiciary practice of
different approaches as to the question of
replacement of arrest by house arrest, at the initiative
of the Court or on the basis of a petition of advocacy.
In order to determine the question, the Constitutional
Court considered explain the essence of the measure
of restriction, and the positions of Articles 154, 156,
157, 163 and 164 of the CPC on measures
including arrest and house arrest, and the order of
consideration of these measures by courts.

The Constitution provides that everyone has the right
to personal liberty, and that this can only be restricted
as specified by law, by way of detention, arrest or
imprisonment.

The universal right to personal liberty and the right to
personal immunity are also enshrined in the
international acts devoted to the rights and freedom
of the person, including Article 3 of the Universal
Declaration of Human Rights, Article9 of the
International Covenant on Civil and Political Rights
and Article 5 ECHR.

The Court emphasised that in cases of deprivation of
liberty, it is particularly important that the general
principle of legal certainty be satisfied. A clear
definition of the conditions for deprivation of liberty
under domestic and/or international law is essential,
and the law itself must be foreseeable in its
application, so that it meets the standard of
“lawfulness” set by the Convention.

Criminal procedure legislation, which is based on
constitutional requirements and international legal
acts, has established the legal procedures governing
criminal prosecution and the defence of suspects or
accused persons as provided for by criminal law
(Article 1.1 of the CPC). Under criminal procedure
legislation, the right to liberty may only be restricted in
cases of detention, detention on remand or
imprisonment in accordance with the law (Article 14.1
of the CPC).

The types of measures of restrictions are specified in
Article 154.2 of the CPC. It is evident from the content
of this article, and that of Article 154.3 and 154.4 of
the CPC, that measures such as arrest, house arrest
or bail may only be applied to an accused person.
Other measures of restriction may be applied both to
accused and to suspected persons.

Criminal procedure legislation has established that
house arrest and bail may serve as alternatives to
arrest and can be applied in its place once a court
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decision has been made to arrest the accused
(Article 154.4 of the CPC). From this position, it
follows that the basis of application of house arrest as
a measure of restriction is identical to the basis of
application of a measure of restriction in the form of
arrest. Consequently, when a measure of restriction
is being chosen, the requirements of Article 155.1-
155.3 of the CPC should be strictly observed.

In the view of the Constitutional Court, the
requirements of Articles 154.4, 156.2 and 163.2 of the
CPC should also be strictly observed when
Article 157.5 of the CPC is being applied. When
deciding upon a measure of restriction, the Court may
substitute house arrest for arrest at the request of the
defence if, in its opinion, there is no need to isolate an
accused person from society by detaining him or her
on remand.

Languages:

Azeri (original), English (translation by the Court).

Belarus
Constitutional Court

Important decisions

Identification: BLR-2010-2-004

a) Belarus / b) Constitutional Court / c) / d)
23.05.2010 / ) D-450/2010 / f) On the exercise of the
right to judicial appeal by those under sentence of
arrest, confinement, life imprisonment / g) Vesnik
Kanstytucijnaga Suda Respubliki Belarus (Official
Digest), no.2/2010 / h) CODICES (English,
Belarusian, Russian).

Keywords of the systematic thesaurus:

3.13 General Principles — Legality .

5.3.13.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Access to courts .

Keywords of the alphabetical index:

Convicted person / Appeal, procedure / Omission,
legislative, partial.

Headnotes:

The Constitutional Court drew attention to a gap in a
legal regulation regarding appeal proceedings by
detainees and persons under administrative arrest
against disciplinary sanctions, which does not ensure
the full exercise of the constitutional right of citizens to
access to justice. It suggested that the Council of
Ministers enact draft legislation, making the necessary
changes and additions to the Civil Procedure Code.

Summary:

The right to judicial appeal arising from sentences of
detention, arrest and life imprisonment by detainees
and persons under administrative arrest against
disciplinary sanctions is enshrined in special laws. It
is an important safeguard for persons in this category,
protecting against breaches of their rights. The
possibility of an appeal also promotes lawfulness in
the implementation of criminal sanctions, administra-
tive arrest and custodial detention, and is in line with
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the international legal instruments to which the
Republic of Belarus is a party. These include the
Universal Declaration of Human Rights and the
International Covenant on Civil and Political Rights.

The appeal procedure is also in conformity with the
Constitution. Article 60 of the Constitution guarantees
everyone’s protection of the rights and liberties by
a competent, independent and impartial court of
law within the time period specified in law. Under
Article 21.3 of the Constitution, the state shall
guarantee the rights and liberties of the citizens of
Belarus that are enshrined in the Constitution and the
laws, and specified in the state’s international
obligations.

The problem was that the legislator did not define the
procedure for appeal against applied sanctions by
those actually in detention.

The Constitutional Court drew attention to a gap in
legal regulation regarding appeal proceedings arising
from sentences of detention, arrest and life
imprisonment by detainees and persons under
administrative arrest against disciplinary sanctions
which does not ensure the full exercise of the
constitutional right of citizens to access to justice. It
noted the necessity to remedy the gap, so that full
provision was made for appeal proceedings made by
those already in detention. It proposed that the
Council of Ministers should prepare draft legislation
making the necessary changes and additions to the
Civil Procedure Code.

Languages:

Belarusian, Russian, English (translation by the
Court).

Identification: BLR-2010-2-005

a) Belarus / b) Constitutional Court / c¢) / d)
04.06.2010 / e) D-451/2010 / f) On the conformity
with the Constitution of the Law on Making Alterations
and Addenda to Certain Laws on the Prevention of
Legalisation of Proceeds from Crime and Financing of
Terrorist Activities / g) Vesnik Kanstytucijnaga Suda
Respubliki Belarus (Official Digest), no. 2/2010 / h)
CODICES (English, Belarusian, Russian).

Keywords of the systematic thesaurus:

3.16 General Principles — Proportionality .

3.23 General Principles — Equity .

5.1.4 Fundamental Rights — General questions —
Limits and restrictions

5.3.12 Fundamental Rights — Civil and political rights
— Security of the person

5.3.39 Fundamental Rights — Civil and political rights
— Right to property .

Keywords of the alphabetical index:

Terrorism, fight / Financial control / Legislative
procedure.

Headnotes:

Restrictions on constitutional rights should be legally
admissible and socially justified. They should satisfy
the requirement of equity, and be adequate and
commensurate. They should also protect constitutional
values. In cases where the constitutional rules allow the
legislator to impose restrictions on rights and freedoms
they should not negate the essence of constitutional
rights and freedoms.

The right of property may be restricted by the
legislator to the extent required by the principle of
proportionality in the context of restriction of rights
and freedoms.

Regarding the duty to identify the parties to a financial
transaction, where the legislature is establishing a
legal mechanism with the aim of preventing the
legalisation of proceeds from crime and to block the
financing of terrorism, it is entitled to prescribe
measures which will stop these activities, identify the
physical and legal persons committing them and oblige
those performing financial transactions to disclose the
identity of the parties to financial transactions.

Summary:

The Law on Making Alterations and Addenda to Some
Laws on the Prevention of Legalisation of Proceeds
from Crime and Financing of Terrorist Activities
prescribed various measures aimed at preventing the
legalisation of proceeds from crime and blocking the
financing of terrorism. This represents one of the ways
of performing tasks as a sovereign state ruled by law;
tasks aimed at ensuring legality and law and order
(Article 1.3 of the Constitution). The above measures
are taken in order to create the domestic and
international order necessary for the full exercise of the
rights and liberties of the citizens (Article 59.1 of the
Constitution).




250 Belarus

The Constitutional Court emphasised that the
alterations and addenda to the content of several
normative legal acts (Law on Measures to Prevent
Legalisation of Ill-Gotten Proceeds and Financing of
Terrorist Activities, Law on Currency Regulation and
Currency Control, Law on Fighting Corruption, Law
on Fighting Organised Crime and the Banking Code)
are designed to comply with strategic international
conventions on combating terrorism.

Article 1.5 and 1.7 of the Law prescribe the disclosure
of the identity of the parties to a financial transaction
(by ascertaining the surname of a physical person, his
proper name and, if applicable, his patronymic, his
citizenship, date and place of birth, place of temporary
or permanent residence, the requisite elements of an
identity document and taxpayer identification number).
The Constitutional Court considered that these articles
impose a degree of restriction on the rights and
freedoms of the individual and the citizen stipulated in
Article 28 of the Constitution (universal entitlement to
protection against unlawful interference with one’s
private life, including encroachments on the privacy
of correspondence and telephonic and other
communications, and on personal honour and dignity).

Having also examined the provisions of Article 23 of
the Constitution the Constitutional Court took the view
that as the purpose of the Law is the protection of the
individual, society and the state through measures
preventing legalisation of proceeds from crime and
financing of terrorism, the legislator is entitled to
prescribe measures with a view to curtailing such
activity or finding out who is carrying it out. The
legislator may also oblige those carrying out financial
transactions to disclose the identity of the parties to
them.

The provisions of the Law under dispute set out the
duties of those carrying out financial transactions to
suspend them, to find out the beneficial owners of
parties to these transactions (in the case of
organizations, whether any written agreements have
been concluded), and to find out whether any Peps
(politically exposed persons) from foreign states and
international organisations are parties to a financial
transaction. They can refuse to proceed with a
transaction or to register it if the requisite
identification documents or data are not provided.
These provisions impose restrictions on the right to
property (Articles 13 and 44 of the Constitution) and
the right of the citizen to seek recompense, through
the courts, for damage to property and moral injury
(Article 60 of the Constitution). They also affect the
system of principles that define and regulate civil
relations, in particular freedom of contract and
inadmissibility of arbitrary interference in private
affairs (Article 2.2 of the Civil Code).

The Constitutional Court also noted Article 23.1 of the
Constitution (which allows for a degree of restriction
by law of rights and freedoms) and Article 44.6 (the
exercise of the right of property shall not be contrary
to social benefit and security, or be harmful to the
environment or historical and cultural treasures, or
infringe upon the rights and legally protected interests
of others). It concluded that the right of property may
be restricted to the extent required by the principle of
proportionality.

The legal position formulated in the Message of the
Constitutional Court on Constitutional Legality in the
Republic of Belarus, 2009 states that restrictions on
constitutional rights should be legally admissible
and socially justified; they should meet the equity
requirements and be adequate, commensurate and
necessary in order to protect constitutional values.

In cases where constitutional rules permit the
legislator to impose restrictions on rights and
freedoms they should not negate the essence of
constitutional rights and freedoms.

Therefore, although it is true to say that the
suspension of or refusal to proceed with a financial
transaction and other restrictions provided for by the
Law affect the constitutional right to property of the
parties to a financial transaction, these measures are
lawful and admissible provided that they are
established by law and are commensurate with the
legitimate aim being pursued.

By allowing for such restrictions, the legislator is
creating one of the prerequisites for preventing the
legalisation of proceeds from crime and the financing
of terrorist activities, thereby safeguarding national
security, social order, morals and public health, as
well as the rights and freedoms of others.

Languages:

Belarusian, Russian, English (translation by the
Court).
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Identification: BLR-2010-2-006

a) Belarus / b) Constitutional Court / c¢) / d)
22.06.2010 / e) D-462/2010 / f) On the conformity
with the Constitution of the Law on the Support of
Small and Medium Enterprise / g) Vesnik
Kanstytucijnaga Suda Respubliki Belarus (Official
Digest), no.2/2010 / h) CODICES (English,
Belarusian, Russian).

Keywords of the systematic thesaurus:

3.10 General Principles — Certainty of the law .

5.1.4 Fundamental Rights — General questions —
Limits and restrictions

5.3.39 Fundamental Rights — Civil and political rights
— Right to property .

5.4.6 Fundamental Rights — Economic, social and
cultural rights — Commercial and industrial
freedom .

Keywords of the alphabetical index:

Freedom of contract / Freedom of enterprise /
Commercial freedom, restrictions / Right to property /
Legislative procedure.

Headnotes:

Support of the subjects of small and medium
enterprises is not contrary to the principle of universal
equality before the law, provided that the legal means
used to achieve this support are reasonable and
proportionate to the protected values and goals.
Interference by state authorities and organisations in
the activities of the subjects of small and medium
enterprises is allowed, provided that it is based on
constitutional rules. Legal regulation of possible
restrictions on free entrepreneurship should appear in
acts of legislation, meet the requirements of equity, be
proportionate to the constitutionally significant
purposes and not impede the economic independence
and initiative of small and medium enterprises.

Summary:

The Law on the Support of Small and Medium
Enterprise regulates relations that arise in the support of
small and medium enterprise and defines the subjects
of the support infrastructure. Certain provisions of the
Law state that individual entrepreneurs, micro-
organisations and small organisations are the subjects
of small enterprise. Subjects of medium enterprises are
commercial entities with an average number between
one hundred and one and two hundred and fifty
employees per calendar year. Subjects of support
infrastructure include enterprise support centres and

small enterprise incubators. They were created in order
to render assistance to subjects of small and medium
enterprise in organising and conducting their business.
Other organisations supporting the subjects of small
and medium enterprise include the Belarusian Fund of
Financial Enterprise Support, institutions which give
financial help to entrepreneurs and mutual credit
societies for small and medium enterprise.

The Constitutional Court started its review of the
constitutional compliance of the Law from the
standpoint of Article 13 of the Constitution. This
provides that the most favourable conditions for the
functioning of the economic system as a whole
should be created in the state. It implies the need to
foster entrepreneurship as a cornerstone of the
economy.

The constitutional principles of equal rights to conduct
economic and other activities, guarantees of equal
protection and equal conditions for the development
of all forms of ownership, and the universal right to
own, enjoy and dispose of property, individually or
jointly with other persons (see Articles 13 and 44)
have been developed within the Law under dispute.

The Court noted that support for the subjects of small
and medium enterprise does not contravene the
principle of universal equality before the law. The
equality principle does not preclude variations in the
legal regulation of the participants of civil circulation
(measures of material support for the subjects of
small and medium enterprise), provided that the legal
means used to achieve it are reasonable and
proportionate to protected values and goals.

However the second part of Article5 of the Law
provides that interference by state authorities and
other organisations in the activities of the subjects of
small and medium enterprise and support infra-
structure is only permissible provided it is based on
legal rules and is in the interests of national security,
public order, protection of public morals and public
health and the rights and freedoms of other persons.

In this connection the Constitutional Court noted that,
according to Article 23.1 together with Articles 13 and
44 of the Constitution, the legal regulation of possible
restrictions on free entrepreneurship and on the right
to own and dispose of property should appear in acts
of legislation, meet the requirements of fairness,
be proportionate to the constitutionally significant
purposes and not impede the economic independence
and initiative of small and medium enterprise.
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This approach to the clarification of the meaning of
the Law will facilitate a clear understanding and
application of the above norm in practice and ensure
the constitutionally guaranteed rights of the subjects
of enterprise. Norms dealing with individual rights and
responsibilities and legal persons should be clear,
concise and consistent.

Languages:

Belarusian, Russian, English (translation by the
Court).

Belgium
Constitutional Court

Important decisions

Identification: BEL-2010-2-006

a) Belgium / b) Constitutional Court / c) / d)
23.06.2010 / e) 76/2010 / f) / g) Moniteur belge
(Official Gazette), 19.08.2010 / h) CODICES (French,
Dutch, German).

Keywords of the systematic thesaurus:

4.11.1 Institutions — Armed forces, police forces and
secret services — Armed forces .

5.1.1.4.4 Fundamental Rights — General questions —
Entitlement to rights — Natural persons — Military
personnel .

5.2.2 Fundamental Rights — Equality — Criteria of
distinction .

5.3.13.1.4 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Scope — Litigious administrative
proceedings .

5.3.13.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Access to courts .

Keywords of the alphabetical index:

Armed forces, discipline, judicial review / Military,
discipline / Military, personnel, staff regulations /
Military, disciplinary penalty, judicial review.

Headnotes:

Although those drafting the Constitution, in providing
that the rights and obligations of the military are
governed by law (Article 182 of the Constitution) and in
adopting specific provisions relating to courts martial
and the way in which the military can be deprived of
their rank, honours and pensions (Articles 157.1 and
186 of the Constitution), themselves established a
difference in treatment between the military and
servants of other public departments, the legislature
must nonetheless observe the rules on equality and
non-discrimination  (Articles 10 and 11 of the
Constitution) when implementing the constitutional
provisions relating to the military.
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The need to maintain the operational capacity of the
Armed Forces cannot justify members of the Armed
Forces being deprived of the right to effective judicial
review of the disciplinary penalties imposed on them.

Summary:

A preliminary question was referred to the
Constitutional Court by the Council of State
concerning the compatibility with the rules on equality
and non-discrimination (Articles 10 and 11 of the
Constitution) of Article 14.1 of the Laws on the
Council of State, interpreted as meaning that certain
disciplinary penalties imposed on the military were
not amenable to annulment by the Council of State,
whereas disciplinary penalties imposed on other civil
servants were.

The Constitutional Court considered that the rules on
equality and non-discrimination must be observed by
the legislature when it implements the constitutional
provisions on the military under which specific rules
apply to them.

According to the case-law of the Council of State, a
distinction must be drawn between what are classified
as “minor disciplinary penalties” (call to order,
reprimand, confinement to barracks, overnight arrest
and house arrest) and those which according to the
staff regulations constitute “major disciplinary
penalties” (suspension or dismissal). Only the latter
measures are acts amenable to annulment by the
Council of State. According to the Council of State,
which relies on statements made while the Law was
at the drafting stage, judicial review of the disciplinary
penalties imposed on members of the armed forces
could undermine the cohesion of the army and the
maintenance of its operational capacity.

The Constitutional Court considered that the
difference in treatment between the military and civil
servants was based on an objective criterion. It had
yet to ascertain whether that difference was
reasonably justified. The legislature’s objective was to
maintain the armed forces in a constant state of
preparedness to participate effectively in military
operations, possibly at extremely short notice. It might
have taken the view that such an objective required a
particularly well-disciplined approach and that such
discipline could not be maintained unless the military
superior had the power to react immediately to any
disciplinary misconduct.

However, that necessity could not justify the absence
of judicial review. The interest safeguarded by the
availability of judicial review of disciplinary penalties is
as real and legitimate for the military as it is for civil
servants. Nor did the Court see how the cohesion and

operational capacity of the armed forces might be
undermined because judicial review, which in itself
has no suspensory effect, might be introduced.

The Court concluded that, as interpreted in the
manner described, the provision in question infringed
the constitutional rules. It then proposed a different
interpretation which permits judicial review and is
therefore compatible with the Constitution. The
operative part of the judgment sets out both
interpretations.

Languages:

French, Dutch, German.

Identification: BEL-2010-2-007

a) Belgium / b) Constitutional Court / c¢) / d)
01.07.2010 / e) 79/2010 / f) / g) Moniteur belge
(Official Gazette) / h) CODICES (French, Dutch,
German).

Keywords of the systematic thesaurus:

1.3.5.15 Constitutional Justice — Jurisdiction — The
subject of review — Failure to act or to pass
legislation .

3.4 General Principles — Separation of powers

5.2.2 Fundamental Rights — Equality — Criteria of
distinction .

5.3.13.1.4 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Scope — Litigious administrative
proceedings .

5.3.13.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Access to courts

Keywords of the alphabetical index:

Legislature, independence / Legislature, appointment
/ Council of State, powers, legislative assembly /
Parliamentary assembly, right of action / Legislative
lacuna / Law, application, lacuna, unconstitutionality.
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Headnotes:

The rule that the legislative assemblies have the
widest independence in the exercise of their tasks is
one of the basic principles of the democratic structure
of the State. That principle has the effect that a
legislative assembly must itself be able to regulate
the matters entrusted to it, such as appointments, and
exercise its powers autonomously.

The interest safeguarded by the establishment of an
action for annulment before the Council of Stat is as
real and legitimate for a candidate for appointment
(by Parliament) as a serving member of the French-
language Committee for the appointment of notaries
as a professor of law as for a candidate for
appointment to that body (by the National Chamber of
Notaries) as a notary.

Since the lacuna which was found is in the text
referred to the Court, it is up to the Council of State to
put an end to the unconstitutionality found by the
Court, since that finding is expressed in sufficiently
precise and complete terms to enable the provision in
issue to be applied in a way that complies with
the principles of equality and non-discrimination
(Articles 10 and 11 of the Constitution).

Summary:

A preliminary question was referred to the
Constitutional Court by the Council of State
concerning Article 14.1.2 of the Consolidated Laws
on the Council of State, which had been interpreted
as meaning that the Council of State would not have
jurisdiction to hear and determine an action for
annulment by a candidate for a post as member of
the French-language Committee for the appointment
of notaries as a professor of law on the ground that
the appointment of those candidates for the post was
a matter for the Parliament. The Council of State
asked the Constitutional Court whether that provision
was compatible with the rules on equality and non-
discrimination and possibly with Article 6.1 ECHR
because it treats differently two categories of
candidates, since candidates for the same post who
are notaries are able to challenge appointments to
the post of member of the Committee because those
appointments are within the remit of the National
Chamber of Notaries, whereas candidates who are
not notaries cannot challenge appointments before
the Council of State because the appointment of
those candidates is made by the Parliament.

The French-language Committee for the appointment
of notaries has eight serving members. Four of them
are notaries and are appointed by the members of the

General Assembly of the National Chamber of
Notaries. The other four members, who include a
professor of law, are appointed alternately by the
Chamber of Representatives and by the Senate, by a
special majority.

Under Article 14.1.1.1 of the Consolidated Laws on
the Council of State the latter has jurisdiction to hear
and determine an action for annulment by the
candidates in the first category, because the authority
making the appointments is an administrative
authority. Conversely, the Council of State does not
have jurisdiction to hear and determine actions for
annulment by candidates in the second category,
because the authority making the appointments is a
legislative authority and because the Council of
State’s jurisdiction to hear and determine actions for
annulment of the acts of those legislative assemblies
is limited to decisions and regulations relating to
public contracts and to members of the staff of those
assemblies.

The Constitutional Court considered that the rule that
legislative assemblies have the utmost independence
in the exercise of their task is a basic principle of the
democratic structure of the State. Legislative
assemblies must themselves be able to regulate the
matters entrusted to them, such as appointments,
and to exercise their powers autonomously. The
Court held, however, that the difference in treatment
referred to it was disproportionate by reference to that
principle because the interest safeguarded by the
initiation of an action for annulment is as real and as
legitimate for candidates in the first category as for
candidates in the second category. The appointment
by the Senate of a serving member of the French-
language Committee for the appointment of notaries,
as a professor of law, is an act that must be
amenable to judicial review by the Council of State.

After drawing a comparison between the appointments
procedure at issue and the procedure laid down for
appointments to the bodies responsible for the
recruitment of judges, the Court concluded that the
Council of State, when hearing an action for annulment
of this type of appointment by the Senate, must, after
ensuring, where appropriate, that the legislative
assembly complied with the conditions of appointment
fixed by the Constitution or by law, take account of the
special relationship of trust reflected in the
appointment made by a legislative assembly.

The Court concluded that the provision at issue
was incompatible with Articles 10 and 11 of the
Constitution in that it did not permit an action before
the Council of State. Since the lacuna found was in
the text referred to the Court, it was for the Council of
State to put an end to the unconstitutionality found by
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the Court, since that finding was expressed in
sufficiently clear and precise terms to enable the
provision to be applied in a way that complied with
Articles 10 and 11 of the Constitution.

The reservation which the Court expressed as to the
jurisdiction of the Council of State was inserted in the
operative part of the judgment.

Languages:

French, Dutch, German.

Identification: BEL-2010-2-008

a) Belgium / b) Constitutional Court / c) / d)
01.07.2010 / e) 80/2010 / f) / g) Moniteur belge
(Official Gazette) / h) CODICES (French, Dutch,
German).

Keywords of the systematic thesaurus:

1.6.3.1 Constitutional Justice — Effects — Effect erga
omnes — Stare decisis.

2.1.3.2.1 Sources — Categories — Case-law -
International case-law — European Court of Human
Rights .

5.1.4 Fundamental Rights — General questions —
Limits and restrictions

5.2 Fundamental Rights — Equality .

5.3.13.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Access to courts .

5.3.41.1 Fundamental Rights — Civil and political
rights — Electoral rights — Right to vote .

5.3.41.2 Fundamental Rights — Civil and political
rights — Electoral rights — Right to stand for
election .

Keywords of the alphabetical index:

Vote, prohibition / Imprisonment, electoral rights,
suspension, transitional provision / Effect of
judgments, unconstitutionality, scope.

Headnotes:

Electoral rights, which flow in particular from
Protocol 1 ECHR, must, pursuant to Article 14 ECHR

and the constitutional rules on equality and non-
discrimination (Articles 10 and 11 of the Constitution),
be guaranteed without discrimination. While they are
fundamental rights for democracy and the State
governed by the rule of law, they are not, however,
absolute and may be subiject to restrictions.

These restrictions cannot be automatic and general.
A decision depriving a convicted person of his
electoral rights must be taken by a court, in the light
of the particular circumstances, and there must be a
link between the offence committed and matters
relating to the elections and democratic institutions.

When the legislature amends the law in order to take
account of a finding of unconstitutionality by the
Court, it cannot, by means of a transitional provision,
deprive the judgment of the Court of its legal effects.

Summary:

A private individual brought an action before the
Constitutional Court for annulment of Article 69 of the
Law of 14 April 2009 making various amendments in
electoral matters.

By the contested law, the legislature wished to respond to
the unconstitutionality found in Judgment no. 187/2005 of
the Constitutional Court of 14 December 2005. The
legislature abolished the system entailing the automatic
prohibition of electoral rights which applied in the case of
certain convictions and replaced it by on optional system
which enabled the court to deprive a convicted person of
his electoral rights.

However, the legislature considered it necessary to
adopt a transitional measure, in accordance with
which this new system was not declared to apply to
offenders who had been definitively convicted when
the new Law entered into force. It was this transitional
measure that was the subject of the action for
annulment.

The person concerned raised a single plea, alleging
violation of the rules on equality and non-
discrimination (Articles 10 and 11 of the Constitution)
in conjunction with Article 3 Protocol1l ECHR,
whether or not in conjunction with Article 14 ECHR
and with Articles 25.b and 26 of the International
Covenant on Civil and Political Rights.

As regards the rights to vote and to be elected, the
Court recalled the principles enshrined in its
Judgment of 14 December 2005, which already cited
the Hirst judgment of the European Court of Human
Rights. The Court added, relying on the judgment of
the European Court of Human Rights, Grand
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Chamber, of 8 April 2010 in Frodl v. Austria, that the
essential objective was to make the deprivation of
electoral rights an exception, even in the case of
convicted persons serving custodial sentences, by
ensuring that such a measure was based on a
sufficient statement of reasons set out in an individual
decision explaining the reason why, in the
circumstances of the case, it was necessary to
deprive the person concerned of his electoral rights.

Relying on Articles 8, 61, 64, 67 and 69 of the
Constitution, the Court considered that the legislature
has the power to determine which citizens are
excluded from the right to participate in elections. The
contested measure contained a restriction of the
electoral rights of those who had been definitively
convicted at the time when the law entered into force.
It thus created a difference in treatment between
offenders.

The Court observed that the legislature had adopted
a measure influenced by the desire to bring to an
end, in future, the unconstitutionality found by the
Court in Judgment no. 187/2005. It added, however,
that the contested transitional provision could not
have the consequence of depriving Judgment
no. 187/2005 of its legal effects. The provision which
was applicable before the legislative amendment was
therefore incompatible with Articles 10 and 11 of the
Constitution in that it automatically deprived convicted
persons of their electoral rights. Persons whose
electoral rights had been suspended could, where
they considered, on the basis of the judgment cited
above, that they had been wrongfully removed from
the electoral rolls, make use of the complaint
procedure provided for by the Electoral Code. If they
did not obtain satisfaction, they could appeal to a
court, which, under the Organic Law on the
Constitutional Court, would have to take account of
Judgment no. 187/2005 and declare inapplicable a
provision incompatible with Articles 10 and 11 of the
Constitution.

In the light of that reservation, the Court dismissed
the action.

Languages:

French, Dutch, German.

Identification: BEL-2010-2-009

a) Belgium / b) Constitutional Court / c) / d)
29.07.2010 / e) 90/2010 / f) / g) Moniteur belge
(Official Gazette), 25.08.2010 / h) CODICES (French,
Dutch, German).

Keywords of the systematic thesaurus:

1.4.9.2 Constitutional Justice — Procedure — Parties —
Interest .

5.2.2.9 Fundamental Rights — Equality — Criteria of
distinction — Political opinions or affiliation

5.3.18 Fundamental Rights — Civil and political rights
— Freedom of conscience

Keywords of the alphabetical index:

Fuels, biofuels / Religious freedom, interference,
practices.

Headnotes:

The Court dismissed the complaint (based, according
to the applicant, on religious grounds) against the
addition of biofuels for the propulsion of motor
vehicles. The legislative provision which requires all
the oil companies to add a percentage of sustainable
biofuels to diesel and petrol is nonetheless
reasonably justified, even on the assumption that the
contested provision entails an interference with
freedom of conscience and religion.

Summary:

A natural person brought an action before the Court
for the annulment of Section 4 of the Law of 22 July
2009, which required oil companies to add a certain
percentage of “sustainable” biofuels to fossil fuels.
That law sought to attain the European objectives for
the promotion of the use of biofuels for transport (see
Decision 2003/30/EC of 8 May 2003 on the promotion
of the use of biofuels or other renewable fuels for
transport, which had in the meantime been replaced
by the directive of 23 April 2009, which also laid down
requirements on sustainability).

Section 2.8 of the Law defined biofuels as fuels
produced in the European Community (EC) which
met a number of sustainability criteria. Thus, biofuels
must be the product of agriculture and must not be
from an agricultural zone outside the EC which had
recently undergone deforestation. They must bring
about a substantial reduction in CO2 emissions and
satisfy the technical specifications laid down by the
EU with a view to the observance of social and
environmental rules.




Belgium 257

The applicant stated that he objected on religious
grounds to the production and use of agrofuels. He
took issue with the fact that the Law prevented him,
when he used his car, from buying fuel not mixed with
agrofuels, which made him the victim of discrimina-
tion by comparison with the “non-thinking members of
the consumer society”. He claimed that there had
been a violation of the constitutional principle of
equality and non-discrimination (Articles 10 and 11 of
the Constitution), in conjunction with freedom of
conscience and freedom to manifest his religion or
belief (Article 9 ECHR).

The Court accepted that, on that basis, he had an
interest in bringing an action for annulment.

As to the substance, the Court responded that on the
assumption that the contested decision did constitute
an interference with freedom of conscience and
religion, the measure would nonetheless be
reasonably justified.

As the contested provision sought to promote the use
of renewable fuels, it pursued, in the Court’s view, a
legitimate aim, namely to protect the rights and
freedoms of others, within the meaning of Article 9.2
ECHR, in particular by helping to protect the
environment.

The Court considered that the contested provision did
not have disproportionate effects. The obligation to
make available for consumption concerned
exclusively the “sustainable biofuels” defined in
Section 2.8 of the Law ... These sustainability criteria
were of such a kind as to exclude from the application
of the contested provision agrofuels which were the
most problematic from the point of view of food
safety, environmental protection, biodiversity and
observance of the social rules ...

The Court further observed, in that regard, that the
obligation to make sustainable agrofuels available for
consumption was limited to 4 v/iv % of the quantity of
petrol products or diesel products placed on the
market. The applicant could use a vehicle not
propelled by petrol or diesel products.

The Court therefore dismissed the action.

Supplementary information:

In this case, the Court left open the question whether
the objection to the use of biofuels for the propulsion of
vehicles might be dictated by religious or philosophical
considerations and whether the mandatory use of
diesel/petrol mixtures could really be regarded as an
interference with freedom of conscience and religion.

Languages:

French, Dutch, German.

Identification: BEL-2010-2-010

a) Belgium / b) Constitutional Court / c) / d)
29.07.2010 / e) 91/2010 / f) / g) Moniteur belge
(Official Gazette) / h) CODICES (French, Dutch,
German).

Keywords of the systematic thesaurus:

1.4.9.2 Constitutional Justice — Procedure — Parties —
Interest .

2.1.3.2.1 Sources — Categories — Case-law -
International case-law — European Court of Human
Rights .

4.8.8.1 Institutions — Federalism, regionalism and
local self-government — Distribution of powers —
Principles and methods

4.8.8.2.1 Institutions — Federalism, regionalism and
local self-government — Distribution of powers —
Implementation — Distribution ratione materiae.
5.3.14 Fundamental Rights — Civil and political rights
— Ne bis in idem.

5.3.32 Fundamental Rights — Civil and political rights
— Right to private life

5.3.35 Fundamental Rights — Civil and political rights
— Inviolability of the home

5.3.39.3 Fundamental Rights — Civil and political
rights — Right to property — Other limitations .

Keywords of the alphabetical index:

Federal State, implied powers / Home, concept /
Home, inviolability / Home, unoccupied residential
property / Right to acceptable housing / Taxation, tax
on unoccupied residential properties / Administrative
penalty.

Headnotes:

Although the judicial organisation within the Belgian
Federal State is a competence reserved for the
federal legislature, the Brussels-Capital Region,
which is competent in housing matters, may authorise
certain public authorities and associations to apply to
a court for an order that the owners of unoccupied
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properties ensure that the property is inhabited within
a reasonable time (implied powers). Nor are those
regulations contrary to either the right to the
peaceable enjoyment of possessions or the right to
respect for the home (Article 22 of the Constitution,
Article 8 ECHR and Article 1 Protocol 1 ECHR).

The introduction, by decree of the Brussels-Capital
Region, of an administrative fine where a residential
property is unoccupied, even in the municipalities of
that Region in which non-occupancy is already taxed
under existing municipal fiscal regulations, is not
contrary to the principle non bis in idem or to the
constitutional principle of equality and non-
discrimination (Articles 10 and 11 of the Constitution).

The officials of the Brussels-Capital Region
competent to check whether a property is unoccupied
may in exceptional cases actually enter a dwelling,
the inviolability of which is guaranteed by the
Constitution (Article 15 of the Constitution) and by the
European Convention of Human Rights (Article 8
ECHR and Articlel Protocoll ECHR). This
interference is not contrary to those reference norms,
in view of all the circumstances stated and in the light
of the objective of countering what is mainly
speculative non-occupation and of guaranteeing the
constitutional right to acceptable housing.

Summary:

The Regions (the Flemish and Walloon Regions and
the Brussels-Capital Region), which in federalised
Belgium are competent in housing policy matters, can
take measures to prevent residential property being
unoccupied (often for speculative reasons). Article 23
of the Constitution provides, moreover, that the
competent legislatures are to ensure that everyone
has the right to acceptable housing.

On 30 April 2009 the Brussels-Capital Region adopted
a decree under which an administrative fine could be
imposed where residential property was unoccupied. An
administrative department was given responsibility for
checking and investigating unoccupied buildings. The
officials of that department could, either on their own
initiative or in response to a complaint, visit, between
8a.m. and 8 p.m., the homes of the owners of the
property or those having a legal right in the property,
after the latter had been notified by registered post at
least one week before the date of the visit to the
property. The competent officials could prepare a
report, which constituted authentic evidence until
proved otherwise, of the offence and submit it to the
official in charge of the department, who could impose
an administrative fine of €500 for each metre of frontage
times the number of floors in the property.

A not-for-profit association, the “Syndicat national des
propriétaires et copropriétaires” (“National association
of owners and co-owners”), which protects the common
interests of owners, brought an action before the
Constitutional Court for annulment of the decree of the
Brussels-Capital Region, which, according to the
association, constituted an excessive restriction of the
right to property. The association took issue mainly with
the provision which empowers the President of the
Court of First Instance, upon application by the
administrative authorities or by associations established
to protect the right to housing ..., to require the owner
... to take any appropriate measure to ensure that the
building would be occupied within a reasonable time.
The Court accepted that the association had an interest
in bringing the action.

By its first plea, the applicant claimed that the
Brussels-Capital Region was not competent because
the judicial organisation of a matter fell to be
determined by the federal authority.

In response, the Court observed that pursuant to
Sections 10 and 19 of the Special Law of 8 August
1980 on institutional reforms, the regions are able
to adopt regulations even in matters which the
Constitution reserves for the federal legislature,
provided that those regulations may be considered
necessary for the exercise of the powers of the
Region, that this matter lent itself to a differentiated
regime and that the impact of the provisions at issue
was only marginal. The Court accepted that this was
the case here, especially as similar possibilities for
claims also existed in relation to other matters.

In the first part of the second plea, the applicant took
issue with the fact that the Brussels-Capital Region
imposed a fine for unoccupied properties, when fiscal
regulations concerning unoccupied properties already
existed in a number of municipalities in that Region.
This double levy was, in the applicant's submission,
contrary to the principle non bis in idem and to the
right to property.

The Court referred to the case-law of the European
Court of Human Rights (Zolotoukhine v. Russia,
10 February 2009) and observed that the principle
non bis in idem can apply to a tax only where that tax
is a measure of a penal nature. Without there being
any need to examine whether the administrative fine
introduced by the contested provision was penal in
nature, the Court held that the municipal tax
regulations were not in any way penal but were purely
fiscal in nature. The principle non bis in idem
therefore could not apply in this case.

The Court acknowledged that the contested decree
entailed an interference with the right to property




Belgium 259

safeguarded by Article 1 Protocol 1 ECHR, in that a
fine could be imposed where a property intended
wholly or in part for residential use was unoccupied.
Any interference with the right to property must strike
a fair balance between the requirements of the
general interest and those of the protection of the
right of every person to the peaceful enjoyment of
his possessions. There must be a reasonable
relationship of proportionality between the means
employed and the aim pursued.

Finding a remedy for the shortage of housing was a
legitimate aim. The measure in question was aimed at
every property that was unoccupied for speculative
reasons. The findings of the competent officers merely
gave rise to a rebuttable presumption that the property
in question was unoccupied. The fine could not be
imposed if the residential property was unoccupied for
reasons independent of the intention of the person
concerned. The Court considered that the fine was not
unreasonably high. It observed that those concerned
must be given advance notice, have the right to defend
their interests and be able to appeal to a court against
the decision imposing the fine. The Court concluded
that the interference with the right of property was
proportionate and reasonably justified.

As regards the possible discrimination between the
legal owners of an unoccupied property who would
have to pay a municipal tax and a regional fine and the
legal owners of an unoccupied property who would only
have to pay the regional fine, the Court replied that this
difference in treatment was the consequence not of the
contested decree but rather of the application to two
norms of different types, adopted by different
authorities. Such a situation was not in itself contrary
to the principles of equality and non-discrimination
(Articles 10 and 11 of the Constitution).

In the second part of the second plea, the applicant
claimed that the possibility that the competent officers
would enter the premises was contrary to the right to
the inviolability of the home safeguarded by Article 15
of the Constitution in conjunction with Articles 6 and 8
ECHR and Article 1 Protocol 1 ECHR.

The Court defined “home” on the basis of the case-law
of the European Court of Human Rights (Prokopovitch,
18 November 2004, and Chelu, 12 January 2010). An
unoccupied property is not in principle a home, since
no private or family life is developed there and
because no one establishes sufficient and continuous
links with it. Nonetheless, it could not be precluded that
in certain isolated cases a residential property visited
by the competent officers for the purpose of
establishing that it was unoccupied could meet that
definition of “home”. It was therefore necessary to

consider whether that interference was reasonably
justified.

The Court observed that the competent officers could
only visit residential properties which were presumed
to be unoccupied, either because they had been
unfurnished for at least twelve consecutive months or
because electricity and water consumption during that
period was abnormally low. Furthermore, the home in
which the legal owner lives could never be inspected
by the officers, since the question of its being
unoccupied does not arise in that case. In addition,
the officers proposing to visit a residential property
must notify the legal owner of that property one week
before the date of the visit. That notice must state the
basis on which the officers presume that it is
unoccupied, so that the owners are still able to assert
before the visit takes place that the property is not
unoccupied. The Court observed, lastly, that the
contested provision did not permit the use of force or
compulsion if the owner or legal owner objected. Nor
did the provision attach any negative consequence to
a refusal to allow the officers to enter the property.

The Court concluded that the officers responsible for
checking whether premises were unoccupied would
enter a property the inviolability of which was
guaranteed only in exceptional cases. Interference
with the right to inviolability of the home could, in
particular circumstances, be reasonably justified in
the light of the objective of reducing the number of
unoccupied properties and guaranteeing the
constitutional right to housing.

The Court considered, lastly, that the right to the
peaceable enjoyment of possessions was not
affected disproportionately by the possibility that the
President of the Court of First Instance could order
that the premises be inhabited. The President could
not, however, substitute himself for the owners or
legal owners in the administration of their assets.

The Court therefore dismissed the action for annulment.
Languages:

French, Dutch, German.
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Bosnia and Herzegovina
Constitutional Court

Important decisions

Identification: BIH-2010-2-001

a) Bosnia and Herzegovina / b) Constitutional Court /
c) Plenary / d) 28.05.2010 / e) AP 2130/09 / f) / g) /
h) CODICES (Bosnian, English).

Keywords of the systematic thesaurus:

2.1.1.4.4 Sources — Categories — Written rules —
International instruments — European Convention
on Human Rights of 1950 .

5.3.13.13 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Trial/decision within reasonable
time.

Keywords of the alphabetical index:

Criminal charge / Investigation, criminal, preliminary,
time-limit, reasonable.

Headnotes:

The investigation, which has been pending for
4 years, failed to meet the requirement of “within a
reasonable time” under Articlell.3.e of the
Constitution and Article 6.1 ECHR.

Summary:

I. The appellant lodged an appeal with the
Constitutional Court complaining of a failure to adopt
a decision within a reasonable time in investigation
proceedings conducted by the Prosecutor’s Office of
Bosnia and Herzegovina. In the present case, an
investigation was initiated against the appellant on
the basis of a reasonable suspicion that he had
committed a criminal offence. On an order of the
Prosecutor's Office of 28 December 2005, he was
deprived of his liberty — he was detained in custody
on the basis of a court order on 29 December 2005,
which was extended twice. He was eventually
released on bail — the posting of bail being a
guarantee of his presence until the completion of

criminal proceedings with a legally binding decision.
This appellant is still in that situation.

The appellant considers that the investigation into his
case has taken an unreasonable amount of time, as a
result of which his right to a fair trial under
Article 11.3.e of the Constitution and Article 6.1 ECHR
has been violated.

Il. The Constitutional Court notes that the
proceedings in question relate to the criminal
proceedings initiated against the appellant on the
basis of a reasonable suspicion of his having
committed a war crime the against the civilian
population. In this regard, a question is raised as to
the applicability of Article 6 ECHR to the present
case.

The European Court of Human Rights considers that
a “charge”, for the purposes of Article 6.1 ECHR,
exists from the moment the state takes measures
implying that a person has committed a criminal
offence which “may substantially affect the situation
of the suspect” (see, European Court of Human
Rights, Foti and Others v. Italy, Judgment of
10 December 1982, Series A, no. 56). Accordingly,
from that moment a person against whom a charge
has been filed must be provided with all guarantees
relating to the right to a fair trial. In the present case,
an investigation was initiated against the appellant on
the basis of a reasonable suspicion that he had
committed a criminal offence, the appellant was
detained in custody by a court order, which was
extended twice, and finally, detention in custody was
replaced by bail. It follows from this that the measures
taken against the appellant imply that he has
committed a criminal offence, and this implication has
a significant effect on his situation. The above-
mentioned measures were taken against the
appellant during investigation proceedings, which, at
the time the appeal was filed, had been pending for
4 years. They have still not been completed. In view
of the aforesaid, the Constitutional Court concludes
that a “charge”, for the purposes of Article 6.1 ECHR,
exists in the appellant's case and that he must be
provided with the guarantees of the right to a fair trial,
including the right to have a decision adopted within a
reasonable time in the criminal proceedings.

It follows from the submissions to the Constitutional
Court that the first measure implying that the
appellant committed the criminal offence in question
was taken on 28 December 2005 when the appellant
was deprived of his liberty on the order of the
Prosecutor's Office. The relevant period in the
present case is 4 years.
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Taking into account that the investigation proceedings
have been pending for 4 years, that the Prosecutor’s
Office has not put forward any reasons or reasoning
which could be considered acceptable or justify such
lengthy proceedings, and that it cannot be determined
from the statements of the Prosecutor’s Office or any
other submission which measures and actions have
been taken by the Prosecutor’'s Office to complete the
present proceedings, the Constitutional Court finds
that the investigation proceedings in the instant case,
notwithstanding the fact that it is a complex case and
having in mind the significance it holds for the
appellant, have interfered with the balance between
the requirements of efficient and rapid proceedings
and the proper administration of justice. In addition, it
finds that the investigation, which has been pending
for 4 years, has failed to meet the requirement of
“within a reasonable time” under Article I1.3.e of the
Constitution and Article 6.1 ECHR.

Languages:

Bosnian, Serbian, Croatian, English (translations by
the Court).

Identification: BIH-2010-2-002

a) Bosnia and Herzegovina / b) Constitutional Court /
c) Plenary / d) 28.05.2010 / e) U 12/09 / f) / g) / h)
CODICES (Bosnian, English).

Keywords of the systematic thesaurus:

2.1.1.4.4 Sources — Categories — Written rules —
International instruments — European Convention
on Human Rights of 1950 .

2.1.1.4.8 Sources — Categories — Written rules —
International instruments — International Covenant
on Civil and Political Rights of 1966

2.1.1.4.9 Sources — Categories — Written rules —
International instruments — International Covenant
on Economic, Social and Cultural Rights of 1966
2.1.1.4.12 Sources — Categories — Written rules —
International instruments — Convention on the
Elimination of all Forms of Discrimination against
Women of 1979 .

3.16 General Principles — Proportionality .

5.2 Fundamental Rights — Equality .

5.4.14 Fundamental Rights — Economic, social and
cultural rights — Right to social security

Keywords of the alphabetical index:

Discrimination / Leave, maternity, remuneration /
Remuneration, equal.

Headnotes:

A legal provision regarding the payment of the
remuneration for maternity leave that provides for a
difference in treatment of employees who work in the
same institutions but live in different Entities is
discriminating.

Summary:

I. The applicants filed a request with the Constitutional
Court for a review of the constitutionality of Article 35
of the Law on Salaries and Remunerations in the
Institutions of Bosnia and Herzegovina. The applicants
consider that the impugned provision is inconsistent
with Article 1.4 of the Constitution and Article 1.1 and
1.2 Protocol 12 ECHR. They also consider that the
above-mentioned provision violates the following
international instruments: the International Covenant
on Civil and Political Rights and the 1966 and 1989
Optional Protocols thereto, the Convention on the
Elimination of All Forms of Discrimination against
Women, the International Covenant on Economic,
Social and Cultural Rights, and the European Social
Charter. In addition, they consider that the impugned
provision is inconsistent with the Law on Prohibition of
Discrimination. The applicants allege that following the
entry into force of the Law, the Ministry of Finance and
Treasury issued an Instruction terminating the
payment of salary reimbursement (payments in
replacement of salary) from the Budget to women
employees on maternity leave residing in the
Federation of Bosnia and Herzegovina, which until
then had been paid on a regular basis. At the same
time, salary reimbursement is paid in full from the
Budget funds to women employees residing in the
Republika Srpska, but at the expense of the Public
Fund of that Entity. In the applicants’ opinion, the
application of the impugned provision gives rise to
discrimination and segregation of women employees
within the same institution as employees from the
same institution at the same level of authority are
prevented from equal enjoyment of the right originating
from employment relations.
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Il. For a difference in treatment to be objectively and
reasonably justified two conditions must be fulfilled —
the principle of differential treatment (a difference in
treatment) may be applied for the purpose of
achieving a legitimate aim and where there is a
reasonable relationship of proportionality between the
means employed and the aim sought to be achieved.

Firstly, the Constitutional Court must consider the
issue of whether there has been a differential
treatment. Prima facie, this does not seem to have
occurred in the present case since Article 35,
regulating maternity leave, refers to all women
working in State institutions. However, it should be
noted that this provision refers to the place of
payment of maternity leave benefits. The impugned
provision refers to the Entities’ legislation on social
policy. Whereas in the Republika Srpska women are
guaranteed the receipt of their whole salary, in the
Federation of Bosnia and Herzegovina, this issue is
dealt with by the Federation authorities as well as the
cantons or even the municipalities and results in
important differences, with there being no payment of
benefits whatsoever in some cantons. Thus it is clear
that Article 35 treats differently a group of persons —
the women working in State institutions — who, as
women employees of a State institution, are in the
same legal situation. Therefore, this differential
treatment needs to be justified.

Secondly, the Constitutional Court must consider the
issue concerning the legitimate aim pursued by
Article 35. The Constitutional Court must examine
whether this differential treatment could be justified by
the division of responsibilities between the State and
the Entities. The issue of social policy falls under the
competence of the Entities and not under the
competence of the State of Bosnia and Herzegovina.
In this respect, the Constitutional Court holds that the
exclusive competence of the Entities does not take
into account the fact that maternity leave is not only a
matter of social policy but also part of human rights
and their protection. Taking into account the
aforementioned, the Constitutional Court recalls that
maternity leave especially concerns the right of
women not to be discriminated against and to enjoy
decent conditions of work, the right to health, the right
to private and family life — as well as the children’s
rights. The Constitutional Court recalls that maternity
benefits were previously linked to health care and
social insurance. The Insurance Agency has compe-
tence to harmonise this part of the legislative
activities of the Entities to meet the requirements for
integration into the European Union. The obligation to
comply with the requirements for integration into the
European Union exists also covers maternity benefits.
The Constitutional Court holds that the competence
of the Entities to regulate social policy is not

appropriate to the aim sought to be achieved with
regard to social protection and equal remuneration.
The State and the Entities have the joint obligation
not only to ensure the highest level of protection of
human rights but also to guarantee an equal
implementation of these rights. In view of the above,
the Constitutional Court considers that the impugned
provision does not pursue a legitimate aim.

Thirdly, the Constitutional Court has to consider the
issue of proportionality. With respect to this principle,
the Constitutional Court observes that the same aim
(i.e., providing social protection and equal remun-
eration for maternity leave) could be achieved
through other means and not only by strict reliance on
local regulations. The Law on Prohibition of
Discrimination obliges all competent authorities in the
State and the Entities to harmonise all regulations in
order to establish non discriminatory conditions of
political, economic and social life in Bosnia and
Herzegovina. The Constitutional Court does not see
any reason why the State institutions are not able,
according to their own financial possibilities, to
directly pay this benefit to employees in order to avoid
any discriminatory treatment, since the State is
obliged to finance, inter alia, payments to employees
of the institutions of Bosnia and Herzegovina, and
since this particular payment has no impact on any
other ancillary benefits provided to employees by the
Entities. Furthermore, the Constitutional Court points
out that, even though Bosnia and Herzegovina has a
complex structure (U-5/98, paragraph 13), and
without classifying its constitutional-legal order, in the
Federal states at the European level there is no
maternity benefit scheme that is similar to the one at
issue here. In all of the Federal states (e.g., Austria,
Germany, Switzerland and Russia), maternity leave is
equal for all employees, regardless of their place of
residence. The only exception is Switzerland, where
employees residing in the Canton of Geneva receive
two additional weeks of maternity leave compared to
those residing in other Cantons; however, the Federal
government has set minimum standards that all
Cantons must meet, ensuring that there are no great
disparities between employees with regards to
maternity benefits. This example typifies the notion
that additional rights may be made available at the
local level so long as minimum standards are
guaranteed by the Federal government. On the one
hand, the Constitutional Court respects the
particularities of the constitutional order of Bosnia and
Herzegovina. On the other hand, the common
constitutional standards of complex states -
especially at the European level — must be taken into
account, and departures from them from should only
occur where there is sufficient justification. In the
present case, the Constitutional Court finds no reason
to depart from common European standards.
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Consequently, the Constitutional Court holds that the
impugned provision is not proportionate to the aim
sought by the Law on Salaries and Remuneration in
the Institutions of Bosnia and Herzegovina.
Considering the difference in remuneration in the
Republika Srpska and in the Federation, especially in
the cantons where no benefit is granted for maternity
leave, the impugned provision constitutes a
discrimination which is in itself disproportionate, the
disproportionate nature being increased even more
by the differences in the regulations in the Federation
of Bosnia and Herzegovina. Given the afore-
mentioned, the Constitutional Court concludes that
the impugned provision is discriminatory and in
contravention of Article 1.4 of the Constitution in
conjunction with Articlel Protocol 12 ECHR,
Articles 1, 2 and 11 of the UN Convention on the
Elimination of All Forms of Discrimination Against
Women as well as Article 26 of the International
Covenant on Civil and Political Rights and Article 10
of the International Covenant on Economic, Social
and Cultural Rights.

Languages:

Bosnian, Serbian, Croatian, English (translations by
the Court).

Brazil
Federal Supreme Court

Important decisions

Identification: BRA-2010-2-009

a) Brazil / b) Federal Supreme Court / c) Plenary / d)
28.08.1996 / e) 633 / f) Extradition / g) Diario da
Justica (Justice Gazette), 06.04.2001 / h).

Keywords of the systematic thesaurus:

5.1.1.3 Fundamental Rights — General questions —
Entitlement to rights — Foreigners .

5.3.2 Fundamental Rights — Civil and political rights —
Right to life .

Keywords of the alphabetical index:

Extradition, criminal conduct, respect for human
rights.

Headnotes:

During the judgment of extradition, the Court
determined that objective incriminating norms play a
guarantor function in democratic regimes. The State
establishment cannot construe the definition of
criminal conduct through the use of vague and
imprecise expressions or else the whole system of
public liberties would be threatened.

The need for international cooperation does not
exempt Brazil from ensuring compliance and respect
for the fundamental rights of the foreigner whose
extradition is being sought.

Furthermore, the Federal Supreme Court is not in a
position to ignore any transgression to fundamental
rights. Even more so if one considers that the
Brazilian Constitution establishes under its Article 4,
Il, the need for prevalence of human rights as a duty
of the Republic.

Summary:

I. The extradition of a Chinese citizen because of his
criminal conduct was not precisely typified under the
law.
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II. The Supreme Court considered that in order for
extradition to be authorised, the crime for which the
extraditee is pursued or was sentenced must be
typified under the law of demanding State which
must also clearly and precisely describe punishable
criminal conduct.

The mere possibility for the extraditee to be stripped
of any of his due process rights as guaranteed under
the Brazilian Constitution is enough to invalidate the
extradition proceeding.

lll. The Plenary of the Supreme Court ruled to deny
extradition.

Supplementary information:
- Article 4.11, 5.XLVIl.a of the Constitution.
Languages:

Portuguese, English (translation by the Court).

Identification: BRA-2010-2-010

a) Brazil / b) Federal Supreme Court / c) Plenary / d)
29.03.2000 / e) 79785 / f) Appeal in Habeas Corpus /
g) Diario da Justica (Justice Gazette), 22.11.2002 / h).

Keywords of the systematic thesaurus:

1.3.5.1 Constitutional Justice — Jurisdiction — The
subject of review — International treaties

2.2.1 Sources — Hierarchy — Hierarchy as between
national and non-national sources

5.3.13.4 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Double degree of jurisdiction

Keywords of the alphabetical index:

Human rights treaties, states / Right to appeal,
constitutional states.

Headnotes:

Within the Brazilian constitutional order, treaties do
not supersede the Constitution.

Summary:

I. However, Constitutional Amendment no. 45/2004
gave constitutional status to human rights treaties
signed by the Federative Republic of Brazil. The
appellant invoke one of those treaties which
guarantees the right of appeal to a higher jurisdiction.

Il. Within that framework, the Supreme Court of Brazil
analysed the right of appeal. The Court then debated
the fact that if the case had already been appealed to
and judged by a collegiate body of judges not
belonging to a higher Court, that did not by itself
impose the need to appeal to a higher Court,
legislatures being free to regulate those cases where
appeals may be judged on the same level of
jurisdiction though necessarily by a collegiate body.

Thus, even though the Constitution and the treaties
signed by Brazil guarantee the right of appeal and the
actual appeals system is very complex, the Court did
not envisage a constitutional right of appeal to a
higher level of jurisdiction as long as the first decision
is reviewed by a collegiate body even if at the same
level of jurisdiction.

lll. The ruling was not unanimous. In asserting a
constitutional right of appeal to a higher level of
jurisdiction, a dissenting opinion of one of the
Supreme Court’s judges was expressed to recognise
three branches of constitutional rights and guarantees
as follows:

a. rights and guarantees as inscribed in Article 5 of
the Brazilian Constitution which lists fundamental
rights;

b. rights and guarantees tied to those principles
adopted by the Constitution (Article 5.2); and

c. rights and guarantees to be found in the
international treaties signed by the Federative
Republic of Brazil (Article 5.2).

The following are some examples of legal situations
in which an appeal may be judged on the same level
of jurisdiction:

- Embargos de Declaracdo, which is an Appeal
requesting clarification of the decision, that could
also be named ‘motion for clarification’;

- Appeals to the Appellate Body of Special Civil
Courts (Juizados Especiais Civeis) made up of
three judges on the same level of jurisdiction;

- Appeals in original jurisdiction cases before the
Supreme Court.
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The Plenum of the Court overruled the appeal thus
declaring that the right of appeal as expressed in the
Brazilian Constitution shall be interpreted as a mere
need of re-examination of the case by a collegiate
body of judges, not necessarily on a higher level of
jurisdiction.

Supplementary information:

- Articles 102.1l.a, 102.lll.b, 105.1l.a, 105.1l.b,
121.4.111, 121.4.1V and 121.4.V of the Constitution.

Languages:

Portuguese, English (translation by the Court).

Identification: BRA-2010-2-011

a) Brazil / b) Federal Supreme Court / c) Plenary / d)
11.10.2000 / e) 116121 / f) Extraordinary Appeal / g)
Diério da Justica (Justice Gazette), 25.05.2001 / h).

Keywords of the systematic thesaurus:

4.10.7 Institutions — Public finances — Taxation .
5.3.39 Fundamental Rights — Civil and political rights
— Right to property .

5.3.42 Fundamental Rights — Civil and political rights
— Rights in respect of taxation

Keywords of the alphabetical index:

Government, taxation, lease / Personal property,
taxes.

Headnotes:

“The municipal services tax levy on personal property
lease is unconstitutional”.

Summary:

I. This case refers to an extraordinary appeal filed
against decision that considered possible the levy of
municipal services taxes (ISS in the Portuguese
acronym) on crane lease. The appellant argued that the
ISS, pursuant to the Constitution, should not be levied
on personal property lease as it did not consist of

provision of service. Thus, Decree-Law no. 406/1968
and Law no. 3.750/1971 of Municipality of Santos, State
of S&o Paulo, should be considered unconstitutional for
setting forth such levy.

Il. The Supreme Court of Brazil, by majority, granted
the extraordinary appeal as they considered that the
ISS must only be levied on legal transaction that
entails obligations to do. The personal property lease
gives only rise to an obligation to deliver between the
lessor and the lessee as it consists of an obligation to
maintain the property available to the lessee. Thus,
as it does not feature an actual activity, it can not be
treated as if it were a service for the purposes of the
tax levy. Therefore, the majority ruled that this type of
taxation, besides being unconstitutional, violates
Articles 100 of the Brazilian Tax Code, whereby no
tax statute can modify the content of private law
categories.

lll. The dissenting opinions stated that the personal
property lease does not entails only an obligation to
give the property to the lessor, but also the obligation
for the lessee to maintain it in good condition. That
clearly features an obligation to do and, accordingly,
the ISS should levy on this type of lease.

The reasoning in this case, combined with other
precedents, led the Supreme Court to issue the
Binding Precedent no. 31, which reads as follows:
“The municipal services tax levy on personal property
lease is unconstitutional”.

Supplementary information:

- Biding Precedent no. 31;

- Article 100 of the Tax National Code;

- Law no. 3.750/1971 of the Municipality of Santos
of Séo Paulo State;

- Decree Law no. 406/168 of the Municipality of
Santos of Sdo Paulo State.

Languages:

Portuguese.
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Brazil

Identification: BRA-2010-2-012

a) Brazil / b) Federal Supreme Court / c) Plenary / d)
07.12.2000 / e) 783 / f) Extradition / g) Diario da
Justica (Justice Gazette), 05.10.2001 / h).

Keywords of the systematic thesaurus:

5.1.1.3 Fundamental Rights — General questions —
Entitlement to rights — Foreigners .

Keywords of the alphabetical index:
Extradition, legality of the request.

Headnotes:

It is not within the competence of the Brazilian
Supreme Federal Tribunal to analyse the case on the
merits, in a case of extradition in as much as an order
issued by an independent and competent judicial
authority had been edited on the basis of a reasoned
justification and under respect of due process of law,
the crime is sanctioned in both the Brazilian and the
other State’s legislation and that the sanction is still
applicable.

Summary:

I. An extradition was requested by the United States
of Mexico for a Mexican citizen on the basis of his
indictment by a judge on charges of sexual abuse of
minors.

Il. Three considerations were taken by the Supreme
Court of Brazil: First, as to the fact that to engage in a
sexual conduct with a minor also consubstantiates a
crime within the legal framework of Brazil's
constitutional order (that which is defined as
‘corruption of minor’). Then, the recognition that
prison was ordered by an independent judicial
authority under reasoned justification. Finally, the
verification that the Statute of limitations had not yet
run out.

The Plenum of the Supreme Court ruled:
a. that it is not within the competence of the
Brazilian Supreme Federal Tribunal to analyse
the case on the merits, inasmuch as an order
issued by an independent and competent judicial
authority had been edited on the basis of a
reasoned justification and under respect of due
process of law;

b. that the sanctioned conduct was proven to be a
crime according to legal regulation on the matter
in the United States of Mexico;

c. that such conduct was also considered a crime
according to Brazilian law;

d. that the extraditee can still be held accountable

and face sanctions.
Therefore, the extradition was authorised.
Supplementary information:

- Article 16 of the Constitution of Mexican States;
- Articles 109.4, 213, 218, 219, 224.A of the
Criminal Code of Brazil.

Languages:

Portuguese, English (translation by the Court).
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Canada
Supreme Court

Important decisions

Identification: CAN-2010-2-002

a) Canada / b) Supreme Court / ¢) / d) 07.05.2010 /
e) 32601 / f) R. v. National Post / g) Canada
Supreme Court Reports (Official Digest), [2010] 1
S.C.R. 477 [/ h) www.droit.umontreal.ca/doc/csc-
scc/en/index/html; 318 Dominion Law Reports (4th) 1;
401 National Reporter 104; 254 Canadian Criminal
Cases (3d) 469; 74 Criminal Reports (6th) 1; [2010]
S.C.J. no.16 (Quicklaw); CODICES (English,
French).

Keywords of the systematic thesaurus:

3.17 General Principles — Weighing of interests
5.3.21 Fundamental Rights — Civil and political rights
— Freedom of expression

5.3.22 Fundamental Rights — Civil and political rights
— Freedom of the written press

Keywords of the alphabetical index:

Media, newspaper / Search warrant, validity /
Journalist, sources, disclosure.

Headnotes:

Freedom to publish the news necessarily involves a
freedom to gather the news, but each of the many
important news gathering technigues should not itself
be regarded as entrenched in the Constitution. The
law needs to provide solid protection against the
compelled disclosure of secret sources in appropriate
situations, but the history of journalism in this country
shows that the purpose of freedom of expression
afforded by Section 2.b of the Canadian Charter of
Rights and Freedoms can be fulfilled without the
necessity of implying a constitutional immunity.
Accordingly, a judicial order to compel disclosure of a
secret source in accordance with the principles of
common law privilege would not in general violate
Section 2.b. The media’s Sections 2.b and 8 Charter
(the right to be secure against unreasonable search
and seizure) interests are clearly implicated when the
police seek to seize documents in their possession.

Therefore, warrants and assistance orders against
the media must take into account their special
position and be reasonable in the totality of
circumstances.

Summary:

I. The National Post employed M as a journalist. M
investigated whether C, then Prime Minister of
Canada, was improperly involved with a loan from a
federally funded bank to a hotel in C’s riding which
allegedly owed a debt to C's family investment
company. X, a secret source, provided M with a
document that appeared to be the bank’s
authorisation of its loan to the hotel in exchange for
an unconditional promise of confidentiality. X later
feared that DNA analysis might reveal his or her
identity and asked M to destroy the document and its
envelope, but M refused. M faxed copies of the
document to the bank, to the Prime Minister's office,
and to a lawyer for the Prime Minister. All three said
that the document was a forgery. The bank
complained to the Royal Canadian Mounted Police
and an officer asked the appellants to produce the
document and the envelope as evidence of the
alleged forgery. They refused and M declined to
identify his source. The officer applied for a search
warrant and an order compelling M’s editor to assist
the police in locating the document and the envelope.
He intended to submit them for forensic testing. The
hearing proceeded ex parte and a search warrant and
an assistance order were issued. The reviewing judge
set them aside, but the Court of Appeal reinstated
them. In a majority decision, the Supreme Court of
Canada upheld the Court of Appeal’s decision.

Il. The majority of the Court held that, although the
common law does not recognise a class privilege
protecting journalists from compelled disclosure of
secret sources, a promise of confidentiality will be
respected if: the communication originates in a
confidence that the identity of the informant will not be
disclosed; the confidence is essential to the relationship
in which the communication arises; the relationship is
one which should be sedulously fostered in the public
good; and the public interest in protecting the identity of
the informant from disclosure outweighs the public
interest in getting at the truth. The media party asking
the court to uphold a promise of confidentiality must
prove all four criteria. This includes, under the fourth
criterion, weighing up the nature and seriousness of the
offence under investigation and the probative value of
the evidence sought to be obtained measured against
the public interest in respecting the journalist's promise
of confidentiality. The purpose of the investigation is
relevant as well. Until the media have met all four
criteria, no privilege arises and the evidence is
presumptively compellable and admissible. Therefore,




268 Canada

no journalist can give a secret source an absolute
assurance of confidentiality.

In this case, the first three criteria are met. The
communication originated in confidence and neither the
journalist source relationship nor the communication
would have occurred without confidentiality. This type
of journalist source relationship ought to be fostered
given the importance of investigative journalism
exploring potential conflicts of interest at the highest
levels of government. The appellants, however, have
failed to establish the fourth criterion. The alleged
offences are of sufficient seriousness to justify the
decision of the police to investigate the criminal
allegations. The physical evidence is essential to the
police investigation and likely essential as well to any
future prosecution. While it is appropriate under this
criterion to assess the likely probative value of the
evidence sought, the reviewing judge ought not to have
pre-empted the forensic investigation by seemingly
prejudging the outcome without first considering all the
relevant factors in her assessment.

The majority also found that the search warrant was
reasonable within the meaning of Section 8 of the
Charter. The conditions governing the search
ensured that the media organisation would not be
unduly impeded by a physical search in the
publishing or dissemination of the news. The order
contained the wusual clause directing that any
documents seized be sealed on request. The police
had reasonable grounds to believe that criminal
offences had been committed and that relevant
information would be obtained.

Where, as here, a court proceeds ex parte, adequate
terms must be inserted in the warrant to protect the
special position of the media, and to permit the media
ample time and opportunity to challenge the warrant.
In this case, the appellants’ position was fully
protected by the terms of the warrant. They have not
demonstrated any prejudice on that account. The
assistance order also was reasonable. Given the
concerted action between M and his editor, it was
appropriate to enlist the editor’s assistance in locating
and producing the concealed documents.
Accordingly, the warrant and assistance order were
properly issued and must be complied with even if the
result is to disclose the identity of the secret source.

lll. In a concurring opinion, one judge disagreed
about the lack of notice. However, since the lack of
notice did not make the search unreasonable and the
issuing judge proceeded on the basis of established
law, the search warrant should not be quashed.

In a separate opinion, a dissenting judge concluded
that a search warrant of media premises is a
particularly serious intrusion, and a decision should
not be made about its propriety without submissions
from it unless there are urgent circumstances
justifying an ex parte hearing. No such notice was
given to the National Post and there was no such
urgency. It therefore lost the opportunity to make
timely submissions. Had they been made, the
outcome of the hearing might have been different.

Languages:

English, French (translation by the Court).

Identification: CAN-2010-2-003

a) Canada / b) Supreme Court / ¢) / d) 23.07.2010 /
e) 33089 / f) Vancouver (City) v. Ward / g) Canada
Supreme Court Reports (Official Digest), [2010] 2
S.C.R. 28 / h) http://scc.lexum.umontreal.ca
/en/2010/2010scc27/2010scc27.html;  [2010] S.C.J.
no. 27 (Quicklaw); CODICES (English, French).

Keywords of the systematic thesaurus:

5.3.4 Fundamental Rights — Civil and political rights —
Right to physical and psychological integrity

5.3.5.1.1 Fundamental Rights — Civil and political
rights — Individual liberty — Deprivation of liberty —
Arrest .

5.3.13.2 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Effective remedy .

5.3.17 Fundamental Rights — Civil and political rights
— Right to compensation for damage caused by
the State .

Keywords of the alphabetical index:

Search, strip search, incident to arrest / Damages,
quantum / Property, seizure / Remedy, adequate,
determined by the court.
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Headnotes:

The Canadian Charter of Rights and Freedoms
guarantees the fundamental rights and freedoms of
all Canadians and provides remedies for their breach,
namely Section 24.1 under which the court is
authorised to grant such remedies to individuals for
infringement of Charter rights as it “considers
appropriate and just in the circumstances”. The
language of Section 24.1 is broad enough to include
the remedy of constitutional damages for breach of a
claimant’s Charter rights if such remedy is found to be
appropriate and just in the circumstances of a
particular case.

Summary:

I. During a ceremony in Vancouver, the city police
department received information that an unknown
individual intended to throw a pie at the Prime
Minister who was in attendance. Based on his
appearance, police officers mistakenly identified W
as the would-be pie-thrower, chased him down and
handcuffed him. W, who loudly protested his
detention and created a disturbance, was arrested
for breach of the peace and taken to the police
lockup. Upon his arrival, the corrections officers
conducted a strip search. While W was at the
lockup, police officers impounded his car for the
purpose of searching it once a search warrant
had been obtained. The detectives subsequently
determined that they did not have grounds to
obtain the required search warrant or evidence to
charge W for attempted assault. W was released
approximately 4.5 hours after his arrest. He brought
an action in tort and for breach of his rights
guaranteed by the Charter. With respect to the strip
search and the car seizure, the trial judge held that,
although the Province and the City did not act in
bad faith and were not liable in tort for either
incident, the Province’s strip search and the City’s
vehicle seizure violated W’s right to be free from
unreasonable search and seizure under Section 8
of the Charter. He assessed damages under
Section 24.1 of the Charter at $ 100 for the seizure
of the car and $ 5,000 for the strip search. The
Court of Appeal, in a majority decision, upheld the
trial judge’s ruling. In a unanimous decision, the
Supreme Court of Canada allowed the appeal in
part.

Il. The Court concluded that the claimant who seeks
damages under Section 24.1 of the Charter must first
establish a breach of his Charter rights; at the second
step in the inquiry, he must show why damages are a
just and appropriate remedy, having regard to whether
they would fulfill one or more of the related functions
of compensation, vindication of the right, and/or

deterrence of future breaches. Once the claimant has
established that damages are functionally justified, the
state has the opportunity to demonstrate, at the third
step, that countervailing factors defeat the functional
considerations that support a damage award and
render damages inappropriate or unjust. Counter-
vailing considerations include the existence of
alternative remedies and concern for effective
governance.

If the state fails to negate that the award is
“appropriate and just”, the final step is to assess the
quantum of the damages. To be “appropriate and
just’, an award of damages must represent a
meaningful response to the seriousness of the breach
and the objectives of Section 24.1 damages. Where
the objective of compensation is engaged, the
concern is to restore the claimant to the position he or
she would have been in had the breach not been
committed. With the objectives of vindication and
deterrence, the appropriate determination is an
exercise in rationality and proportionality. Generally,
the more egregious the breach and the more serious
the repercussions on the claimant, the higher the
award for vindication or deterrence will be. In the end,
Section 24.1 damages must be fair to both the
claimant and the state. In considering what is fair to
both, a court may take into account the public interest
in good governance, the danger of deterring
governments from undertaking beneficial new policies
and programs, and the need to avoid diverting large
sums of funds from public programs to private
interests. Damages under Section 24.1 should also
not duplicate damages awarded under private law
causes of action, such as tort, where compensation of
personal loss is at issue.

Here, damages were properly awarded for the strip
search of W. This search violated his Section 8
Charter rights and compensation is required, in this
case, to functionally fulfill the objects of constitutional
damages. Strip searches are inherently humiliating
and degrading and the Charter breach significantly
impacted on W’s person and rights. The correction
officers’ conduct which caused the breach was also
serious. Minimum sensitivity to Charter concerns
within the context of the particular situation would
have shown the search to be unnecessary and
violative. Combined with the police conduct, the
impingement on W also engages the objects of
vindication of the right and deterrence of future
breaches. The state did not establish countervailing
factors and damages should be awarded for the
breach. Considering the seriousness of the injury and
the finding that the corrections officers’ actions were
not intentional, malicious, high-handed or oppressive,
the trial judge’'s $5,000 damage award was
appropriate.
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With respect to the seizure of the car, the Court found
that W did not establish that damages under
Section 24.1 are appropriate and just from a
functional perspective. The object of compensation is
not engaged as W did not suffer any injury as a result
of the seizure. Nor are the objects of vindication
of the right and deterrence of future breaches
compelling. While the seizure was wrong, it was not
of a serious nature. A declaration under Section 24.1
that the vehicle seizure violated W'’s right to be free
from unreasonable search and seizure under
Section 8 of the Charter adequately serves the need
for vindication of the right and deterrence of future
improper car seizures.

Languages:

English, French (translation by the Court).
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Identification: CRO-2010-2-007

a) Croatia / b) Constitutional Court / c) / d)
12.05.2010 / e) U-X-2270/2007 / f) / g) Narodne
novine (Official Gazette), 66/10 / h) CODICES
(Croatian, English).

Keywords of the systematic thesaurus:

3.4 General Principles — Separation of powers .
3.9 General Principles — Rule of law .

Keywords of the alphabetical index:
Head of State / Legislator, omission / Parliament.
Headnotes:

In the process of amending the Constitution, and in
the light of the unconstitutionality resulting from the
protracted failure of lawful regulation of the
organisation and competence of the Office of the
President under the second sentence of Article 106.2
of the Constitution, the Constitutional Court indicated
the requirement that each acting part of a govern-
mental body must be regulated by a legal norm. This
requirement stems from the principle of the rule of law
as a highest value of the constitutional order. The
Constitutional Court reminded Parliament of the need
to resolve this issue without delay.

Summary:

I. The Constitutional Court was asked to examine the
conformity with the Constitution of the Decision on
Amending the Decision on the Office of the President
of the Republic of 12 January 2004, together with two
Decisions amending the Decision on the Office of the
President of the Republic of 19 April 2005 and
2 March 2010. These had been passed during
several presidential terms of office. In proposals filed
by the Constitutional Court, the formal unconstitu-
tionality of these decisions was highlighted. The point
was made that under Article 106 of the Constitution,
the organisation and activities of the Office of the
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President cannot be regulated by a decision, and the
President of the Republic is not competent to pass
such a decision.

The President of the Republic passed the decisions
noted above by invoking Article 106 of the Constitution.

The second sentence of Article 106.2 stipulates that
the organisation and competence of the Office of the
President shall be regulated by law and internal rules.

II. The Constitutional Court noted that Parliament had
not enacted any legislation which would, in terms of
the second sentence of Article 106.2, regulate the
competence and organisation of the Office of the
President, and that the President did not pass the
internal rules in the second sentence of Article 106.2
aimed at elaborating the provision of the act on the
competences and organisation of the Office of the
President. The failure to regulate in a legal act the
organisation and competence of the Office of the
President on the grounds of the second sentence of
Article 106.2 has lasted continuously for more than
seven years, starting from the expiry of the two-year
deadline for passing the act provided for in Article 3 of
the Constitutional Act on the Implementation of the
Constitution (Narodne novine, no. 28/01).

Within the framework of the organisation of the State
laid down in the Constitution, and of the constitutional
position of the President of the Republic, there is
undoubtedly a need to establish the Office of the
President of the Republic to carry out advisory and
general activities arising from the competence of the
President’s work. This could include the performance
of advisory, administrative, expert and other activities
connected with the preparation and implementation of
the decisions and acts the President passes, and the
exercise of the President's other powers and
obligations under the Constitution and laws.

Under the second sentence of Article 106.2, Parliament
must pass an act regulating the organisation and
competence of the Office of the President of the
Republic. No such legislation has been enacted to date.

In the Constitutional Court’s opinion, a specific
examination of the meaning of the legislative body’s
failure to proceed in accordance with its constitutional
obligation was not needed. Because of the special
constitutional conditions that had arisen due to the
period of time during which the legislation had not
been enacted, it was sufficient to point out that each
acting component of a governmental body must be
regulated by a legal norm. This requirement stems
from the principle of the rule of law as a highest value
of the constitutional order, laid down in Article 3 of the
Constitution.

Since proceedings are presently under way for
amending the Constitution, the Constitutional Court
deemed it appropriate, under the powers vested in
Article 128 indent 5 of the Constitution and Article 104
of the Constitutional Act on the Constitutional Court,
to ascertain the existence of the above problem and
highlight the need to resolve it.

The Constitutional Court noted that it did not have the
authority to assess whether it would be of more use
to amend Article 106 of the Constitution or to act in
accordance with it, since Parliament alone can make
this assessment. Whether Parliament decides to
amend Article 106 of the Constitution or to act in
accordance with it, it has confined itself to indicating
the need to an immediate resolution to the problem.

Supplementary information:

Article 17 of the Constitutional Amendment (Narodne
novine no. 76/10) amends the second sentence of
Article 106.2 of the Constitution so that the
organisation and competence of the Office of the
President are now regulated by a decision passed by
the President of the Republic.

Languages:

Croatian, English.

Identification: CR0O-2010-2-008

a) Croatia / b) Constitutional Court / c) / d)
12.05.2010 / e) U-III-203/2007 and others / f) / @)
Narodne novine (Official Gazette), 66/10 / h)
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Keywords of the systematic thesaurus:

5.3.13.1.2 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
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Constitutional Court, decision, execution /
Constitutional Court, interpretation, binding effect /
Constitutional protection, application.

Headnotes:

There are no legal grounds for interpreting the non-
existence of a deadline for carrying out a particular
activity (especially in situations where the deadline
was repealed by decision of the Constitutional Court)
to the detriment of the party which would have to
carry it out. In this case the opposite interpretation of
the competent ordinary court violated the
constitutional right to a fair trial.

Failure to heed the legal views of the Constitutional
Court and to respect the binding legal standards
established in the constitutional case-law in relation to
the protection of human rights is regarded as a
breach of Articles 31 and 77 of the Constitutional Act
on the Constitutional Court.

Summary:

I. The applicant, a natural person, lodged a
constitutional complaint against the judgment of the
Pula County Court of 11 December 2006, which
upheld the appeal of the defendant (the Republic of
Croatia for the Ministry of Defence) and altered the
judgment of the Pula Municipal Court of 27 February
2001 in such a way as to reject the claim of the
applicant (i.e. the plaintiff in civil proceedings
conducted for the purchase of a state-owned flat).
The applicant was of the opinion that the Pula County
Court’'s judgment violated his constitutional rights
guaranteed in Articles 14.2, 29.1 and 35 of the
Constitution, because in the renewed appellate
proceedings, the Pula County Court failed to comply
with the legal opinion of the Constitutional Court
expressed in its decisions U-1-697/1995 of 29 January
1997 and U-11I-1243/2004 of 19 October 2006. He
suggested that the Court should overturn the disputed
judgments.

In an earlier decision (Decision no. U-111-1243/2004 of
19 October 2006) the Constitutional Court upheld the
applicant’s constitutional complaint in the same legal
matter, overturned the judgment of the Pula County
Court of 1 December 2003 and referred the case
back to that court for new proceedings.

The issue under dispute in the court proceedings was
whether the applicant had submitted a timely request
to purchase the flat in which he was a specially
protected tenant. Based on the fact that the
provisions of Article 20.1 and 20.2 of the Act
Amending the Specially Protected Tenancies (Sale to

Occupier) Act (Narodne novine, no.58/95 -—the
“AASOA") were repealed by the Decision of the
Constitutional Court no. U-1-697/1995 of 29 January
1997, the Pula Municipal Court had, in its Decision of
27 February 2001, granted the applicant’s request to
purchase the flat, finding that the applicant was not
precluded from submitting his request to purchase it.
The first instance judgment accordingly accepted the
applicant’s claim and the defendant was obliged to
conclude with the applicant a sale contract under the
conditions in the Specially Protected Tenancies (Sale
to Occupier) Act, and to hand the flat over to the
buyer (the applicant), free of persons and other
encumbrances. The judgment was, in effect, a
replacement for the contract of sale. The respondent
was also ordered to compensate the applicant for his
litigation costs. The first instance court also found in
its judgment that neither of the parties had disputed
the applicant’s right as a specially protected tenant to
purchase the flat, neither did they argue the fact that
the respondent had received the applicant’s request
to purchase the flat on 22 October 1999 and had not
concluded a sales contract for its purchase with the
applicant until the point when the civil action was
submitted.

With respect to the respondent’s appeal, the Pula
County Court handed down a judgment of
1 December 2003 overturning the judgment of the
Pula Municipal Court dated 27 February 2001 and
rejecting the applicant’s claim to purchase the flat, on
the basis that the applicant’s request was made after
the expiry of the statutory deadline.

The applicant then lodged a constitutional complaint
against the judgment of the Pula County Court of
1 December 2003, whereupon the Constitutional
Court handed down Decision no. U-111-1243/2004 of
19 October 2006. It held that the Pula County Court
judgment had violated the applicant’'s constitutional
right to the equality of all before the law, guaranteed
in Article 14.2 of the Constitution. In its decision the
Constitutional Court expressed the following legal
opinion:

Il. “The Constitutional Court finds that the second-
instance court in its judgment placed the applicant, as
a specially protected tenant in a ‘state-owned’ flat, at
a disadvantage in comparison to other specially
protected tenants in ‘state-owned’ flats. The applicant
was denied the right to purchase the flat in which he
lived due to a flaw in the legal opinion of the second-
instance court, which misinterpreted a relevant
regulation of substantive law. This led to a direct
violation of the right to the equality of all before the
law, guaranteed in Article 14.2 of the Constitution,
and leads to the conclusion that the impugned
judgment was arbitrarily rendered.”
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As a result of Constitutional Court Decision no. U-11I-
1243/2004 of 19 October 2006, the Pula County
Court repeated the proceedings in which it passed
the new judgment of 11 December 2006, which the
applicant is disputing in these constitutional review
proceedings. In its judgment, the Pula County Court
again upheld the respondent’s appeal, overturned the
first-instance judgment of the Pula Municipal Court of
27 February 2001 and rejected the applicant’'s claim.
It also noted in the judgment that the deadline for
submitting a request to purchase a flat expired on
30 June 1999 (Ordinance of the Government,
Narodne novine no. 163/98), and that the applicant
had missed the deadline, as he submitted his request
on 22 October 1999. The point was also made in the
second-instance judgment that the fact that
proceedings were pending between the parties to
terminate the specially protected tenancy did not
affect the applicant’s obligation to submit a timely
request to purchase the flat.

The Constitutional Court again referred to the legal
standpoint it expressed in Decision no. U-1-697/1995
of 29 January 1997. In this Decision, it repealed the
provisions of Article 20.1 and 20.2 of the AASOA
because they breached the Constitution. According to
this standpoint, the inequality in the position of
purchasers of state-owned flats and of other flats,
which is in breach of the Constitution, also exists with
reference to the deadline for the submission of a
request to purchase a state-owned flat. Articles 20.1,
20.2 and 21 of the Act were repealed, because they
do not guarantee the equality of the individuals who
must request the right to purchase a flat within 60 or
30 days from the date when the Act entered into
force, and other flat purchasers who had one year to
submit a request, which was subsequently extended
several times.

In view of the legal standpoint mentioned above, and
the finding of the Constitutional Court that no legal
grounds exist to interpret the non-existence of a
deadline for carrying out a particular activity
(especially in situations where the deadline was
repealed by decision of the Constitutional Court) to
the detriment of the party that should have carried it
out, the Constitutional Court found that in the
disputed judgment the Pula County Court violated the
applicant’s right to a fair trial, guaranteed in
Article 29.1 of the Constitution.

The Constitutional Court overturned the disputed
judgment and referred the case back to the Pula
County Court for fresh consideration, placing it under
an obligation (pursuant to Articles 31.1, 32.2 and 32.4
of the Constitutional Act on the Constitutional Court)
to hand down a judgment in compliance with the legal
opinion of the Constitutional Court, expressed in

Decision no. U-111-1243/2004 of 19 October 2006. It
pointed out that by not heeding the legal views of the
Constitutional Court and not respecting the binding
legal standards grounded in the case-law of the
Constitutional Court in relation to the protection of
human rights in a specific legal issue, the Pula
County Court acted contrary to Articles 31 and 77 of
the Constitutional Act on the Constitutional Court.

Cross-references:

- Decision no. U-1-697/1995 of 29.01.1997, Bulletin
1997/1 [CRO-1997-1-002].

Languages:

Croatian, English.

Identification: CRO-2010-2-009

a) Croatia / b) Constitutional Court / c) / d)
04.06.2010 / €) U-VIIA-2757/2010 / f) / g) Narodne
novine (Official Gazette), 72/10 / h) CODICES
(Croatian, English).

Keywords of the systematic thesaurus:

4.9.6 Institutions — Elections and instruments of direct
democracy — Representation of minorities

4.9.7.2 Institutions — Elections and instruments of
direct democracy - Preliminary procedures -—
Registration of parties and candidates

Keywords of the alphabetical index:

Election, candidate list, minimum signatures /
Election, candidate, registration procedure / Election,
electoral code / Election, list of candidates / Election,
local, candidate / Election, municipality / Election,
preparatory procedure.

Headnotes:

There is no provision in the electoral law to the effect
that the performance of any action in election
proceedings can be achieved in the absence of the
voter, whether this is done by an authorised proxy or
through any form of oral authorisation.
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Summary:

I. The Croatian Party of State Right, Zemunik Donji
branch (the appellant) lodged an appeal for the
protection of electoral rights, challenging the decision of
the Zadar County Electoral Commission (hereinafter,
the “CEC") of 28 May 2010.

In this decision the CEC rejected as groundless the
appellant's objection to the candidacy of Dragan
DanicCi¢ for deputy prefect of the Zemunik Doniji
Municipality, elected by members of the Serb national
minority. The candidate was nominated by the
Independent Democratic Serb Party (hereinafter, the
“SDSS").

The appellant suggested there had been illegality and
irregularity in the collection of voter signatures (it was
suggested that one spouse signed on behalf of the
other, or that voters had given authorisation to other
voters over the telephone, to sign for and thus to
support a particular candidate) which were necessary
for the validity of Dragan Danici¢'s candidacy. In the
appellant's view, this state of affairs was in gross
violation of the candidacy procedure laid down in the
Act on Elections for Municipal Prefects, Mayors,
County Prefects and the Mayor of the City of Zagreb
(referred to here as the Act).

Pursuant to Articles 20 and 22 of the Constitutional
Act on the Rights of National Minorities, Article 30.2
of the Government Act, Article 6.2 of the Act and
Articles 41.3, 41.5 and 41.6 of the Local and Regional
Self-government Act, the Government passed the
Decision to call Supplementary Elections for Deputy
Municipal Prefects, Mayors and County Prefects.
Sunday 13 June 2010 was designated as the date for
the supplementary elections. Under point 4 of the
Decision it was stipulated that in the Zemunik Doniji
Municipality (Zadar County) supplementary elections
were to be held for a deputy municipal prefect,
representative of the Serb national minority.

As Zemunik Donji Municipality has more than
1,000 inhabitants, and less than 10,000 inhabitants,
one hundred voter signatures were necessary to
validate party or independent candidacies for the
election of deputy municipal prefect, representative of
the Serb national minority. Only one nomination was
received in the candidacy proceedings. This was the
proposal of the SDSS, nominating the candidate
Dragan Danici¢. Attached to this proposal were eight
pages of the form DLSN-1 with a total of one hundred
and seven voters’ signatures.

II. The Constitutional Court found that the CEC
wrongly determined the number of valid signatures
within the meaning of the Local and Regional Self-

government Act. Article 41.7 stipulates that at
supplementary elections, fifty signatures are needed
for a valid candidacy in municipalities of up to
1,000 inhabitants, and in the remaining municipalities,
cites and counties one hundred signatures from
members of national minorities, if the supplementary
elections are being held to ensure the right to deputies
from among the national minority. Article 15.2.2 states
that for valid party and independent candidacies, one
hundred signatures are needed for the municipal
prefect and one deputy in a municipality of over
1,000 inhabitants and less than 10,000 inhabitants.
Article 16 provides that voter signatures are gathered
on a statutory form. The form, in addition to the voter’s
signature, must show the voter's forenames and
surname, address, and the number of his or her valid
identity card and the place of issue.

The Court observed that there is no provision in the
Act (or, indeed, in any other national electoral
legislation) which would allow any action in the
election process; including candidacy procedures, to
be carried out in the absence of the voter, whether
through an authorised proxy or through any form of
oral authorisation (by telephone, for example).

The Constitutional Court noted that the procedure for
the realisation of the passive electoral rights of
illiterate and physically handicapped persons is set
out in Article59.1 and 59.2 of the Act. These
provisions require their presence. The fact that in this
case, six days after the end of the candidacy process,
some voters handed in written statements confirming
that they had orally empowered their spouses to sign
the DLSN-1 form in their absence and to support
candidate Dragan Danici¢ in their name, does not
affect the finding of the Constitutional Court as to the
legal non-validity of these voters’ signatures, even if
the statements were valid. Noting that four voters
who handed in written statements were illiterate,
the Constitutional Court pointed out that the
State Electoral Commission had issued many
binding instructions about voting procedures for
illiterate persons, physically handicapped persons
and persons who are unable to attend the polling
station. These instructions clearly state that such
voters must be present in person when voting takes
place. This rule also applies to candidacy procedures,
including signatures supporting the mandate of a
particular candidate.

The Constitutional Court concurred with the findings of
the CEC to the effect that the signatures under nos. 69
and 70, 96 and 97 and 105 and 106 on the DLSN-1
form are in dispute, as the identical handwriting on
these “pairs” of signatures may be clearly discerned,
without resorting to professional handwriting expertise.
The Constitutional Court also concurred with the
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appellant's objection regarding the signatures under
nos. 37 and 38. There too the identical handwriting can
be clearly discerned, without professional handwriting
expertise. It was impossible to establish which
signature in the above “pairs” of signatures was valid,
and therefore to determine which voters voted in
person. The Constitutional Court held that under the
principle of legal security, both signatures in the “pair”
should be found null and void.

The Constitutional Court concluded that out of a total
of one hundred and seven voter signatures on the
DLSN-1 form supporting the nomination of candidate
Dragan Dani€i¢, a total of fifteen voter signatures
could not be deemed valid. The remaining ninety-two
voter signatures were to be deemed valid.

Under Article 20.1 of the Act, the competent electoral
commission is under an obligation to verify whether
each candidacy it receives is in accordance with the
provisions of the Act and the binding instructions of
the State Electoral Commission. The electoral
commission must, therefore, assess the elements of
the candidacy that can be objectively verified, such as
whether the candidacy was submitted by somebody
authorised to do so, whether statements from the
candidate and the deputy as to their acceptance of
the candidacy are enclosed with the candidacy,
whether enough valid voter signatures have been
gathered, and whether all the other data required by
law has been given in addition to the voter signatures.

The Constitutional Court found that in this case the
Municipal Electoral Commission of the Zemunik Doniji
Municipality (the MEC) omitted to assess, at the
moment when it received this particular candidacy,
whether it was accompanied by enough valid
signatures. (One hundred were needed). The
competent CEC failed to correct that omission.

It therefore upheld the appellant's appeal and
overturned the disputed ruling of the MEC of 28 May
2010 and the collective list of valid candidacies for the
election of the deputy municipal prefect of the
Zemunik Donji Municipality who is to be elected by
members of the Serb national minority, which was
determined on 24 May 2010 by the MEC.

In accordance with Articles 20.1 and 88.1 of the Act,
the SDSS (which put forward the Dragan Danici¢
candidacy) was asked to remove the various
deficiencies by handing over to the MEC, within
twenty-fours of receipt of this decision, a DLSN-1
form with the valid signatures of at least another eight
voters.

Languages:

Croatian, English.

Identification: CRO-2010-2-010

a) Croatia / b) Constitutional Court / c) / d)
07.07.2010 / e) U-111-3491/2006 et al / f) / g) Narodne
novine (Official Gazette), 90/10 / h) CODICES
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Keywords of the systematic thesaurus:

3.9 General Principles — Rule of law .

3.16 General Principles — Proportionality .

3.17 General Principles — Weighing of interests
5.3.39.2 Fundamental Rights — Civil and political
rights — Right to property — Nationalisation .

Keywords of the alphabetical index:

Housing, procedure, privatisation / Property, private,
right / Property, protection / Property, value, reduced /
Ownership, right, restriction / Constitutional Court,
jurisprudence / Constitutional Court, decision,
execution, method.

Headnotes:

When the Academy of Sciences and Arts was
compelled to sell the flats it owned for less than the
market value, its constitutional right to ownership was
breached, as it had to shoulder a disproportionate
burden in relation to the legitimate aim which was to
have been achieved by the Sale to Occupier Act. This
led to an excessive imbalance between the protection
of the public interest established by the Sale to
Occupier Act and its effects on the applicant. The
legislator’s task was to ensure that all tenants could
purchase socially-owned flats under conditions more
favourable than market conditions, without creating
differences in the person of the seller which would
make it more difficult or impossible for some of the
tenants to buy the flats. However, because the
legislator itself, by special legislation, reinstated the
applicant's ownership over its immovable property
which had been confiscated earlier, it should also
have ensured that an excessive burden was not
imposed on the applicant in relation to the aim that
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was to have been achieved by the Sale to Occupier
Act. The protection of the applicant's ownership
rights, in relation to other transitional regulations,
should have consisted of exercising a right to
compensation in the amount of the market value of
the flats.

Summary:

I. The Academy of Sciences and Arts (hereinafter, the
“CASA”) lodged three constitutional complaints
against the judgments of competent courts passed in
three sets of civil proceedings conducted in order to
pass judgments that would replace sale contracts for
flats with specially protected tenancies. Under these
judgments, the applicant (the respondent in the civil
proceedings) sold flats to the plaintiffs (the specially
protected tenants) under the conditions in the
Specially Protected Tenancies (Sale to Occupier) Act
(hereinafter, the “SOA"). Under the judgments the
applicant was obliged to sell its flats at less than
market value.

Since all three cases before the Constitutional Court
involve the same legal matter (the relationship
between the SOA and the Academy of Sciences and
Arts Act — the CASA Act), and since they all deal with
the same issue of constitutional law (the alleged
violation of the constitutional right to ownership by
judgments which replace contracts of sale for flats
with specially protected tenancies), the Constitutional
Court decided to join the cases and adjudicate on
them by a single decision.

One of the points the applicant made in the
constitutional complaints was that the flats could not
be sold pursuant to the SOA, because they were not
socially owned property but were entered in the land
registry as the applicant’s property, not as a result of
ownership transformation but on the grounds of
Article 27 of the CASA Act. It deemed that its
constitutional rights guaranteed in Articles 48.1, 50
and 29.1 of the Constitution had been violated.

II. The Constitutional Court noted that social
ownership was the essential feature of the former
state and its regime. After the Republic of Croatia
became independent and after the Constitution
entered into force on 22 December 1990, private
ownership over socially-owned real property began to
be reinstated on various grounds. The Constitution
guarantees the right to ownership to everyone, and it
put its inviolability among the highest values of the
constitutional order and as grounds for interpreting
the Constitution.

The SOA entered into force on 19 June 1991,
signalling the beginning of the harmonisation of the
housing regulations with the Constitution. The Lease of
Flats Act entered into force on 5 November 1996.
These regulations allowed certain persons who were
specially protected tenants under certain defined
conditions to buy certain flats. Those persons who
were specially protected tenants but were unable for
certain reasons to buy the flat they were occupying,
had their specially protected tenancy “transformed”
into a lease and became protected lessees. Article 2 of
the SOA states that its provisions extend to flats where
the ownership has been transformed under special
regulations. In earlier case-law the Constitutional Court
started from the view that Article 2 of the SOA refers
both to transformations effected before the entry into
force of the SOA and to those that took place after it
came into force, including the CASA Act (Decision
no. U-111-777/1996 of 19 November 1997).

The legislator drew a distinction between the CASA
and other subjects whose property had been
confiscated and who were the potential beneficiaries
of restitution of or compensation for property. It
passed a separate act pursuant to which the
applicant, without any restrictions stipulated in this
act, regained the property that the former state had
taken away. Article 27 of the CASA Act provides that
the applicant is the owner of immovable property,
libraries, scientific and artistic collections and other
movable property which it had acquired by donation,
bequest or in other ways. This includes property it
had acquired since its foundation in 1866, including
the immovable property which was confiscated under
the former regime and turned into socially-owned
property which it was entitled to use.

The Constitutional Court was of the opinion that
compelling the applicant to sell its flats for less than
the market value in accordance with the SOA
constituted interference in the applicant’'s property
right amounting to a restriction of ownership by
decreasing the value of the property.

The Constitutional Court noted that the SOA and the
CASA Act are transition regulations passed within a
period of one month. Both have a legitimate aim but
they have created a conflict of interest, between the
interest of the State in privatising socially-owned flats
and enabling all its citizens to buy flats under more
favourable conditions, thereby resolving their housing
problems and the interest of the citizens, the specially
protected tenants, in purchasing the flats they occupy
under favourable conditions. This is in opposition to
the applicant’'s interest in freely enjoying its
possession of the property returned to it under
Article 27 of the CASA Act.
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If priority is accorded to one of these conflicting
interests, this must be based on the Constitution and
comply with the standards in the protection of the
right to ownership developed in the case-law of the
Constitutional Court and the European Court of
Human Rights. In this case the civil courts gave
priority to the interests of the tenants and the
Supreme Court based its view on a formal-logical
interpretation of the applicable legal norm according
to the rule of lex posterior. Specifically, the SOA
entered into force a month and five days before the
CASA Act. The Supreme Court took the view that the
flat in question was socially-owned property at the
moment when the SOA entered into force, and could
accordingly be sold, because the CASA Act entered
into force after the SOA and “did not retroactively
change the legal regime of social ownership in CASA
ownership”.

In the view of the Constitutional Court, this approach
to weighing two conflicting interests, in the context of
the transformation of social ownership into private
ownership, is not acceptable under constitutional law.
In passing the CASA Act the legislator expressed the
will to restore to the applicant property that had
been appropriated from it without any restrictions
prescribed in that act. In this sense the “transitional”
character of Article 27 of the CASA Act differs from
that of other special transitional legislation, and this is
the light in which the position of the applicant should
also be viewed, in relation to all those whose
ownership was transformed under other special
regulations, which also refers to the SOA.

The Constitutional Court noted that so far, the
applicant has had to sell its flats, which it acquired ex
lege under favourable conditions, in at least 30 cases
(including the three under dispute). The Constitutional
Court has rejected the applicant’'s constitutional
complaints in at least twelve of its decisions up to
February 2009, taking the view that Article 2 of the
SOA (which states that the act's provisions also
cover flats for which transformation of ownership
was carried out under special regulations) refers to
transformations carried out both before and after the
SOA came into force, and this included the CASA
Act. Taking this stand, the Constitutional Court did not
view these cases in sufficient depth in the light of
European constitutional standards, (i.e. in the light of
the European Court's view as to the extent and
content of the right to the peaceful enjoyment of
possessions, Article1 Protocoll ECHR). The
Constitutional Court has been applying these
standards in its case-law since July 2009 (Decision
no. U-1lIB-1373/2009). Applying to this case the
standpoints of the Constitutional Court and the
European Court of Human Rights, and bearing in
mind the facts mentioned above, the Constitutional

Court found that because the applicant has had to
sell at least 30 of the flats it owned at less than
market value, it has had to shoulder a dispro-
portionate burden in relation to the legitimate aim that
was to have been achieved by the SOA. This has led
to an excessive imbalance between the protection of
the public interest established by the SOA and its
effects on the applicant.

The Constitutional Court pointed out that the
legislator’s task was to ensure that all tenants could
purchase socially-owned flats under conditions more
favourable than market conditions, without creating
differences in the person of the seller which would
make it more difficult or impossible for some of the
tenants to buy the flats. This also applies to specially
protected tenants in the flats which became the
applicant’'s property on the grounds of Article 27 of
the CASA Act. However, when the legislator enacted
special legislation to reinstate the applicant's
ownership over its immovable property which had
been confiscated earlier, he should have ensured that
an excessive burden was not imposed on the
applicant in relation to the aim that was to have been
achieved by the SOA. The protection of the
ownership rights established in the CASA Act, in
competition with other transitional regulations, should
have consisted in making sure that the HAZU
(Academy of Sciences and Arts) was compensated
for the flats in the amount of the market price of the
flats. Such compensation, did not, however, have to
be given by the tenants — the buyers of the flats.

The Constitutional Court did not overturn the court
judgments, but it identified a breach of the right to
ownership and ordered the Government to redress
the effects of the violation of the applicant's
constitutional right.

Cross-references:

- Decision no. U-11IB-1373/2009 of 07.07.1997,
Bulletin 2009/2 [CRO-2009-2-010].

Languages:

Croatian, English.
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Czech Republic

Constitutional Court

Statistical data
1 May 2010 — 31 August 2010

Judgments of the Plenary Court: 10
Judgments of panels: 53

Other decisions of the Plenary Court: 9
Other panel decisions: 1 053

Other procedural decisions: 43

Total: 1 168

Important decisions

Identification: CZE-2010-2-005

a) Czech Republic / b) Constitutional Court / c)
Plenary / d) 20.04.2010 / ) PI. US 6/10 / f) On the
obligation to release the defendant from custody upon
pronouncement of a judgment of acquittal / g) Shirka
zakond (Official Gazette), 163/2010; Shirka nalezd a
usneseni (Collection of decisions and judgments of
the Constitutional Court) / h) http://nalus.usoud.cz;
CODICES (Czech).

Keywords of the systematic thesaurus:

5.3.5.1 Fundamental Rights — Civil and political rights
— Individual liberty — Deprivation of liberty

5.3.5.1.3 Fundamental Rights — Civil and political
rights — Individual liberty — Deprivation of liberty —
Detention pending trial

5.3.13.1.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Scope — Criminal proceedings
5.3.13.3.1 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Access to courts — Habeas corpus.

Keywords of the alphabetical index:

Acquittal, effects / Remand in custody / Public
prosecutor / Suspensive effect.

Headnotes:

It is not acceptable from a constitutional perspective
for limitation of personal freedom by custodial
detention to remain in effect after handing down of a
judgment of acquittal. Continued limitation of personal
freedom in such circumstances ceases to be justifiable
on the grounds of public interest in the effective
prosecution of criminal behaviour because the
requirement of relevant and sufficient grounds for
continuing custody or “intensified grounds” has not
been met. Therefore, § 74.2 of the Criminal Procedure
Code (in the part of the second sentence after the
semi-colon) ran counter to those requirements and had
to be deemed unconstitutional.

Summary:

I. The Constitutional Court had been asked to decide
on a constitutional complaint in which the complainant
was seeking the annulment of a resolution of the High
Court in Prague which left him in custody upon a
complaint of the state prosecutor, despite the court of
first instance having already issued a judgment of
acquittal. In its deliberations over the constitutional
complaint, Panel Il of the Constitutional Court did not
consider to be constitutional § 74.2 second sentence
(the part after the semi-colon) of the Criminal
Procedure Code. It was suggested that this provision
ran counter to the requirement for proportionality of
limitation of personal freedom and the requirement to
prove the presence of intensified grounds for
additional limitation of personal freedom by custody
arising from previous Constitutional Court case-law
(Judgment file no. IV. US 689/05) and the case-law of
the European Court of Human Rights (Wemhoff v.
Germany of 27 June 1968, Labita v. Italy of 6 April
2000, and Rokhlina v. Russia of 7 April 2005).

The plenum of the Constitutional Court directed the
repeal of the challenged provision of the Criminal
Procedure Code due to conflict with Article 5.1.c and
5.3 ECHR. The Constitutional Court also decided that
following the issue of a judgment of acquittal, the
defendant should always be released immediately. A
complaint by the state prosecutor concerning the
defendant’s release from custody following his or her
acquittal did not have a suspensive effect.

Il. The Constitutional Court stated that under Article 1.1
of the Constitution, the Czech Republic is a state
governed by the rule of law, founded on respect for the
rights and freedoms of man and of citizens. Therefore,
in criminal proceedings, maximum protection must be
accorded to an individual's rights and freedoms and
consideration had to be given to the extent that the
public interest may legitimately limit a particular
defendant’s fundamental rights in such proceedings. It
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was also necessary to take into consideration Article 8
of the Charter and Article 5 ECHR, which govern
the issue of an individual's personal freedom and
limitations on them.

The Constitutional Court noted that custody is an
extraordinary measure entailing limitation of personal
freedom and should be imposed only if there is no
other possibility of addressing the particular concern
for which it may be ordered. Interference in personal
freedom must always be considered in terms of time,
and, as custody is an exceptional institution, it can
only last for as long as is strictly necessary. The
fundamental principles for limiting personal freedom
include the necessity for imposing custody and
holding someone only for a certain legitimate
purpose, the proportionality between the individual's
personal freedom and the interest of the society in its
limitation, the necessity of limiting personal freedom
in the absence of other means for achieving the same
purpose, balancing the benefits of the limitation in
view of the losses arising from it and the exclusive
decision-making authority of the Court.

The Constitutional Court also referred to the doctrine
of intensified grounds which evolved in the case-law
of the European Court of Human Rights. Under this
doctrine, a court deciding on custody must take into
account whether the suspicion of committing the
crime with which the defendant is charged is
strengthened or weakened. Thus, it is possible to
conclude from the European Court of Human Rights’
case-law that, if the Court of first instance has issued
a judgment of acquittal, the defendant must be
released immediately even if the state prosecutor had
appealed. If the defendant is not released, there is
violation of the right to personal freedom guaranteed
by Article 5.1 ECHR. In the Constitutional Court’s
opinion, the statutory regulation of the Criminal
Procedure Code authorising the state prosecutor to
file a complaint with suspensive effect therefore
conflicted with narrow interpretation of Article 5.1.c in
conjunction with Article 5.3 ECHR.

A continued limitation of personal freedom following
the issue of an acquittal judgment ceases to be
justifiable on grounds of public interest in effective
prosecution of criminal activity because the
requirement of intensified grounds for continuing
custody has not been met. Issuance of the acquittal
judgment extinguishes these grounds. Being found
not guilty of a charge is the point in criminal
proceedings when the grounds for keeping a person
in custody have disappeared or have been reduced to
a minimum; as the charge has been shown to be
unjustified by a court verdict, there is no public
interest in continuing custody that could conflict with
the requirement to respect personal freedom. If the

court has an obligation to decide whether the
suspicion of commission of a crime is strengthened or
weakened, then in connection with the issuing of an
acquittal judgment, the grounds for suspicion are
refuted by the court's own decision that the
accusations were unjustified. The suspensive effect
of a complaint by the state prosecutor creates a
situation whereby the individual is asked for a greater
sacrifice than can reasonably be requested from
somebody who has the benefit of the presumption of
innocence. Therefore, the Constitutional Court stated
that custody could not be extended through the
suspensive effect of a decision to release a defendant
arising from an appeal by the state prosecutor; such
an interpretation would result in impermissible
interference in the defendant’'s right to personal
freedom.

lll. The judge rapporteur in the matter was EliSka
Wagnerova. None of the judges filed a dissenting
opinion.

Languages:

Czech.

Identification; CZE-2010-2-006

a) Czech Republic / b) Constitutional Court / c)
Plenary / d) 04.05.2010 / e) PI. US 7/09 / f) On the
principle of proportionality when weighing the
obligations arising from international law and the right
to defence / g) Sbirka zakond (Official Gazette),
226/2010; Sbirka zakond (Official Gazette), Shirka
nalezd a usneseni (Collection of decisions and
judgments of the Constitutional Court) / h)
http://nalus.usoud.cz; CODICES (Czech).

Keywords of the systematic thesaurus:

2.1.1.4 Sources — Categories — Written rules —
International instruments

2.2.1.1 Sources — Hierarchy — Hierarchy as between
national and non-national sources — Treaties and
constitutions .

5.3.13 Fundamental Rights — Civil and political rights
— Procedural safeguards, rights of the defence
and fair trial .
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5.3.13.17 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Rules of evidence .

5.3.13.22 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Presumption of innocence

Keywords of the alphabetical index:

Defence, right / Information, classified, protection /
NATO / National Security Council.

Headnotes:

A conflict between the right to defence and the state’s
interest in protecting classified information, which is
affected by the constitutional law obligation of the
Czech Republic to observe obligations incumbent
upon it under international law, must be evaluated on
the basis of the principle of proportionality and that of
giving priority to a constitutional interpretation over
derogation.

Summary:

I. The plenum of the Constitutional Court, in its
Judgment of 4 May 2010, denied a petition from the
Municipal Court in Prague seeking the annulment of
§58.6 of Act no.412/2005 Coll., on Protection of
Classified Information and on Security Clearance.
The municipal court had been conducting criminal
proceedings against the defendants who were
alleged to have committed the crime of endangering
classified information. The first defendant, as an
employee of the Czech Ministry of Defence, revealed
part of a directive of the North Atlantic Treaty
Organisation (hereinafter, “NATO”) to the second
defendant who was alleged to have used the
information in her business activities. The file
included two appendices, which were NATO
classified information and which were to serve as
evidence in the main trial.

According to the petitioner, the contested provision
rendered impossible both the defendants’ right to
defence and the presentation (by reading) of
evidence which is subject to the relevant degree of
classification of a foreign power at the main trial.
Such presentation of evidence was rendered
impossible because during the criminal proceedings
in which information classified by a foreign power was
discussed, the defendants and their counsel, if they
did not hold valid clearance issued by the National
Security Office, could not have access to the
documentary evidence.

Il. The Constitutional Court noted in its judgment that
the right to defence was one of the most important
fundamental rights of persons who are being
prosecuted in criminal proceedings and is intended to
achieve a just decision issued not only in the name of
the person prosecuted, but also in the interest of a
democratic state governed by the rule of law, founded
on respect for the rights and freedoms of man and of
citizens. Referring to its previous decisions, the
Constitutional Court stated that the constitutionally
guaranteed right to defence and the presumption of
innocence were fundamental requirements for a fair
criminal trial and these constitutional guarantees were
reflected in the Criminal Procedure Code, which was,
in accordance with the Constitution, constructed on
the principle of priority of choice of defence counsel
which the defendant can exercise at any stage of an
ongoing proceeding. If evidence was presented in a
criminal trial which the defence counsel and
defendant were not acquainted with, it could not be
taken into account due to violation of a fair trial.

In line with its previous judgments, the Constitutional
Court stated that in this case the conflict between the
right to a defence and the state’s interest in protecting
classified information was affected by the constitutional
law obligation of the Czech Republic to observe the
obligations incumbent on it under international law.
Constitutional law evaluation of the contested
provision is based on application of the principle of
proportionality and on the principle of preferring
constitutional interpretation over derogation.

In the Agreement between the Parties to the North
Atlantic Treaty for the Security of Information of
6 March 1997, NATO member states agreed to
protect and secure classified information originating
from NATO and ensure that all persons who are their
citizens and who must or might have access to
information classified as confidential and higher were
appropriately cleared before fulfilling their obligations.
The Czech Republic, which took over international
obligations vis-a-vis its allies concerning classification
of certain important and sensitive information fulfilled
its obligation by transferring these international
obligations through § 58.6 of Act no. 412/2005 Coll.
into domestic law in order to ensure classification of
appropriate information of a foreign power.

Annulment of § 58.6 of Act no. 412/2005 Coll. would
not create a discretion to allow access to classified
NATO information; that would continue to be under
the protection of a valid international treaty and the
obligation arising from it under Article 1.2 of the
Constitution. It would be necessary to state that the
principles of a fair trial and presumption of innocence
also apply to this case so that bodies responsible for
criminal proceedings may not use as evidence
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anything to which the defence would have been
denied access. An international obligation has
precedence and it is up to the bodies responsible for
criminal proceedings to decide whether they are able
to conduct criminal proceedings while observing it or
whether they will have to forego the proceedings.

lll. The judge rapporteur in the matter was Vlasta
Formankova. None of the judges filed a dissenting
opinion.

Languages:

Czech.

Identification: CZE-2010-2-007

a) Czech Republic / b) Constitutional Court / c)
Plenary / d) 08.06.2010 / e) PI. US 3/09 / f) On
inspection of other premises and plots of land /
g) Shirka zakond (Official Gazette), 219/2010;
Shirka nalezd a usneseni (Collection of decisions
and judgments of the Constitutional Court) / h)
http:/nalus.usoud.cz; CODICES (Czech).

Keywords of the systematic thesaurus:

4.7.4.3.1 Institutions — Judicial bodies — Organisation
— Prosecutors / State counsel — Powers .

5.3.13.1.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Scope — Criminal proceedings

5.3.32 Fundamental Rights — Civil and political rights
— Right to private life

5.3.35 Fundamental Rights — Civil and political rights
— Inviolability of the home

Keywords of the alphabetical index:

Home, inviolability / House, search / Criminal
proceedings, guarantee / Public prosecutor, powers /
Pre-trial, procedure.

Headnotes:

It is possible to cause as much interference in an
individual’s private sphere, by an inspection of his or
her premises (including agricultural buildings and
land) as can be caused by an inspection of his or her

home. Such interference therefore requires prior
consent of a court.

Summary:

I. In related proceedings on a constitutional complaint
the Constitutional Court reviewed the question of the
legality of house inspection and inspection of other
premises. Panel Il of the Constitutional Court did not
consider it constitutional for the Criminal Procedure
Code, as the statutory regulation governing this
procedure in criminal matters (§ 82 et seq.), to set out
conditions allowing for the breach of every individual's
right to privacy by the conduct of a house inspection
(8 83) in a stricter fashion than is applicable to an
inspection of other premises and plots of land (§ 83a),
although an inspection of other premises undoubtedly
also constitutes an infringement on the right to privacy.
It accordingly found § 83a.1 of the Criminal Procedure
Code to be inconsistent with the constitutional order
and requested the plenum of the Constitutional Court to
direct the repeal of the provision.

The plenum of the Constitutional Court annulled in
§ 83a.1 of Act no. 141/1961 Coll., on Criminal Court
Proceedings (the Criminal Code) part of the first
sentence and the second sentence which read “in
preparatory proceedings, the state prosecutor or the
police body...the police body requires prior consent of
the state prosecutor thereto.”

Il. The Constitutional Court first outlined the points of
reference for reviewing the petition. Limitations on
personal integrity and privacy (i.e. breach of respect
for them) by the state authority are only permissible in
exceptional cases, and only if they are necessary in a
democratic society and if the purpose pursued by the
public interest cannot be achieved otherwise. A
house inspection or inspection of other premises
involves limitation of an individual's fundamental right
to the inviolability of his dwelling. In this regard, the
Constitutional Court referred to Article 12.1 of the
Charter under which “a person’s dwelling is inviolable.
It may not be entered without the permission of the
person living there” and the European Convention on
Human Rights, Article 8.1 ECHR which states that
“everyone has the right to respect for his private and
family life, his home and his correspondence” and the
International Covenant on Civil and Political Rights
(hereinafter, the “ICCPPR”) which in Article 17
guarantees the individual a fundamental right
protecting him or her against “arbitrary or unlawful
interference with his privacy, family, home or
correspondence.” The Constitutional Court also
recapitulated several conclusions of the doctrine, the
case law of the German Constitutional Court, the
case-law of the European Court of Human Rights and
some of its own decisions.




282 Czech Republic

Upon the above points of reference, the Constitu-
tional Court stated that the interpretation of the right
to privacy in terms of space, i.e. the right to respect
for and protection of one’s dwelling from outside
interference, was not limited to protection of premises
that are used for living. The right to respect and
protection of a dwelling, together with the right to
inviolability of the person and privacy and with the
right to protection of personal freedom and dignity, is
considered an inseparable part of every individual's
private sphere. The maxims arising from the
constitutional order of the Czech Republic require that
decisions to issue an order to inspect other premises
and plots of land are made by an independent and
impartial body. The state prosecutor cannot be
considered as one, even less so a police body.

The Constitutional Court also stated that autonomous
fulfilment of private life and work or other interests
were closely related and one could not draw a clear
distinction separating privacy in places used for living
from privacy created in places and environments that
are used for work or business activities or for
satisfying one’s personal needs or interests
(hobbies). In this regard the Constitutional Court also
analysed the term “dwelling” in its narrow and broad
sense and stated that as regarded unfenced lands,
such as forests or meadows, a distinction was
needed between entering them and “inspecting”
them, which is related to interference in the integrity
of that real estate because private life can also take
place within such premises. Therefore, such
inspection must be subject to the same regime as the
inspection of enclosed premises.

With regard to the wider understanding of the term
“dwelling,” the Constitutional Court stated that, as in
the case of house inspection, where other premises,
such as agricultural buildings or land are to be
inspected, there is necessarily interference in the
individual’'s private sphere defined in terms of space.
Such interference requires prior consent of a court.
This requirement is of particular significance as the
Criminal Procedure Code does not permit subsequent
court review of a court order to inspect other
premises and plots of land. Thus, these acts,
constituting obvious interference in the fundamental
right to a private life, take place outside any direct
judicial review.

The Constitutional Court stated that the contested
parts of §83a.1 of the Criminal Procedure Code
could not be considered constitutional because they
clearly violated the constitutional law limits mentioned
above (Article 12.1 of the Charter, Article 8.1 ECHR
and Article 17 ICCPPR).

lll. The judge rapporteur in the matter was EliSka
Wagnerova. Dissenting opinions to the verdict and
the reasoning of the judgment were filed by judges
Jan Musil, Michaela Zidlickd and Vladimir Karka.
Their dissenting opinions were based on the
statement that “other premises” did not enjoy special
protection under the constitutional order and
international treaties; neither was court consent of
any kind necessary (and certainly not prior consent).
The dissenting judges conceded that “private life”
could also take place in these premises, but in a
sporadic and episodic fashion. The dissenting
opinions also cast doubt on the case-law of the
European Court of Human Rights; the conclusions
arrived at by the majority of the Court did not follow
from it.

Languages:

Czech.

Identification; CZE-2010-2-008

a) Czech Republic / b) Constitutional Court / c)
Plenary / d) 01.07.2010 / e) PI. US 9/07 / f) On the
postponed restitution of church property and inactivity
on the legislator’'s part / g) Shirka zakond (Official
Gazette), 242/2010; Sbirka nalezd a usneseni
(Collection of decisions and judgments of the
Constitutional Court) / h) http://nalus.usoud.cz;
CODICES (Czech).

Keywords of the systematic thesaurus:

3.7 General Principles — Relations between the
State and bodies of a religious or ideological
nature .

5.3.39 Fundamental Rights — Civil and political rights
— Right to property .

Keywords of the alphabetical index:

Church, property, restitution / Legitimate expectation,
protection, principle / Legislative omission / Religion,
religious activity, freedom.
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Headnotes:

A provision of the Act on Land had come into dispute.
Although the provision itself could not be deemed
unconstitutional, it was found that legislative arbitrari-
ness consisting of long-term failure to adopt a
promised statutory regulation of church restitution is
unconstitutional. This state of affairs is not only
inconsistent with the principles of a democratic state
governed by the rule of law, but it also represents an
interference in property rights protected by Article 11
of the Charter and Article 1 Protocol 1 ECHR as well
as an interference in freedom of religion, the right to
freely express one’s religion or faith, and the right of
churches and religious societies to manage their
affairs under Articles 15 and 16 of the Charter.

Summary:

I. In a Judgment of 1 July 2010, the Constitutional
Court rejected a petition from a group of senators
seeking the annulment of § 29 of Act no. 229/1991
Coll., on Ownership of Land and Other Agricultural
Property. At the same time, the Court also granted
the petition to the effect that it stated that the long-
term inactivity of Parliament, consisting of its failure to
adopt a special legal regulation to settle the
ownership of the historical property of churches and
religious societies was unconstitutional and violated
Article 1 of the Constitution, Articles 11.1, 11.4, 15.1,
16.1 and 16.2 of the Charter and Article 1 Protocol 1
ECHR.

The applicants did not consider unconstitutional the
actual text of § 29 of the Act on Land which provides
that property originally owned by churches or
religious orders and congregations cannot be
transferred to the ownership of other persons until
statutes have been adopted concerning that property.
However, they did consider unconstitutional the fact
that, as a result of long-term inactivity by the
legislator, the legitimate expectations established by
this provision were not met. They deemed this to be
inconsistent with the requirement of legal certainty
(Article 1.1 of the Constitution) as § 29 of the Act on
Land does not create certainty in legal relationships.
Rather, by postponing statutory regulation to an
uncertain point in the future, it introduces an element
of uncertainty into legal relationships. The provision
was also alleged to create inequality in ownership
because some owners (namely municipalities) were
unable to dispose of their property for a long time.

II. The Constitutional Court concluded that the
purpose of the contested provision was not simply to
“block” a certain part of state property (and certain
other property listed as belonging to third parties,
specifically municipalities). The essence of the

contested provision must be seen primarily in the
legislator's commitment to adopt, by a certain
deadline, a legal regulation settling the ownership of
historical property of churches and religious societies
that will take into account the objective special
features of the subject matter and fulfill § 29 of the
Act on Land.

The purpose of § 29 of the Act on Land must be seen
in the context of the basic values of restitution and
rehabilitation legislation and the case law of the
Constitutional Court. Annulling § 29 of the Act on
Land would permit the transfer of the historical
property of churches to third parties which would
fundamentally endanger, if not render impossible,
property settlement through restitution in kind (as one
of the key methods for mitigating property injustices).
Therefore, the Constitutional Court did not find
grounds for granting the petition to annul the
contested provision because this provision is not
unconstitutional. The purpose and the means
contained in the contested provision stand up to a
review in terms of constitutional principles.

However, the urgency of the public interest to
eliminate legal uncertainty arising from the interim
state of law has now gone beyond tolerable and
justifiable limits. Failure to adopt a special law within
nineteen years is a manifestation of unacceptable
legislative arbitrariness and violates Article 1.1 of the
Constitution. The Constitutional Court stated that
apart from the explicit statutory basis in 8§ 29 of the
Act on Land the legitimate expectation of churches
and religious societies were also based upon the
overall concept of the restitution process after 1989.
Legitimate expectation is a property interest that
falls under Article 11 of the Charter and Article 1
Protocol1 ECHR. Thus, the impossibility of
exercising this property interest (or of receiving
compensation) within a period of nineteen years falls
within the category of unconstitutionality consisting of
failure to legislatively address a systematic and
complex problem which has been repeatedly pointed
out to the legislator by the Constitutional Court. In the
Constitutional Court’s opinion, this interference
(inactivity) could have had legitimate purpose for a
certain transitional period at a time when fundamental
measures for social transformation were being
adopted, but it could not be sustained indefinitely.

The Constitutional Court also stated that Article 2.1 of
the Charter guaranteed religious plurality and religious
tolerance, i.e. the separation of the state from specific
religious faiths. The principle of religious pluralism and
tolerance is stated in Articles 15 and 16 of the Charter.
The central principle of a religious neutral state is
implemented through a cooperative model for the
relationship between the state and churches and their
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independence from each other. The lack of settlement
of historical church property when the state, as a result
of its own inactivity, continues to be the dominant
source of income for the affected churches and
religious societies, and in the absence of any apparent
connection to revenues from the historical property of
the churches retained by the state is a situation which
violates Article 16.1 of the Charter as regards freedom
to express one's religion in society through public
actions and traditional forms of religiously motivated
socially- beneficial activities that make use of the
appropriate  historical economic resources. In
particular, it violates Article 16.2 of the Charter, in
terms of the economic aspect of religious autonomy.

lll. The judge rapporteur in the matter was Ivana
Jan(. Dissenting opinions to both verdicts were filed
by judges Pavel Rychetsky and Viadimir Karka. A
dissenting opinion to the verdicts and reasoning was
filed by judges Jifi Mucha and Jan Musil.

The dissenting judges argued in favour of granting
the petition and annulling the provision in question,
although only with regard to the length of time for
which the property has been blocked. They argued
that the legislator should be given a sufficiently long
time to adopt a solution for handling the historical
property of churches. They disagreed with the
argument that the provision established legitimate
expectations on the part of the churches. Vladimir
Kuarka also pointed out that the statement concerning
inactivity was raising the risk of a judicial solution to
restitution because it was tied to related complaints
for handover of property or compensation of
damages.

Languages:

Czech.

Identification: CZE-2010-2-009

a) Czech Republic / b) Constitutional Court / c)
Fourth Chamber / d) 12.07.2010 / ) IV. US 3102/08 /
f) On the voting rights of persons whose legal
capacity has been restricted or who have been
deprived of it / g) Sbhirka zakond (Official Gazette);
Shirka nélezd a usneseni (Collection of decisions and
judgments of the Constitutional Court) / h)
http:/nalus.usoud.cz; CODICES (Czech).

Keywords of the systematic thesaurus:

5.1.1.4 Fundamental Rights — General questions —
Entitlement to rights — Natural persons .

5.3.1 Fundamental Rights — Civil and political rights —
Right to dignity .

5.3.41.1 Fundamental Rights — Civil and political
rights — Electoral rights — Right to vote .

Keywords of the alphabetical index:
Legal capacity, restricted / Right to vote.
Headnotes:

Limiting the voting rights of persons who have been
deprived of legal capacity pursues a legitimate aim.
However, the general courts, when deciding on
deprival (or restriction) of a person’s legal capacity,
are also required to evaluate the effects of that
decision on the person’s subjective public law rights
(in particular the question whether a particular person
is capable of understanding the significance, purpose
and effects of elections). Courts must properly justify
their decisions in such cases. Failure to observe this
obligation, arising from Article 21.1 and 21.3 of the
Charter and Article 3 Protocol 1 ECHR and from
Article 89.2 of the Constitution, is unconstitutional.

Summary:

I. The complainant sought annulment of the decision
of the general court and the adoption of a verdict to
the effect that his constitutionally guaranteed rights
were violated by the fact that he could not take part in
elections to the Senate of the Parliament of the
Czech Republic, and that on 9 December 2008 the
Municipality of the District of Brno — Red&kovice and
Mokra Hora denied his application for a correction to
the electoral register. The contested decision of the
regional court denied the petition seeking a correction
of the permanent electoral register (deletion of a note
stating there was an impediment to the exercise of
the right to vote). The denial was grounded by the
fact that the complainant has been deprived of
capacity to perform legal acts, which, under the
existing legal regulations, is an impediment to the
exercise of the right to vote.

According to the complainant, the decision and legal
regulation on which it was based are unconstitutional;
he pointed out that the right to vote was one of the
most fundamental rights in a democratic society. The
complainant pointed out that a general denial of the
right to vote to all persons who have been deprived of
legal capacity was inconsistent with the principle of
proportionality, which must be taken into account in
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cases of interference in fundamental rights and
especially in a right as important as the right to vote.

II. In its judgment, the Constitutional Court first
specified that the case involved application of § 4.2.b
of Act no. 491/2001 Coll., on Elections to Municipal
Representative Bodies, in conjunction with 8§ 28.3 of
the same Act, under which deprivation of legal
capacity is an impediment to the right to vote. With
respect to the principle of generality of the right to
vote, the Constitutional Court stated that each
imposition of an impediment to the right to vote
required rigorous scrutiny, as it may represent
interference in the universality of the right to vote.
However, the principle of generality of the right to
vote, in the sense that “everyone has the right to
vote,” is understood as an ideal which electoral
systems approach to a greater or lesser degree,
but which is not applied absolutely. Therefore, in
this matter the Constitutional Court applied the
proportionality test which consists of three steps.

In the Constitutional Court's opinion, the limitation
under review pursues a legitimate aim which is to
ensure that the electorate is composed of persons
who are capable of making rational decisions and
understanding the significance, purpose and effects
of elections.

In terms of evaluating the need for limitation of the
right to vote, it was necessary to decide whether the
establishment of deprival of legal capacity as an
impediment to the right to vote is a limitation that is
adapted as much as possible to the cited legitimate
aim, and whether that aim could be achieved by other
means that preserve fundamental rights to a greater
degree. The limitation of the right to vote under
review applies to all persons who have been deprived
of their legal capacity. In order to consider it
necessary within the meaning of the second step of
the proportionality test, it would have to hold true that
no person who has been deprived of legal capacity is
able to understand the significance, purpose and
effects of elections. Moreover, that fact would have to
be reviewed by the general court and justified in
every individual case. However, judicial practice does
not follow these maxims. General courts do not take
into account public law effects of their decisions.
Thus, a situation where somebody is deprived of the
constitutionally guaranteed right to vote, on the
dubious premise that lack of capacity to conclude
private law acts also implies lack of capacity to
understand the significance, purpose and effects of
elections, can arise. Such a general approach,
ignoring the unique circumstances of each case, is
not permissible in a state governed by the rule of law.

In its judgment, the Constitutional Court stated that, in
the context of the current practice of the general
courts making decisions on deprival of legal capacity,
this impediment to the right to vote establishes an
unconstitutional state of affairs (inconsistent with
Article 21.1 and 21.3 of the Charter and Article 3
Protocol 1 ECHR) because a number of people are
deprived of the opportunity to vote without their
capacity to vote being individually reviewed. In the
interest of removing this state of affairs, the general
courts, when deciding on deprival (or restriction) of
someone’s legal capacity, are also required to
evaluate the impact of that decision on the
individual's subjective public law rights, in particular
the question whether a particular person is capable of
understanding the significance, purpose and effects
of elections. If the person is capable, he or she must
not be deprived of legal capacity, but his or her legal
capacity may, at most, be proportionately restricted. If
the court reaches an opposite conclusion, it must
then, independently and properly, give reasons for
that conclusion, in a manner that corresponds to the
gravity of such interference and the maxims arising
from constitutionally guaranteed rights.

The constitutional complaint itself was denied
because the complainant can turn to the court with a
petition to restore his legal capacity, seeking
recognition of his right to exercise his right to vote.
From that point of view the complainant’s petition is
inconsistent with the subsidiarity principle for
Constitutional Court review.

lll. The judge rapporteur in the matter was Miloslav
Vyborny. None of the judges filed a dissenting
opinion.

Languages:

Czech.
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Denmark
Supreme Court

Important decisions

Identification: DEN-2010-2-001

a) Denmark / b) Supreme Court / c) / d) 17.03.2010 /
e) 257/2007 / f) | g) Ugeskrift for Retsvaesen 2010,
1547 / h) CODICES (Danish).

Keywords of the systematic thesaurus:

4.4.3.5 Institutions — Head of State — Powers —
International relations

4.4.3.6 Institutions — Head of State — Powers —
Powers with respect to the armed forces

5.3.13.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Access to courts .

Keywords of the alphabetical index:

Policy, foreign / International law / Applicant, locus
standi / Right of action.

Headnotes:

No right of action was found with regard to the lawsuit
against the Prime Minister concerning Danish
participation in the Iraq War.

Summary:

By decision of 21 March 2003, Parliament gave its
consent according to Section 19.2 of the Constitution,
to place a Danish military force at the disposal of a
multinational operation under American leadership.

A group of citizens, represented by the “Constitution
Committee on the Iraq War” sued the Prime Minister.
They alleged that the decision by Parliament as to
Danish participation in the war violated Section 19.2
of the Constitution, since the war against Iraq was
illegal according to international law.

The court of first instance (the Eastern High Court)
had dismissed the lawsuit.

The Supreme Court upheld this judgment, since the
appellant had no right of action with regard to the
lawsuit.

The Supreme Court stated that none of the appellants
complied with the general requirements under Danish
law with regard to right of action. According to the
general rule, a plaintiff must show a legal interest in
the outcome of the case arising from a concrete legal
dispute. None of the appellants are affected by the
decision of the Parliament in any other way than the
population in general. This is also true in respect of
the appellant who had suffered a serious personal
loss since his son had been killed during military
service in Iraq. The Court noted in this context that
the son participated pursuant to a later decision of the
Parliament and under an agreement of voluntary
military service in Irag.

The Supreme Court considered whether the lawsuit
could be admitted to be tried on the merits
irrespective of the lack of legal interest under general
rules, as was the case in the Supreme Court's
Judgment of 12 September 1996 concerning the right
of action on the Maastricht Treaty. The Court
underlined that the decision of Parliament concerned
foreign policy where the Government according to the
Constitution has a direct competence to act on behalf
of the realm. The Court furthermore underlined that
the decision of the Parliament did not entail legal
duties for Danish citizens in general, nor — in respect
of the question of legal standing — could be
considered to be of vital importance to the Danish
population in general.

The Supreme Court added that there is no particular
ambiguity concerning the understanding of Section 19.2
or 20 of the Constitution. The Court further pointed to
the fact that Article 6 ECHR does not give a party a right
to have a case decided on the merits if the party has no
legal standing.

Languages:

Danish.




Estonia 287

Estonia
Supreme Court

Important decisions

Identification: EST-2010-2-007

a) Estonia / b) Supreme Court / ¢) En banc / d)
01.07.2010 / e) 3-4-1-33-09 / f) Request of the
Chancellor of Justice to declare Articles 5 and 71 of
the European Parliament Election Act, Articles 6 and
67 of the Local Government Council Election Act, and
Articles 5 and 73 of the Riigikogu Election Act invalid /
g) www.riigikohus.ee/?id=11&tekst=RK/3-4-1-33-09 /
h) CODICES (Estonian, English).

Keywords of the systematic thesaurus:

3.3.3 General Principles — Democracy — Pluralist
democracy .

4.9.8 Institutions — Elections and instruments of direct
democracy — Electoral campaign and campaign
material .

5.3.21 Fundamental Rights — Civil and political rights
— Freedom of expression

5.3.41.1 Fundamental Rights — Civil and political
rights — Electoral rights — Right to vote .

5.3.41.2 Fundamental Rights — Civil and political rights
— Electoral rights — Right to stand for election

5.4.6 Fundamental Rights — Economic, social and
cultural rights — Commercial and industrial freedom

Keywords of the alphabetical index:

Debate, political / Advertising, outdoor, prohibition /
Election, campaign, restriction / Enterprise, freedom /
Ownership right, restriction.

Headnotes:

The prohibition on political outdoor advertising is not
in conflict with the Constitution, although it interferes
with the right to vote, the right to stand as a candidate
in conjunction with the freedom of expression, the
right to engage in enterprise, the fundamental right of
ownership and the freedom of activity of political
parties. The legislator is free to abolish the prohibition
or to establish restrictions on the time, place and size
of political outdoor advertising, and to set a ceiling for
election expenses.

Summary:

I. In June 2005, the Parliament (Riigikogu) passed an
Act amending the European Parliament Election Act
(EPEA), the Local Government Council Election Act
(LGCEA) and the Riigikogu Election Act (REA). The
Acts were amended by adding a provision which
prohibits political outdoor advertising during active
campaigning.

In the autumn of the same year, the Chancellor of
Justice in a report made a suggestion to the
Parliament that it examined the prohibition again and
amended the regulation in force. The Parliament
repeatedly debated the prohibition between 2006 and
2008 but did not amend the laws regulating it. As a
result, the Chancellor of Justice submitted a proposal
to the Parliament on 9 June 2008 to bring the
regulation in conformity with the Constitution.

Several draft pieces of legislation, initiated by the
Constitutional Committee or different factions of
Parliament, rendering the disputed provisions void or
requiring more detailed accounting of advertising
costs and setting a ceiling on election advertising
were discussed in Parliament but none were passed.
Since the Parliament failed to comply with the
proposal of the Chancellor of Justice for more than
18 months, the Chancellor of Justice filed a request
with the Supreme Court to declare the legislation in
question invalid.

Il. The Supreme Court en banc first ascertained
which fundamental rights were infringed by the
prohibition on political outdoor advertising, in the case
of parliamentary and local government council
elections, and in the case of European Parliament
elections. The Supreme Court then assessed whether
the prohibition on political outdoor advertising and
providing for penal liability for violation thereof are in
conformity with the Constitution and resolved the
request of the Chancellor of Justice.

The Court agreed with the Chancellor of Justice that
the prohibition on political outdoor advertising set out
in the Local Government Council Election Act and the
Parliament Election Act infringes the right to vote, the
right to stand as a candidate in conjunction with the
freedom of expression, the right to engage in
enterprise, the fundamental right of ownership and
the freedom of activity of political parties. Similar
rights are infringed by the prohibition on political
outdoor advertising during the period of active
campaigning for the elections to the European
Parliament.
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The Court also agreed that the prohibition was
established with an aim to increase voter turnout, raise
the quality of democratic discussion, prevent the
manipulation of voters and reduce the role of money in
the achievement of political power. All these objectives
are based on the idea of strengthening democracy,
which is one of the key principles of the organisation of
the Estonian State. Thus, the prohibition is supported
by a very weighty constitutional principle.

But according to the Supreme Court en banc, the
prohibition on political outdoor advertising does not
restrict the part of the right to vote or to stand as a
candidate or of the freedom of political expression or
of the freedom of activity of political parties which
needs the strongest protection.

The prohibition does not deprive the voters of the
possibility of participating in elections or voting for
their preferred candidate. It does not prevent anyone
from standing as a candidate. It does not stop
candidates, election coalitions or political parties from
promoting their views, or stifle public debate on
particular issues. It does not hinder the dissemination
of political views and discussion of public life in any
other manner (e.g. at election meetings, through
personal contact with voters, print media, television,
radio, direct mail, indoor advertising or new
technologies). It only directs political discussions into
other channels where there is more likelihood that
they become more substantial than the slogans and
pictures displayed in outdoor advertising.

As to the right to engage in enterprise and the
fundamental right of ownership, in the opinion of the
Court the interference is not significant.

In addition the Court noted that although the
prohibition is permissible according to the Constitution,
this does not mean that the Constitution requires the
establishment of such prohibition. The Parliament is
free to abolish the prohibition, to establish restrictions
on the time, place and size of political outdoor
advertising and to set a ceiling for election expenses,
which would both reduce the influence of money in
achieving political power and also ensure the
candidates equal opportunities in the organisation of
an election campaign.

As regards the elections to the European Parliament,
Article 2.b of the Act concerning the election of the
representatives of the European Parliament by direct
universal suffrage directly grants Member States
the possibility of setting a ceiling for candidates’
campaign expenses.

On these grounds, the Supreme Court en banc found
that the provisions prohibiting political outdoor
advertising and providing for penal liability for the
violation thereof are not in conflict with the
Constitution, and dismissed the request of the
Chancellor of Justice.

Ill. Seven justices out of the 19 disagreed with the
judgment, presenting 3 separate opinions. In the
opinion of these justices, the regulation provided for in
the Election Acts according to which political outdoor
advertising is prohibited during the active campaigning
period, constituted, in the case of elections to
Parliament and local government council elections, a
disproportionate interference with the electoral rights
guaranteed by Articles57, 60 and 156 of the
Constitution and with the freedom of expression
guaranteed by Article 45 of the Constitution. The
objectives set out in the judgment do not justify
interference with the electoral rights and the freedom
of expression.

Besides, according to the separate opinion, in the
case of elections to the European Parliament, the
constitutionality of the prohibition can be assessed
only on the basis of Article 45 of the Constitution
which provides for freedom of expression. Articles 57
and 60 of the Constitution regulate electoral rights
only upon exercise of the power of state of Estonia,
but persons elected to the European Parliament from
Estonia do not exercise the power of state of Estonia.
Therefore, the legality of interference with electoral
rights at the elections to the European Parliament
must be assessed on the basis of the legislation of
the European Union.

Cross-references:

- Decision 3-4-1-5-02 of 28.10.2002 of the Supreme
Court en banc, Bulletin 2002/3 [EST-2002-3-007];

- Decision 3-4-1-33-05 of 20.03.2006 of the
Constitutional Review Chamber.

Languages:

Estonian, English.
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France
Constitutional Council

Important decisions

Identification: FRA-2010-2-001

a) France / b) Constitutional Council / ¢) / d)
12.05.2010 / €) 2010-605 DC / f) Law on opening-
up of competition and regulation of the on-line
gambling sector / g) Journal officiel de la
République francaise — Lois et Décrets (Official
Gazette), 13.05.2010, 8897 / h) CODICES (French,
German, English, Spanish).

Keywords of the systematic thesaurus:

1.3.5.2 Constitutional Justice — Jurisdiction — The
subject of review — Community law .

2.2.1.6 Sources — Hierarchy — Hierarchy as between
national and non-national sources — Community law
and domestic law .

5.2.1.1 Fundamental Rights — Equality — Scope of
application — Public burdens .

5.4.6 Fundamental Rights — Economic, social and
cultural rights — Commercial and industrial
freedom .

5.4.19 Fundamental Rights — Economic, social and
cultural rights — Right to health .

Keywords of the alphabetical index:

Law, normativeness / Freedom of enterprise / Public
order / Regulating authority / Directive, transposition /
Gambling, internet.

Headnotes:

It is not incumbent on the Constitutional Council to
consider the compatibility of a law with France's
international and European commitments. Nor must
it scrutinise the compatibility of a law with the
Lisbon Treaty. Such supervision is a matter for the
administrative and judicial courts.

The authority attaching to decisions of the
Constitutional Council does not limit the competence
of the administrative and judicial courts to ensure
that these commitments override an incompatible

legislative provision, even where the latter has been
declared constitutional.

Any court may, if it transmits a Priority Constitutionality
Question, first of all, adjudicate without awaiting the
decision on the Priority Constitutionality Question if the
law or statue provides that it must reach a decision
within a specified time or on an urgent basis, and
secondly, take any immediately necessary provisional
or preventive measures to suspend a possible effect of
the law incompatible with France's international and
European commitments.

Nor does the legislation on Priority Constitutionality
Questions deprive administrative or judicial courts of
the right or duty to submit a preliminary question to
the Court of Justice of the European Union pursuant
to Article 267 of the Treaty on the Functioning of the
European Union.

Compliance with the Constitutional requirement to
transpose Directives cannot be adduced in the
context of a Priority Constitutionality Question.

Summary:

The Constitutional Council pronounced on the Law on
the opening-up to competition and regulation of the
on-line gaming and gambling sector. It rejected all
the complaints submitted by the appellants, notably
those against Articles 1, 26, 47 and 48 of the Law. It
declared these articles in conformity with the
Constitution.

Secondly, the Council dismissed the complaints
against the Law as a whole. The procedure under
which the Law was adopted was not unconstitutional.
There is no fundamental principle in the gaming and
gambling field recognised by the laws of the Republic
which prohibits this Law.

Furthermore, the Constitutional Council dismissed the
specific complaints concerning four articles: Article 1
is not devoid of normative scope; Article 26 does not
infringe the right to protection of health; and
Articles 47 and 48 do not infringe the principle of
equality in tax matters.

The complaints against the Law as a whole also
included those relating to European Union Law. This
gave the Constitutional Council an opportunity to
recall and clarify the case-law which it issued on the
occasion of its first decision after the entry into force
of the Constitutional reform relating to the Priority
Constitutionality Question. It confirmed its old-
established case-law to the effect that it was not
responsible for scrutinising the compatibility of laws
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with France's international and/or European commit-
ments. It clarified its application in the fields of Priority
Constitutionality Questions:

- it is not incumbent on the Constitutional Council,
when hearing cases under Article 61 or Article 61-
1 of the Constitution, to consider the compatibility
of a law with France's international and European
commitments. Such review is a matter for the
administrative and judicial courts;

- notwithstanding the mention in the Treaty/
Constitution signed in Lisbon on 13 December
2007, it is not incumbent on the Constitutional
Council to scrutinise the compatibility of a law with
this Treaty either;

- review of the constitutional requirement to
transpose Directives is exercised only under
Article 61, not Article 61-1. It does not deprive the
administrative and judicial courts of their power to
review the compatibility of the law with the Treaty;

- in pursuance of Article 23-3 of the Order of
7 November 1958 establishing the implementing
Law on the Constitutional Council, any judge may,
by transmitting a Priority Constitutionality
Question, firstly give an immediate ruling without
awaiting the decision on the  Priority
Constitutionality Question, if the law or statute
provides that it must rule within a specified time or
on an urgent basis, and secondly, take any
immediately necessary provisional or preventive
measures to suspend a possible effect of the law
incompatible with France's international and
European commitments;

- nor do Articles61-1 of the Constitution and
Articles 23-1 et seq. of the Order of 7 December
1958 deprive administrative or judicial courts of
the power or obligation to submit a preliminary
question to the Court of Justice of the European
Union pursuant to Article 267 of the Treaty on the
Functioning of the European Union.

Cross-references:

- Decision of the Constitutional Council no. 2009-
595 DC, 03.12.2009, Implementing Law on the
application of Article 61-1 of the Constitution;

- Decision of the Constitutional Council no. 74-54
DC, 15.01.1975, Law on abortion;

- Court of Cassation, 16.04.2010, no. 12.0003 ND;

- CJUE, 22.06.2010, case A. Melki (C-188/10) and
S. Abdeli (C-189/10);

- Decision of the Constitutional Council no. 2004-
496 DC, 10.06.2004, Law to promote confidence
in the digital economy.

Languages:

French.

Identification: FRA-2010-2-002

a) France / b) Constitutional Council / c) / d)
28.05.2010 / e) 2010-1 QPC / f) Consorts L. (freezing
of pensions) / g) Journal officiel de la République
frangaise — Lois et Décrets (Official Gazette),
29.05.2010, 9728 / h) CODICES (French, German,
English, Spanish).

Keywords of the systematic thesaurus:

1.4.8.4 Constitutional Justice - Procedure -
Preparation of the case for trial — Preliminary
proceedings .

1.6.5.5 Constitutional Justice — Effects — Temporal
effect — Postponement of temporal effect

1.6.9.1 Constitutional Justice - Effects -
Consequences for other cases — Ongoing cases .
5.1.3 Fundamental Rights — General questions —
Positive obligation of the state

5.2.2.4 Fundamental Rights — Equality — Criteria of
distinction — Citizenship or nationality

5.4.16 Fundamental Rights — Economic, social and
cultural rights — Right to a pension .

Keywords of the alphabetical index:

War veterans / Discrimination /

crystallisation.

Pension,

Headnotes:

In reply to a Priority Constitutionality Question
submitted on the basis of Article 61-1 of the
Constitution, it is not incumbent on the Constitutional
Council to challenge a decision in which the Conseil
d'Etat or the Court of Cassation ruled that a provision
was, or was not, applicable to the dispute of
proceedings or whether or not it constituted grounds
for prosecution.

By laying down pension review conditions which differ
from those set out in the Code of Civilian and Military
Retirement Pensions depending on the place of
residence of foreign beneficiaries of war veteran's
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pensions at the time of entittement, the challenged
provisions establish differential treatment as
compared with French nationals residing in the same
foreign country. The legislature cannot differentiate
according to the nationality of such pensioners. To
that extent the legislative provisions complained of
are declared inconsistent with the equality principle.

Summary:

The Council pronounces on the constitutionality of the
crystallisation (freezing) system for pensions charged
to the State budget or the budgets of public
establishments. These pensions concern nationals of
countries or territories which once belonged to the
French Union or Community or which used to be
under French protection. Crystallisation consists in
replacing pension entitlement with an allowance of a
non-reviewable amount. The provisions in question
specifically concern the special regime created for
Algerian nationals.

The purpose of the allowance granted to civilian or
military retirement pensioners is to guarantee,
depending on their place of residence abroad at the
time of entitlement, living conditions consonant with
the duties discharged in the service of the State. The
Council considers that by laying down review
conditions which differ from those set out in the Code
of Civilian and Military Retirement Pensions they
establish differential treatment as compared with
French nationals residing in the same foreign country.
In the Council's view, such differential treatment can
be justified on the basis of a differing purchasing
power but not on the nationalities of pensioners
residing in the same foreign country, otherwise it
infringes the equality principle.

The challenged provisions were nevertheless repealed
in 2006, but they removed Algerian nationals from the
scope of the provisions of Article 100 of the 2007
Finance Law, which fully “de-froze” only war veterans'
invalidity and retirement pensions, i.e. it excluded
retirement pensions. The Council holds that this
regime leads to differential treatment based on
nationality among military invalidity and war veteran
pensioners depending on whether they are Algerian
nationals or nationals of other countries or territories
benefiting from “full de-freezing”. This difference is
unjustified in the light of the purpose of the Law, which
is to restore the equality of benefits paid to war
veterans regardless of whether they hold French or
another nationality, and must consequently be
declared contrary to the equality principle.

The Council is pronouncing for the first time under a
Priority Constitutionality Question procedure on the
details of its implementation. Firstly, the Council
points out that it is not competent to challenge the
decision of the Conseil d'Etat or the Court of
Cassation finding, in pursuance of Article 23-5 of the
amended Order 7 November 1958 establishing the
implementing Law on the Constitutional Council, that
a provision was, or was not, applicable to the dispute
or proceedings or whether or not it constituted
grounds for prosecution.

Secondly, the Council modifies the effects of
repealing a legislative provision under its decision of
non-conformity. Consequently, in order to enable the
legislature to remedy the unconstitutional aspect
noted, the repeal of the aforementioned provisions
will take effect at 1 January 2011. However, in order
to retain the usefulness of the present decision for
settling proceedings in hand at the time of the Council
decision, the courts must defer their decisions in
cases whose resolution depends on implementing
provisions declared unconstitutional until 1 January
2011, and also the legislature must ensure the
application of the new provisions to these
proceedings in hand at the date of the present
decision.

Cross-references:

- State Council, 30.11.2001, Ministre de la défense
et autre v. Diop, no. 212179.

Languages:

French.

Identification: FRA-2010-2-003

a) France / b) Constitutional Council / c) / d)
28.05.2010 / e) 2010-3 QPC / f) Union of Families in
Europe (Family Association) / g) Journal officiel de la
République francaise — Lois et Décrets (Official
Gazette), 29.05.2010, 9730 / h) CODICES (French,
German, English, Spanish).
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Keywords of the systematic thesaurus:

5.2 Fundamental Rights — Equality .

5.3.21 Fundamental Rights — Civil and political rights
— Freedom of expression

5.3.27 Fundamental Rights — Civil and political rights
— Freedom of association

Keywords of the alphabetical index:
Family association.
Headnotes:

The power to act as the official representatives of
families in their relations with the public authorities
enjoyed solely by approved associations does not
constitute a “monopoly” that should exclude other
associations which pursue the same aim. There is no
violation of the principle of equality or breach of
freedom of expression or freedom of association.

Summary:

In Article L. 211-3.3, The Social Action and Families
Code confers on the National Union of Family
Associations (UNAF) and the District Unions of
Family Associations (UDAFs) the power to act as the
official representatives of all families before the public
authorities.

The applicant, the Union of Families in Europe,
maintained that this situation — which it described as
an “absolute ‘monopoly” — constituted a barrier to
family interests being defended before the public
authorities by associations not empowered to
represent them by that law. They maintained that it
constituted a breach of the principle of equality
between, on the one hand, the UNAF and the UDAFs
and, on the other, non-approved family associations,
and also a breach of the latter associations’ freedom,
of the pluralism of trends in thinking and opinions and
lastly of freedom of association.

The Constitutional Council observed that the
legislature can derogate from the principle of equality
based on Article 6 of the Declaration of the Rights of
Man and the Citizen of 1789 only where it is faced
with different situations or, failing that, for reasons of
general interest. In the present case, the
Constitutional Council recognised the existence of
two different situations in that, by virtue of the rules
governing their establishment, their functioning and
their composition, approved associations have a
different status from general associations; it also
recognised that the law pursues a general interest,
since the UNAF and the UDAFs, which are composed

of associations which wish to belong to them, were
set up for a purpose of public utility.

Nor did the Constitutional Council see any breach of
the freedom of expression of these associations,
since under the final paragraph of that article the
public authorities are authorised to take the interests
defended by non-approved family associations into
account. In addition, as the objective of constitutional
value of pluralism of trends in thinking and opinions
applies only to situations relating to political life and
the media, the Constitutional Council held that the
complaint alleging breach of that objective was
ineffective.

For the remainder, as the UNAF and the UDAFs were
composed of family associations which were free to
join them and to establish themselves, the
Constitutional Council did not recognise any breach
of freedom of association and thus did not declare
that provision contrary to the Constitution.

Cross-references:

- Decision of the Constitutional Council no. 71-44
DC of 16.07.1971, Freedom of Association;

- State Council, 27.06.2008, no. 290750, Union of
Families in Europe.

Languages:

French.

Identification; FRA-2010-2-004

a) France / b) Constitutional Council / c) / d)
11.06.2010 / €) 2010-2 QPC / f) M™ Viviane L. (so-
called “anti-Perruche” Law) / g) Journal officiel de la
République francaise — Lois et Décrets (Official
Gazette), 12.06.2010, 10847 / h) CODICES (French,
German, English, Spanish).

Keywords of the systematic thesaurus:

1.6.9.1 Constitutional Justice - Effects -
Consequences for other cases — Ongoing cases .
5.3.2 Fundamental Rights — Civil and political rights —
Right to life .
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5.3.44 Fundamental Rights — Civil and political rights
— Rights of the child

5.4.19 Fundamental Rights — Economic, social and
cultural rights — Right to health .

Keywords of the alphabetical index:
Action for medical damages / Disability / Birth, injury.
Headnotes:

The responsibility principle is a constitutional
requirement whose implementation the legislature may
restrict for reasons of general interest, provided that
such restriction of the principle does not cause a
disproportionate breach of the victim's rights. The
principle of full compensation for an injury has
legislative value only. In the instant case, consideration
of the general interest (difficulties with prenatal
diagnosis and the ethical, social and financial
consequences) is set off against the fact that the
national community must bear the costs which will
result from the child's disability, originating from a
serious medical error, throughout his/her life. The
restriction of the injury qualifying for compensation is
not disproportionate.

The rule that a child born with a disability cannot
apply for compensation where the error invoked did
not cause the disability is a matter for the exclusive
appraisal of the legislature, which does not infringe
any constitutional requirement in adopting it.

The legislative provision which directly applies the
new mechanism “o proceedings in hand at the date
on which the law came into force, except for those in
which a final decision has been taken on the
compensation principle” is contrary to the Constitution
since in the instant case there is no sufficient reason
of general interest for retroactively modifying the rules
applicable to proceedings in hand before a court.

Summary:

The Constitutional Council heard a Priority
Constitutionality Question relating to the conformity
with the rights and freedoms guaranteed by the
Constitution of the regulations on responsibility
established in Article 1.1 of Law no.2002-303 of
4 March on patients' rights and the quality of the
healthcare system.

- First of all, the Council considered the first
paragraph of Article L. 114-5 of the Code of Social
Action and the Family, which prohibits the child from
claiming damages for the sole fact of his or her birth.
This means that a child born with a disability cannot

apply for compensation for the latter if the error
invoked did not cause the disability. The Council
held that this rule is a discretionary matter for the
legislature. In the instant case, the legislature merely
exercised its competence, without infringing any
constitutional requirement. On the one hand, health
professionals and establishments are not exempted
from responsibility, and on the other, the criteria
adopted by the legislature regarding children born
with disabilities and the error causing the disability
are directly linked to the purpose of the law; the
equality principle is therefore properly observed.

- Secondly, the Council examined the third paragraph
of Article L. 114-5 of the Code of Social Action and
the Family. This paragraph restricts the conditions for
incurring medical responsibility by making the
responsibility off a medical professional or
establishment vis-a-vis the parents of a child born
with a disability which was not detected during the
pregnancy dependent on “aggravated negligence”.
The Constitutional Council recalled its case-law to the
effect that the principle of full compensation for an
injury has only legislative value. The legislature can
place restrictions justified by a reason of general
interest on the principle of responsibility. In the instant
case, the legislature prohibited the parents from
obtaining compensation for the prejudice resulting
from the costs of the disability via medial damages.
Firstly, compensation for such disability is incumbent
on the national community, and secondly, such a
system does not exonerate medical professionals and
establishments generally from their responsibility.
Lastly, the legislature based their choice on ethical
and social considerations, as well as on financial
reasons falling within their discretionary powers.

- Thirdly, the Constitutional Council considered
unconstitutional the legislative provision which directly
applied the new mechanism “to proceedings in hand
at the date on which the law came into force, except
for those in which a final decision has been taken on
the compensation principle”. It found that in the
instant case there was no sufficient reason of general
interest to modify retroactively the rules applicable to
proceedings in hand before a court.
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- Court of Cassation, Plenary, 17.11.2000, no. 99-
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- Decision of the Constitutional Council no. 82-144
DC, 22.10.1982, Law on the development of staff
representative institutions;

- ECHR, 06.10.2005, Draon et Maurice v. France,
nos. 1513/03 and 11810/03.
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Languages: Summary:
French. A preliminary question of constitutionality was referred
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a) France / b) Constitutional Council / c) / d)
09.07.2010 / e) 2010-13 QPC / f) Mr Orient O. and
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République frangaise — Lois et Décrets (Official
Gazette), 10.07.2010, 12841 / h) CODICES (French,
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Keywords of the systematic thesaurus:

5.2.2.3 Fundamental Rights — Equality — Criteria of
distinction — Ethnic origin .

5.3.6 Fundamental Rights — Civil and political rights —
Freedom of movement .

5.3.10 Fundamental Rights — Civil and political rights
— Rights of domicile and establishment

Keywords of the alphabetical index:
Public order / Travellers / Parking / Eviction.
Headnotes:

The distinction which the legislature draws between
settled persons and non-settled persons, who have
chosen a nomadic lifestyle, does not establish any
discrimination, since it is based on a difference in
situation between the lifestyles of the persons
concerned and not on ethnic origin.

The legislature which adopted measures permitting
the forcible removal of mobile homes unlawfully
parked in such a way as to have an adverse effect on
public health, security or peace, by making those
measures subject to conditions and guarantees,
reconciled, in a manner which was not manifestly
imbalanced, the need to protect public order and the
constitutionally guaranteed freedoms, which include
the freedom to come and go, a component of the
personal freedom safeguarded by Articles 2 and 4 of
the Declaration of the Rights of Man and the Citizen
of 1789.

to the Constitutional Council pursuant to Article 61-1 of
the Constitution concerning the compatibility with the
Constitution of Sections9 and 9-1 of Law no. 2000-
614 of 5 July 2000 on the provision of campsites for
travellers, resulting from Law no. 2007-297 of 5 March
2007 on the prevention of offending. These provisions
establish a simplified expulsion procedure where the
municipality has complied with the district campsite
scheme (by providing a campsite) and allow the
prefect, after serving notice, to carry out the forcible
removal of vehicles illegally parked outside the
authorised campsites. The provisions seek to meet two
objectives: to ensure that campsites are provided for
travellers but also to ensure respect for public order
and the rights of third parties.

The applicants relied, first, on the principle of equality
as set out in Article 1 of the Declaration of the Rights
of Man and the Citizen and on Article 1 of the
Constitution of 1958, since they considered that the
measures, based on ethnic considerations, were
discriminatory; and, second, on the constitutionally
guaranteed freedoms, and in particular on the
freedom to come and go based on Articles 2 and 4 of
the 1789 Declaration.

The Council rejected, in the first place, the complaint
that the difference between non-settled persons and
settled persons is based on a difference in ethnic
origin. The Council observed, in effect, that the
legislature took into account the difference in situation
between persons living in mobile homes, who have
chosen a nomadic life, and those living in permanent
homes. The legislature did not draw any distinction
between persons according to criteria of ethnic origin.
That distinction was therefore based on objective and
rational criteria directly related to the aim which the
legislature set for itself of providing campsites for
travellers in conditions compatible with public order
and the rights of third parties.

The Council rejected, in the second place, the plea
alleging breach of the constitutionally guaranteed
freedoms, and in particular the freedom to come and
go, on the ground that the legislature adopted
measures to reconcile, in a manner which was not
manifestly imbalanced, the need to safeguard public
order and those freedoms. The Law provides that
forcible eviction can be carried out by the
representative of the State only in the event of
unlawful parking capable of adversely affecting public
health, security or peace, solely at the request of the
mayor or the owner or legal occupier of the land. It
can take place only after the occupants have been
given notice to leave and they must be given a
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minimum period of twenty four hours from notification
within which to leave the unlawfully occupied land
voluntarily. The eviction may be challenged by an
action before the court, which has suspensory effect.
Consequently, regard being had to those conditions
and guarantees, the legislature sufficiently delimited
the eviction mechanism.

The Council found that the contested provisions were
not contrary to any other right or freedom guaranteed
by the Constitution.

Languages:

French.

Germany
Federal Constitutional Court

Important decisions

Identification: GER-2010-2-006
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Keywords of the systematic thesaurus:

5.2.1.3 Fundamental Rights — Equality — Scope of
application — Social security .

5.2.2.11 Fundamental Rights — Equality — Criteria of
distinction — Sexual orientation .

5.2.2.12 Fundamental Rights — Equality — Criteria of
distinction — Civil status .

Keywords of the alphabetical index:

Civil partnership, registered / Marriage, civil
partnership, unequal treatment / Survivor's pension /
Occupational pensions.

Headnotes:

The unequal treatment of marriage and registered
civil partnerships with regard to survivors’ pensions
under an occupational pension scheme for civil
service employees who have supplementary
pensions insurance with the Supplementary Pensions
Agency for Federal and Lander Employees
(Versorgungsanstalt des Bundes und der Lander —
VBL) is incompatible with Article 3.1 of the Basic Law.
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If the privileged treatment of marriage is accompanied
by unfavourable treatment of other ways of life,
even where these are comparable to marriage with
regard to the life situation provided for and the
objectives pursued by the legislation, the mere
reference to the requirement of protecting marriage
under Article 6.1 of the Basic Law does not justify
such a differentiation.

Summary:

I. The Supplementary Pensions Agency for Federal
and Lander Employees (hereinafter, “VBL") is a
supplementary pensions institution under public law
for civil service employees. It grants the employees
affected, under private law, an old-age pension,
benefits on the reduction of earning capacity and a
survivor’'s pension. This supplements a pension under
the statutory pension scheme. The VBL Rules are
deemed general conditions of insurance under private
law. Unlike the statutory pension scheme, the VBL
supplementary pension scheme does not pay a
survivor’'s pension for registered civil partners.

In the Federal Republic of Germany, the legal
institution of registered (same-sex) civil partnerships
was created in 2001. With effect from 1 January 2005,
the legal institution was brought closer to matrimonial
law. Among other things, matrimonial property law was
adopted, the law of maintenance was harmonised, the
pension rights adjustment was introduced and the civil
partners were integrated in the provisions for survivors
in statutory pensions insurance.

The applicant unsuccessfully challenged the unequal
treatment of marriage and registered civil partner-
ships with regard to survivors’ pensions under the
occupational pension scheme according to the VBL
Rules before the civil courts up to the Federal Court
of Justice (Bundesgerichtshof). He thereupon lodged
a constitutional complaint challenging the civil courts’
decisions.

Il. The Federal Constitutional Court decided that the
challenged court decisions violate the applicant’s
fundamental right to equal treatment under Article 3.1
of the Basic Law. The last-instance decision of the
Federal Court of Justice was overturned in this
respect, and the matter was referred back to it.

1. The general principle of equality demands that all
people be treated equally before the law. It is also
prohibited to grant, in a manner that violates the
principle of equality, favourable treatment to a group
of persons while denying it to another. Irrespective of
their private-law nature, the VBL Rules (hereinafter,
the “Rules”) are to be measured directly against the

precept of equality because as a public-law
institution, the VBL performs a public-sector task.

2. The provisions on survivors’ pensions in § 38 of the
Rules result in unequal treatment of insured persons
who are married and insured persons who live in a
registered civil partnership. An insured person who is
married has, as part of his or her own position under
a supplementary pension, an expectancy to the effect
that if he or she dies, his or her spouse will receive a
survivor's pension. Registered civil partners do not
acquire such an expectancy.

3. This unequal treatment of marriages and registered
civil partnerships is not constitutionally justified.

a. The unequal treatment of married persons and
registered civil partners under § 38 VBL Rules requires
a strict standard for reviewing whether a sufficiently
weighty reason for differentiation exists. There is a
special need for justification. This is because the
unequal treatment of spouses and registered civil
partners relates to the personal characteristic of sexual
orientation, and the provision concerning survivors’
pensions in the Rules largely follows the provision of
statutory insurance concerning widows’ and widowers’
pensions. This link, however, is abandoned to the
disadvantage of registered civil partnerships. If a
legislator incorporates in a set of rules a consistent set
of provisions taken from another set of rules, and in
doing so deviates from it with regard to an individual
provision, it is particularly likely that there is a violation
of the general principle of equality.

b. A mere reference to marriage and its protection is
not sufficient to justify the unequal treatment. Viable
objective reasons for unequal treatment in the area of
occupational survivors’ pensions do not exist. In
particular they do not result from an inequality of the
life situations of married couples and civil partners.
Article 6.1 of the Basic Law places marriage and
family under the special protection of the state. In
order to fulfil the requirements of the mandate of
protection, it is, in particular, the duty of the state to
refrain from everything that damages or otherwise
adversely affects marriage, and to promote marriage
by suitable measures. The legislator is in principle not
prevented from treating it more favourably than other
ways of life. The provisions that treat marriage more
favourably with regard to maintenance and pensions
and in tax law may find their justification in the
spouses’ joint shaping of their lives and in the
responsibility for the partner which is assumed in the
long term and which is also legally binding.
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If marriage is given privileged treatment while other
ways of life are disadvantaged which are comparable
to marriage with regard to the life situation provided
for and the objectives pursued by the legislation, the
mere reference to the requirement of protecting
marriage does not justify such a differentiation.

For the authority to give favourable treatment to
marriage over other ways of life in fulfilment and
further refining of the constitutional mandate to
promote marriage does not give rise to a requirement
contained in Article 6.1 of the Basic Law to
disadvantage other ways of life in comparison to
marriage. It cannot be constitutionally justified to
derive from the special protection of marriage a rule
that other partnerships are to be structured in a way
different from marriage and to be given lesser rights.
Beyond the mere reference to Article 6.1 of the Basic
Law, a sufficiently weighty factual reason is required
here which, measured against the given subject and
objective of regulation, justifies the unfavourable
treatment of other ways of life.

c. No differences under non-constitutional law or
factual differences can be identified which justify
treating registered civil partners less favourably than
spouses with regard to the VBL survivors’ pension.

The VBL survivors’ pension is a benefit from an
occupational pension scheme and as such forms part
of the remuneration. As regards the objective of
granting remuneration, no differences can be identified
between married employees and employees who live
in a civil partnership. The same applies with regard to
the nature of provision for old age of benefits from
occupational old-age pensions. The legislation
concerning the obligations to provide maintenance
within marriages and registered civil partnerships has
been almost identical since 1 January 2005. Thus, the
same standards apply when measuring the
maintenance requirement of a person entitled to
maintenance and the maintenance gap arising upon
the death of a person liable for maintenance.

No reason for differentiating between marriage and
registered civil partnerships can be found in the fact
that married couples typically have a different pension
requirement than civil partners because of gaps in
their working lives due to their raising children. Not
every marriage has children. Nor is every marriage
oriented towards having children. Nor can it be
assumed either that the role allocation in marriages is
such that one of the two spouses is considerably less
occupation-oriented. The image of the “breadwinner
marriage”, in which one of the spouses maintains the
other, which is no longer a correct categorisation of
social reality, cannot be regarded as the yardstick for
assigning survivors’ benefits.

On the other hand, in registered civil partnerships too
it is certainly possible that the roles will be allocated
in such a way that one partner is more strongly
oriented towards his or her occupation and the other
partner more strongly towards the domestic sphere,
including childcare. Children live in a large number of
registered civil partnerships. The proportion of
children living in registered civil partnerships is far
lower than that living with married couples, but it is by
no means negligible.

In addition, any periods of bringing up children or
another individual need of provision independent of
marital status may be taken into account more
concretely.

4. Where general conditions of insurance — as in this
case the VBL Rules — infringe Article 3.1 of the Basic
Law, this results, according to the case-law of the civil
courts, which is constitutionally unobjectionable, in
the clauses concerned being invalid. Gaps in the
conditions which arise from this can be filled by way
of a supplementary interpretation. The violation of the
principle of equality cannot be removed by the mere
failure to apply § 38 of the Rules, because this would
exclude survivors’ pensions for spouses too. The
drafting intention pursued in the survivor's pension
scheme under § 38 of the Rules can thus only be
completed in such a way that the provision for
spouses will, with effect from 1 January 2005, also
apply to registered civil partners.

Languages:

German, English (on the website of the Federal
Constitutional Court).

Identification: GER-2010-2-007

a) Germany / b) Federal Constitutional Court / ¢) First
Panel / d) 14.04.2010 / e) 1 BvL 8/08 / f) / @)
Entscheidungen des Bundesverfassungsgerichts
(Official Digest) 126, 29 / h) Europaische
Grundrechte-Zeitschrift 2010, 336; CODICES
(German).
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Keywords of the systematic thesaurus:

5.2.1.2.2 Fundamental Rights — Equality — Scope of
application — Employment — In public law .

5.2.2.1 Fundamental Rights — Equality — Criteria of
distinction — Gender.

Keywords of the alphabetical index:

Privatisation, equal treatment, employees / Right to
return to civil service.

Headnotes:

Decision regarding the equal treatment of employee
groups upon the privatisation of the clinics of the Free
and Hanseatic City of Hamburg. [Official Headnotes]

In the present case, the unequal treatment of different
employee groups upon privatisation as regards their
right to return to civil service infringes the general
principle of equality under Article 3.1 of the Basic
Law.

Summary:

I. In 1995 the Betrieb Landeskrankenhauser Hamburg
(hereinafter, “LBK Hamburg”), a public law institution
with legal capacity, was established. This was done
under the responsibility of the Free and Hanseatic
City of Hamburg. The employment relationships of
the employees who had worked until then in the city-
owned hospitals were transferred to LBK Hamburg.
All employees in the city clinics were granted the right
to return to the civil service in the event of
privatisation.

As of 1 January 2000, LBK Hamburg assigned its
wholly-owned subsidiary C. GmbH to provide the
cleaning services in the hospitals. The employment
relationships of the workers in the cleaning services
were transferred to C. GmbH by way of a partial
transfer of business in accordance with § 613a of the
Civil Code.

At the beginning of 2005 the Betriebsanstalt LBK
Hamburg was established and converted into a
limited liability company, LBK Hamburg GmbH.
Based on legislation, this company became the
employer of a significant portion of the employees
already transferred in 1995 from the City to LBK
Hamburg, however, this did not include those workers
in the cleaning services still employed by C. GmbH.
Initially, the City remained the majority shareholder of
LBK Hamburg GmbH.

In 8§17 sentence 1l of the Law on the Hamburg
Pension Fund — Public Law Institution (Gesetz Uber
den Hamburgischen Versorgungsfonds — Anstalt
offentlichen Rechts, hereinafter, the Act) from
21 November 2006, the right to return to the civil
service granted to employees in the event of a sale of
the majority was now limited to employees of LBK
Hamburg GmbH. On 1 January 2007, the majority of
the shares in LBK Hamburg GmbH were transferred
from the City to a private entity.

The plaintiff in the original proceedings was employed
in 1987 as a cleaner at the Allgemeines Krankenhaus
Altona. In 1995 her employment relationship was
transferred from the City to LBK Hamburg and from
2000 onward she was an employee of C. GmbH. She
sued the City for a declaration that she had the right
to return to the civil service. The Higher Labour Court
(Landesarbeitsgericht) submitted the question of
whether § 17 of the Act is compatible with the Basic
Law to the Federal Constitutional Court through the
procedure of a concrete review of a statute.

Il. The First Panel of the Federal Constitutional Court
has decided that § 17 sentence 1 of the Act is
incompatible with both Article 3.1 of the Basic Law
(general principle of equality) as well as with
Article 3.2 of the Basic Law (equal treatment of men
and women). The state legislator has until
31 December 2010 to enact a new law.

In essence, the decision is based on the following
considerations.

§ 17 sentence 1 of the Act leads to unequal treatment
within the group of employees whose employment
relationships were transferred from the City to LBK
Hamburg in 1995. Originally the cleaning staff were
granted the right to return to the civil service in the
event of privatisation, as were the other employees of
the city clinics upon the establishment of LBK
Hamburg. However, this right was repudiated by § 17
sentence 1 of the Act because it was limited to the
employees of LBK Hamburg GmbH.

This unequal treatment is not justified and therefore
incompatible with Article 3.1 of the Basic Law. That
the cleaning staff were employed by a company
organised under private law prior to the privatisation
is not a justifiable reason for discriminating against
the cleaning staff. Nothing different applies to the
employees who fulfil the legislative prerequisites for
the right to return to the City. From the beginning of
2005 onward their employer likewise was a limited
liability company.
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The City of Hamburg argues that the cleaning staff
could have maintained their civil service status at the
time of their transfer on 1 January 2000, by stating
their objection to the change of employer pursuant to
§ 613a.6 of the Civil Code. This argument, however,
does not present any relevant legal difference to the
other employees. The cleaning staff cannot be
presumed to have consciously decided in 2000 to not
remain in the civil service. Rather, they merely
tolerated without objection the partial transfer of
business from LBK Hamburg to C. GmbH, which then
was still controlled by the City. In this way they
complied with the City’s restructuring measures in the
hospital area and, thus, even demonstrated their
solidarity with the City’'s personnel planning.
Moreover, at the point in time that LBK Hamburg was
no longer their employer, the legal situation was
identical for both employee groups. The other
employees also could have maintained their
employment relationship with the City by stating their
objection upon the conversion of LBK Hamburg to a
limited liability company. There also is no relevant
legal difference in the fact that in January 2000 the
cleaning staff would have had significant cause for
objection to the change of employer while, however,
the other employees did not at the turn of the year
2004/2005. This is because subsequent to the partial
transfer of business, the cleaning staff only had an
actual, permanent employment opportunity with C.
GmbH. Thus, one cannot say that the cleaning staff
would have had an alternative that would not have
caused them an appreciable legal or economic risk.

The discrimination against the cleaning staff also
cannot persuasively be supported by the fact that the
cleaning of buildings is not a service that can be
directly allocated to health care. The City privatised
all areas of the hospitals and did not see a necessity
for leaving individual areas in the public sector. Thus,
it is not persuasive that only certain employee groups
are permitted to demand continued employment in
the civil service.

Furthermore, the rule in 8 17 sentence 1 of the Act is
incompatible with Article 3.2 of the Basic Law
because it leads to gender discrimination. By limiting
the right to return, the state legislator disadvantaged
female employees disproportionately and without
justifiable legal grounds. The gender-specific effect of
the special rule for cleaning staff comes from the fact
that it primarily impacts on women, in the amount of
93.5 %. This percentage is significantly higher than
the percentage of women in the clinic area, which is
already high.

Languages:

German.
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Headnotes:

1. As an encroachment upon occupational freedom,
the incorporation of private rescue companies into
the public rescue service is at any rate justified if,
according to an assessment by the legislator that is
not obviously erroneous, improvements can be
expected of it regarding the protection of the citizenry,
economic efficiency in the provision of the services,
and transparency and equality of opportunities in the
selection procedure of the service providers.

2. Even in regard of objective prerequisites of
access to an occupation or profession, which in
general are only justified to avert demonstrable or
highly probable serious dangers to a public welfare
interest of paramount importance, constitutional-court
review must take into account the legislator's
discretion in evaluation with a view to the danger
situation and the degree of probability of the
occurrence of damage.

Summary:

I. There are currently ground-based rescue services
encompassing ambulances and emergency rescue
services in all Bundeslander (states) under public
authority (public rescue services). The implementation
of the public rescue services occasionally is incumbent
upon the fire department. In most Lander, however,
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such responsibility is transferred to private relief
organisations and private companies. The legal
structures for the transfers vary widely. In some cases
only a public rescue service is provided for within
which private service providers can participate
(uniform or incorporation model); in other Lander
private rescue services are permitted in addition to the
public services (dual system or separation model).

In the Free State of Saxony, in addition to the public
rescue service there was also originally a private one.
The public authority responsible for the rescue
service transferred the implementation of emergency
rescue and ambulance services to private relief
organisations or other companies by way of a
contract under public law. In addition to this,
companies with approval to provide emergency or
ambulance services could also operate a private
rescue service in their own name, under their own
responsibility, and on their own account. Approval
was to be denied if it was expected that by using their
service the public interest in a fully-functioning rescue
service would be impaired.

The change from a dual system to an incorporation
model for the rescue service was carried out through
the Saxon Act on Fire Prevention, Rescue Services,
and Disaster Control (Séchsisches Gesetz Uber den
Brandschutz, Rettungsdienst und Katastrophenschutz).
Pursuant thereto, the participation of private rescue
companies is only possible within the framework of the
public rescue services. The public authority of the
rescue services transfers the implementation of
emergency rescue and ambulance services by a
contract under public law after conducting a selection
procedure. It establishes uniform compensation for the
emergency services with the entity bearing the costs or
sets the fees by regulation. It is further incumbent upon
the public authority responsible for the rescue services
to establish command centres. These usually are cross-
organisational facilities that arrange for deployment of
and steer the rescue services, notify the fire
departments and support their deployment operations,
and notify disaster control units.

The primary goal of the new law is to guarantee
efficient protection of the citizenry from fires,
accidents, public emergencies, and disasters by
uniformity in organisation and implementation in all
areas.

The two applicants, who operate private rescue
companies in Saxony, lodged constitutional complaints
against this reorganisation.

Il. The First Panel of the Federal Constitutional Court
in part dismissed the constitutional complaints as
inadmissible, and otherwise rejected them.

In essence, the decision is based on the following
considerations.

One of the constitutional complaints is inadmissible to
the extent that it complains of the structuring of the
selection procedure provided for in the new law — for
it is reasonable to expect the affected applicant to
take legal action before the non-constitutional courts
in the event there is a negative decision for the
applicant in the selection procedure.

Both  constitutional complaints are otherwise
unfounded. The change in the system to exclusively
public rescue service does affect the occupational
freedom (the freedom to choose and exercise an
occupation) of the applicants. For participation in the
public rescue services not only requires the
conclusion of a contract under public law with the
authority responsible for the rescue services, an
interested party also must have prevailed against its
competitors in a selection procedure. Such a
selection procedure, however, only takes place when
and to the extent there is a need for ambulances and
emergency doctor vehicles. Moreover, private
companies can no longer provide their rescue
services on the basis of their own contractual
agreements with the entities bearing the costs of the
rescue services and the health insurance companies.

These encroachments upon the applicants’ occupa-
tional freedom, however, are justified. In reorganising
the rescue services the legislator pursued legitimate
goals for the public welfare and also was entitled to
assume that within the framework of its discretion in
evaluation and prognosis the rules complained of are
suitable and necessary to achieve these objectives.

The improvement of the protection of the citizenry’s
life and health pursued by the reorganisation
concerns public welfare needs of paramount
importance, which would be placed in serious
jeopardy without the encroachment upon occupa-
tional freedom. Through the incorporation of private
companies into the public rescue services, their
admittance is now dependent upon the need for
ambulances and emergency doctor vehicles. This
avoids overcapacity. In turn, overcapacity, in light of
high investment and maintenance costs gives rise to
the fear that a competitive struggle among private
rescue companies would arise, which would severely
interfere with the functionality of the rescue services.

In addition, the legislator was entitled to assume that
the complete transfer of the rescue services to
public responsibility will contribute to general
standardisation of the protection concept among fire
departments, rescue services, and disaster control
and is both suitable and necessary for contributing to
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the efficient implementation of emergency rescue
and ambulance services. The incorporation allows
consolidation of public authority responsibilities and
power. It thus guarantees improved coordination of
deployments of the fire department, rescue services,
and disaster control, as well as access to all
necessary resources. Further, the framework of an
exclusively publicly organised rescue service also
opens the possibility of flexible and uniform planning
of command centres and rescue stations, which
do not need to take into account existing approvals
for private companies. Thus, comprehensive and
professional provision of rescue services for the
citizenry while avoiding unnecessary duplication can
more easily be ensured. Particularly in cases of larger
cross-organisational deployments or major damage
sites, the most comprehensive and quickest possible
centralised coordination of all available rescue
equipment and personnel is obviously beneficial. The
protection of functionality clause previously regulated
in the dual system, whereby the admittance of
private companies was only allowed where the
functionality of the public rescue services would not
be impaired or endangered, is not similarly efficient
for improving the functionality of the public rescue
services. This is because it neither contributes to
standardisation of the structures and procedures of
fire departments, rescue services, and disaster
control services, nor to more efficient coordination of
rescue service deployments.

The encroachment upon the complainants’ occupa-
tional freedom is also justified in regard to economic
efficiency. The legislator was entitled to assume that
the complete incorporation of private providers into
the public rescue services will exclude or at least
reduce costly duplications of personnel and rescue
equipment by improved planning ability and efficiency
in the coordination of deployments. Thus, the number
of command centres is reduced and the remaining
centres can operate more cost-effectively. The
potential for savings also rises through improved
networking among the rescue services with fire
departments and disaster control services. The
organisational consolidation of emergency rescue
and ambulance services in the public rescue services
likewise contributes to the economic efficiency of the
entire system. In contrast to public authorities, private
companies are not obliged to also offer their services
in unprofitable regions. In order to minimise their
costs public rescue services therefore are dependent
upon the contributions that ambulance services,
which tend to be profitable, provide toward balancing
out the expenses for the provision of comprehensive
rescue services and, in particular here, expenses for
emergency rescue.

Finally, the system change is suitable and necessary
to also achieve the targeted goal of a transparent
procedure for admittance that provides equality of
opportunities. In practice, the former legal situation
led to a closed system of established providers. In the
public rescue services contracts with relief organis-
ations, and in the private rescue services company
approvals, were regularly extended. In contrast to
this, abandoning the separation between public and
private rescue services now for the first time has
opened competition among relief organisations and
private companies for all necessary capacities under
the same conditions. All, particularly new bidders, in
principle have the same chance to be selected as
service providers.

Within the framework of evaluating all relevant
circumstances, it must be recognised that through the
restructuring the private companies’ access to work in
the Saxony rescue services is not per se prevented.
They have the possibility that they previously had to
operate professionally as a provider in the rescue and
ambulance services. Those remaining encroach-
ments on their occupational freedom do not appear
unreasonable in light of the overriding public welfare
objectives of the efficient protection of the life and
health of the citizenry.

The restructuring of the rescue service also cannot be
objected to under constitutional law based upon the
protection of legitimate expectations. The holders of
approvals for the implementation of emergency
rescue and ambulance services are granted a four-
year transition period during which they can continue
to operate their companies under the former legal
framework. After the expiry of the transition period, it
is reasonable to expect the applicants to bid together
with all other interested parties for the conclusion of a
contract in a selection procedure that is transparent
and provides equality of opportunities. They have
no claim for permanent maintenance of their occupa-
tional activities in the rescue services. If the intention
of the law as it is here is in contrast to unchanged
occupational activity, the protection of legitimate
expectations does not require that the affected parties
receive this possibility to the former extent.

Languages:

German.
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Identification: GER-2010-2-009

a) Germany / b) Federal Constitutional Court / ¢) First
Chamber of the First Panel / d) 29.06.2010/ e) 1 BVR
1745/06 / f) / g) / h) Europaische Grundrechte-
Zeitschrift 2010, 353; GesundheitsRecht 2010, 443;
CODICES (German).

Keywords of the systematic thesaurus:

5.3.19 Fundamental Rights — Civil and political rights
— Freedom of opinion

5.3.21 Fundamental Rights — Civil and political rights
— Freedom of expression

5.3.31 Fundamental Rights — Civil and political rights
— Right to respect for one's honour and
reputation .

Keywords of the alphabetical index:

Pregnancy, termination, protest / Anti-abortionist,
protests, civil-court order to cease and desist / Right
of personality, general, encroachment.

Headnotes:

A civil-court order for an anti-abortionist to cease and
desist from protests, in particular by addressing
patients of an “abortion doctor” in the immediate
vicinity of the doctor’s surgery, violates the freedom of
expression guaranteed by sentence 1 of Article 5.1 of
the Basic Law.

Summary:

I. The applicant regards abortions as reprehensible
by reason of his religious convictions. He regularly
organises protests against gynaecologists who
terminate pregnancies. For this purpose, he stands in
the street near the doctor’s practice in question and
draws attention to his opinion on the subject of
abortion with posters and leaflets. He also addresses
passers-by, in particular, those who he considers may
be patients of the gynaecologist. He then attempts to
persuade them to rethink their opinions on the subject
of abortion.

In the present case, the applicant positioned himself
in front of a gynaecologist's practice on two days. The
gynaecologist, according to the findings of the courts,
terminated pregnancies as part of his medical
practice at that time and also referred to this on the
internet. The applicant distributed leaflets which
stated that the doctor carried out “unlawful abortions

. which, however, are permitted by the German
legislator and are not criminal offences”. The
applicant also named the gynaecologist as an

abortion doctor on the internet, on a website the
applicant operated. The doctor then instituted civil
proceedings against the applicant for an order to
cease and desist.

The Regional Court (Landgericht) found in favour of
the plaintiff, the doctor. It ordered the applicant to
cease and desist from:

- referring in public to the fact that the plaintiff,
identifiable by name or otherwise, terminated
pregnancies or that pregnancies were terminated
in his practice; and

- addressing patients of the plaintiff or passers-by
within a radius of one kilometre from the plaintiff's
current surgery and referring expressly or
impliedly to abortions carried out in the practice.

The Court found that the applicant's demonstrations
were an unlawful encroachment on the plaintiff's
general right of personality, with the result that the
plaintiff was entitled to the order to cease and desist
under 88 823.1, 1004 of the German Civil Code
which he sought. The Higher Regional Court
(Oberlandesgericht) dismissed the applicant’'s appeal
against this.

Il. The First Chamber of the First Panel of the Federal
Constitutional Court accepted the constitutional
complaint for decision, set aside the decisions of the
civil courts and referred the matter back to the
Regional Court.

In essence, the decision is based on the following
considerations.

The statements which the applicant was prohibited
from making are true statements of fact. They do not
touch the plaintiff's particularly protected sphere of
intimacy, nor his privacy, but merely state events from
his social sphere. Such utterances must in principle
be accepted. As a general rule, they only cross the
threshold of violation of the right of personality if they
give rise to a fear of damage to personality which is
out of proportion to the interest in the dissemination of
the truth. But the decisions challenged do not display
such a serious interference with the plaintiff's general
right of personality in a manner that is constitutionally
sound. In particular, they do not show that the doctor
is threatened by a comprehensive loss of social
respect if his willingness to undertake terminations of
pregnancy is made the subject of a public discussion.
An argument against this is that he was accused not
of a criminal offence or other unlawful activity, but
merely of an activity that is morally reprehensible in
the opinion of the applicant. In addition, the doctor
himself referred to this activity in public.
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Moreover, the courts also failed to take sufficient
consideration of the fact that the applicant, in referring
to terminations of pregnancy, raised a topic of
considerable public interest. This increases the
weight of his interest in making the statements, which
must be weighed against the doctor’s rights.

The courts also referred to the effects of the statements
in question on the doctor-patient relationship. But these
considerations do not support the challenged decisions
in constitutional law either. However, the consideration
that the patients, who pass the place where the
applicant is standing in order to reach the doctor's
practice, feel as if they were running the gauntlet as a
result of his campaign, is an important aspect.
Article 5.1 of the Basic Law does protect the expression
of opinions, but not activities which are intended — by
coercive means — to force others to hold an opinion. It
cannot therefore be ruled out that in the individual case
a constitutionally sound prohibition of particular forms
of protest could be based on this aspect and on the
associated interference with the confidential relation-
ship between doctor and patient, which enjoys
particular legal protection. In any event, however, this
does not justify a prohibition as broad as the one in the
present case.

Possible harassments of patients which touch on the
doctor’s fundamental right of occupational freedom
(Article 12.1 of the Basic Law) cannot be invoked to
support the prohibition of referring to terminations of
pregnancy within a radius of one kilometre from the
practice where they are carried out — irrespective of
whether the place is one which the patients have to
pass — and even less so to support the prohibition of
referring to this in public in another manner.

Languages:

German.

Identification: GER-2010-2-010

a) Germany / b) Federal Constitutional Court / c)
Second Panel / d) 06.07.2010 / e) 2 BvVR 2661/09 / f)
Honeywell decision / @) Entscheidungen des
Bundesverfassungsgerichts (Official Digest) 126, 286
/' h) CODICES (German, English).

Keywords of the systematic thesaurus:

3.10 General Principles — Certainty of the law .
5.2.2.7 Fundamental Rights — Equality — Criteria of
distinction — Age.

5.3.13.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Access to courts

5.4.8 Fundamental Rights — Economic, social and
cultural rights — Freedom of contract .

Keywords of the alphabetical index:

Damage incurred relying on legitimate expectations /
European Union act, ultra vires / Court of Justice of
the European Union, submission procedure,
preliminary ruling / Obligation to submit, preliminary
ruling, Court of Justice of the European Union /
Employment contract, fixed term / Act, ultra vires,
European Union, Federal Constitutional Court review
/ Law, inapplicability, retroactive, compensation.

Headnotes:

1l.a. Ultra vires review by the Federal Constitutional
Court can only be considered if a breach of
competences on the part of the European bodies is
sufficiently qualified. This is contingent on the act of
the authority of the European Union being manifestly
in breach of competences and the impugned act
leading to a structurally significant shift to the
detriment of the Member States in the structure of
competences.

1.b. Prior to the acceptance of an ultra vires act, the
Court of Justice of the European Union is to be
afforded the opportunity to interpret the Treaties, as
well as to rule on the validity and interpretation of the
acts in question, in the context of preliminary ruling
proceedings according to Article 267 TFEU, insofar
as it has not yet clarified the questions which have
arisen.

2. To ensure the constitutional protection of legitimate
expectations, it should be considered, in constellations
of retroactive inapplicability of a law as a result of a
ruling by the Court of Justice of the European Union, to
grant compensation domestically for a party concerned
having trusted in the statutory provision and having
made plans based on this trust.

3. Not all violations of the obligation under Union law to
make a submission constitute a breach of sentence 2
of Article 101.1 of the Basic Law. The Federal
Constitutional Court only complains of the interpretation
and application of rules on competences if, on a
sensible evaluation of the concepts underlying the
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Basic Law, they no longer appear to be
comprehensible and are manifestly untenable. This
standard for what is considered arbitrary is also applied
if a violation of Article 267.3 TFEU is considered to
have taken place (confirmation of Decisions of the
Federal Constitutional Court <Entscheidungen des
Bundesverfassungsgerichts — BVerfGE> 82, 159
<194>).

Summary:

I. The applicant is an enterprise involved in
automotive supplies. In February 2003, it concluded
several fixed-term employment contracts with
previously unemployed individuals. There were no
objective reasons for the fixed term of employment.
Objective reasons were in principle required.
However, according to the version of sentence 4 of
§ 14.3 of the Law on Part-Time Working and Fixed-
Term Contracts (Teilzeit- und Befristungsgesetz,
hereinafter, the Law) which was applicable at that
time, it was possible to depart from this principle if the
employee had already reached the age of 52 on
commencement of the employment relationship.

The plaintiff of the original proceedings had been
employed by the complainant on this basis. He later
asserted a claim vis-a-vis the applicant with regard to
the invalidity of the fixed-term nature of the
employment contract. His request for a finding that
the employment relationship was to continue and for
continued employment was successful before the
Federal Labour Court (Bundesarbeitsgericht).

The Federal Labour Court found that the employment
relationship between the parties had not ended as a
result of its fixed-term nature. It further stated that
national courts could not apply sentence 4 of § 14.3
of the Law for they were bound in this respect by the
judgment of the European Court of Justice of
22 November 2005 in Case C-144/04. A provision of
national law such as sentence 4 of § 14.3 of the Law
was said to be incompatible with Anti-Discrimination
Directive 2000/78/EC and the general principle of
non-discrimination in respect of age according to this
judgment. Since the judgment of the European Court
of Justice was absolutely clear, there was no need for
a renewed submission. Although the agreement on a
fixed term of employment which was the subject of
the dispute was reached prior to the Mangold
judgment, the Federal Labour Court refused to apply
sentence 4 of § 14.3 of the Law for reasons of the
protection of legitimate expectations under
Community or national law.

The applicant considers its contractual freedom and
its right to its lawful judge to have been violated by
the judgment of the Federal Labour Court.

Il. The Second Panel of the Federal Constitutional
Court rejected the constitutional complaint as
unfounded. In essence, the decision is based on the
following considerations.

1. A violation of the applicant’s contractual freedom
does not result from the fact that the impugned
judgment of the Federal Labour Court is based on a
non-permissible further development of the law on the
part of the European Court of Justice, and that the
Mangold judgment should therefore not have been
applied in Germany as a so-called ultra vires act.

As the Panel found in its Lisbon judgment, ultra vires
review of acts of the European bodies and institutions
by the Federal Constitutional Court may only be
exercised in a manner which is considerate (well-
disposed) towards European law. It can hence only
be considered if a breach of competence on the part
of the European bodies and institutions is sufficiently
qualified. This is contingent on the acts of the
authority of the European Union being manifestly in
breach of competences. Furthermore, the impugned
act must lead to a structurally significant shift to the
detriment of the Member States in the structure of
competences between Member States and the
European Union.

When reviewing acts of the European bodies and
institutions, the Federal Constitutional Court must in
principle adhere to the rulings of the European Court
of Justice as providing a binding interpretation of
Union law. Insofar as the European Court of Justice
has not yet clarified the questions which have arisen,
it should therefore be afforded the opportunity to
interpret the Treaties prior to the acceptance of an
ultra vires act, as well as to rule on the validity and
interpretation of the acts in question.

Measured against this, the Federal Labour Court has
not ignored the scope of the applicant's contractual
freedom. At any rate, the European Court of Justice
has not violated its competences by virtue of the
outcome in the Mangold judgment in a sufficiently
qualified manner.

This particularly applies to the derivation of a general
principle of non-discrimination in respect of age. It is
irrelevant whether such a principle could be derived
from the constitutional traditons common to the
Member States and their international agreements.
Even a putative further development of the law on the
part of the European Court of Justice that would no
longer be justifiable in terms of legal method would
only constitute a sufficiently qualified infringement of its
competences if it also had the effect of establishing
competences in practice. The derivation of a general
principle of non-discrimination in respect of age would




Germany 305

however not introduce a new competence for the
European Union, nor would an existing competence be
expanded. Anti-Discrimination Directive 2000/78/EC
had already made non-discrimination in respect of
age binding for legal relationships based on
employment contracts, and hence opened up
discretion for interpretation for the European Court of
Justice.

2. The applicant’s contractual freedom has also not
been violated because the impugned judgment of the
Federal Labour Court did not grant any protection of
legitimate expectations.

Confidence in the continuation of a law can be
affected not only by the retroactive finding of its
invalidity by the Federal Constitutional Court, but also
by the retroactive finding of its inapplicability by the
European Court of Justice. The possibilities for
Member States’ courts to grant protection of
legitimate expectations are however pre-defined and
limited by Union law. Accordingly, the Member States’
courts cannot grant protection of legitimate
expectations by virtue of applying a national provision
— whose incompatibility with Union law has been
established — for the time prior to the issuing of the
preliminary ruling.

The case-law of the European Court of Justice, by
contrast, does not provide any indication that Member
States’ courts are precluded from granting secondary
protection of legitimate expectations by compensation.
To ensure constitutional protection of legitimate
expectations, one must hence consider - in
constellations of retroactive inapplicability of a law as a
result of a ruling of the European Court of Justice —
granting compensation domestically for a party
concerned having trusted in the statutory regulation and
having made plans based on this trust.

Measured by this, the Federal Labour Court has not
ignored the scope of protection of legitimate
expectations that is to be constitutionally granted.
Because of the primacy of application of Community
and Union law, it was allowed to not consider itself
able to grant protection of legitimate expectations by
confirming the rulings of the previous instances that
had been handed down in favour of the applicant. A
claim for compensation against the Federal Republic
of Germany for the loss of assets which the applicant
suffered by virtue of the employment relationship
being extended for an indefinite period of time was
not the subject-matter of the proceedings before the
Federal Labour Court.

3. The applicant was, finally, not denied its lawful
judge by virtue of the Federal Labour Court not
submitting the case to the European Court of Justice.

The Federal Labour Court justifiably presumed in this
respect that it was not obliged to effect such a
submission.

The Federal Constitutional Court confirms its case-
law in this context, in accordance with which the
standard of arbitrariness which it generally applies
when interpreting and applying competence norms
also applies to the obligation to make a reference in
accordance with Article 267.3 TFEU (see its decision
of 31 May 1990). The Federal Constitutional Court is
not obliged by Union law to fully review the violation
of the obligation to submit under Union law and to
orientate it in line with the case-law that has been
handed down by the European Court of Justice on
this matter.

The ruling was handed down with 6:2 votes with
regard to the grounds and with 7:1 votes with regard
to the outcome.

Ill. Justice Landau has added a dissenting opinion to
the ruling. He takes the view that the Panel majority is
taking the requirements too far as to the finding of an
ultra vires act by the Community and Union bodies by
the Federal Constitutional Court. The European Court of
Justice is said to have manifestly transgressed the
competences granted to it to interpret Community
law with the Mangold judgment. Under these
circumstances, it is said that the Federal Labour Court
was prevented from invoking the Mangold judgment,
setting aside sentence 4 of §14.3 of the Law and
granting the action against the employment relationship
being extended for an indefinite period of time.

Cross-references:

- Decisions 2 BvL 12, 13/88, 2 BvR 1436/87 of
31.05.1990, Entscheidungen des Bundes-
verfassungsgerichts (Official Digest), 82, 159 (in
particular p. 194);

- Decisions 2 BvVE 2, 5/08, 2 BvR 1010, 1022,
1259/08, 2 BvR 182/09 of 30.06.2009, Bulletin
2009/2 [GER-2009-2-009];

- Decision C-144/04 (Mangold) of the European
Court of Justice of 22.11.2005, Bulletin 2007/3
[ECJ-2007-3-006].

Languages:

German, English (on the website of the Federal
Constitutional Court).
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Identification: GER-2010-2-011

a) Germany / b) Federal Constitutional Court / ¢) First
Panel / d) 21.07.2010 / e€) 1 BvR 420/09 / f) / g)
Entscheidungen des Bundesverfassungsgerichts
(Official Digest) 127, 132 / h) Zeitschrift fur das
gesamte Familienrecht 2010, 1403; CODICES
(German, English).

Keywords of the systematic thesaurus:

5.3.33 Fundamental Rights — Civil and political rights
— Right to family life
5.3.44 Fundamental Rights — Civil and political rights
— Rights of the child

Keywords of the alphabetical index:

Child born out of wedlock / Father, child born out of
wedlock, parental custody / Child, best interests /
Parental custody, child born out of wedlock.

Headnotes:

The parental right under Article 6.2 of the Basic Law
of the father of a child born out of wedlock is violated
because he is in principle excluded from the parental
custody of his child where the child’s mother does not
consent and because he cannot obtain a judicial
review as to whether, for reasons of the child’'s best
interests, it is appropriate to grant him the parental
custody of his child together with the mother or to
transfer the sole parental custody of the child to him
in place of the mother.

Summary:

I. In 1998, the Act Reforming the Law of Parent and
Child (Gesetz zur Reform des Kindschaftsrechts)
entered into effect. For the first time, it gave parents
who are not married to each other the opportunity,
through 8§ 1626a of the Civil Code (hereinafter, the
“Code”), to have joint parental custody of their
children, regardless of whether or not they live
together. The requirement for this is that this is their
intention and both parents make declarations of
parental custody to this effect (§ 1626a.1.1 of the
Code). Failing this, the mother retains sole parental
custody of a child born out of wedlock. A transfer of
sole parental custody from the mother to the father
where the parents permanently live apart may also,
under § 1672.1 of the Code, only be effected with the
consent of the mother. The father of a child born out
of wedlock may be given parental custody against her
will only if parental custody is removed from the
mother on grounds of endangering the child’s best

interests, if her parental custody is permanently
suspended or if she dies.

As early as 2003, the Federal Constitutional Court
dealt with the compatibility of § 1626a.1.1 of the Code
with a father’s parental right under Article 6.2 of the
Basic Law (Entscheidungen des Bundesverfassungs-
gerichts (Official Digest) 107, 150 et seq., see cross-
reference below). In doing so, it stated that an
incompatibility would be shown to exist if it transpired
— contrary to the assumption of the legislator — that
there were a large number of cases where, for
reasons not based on the child’s best interests, the
parents of children born out of wedlock did not have
joint custody. The legislator was instructed to review
the legislation in this respect. In its decision of
3 December 2009, the European Court of Human
Rights held that the general exclusion of judicial
review of the initial attribution of sole custody to the
mother was disproportionate with regard to the aim
pursued, that is, the protection of the best interests of
a child born out of wedlock (see cross-reference
below).

The applicant is the father of a son who was born out
of wedlock in 1998. The parents separated when the
mother was pregnant. Their son has lived in the
mother's household since he was born. He has,
however, regular contact with his father, who has
acknowledged his paternity. The mother refused to
make a declaration of joint parental custody. When
the mother planned to move with the child, the
applicant applied to the Family Court for the mother to
be partially deprived of parental custody and for the
right to determine the child’s place of abode to be
transferred to himself. In the alternative, he applied
for sole parental custody to be transferred to himself
or for the court to give consent to joint custody in
place of the mother. The Family Court dismissed the
applications, applying the current law. The appeal
against this to the Higher Regional Court
(Oberlandesgericht) was unsuccessful.

Il. In response to the constitutional complaint, the
First Panel of the Federal Constitutional Court has
decided that 8§ 1626a.1.1 and 1672.1 of the Code
are incompatible with Article 6.2 of the Basic Law.
The order of the Family Court is set aside and the
case is referred back for a new decision. Until revised
legislation enters into force, the Federal Constitutional
Court, supplementing the above-mentioned
provisions, has provisionally ordered as follows: the
Family Court, on the application of a parent, is to
transfer parental custody or part thereof to the
parents jointly, provided it is to be expected that this
complies with the child’'s best interests. On the
application of a parent, parental custody or part
thereof is to be transferred to the father alone where
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joint parental custody is out of the question and it is to
be expected that this best complies with the child’'s
best interests.

It is constitutionally unobjectionable that the legislator
initially transfers parental custody of a child born out
of wedlock to its mother alone. It is also compatible
with the Constitution that the father of a child born out
of wedlock is not granted joint parental custody
together with the mother at the same time as his
paternity is effectively recognised. Such an arrange-
ment would certainly be compatible with the
Constitution if it were combined with the possibility of
obtaining judicial review as to whether joint parental
custody in accordance with statute actually satisfies
the child's best interests in the individual case. It is,
however, not constitutionally required.

With the arrangement currently in effect, however, the
legislator disproportionately encroaches upon the
parental rights of the father of a child born out of
wedlock. The provision of § 1626.1.1 of the Code, which
provides that sharing joint parental custody is subject to
the mother's consent, constitutes a far-reaching
encroachment upon the father's parental rights under
Article 6.2 of the Basic Law if there is no possibility of
judicial review. The legislator disproportionately
generally subordinates the father's parental rights to
those of the mother although this is not necessary in
order to protect the child’s best interests.

The assumption of the legislator on which the current
law is based has proved to be incorrect. The legislator
had assumed that parents generally make use of the
possibility of joint parental custody. It had further
assumed that mothers’ refusal of consent is as a rule
based on a conflict between the parents which has
detrimental effects for the child and is based on
reasons which do not serve the mother’s own interests
but preserve the interests of the child. On the contrary,
only slightly more than half of the parents of children
born out of wedlock agree to make declarations of joint
parental custody. In addition, on the basis of empirical
studies, it may be assumed that a considerable number
of mothers refuse consent to joint parental custody
merely because they do not want to share their
traditional parental custody with the child’s father.

The provision of § 1672.1 of the Code which makes
the transfer of sole parental custody of a child born
out of wedlock subject to the mother’s consent is also
a serious and unjustified encroachment upon the
father’s parental rights under Article 6.2 of the Basic
Law. Conversely, however, enabling a court transfer
of sole parental custody to the father is a serious
encroachment on the parental rights of the mother if
in the individual case the father’s application is
granted, for the parental custody previously exercised

by the mother is completely removed from her.
Moreover, this is done not because she has failed in
her duty of upbringing and therefore the child’s best
interests are endangered, but because the father, in
competition with her, claims his parental right. In
addition, as a rule a change of parental custody
entails the child moving from the mother's household
to the father’'s household. This particularly affects the
child’'s need for stability and continuity. Taking
this into account and weighing the constitutionally
protected interests of both parents against each
other, it is admittedly not compatible with Article 6.2 of
the Basic Law to refuse the father sole parental
custody. However, transferring sole parental custody
from the mother to the father of the child born out of
wedlock is justified only if there is no other possibility
of safeguarding the father's parental rights which
encroaches less seriously upon the mother’s parental
rights. Moreover, important reasons of the child’s best
interests must suggest removing parental custody
from the mother. It must therefore first be examined
whether joint parental custody of both parents may be
considered as a less drastic arrangement. Where this
is the case, there must be no transfer of sole custody.

Cross-references:

- Decision1BvL 20/99, 1BvR 933/01 of
29.01.2003, Bulletin 2009/3 [GER-2009-3-023];

- European Court of Human Rights, Application
no. 22028/04, 03.12.2009, Zaunegger V.
Germany.

Languages:

German, English (on the website of the Federal
Constitutional Court).

Identification: GER-2010-2-012

a) Germany / b) Federal Constitutional Court / ¢) First
Panel / d) 21.07.2010 / e) 1 BvR 611/07, 1 BvR
2464/07 | f) | g) Entscheidungen des Bundes-
verfassungsgerichts (Official Digest) 126, 400 / h)
Deutsches  Steuerrecht 2010, 1721; Finanz-
Rundschau 2010, 851; Neue Juristische
Wochenschrift 2010, 2783; Zeitschrift flr Erbrecht
und Vermogensnachfolge 2010, 482; CODICES
(German, English).
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Keywords of the systematic thesaurus:

5.2.1.1 Fundamental Rights — Equality — Scope of
application — Public burdens .

5.2.2.11 Fundamental Rights — Equality — Criteria of
distinction — Sexual orientation .

5.2.2.12 Fundamental Rights — Equality — Criteria of
distinction — Civil status .

5.3.42 Fundamental Rights — Civil and political rights
— Rights in respect of taxation

Keywords of the alphabetical index:

Civil partnership, registered / Marriage, civil
partnership, treatment, unequal / Tax law, inheritance
tax, gift tax.

Headnotes:

The unequal treatment of marriage and registered civil
partnerships in the version of the Gift and Inheritance
Tax Act (Erbschaftsteuer- und Schenkungsteuergesetz)
applicable until 31 December 2008 is incompatible with
Article 3.1 of the Basic Law.

Summary:

I. In the Federal Republic of Germany, the legal
institution of registered (same-sex) civil partnerships
was created in 2001. Pursuant to the provisions in
8§ 15, 16, 17 and 19 of the Gift and Inheritance Tax
Act in the version dated 20 December 1996 from the
1997 Annual Tax Reform Act (hereinafter, “the Act”),
registered civil partners were significantly more
burdened than spouses under inheritance tax.

Pursuant to 88 15.1 and 19.1 of the Act, spouses
were subject to the most beneficial Tax Class | and,
depending upon the amount of the inheritance, were
subject to a tax rate between 7 and 30 %. Civil
partners, however, were classified as “other
recipients” and placed in Tax Class Ill, which provides
for tax rates of between 17 and 50 %. Moreover,
§16.1.1 of the Act granted spouses a personal
exemption in the amount of DM 600,000 / € 307,000.
§17.1 of the Act granted a special exemption for
retirement benefits in the amount of DM 500,000 /
€ 256,000. On the other hand, registered civil
partners were only entitled to an exemption in the
amount of DM 10,000 / € 5,200 (8 16.1.5, § 15.1 of
the Act). They were completely excluded from the
benefit of the tax exemption for retirement benefits.

In the Inheritance Tax Reform Act (Erbschaft-
steuerreformgesetz) of 24 December 2008, the
above-mentioned provisions in the Gift and
Inheritance Tax Act were amended to the benefit of

registered civil partners. Now the personal exemption
and the exemption for retirement benefits are
determined in the same way for both inheriting civil
partners and spouses. Nevertheless, registered civil
partners continue to be treated like distant relatives
and unrelated persons and taxed at the highest tax
rates. Pursuant to the Federal Government's draft
legislation for the 2010 Annual Tax Reform Act of
22 June 2010, complete equality for civil partners and
spouses in the gift and inheritance tax law — also in
regard to tax rates — is intended.

Applicant no. 1 is the sole heir of his male civil partner
who passed away in August 2001; Applicant no. 2 is
the heir of her female civil partner who passed away
in February 2002. In both cases the tax office set the
inheritance tax in accordance with a tax rate from Tax
Class Il and granted the minimum exemption
provided by the Act. The lawsuits filed by the
applicants against these decisions were unsuccessful
in the Finance Court (Finanzgericht) and in the
Federal Finance Court (Bundesfinanzhof). The
applicants thereupon lodged a constitutional
complaint challenging the decision of the Federal
Finance Court and indirectly the above-mentioned
provisions of the Act.

Il. As to their constitutional complaints, the First Panel
of the Federal Constitutional Court decided that the
inheritance tax law discrimination against registered
civil partners in comparison to spouses regarding the
personal exemption and the tax rate, as well as their
exclusion from the exemption for retirement benefits,
is incompatible with the general principle of equality
(Article 3.1 of the Basic Law). The orders by the
Federal Finance Court were set aside and the
matters were referred back to it for new decisions.
The legislator has until 31 December 2010 to enact a
new rule for the old cases affected by the Act. This
rule is to remove the infringement on equality from
the time period between the creation of the legal
institution of the registered civil partnership until the
effective date of the Inheritance Tax Reform Act of
24 December 2008.

In essence, the decision is based on the following
considerations.

As to discriminating against registered civil partners in
comparison to spouses, there is no difference that is
of such weight that it could be justified. This applies to
the personal exemption, to the exemption for
retirement benefits, and to the amount of the tax rate.

Granting a privilege to spouses and not to civil
partners regarding the personal exemption cannot be
justified solely by reference to the state’s special
protection of marriage and the family (Article 6.1 of
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the Basic Law). If the privileged treatment of marriage
is accompanied by unfavourable treatment of other
ways of life, even where these are comparable to
marriage with regard to the life situation provided for
and the objectives pursued by the legislation, the
mere reference to the requirement of protecting
marriage under Article 6.1 of the Basic Law does not
justify such a differentiation. The authority of the state
to become active for marriage and the family in
fulfilment of its duty of protection as set forth in
Article 6.1 of the Basic Law thus remains completely
unaffected by the question of the extent to which
others can assert claims for equal treatment. Only the
principle of equality (Article 3.1 of the Basic Law), in
accordance with the principles of application
developed by the Federal Constitutional Court on this,
determines whether and to what extent others, in this
case registered civil partners, have a claim for
treatment equal to the statutory or actual promotion of
married spouses and family members.

The different rule on exemptions is not justified by
greater financial strength of inheriting civil partners.
To the extent the basis for the higher exemption for
spouses and children is claimed to be that because of
their special close relationship and their economic
relationship to the testator they are financially weaker
after the death than would be expected given the
nominal value of the inheritance, the considerations
at the basis of this are equally applicable to registered
civil partners. Like spouses, they live in a permanent,
legally bound partnership. During the life of their
registered civil partner they share that person’s
assets and expect to be able to maintain their joint
standard of living in the event of the death of a civil
partner. To the extent maintenance of the inheritance
is aided by the exemption for spouses, which acts
to replace financial support and acts as a pension,
this also applies to civil partners, who pursuant to
the legal situation at the start of the proceedings,
were already obligated towards one another for
“reasonable support”.

Likewise, the principle of the family characterising
inheritance tax law cannot justify discrimination of
registered civil partners in comparison to spouses in
regard to the personal exemption. As with marriage, a
registered civil partnership is intended to be
permanent, is a legal bond, and is the basis for
mutual support and the obligation to assume
liabilities. Unequal treatment also is not legitimised by
the fact that in principle joint children can only result
from a marriage and that the legislator, relying on the
principle of family, sought to maintain small and
medium-sized assets as undiminished as possible
from generation to generation. In its qualification as a
starting point for a succession of generations,
marriage basically differs from civil partnerships

because same-sex couples cannot have a joint child.
However, this fact cannot be used as the basis for
different treatment of spouses and civil partners
because it is not sufficiently implemented in the
statutory rule. This is because the applicable law — in
contrast to earlier laws — did not make the privilege
extended to marriage or the amount of the exemption
for spouses dependent upon the existence of joint
children.

Furthermore, there is also no sufficient basis for
differentiation concerning the complete disregard of
civil partners in relation to the exemption for
retirement benefits. The exemption for retirement
benefits serves primarily to equalise the different
inheritance tax law treatment of statutory and
contractual retirement amounts and to compensate
insufficient retirement support for the remaining
spouse with tax-free retirement benefits. This
legislative goal is valid in the same way for civil
partners.

Finally, there are no sufficient grounds for differentia-
tion enabling registered civil partners on one hand to
be placed into Tax Class Il with the highest tax rates
and spouses on the other hand to be placed into Tax
Class | with the lowest tax rates. As with the personal
exemption, the differences between marriage and
civil partnerships under the current legislative concept
do not support discrimination against civil partners in
the allocation of tax classes.

Languages:

German, English (on the website of the Federal
Constitutional Court).
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Hungary

Constitutional Court

Important decisions

Identification: HUN-2010-2-006

a) Hungary / b) Constitutional Court / c) / d)
14.07.2010 / e) 142/2010 / f) / g) Magyar Kozlbény
(Official Gazette), 2010/119 / h).

Keywords of the systematic thesaurus:
3.10 General Principles — Certainty of the law .
Keywords of the alphabetical index:
Subsidy, agriculture / European Union.
Headnotes:

The Law on the Introduction and Operation of the
Single Payment Scheme to Agriculture has a
disadvantageous effect on agricultural growers who
entered the market after 2006 or acquired new
cultivation areas.

Summary:

. On October 2008, the Hungarian Parliament
adopted the Law on the Introduction and Operation of
the Single Payment Scheme (hereinafter, the “SPS”)
for Agriculture.

In November 2008, the President of the Republic
asked the Constitutional Court to review the
legislation introducing the SPS. In the President's
opinion, the reference point based around which
subsidies would be paid would put farmers who
started working their land at a later date at a
disadvantage. The President did not regard the whole
of the SPS as unconstitutional, and drew particular
attention to the fact that the basic concept of the SPS
for agriculture derives from EU Law, although the
creation of a legal rule for such content does not stem
from EU obligations, but rather from the free
decisions of Parliament.

The Law on the Introduction and Operation of the
SPS transforms the right to the utilisation of
Community assistance for agricultural land into an
independent property interest. The persons entitled to
assistance under the legislation are those who were
the users of agricultural land under any title and who
requested a subsidy in 2006.

In the President’s opinion, the introduction of 2006 as
the point of reference contravened the requirement of
legal certainty deriving from Article 2.1 of the
Constitution.

Il. The Constitutional Court held that the Law
introducing the SPS infringes the principle of legal
certainty. Legal certainty demands that land owners
be able to form a clear view of the consequences
when they lease their lands, enabling them to
conclude the appropriate contracts. The Law does not
comply with this requirement; none of its provisions
offer protection of the interests of agricultural growers
who entered the market after 2006. Under the
Hungarian SPS model, the total national ceiling would
comprise the so-called regional component (a flat-
rate component of payment entittements based on
land use in the first year of SPS), the complementary
national reserve (allocated on a historic basis,
reference amounts of 2006) and the classical national
reserve. However, the proportions of these are
determined not by the Law itself, but by the minister
in charge. The Constitutional Court found that the
Law did not take into account the legitimate interests
of those agricultural growers who entered the market
after 2006.

Justice Andras Hollé attached a dissenting opinion, in
which he was joined by justices Andras Bragyova and
Miklés Lévay. He pointed out that the constitutional
requirement of legal certainty also comprises the
principle of the protection of reliance and limits the
intervention of the legislator in the formation of
existing long-lasting legal relations. The Court
emphasised in each of its decisions relating to that
matter, that a constitutional border can be drawn
between the freedom of activity of the legislator on
the one hand and the interests of the addressees in
the permanence or in change with adequate time for
preparation. Both require protection and considera-
tion must be given to the circumstances of each
current case. The Court in its case-law only declared
unconstitutionality when the principle of the protection
of reliance had been breached and the legal
regulation had caused damage. In the current case,
the possibility of additional burdens for some
agricultural growers was the sole basis for annulment.
In Justice Hollé’s view, it was not sufficient to declare
unconstitutional the relevant provision of the Law on
introducing the SPS.
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Justice Laszl6 Kiss also attached a dissenting
opinion, in which he was joined by Justice Miklos
Lévay. Justice Kiss suggested that the Constitutional
Court should have requested clarification from the
European Court of Justice on a point of interpretation
of Community law, specifically to determine whether
the national law complied with it. The Constitutional
Court did not do that, stating instead that the
historical representative period could only refer to a
given period in the past. He did not, therefore, feel
able to agree with its finding of unconstitutionality.

Languages:

Hungarian.

Identification: HUN-2010-2-007

a) Hungary / b) Constitutional Court / c) / d)
14.07.2010 / e) 143/2010 / f) / g) Magyar Kozlony
(Official Gazette), 2010/119 / h).

Keywords of the systematic thesaurus:

3.1 General Principles — Sovereignty .
3.9 General Principles — Rule of law .

Keywords of the alphabetical index:

Treaty, European Communities / Enactment /
Constitutional review.

Headnotes:

The reforms brought about by the Lisbon Treaty are
of paramount importance, but do not change the fact
that Hungary retains its independence, and its status
with respect to the rule of law.

Summary:

I. Several private individuals asked the Constitutional
Court to assess the compliance with the Constitution of
the Act of Promulgation of the Lisbon Treaty (Act
CLXVII of 2007). They suggested that the new rules
and mechanisms of the Lisbon Treaty jeopardised the
existence of the Republic of Hungary as an independent,
sovereign State, governed by the rule of law.

II. The Constitutional Court pointed out that the
reasoning and the examples set out in the petition are
similar to those examined by other European constitu-
tional courts in the framework of the a priori
constitutional review of the Lisbon Treaty, done at the
request of national governments and members of
parliament. The Constitutional Court carefully examined
these dicta and the scholarly opinions criticising some
of them.

Under Article 36.1 of the Act on the Constitutional
Court, before ratifying an international treaty, the
President of the Republic and the Government may
request the examination of the constitutionality of an
international treaty or of its provisions thought to be of
concern.

However, this institution of a priori constitutional
review of international treaties was not applied in
2007 to the Act of promulgation of the Lisbon Treaty.

The Constitutional Court examined its competence
concerning the Act of promulgation and concluded
that even if the Treaty of Lisbon modifying the Treaty
on European Union and the Treaty establishing the
European Community (the latter renamed as the
Treaty on the Functioning of the European Union)
entered into force, this did not mean that a different
type of review was needed for the Act of promulgation
by comparison with the review of ordinary acts and
other legal norms which might be challenged under
the actio popularis system, “guaranteed by the Act on
the Constitutional Court.

The Constitutional Court pointed out that in the
framework of the a posteriori review of norms, due
attention should be paid to the fact that Hungary is a
member state of the European Union. Therefore,
even if a decision was passed declaring unconstitu-
tionality, this would not jeopardise the execution of all
the commitments deriving from membership of the
European Union. In such a case, the legislator should
find a solution whereby EU commitments could be
executed without violating the Constitution.

The Constitutional Court also emphasised that, in the
case of treaties of such high importance, the
competent authorities should always request, in due
time, a priori constitutional review. The deliberation of
the present petition is closely linked to the fact that
such a review was not requested.

The Constitutional Court recognised that proper
interpretation of the EU treaties and other EU-norms
falls under the competence of the European Court of
Justice.
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The Constitutional Court used the theory of acte clair
and did not need to refer the case to the European
Court of Justice, because it was evident that the
petitioner's arguments (and challenge of the
constitutionality of the Act of promulgation) were a
result of imperfect and inadequate reading and
understanding of the Lisbon Treaty. The full verbatim
guotation of Article 49/A (currently Article 50) of the
Treaty on the European Union revealed that, contrary
to the petitioner’s allegation, no state could be obliged
to uphold its membership if it does not want to do so.

Following the philosophy of the acte clair, the
Constitutional Court considered that in order to refute
the petitioner's arguments, it was enough to refer to
changes of rules on the European Union following the
Lisbon Treaty, which can be regarded as facts of
common knowledge, such as the attribution of a
legally binding nature to the Charter of Fundamental
Rights, and the enlargement of the role and
competences of national parliaments according to
Protocol no.2 on subsidiarity and proportionality.
These demonstrate that the petitioner's arguments
as to alleged dangers of the Lisbon Treaty are
unfounded.

The Constitutional Court also interpreted the relevant
articles of the Constitution on sovereignty, democracy,
rule of law and European co-operation. According to
the Court, the so-called European clause (Article 2/A
of the Constitution) cannot be interpreted in a way that
would deprive the clauses on sovereignty and rule of
law of their substance.

The Constitutional Court emphasised that material
and procedural rules were duly observed during the
adoption of the Act of Promulgation and the
Parliament gave its consent to the content of the
Lisbon Treaty of its own free will.

In summary, the Constitutional Court concluded that,
although the reforms of the Lisbon Treaty were of
paramount importance, they did not alter the fact that
Hungary maintains and enjoys her independence, her
status in terms of rule of law and her sovereignty.

Consequently, the application was rejected in its
entirety.

Concurring and dissenting opinions were attached to
the decision.

Chief Justice Péter Paczolay emphasised in his
concurring opinion, that the Lisbon Treaty, after its
entry into force, is no longer part of the Act of
Promulgation. Therefore the Court could not review
the constitutionality of the Lisbon Treaty itself. Justice
Miklés Lévay joined him in this concurring opinion.

Justice Laszl6 Trécséanyi also attached a concurring
opinion to the judgment. He stressed that the
principle of independence and the rule of law
enshrined in Article 2 of the Constitution should
always be in harmony with the “European” clause of
the Constitution (Article 2/A).

Justice Andras Bragyova attached a dissenting
opinion to the decision. In his view, the Constitutional
Court should not have decided the current case on
the merits. The petitioner had not only asked for a
review of the constitutionality of the Lisbon Treaty, but
also of all the international treaties on the basis of
which the European Union operates.

The Constitutional Court does not have the
competence to review the Act of Promulgation of the
Lisbon Treaty. After its entry into force, the Lisbon
Treaty as an international treaty is no longer in effect;
its provisions now form part of the founding treaties.

Languages:

Hungarian.
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Identification: ISR-2010-2-003

a) Israel / b) High Court of Justice (Supreme Court) /
c) Extended Panel / d) 14.06.2010 / €) HCJ 4124/00 /
f) Yekutieli v. The Minister of Religious Affairs / g) / h)
CODICES (English).

Keywords of the systematic thesaurus:

3.21 General Principles — Equality .

4.10.2 Institutions — Public finances — Budget .

5.2.1.3 Fundamental Rights — Equality — Scope of
application — Social security .

Keywords of the alphabetical index:
Discrimination / Student.
Headnotes:

Budgetary Section 20-38-21 of the Annual Budget
Law, which establishes the payment of income
support stipend to Yeshiva students studying at a
“Kollel” (students enrolled in an advanced Judaic
studies programme intended for married people),
infringes the principle of equality in a disproportionate
manner and stands in contradiction to a multitude of
High Court rulings to the effect that state relief must
be distributed on an equal basis.

Summary:

I. “Kollel students” are entitled to income support
payments on the basis of Budgetary Section 20-38-
21 of the Annual Budget Law. In contrast to Kollel
students, due to the provisions of the Income
Support Law of 1980 (hereinafter, the “Income
Support Law”), students at institutes of higher
education, Yeshiva students, students at religious
institutions, and students at institutions for the
training of priests are not entitled to the above
allowances. In the circumstances, the applicants
claimed that the budgetary provision under
consideration is discriminatory and accordingly
illegal and unconstitutional.

Il. The majority of the panel (led by the President of
the Court — Justice D. Beinisch) held that the
underlying purpose of Section 20-38-21 is an
economic one (the provision of financial relief to Kollel
students), although this support may also encourage
religious studies. The Court held that, given the
economic purpose, there is no justification for
distinguishing between “Kollel students” and students
at other institutions. The Court based its conclusion,
inter alia, on the fact that the Income Support Law
and the regulations legislated on the basis of this Law
explicitly prohibit payment of income support to
students at institutions of higher education, Yeshiva
students, students at religious institutions, and
students at institutions for the training of priests. The
Court stated that “Kollel students”, as per their
definition, are also included in this group. On this
basis and because the legislator had chosen to
include Kollel students in a group with all the other
students who were not entitled to receive income
support, the High Court ruled that the budgetary
provision under consideration circumvents the
provisions of the Income Support Law and constitutes
a type of “distinct funding”, which was prohibited
when Section 3a of the Foundations of the Budget
Law of 1985 came into force. Under Section 3a, the
provision of financial assistance to public institutions
from the state budget must follow the tests pertaining
to the principle of equality. The principle of equality
which is enshrined in Section 3a, the Court ruled, also
applies to relief granted to individuals.

The High Court extensively analysed the relationship
between the Foundations of the Budget Law and the
Annual Budget Law, noting the normative hierarchy
that exists between these laws. The Court held that
the Foundations of the Budget Law, by its nature and
character, constitutes a “framework law” for future
budgetary laws and establishes the essential
foundations for each annual budget law. Therefore, in
view of the unique nature of the Annual Budget Law
as an authorisation to the government to act, it was
held that a provision of the Annual Budget Law which
contradicts a material provision of the Foundations of
the Budget Law cannot stand. Nonetheless, the Court
reiterated its earlier rulings, holding that judicial
review of the Annual Budget Law is, by its nature,
minimal and restrained.

Alongside its ruling that the budgetary provision under
consideration may not be included within future
budget laws, the Court noted that the legislator may
support a group within the population which has
distinct characteristics, either by granting direct
support or by way of indirect support. Such support
must, however, be lawful and constitutional. The
legislator must consider, inter alia, the comprehensive
arrangement established in the Income Support Law,
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which applies to all eligible persons in the State of
Israel, and in which the legislator has expressed the
aspiration to promote groups within the population
who have special needs.

lll. Justice A. Proccacia, who joined the majority
opinion, added that the issue of differentiation
between “Kollel students” and students at other
institutions in relation to income support payments
exemplifies a broader dilemma between the duty of a
multi-cultural society to respect the distinct nature of
different sectors and the basic principle which obliges
all citizens to submit to the regime’s fundamental
values and to shoulder the burden of certain universal
responsibilities and duties. According to Justice
Procaccia, a social policy which supports a specific
sector, not in order to promote its path towards full
equality but in order to release its members from a
common social responsibility, erodes the common
denominator that links the various sectors of society.
Justice Procaccia added that the budgetary provision
which facilitates the payment of income support to
“Kollel students” bypasses the general policy laid
down by the Income Support Law vis-a-vis all
students, in a discriminatory manner which is not
rooted in any relevant difference.

Justice E. Levy, who wrote the minority opinion,
determined that studying the Torah (the Hebrew
name for Jewish Law) is a religious commandment
which the Knesset (the Israeli legislative body) as well
as the government perceived to be worthy of funding
by way of imposing on the public the duty to provide
students of the Torah with a livelihood. Justice Levy
also indicated that the distinction between students
and “Kollel students” is based on relevant differences,
and even if he had reached the conclusion that the
budgetary provision under consideration infringes the
principle of equality, he would consider this
infringement to be proportionate.

Languages:

Hebrew, English (translation by the Court).

Italy

Constitutional Court

Important decisions

Identification: ITA-2010-2-001

a) Italy / b) Constitutional Court / c) / d) 26.05.2010 /
e) 187/2010 / f) / g) Gazzetta Ufficiale, Prima Serie
(Official Gazette), 03.06.2010 / h) CODICES (ltalian).

Keywords of the systematic thesaurus:

2.1.1.4.4 Sources — Categories — Written rules —
International instruments — European Convention
on Human Rights of 1950 .

2.1.3.2.1 Sources — Categories — Case-law -
International case-law — European Court of Human
Rights .

3.16 General Principles — Proportionality .

5.1.1.3 Fundamental Rights — General questions —
Entitlement to rights — Foreigners .

5.2.1.3 Fundamental Rights — Equality — Scope of
application — Social security .

5.2.2.4 Fundamental Rights — Equality — Criteria of
distinction — Citizenship or nationality

5.4.14 Fundamental Rights — Economic, social and
cultural rights — Right to social security

Keywords of the alphabetical index:
Permit, residence / Pension, disability.
Headnotes:

Disability allowance (assegno di invalidita) is a
subjective right and the fact that it is conditional on
applicants having a residence permit, which would
require them to have been present in Italy for five
years, discriminates against foreign nationals and
therefore constitutes a violation of Article 14 ECHR
and Article 1 Protocol 1 ECHR, as interpreted by the
European Court of Human Rights. Violation of
Article 14 ECHR automatically entails violation of
Article 117.1 of the Constitution, which, given the
principles affirmed by the Court in Judgments
nos. 348 and 349 of 2007, requires legislation to
comply with international obligations.
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Summary:

I. The Turin Court of Appeal raised the question of the
constitutionality of Article 80.19 of Law no. 388 of
23 December 2000, making the granting of financial
assistance to foreign nationals conditional on their
holding a residence permit and, consequently,
preventing those who, although lawfully present in
Italy, do not have such a permit from obtaining
welfare assistance in the form of a monthly disability
allowance. The Court held that disability allowance
was a subjective right and that the fact that it was
conditional on applicants having a residence permit,
which would require them to have been present in
Italy for five years, was discriminatory against foreign
nationals, and therefore constituted a violation of
Article 14 ECHR and Article 1 Protocol 1 ECHR, as
interpreted by the European Court of Human Rights.
Violation of Article 14 ECHR automatically entails
violation of Article 117.1 of the Constitution, which,
given the principles affirmed by the Court in
Judgments nos. 348 and 349 of 2007, requires
legislation to comply with international obligations. It
held that the question of constitutionality was
founded.

II. Under the case-law of the European Court of
Human Rights, the Convention does not oblige
member states to ensure a fixed level of social
welfare benefits, as they enjoy a wide margin of
appreciation in this regard. Notwithstanding the fact
that such measures have been incorporated into
member states’ legal systems, their conformity
with the Convention, and in particular Article 14,
which prohibits discrimination, is open to scrutiny.
Any unjustifiable or unreasonable treatment is
discriminatory if there is not a relationship of
proportionality between the means employed and the
aim pursued.

The European Court declared that it would have great
difficulty in considering compatible with the Convention
a difference of treatment based exclusively on
nationality (Si Amer v. France, judgment of 29 October
2009).

The legislation that was referred to the Constitutional
Court restricted the possibility for nationals of third
countries to gain access to welfare benefits to which
only nationals were entitled. It stipulated that “social
allowances and economic measures, which are
subjective rights under social services legislation, are
granted, under the conditions established by law, to
foreign nationals holding residence permits” (now an
EC residence permit for long-term residents). The fact
that the residence permit was only issued to non EC
nationals lawfully residing in ltaly for at least five
years, meant that the disputed law had a direct

impact on the requisite conditions for obtaining
welfare benefits by non EC nationals, leading to a
difference in treatment between the foreign nationals
and European citizens lawfully residing in Italy. The
Constitutional Court held that legislation could
establish conditions governing non EC nationals’
access to and presence on national territory; it could
stipulate that supportive measures would be granted
only if the person had been resident in the territory for
a reasonably long time but once entitlement to
residence was acquired, it was unacceptable to
discriminate against non-EC nationals by limiting their
enjoyment of the fundamental rights secured to
European citizens (Judgment no. 306 of 2008, see
Bulletin 2008/2).

The Court had regard to the type of social measure
concerned: disability allowance is undeniably
designed to meet people’s basic needs; it is therefore
a fundamental right as it is aimed at ensuring the
survival of the individuals to whom it is granted. The
Strasbourg Court has acknowledged that in modern
states, a number of individuals rely on social security
benefits for their means of livelihood and that these
states provide for the regular payment of allowances
to them (see admissibility decision of 6 July 2005,
Stec and others v. the United Kingdom).

In the case of a national measure relating to means of
livelihood, any discrimination between nationals and
foreign nationals lawfully residing on the national
territory based on other than subjective reasons is in
breach of Article 14 ECHR, as interpreted on several
occasions by the Strasbourg Court.

The Court therefore declared unconstitutional the part
of Article 80.19 of Law no. 388 of 23 December 2000,
which makes the granting of disability allowance to
foreign nationals lawfully resident in Italy conditional
on their holding a residence permit.
Cross-references:

- See Decision no. 306 of 2008 (Bulletin 2008/2
[ITA-2008-2-002].

Languages:

Italian.
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Latvia
Constitutional Court

Important decisions

Identification: LAT-2010-2-001

a) Latvia / b) Constitutional Court / c) / d) 18.01.2010
/ e) 2009-11-01 / f) On Compliance of the second
sentence of Paragraph7 of the Transitional
Provisions of the Law on Judicial Power (wording of
14 November 2008) with Articles 1, 83 and 107 of
the Constitution of the Republic of Latvia / @)
Latvijas Vestnesis (Official Gazette), no. 10(4202),
20.01.2010 / h) CODICES (Latvian, English).

Keywords of the systematic thesaurus:

3.4 General Principles — Separation of powers .
4.5.8 Institutions — Legislative bodies — Relations
with judicial bodies

4.7.4.6 Institutions — Judicial bodies — Organisation —
Budget .

4.10.1 Institutions — Public finances — Principles .
4.10.2 Institutions — Public finances — Budget .
5.3.13.14 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Independence .

Keywords of the alphabetical index:

Judiciary, independence / Resource, financial,
adequate / Remuneration, judge / Security, financial,
judge / Difficulties, crisis, financial / Social guarantee,
judge / Solidarity, principle / Pension, judge / Salary,
judge.

Headnotes:

The Constitution and the law do not grant the
Constitutional Court the right to refuse to examine the
compliance of a law or another legal provision with
the Constitution — even in cases where decisions
affect the judiciary.

The requirement to ensure the appropriate remun-
eration of judges is linked not only to the principle of
the independence of judges, but also to the
qualification and competence requirements set for
and the restrictions imposed on judges.

The principle of the separation of powers prohibits the
executive power from deciding on issues, which
directly influence the actions of judiciary and the
functioning of courts, including issues of funding.

The prohibition on decreasing judges’ remuneration
during the term in office does not mean that any
actions by the legislator which might have a negative
impact on judges’ remuneration are absolutely
prohibited. However, the provisions of a law passed
by the legislator which decrease the remuneration of
judges are not in compliance with the Constitution
because the legislator violated the principle of the
separation of powers by not taking into consideration
the opinion of the judiciary and not assessing the
risks and negative consequences caused by those
provisions.

Summary:

I. The applicants — more than one hundred judges of
Latvia — claimed that the impugned provisions
breached the principle of legal certainty, the principle
of legal stability and the principle of the independence
of the judiciary.

Il. Neither the Constitution nor the law grant the
Constitutional Court the right to refuse to examine the
compliance of a law or another legal provision with
the Constitution and they do not give rights to another
body to prohibit the Court from fulfilling its functions or
to restrict the Court in the fulfilment of its functions —
even in cases where decisions affect the judiciary.

The independence of courts and judges is not an end
in itself, but only a means for ensuring and
strengthening democracy and the rule of law, as well
as a mandatory pre-condition for realising the rights
to a fair trial. The independence of judges guarantees
the safeguarding of the rule of law in the interests of
the society and the state. The state has the obligation
to fix remuneration for judges that would be
commensurate with the status, functions and
responsibility of judges. The state, by envisaging
appropriate funding, guarantees the effective legal
protection of a person in a competent and an
independent court.

The requirement to ensure the appropriate remun-
eration of judges is linked not only to the principle of
the independence of judges, but also to the
qualification and competence requirements set for
and the restrictions imposed on judges. The
restrictions imposed on judges concerning holding
another job and receiving another income place an
obligation on the state to fix sufficient remuneration
and social guarantees which correspond to the status
of judges. The legislator has envisaged judges’
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remuneration not only in the form of salaries, but
also in the form of social and security guarantees,
etc. Thus, the prohibition on decreasing judges’
remuneration applies not only to judges’ salaries.

The principle of the separation of powers prohibits the
executive power from deciding on issues which
directly influence the actions of judiciary and the
functioning of courts, i.e., the issues of funding, the
number of judges, the necessary staff, its
competence requirements, remuneration and other
issues.

The legislator has the right to develop a new system
of judges’ remuneration, if it has a legitimate purpose,
as well as serious reasons and, thus, reasonable
grounds for developing a new system. Since in a
democratic state the system of judges’ remuneration
must function in the long-term, the development of a
new system in a period of crisis or under the influence
of a crisis — thus, a temporary situation — at a time
when a system which complies with the Constitution
and the international requirements is already
functional, would not comply with the principle of the
independence of courts and judges.

The prohibition on decreasing judges’ remuneration
during the term in office does not mean that any actions
by the legislator which might have a negative impact on
judges’ remuneration are absolutely prohibited. A
temporary decrease of judges’ remuneration is
admissible in the presence of serious, socially justifiable
reasons and if it is carried out in compliance with the
principles enshrined in the Constitution.

The legislator, prior to taking decisions on the
functioning of courts — both on issues linked to the
budget, as well as other issues related to the
realisation of the functions of the courts — , must give
a possibility to the judiciary or an independent
institution representing the judiciary, if established, to
express its opinion on issues affecting the functioning
of courts. If the legislator, for objective reasons,
cannot agree with the opinion of the judiciary, the
legislator has to justify its decision.

The Court notes that the restrictions to the judges’
financial security — the reduction of the remuneration of
judges due to the lack of resources during the economic
recession — have been established by a law passed by
the legislator and have a legitimate objective.

In assessing whether the legislator has infringed the
independence of judges with its action, the
Constitutional Court has considered all conditions
concerning the specific situation. In assessing the
proportionality of the restriction, the Constitutional
Court has considered both the cause of the restriction,

i.e., the legitimate aim, and the way in which the
restriction was imposed, as well as the possible
consequences of the restriction. The legislator has not
shown that it tried to fix the decrease in judges’
remuneration as fairly as possible, complying with all
principles following from the Constitution.

The Constitutional Court concludes that the principle
of the separation of powers was violated when the
impugned provisions were adopted. The legislator did
not take into consideration the opinion of the judiciary.
The legislator did not assess the risks and negative
consequences caused by the impugned provisions.

The Constitutional Court also concludes that the
principle of solidarity has not been observed.

Consequently, the Constitutional Court declares that
the impugned provisions are not in compliance with the
Constitution. The Court takes into account, however,
that an immediate enforcement of the judgment could
cause negative consequences for the State budget.
Even more negative consequences would occur if
these provisions were declared void as from the date
of coming into force. Therefore, having assessed the
circumstances of the case, the Court declares that the
impugned provisions shall become void as from
1 January 2011.

Cross-references:

Previous decisions of the Constitutional Court in the
following cases:

- Judgment 04-03(99) of 09.06.1999; Bulletin
1999/2 [LAT-1999-2-003];

- Judgment 2001-06-03 of 22.02.2002; Bulletin
2002/1 [LAT-2002-1-002];

- Judgment 2002-06-01 of 04.02.2003;

- Judgment 2006-12-01 of 20.12.2006; Bulletin
2006/3 [LAT-2006-3-006];

- Judgment 2006-13-0103 of 04.01.2007;

- Judgment 2007-03-01 of 18.10.2007; Bulletin
2007/3 [LAT-2007-3-005];

- Judgment 2009-32-01 of 21.12.2009; Bulletin
2009/3 [LAT-2009-3-002].

European Court of Human Rights:

- Langborger v. Sweden, Judgment of 22.06.1989,
para. 32;

- Campbell and Fell v. The United Kingdom,
Judgment of 25.03.1992, para. 78;

- Bryan v. The United Kingdom, Judgment of
22.11.1995, para. 37;

- Coeme and others v. Belgium, Judgment of
22.06.2000, para. 120.
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Courts of other countries:

- Judgment of 01.06.1920, Supreme Court, the United
States, Evans v. Gore 532 U.S. 245 (1920);

- Judgment of 15.12.1980, Supreme Court, US,
United States v. Will 449 U.S. 200 (1980);

- Judgment of 06.12.1995, Constitutional Court,
Republic of Lithuania, 3/95;

- Judgment of 18.09.1997, Supreme Court,
Canada, Reference re Remuneration of Judges of
the Provincial Court of Prince Edward Island,
[1997] 3S.C.R. 3;

- Judgment of 15.09.1999, Constitutional Court,
Czech Republic, PI. US 13/99;

- Judgment of 04.10.2000, Constitutional Tribunal,
Republic of Poland, 9/00;

- Judgment of 12.07.2001, Constitutional Court,
Republic of Lithuania, 13/2000 -14/2000 - 20/2000
- 21/2000 - 22/2000 - 25/2000 - 31/2000 -35/2000-
39/2000-8/01-31/01, para. 4.5;

- Judgment of 14.02.2002, Supreme Court,
Canada, Mackin v. New Brunswick (Minister of
Finance); Rice v. New Brunswick, [2002] 1 S.C.R.
405, 2002 SCC 13;

- Judgment of 18.02.2004, Constitutional Tribunal,
Republic of Poland, 12/03;

- Judgment of 14.07.2005, Constitutional Court,
Czech Republic, PI. US 34/04;

- Judgment of 15.01.2009, Constitutional Court,
Republic of Lithuania, 15/98, 33/03;

- Judgment of 11.12.2009, Constitutional Court,
Republic of Slovenia, U-1-159/08-18.

Languages:

Latvian, English (translation by the Court).

Identification: LAT-2010-2-002

a) Latvia / b) Constitutional Court / c) / d) 13.05.2010
/ e) 2009-94-01 / f) The Conformity of the words in
the first sentence of Paragraph 1 of the Transitional
Provisions of the Citizenship Law “if the registration
takes place by 1July 1995” and of the second
sentence with Articles 1 and 2 of the Constitution of
the Republic of Latvia, as well as with the Preamble
of 4 May 1990 Declaration of the Supreme Soviet of
Latvian S.S.R. “On the Restoration of the
Independence of the Republic of Latvia” / g) Latvijas
Vestnesis (Official Gazette), no. 77(4269),
18.05.2010 / h) CODICES (Latvian, English).

Keywords of the systematic thesaurus:

2.3.6 Sources — Techniques of review — Historical
interpretation .

3.10 General Principles — Certainty of the law .

3.16 General Principles — Proportionality .

3.19 General Principles — Margin of appreciation

5.3.8 Fundamental Rights — Civil and political rights —
Right to citizenship or nationality

Keywords of the alphabetical index:

Citizenship, dual / Occupation, consequences /
Occupation, period / Citizenship, deprivation /
Independence, state / Citizenship, continuity, principle
/ Annexation / Legal capacity, state / Diplomatic
representatives / Political question, review / State,
continuity.

Headnotes:

Dual citizenship acquired under the conditions of
state occupation cannot be regarded as unlawful.

The principle of the continuity of citizenship envisages
the legal duty of the state to restore, to the extent that
is possible, the rights of those citizens who had them
prior to the unlawful occupation of the state. At the
same time it must be noted that in the context of the
continuity doctrine, the state is not under a duty to
register as citizens all persons who were the citizens
of this state before it de facto lost its independence,
and the descendants of such persons.

The adoption of the legal regulation on citizenship
has a political aspect, which indirectly defines the
limits of review by the Constitutional Court.

Summary:

I. The applicant, the Department of Administrative
Cases of the Senate of the Supreme Court, argued
that the impugned provision did not comply with
Article 1 of the Constitution providing that Latvia is an
independent democratic republic and the doctrine of
continuity of the State of Latvia.

Il. The Court notes the fact that the Citizenship Law
de jure in force during the occupation of Latvia was
binding on persons emigrating from Latvia. The Law
provided for a prohibition of dual citizenship and
provided that a person would lose Latvian citizenship
if conferred citizenship of another state. However, the
Constitutional Court notes that the Law could not be
applied formally. Acts of Latvian diplomats during the
occupation period were the only expression of Latvian
statehood and their actions the only manifestation of
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the legal capacity of the Latvian State. Thus,
according to the State continuity doctrine, the
legislator is bound to observe the practice established
by the diplomats abroad during the occupation period.

During the occupation, Latvian representations
allowed Latvian foreign passports to be retained in
cases where persons had acquired another
citizenship. At that time, the Latvian representations
had to ensure, as far as possible, the preservation of
statehood; therefore, the formal application of the
Citizenship Law was impossible. Consequently, dual
citizenship acquired by persons during the occupation
cannot be recognised as illegal.

Upon restoration of independence, the rights of
Latvian citizens had to be restored. This was done by
introducing a registration procedure, namely, in the
early 90s, Latvian citizens living either in Latvia or
abroad had to register in the Population Register. The
Court recognises that any person who was a citizen
of Latvia during the pre-occupation period,
irrespective of his or her place of residence, was
regarded as a Latvian citizen. However, the legislator
could not deliberately and unilaterally impose Latvian
citizenship by ignoring the person’s relations with
other states. The free will of a person is of particular
importance when citizenship rights are restored.
Therefore, the requirement to register was justified.

Latvian citizens living abroad had the possibility of
registering before a certain date and of keeping
another citizenship. Although the 1994 Citizenship
Law provided for less than one year for the
registration, the period should start running from
1991, when the Supreme Council adopted the
resolution on restoration of rights of Latvian citizens.
The resolution allowed dual citizenship to be retained.
Consequently, the total time was about three and a
half years. Therefore, there are no grounds for
arguing that persons who wished to have their
Latvian citizenship restored did not have the
possibility to register.

The Court notes that the Parliament, when adopting
the Law on Citizenship, decided to observe the
historical principle of prohibition of dual citizenship.
The impugned provision provides for a special legal
regime for persons who were forced to leave Latvia
and acquired citizenship of another state during the
occupation. In attempting to eliminate the negative
consequences caused by the occupation, the
Parliament provided for a mechanism that would
ensure as fair a transition as possible.

Consequently, the Constitutional Court recognises
that the impugned provision complies with the
Constitution, as well as with the doctrine of continuity
of the state.

The Constitutional Court recognises that the issues
related to dual citizenship fall within the competence of
legislator rather than the court. According to the
established state practice, dual citizenship has always
been regarded as an undesirable phenomenon. It can
be derived from international law and the legal literature
that dual citizenship is a political issue rather than one
subject to judicial proceedings. Consequently, the issue
on the admissibility of dual citizenship should be
decided on by the legislator or the body of citizens.

Cross-references:

Previous decisions of the Constitutional Court in the
following cases:

- Judgment 04-03(98) of 10.06.1998; Bulletin
1998/2 [LAT-1998-2-004];

- Judgment 04-07(99) of 24.03.2000; Bulletin
2000/1 [LAT-2000-1-001];

- Judgment 2005-12-0103 of 16.12.2005;

- Judgment 2006-04-01 of 08.11.2006;

- Judgment 2007-07-01 of 21.08.2007;

- Judgment 2007-10-0102 of 29.11.2007; Bulletin
2008/2 [LAT-2008-2-001].

Languages:

Latvian, English (translation by the Court).
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Liechtenstein
State Council

Important decisions

Identification: LIE-2010-2-001

a) Liechtenstein / b) State Council / ¢) / d) 15.09.2009
/ e) StGH 2009/15+16 / f) / g) / h) CODICES
(German).

Keywords of the systematic thesaurus:

2.3.4 Sources — Techniqgues of review -
Interpretation by analogy

3.12 General Principles — Clarity and precision of
legal provisions .

5.3.5.1.1 Fundamental Rights — Civil and political
rights — Individual liberty — Deprivation of liberty —
Arrest .

Keywords of the alphabetical index:
Arrest warrant, foreign / Absconding, danger.
Headnotes:

The objective scope of the fundamental right to
individual freedom, based on Article 32 of the
Liechtenstein Constitution (LV), also extends to the
issuance of an arrest warrant. Since the issuance of
an arrest warrant entails a grave encroachment on
individual freedom, relatively stringent requirements
must be laid down as to the legal foundation.
Likewise, processes of reasoning by analogy are also
to be restrictively applied, and an extensive
interpretation of the letter of the law is inappropriate.

Mere failure to appear at the concluding hearing does
not constitute flight, even without an abode in the
national territory, nor does it substantiate a risk of the
offence of absconding which would have warranted
the issuance of an international arrest warrant. Such
an extensive interpretation of the statutory basis
infringes the fundamental right to individual freedom.

Summary:

I. The Regional Court (Landgericht) had issued an
arrest warrant against the appellants for serious
presumption of aggravated fraud. The international
arrest warrant was founded on § 258, in conjunction
with § 127.1.2 of the Code of Criminal Procedure
(StPO), under the terms of which arrest is lawful
where the suspect is or risks being at large or in
hiding. The appellants never resided in Liechtenstein
and did not appear at the concluding hearing, but
lived at a settled address abroad. The arrest warrant
was subsequently confirmed at last instance.

Il. The State Council allowed the appeal brought
against this decision as contrary to Article 32 of the
Constitution. Indeed, mere failure to appear at the
concluding hearing does not constitute flight, even
without an abode in the national territory, nor does it
substantiate a risk of the offence of absconding, which
would have justified the issuance of an international
arrest warrant. Such an extensive interpretation of the
statutory basis infringes the fundamental right to
individual freedom.

Languages:

German.

Identification: LIE-2010-2-002

a) Liechtenstein / b) State Council / ¢) / d) 17.09.2009
/ e) StGH 2009/82 / f) / g) / h) CODICES (German).

Keywords of the systematic thesaurus:

2.3.6 Sources — Techniques of review — Historical
interpretation .

2.3.9 Sources — Techniques of review — Teleological
interpretation .

3.12 General Principles — Clarity and precision of
legal provisions .

3.13 General Principles — Legality .

5.1.3 Fundamental Rights — General questions —
Positive obligation of the state

5.2 Fundamental Rights — Equality .

5.4.6 Fundamental Rights — Economic, social and
cultural rights — Commercial and industrial
freedom .
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5.4.19 Fundamental Rights — Economic, social and
cultural rights — Right to health .

Keywords of the alphabetical index:

Smoking, ban / Smoking, area / Place receiving
members of the public, regulations.

Headnotes:

The regulations must respect the framework
established by the law and ensure that the rules
outlined by the law are applied; they cannot create
new rights and obligations and must respect the spirit
and the intention of the law to be implemented. The
interpretation found in the regulations on prevention
of tobacco-related hazards (TPV), whereby the main
room of a café (or a restaurant) may also be classed
as a closed, isolated space specially designated as a
smoking area, as prescribed by law, is no doubt
possible from the standpoint of a grammatical
and subjective historical interpretation. But this
construction is at variance with the objective historical
interpretation, and contradicts first and foremost the
spirit and purpose of the law on prevention of
tobacco-related hazards (TPG); in particular, it
negates the exceptional character established by law
as regards the provision of a smoking area.

Summary:

I. In the context of a petition signed by over
100 persons holding the right to vote, lodged within
the prescribed time and instituting a procedure of
review of the regulations on the basis of Article 20
StGHG, the State Council set aside Article 2.6 of the
regulations on prevention of tobacco-related hazards
(TPV) for incompatibilty with the law and
Constitution. Article 2.6 TPV afforded caterers the
possibility of determining which part of their premises
(main or adjacent room) could be considered a
smoking area.

II. In the State Council's view, the framework
established by statute was thus exceeded in that
the regulations went beyond the stipulations of
Article 3.1.c.1 of the law on prevention of tobacco-
related hazards (TPG), under the terms of which
smoking areas were specified to be closed spaces
specially designated as such and isolated. The option
allowed to every café (or restaurant) owner of also
fitting out the main room of their café (or restaurant)
as a smoking area was incompatible with the principle
of the smoking ban and with the spirit of the rule of
protecting the health of others.

Languages:

German.
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Lithuania
Constitutional Court

Important decisions

Identification: LTU-2010-2-005

a) Lithuania / b) Constitutional Court / c) / d)
20.04.2010 / e) 41/2000, 47/2001-08/2003-20/2003-
32/2003-38/2003, 7/03-41/03-40/04-46/04-5/05-7/05-
17/05, 35/04-37/04-72/06, 38/04-39/04, 06/05-08/05,
09/06-30/06-01/07-30/08, 15/98, 33/03 / f) On the
interpretation of provisions of Constitutional Court
rulings relating to reductions in pensions and
remuneration during an economic crisis / g) Valstybés
Zinios (Official Gazette), 46-2219, 22.04.2010 / h)
CODICES (English, Lithuanian).

Keywords of the systematic thesaurus:

5.4.14 Fundamental Rights — Economic, social and
cultural rights — Right to social security

5.4.16 Fundamental Rights — Economic, social and
cultural rights — Right to a pension .

Keywords of the alphabetical index:

Pension, reduction / Pensioner, payment / State
employee / Official / Civil servant / Remuneration /
Budget.

Headnotes:

Governments sometimes need to reduce the amount
of the state social insurance old age pension
temporarily and in a proportionate manner when an
extreme situation arises, such as an economic crisis.
In such instances, the size of the reductions must be
governed by the amount of contributions and the
period over which they have been paid and the
contributions made by those to be affected, when
they were still able to work and were economically
active, to the accumulation of the funds of the state
social insurance. A legal regulation which would
make greater reductions to the old age or disability
pension awarded to somebody who was in
employment or running a business than to the old age
or disability pension awarded to somebody who was
not working or running a business is not permissible.
A pension which only just covers its recipient’'s basic

social needs and living conditions may not be
reduced at all. The legislator is under an obligation to
provide for a mechanism for compensation of losses
incurred by the recipients of old age or disability
pensions, which would allow the state to compensate
them in a timely and fair manner once the crisis which
has precipitated the cuts is over.

Any reduction in remuneration must be in line with the
legitimate objectives which are important to society; it
must be necessary in order to achieve those objectives
and must not result in unnecessary restrictions on
individual rights and freedoms. In difficult economic
and financial times, when temporary reductions are
needed in the pay of officials and civil servants working
for institutions that are funded from state and municipal
budgets in order to secure the vitally important
interests of society and the state and to protect other
constitutional values, the legislator must establish a
uniform and non-discriminatory scale of reduction, in a
manner which is consistent with the level of remun-
eration established with regard to different categories
of officials and state servants of institutions funded
from state and municipal budgets before the onset of
the difficult economic and financial situation facing the
state.

Summary:

I. Parliament asked the Constitutional Court for
advice on the provisions in some of its rulings on
constitutional requirements at times of economic
crisis concerning reductions in social pensions and
civil servants’ salaries.

Il. The Court noted that the requirements mentioned
above, which stem from the constitutional principles
of a state under the rule of law (equality of rights,
justice, proportionality, protection of legitimate
expectations, legal certainty, legal security and social
solidarity and other constitutional imperatives), must
be heeded when the nation is facing an extreme
situation (such as an economic crisis), resulting in
changes to the national economic and financial
situation (in spite of various measures undertaken
with a view to overcoming the economic crisis) to the
extent that the accumulation of funds necessary for
the remuneration of the work of officials and civil
servants at institutions that are funded by state and
municipal budgets or the funds necessary for the
payment of pensions is not secure and as a result
amendments are needed to the legal regulation which
will result in a reduction in the remuneration and
pensions of such persons.

The Court emphasised that the constitutional concept
of the State Budget, inter alia the constitutional
institution of a budget year, implies that in times of
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national economic crisis, as outlined above,
reductions in remunerations and pensions are
allowed for a maximum of one budget year. A duty is
incumbent on the legislator, arising from the
constitutional institution of a budget year, in the
course of deliberating upon and approving the State
Budget for the following year, to reassess the actual
economic and financial situation in the state and to
decide whether the situation is still particularly grave,
and, in particular, whether the collection of the State
Budget revenue is still in such disorder that the state
is unable to perform its obligations. The legislator will
then need to decide whether, for the forthcoming
budget year, a legal regulation is needed to govern
payment of the reduced remuneration and pensions.

Ill. No dissenting opinions were attached to this
opinion.

Languages:

Lithuanian, English (translation by the Court).

Identification: LTU-2010-2-006

a) Lithuania / b) Constitutional Court / c) / d)
13.05.2010 / e) 04/08-11/08 / f) On investigation by
administrative courts into actions by the President of
the Republic and the Government and on the
dismissal of a member of the State Gaming Control
Commission / g) Valstybés Zinios (Official Gazette),
56-2766, 15.05.2010 / h) CODICES (English,
Lithuanian).

Keywords of the systematic thesaurus:

3.4 General Principles — Separation of powers .
4.4.3.2 Institutions — Head of State — Powers —
Relations with the executive bodies

4.7.9 Institutions — Judicial bodies — Administrative
courts .

Keywords of the alphabetical index:

Administrative courts, jurisdiction / President of the
Republic, activities / Government, action, review of
constitutionality / State power.

Headnotes:

A legal regulation that precludes investigation of the
actions of the President of the Republic and of the
Government by the administrative courts when these
actions are not under the control of the Constitutional
Court (such as a refusal by the government to adopt
a decision or to take a particular step) is in conformity
with the Constitution. The actions of the President or
the  Government, whereby state power s
implemented, cannot form the subject matter of an
administrative dispute under consideration in an
administrative court.

Summary:

I. Two administrative courts lodged a case with the
Constitutional Court, challenging the provisions
concerning the competence of administrative courts,
and in particular the exclusion of their competence
from investigating actions of the President of the
Republic and the Government which do not fall within
the remit of the Constitutional Court. The issue had
also arisen of a presidential decree on the dismissal
of a member of the State Gaming Control
Commission which was being contested before the
Court.

Il. The Court observed that the peculiarities of the
constitutional status of Parliament, the President of
the Republic, the Government, and the Judiciary with
respect to the implementation of state power and the
separation of state powers imply that these
institutions may not assume each others
constitutional powers. It follows, therefore, that the
courts to which various persons have applied with
petitions requesting investigation of actions by
Parliament, the President of the Republic, or the
Government may not assume the constitutional
powers of Parliament, the President of the Republic,
or the Government, by adopting corresponding
decisions for these institutions or placing them under
an obligation to pass acts connected to the
implementation of state power. The phrase “the
actions of the President of the Republic, the
Government (as a collegial body)” in the legislation
under dispute means actions whereby state power is
implemented. These actions should not be equated
with those falling under the category “public
administration” as set out in the Law on the
Proceedings of Administrative Cases. Administrative
courts decide on administrative cases concerning
disputes arising from administrative legal relations
which emerge inter alia during the performance of
public administration by state institutions. They do not
decide on disputes arising from other non-
administrative legal relations.
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Having stated that administrative courts may consider
cases concerning the consequences of failure to act
by the President or the Government which could give
rise to a breach of individual rights or freedoms, for
example in connection with compensation for
damage, the Constitutional Court also pointed out
that the disputed provision does not prevent
somebody who believes the actions of the President
or Government have resulted in a breach of his or her
rights and freedoms from implementing his right to
apply to court, which is entrenched in Article 30.1 of
the Constitution.

Concerning the presidential decree on dismissal of an
state officer, the Court noted that the powers of the
President of the Republic entrenched in Article 84.10
of the Constitution allow the legislator to determine
which state officials may be appointed and dismissed
by the President. The legislator must also establish
the grounds for their appointment and dismissal from
office. Under Article 84.10, requirements for state
officials who are appointed by the President of the
Republic must be established in laws, including
requirements of an ethical and moral nature. Thus,
officials must be of impeccable reputation. Their
conduct, whether or not it is related to the direct
performance of their duties, must not bring them or
the state institution where they work into disrepute.
The legislator, when establishing the grounds for
dismissal of such officials, must pay heed to the
constitutional principle of a state under the rule of law.
This means that state officials who violate the
Constitution and laws, who place personal or group
interests above those of society and discredit state
power by their actions, are legally accountable under
the procedure established by laws. The Constitution
does not tolerate any legal and factual situation which
would allow state officials and other persons with
responsibility for decisions of vital importance to
society and the state to act with impunity in the
manner outlined above. Dismissal from office is one
of the consequences of such actions.

Ill. No dissenting opinions were attached to the ruling.
Languages:

Lithuanian, English (translation by the Court).

Identification: LTU-2010-2-007

a) Lithuania / b) Constitutional Court / c) / d)
29.06.2010 / e) 06/2008-18/2008-24/2010 / f) On
state pensions of judges / g) Valstybés Zinios (Official
Gazette) / h) CODICES (English, Lithuanian).

Keywords of the systematic thesaurus:

4.7.8 Institutions — Judicial bodies — Ordinary courts .
5.4.14 Fundamental Rights — Economic, social and
cultural rights — Right to social security

5.4.16 Fundamental Rights — Economic, social and
cultural rights — Right to a pension .

Keywords of the alphabetical index:

Judge, independence / Court, independence / Judge,
status / Pension, judge / Term of office.

Headnotes:

The legislator is obliged to draw a distinction between
the social and material guarantees of judges,
according to the court system and level where the
judge works. In legislation governing the granting of
pensions to judges and the amount of pension
awarded, no account was taken of the specific
constitutional status of the Constitutional Court as an
independent court system, and the fact that
Constitutional Court justices are appointed for a
single nine-year term of office.

Summary:

I. The petitioner, the Vilnius Regional Administrative
Court, asked the Constitutional Court to investigate
the constitutional compliance of legal regulations
governing the granting of state pensions to judges.

Il. The legal regulation under dispute determines the
size of pension granted to judges in line with the
period of time they have worked as a judge (with a
“crescent” every five years). It means that those who
were justices of the Constitutional Court for the entire
nine-year term of office provided for in the
Constitution and who only have a nine-year work
record as a Constitutional Court justice, as well as
those whose work record spans between five and ten
years of work in other courts (irrespective of the court
system and level and therefore including the lowest
level of court) are granted judges’ state pensions by
applying the lowest percentage of the state pension
(i.e. 10 percent of the average remuneration for work
received by the judge). Article 6.2 of the Law on the
State Pensions of Judges sets out the procedure for
calculating the state pension for judges without a
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twenty-year work record in a judicial capacity, and the
amount of pension awarded. In formulating this
provision, no account was taken of the specific
constitutional status of the Constitutional Court as an
independent court system, and the fact that
Constitutional Court justices are appointed for a
single nine-year term of office. Therefore, the
requirement that stems from the Constitution,
specifically Article 109.2, to differentiate between the
social (material) guarantees of judges according to
the court system where the judge works is violated
and the imperative of justice arising from the
constitutional principle of a state under the rule of law
is denied.

The Court also emphasised that the legal regulation
establishing a differentiation of judges’ state pensions
focusing on a work record of five years as a judge
creates preconditions to make a completely equal
level of pension for judges with work records of very
different durations, and at the same time it creates
preconditions whereby judges with very little
difference in the duration of their working lives will be
granted pensions of very different amounts. This legal
regulation is not, therefore, in Iline with the
constitutional concept of the state pension of judges
as a social and material guarantee for them upon the
expiry of their powers, and the provisions of
Article 109.2 of the Constitution and the requirements
of justice, proportionality, and reasonableness which
stem from the constitutional principle of a state under
the rule of law.

When the legislature is enacting legislation which sets
out the maximum amount of pension and methods of
establishing the amount, it must bear in mind the fact
that state pension for judges is a social (and material
guarantee for them when their powers expire. It
stems from the Constitution and is not only protected
under Article 109 of the Constitution, but also under
Article 52. This social and material guarantee must
also reflect the gravitas and constitutional status of
the judge. It must be real, not simply nominal. Any
other interpretation would deny the essence and
purpose of the state pension as a social and material
guarantee for a judge at the end of his or her term of
office. It could result in deviation from the
requirements arising from the Constitution (in
particular Article 109.2) and the constitutional
principle of a state under the rule of law.

Where there are fundamental changes in the national
economic and financial situation and special
circumstances have arisen, such as an economic
crisis or a natural disaster, there may be insufficient
funds to perform the functions of the state and to
satisfy the public interest. It follows that there may
then be insufficient funds to fulfil the financial needs

of the court system. In such circumstances, the
legislator may make changes to the legal regulation
governing remuneration and pensions, and enact
legislation which may be less favourable to those
affected, if this is necessary in order to ensure the
vital interests of society and the state and to protect
other constitutional values. Judges’ remuneration and
pensions may also be reduced. If, in difficult and
economic times, it was not possible to cut back only
on court financing or only to reduce judges’ pay and
pensions, it would mean that courts were being
singled out from other bodies which implement state
power, and judges from among the ranks of those
who implement power in corresponding institutions of
state power. The consolidation of such an exceptional
situation for courts and judges would not be in line
with the requirements of an open, fair and
harmonious civil society and of the imperatives of
justice.

Languages:

Lithuanian, English (translation by the Court).

Identification: LTU-2010-2-008

a) Lithuania / b) Constitutional Court / c) / d)
30.06.2010 / e) 13/04-21/04-43/04, 38/04-39/04 / f)
On the construction of the Constitutional Court rulings
on the extension of a judge’s powers / g) Valstybés
Zinios (Official Gazette), 79-4078, 03.07.2010 / h)
CODICES (English, Lithuanian).

Keywords of the systematic thesaurus:

4.7.4.1.4 Institutions — Judicial bodies — Organisation
— Members — Term of office .

4.7.4.1.5 Institutions — Judicial bodies — Organisation
— Members — End of office .

Keywords of the alphabetical index:

Judge / Judge, retirement, age / Term of office,
extension.

Headnotes:

During the period of extension of his powers, a judge
may administer justice as a “fully-fledged judge, (for
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example as a judge, a judge-rapporteur, and a
member of the college) in other cases assigned to
him after his powers have been extended, but only
until the consideration of certain cases, which was not
finished at the date his powers were extended, is
complete.

Summary:

I. The Siauliai Regional Court and the Supreme Court
of Lithuania, the petitioners, asked the Constitutional
Court to interpret the official constitutional doctrinal
provisions which are related to the extension of a
judge’s powers. Specifically, clarification was
requested as to whether the phrase “fully-fledged
judge”, formulated in Constitutional Court rulings,
means that the judge only enjoys fully-fledged powers
in the concrete cases indicated in the decree of the
President of the Republic on the extension of powers
of the judge. Clarification was also needed of the
provision to the effect that the judge, during the
extension period, must receive the same workload as
other judges of that court and whether this meant
that, during the extension period, as long as the
cases indicated in the presidential decree were not
completed, he could act as a judge, judge-rapporteur
or member of the college in other cases not indicated
in the decree.

Il. One of the guarantees of the independence of the
judge entrenched in the Constitution is the guarantee
of the term of his powers. The guarantee of the
inviolability of the term of powers of the judge is also
important because of the fact that a judge, whatever
political forces are in power, must remain indepen-
dent and unaffected by a possible change in political
power. The Constitution does not rule out the
enactment of legal regulation which would allow a
judge whose term of office has expired or who has
reached the pensionable age stipulated by law to
allow him to remain in office for a certain period of
time until the consideration of certain cases (the
consideration of which was not finished at the date
when the judge’s term of office expired or he reached
pensionable age). This type of exceptional legal
regulation would be constitutionally grounded.
Without it, the decision-making process in
corresponding cases - administration of justice -
would slow down, individual rights and legitimate
interests would be jeopardized and certain
constitutional values undermined.

The extension of a judge’s powers is allowed only in
exceptional cases and a decree by the President of
the Republic is required (or a Parliamentary
resolution in the case of the extension of the powers
of a justice of the Supreme Court). Any other
interpretation would give rise to problems. For

example, on the day his term of office expired, the
judge might be coming to the end of the consideration
of a complicated matter, where most of the
procedural actions are already complete and certain
final actions require completion, such as the adoption,
drawing up and promulgation of the final decision.
Once the judge finishes the consideration of those
cases which he had not finished considering at the
date when his term of office expired or he reaches
pensionable age, he must be dismissed from office
and his powers must be discontinued under the
established procedure directly the legal event
described above occurs (once consideration of the
cases to which the term of the extension of powers of
the judge is related is finished. Consequently, such a
judge must be dismissed from office and he may no
longer consider any other cases (including those
assigned for his consideration as a fully-fledged judge
during the period of the extension of his powers and
the consideration of which was not complete at the
point when the consideration of the cases to which
the term of the extension of his powers is related, had
ended).

lll. One dissenting opinion was attached to this
decision.

Languages:

Lithuanian, English (translation by the Court).
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Mexico
Supreme Court

Important decisions

Identification: MEX-2010-2-009

a) Mexico / b) Supreme Court / c) First Chamber / d)
26.06.2002 / e) 166 / f) Contradicting Resolutions
21/2001-PS Between the Third Collegiate Civil Court
of the Sixth Circuit and the Thirteenth Collegiate Civil
Court of the First Circuit / g) Semanario Judicial de la
Federacion, Tome XVII, February 2003, 175; IUS
184, 862; Relevant Decisions of the Mexican
Supreme Court, 489-490 / h).

Keywords of the systematic thesaurus:

5.3.13.1.2 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Scope — Civil proceedings .

5.3.13.17 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Rules of evidence .

Keywords of the alphabetical index:

Evidence, accounting,
compensation, calculation.

expertise / Interest,

Headnotes:

Whenever interests are claimed in a commercial
lawsuit and accounting knowledge is required to
make a decision, it is not necessary to clarify the way
to calculate it nor to attach evidence such as an
expert accounting report.

Summary:

I. The First Chamber of the Supreme Court
considered that there was a contradiction between
the opinions of the Sixth Circuit Civil Court and the
First Circuit Civil Court, with regard to the
interpretation of Article 1348 of the Code of
Commerce. The first of these courts argued that the
aforementioned Article, which regulates the execution
of a sentence in commercial proceedings, does not
set forth any evidential opportunity at all, as a result
of which the settlement is performed in accordance

with the proof that was already presented in the
course of the hearing. The other court claimed that, in
the processing of incidents, when it becomes
necessary to present proof, the judge is obliged to
grant a period of time for answering complaints in
order to demonstrate the incidental action or
exception, which means it is not necessary for the
plaintiff to present, along with the demand, the correct
net amount regarding ordinary interest and late
payment charges claimed.

The subject in dispute consisted of determining
whether or not, in accordance with Article 1348 of the
Code of Commerce, the amount and the means of
quantifying interest should be specified when the
initial claim brief is filed.

Il. The First Chamber, for its part, resolved that its
own criterion should prevail as jurisprudence,
coinciding with the one upheld by the First Circuit
Thirteenth Collegiate Civil Court. In effect, the Judges
of the First Chamber resolved that the ordinary
interest and late payment charges should, as they are
part of the principal, be claimed in the respective
initial claim brief, as the Judge will be in charge of
setting the net amount or the basis for the
quantification thereof for the sentence execution
period. Regardless of the subject, when it is
necessary to present proof in the processing of
incidents, the judge shall be obliged to grant a period
of time for answering complaints in order for the
parties to demonstrate their incidental intention. As a
result, if the law does not require the plaintiff to attach
to his claim the expert accounting report, nor the
methods for calculating the aforementioned interest,
then the Judge must grant the aforementioned period
of time for answering complaints to the parties, in
order to demonstrate his actions and exceptions in
the respective incident.

The Chamber concluded that to uphold the contrary,
in other words, to demand that the plaintiff attach the
expert’s report or mechanics for calculating interest to
his claim, would be an imposition upon him or her of a
procedural burden not set forth in the law, which
would entail prejudice, not set forth in the law either,
in the event of noncompliance.

Languages:

Spanish.
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Identification: MEX-2010-2-010

a) Mexico / b) Supreme Court / c) Plenary / d)
12.07.2002 / e) 167 / f) Constitutional controversy
32/2002 / g) Semanario Judicial de la Federacion,
Tome XVI, July 2002, 469, 998, 999, 1000; IUS 186,
551; 186, 657; 186, 580; 186, 581; Relevant
Decisions of the Mexican Supreme Court, 491-493 /
h).

Keywords of the systematic thesaurus:

4.4.3.1 Institutions — Head of State — Powers —
Relations with legislative bodies
4.6.2 Institutions — Executive bodies — Powers .

Keywords of the alphabetical index:

Competence, legislative / Executive, powers to initiate
legislation / Tax, exemption, competence.

Headnotes:

The power to set forth tax exemptions pertains
exclusively to the Legislator and not to any other
power.

Summary:

I. By means of a constitutional dispute, the House of
Representatives of Congress demanded the
annulment of the “Decree exempting payment of
taxes and extending the aforementioned tax
incentive”, issued by the President and extended by
the Minister of Finance and Public Credit. Article 1,
and temporary Articles 1 and 2, were challenged on
the grounds that they infringed Articles 28.1, 31.I1V;
49, 72.f, 73.VIl, 741V and 30 of the Federal
Constitution.

. The Supreme Court -considered that the
aforementioned decree, issued by the President
under Article 39.I of the Federal Tax Code,
temporarily exonerating taxpayers who used
sweeteners other than cane sugar from paying a
special tax on production and services (IESPS),
infringed the aforementioned Article as well as
Article 89.1 of the Constitution, because it had been
issued without any of the extraordinary situations
derived from natural, social, or economic phenomena,
as required by law. In other words, these are
unforeseeable events that the legislator could not
have been aware of when he created the tax.

Article 39.1 of the Federal Tax Code, certainly
empowers the President to temporarily exonerate

certain regions or groups of persons from paying of
taxes, through resolutions of a general nature,
whenever any natural, social, or economic
phenomena that the Legislator was unable to foresee
when the tax was set forth, affects or may affect the
economic circumstances of a region of the country, a
field of activity, the production or sale of products or
the performance of an activity. Given that this power
does not entail the setting forth of tax exemptions, the
decision to exonerate certain taxpayers or regions
from paying a tax and its accessories must be
justified with one of the aforementioned suppositions.

Article 73.VIl of the Constitution sets forth that
Congress is empowered to set, through laws, the
taxes necessary to cover the public budget. On the
other hand, Article 89, Article| of the Constitution
obliges the Federal Government to collect such taxes
in accordance with these laws. Therefore, when
Article 39.1 of the Federal Tax Code allows the
exoneration of certain taxpayers in relation to taxes
and accessories, in either partially or in full, for a
given time, provided that emergency situations arise
and through the issuance of resolutions of a general
nature, this power is limited to exonerating said
taxpayers from payment, but does not amount to the
setting forth of tax exemptions, which is a function
that corresponds exclusively to the Legislature in
terms of setting taxes.

In effect, Articles 31.1V; 49, 50, 70 and 73.VIl of the
Federal Constitution, set forth that only the
Legislature may, in a law, specify taxes and their
basic elements. This principle of legal reserve is
reiterated under Article 28.1 of the Constitution,
insofar as it indicates that exemptions are prohibited
“in the terms and conditions set by law.” If tax
exemption consists of exonerating certain individuals
from their tax obligations for reasons of fairness,
convenience, or economic policy, which would affect
the generation and amount of such obligations, it
follows that the exemption is incorporated into the tax
system, so that the approval, configuration, and
scope thereof must be performed only by laws in a
formal and material manner.

In conclusion, the Court declared that temporary
Articles 1 and 2 of the challenged decree were invalid.

Languages:

Spanish.
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Identification: MEX-2010-2-011

a) Mexico / b) Supreme Court / c) Plenary / d)
06.10.2002 / e) 171 / f) Constitutional controversy
82/2001 / g) Semanario Judicial de la Federacion,
Tome XVI, September 2002, 1136; IUS 185, 941;
Relevant Decisions of the Mexican Supreme Court,
503-504 / h).

Keywords of the systematic thesaurus:

3.4 General Principles — Separation of powers .

4.1.1 Institutions - Constituent assembly or
equivalent body — Procedure .

4.5.8 Institutions — Legislative bodies — Relations
with judicial bodies

4.7.1 Institutions — Judicial bodies — Jurisdiction .

Keywords of the alphabetical index:

Constitution, amendment, validity / Supreme Court,
admissibility, decision, incompetence.

Headnotes:

The process of reforming and adding to the Federal
Constitution is not under jurisdictional control.

Summary:

. The Supreme Court, decided to dismiss
constitutional controversy 82/2001, which had been
filed to challenge the procedure for making reforms
and additions to the Federal Constitution in the field
of the rights of indigenous peoples. Article 105.1 of the
Federal Constitution, as well as a number of
explanations of the grounds and judgments in
connection with reforms of the Constitution, set forth
that the legal grounds of the constitutional
controversy involve protecting the scope of powers of
the state agencies derived from the federal system
and from the principle of the division of powers, as a
result of any acts or general provisions that
contravene the fundamental norms; that is to say, to
acts in the strictest sense of the word, and ordinary
laws and regulations (federal, local or municipal) and
even international agreements.

Il. The aforementioned constitutional Article does not
contemplate, among the agencies, authorities or
bodies that can be a party to a constitutional
controversy, or the Constitutional Reform Body — set
forth under Article 135 of the Constitution — for his is
not a body of the same nature as those to which the
functions of government are entrusted, in addition to
the fact that it comprises federal and local bodies, as
it is exclusively responsible, as is established in the

Federal Constitution, for agreeing to reforms thereof
and additions thereto, thus establishing the powers
and competencies of government agencies, without
this referring to constitutional regulation either, given
that Article 105.1 of the Federal Constitution refers to
“general provisions”.

Similarly, Article 135 of the Constitution considers
that the procedure for making reforms and additions
to the Federal Constitution is not subject to
jurisdictional control, given that the function
performed by the Congress in accepting on modifica-
tions, or by the state legislatures in approving them,
and the former or the Permanent Committee in
counting the votes of the local legislators along with, if
applicable, the declaration of approval of constitu-
tional reforms, is not by nature isolated from ordinary
agencies that have been established, but lies in the
extraordinary nature of the constitutional Reform
Body, by carrying out a function of a purely constitu-
tional nature not comparable to that of any partial
legal order. This amounts to a sovereign function that
is not subject to any type of external control, because
the guarantee of an agency lies in its own complex
make-up and constitutional powers.

Languages:

Spanish.

Identification: MEX-2010-2-012

a) Mexico / b) Supreme Court / c) First Chamber / d)
22.11.2002 / e) 177 | f) Contradicting Resolutions
104/2001 — PS Between the First Collegiate and
Second Collegiate Criminal Courts of the Third Circuit
/ g) Semanario Judicial de la Federacién, Tome XVII,
February 2003, 96; IUS 184, 957; Relevant Decisions
of the Mexican Supreme Court, 521-522 / h).

Keywords of the systematic thesaurus:

3.12 General Principles — Clarity and precision of
legal provisions .

3.14 General Principles — Nullum crimen, nulla
poena sine lege.

4.11.1 Institutions — Armed forces, police forces and
secret services — Armed forces .
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Keywords of the alphabetical index:

Arm, munition, use, control / Arms, right to bear,
limitation / Arm, possession, unlawful.

Headnotes:

The possession of cartridges for weapons for
exclusive use by the National Army, Navy, and Armed
Forces is punishable in terms of the Firearms and
Explosives Act.

Summary:

I. The Third Circuit Criminal Court considered atypical
that the offense of possessing ammunition for the
exclusive use of the National Army, Navy, and Air
Force for the Firearms and Explosives Act did not
specify the number of cartridges that an individual
may legally possess. Whenever an individual was
deemed to be in possession of a number of cartridges
exceeding the legal maximum number permitted, the
respective punishment was in accordance with that
contemplated under Article 83 Quat, Section Il of the
Firearms and Explosives Act by way of a sanction
established for all firearms referred to under
Article 11.c to 11.f. However, neither the Firearms
and Explosives Act nor its regulations contemplated
the circumstances or peculiarities necessary to
actually set the figure. The Third Circuit Criminal
Court was of the opinion that the possession of
firearm cartridges for exclusive use was punishable
irrespective of the number of cartridges. The fact that
possessing and carrying firearms for the exclusive
use of the Army was prohibited necessarily meant
that any possession of cartridges, independently of
their number, complied with that established under
numeral 83 Quat, Sections | and Il in relation to
Article 11.a, 11.b, 11.c and 11.f of the aforementioned
federal law.

. The First Chamber of the Supreme Court
concluded that there was a discrepancy between the
two criteria in terms of whether the possession of
cartridges for the exclusive use of the National Army,
Navy and Air Force was punishable or not. The
Chamber then indicated that following a systematic
interpretation of Articles 9, 10, 10bis, 11, 50, 77,
Sections | and 1V, and 83 Quat of the Firearms and
Explosives Law it was evident that the possession of
firearm cartridges for the exclusive use of the
National Army, Navy and Air Force was characterised
under the last Article invoked. Its first Section
contemplated the number of cartridges for the
weapons mentioned in Article 11.a and 11.b of the
respective Law while Section Il mentions those for the
weapons mentioned in Article 11.c to 1l.e. In both

cases, irrespective of numbers, only members of the
armed forces or authorised individuals may possess
firearms as established in the last paragraph of
aforementioned Article 11.

The Chamber emphasised that a systematic
interpretation of Articles 9, 10, 10bis, 11, 50, 77,
Sections | and IV and 83 Quat of the Firearms and
Explosives Law made it evident that it was not the
legislators wish for individuals to carry or possess
firearms reserved for the exclusive use of the Army,
Navy and Armed Forces, or the accompanying
ammunition in the form of cartridges. For this reason,
the possession of such cartridges could be
susceptible to the penalties contemplated under the
latter numeral mentioned above. Although the Law
did not establish a specific number of cartridges
corresponding to weapons of exclusive use, this was
in response to the fact that possessing or carrying
this type of weapon is considered an offence
whenever the carrier or owner of such weapons does
not belong to the armed forces. Thus if the individual
is not authorised to possess or carry such weapons,
neither can he be authorised to possess or carry the
related cartridges. The Chamber also clarified that the
expression “amounts in excess of those permitted” as
in Section | of aforementioned numeral 83 Quat,
should not be interpreted in a grammatical fashion
but, rather, in its systematic sense. Following the
premise that the legislator expressly prohibited
individuals from possessing or carrying weapons
reserved for the use of the armed forces, it may be
concluded that the possession of cartridges, which
are accessories of such weapons, is also prohibited.
Therefore, the possession of any number of
cartridges may be punished.

Languages:

Spanish.

Identification: MEX-2010-2-013

a) Mexico / b) Supreme Court / c) First Chamber / d)
07.02.2003 / e) 178 / f) Contradicting Resolutions
114/2001-PS Between the Third Collegiate and Fifth
Collegiate Criminal Courts of the First Circuit / g)
Semanario Judicial de la Federacién, Tome XVII,
April 2003, 9; IUS 184, 531; Relevant Decisions of
the Mexican Supreme Court, 523-525 / h).
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Keywords of the systematic thesaurus:

5.3.5.1.1 Fundamental Rights — Civil and political
rights — Individual liberty — Deprivation of liberty —
Arrest .

5.3.13.1.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Scope — Criminal proceedings
5.3.13.25 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Right to be informed about the
charges .

Keywords of the alphabetical index:

Crime, qualification / Criminal procedure, preparatory
phase, guarantee / Arrest, warrant, offence,
gualification, requirement / Detention, lawfulness.

Headnotes:

The modalities or qualification of the offence must be
included in the arrest warrant.

Summary:

I. The First Circuit Criminal Law Courts analysed the
contents of Article 19 of the Federal Constitution and
Article 122 of the Federal District Code of Penal
Procedures and reached contradicting conclusions.

One of the First Circuit Criminal Courts was of the
opinion that the arrest warrant should include a study
of the classification as a basis for the defense of the
accused, as well as the offence imputed, along with
the place, time and circumstances surrounding its
execution, and the information resulting from the
preliminary investigation. This should suffice to prove
the body of the crime and to support the probable
responsibility of the accused (who must be certain
that the elements in question are accredited). Another
Court maintained that the arrest warrant need not
include the type of offense and should only indicate
details of the accused, place, time and circumstances
surrounding the execution of the crime, as well as
other information provided by the preliminary
investigation that should be sufficient to accredit the
body of the crime and the probable responsibility of
the defendant.

II. The First Chamber of the Supreme Court
determined the existence of contradicting opinions
and decided that its criterion should prevail through
jurisprudence.

Article 19.1 of the Federal Constitution, reformed by
public decree and published in the Official Gazette on
8 March 1999, establishes the following:

No detention by the judicial authorities should exceed
72 hours as from the moment the defendant is
brought before the authorities without the support of
an arrest warrant showing: the alleged offence; place,
time and circumstances surrounding the execution of
such offence, and the information provided by the
preliminary investigation, which must suffice to prove
the body of the crime and the probable responsibility
of the accused.

A study of this numeral leads to the conclusion that
for the accused to have legal confidence in the
proceedings undertaken against him, the judicial
authorities should not, when issuing the arrest
warrant, limit their action to the study of aspects
relating to the body of the crime and the probable
responsibility of the defendant. They should also
analyse the type or classification of the offence in
question irrespective of whether such modalities can
be proven in the course of the respective lawsuit and
independently of the decision adopted to define the
degree of responsibility of the accused; it is precisely
during such proceedings that the accused is allowed
to exercise the legitimate right to present evidence
and make the declarations he deems convenient.

The First Chamber decided that the study into the
type or classification of offence should be undertaken
at the time the arrest warrant is issued, irrespective of
whether such classification is accredited or discarded
in the course of the proceedings; i.e., should the
judge adopt a judgment on an offence, differing on
the degree to that originally envisaged in the
aforementioned proceedings, the judge may then
analyse the degree or the classifications on the basis
of the evidence leading him to such conclusion. In the
judgment issued in the above terms, the judge may
even refer to the material facts that were the object of
the investigation provided that the prosecuting
authorities have reached accusatory conclusions and
may change the classification given to the offence in
the warrant of arrest, provided that the defendant’s
defense with regard to the new classification is heard
during the proceedings.

In short, the First Chamber ruled that, in accordance
with the aforementioned guidelines, in order to protect
the legitimate and full right of the defendant’s defense
and to ensure that the defendant has full legal
confidence in the proceedings, the acting judge
should, in principle, specify in the arrest warrant not
only the basic or fundamental type of alleged offence
or offences, but should also indicate the related
modalities, aggravating circumstances or co-related
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Mexico

classifications invoked by the prosecuting authorities.
Alternatively, should the acting judge determine that
evidence brought forward in the proceedings serves
to corroborate the existence of classifications other
than those contained in the aforementioned warrant
of arrest, this may be reflected in the related
judgment adopted, following a hearing with the
accused.

Finally, the First Chamber ruled that whenever the
type of offence indicated on the arrest warrant cannot
be accredited during the proceedings, but a more
serious classification is considered, it is then the
responsibility of the prosecuting authorities to lay this
down in its report. On the other hand, in the event
that it is possible to accredit a less serious modality
but not the one in question, it is then the responsibility
of the judge to determine this in his or her judgment.

Languages:

Spanish.

Identification: MEX-2010-2-014

a) Mexico / b) Supreme Court / ¢) First Chamber / d)
04.03.2003 / e) 181 / f) Constitutional controversy
11/2002 Judicial Branch of the State of Tlaxcala / g)
Semanario Judicial de la Federacion, Tome XVII,
March 2003, 1305; 184, 621; Relevant Decisions of
the Mexican Supreme Court, 533-534 / h).

Keywords of the systematic thesaurus:

3.4 General Principles — Separation of powers .
4.7.4.1.2 Institutions — Judicial bodies — Organisation
— Members — Appointment .

4.7.4.1.6.1 Institutions - Judicial bodies -
Organisation - Members - Status -
Incompatibilities

5.3.13.14 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Independence .

Keywords of the alphabetical index:

Judge, aptitude, requirement / Judge, qualifications /
Judicial independence.

Headnotes:

Political factors must not interfere in the appointment
of judges.

Summary:

I. Through a constitutional controversy, the State of
Tlaxcala Judiciary challenged the decision made by
the governor of the aforementioned state to appoint
Hugo Morales Alanis as Magistrate of the Superior
Court. The latter had served as the government's
Deputy Technical Minister in the year prior to his
appointment as Magistrate. According to the plaintiff,
the appointment made by the governor contravened
Articles 116 and 95 of the Federal Constitution
because it allegedly represented the governor’'s wish
to have a representative within the Judiciary. This
was contrary to the autonomy and independence of
the State Court and the separation of powers
principle.

II. The Supreme Court emphasised that under
Article 116.111 and Article 95.1 to V of the Constitution, it
was clear that, in order to guarantee the independence
of Magistrates and Judges in the exercise of their
duties, local constitutions are required to establish
conditions governing the appointment, training and
permanence of such Magistrates and Judges; State
Magistrates are obliged to fulfill the requirements
indicated under Sections | to V of Article 95; and no
person who has served as Deputy Minister, public
prosecutor, or local representative or in equivalent
positions in their respective entities in the year prior to
their designation may be appointed.

Article 116.111 of the Federal Constitution was reformed
on 31 December 1994. On that occasion, the body
responsible for reviewing the Constitution sought to
strengthen the independence of Federal Judiciary
entities to ensure that political factors did not interfere
in the appointment of Magistrates. In this sense, the
third paragraph of Section III Article 116 of the Federal
Constitution ruled out the possible appointment of
Magistrates who had served as deputy ministers or
their equivalent, public prosecutors, or local representa-
tives of their respective states during the year prior to
appointment.

Articles 1, 2, 5, 10, 17 and 18 of the Internal
Regulations of the State of Tlaxcala Ministry of the
Interior make it evident that the Head of the State
Technical Ministry cannot and should not be
considered equivalent to a state minister for, as
established in the aforementioned articles, the
government’s Chief Advisor is appointed by the
minister with prior authorisation from the state
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governor — though not directly appointed by the latter.
Moreover, the aforementioned Deputy Technical
Minister is directly responsible to the state’s Ministry of
the Interior and is thus subordinate to the head of such
entity. In any case, the equivalent to the minister
referred to under Article 116 of the Federal
Constitution is an officer with authority and responsi-
bility analogous to that of a minister; that is to say,
those considered equal to a minister are those who
despite not being textually mentioned in the cited
norms — 1, 10-12, 14-17 and 24 of the Tlaxcala Public
Administration Act — are, like the State Ministers,
subject to impeachment proceedings and freely
appointed by the State governor and Heads of an
agency of the executive branch.

It is therefore evident that Hugo Morales Alanis did
not, prior to his appointment as Judge of the State of
Tlaxcala Superior Court, serve in any position equal
to minister, Public Prosecutor, or local representative;
the allegedly unconstitutional acts did not invade the
autonomy of the State of Tlaxcala Judiciary or
contravene that contemplated in the precepts
analysed as part of the Federal and State of Tlaxcala
Constitutions.

Languages:

Spanish.

Identification: MEX-2010-2-015

a) Mexico / b) Supreme Court / c) First Chamber / d)
19.03.2003 / e) 182 / f) Contradicting opinions
81/2002-PS, between the Second and Third
Collegiate Courts of the Twenty-third Circuit / @)
Semanario Judicial de la Federacién, Tome XVII,
April 2003, 88; IUS 184, 341; Relevant Decisions of
the Mexican Supreme Court, 535-536 / h).

Keywords of the systematic thesaurus:

5.3.4 Fundamental Rights — Civil and political rights —
Right to physical and psychological integrity
5.3.13.1.2 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Scope — Civil proceedings .

5.3.13.17 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Rules of evidence .

5.3.32 Fundamental Rights — Civil and political rights
— Right to private life

Keywords of the alphabetical index:

Damage, irreparable / DNA, testing, data, access /
Evidence, admissibility / Expert, opinion / Parentage,
right to know.

Headnotes:

The admission and presentation of expert genetic
evidence in paternity proceedings affect the funda-
mental rights of the individual. A decision to ask for
such evidence must be taken on the basis of a court
order which can be challenged.

Summary:

I. The contradicting Resolutions of the Second and
Third Collegiate Courts of the Twenty-third Circuit
were the following: one resolution maintained that the
admission of expert evidence to identify the genetic
imprint (DNA) of an individual in paternity proceed-
ings does not bring irreparable consequences for the
defendant and does not affect his individual rights,
while the other maintained that the afore-mentioned
expert evidence was liable to affect the fundamental
rights of the defendant given that samples of organic
matter needed to be taken from the defendant to be
able to present such evidence. This could jeopardise
the physical well-being of the individual in an
irreparable way.

Il. Having determined the existence of such a conflict
of Resolutions, the First Chamber of the Supreme
Court undertook to consider whether the admission
and presentation of the expert genetic evidence
accepted by a First Instance Judge could bring
irreparable consequences potentially affecting the
fundamental rights of the individual.

The First Chamber established that unrestricted
authorisation to take DNA samples from an individual
could be considered an invasion of the individual's
privacy, as it could potentially bring to light other
genetic factors unrelated to a paternity lawsuit
registered in the reports of the experts and held in
records. Anyone consulting such files might become
aware of such information, to a certain degree
undermining the right to privacy, freedom and
physical well-being.
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Likewise the First Chamber decided that admitting
and ordering the presentation of expert genetic
evidence, with its inherent implications, does affect
the individual in question even though it might appear
a routine process. The fact is that in order to take a
sample of organic matter required for purposes of
presenting evidence, the individual's presence is
required in a given place at a given time to have the
respective tests done and laboratory tests and
samples taken. This affects the individual irreparably
for even if the outcome of the related lawsuit should
favor the individual, the organic tissue removed to
present the evidence cannot be recovered. The
legally transcendent fact is that the right to privacy,
freedom, and physical well-being cannot be
redressed by merely obtaining a favorable outcome in
the related proceedings.

The prevailing ruling issued by the First Chamber was
that, whenever an ordinary civil lawsuit involves
paternity issues, a court order must be issued
admitting the presentation of expert evidence aimed at
identifying the genetic imprint and accrediting whether
a parental link can be established by inbreeding. Such
an act must be considered an irreparable act that
potentially violates the fundamental rights of an
individual. Thus, such a court order can be submitted
to an immediate constitutional analysis through indirect
relief proceedings, in terms of Article 107.11l.b of the
Federal Constitution, and Article 114.1V of the Amparo
Law.

The Court’s ruling was accounted for by the fact the
expert evidence in question is special and its
presentation requires the taking of organic tissue and
blood samples to obtain a scientifically supported
DNA match; i.e., a genetic imprint. This allows not
only the existence of a parental tie to be established
but also other genetic characteristics inherent to any
individual who undergoes this test. Such information
may be totally unrelated to the lawsuit in question and
could potentially reveal another type of hereditary
genetic condition in the individual tested — but such
information is private.

Languages:

Spanish.

Morocco
Constitutional Council

Important decisions

Identification: MAR-2010-2-001

a) Morocco / b) Constitutional Council / c) / d)
21.03.2005 / e) 606/05 CC / f) / g) Bulletin officiel (in
Arabic), no. 5308, 14.04.2005; Revue du Conseil
constitutionnel, 7/2007 / h) CODICES (French).

Keywords of the systematic thesaurus:

4.5.2.2 Institutions — Legislative bodies — Powers —
Powers of enquiry .

4.5.7 Institutions — Legislative bodies — Relations
with the executive bodies

4.10 Institutions — Public finances .

4.10.5 Institutions — Public finances — Central bank .

Keywords of the alphabetical index:

Monetary policy / Parliament, Standing Committee on
Finance / Central bank, hearing of the governor.

Headnotes:

The central bank of Morocco is a public entity which,
in view of its specific characteristics, cannot be
included in the category of public institutions. Its
governor is not an “assistant” within the meaning of
Article 42 of the Constitution and can therefore be
heard directly by parliamentary committees at their
request. Under Article 66 of the Constitution, the
setting of monetary policy is the responsibility of the
Cabinet chaired by the King.

Summary:

I. The application from the Prime Minister from which
this decision originated asks the Constitutional
Council to declare unconstitutional the provisions of
Article 58 of the Law establishing the statutes of Bank
Al-Maghrib (central bank of Morocco) relating to the
hearing of its governor “by standing committees on
finance, either at their request or at the governor's
request, on matters relating to monetary policy and
the activity of public credit institutions and the like”.




Morocco 335

II. The Constitutional Council examined the
application submitted to it first from the angle of the
procedure leading to the hearing of the governor by
the committees in question, then from the angle of the
purpose of the hearing.

On the first point, the Constitutional Council examined
first the case of a hearing at the request of the
governor himself, then that of a hearing at the request
of a committee.

With regard to the first case, the Constitutional
Council considers that, in establishing a link between
the right of access to committee meetings and the
right to participate in the proceedings of Parliament,
the Constitution does not permit the assertion that the
governor has access, in that capacity, to the sittings
of both Houses of Parliament and to the meetings of
their standing committees. Consequently, he cannot
be heard by those committees at his own request.

With regard to the second case, the Constitutional
Council — arguing that no ruling can be made as to
the constitutionality of the hearing of the governor at
the request of committees, except on matters relating
to the missions and statutes of the central bank of
Morocco, and concluding on that basis that it is a
public entity which, in view of its specific
characteristics, cannot be included in the category of
public institutions — asserts that its governor is not an
“assistant” within the meaning of Article 42 of the
Constitution and can therefore be heard directly by
committees at their request, and points to the
requirement to notify the Minister of Finance, who is
entitled to attend such hearings.

On the second point, the Constitutional Council
criticises the expression “matters relating to monetary
policy”, stated as the purpose of the hearing, insofar
as it is likely to be interpreted as referring to the
setting of monetary policy, which, under Article 66 of
the Constitution, is the responsibility of the Cabinet
chaired by the King.

Languages:

Arabic, French (translation by the Constitutional
Council).

Identification: MAR-2010-2-002

a) Morocco / b) Constitutional Council / c) / d)
23.09.2007 / e) 659/07 CC / f) Declaration of assets
by members of the Constitutional Council / g) Bulletin
officiel (in Arabic), no. 5571, 22.10.2007; Revue du
Conseil constitutionnel, 8/2008 / h) CODICES
(French).

Keywords of the systematic thesaurus:

1.1.3 Constitutional Justice —  Constitutional
jurisdiction — Status of the members of the court
5.2 Fundamental Rights — Equality .

Keywords of the alphabetical index:

Assets, declaration / Constitutional Council, member,
assets, declaration, refusal / Constitutional Council,
member, loss of office.

Headnotes:

The penalty for failure of a member of the
Constitutional Council to declare his or her assets
must not entail the loss of his or her office. That
penalty should be accompanied by as many
guarantees as possible, giving rise to a fresh
opportunity for the member concerned to declare his
or her assets.

Further, where a member of the Constitutional
Council has failed to comply with the requirement to
declare his or her assets, the imposition of two
disproportionate penalties which differ according to
whether the offence was committed at the time of
appointment, during the period of office or on its
expiry, despite the fact that the same offence is
involved, constitutes a violation of the constitutional
principle of equality.

Summary:

I. The Prime Minister lodged an application with the
Constitutional Council asking it to review the
constitutionality of Organic Law no. 49-06 on the
declaration of assets by members of the
Constitutional Council, in accordance with the last
paragraph of Article 58 and the second paragraph of
Article 81 of the Constitution.
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The law in question contains four articles dealing
successively with:

- the introduction in Title Il entitled “Operation of the
Constitutional Council” of a Chapter Vbis entitled
“Loss of parliamentary status for failure to declare
assets”;

- the body responsible for receiving declarations of
assets;

- the resignation of members of the Constitutional
Council who refuse to submit a declaration of
assets;

- and transitional provisions relating to the schedule
for enforcement of the law in question.

II. The Constitutional Council declared certain
provisions of the law unconstitutional, arguing as
follows:

The legislature has opted for the most severe penalty
against members of the Constitutional Court who fail
to declare their assets, namely loss of office, such
penalty being motivated by the need to make politics
more ethical in the interests of the nation and the
proper functioning of its institutions, the responsibility
for its imposition lying with the Constitutional Council.
Having regard to the fact that members of the
Constitutional Council belong to an institution
responsible for regulating the operation of public
authorities, and taking into account the importance of
this body's decisions in the constitutional system and
the legal effects flowing from them under Article 81 of
the Constitution, that penalty should be accompanied,
through the procedure employed, the measures
adopted and the nature of the institution empowered
to decide the fate of members of the Constitutional
Council, by as many guarantees as possible,
including provision, during the referral stage and
before the decision is taken to dismiss the member
concerned, for a further opportunity to submit the
declaration of assets, in order to make the decision in
guestion as safe as possible.

The fact that when a case of failure by a member of
the Constitutional Council to respond to a warning is
referred to that body, it is not empowered to receive
that member's declaration within an additional period
of time fixed by it, ultimately limits the Constitutional
Council to merely establishing compliance with time-
limits set before the case was referred to it, which
infringes the autonomy of its decision-making.

Where a member of the Constitutional Council fails to
comply with the requirement to declare his or her
assets, the imposition of two disproportionate
penalties which differ according to whether the
offence was committed at the time of appointment,
during the period of office or on its expiry, despite the

fact that the same offence is involved, constitutes an
infringement of the constitutional principle of equality.

Languages:

Arabic, French (translation by the Constitutional
Council).

Identification: MAR-2010-2-003

a) Morocco / b) Constitutional Council / c) / d)
23.09.2007 / e) 660/07 CC / f) Declaration of assets
by members of the House of Representatives / Q)
Bulletin officiel (in Arabic), no. 5571, 22.10.2007;
Revue du Conseil constitutionnel, 8/2008 / h)
CODICES (French).

Keywords of the systematic thesaurus:

4.5.11 Institutions — Legislative bodies — Status of
members of legislative bodies
5.2 Fundamental Rights — Equality .

Keywords of the alphabetical index:

Assets, declaration / Parliament, member, assets,
declaration, refusal / Parliament, member, loss of
mandate.

Headnotes:

The penalty for failure of a member of the House of
Representatives to declare his or her assets must not
entail the loss of his or her parliamentary mandate.
The penalty imposed on him or her should be
accompanied by as many guarantees as possible in
order to give the member concerned a further
opportunity to declare his or her assets.

Further, where a member of the House of
Representatives has infringed the obligation to
declare his or her assets, the imposition of two
disproportionate penalties which differ according to
whether the offence was committed at the time of
appointment, during the parliamentary mandate or on
its expiry, despite the fact that the same offence is
involved, constitutes a violation of the constitutional
principle of equality.




Morocco 337

Summary:

I. The application from the Prime Minister in which
this decision originated asks the Constitutional
Council to review the constitutionality of Organic Law
no. 50-06 supplementing Organic Law no. 31-97 on
the House of Representatives.

The law in question contains two articles. The first
article deals successively with:

- the “declaration of assets” as a new section of the
law in question;

- the body set up within the Court of Auditors with
responsibility for receiving the declarations of
assets of members of the House;

- procedure relating to time-limits, the assets which
must be declared, the operation of the body in
guestion, the measures taken against members
who fail to declare their assets and the
consequent loss of their status as members of the
House of Representatives.

The second article contains the transitional provisions
setting out the rules for implementing the new
provisions introduced into the Organic Law on the
Chamber of Representatives.

Il. In reviewing this law, the Constitutional Council
declared some of its provisions unconstitutional,
arguing as follows:

The legislature has opted for the harshest possible
penalty against representatives who fail to declare
their assets, namely loss of their parliamentary
mandate, such penalty being motivated, in the
general interest, by the need to make politics more
ethical so as to ensure the proper functioning of
institutions, the responsibility for its imposition lying
with the Constitutional Council. In the case of persons
deriving their mandate from the Nation in accordance
with Article 36 of the Constitution, that penalty should
be accompanied, through the procedure employed,
the measures adopted and the nature of the
institution empowered to decide the fate of members
of the House of Representatives, by the most reliable
guarantees, including provision, during the referral
stage and prior to automatic dismissal of the
representative concerned, for a further opportunity to
submit his or her declaration of assets, in order to
dispel as far as possible any doubts concerning the
decision in question.

The fact that when a case of failure by a
representative to respond to a warning concerning his
or her declaration of assets is referred to the
Constitutional Council, it is not empowered to receive
his or her declaration within an additional period of

time fixed by it means that it will merely limit itself to
establishing compliance with time-limits set prior to
the referral, which will therefore infringe the autonomy
of its decision-making.

Where a member of the House of Representatives
fails to comply with the requirement to declare his or
her assets, the imposition of two disproportionate
penalties which differ according to whether the
offence was committed at the time of appointment,
during the parliamentary mandate or on its expiry,
despite the fact that the same offence is involved,
constitutes an infringement of the constitutional
principle of equality.

It is not unconstitutional for members of the House of
Representatives — including those holding repre-
sentative status in several capacities rendering them
subject to a system of declaration of assets, and
those who made a declaration of assets in the past
under a different declaration system prior to acquiring
the status of parliamentarian — to limit themselves,
under a transitional provision, to submitting their
declaration in accordance with the present law.

Languages:

Arabic, French (translation by the Constitutional
Council).
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Netherlands
Council of State

Important decisions

Identification: NED-2010-2-004

a) Netherlands / b) Council of State / c) Third
Chamber (appeal) / d) 14.07.2010 / ¢e)
200906181/1/H1 / f) X in appeal against the judgment
by the Dordrecht District Court in the case of X v.
mayor and aldermen of Giessenlanden / g) LJN
BN1135; Gemeentestem 2010, 77 / h) CODICES
(Dutch).

Keywords of the systematic thesaurus:

2.1.1.4.4 Sources — Categories — Written rules —
International instruments — European Convention
on Human Rights of 1950 .

5.3.20 Fundamental Rights — Civil and political rights
— Freedom of worship .

5.3.21 Fundamental Rights — Civil and political rights
— Freedom of expression

Keywords of the alphabetical index:
Penalty / Planning regulations / Religion.
Headnotes:

The order to remove the words ‘Jesus saves’, written
in large white letters on the roof of a house, was held
to be lawful, since neither the order itself, nor the
policy document on which it was based, contravened
any of the fundamental rights invoked.

Summary:

I. The applicant had written ‘Jesus saves’ in very
large white letters (in roof tiles) on the roof of his
house. The mayor and aldermen of Giessenlanden
imposed upon the applicant an order to remove the
white roof tiles and an order for incremental penalty
payments. The applicant objected to the decision, but
the mayor and aldermen dismissed his objections.
The applicant then applied for a preliminary
injunction. The District Court found for the applicant,
as the mayor and aldermen had not made it
sufficiently clear how their decision had been made in

the light of the policy document on planning
regulations for the location and external appearance
of buildings (hereinafter, the “policy document”). The
applicant appealed to the Administrative Jurisdiction
Division of the Council of State, arguing inter alia that
both the order and the policy document on which it
was based, contravened his rights to freedom of
religion and freedom of expression under the
European Convention on Human Rights and the
Constitution.

Il. The Administrative Jurisdiction Division of the
Council of State held, as the European Court of
Human Rights always understands the term ‘law’ in
its ‘substantive’ sense, that ‘law’ in the sense of
Article 10 ECHR did include the policy document
which had a basis in domestic law. The
Administrative Jurisdiction Division of the Council of
State recalled that the exercise of freedom of
expression may be subject to such conditions as are
necessary in a democratic society for the protection
of the rights of others and for the prevention of
disorder. The conditions set by the policy document —
reasonable requirements regarding the external
appearance of buildings — qualified under both
headings.

For the same reasons, the order to remove the large
white letters from the roof was not considered to be
an infringement of the applicant’s rights under
Article 10 ECHR either. The limitation of the
applicant’s rights did not relate to the content of the
text, but merely to the way in which the applicant had
expressed himself. He could choose other means of
expression, for instance by using a smaller type face
in a less striking colour or by exposing the text on
other parts of his property instead of the roof.

Since the policy document did not impose a general
prohibition or require prior permission to publish
thoughts or opinions, there was no violation of
Article 7.1 of the Constitution.

The order itself did not violate Article 7.3 of the
Constitution either. The Administrative Jurisdiction
Division of the Council of State held that, if the means
of expression chosen by the applicant — exposing a
text on his property — did have some independent
meaning, the order did not rule out the possibility for
him to use those means.

The appellant had claimed that the District Court had
wrongly failed to address his claim under Article 9
ECHR in relation to the policy document.

The applicant’'s argument based on Article 9 ECHR
with regard to the order itself also failed. The
Administrative Jurisdiction Division of the Council of
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State held, under reference to inter alia its prior case-
law, that planning law may lawfully limit the
applicant's rights under Article9 ECHR. The
circumstances of the case which had led to the
opinion that the exercise of the freedoms under
Article 10 ECHR had been lawfully limited, also
applied to the claim under Article 9 ECHR.

The Administrative Jurisdiction Division of the Council
of State held that Article 6 of the Constitution did not
provide for a more far-reaching protection of the
appellant's freedom of religion than Article 9 ECHR.
This provision did not stand in the way of a general
regulation concerning the protection of public order
that does not touch upon the content of religious
expression, provided that its applications in concrete
cases do not render the use of the means of
expression concerned fully impossible. For the same
reasons as expressed in its opinion on the claim
based on Article 7.3 of the Constitution (see above),
the Administrative Jurisdiction Division of the Council
of State held that the use of the means of expression
chosen by the applicant was not made totally
impossible.

Cross-references:

- Administrative Jurisdiction Division of the Council
of State, 21.05.2008, no. 200706809, CODICES,
Bulletin 2008/2 [NED-2008-2-005].

Languages:

Dutch.

Norway
Supreme Court

Important decisions

Identification: NOR-2010-2-002

a) Norway / b) Supreme Court / c) Plenary / d)
12.02.2010 / e) 2010-00258P / f) / g) Norsk
retstidende (Official Gazette), 2010, 143 / h)
CODICES (Norwegian).

Keywords of the systematic thesaurus:

5.3.38.4 Fundamental Rights — Civil and political
rights — Non-retrospective effect of law — Taxation
law .

5.3.39 Fundamental Rights — Civil and political rights
— Right to property .

5.3.42 Fundamental Rights — Civil and political rights
— Rights in respect of taxation

Keywords of the alphabetical index:
Public policy reason.
Headnotes:

Unless there are strong public policy reasons
legislation should not be given retroactive effect.

Summary:

I. Under the tonnage tax scheme introduced in 1996,
shipping income was “exempt from tax”, but untaxed
profits were taxed upon distribution to shareholders or
exit of the company from the special tax system.

Il. A majority of the Supreme Court (by 6 votes to 5)
held that the tax assessment of the shipping
companies must be set aside because the transitional
rules in the Act of 14 December 2007 no. 107 Part X
violated the prohibition against retroactive legislation
in Article 97 of the Constitution. The majority
emphasised that there were no strong public policy
reasons why the legislation should be given
retroactive effect and it was therefore unnecessary to
consider the provisions on protection of private
property in Article 1 Protocol 1 ECHR.
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Norway / Poland

Cross-references:

- HR-2010-258-P, Cases
2009/1663, civil appeal against judgment.

Languages:

Norwegian, English (translation by the Court).

nos. 2009/1575 and

Poland

Constitutional Tribunal

Statistical data
1 May 2010 — 31 August 2010

Number of decisions taken:

Judgments (decisions on the merits): 16

Rulings:

in 9 judgments the Tribunal found some or all
challenged provisions to be contrary to the
Constitution (or other act of higher rank)
in 7 judgments the Tribunal did not find the
challenged provisions to be contrary to the
Constitution (or other act of higher rank)

Initiators of proceedings:

5 judgments were issued at the request of
courts — question of legal procedure
4 judgments were issued at the request of

private individuals (physical or natural
persons) — the constitutional complaint
procedure

1 judgment was issued at the request of the
Commissioner for Citizens’ Rights (i.e.
Ombudsman)

2 judgments were issued upon the request of
legal entities (an R&D unit of the Ministry of
Economy and a general partnership) — the
constitutional complaint procedure

3 judgments were issued upon the request of
Municipal Councils

1 judgment was issued at the request of the
President of the Republic - preliminary
review procedure

Other:

2 judgments were issued by the Tribunal in
plenary session

3 judgments were
opinions.

issued with dissenting
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Important decisions

Identification: POL-2010-2-004

a) Poland / b) Constitutional Tribunal / c) / d)
24.02.2010 / e) K 6/09 / f) / g) Dziennik Ustaw
(Official Gazette), 2010, no. 36, item 204;
Orzecznictwo Trybunatu Konstytucyjnego  Zbiér
Urzedowy (Official Digest), 2010, no. 2A, item 15 / h)
CODICES (Polish, English).

Keywords of the systematic thesaurus:

3.17 General Principles — Weighing of interests
4.6.9.3 Institutions — Executive bodies — The civil
service — Remuneration .

4.11.3 Institutions — Armed forces, police forces and
secret services — Secret services .

5.1.1.4.4 Fundamental Rights — General questions —
Entitlement to rights — Natural persons — Military
personnel .

5.2.1.3 Fundamental Rights — Equality — Scope of
application — Social security .

5.2.2.13 Fundamental Rights — Equality — Criteria of
distinction — Differentiation ratione temporis.
5.3.39.3 Fundamental Rights — Civil and political
rights — Right to property — Other limitations .

5.4.14 Fundamental Rights — Economic, social and
cultural rights — Right to social security

5.4.16 Fundamental Rights — Economic, social and
cultural rights — Right to a pension .

5.4.18 Fundamental Rights — Economic, social and
cultural rights — Right to a sufficient standard of
living .

Keywords of the alphabetical index:
Communist regime / Pension, reduction.
Headnotes:

Guarantees of impunity for systemic violations of
human rights and freedoms set out in the Universal
Declaration of Human Rights, negotiated by the
representatives of bloodlessly falling dictatorships,
are deprived of the guarantee of constitutional
protection.

The social security system for professional soldiers
and that pertaining to functionaries of uniformed
services constitute a special kind of privilege. The
privileged old age pension rights acquired by the
addressees of the challenged provisions were
acquired unjustly. The challenged provisions do not
contain criminal sanctions or sanctions of a
repressive character.

The lapse of time since the gaining of sovereignty by
the Polish State in 1989 is significant but may not be
a decisive criterion in the assessment of the
constitutionality of the regulations adopted by the
legislator in order to settle accounts with the former
functionaries of the communist regime.

The Military Council in Poland had the attributes
known in doctrinal literature as those of a military
junta.

The essence of the communist regime was
determined by the following features:

1. Monopolist power of the Communist Party over
every domain of public life, including the political
subordination of authorities of the legislative,
executive and judicial power;

2. Nationalisation without compensation of all private
property, or at least of all large and medium sized
property in agriculture, industry and finance;

3. Replacement of market economy with central
planning over all domains of economic life;

4. Economic dependence of citizens on the state;

5. Rigorously enforced prohibition of the existence of
parties other than the communist party, or a
possible admission of groupings intended to
constitute the so-called political transmission of
the power to certain milieus;

6. Lack of freedom of expression and other funda-
mental rights and freedoms;

7. In the case of a conflict with the regime, the lack
of legal means to assert individual and political
rights and freedoms.

Summary:

I. A group of Members of Parliament requested a
constitutional review of the whole Act of 23 January
2009 amending the Act on Old Age Pensions of
Professional Soldiers and their Families and the Act on
Old Age Pensions of Functionaries of the Police, the
Internal Security Agency, the Foreign Intelligence
Agency, the Military Counter-Intelligence Service, the
Military Intelligence Service, the Central Anti-corruption
Bureau, the Border Guard, the Government Protection
Bureau, the State Fire Service and the Penitentiary
Service as well as Their Families (Journal of Laws —
Dz. U. of 2009, no. 24, item 145; hereinafter, the “Act”)
in the light of Articles 2, 10, 18, 30, 31.3, 32, 45 and
67.1 of the Constitution.

The above legislative provisions brought about
reductions in pension benefits for professional
soldiers belonging to the Military Council of National
Salvation and for functionaries of several uniformed
formations, including the secret services of the
People’s Republic of Poland. The reduction consists
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of adopting a basis of assessment of the pension in
the amount of 0.7% (instead of 2.6%) for every year
of service in the entties described above between
1944 and 1900.

Il. The applicants suggested that the Act infringed the
principle of acquired rights, as well as the principles
of citizens’ trust in the state and that of social justice,
enshrined in Article 2 of the Constitution. In their view,
the Act was also at variance with Article 32, as the
legislator treated all former functionaries of state
security authorities equally, irrespective of whether or
not they had undergone a verification process and
whether they retired before or after 1990. The
applicants also contended that the amendment did
not have a general and abstract character, since it
applied to persons who might be listed by name.
Concepts such as “crime”, “responsibility” and
“illegality” are derived from criminal law and suggest
that the amendment has such a character.

According to the Tribunal, the axiological foundation
of the legislation aimed at settling accounts with the
communist regime in Poland from 1944 to 1990 (by
democratic legislators and in accordance with the
principles of a democratic state ruled by law) is in
particular the preamble to the Constitution, where
reference is made to “the bitter experiences of the
times when fundamental freedoms and human rights
were violated in our Homeland”.

The rationale behind the verification proceedings was
not the passing of moral judgment or the rendering of
opinions equivalent to a court decision on the
innocence of former functionaries of state security
authorities of the People’'s Republic of Poland.
Rather, their purpose was to attest the usefulness of
former functionaries of the dissolved State Security
Service for service in the new Office for State
Protection. The State Protection Office was not a
legal or ideological continuation of the communist
State Security Service.

Contrary to the assertions of the applicants, the social
security system of professional soldiers and that
pertaining to functionaries of the uniformed services
constitute a special kind of privilege. These privileges
had been acquired unfairly.

The coefficients applied to the basis of assessment of
the pension (e.g. 0.7%, 1.3%, 2.6%, etc.) within the
universal social insurance system and within the
special systems of social insurance for the uniformed
services are not comparable due to systemic
differences of both systems.

There might have been an infringement of the
essence of the right to social security had the
legislator lowered the benefits below the social
minimum or removed pension rights. The average
reduced pension of a former functionary is still
higher by 58% than an average pension under the
universal social insurance system. Consequently, the
challenged provisions are in line with Article 30 of the
Constitution.

The challenged reduction in pension benefits does
not infringe Article 32 of the Constitution, as the
legislator treated officials of the security authorities of
the People’s Republic of Poland equally, with the sole
exception of those able to prove that prior to 1999
they played an active role in the struggle for Poland’s
independence.

According to the Tribunal, the applicants had formed
an inaccurate understanding of both the general and
the abstract elements of the legal norms. They also
contradicted themselves, in that having made the
allegation of the lack of generality and abstractness of
the norms; they claim that “giving the provisions of
the statute a general and abstract character
additionally prejudges the establishment of collective
responsibility”.

The challenged provisions did not contain criminal
sanctions, or even sanctions of repressive character;
they do not determine the guilt of the addressees of
the norms expressed in them. Consequently,
Article 42 is not an adequate higher-level norm for
review of the challenged provisions.

The Tribunal issued this decision in a plenary session.
Five dissenting opinions were raised. The closed
hearings were reopened and postponed indefinitely.
Judgment was handed down on 10 March 2010.

Cross-references:
Decisions of the Constitutional Tribunal:

- Decision K 7/90 of 22.08.1990, Orzecznictwo
Trybunatu Konstytucyjnego (Official Digest),
1990, item 5;

- Procedural decision S 6/91 of 25.09.1991,
Orzecznictwo Trybunatu Konstytucyjnego
(Official Digest), 1991, item 34;

- Decision K 14/91 of 11.02.1992, Orzecznictwo
Trybunatlu Konstytucyjnego (Official Digest),
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Headnotes:

Differences in the ages at which men and women are
entitled to start receiving their pensions result from an
unequal division of maternity chores and educational
responsibilities in the family and a simultaneous
burdening of women both with professional work and
with family duties. The above findings substantiate
the assertion that the transformations bringing about
true equality of both sexes in society have not yet
been accomplished. Social differences still exist
today, though to a lesser extent, due to the fact that
women assume roles within the traditional model of a
family. The situation under discussion is a dynamic
one; society is changing.

Summary:

I. The Ombudsman lodged an application for the
constitutional review of Article 24.1 of the Act of
17 December 1998 on OIld Age Pensions and
Disability Pensions from the Social Insurance Fund
(Journal of Laws — Dz. U. of 2004 no. 39, item 353;
hereinafter, the “Act”) in the light of Articles 32 and 33
of the Constitution. The challenged provision sets a
universal pensionable age for insured persons born
after 31 December 1948 of at least 60 years of age
for women and at least 65 years of age for men.
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II. The Ombudsman pointed out that under the initial
pension reforms of 1998; both men and women were
to start receiving their pensions from the age of 62.
Under the current system, there is a strict correlation
of the amount of pension benefits, cumulative
contributions and the forecast length of life after
reaching the pensionable age.

The Ombudsman also observed that even in
situations of the same initial contribution capital, a
differentiation in the pensionable age will lead to a
significant differentiation in the amount of pension
that is paid out.

According to the Ombudsman, it is impossible to
establish that the biological and social differences
between women and men are of relevance and still in
direct and necessary connection with the legal
differentiation in pensionable age regulation.

The applicant also observed that if women were to
continue to start receiving their pensions at 60, this
would deprive them of the possibility of continuing
professional activity on a par with men, once they
have reached pensionable age, and would also
deprive them of access to professional training.

The Constitutional Tribunal stressed that the
allegations of the Ombudsman did not concern the
differentiation in the pensionable age, resulting from
the challenged provision of the Act, but rather the
consequences of this differentiation, resulting from
other provisions of this Act and other legislation,
which are not wunder challenge before the
Constitutional Tribunal.

The Constitutional Tribunal quoted several EU law
regulations regarding the admissibility of setting
different ages for men and women to start receiving
their pensions, along with selected case-law of the
European Court of Justice, provisions of several
international law regulations which are binding in
Poland, and selected case-law of the European Court
of Human Rights.

The prohibition of discrimination resulting from
Article 32.2 of the Constitution is not exactly the same
as a prohibition on differentiating situations of legal
subjects. It is instead a prohibition of unjustified
different treatment of similar situations of legal
subjects, in the process of enacting and applying law.
Also, on the basis of Article 33 of the Constitution,
equality in enacting law and equality in applying it
should be distinguished. The presumption of the
existence of equal rights and their equal application
independently of gender is well established in
constitutional case-law.

The Constitutional Tribunal cited two recent
resolutions of the Polish Supreme Court regarding the
possibility of terminating an employment contract for
the sole reason of having reached pensionable age,
to which the applicant referred. Currently, due to
Poland’s accession to the European Union and the
obligation of every Polish court to interpret national
law in accordance with EU law, terminating a labour
relationship due to the fact that a woman has reached
pensionable age constitutes sex discrimination.

Concerning the amount of pension benefits in the
system introduced in 1998, the Constitutional Tribunal
pointed out that benefits under that system would only
be paid out from 1 January 2014 and that the pension-
remuneration replacement ratio was not pre-
determined. According to the Constitutional Tribunal,
raising or equalising the pensionable ages of men and
women will not level the differences in the pension
benefits they receive, as the average remuneration for
a woman is 82% of that received by a man.

Previous case-law of the Constitutional Tribunal has
allowed the treatment of the differentiated
pensionable age as a manifestation of compensatory
privilege. It should be stressed, however, that in the
present case the universal pensionable age in the
new pension system is subject to constitutional
review for the first time.

Despite the changes in the perception of socio-
cultural male and female roles, the situation of both
sexes still differs, usually to the detriment of women.
Calculations concerning the economic dimension of
work carried out in households suggest that the
monthly value per capita of the so-called unpaid
labour of women is comparable to the amount of the
average monthly pay in the national economy. These
findings substantiate the assertion that the
transformations aiming at making both sexes equal in
society have not yet been accomplished. Social
differences still exist today, though to a lesser extent,
due to the fact that women assume roles within the
traditional model of a family.

Taking into account the mechanism aiming at
levelling the negative aspects of the differentiation of
the pensionable age, the Constitutional Tribunal
stated that the value substantiating the departure
from the principle of equality in this case is
proportional to the gravity of the value substantiating
equal treatment of similar subjects.

The Constitutional Tribunal noted that the legislator
enjoys a high level of discretion in shaping legal
solutions concerning personal rights of a social
character. The Constitutional Tribunal does not have
the competence to assess the soundness of such
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regulations. However, the situation under discussion
is a dynamic one. The social and biological
differences between the sexes will become less
supportive of differentiation along gender lines in
terms of pensionable age.

In this context, the Constitutional Tribunal resolved to
address a signalling procedural decision under
Article 4.2 of the Act on the Constitutional Tribunal,
on the purposefulness of taking legislative action
aimed at a gradual levelling of the pensionable age of
women and men.

The Constitutional Tribunal issued this decision in a
plenary session (15 judges). Three dissenting
opinions were made.
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- Judgment 152/84 of 26.02.1986, Marshall;

- Judgment 262/84 of 26.02.1986, Vera Mia Beets-
Proper,

- Judgment C-262/88 of 17.05.1990, Barber;

- Judgment C-188/89 of 12.07.1990, Foster;

- Judgment C-9/91 of 07.07.1992, Equal
Opportunities Commission;

- Judgment C-328/91 of 30.03.1993, Thomas;

- Judgment C-92/94 of 11.08.1995, Graham;

- Judgment C-196/98 of 23.05.2000, Hepple;

- Judgment C-157/99 of 12.07.2001, Geraets-
Smits and Peerbooms;

- Judgment C-92/02 of 04.12.2003, Kristiansen.

Decisions of the European Court of Human Rights:

- Judgment in the case of Stec and others v. the
United Kingdom of 12.04.2006, applications
nos. 65731/01 and 65900/01;

- Judgment in the case of Barrow v. the United
Kingdom of 22.08.2006, application no. 42735/02;

- Judgment in the case of Walker v. the United
Kingdom of 22.08.2006, application no. 37212/02;

- Judgment in the case of Pearson v. the United
Kingdom of 22.08.2006, application no. 8374/03.

Languages:

Polish.




Portugal 349

Portugal

Constitutional Court

Statistical data
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Abstract ex post facto review: 2 judgments
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Appeals against refusal to admit: 18 judgments
Declarations of assets and income: 2 judgments
Matters concerning political parties: 3 judgments
Political parties’ accounts: 1 judgment

Election matters: 1 judgment

Important decisions

Identification: POR-2010-2-007

a) Portugal / b) Constitutional Court / c¢) Third
Chamber / d) 12.05.2010 / e) 185/10 / f) / g) Diario da
Republica (Official Gazette), 178 (Series |I),
13.09.2010, 46927 / h) CODICES (Portuguese).

Keywords of the systematic thesaurus:

5.3.5.1.3 Fundamental Rights — Civil and political
rights — Individual liberty — Deprivation of liberty —
Detention pending trial

Keywords of the alphabetical index:
Remand in custody.
Headnotes:

Remand in custody, such as any measure that entails
depriving someone of their liberty, is a restriction on
the constitutional right of freedom that is expressly
authorised by the Constitution. It is there to safeguard
other values that enjoy constitutional protection, such
as the efficiency of penal justice, security, and
crucially, the freedom of other members of the
community. The legislator is not obliged, under the
Constitution, to provide for compensation in cases
where an accused person is remanded in custody

and is subsequently acquitted of the charges against
him or her. The only exception is if it is first confirmed
that the use of the measure was excessive. Control
over the way in which the ordinary legislature has
fulfilled its duties to protect constitutionally protected
assets, even if it has restricted individual rights,
freedoms or guarantees in the process, cannot lead
to the judicial authorities handing down judgments
that in essence complete the state’s legislative
function.

Summary:

This Ruling deals with the question of the
constitutional compliance of a norm of the Code of
Criminal Procedure (hereinafter, the “CPP”), which
subjects the right to compensation for unjustified
remand in custody to the occurrence of a gross error
in the judge’s assessment of the factual prerequisites
for this particular coercive measure. The appellant
also argued that the restrictive regime contained in
the Code of Criminal Procedure is contrary to the
provisions of Article 5 ECHR.

The regime governing compensation for unlawful or
unjustified deprivation of freedom that was applicable
to the case (and has since been the object of a
number of amendments that are not relevant here)
made the award of compensation to persons who
have been remanded in custody dependent on the
fulfilment of either of two conditions: the measure’s
manifest unlawfulness or the existence of a gross
error in the assessment of the factual prerequisites
that led to its imposition. Setting aside cases of
manifest unlawfulness, the regime provided for a right
to compensation for lawful remand in custody, but
subjected the formation of that right to the existence
of a gross error in the judge’'s assessment of the
factual prerequisites that led him or her to impose the
coercive measure. Under the regime, the author of
the request for compensation must demonstrate that
there was a sufficiently gross error in the assessment
of the factual prerequisites that caused him or her to
be remanded in custody. Although the question as to
whether such an error was made is posed in
hindsight, it must always be judged in relation to the
moment at and the circumstances in which the judge
handed down the decision to remand — i.e. on the
basis of the facts, elements and circumstances that
existed when the remand measure was imposed or
extended.

In the present Ruling, the specific question addressed
by the Constitutional Court was the constitutional
conformity of the normative segment contained in the
CPP precept that subjects the right to compensation
for being remanded in custody to the presentation of
evidence by the accused person at a later date,
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during a civil liability action against the state.
Specifically, whether the CPP norm should be held
unconstitutional when interpreted in such a way that
the remand in custody of an accused person who is
subsequently acquitted on the grounds of the
principle of in dubio pro reo is not considered to be
unjustified, and thus does not create an obligation on
the part of the state to compensate, because the
acquittal decision does not constitute sufficient proof
of such a consideration. The appellant argued that it
is unconstitutional, basing her argument on three
points: the right to freedom and the scope of the
protection afforded by the constitutional norm in
which that right is enshrined; the institution of the
state’s extra-contractual civil liability, as outlined in
the Constitution; and the international obligations
which the Portuguese State undertook to fulfil when
the norms set out in Article5 ECHR were
incorporated into Portuguese law.

The Court quoted its own case-law, which
distinguishes between the question of constitutionality
and the question of the best legislative solution. The
Court naturally considered that it should only answer
the first of these two questions.

It also did not deem it necessary to consider whether
the court decision against which the present appeal
was brought was in conformity with the European
Convention on Human Rights, as it was of the opinion
that Article 5 ECHR contains nothing that is not
already present in the constitutional norm.

The Court observed that the risk which every
individual runs of being remanded in custody if certain
legal prerequisites are met results from the dual
necessity of protecting the freedom of other people
and that of safeguarding the communal assets of
security and the efficiency of the penal system.

The subsequent question is therefore who ought to
bear the burden of this risk in the event that an
acquittal decision subsequently leads to the
conclusion that in a given concrete situation the
remand measure was not justified: the individual; or
the community, in the person of all its members (the
burden here taking the form of the state’s duty to
compensate). Within the system of assets and values
that are protected by constitutional law, the legal
asset that is protected by the constitutional right to
freedom unquestionably occupies a leading place.
The protection of freedom sits alongside the
principles of the state based on the rule of law and
the dignity of the human person. This is why the
constitutional norm that enshrines the right to
freedom must impose special duties to protect on the
legislator, first and foremost in the shape of the
requirement to pass norms that prevent each

person’s freedom from being breached, either by an
act of the community that has set itself up in the form
of the state, or by an individual act undertaken by any
of the community’s members. The order contained in
Article 27.5 of the Constitution of the Portuguese
Republic (hereinafter, the “CRP”), under which
deprivation of freedom contrary to the provisions of
the Constitution and the law places the state under a
duty to compensate (in whatever way the law
stipulates), is included in one of those duties to
protect, which pertain to the ordinary legislator and
fulfilment of which is demanded by the particular
importance that this constitutionally protected asset
possesses.

Judging on how to weigh up the question of whether
the risk of being lawfully remanded in custody that is
run by an accused person who is then judicially
acquitted should be borne by the accused, or by the
community in the form of the imposition on the state
of an obligation to compensate, is to judge a real
conflict of freedoms. The Constitutional Court is not in
a position to do so.

The Court also rejected the argument that the
challenged norm might be unconstitutional because it
is in breach of the constitutional norm that makes the
state liable for actions which are undertaken in the
exercise of its functions and which lead to a violation
of rights, freedoms or guarantees or a loss to a third
party. Inasmuch as it contains a restriction on the
right to freedom that is not itself unconstitutional, the
norm does not breach any right, freedom or
guarantee. On the other hand, that which the
constitutional norm on state liability does enshrine is
an institution, thereby preventing the ordinary
legislator from eliminating or changing essential
elements of the latter.

Supplementary information:

One justice dissented, because he felt that the
normative interpretation that was applied did not
consist in denying the right to compensation of an
accused person who has been subjected to remand in
custody and has then been acquitted on the grounds
of the principle of in dubio pro reo, but rather, in a
more absolute manner, of denying that compensation
to an acquitted person whose innocence has not been
proven. In the dissenting justice’s opinion, burdening
the accused in this way with the need to prove that he
or she “is above all suspicion” contradicts the ultimate
meaning of the constitutional norm which enshrines
the presumption that an accused person is innocent
until the sentence in which he/she is convicted transits
in rem judicatam.
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Cross-references:
- Rulings nos. 160/95 and 12/05.
Languages:

Portuguese.

Identification: POR-2010-2-008

a) Portugal / b) Constitutional Court / ¢) Plenary / d)
01.06.2010 / e) 216/10 / f) / g) Diario da Republica
(Official Gazette), 129 (Series II), 06.07.2010, 36595 /
h) CODICES (Portuguese).

Keywords of the systematic thesaurus:

5.3.13.27.1 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Right to counsel — Right to paid legal
assistance .

Keywords of the alphabetical index:

Legal aid / Legal aid, equal access / Legal aid, free,
right.

Headnotes:

Where access to justice is concerned, there is no
constitutional requirement to treat for-profit entities in
the same way as natural persons and not-for-profit
legal persons, by providing a generalised grant of free
legal counsel in cases of a lack of sufficient economic
resources.

Summary:

This Ruling concerned an appeal to the Constitutional
Court by a for-profit legal person against a judicial
decision that upheld the denial of a request for legal
aid in the form of a dispensation from the court fee
and other costs related to the case. The appellant
had alleged that it did not possess the financial
capacity to pay the cost of a lawsuit, which it did not
in fact bring. It argued that legal persons cannot be
required to have access to greater financial resources
than natural persons, and that without the ability to

resort to legal aid and given its financial situation and
the legal costs facing it, it was denied access to
justice. It claimed that this is in breach of the
constitutional requirement regarding access to the
law and to effective jurisdictional protection.

The Constitutional Court emphasised that the
constitutional requirement designed to guarantee
access to the law and the courts falls within the scope
of the fundamental rights that emanate from the value
attached to the dignity of the human person. This is a
right that is also enshrined in both the Universal
Declaration of Human Rights and the European
Convention on Human Rights.

It is widely recognised that fundamental rights pertain
primarily to natural persons, and it is not legitimate to
consider legal persons equivalent to the latter as
holders of such rights. Indeed, the Constitution places
a limitation on that equivalence when it states that
“Legal persons enjoy the rights and are subject to the
duties that are compatible with their nature”. It is
certainly true that the right in question is compatible
with the nature of legal persons. However, the
situations of natural persons and not-for-profit legal
persons on the one hand and of for-profit entities on
the other are not comparable in terms of the effects of
the state’s promotion of access to justice. For-profit
entities are required by law to integrate any costs
they may incur in relation to judicial litigation into their
business activities, thereby ensuring the protection of
both the asset-related interests of all their creditors
and the general interest in the healthy development of
the economy.

The Court’s case-law has underlined the fact that the
existence of disputes arising from an enterprise’s
normal commercial life, and the profit-oriented goal of
such entities, mean that the costs incurred in relation
to legal professionals must be incorporated into
the planning for the enterprise’s normal business
activities and must subsequently be reflected in the
end price of the goods and services it supplies to the
consumer. The inability to bear such costs is
evidence of the enterprise’s lack of economic viability
and may ultimately lead to its bankruptcy, thereby
acting in favour of the healthy development of a free
economy. The state must give priority to promoting
access to justice by natural persons and not-for-profit
entities, rather than the provision of public funding for
the costs that are inherent in an enterprise’s normal,
profit-making activities.

Although it is the state that shoulders the duty of
guaranteeing access to justice by every citizen and of
actually making it available to them, it is also
necessary to bear in mind that in strictly economic
terms, the administration of justice is an asset
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bringing high costs to the community. Universal
access to justice is generically guaranteed by the
institution of legal aid, which ensures that no citizen is
deprived of access to the law and the courts for
financial reasons, all the more so in the socially more
pressing field of criminal justice. In other situations —
particularly those in which asset-related and
economic interests are in play — the legislator felt that
it was necessary to accept that a part of judicial costs
be borne by the person who resorts to justice and
derives benefit from it himself, rather than society as
a whole. It was recognised that the previous system
did not make provision for this objective, instead
favouring those who resorted to the courts
indiscriminately and without weighing up the
consequences, as well as the party that was
responsible for the cause of the action, thereby
obliging the state (and the community) to bear the
burden of paying for a large part of the resulting legal
costs. This is why changes were made, both to the
regime governing access to the law and the courts
and the regime governing court costs.

The legislator wanted to lay down the principle that,
save for particularly deserving cases, all subjects in
legal proceedings, whatever their nature or the way in
which the law qualifies them, must be subject to
payment of court costs, provided they possess the
economic and financial capacity to do so. The
exceptions to this rule were then addressed under the
heading of legal aid.

In 2004, by a majority, the Constitutional Court
(Rulings nos. 106/2004 and 560/2004) held that it is
unconstitutional to forbid the grant of free legal
counsel to companies, and to do so even when they
prove that their costs substantially exceed their
economic possibilities and the actions in question fall
outside the field of their normal economic activities.

However, in the first of these two cases the applicant
for legal aid was a commercial company that was in
the process of being liquidated in bankruptcy; while in
both cases the object of the lawsuit had nothing to do
with the normal business of the company in question.

The current norm governing the possibility of granting
legal aid to for-profit legal persons is more restrictive
than the previous law, to the point that it excludes that
option without any exceptions.

Even so, the Court considered that this restriction is
not in breach of either the right of access to the
courts, or the principle of equality.

The norm in question does not make the right of
access to justice entirely unviable, since legal
persons that are in a truly loss-making situation are

exempt from court costs in any proceedings (except
those related to labour law), and therefore do not
need any support.

Moreover, legal persons are allowed to set legal costs
against their tax liability, thus reducing their taxable
income. Enterprises should also take out civil liability
insurance to cover the cost of lawsuits that are not
directly related to their business. Expenditure on such
policies is also considered to be a tax-deductible cost
(losses that arise out of insurable situations cannot be
considered to be costs).

It should also be noted that to provide for-profit legal
persons with protection in the form of legal aid would
be to opt to protect the ability to litigate of commercial
companies that are not in a position to be sure that
they can continue to trade. This would be contrary to
the constitutional requirement to ensure the proper
operation of the markets in a way that guarantees
balanced competition between enterprises, and their
competitiveness.

The Court was also of the opinion that the norm
before it does not constitute a disproportionate and
unjustified restriction on the right to the effective
implementation of access to justice, given that, even
if it can be argued that the differentiation involved
cannot be total, or that one must respect a certain
proportionality in relation to the other possible
situations, that differentiation is underpinned by
reasons related to the public interest and the option
adopted by the legislator was not arbitrary. The
legislator enjoys a degree of discretion in the shaping
of the practical implementation of the concept of a
lack of sufficient economic means where legal aid
is concerned. This is a reality with imprecise
boundaries, which is inevitably linked not only to the
concrete costs of the lawsuit in which the interested
party is involved, but also to that party’s economic
situation.

Supplementary information:

Four justices, including the President of the Court,
dissented from the majority opinion in this Ruling,
taking the view that the Constitution guarantees
everyone access to the law and the courts in order to
defend their interests that are protected by law, and
that justice cannot be denied due to insufficient
economic resources. In their opinion, this right, which
is included in the chapter on rights, freedoms and
guarantees, is perfectly compatible with the nature of
legal persons, even those whose goal is to make a
profit. Inasmuch as access to the courts is not free,
but rather subject to the payment of court fees, this
constitutional right requires the construction of legal
aid mechanisms that guarantee access to those who
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are not economically well off, without limitations.
Legal persons, even those whose objective is a profit,
need access to the public judicial services in order to
exercise their rights, and may also find themselves in
a financial situation in which they are experiencing
insufficient economic means with which to bear the
costs of public judicial services.

Cross-references:

This Ruling refers to a large number of other Rulings
issued by the Court, which indicate the jurisprudential
differences that have existed in relation to this
question. In particular, see Rulings nos. 106/04,
560/04 and 279/09.

Languages:

Portuguese.

Identification: POR-2010-2-009

a) Portugal / b) Constitutional Court / ¢) Plenary / d)
02.06.2010 / €) 224/10 / f) / g) Diario da Republica
(Official Gazette), 177 (Series Il), 10.09.2010, 46778 /
h) CODICES (Portuguese).

Keywords of the systematic thesaurus:

5.3.19 Fundamental Rights — Civil and political rights
— Freedom of opinion

5.3.21 Fundamental Rights — Civil and political rights
— Freedom of expression

Keywords of the alphabetical index:

Information, right to seek, obtain and disseminate /
Place, public, use [/ Property, public, use for
advertising.

Headnotes:

The attribution to the mayor of a municipality of the
competence to hear and decide cases involving
administrative offences related to the exercise of
rights associated with the freedoms of expression and
information, when what is at stake is propaganda, is
not in breach of the constitutional precept that

reserves the competence to hear and decide cases
involving such offences to an independent
administrative entity.

Summary:

This case involved a request by the Ombudsman for
a successive abstract review. He asked the
Constitutional Court for a declaration with generally
binding force of the unconstitutionality of the norm
contained in an article of a law, which regulates the
display of advertising and propaganda in public
places, when applied to propaganda. He argued that
it violates the constitutional precept under which
violations committed during the exercise of the right
to freedom of expression and information are subject
to the general principles of either the criminal law, or
the law governing administrative offences, and that in
the case of the latter, the competence to hear cases
pertains to an independent administrative entity.

The Constitutional Court’'s case-law clearly sets out
that under constitutional law, propaganda — particu-
larly political propaganda — is a manifestation of the
freedom of expression, inasmuch as the latter is
considered to cover both the right to manifest one’s
own thoughts (substantive aspect), and the right to
the free use of means by which those thoughts can
be disseminated (instrumental aspect).

The law in which the norm in question was
incorporated had already been held to be unconsti-
tutional in a concrete review case, when the Court
considered that the legal solution took the
competence to hear and decide cases involving such
infractions away from the courts of law, and thus
implicitly removed them from the protection of the
general principles of criminal law, including all the
guarantees applicable to criminal procedure.
However, the law was passed while the 1982 version
of the Constitution (hereinafter, the “CRP”) was in
effect, and at the time the applicable article of the
CRP was written in such a way as to subject
violations related to the rights associated with the
freedom of expression and information to the general
principles of criminal law, and the competence to hear
cases with regard to them pertained to the courts of
law. There was no mention (one was introduced in
the 1997 constitutional review) of the general
principles governing administrative offences and the
attribution of the competence to hear such cases to
an independent administrative entity. The express
provision made in the 1997 review of the Constitution,
that violations committed during the exercise of the
rights to freedom of expression and information not
only attract sanctions under the criminal law, but also
under the law governing administrative offences, was
a move that matched the interpretation which the
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Constitutional Court was already applying to the
previous text of the article. The Court was already
holding that not all violations committed during the
exercise of the rights to freedom of expression and
information should be subject to criminal sanctions.
The most significant change in the article in question
was thus that which extended the competence to
hear and decide cases involving violations to an
independent administrative entity, thereby contradict-
ing the original text of the constitutional precept. It
also contradicted the Constitutional Court’s interpre-
tation up until the 1997 constitutional review, whereby
the imposition of fines for violations committed during
the exercise of the rights to freedom of expression
and information was also reserved to courts of law.

In the light of the current text of this constitutional
precept, the Court felt that the latter means that there
is no guarantee of the “jurisdictionalisation” of
proceedings for violations committed during the
exercise of the rights to freedom of expression and
information, and therefore that there is no
requirement for the competence to hear the case to
pertain to a court of law, regardless of the nature of
the violation (crime or administrative offence).

The Constitution does not attribute a general
competence to hear and decide cases involving
violations that constitute administrative offences to an
independent administrative entity. The constitutional
precept only requires that cases involving violations
that constitute administrative offences committed
during the exercise of the rights to freedom of
expression and information, via the media, be heard
by the independent administrative entity with
responsibility for regulating the media. The Court
therefore decided not to declare the material
unconstitutionality of the norm before it, when applied
to propaganda, with generally binding force.

Supplementary information:

The Ruling was accompanied by two concurring
opinions and four dissenting opinions, one of the
latter being that of the President of the Court.

The author of the first concurring opinion agreed with
the majority finding that the norm is not unconstitu-
tional, but disagreed with the path that the rapporteur
took in order to formulate that finding. In her view, the
issue was not whether what is at stake are limits or
restrictions on the freedom of expression and the
legitimacy or otherwise of those limits, but rather the
minimum rules for the policing of public spaces laid
down by the law in question — i.e. whether the
ordinary legislator had fulfilled a number of constitu-
tional duties to provide normative protection,
themselves endowed with a certain degree of binding

force. In her view, fulfilment by the legislator of those
duties to protect is not restriction or limit on freedom
of expression, but instead compliance with the
minimum rules on the policing of public spaces, the
competences for which pertain to democratically
legitimated local authorities.

The dissenting justices based their opinions on the
fact that they considered that the competence of the
independent administrative  entity which the
constitutional precept in question entrusts with the
responsibility to hear and decide cases involving
administrative offences committed during the exercise
of the freedom of expression and information covers
all administrative-offence-type infractions committed
by any means or form of expression. In their view,
this competence is not restricted to administrative
offences committed during the exercise of the
freedom of expression and information via the media.
Given that the case before the court involved
propaganda, and accordingly fell within the reserved
field of the right to express thoughts, the authors of
the dissenting opinions felt that only the “independent
administrative entity” has the competence to impose
fines, and therefore the Court should have held the
norm unconstitutional.

Cross-references:
- See Rulings nos. 631/95 and 258/06.
Languages:

Portuguese.

Identification: POR-2010-2-010

a) Portugal / b) Constitutional Court / ¢) Plenary / d)
29.06.2010 / e) 257/10 / f) / g) Diario da Republica
(Official Gazette) / h) CODICES (Portuguese).

Keywords of the systematic thesaurus:

5.3.1 Fundamental Rights — Civil and political rights —
Right to dignity .

Keywords of the alphabetical index:

Right to a proper living / Attachment / Minimum wage.




Portugal 355

Headnotes:

Judges are able to settle the amount of income which
could be attached on a case-by-case basis, weighing
up and taking into account the interests of the creditor
and the party whose assets were to be attached, in
compliance with the requirements imposed by the
Constitution. The legislation does not ban the
attachment of earnings that are equal to the national
minimum wage. Exemptions are possible in relation
to assets that might otherwise be attachable, for
reasons concerning the nature of the debt that gave
rise to the request to attach and the needs of the
party whose assets were to be attached and those of
his or her household.

Summary:

This Ruling was handed down in relation to an appeal
that the Public Prosecutors’ Office lodged against a
decision in which a court refused to apply the Code of
Civil Procedure under which the only occasion on
which a person’s pay cannot be attached is when the
amount of pay is equal to that of the national
minimum wage and the person in question proves
that he or she has no other income. The Public
Prosecutors’ Office was legally obliged to bring this
appeal, because the court in question refused to
apply a norm contained in a legislative act, on the
grounds that that norm is unconstitutional.

The question before the Court was that of respect for
the right to a proper living. This right is not expressly
enshrined in the Constitution, but has been rendered
operable in constitutional case-law on the basis of
principles that are so enshrined. A considerable
amount of case-law exists on this subject, and the
principle has been unanimously recognised, but has
varied with regard to the exact amount that should be
deemed the threshold below which attachment is not
permitted. The Constitutional Court has been divided
as to whether that threshold should be the minimum
wage, or the amount of the social benefit that is
awarded in the form of minimum guaranteed income
or social income.

In the present case, a question had arisen over the
viability of attaching part of a salary when the amount
of that salary was equal to the amount of the national
minimum wage. The court a quo refused to apply the
norm that was in effect at the time, which stated that
two thirds of the pay or salary earned by a party
whose assets were subject to execution was not
available for attachment. The norm allowed the judge
to vary the proportion that was attached, from one
third to one sixth, and possibly to exempt income
from attachment altogether. This would depend on
the nature of the debt and the needs of the party

whose assets were to be executed and his or her
household (under the current version of the norm, the
minimum amount that is unavailable for attachment is
equal to the amount of the minimum wage, when the
affected party has no other income and the credit that
gives rise to the attachment is not related to
maintenance payments).

The question of unconstitutionality under scrutiny was
whether the fact that the decision would be made on
a case by case basis by the judge on whether pay
could be attached, when that pay is equal in amount
to the national minimum wage, was in breach of the
principle of human dignity.

The present Ruling corroborates the fact that not only
does the Constitution expressly recognise the value
of human dignity, but that the latter is one of its key
core values and both inspires and provides the
grounds for the whole legal system. It possesses the
nature of an eminent value pertaining to the human
person, as a being who is autonomous, free and
socially responsible. This is the perspective that has
underlain the analyses of the questions that are
rooted in the so-called principle of a proper level of
subsistence, or in the right to live properly in a way
that does not fall below a minimum level. The Court
recalled its own case-law, in which it has on several
occasions affirmed the prevalence of the right to a
proper living over the right to recover a debt. In
various Rulings the Court has specifically held that
the right pertaining to debts should give way to the
right to a minimum level of subsistence, thereby
precluding the attachment of income received in the
form of pensions in cases in which that income does
not exceed the minimum wage.

The direction it took in that case-law led the Court to
declare, with generally binding force, the unconstitu-
tionality of that part of the Code of Civil Procedure
norm that made provision for assets that can be
partially attached — it is permitted to attach up to one
third of the periodic payments made to a party whose
assets are subject to execution who does not
possess other assets which would suffice to repay the
debt, when they take the form of social benefits or
pensions with an overall value that does not exceed
that of the national minimum wage. This would be in
breach of the principle of the dignity of the human
person contained within the principle of the state
based on the rule of law.

In its earlier case-law, the Court had also held that
where this effect on the possibility of attaching assets
is concerned, the situation of individuals who find
themselves in a debilitating situation such as ill
health, inability to work or lack of protection and
therefore receives social benefit is equivalent to that
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of a worker who, if he or she has no other attachable
assets and only earns the minimum wage, would be
deprived of an amount equal to that of the national
minimum wage if it were permissible to attach part of
his or her salary.

The case forming the object of the present Ruling
was different, inasmuch as it involved the decision of
the court a quo not to apply the norm, regardless of
whether the party had other attachable assets.

The Constitutional Court has already pointed out
(Ruling no. 657/2006) that the grounds for legally
treating pensions and other social benefits on the one
hand, and pay and wages on the other, differently are
their different natures. This difference makes it
possible to say that when the legislator determines
the amount of the minimum wage, account is taken
not only of considerations concerning the principle of
commutative justice and the idea of the dignity of
labour, but also of other social and economic
reasons, such as workers’ needs, increases in the
cost of living, variations in productivity, and the
sustainability of the public finances. This in turn
means that the minimum wage cannot, with absolute
certainty, be seen as the indispensable guarantee of
a minimum level of subsistence that is itself implicit in
the principle of the value of human dignity.

The Constitutional Court therefore concluded that the
norm before it was not unconstitutional.

Cross-references:
- See Rulings nos. 177/02, 96/04 and 657/06.
Languages:

Portuguese.

Romania
Constitutional Court

Important decisions

Identification: ROM-2010-2-002

a) Romania / b) Constitutional Court / c) / d)
07.06.2010 / e) 820/2010 / f) Decision concerning the
application for review of the constitutionality of the
provisions of the Lustration Law regarding a
temporary limitation on access to certain public
functions of persons who were members of the power
and repressive bodies of the communist regime
between 6 March 1945 and 22 December 1989 / g)
Monitorul Oficial al Romaéniei (Official Gazette),
420/23.06.2010 / h) CODICES (French).

Keywords of the systematic thesaurus:

3.12 General Principles — Clarity and precision of
legal provisions .

3.16 General Principles — Proportionality .

5.3.13.22 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Presumption of innocence

5.3.38 Fundamental Rights — Civil and political rights
— Non-retrospective effect of law

Keywords of the alphabetical index:
Penalty, collective / Lustration, delay.
Headnotes:

The Law of Lustration regarding a temporary
limitation on access to certain public functions of
persons who were members of the power and
repressive bodies of the communist regime between
6 March 1945 and 22 December 1989 establishes a
new basis for limiting access to public offices,
consisting in affiliation to the structures of the
communist regime. However, a law cannot introduce
collective penalties, based on a presumption of guilt
resulting from a mere affiliation to the regime. A law
cannot be adopted in violation of the principle of non-
retroactivity, and, moreover, the delay in passing this
Law — 21 years after the fall of communism — is
relevant in determining the disproportionate nature of
the restrictive measures.
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Summary:

Acting in accordance with Article 146.a of the
Constitution, within the context of a priori review, a
group of 29 senators and 58 deputies made an
application for the review of the constitutionality of the
provisions of the Lustration Law regarding a
temporary limitation on access to certain public
functions of persons who were members of the power
and repressive bodies of the communist regime
between 6 March 1945 and 22 December 1989.

The applicants alleged that the Lustration Law
breached Article 37.1 of the Constitution in
conjunction with Articles 16.3 and 40.3 of the
Constitution, in that the Law provided for a new
situation which would justify a restriction on the right
of access to public offices — a situation not provided
for by Article 53 of the Constitution. Even if it were
possible to restrict the right of access to public offices
on grounds of membership in certain bodies of the
communist regime, the question would still arise of
the proportionality and legal effectiveness of such
measures in the light of their adoption more than
21 years after the fall of the communist regime. Thus,
the Law violated the requirement of foreseeability of
the rule of law by introducing a limitation on the right
to stand for election on the basis of a general guilt
founded on the mere criterion of membership in the
structures of a system which, at the time of its
existence, was consistent with the constitutional and
statutory provisions applicable in the Romanian State.
The applicants further submitted that the Lustration
Law clearly created discrimination between
Romanian citizens with respect to access to public
functions, appointed or elected, on the ground of
membership in the Communist Party between
6 March 1945 and 22 December 1989. The Lustration
Law contravened Articles11.2 and 20 of the
Constitution on the supremacy of international legal
instruments ratified by Romania in the field of human
rights.

The main flaw of the Lustration Law was that it
created a genuine collective sanction, based on a
form of collective responsibility and general guilt
based on political criteria. Thus, mere membership in
a political structure or a body belonging to a political
regime amounted to a presumption of guilt,
regardless of how a person acted and behaved while
holding a position. In that connection, the applicants
invoked the conclusions by the Venice Commission in
Opinion no. 524/2009 (CDL(2009)132) with respect to
the Lustration Law of Albania stating the provisions of
the Lustration Law on the termination of mandate
violated the constitutional guarantees of their [the
persons holding the offices in question] mandate, and
it found “there are several elements which indicate

that the Lustration Law could interfere in a
disproportionate manner with the right to stand for
election, the right to work and the right of access to
the public administration.”

Analysing the application to the Court alleging the
unconstitutionality of the law as a whole, the
Constitutional Court holds as follows:

In Romania, communism was condemned as
doctrine, and the change of the regime was
established by legal acts which rank as constitutional
law, such as the Message to the People of the
Council of the National Salvation Front (FSN),
published in the Official Gazette, Partl, no.1 of
22 December 1989, and the Legislative Decree on
the establishment, organisation and functioning of the
National Salvation Front and of regional councils of
the National Salvation Front, published in the Official
Gazette, Part |, no. 4 of 27 December 1989.

Every country faced with the problem of lustration has
adopted a certain method of achieving lustration
based on the aim pursued and the national specific
situation. The Czech Republic adopted a radical
model, Lithuania and the Baltic countries adopted an
intermediate  model, and Hungary, Poland and
Bulgaria adopted a moderate model.

After an unsuccessful attempt — that of 1997 — the
adoption of the Lustration Law in Romania has no
legal effect — it is not up-to-date, necessary or useful;
it is only of moral significance, given the long period
of time which has elapsed since the fall of the
communist totalitarian regime. Citing Article 53 of the
Constitution, the initiators of the Law themselves
state that the Lustration Law refers to the
constitutional rule that the “the exercise of certain
rights or freedoms may solely be restricted by law,
and only if necessary, as the case may be: for the
defence of [..] morals, [..]", morals tainted by
customs of communism.

With respect to high public positions in Romania, non-
affiliation with the old communist structures is
currently not a condition of employment ; there is only
an obligation for such persons to declare their
affiliation or non-affiliation with the former political
police.

The Court notes the imprecise, confusing and
inadequate wording of the preamble to the Law,
which leads to the conclusion that the restrictions and
prohibitions in this Law are aimed at the “restriction
on the exercise of the right to be appointed or elected
to public offices of the power and repressive bodies of
the communist regime between 6 March 1945 and
22 December 1989".
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The Court also notes that the provisions of the
Lustration Law, not being sufficiently clear and
precise, have no regulatory rigour.

The Court observes that according to the impugned
law, liability and penalties are based on the fact that a
person held an office in the structures and repressive
apparatus of the former communist totalitarian
regime. Liability, regardless of its nature, is primarily
an individual responsibility, and it arises only on the
basis of acts and actions carried out by a person and
not on presumptions.

The Lustration Law is excessive in relation to the
legitimate aim pursued, since it does not allow for the
individualisation of its measures. The Law establishes a
presumption of guilt and a genuine collective
punishment, based on a form of collective responsibility
and a generic, comprehensive guilt, established on
political criteria; this contravenes the principles of the
rule of law, the legal order and the presumption of
innocence laid down by Article 23.11 of the
Constitution. Even if the impugned law allows recourse
to justice for justifying the prohibition of the right to
stand for election and be elected to certain offices, it
does not provide for an adequate mechanism for
determining the actual activities carried out against
fundamental rights and freedoms.

No one shall be subjected to lustration for his or her
personal opinions and own beliefs, or for the mere
reason of association with any organisation which, at
the time of association or carrying out of the activity,
was legal and did not commit any serious human
rights violations. Lustration is permitted only with
respect to those persons who actually took part,
together with State bodies, in serious violations of
human rights and freedoms.

Article 2 of the law under constitutional review provides
for one of the major collective penalties listed
concerning the right to stand for election and the right
to be elected to high public offices for persons who
belonged to certain political and ideological structures.
The statutory provisions of that article are contrary to
the constitutional provisions of Articles 37 and 38,
which enshrine the right to be elected, with the
prohibitions being expressly and exhaustively listed. It
is clear that the provisions of Article 2 of the Lustration
Law exceed the constitutional framework, creating a
new ban on the right of access to public office, which
fails to comply with Article 53 of the Constitution
relating to restrictions on the exercise of certain rights
or freedoms.

The Court considers that the Lustration Law infringes
the non-retroactivity principle enshrined in Article 15.2
of the Constitution, which states: “The law shall only
take effect for the future, except the more favourable
law which lays down penal or administrative
sanctions.” A law applies to facts occurring and acts
committed after its entry into force. Therefore, it
cannot be maintained that when respecting the laws
in force and acting in the spirit thereof, citizens should
consider any possible future regulations.

The Court notes that the Lustration Law was passed
21 years after the fall of communism. Consequently,
the late enactment of this law, without being decisive
in itself, is considered by the Court as relevant with
respect to the disproportionate nature of the
restrictive measures, even if they pursue a legitimate
aim. The proportionality of the measure to the aim
pursued must be considered in each case in the light
of an assessment of the country’s political situation as
well as other circumstances.

In this respect, the case-law of the European Court of
Human Rights on the legitimacy of lustration law over
time is relevant; here, the Court refers to the case of
Zdanoka v. Latvia, 2004.

For the reasons set forth herein, the Constitutional
Court finds that the Lustration Law regarding a
temporary limitation on access to certain public
functions of persons who were members of the power
and repressive bodies of the communist regime
between 6 March 1945 and 22 December 1989 is
unconstitutional.

Languages:

Romanian.
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Russia
Constitutional Court

Important decisions

Identification: RUS-2010-2-004

a) Russia / b) Constitutional Court/ c) / d) 22.06.2010
/ e) 14 / f) I g) Rossiyskaya Gazeta (Official Gazette),
07.07.2010 / h) CODICES (Russian).

Keywords of the systematic thesaurus:

4.9.1 Institutions — Elections and instruments of direct
democracy — Competent body for the organisation
and control of voting

5.2.1.4 Fundamental Rights — Equality — Scope of
application — Elections .

5.3.6 Fundamental Rights — Civil and political rights —
Freedom of movement .

5.3.29.1 Fundamental Rights — Civil and political
rights — Right to participate in public affairs — Right to
participate in political activity

Keywords of the alphabetical index:

Election, electoral commission / Electoral commission,
members / Residence permit / Election, citizen,
residing abroad.

Headnotes:

The fact of citizens of the Russian Federation holding
a residence permit for a foreign State does not restrict
their rights and liberties, particularly as regards
participation in electoral commissions.

Summary:

This case was considered on the basis of an appeal
lodged by a citizen challenging the constitutionality of
specific provisions of the Federal Law on the principal
safeguards of the electoral rights of citizens.

The appellant had been appointed a member of the
electoral commission of a Moscow district in 2006. On
12 June 2009 he received a residence permit for the
Republic of Lithuania. He reported this fact to the
Moscow Electoral Commission, which later cancelled
his membership of the Electoral Commission. The

appellant then went to court to challenge this
decision, albeit unsuccessfully.

He considers that the disputed rules contradict the
Russian Constitution, which guarantees equality of
the rights and liberties of a human being and citizen
regardless of place of residence, and the right to
participate in the administration of the affairs of the
State. He asserts that the holding of a residence
permit does not threaten the fundamentals of the
Constitutional system, morality, health, rights and
lawful interest of other persons, or ensuring the
defence of the country and the security of the State.
Human and civil rights and liberties can only be
restricted by Federal law in pursuit of these goals.
This is why the appellant considers the challenged
rules to be discriminatory.

The Constitution secures the right of Russian citizens
to participate in the administration of the affairs of the
State, both directly and through their representatives.
This right enables every citizen to be a bearer of the
people’s sovereignty without discrimination or
arbitrary restriction. Any restriction on human and
civic rights and liberties must be justified and
appropriate. It is inadmissible to restrict civic rights
and liberties solely in order to ensure the rational
organisation of the public service.

Citizen participation in the work of the electoral
commissions is a means of participating in the
administration of the affairs of State. The latter help
protect the interests of the citizens, who enjoy
electoral and referendum rights. For instance, the
commissions must be set up and their work organised
in such a way as to guarantee electoral and
referendum rights. They must comply with the law
and with international standards and be based on
the principles of legality, independence, collective
responsibility and public access.

The voting members of the electoral commission of
a given district generally exercise their activities on
a non-permanent basis. There are no special
requirements linked to education, age or income in
order to be eligible. Under the Constitution, only
citizens of the Russian Federation can be members of
an electoral commission, because such membership
entitles them to participate in the administration of the
affairs of the State.

The granting of a residence permit to a Russian
citizen certifies his/her right to reside in a specific
country. This may be necessitated by work or studies,
the possession of real property, family relations or
other reasons. The issuing of a residence permit
does not inevitably mean that citizens alter their
allegiance to their country; neither does it generate a
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relationship to the foreign country equivalent to
Russian nationality. The issuing of a residence permit
is different from the naturalisation process and does
not entail any weakening, in the instant case, of the
appellant’s links with Russia.

The Constitution contains no rules on the aims of
leaving the territory of the Russian Federation or the
duration and conditions of residence abroad. A period
of residence abroad does not lead to the forfeiture of
Russian nationality. The fact of Russian citizens
holding a residence permit in a foreign State does not
restrict their rights and liberties. Moreover, the
Russian Federation guarantees the protection of its
citizens and their rights outside its borders.

The fact of a citizen of the Russian Federation
holding the citizenship of a foreign State does not
restrict his/her rights and liberties and does not
exonerate him/her from the obligations arising from
Russian citizenship, unless otherwise stipulated in a
Federal law or international treaty.

Mutual trust and respect between citizens and the
State must not depend on their effective right of
residence. The State is required to respect and
protect its citizens. The participation of a person
holding a foreign residence permit in the work of the
electoral commission of a constituency does not pose
any threat to the foundations of the constitutional
order, morality, health, rights and legal interest of
others, or the guarantee of the defence and security
of the State. It does not cast doubt on the capacity of
this citizen to discharge his/her duties independently
and impartially, in conformity with the law.
Accordingly, restricting such a citizen’s right to
participate in the administration of State affairs as a
member of an electoral commission is incompatible
with the principle of equal rights and liberties for all
citizens. This could lead to a breach of constitutional
law and the citizens’ loyalty to their State of
nationality would be arbitrarily disturbed.

The Court ruled that the challenged provisions barring
citizens holding residence permits from foreign States
from membership of an electoral commission are not
in conformity with the Constitution.

Languages:

Russian.

Slovakia
Constitutional Court

Statistical data
1 May 2010 — 31 August 2010

Number of decisions taken:

e Decisions on the merits by the plenum of the
Court: 8

e Decisions on the merits by the Court panels: 125

Number of other decisions by the plenum: 8

e Number of other decisions by the panels: 366
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Slovenia
Constitutional Court

Statistical data
1 May 2010 - 31 August 2010

In the period covered by this report, the Constitutional
Court held 19 sessions (9 were plenary and 10 were
in panels). Of these, 3 were in civil chambers, 2 in
penal chambers and 5 in administrative chambers.
The Constitutional Court received 115 new requests
and petitions for the review of constitutionality/legality
(U-I cases) and 233 constitutional complaints (Up-
cases).

In the same period, the Constitutional Court resolved
52 cases in the field of the protection of constitu-
tionality and legality, as well as 423 cases in the field
of the protection of human rights and fundamental
freedoms.

Judgments are published in the Official Gazette of the
Republic of Slovenia, whereas the decisions of the
Constitutional Court are not generally published in an
official bulletin, but are handed over to the
participants in the proceedings.

However, the judgments and decisions are published
and submitted to users:

- In an official annual collection (Slovenian full text
versions, including dissenting/concurring opinions,
and English abstracts);

- In the Pravna Praksa (Legal Practice Journal)
(Slovenian abstracts, with the full-text version of
the dissenting/concurring opinions);

- Since August 1995 on the Internet, full text in
Slovenian as well as in English www.us-rs.si;

- Since 2000 in the JUS-INFO legal information
system on the Internet, full text in Slovenian,
available through www.ius-software.si;

- Since 1991 bilingual (Slovenian, English) version
in the CODICES database of the Venice
Commission.

Important decisions

Identification: SLO-2010-2-004

a) Slovenia / b) Constitutional Court / c) / d)
10.06.2010 / e) U-II-1/10 / f) / g) Uradni list RS
(Official Gazette), 50/2010 / h) Pravna praksa,
Ljubljana, Slovenia (abstract); CODICES (Slovenian,
English).

Keywords of the systematic thesaurus:

1.3.4.6 Constitutional Justice — Jurisdiction — Types of
litigation — Litigation in respect of referendums
and other instruments of direct democracy

1.6.6 Constitutional Justice — Effects — Execution .
4.9.2 Institutions — Elections and instruments of direct
democracy — Referenda and other instruments of
direct democracy .

5.1.1.1.1 Fundamental Rights — General questions —
Entitlement to rights — Nationals — Nationals living
abroad .

5.1.1.3 Fundamental Rights — General questions —
Entitlement to rights — Foreigners .

5.3.8 Fundamental Rights — Civil and political rights —
Right to citizenship or nationality .

5.3.9 Fundamental Rights — Civil and political rights —
Right of residence .

5.3.17 Fundamental Rights — Civil and political rights
— Right to compensation for damage caused by
the State .

Keywords of the alphabetical index:

Residence, permanent, registration / Residence,
discrimination / Referendum, restriction / Remedy,
violation, constitutional right / Compensation,
damage, entitlement.

Headnotes:

It is necessary to accord priority over the right to
decision-making in a referendum to the rule of law,
the right to equality before the law, the right to
personal dignity and safety, the right to obtain redress
for violations of human rights, as well as the authority
of the Constitutional Court.

Summary:

I. In 1999 the Constitutional Court first established the
unconstitutionality of the statutory regulation of the
legal status of citizens of other republics of the former
SFRY who were removed from the register of
permanent residents by Decision no. U-1-284/94.
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The National Assembly responded to this decision of
the Constitutional Court quickly by passing the Act on
the Regulation of the Status of Citizens of Other
Successor States to the Former SFRY in the
Republic of Slovenia. This Act enabled citizens of
other republics of the former SFRY who had been
removed from the register of permanent residents to
obtain a permanent residence permit, and, in
accordance with the subsequent amendments to the
Citizenship Act, to obtain citizenship of the Republic
of Slovenia under more favourable conditions.
However, none of these rights could be asserted by
those individuals against whom the measure of the
forcible removal of an alien from the country was
pronounced or who left the Republic of Slovenia for
other reasons that were directly connected with their
erasure from the register of permanent residents and
were not able to return. Therefore, in 2003 the
Constitutional Court decided, by Decision no. U-I-
246/02, that the Act was unconstitutional.

Concerning the decision on the retroactive recognition
of permanent residence, the Constitutional Court
explicitly stated at that time that a permanent
residence permit does not determine a new legal
status for these persons, but only establishes, in
accordance with the existing situation, the legal status
which had already existed. In point 8 of the operative
provisions the Constitutional Court precisely deter-
mined for these persons the manner of the execution
of the Decision, namely that the permanent residence
permits to be issued establish permanent residence
status retroactively, and ordered the Ministry of the
Interior to issue supplementary decisions on the
establishment of permanent residence status with
effect from the individual's erasure as an official duty.
However, special statutory regulation is still necessary
to regulate the legal status of persons who were
removed from the country as aliens and those who left
the Republic of Slovenia for other reasons that were
directly connected to their erasure from the register of
permanent residents and were not able to return.

The legislature adopted the second set of amend-
ments to the Act on the Regulation of the Status of
Citizens of Other Successor States to the Former
SFRY in the Republic of Slovenia in response to the
unconstitutionality of the regulation in force that was
established by the Constitutional Court seven years
ago. The proposed Act eliminates, in a manner
consistent with the Constitution, the unconstitu-
tionality found in Decision no. U-1-246/02, namely
that the status of permanent residence should be
retroactively recognised for those who have been
forcibly removed from the register of permanent
residents provided they meet the condition of actually
residing in Slovenia. This legal fiction was established
for the purpose of eventual proceedings that were or

could be initiated by individuals regarding the
assertion of their rights conditional upon their
permanent residence, but cannot have any other
legal consequences on its own. In particular, it cannot
be used to retroactively establish legal relationships
that could have existed had it not been for their
erasure from the register of permanent residents. The
Act also eliminates, in a constitutionally compliant
manner, other unconstitutionalities found in Decision
no. U-1-246/02.

Il. In the light of the above, in order to determine the
existence of unconstitutional consequences, if the law
was to be repealed at a referendum, the Constitutional
Court proceeded to weigh up the constitutional values
of the right to a referendum and other constitutional
values that do not support it being conducted. It
decided that the principles of a state governed by the
rule of law, the right to equality before the law, the right
to personal dignity and safety, the right to obtain
redress for violations of human rights, and the
authority of the Constitutional Court must be given
priority over the right to decision-making at a
referendum. It accordingly concurred with the
petitioner’'s view that unconstitutional consequences
would occur due to the rejection of the Act at a
referendum.

Languages:

Slovenian, English (translation by the Court).

Identification; SLO-2010-2-005

a) Slovenia / b) Constitutional Court / c) / d)
07.10.2010 / e) Up-2443/08 / f) / g) Uradni list RS
(Official Gazette), 84/2009 / h) Pravna praksa,
Ljubljana, Slovenia (abstract); CODICES (Slovenian,
English).

Keywords of the systematic thesaurus:

2.1.1.4.4 Sources — Categories — Written rules —
International instruments — European Convention
on Human Rights of 1950 .

2.1.3.2.1 Sources — Categories — Case-law -
International case-law — European Court of Human
Rights .
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5.3.13.17 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Rules of evidence .

5.3.13.19 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Equality of arms .

Keywords of the alphabetical index:

Evidence, new, consideration / Witness, hearing /
Expert, opinion.

Headnotes:

A party’s right to be heard, enshrined in Article 22 of
the Constitution, also entails the right, with respect to
the fundamental requirement of the equality and
procedural equal footing of the parties, to take part in
the evidentiary proceedings and the possibility to
express an opinion as to the results of the taking of
evidence. If a party motions for an additional
examination of an expert witness or of another expert
witness regarding the same topic at issue, this does
not constitute new evidence. If the question is the
same, as a rule this is not a new motion for evidence.

Summary:

I. The complainants claimed compensation in civil
proceedings for pecuniary and non-pecuniary damage
sustained due to the death of their son. They based
their claim in the lawsuit on the alleged medical
malpractice and incompetent treatment administered
by the physician and on the allegedly insufficient
equipment of the hospital and inadequate organisation
of the work in the hospital. Their main complaint
concerned the fact that they were precluded from
submitting any new facts or evidence after the first
main hearing.

Il. By its judgments, dated 28 June 2007 and 9 April
2009, the European Court of Human Rights found that
there was a procedural violation of Article 2 ECHR due
to the State’s failure to ensure an effective and
independent system for establishing the cause of and
responsibility for the death of an individual receiving
medical care. In the sphere of medical responsibility,
the procedural obligation under Article2 ECHR is
satisfied if the legal system affords the concerned
individual a remedy in civil proceedings (either alone or
in conjunction with a remedy in criminal proceedings),
enabling any liability of the doctors concerned to be
established and any appropriate civil redress, such as
an order for damages and/or for the publication of the
decision, to be obtained.

In the civil dispute at issue, the fundamental
principles of the civil proceedings which hold for all
civil matters must be respected in order to ensure fair
proceedings and an equal footing for the parties to
proceedings. The Constitutional Court has different
prerogatives in these proceedings from those the
European Court of Human Rights had when deciding
on the complaints of the complainants against the
state. For instance, the Constitutional Court could
annul the disputed decision, which the European
Court of Human Rights could not. On the other
hand, the Constitutional Court is limited to examining
the objections asserted by the complainants in
the constitutional complaint, and these are of a
procedural nature. The complainants perceived the
alleged violation of the constitutional right to the equal
protection of rights in judicial proceedings (Article 22
of the Constitution) in that the courts did not take into
consideration their allegations, particularly as the
physician did not fulfil the explanatory duty and their
motion for evidence regarding appointing a (new)
medical expert because they were submitted too late,
i.e. after the first main hearing.

The establishment of the system of preclusions is
justified by the demand to ensure a trial within a
reasonable time, which is an essential part of the
constitutional right to effective judicial protection.
The Constitutional Court holds that this is a
constitutionally admissible aim and can serve as the
basis for the legislature’s limitation of the right to be
heard in proceedings, as protected by Article 22 of
the Constitution. It is the responsibility of the
legislature and also of the Court in a particular case
to find the right balance between ensuring the
concentration and acceleration of the proceedings, on
the one hand, and a correct judgement from the
substantive law point of view, on the other hand. This
was the reason why in Article 286.4 of the Civil
Procedure Act the legislature allowed the parties to
submit new facts and motion for new evidence even
at the subsequent main hearings, but only if they
were not able to submit them at the first main hearing
without fault on their part. Therefore the time limit for
submitting facts and motioning for evidence cannot
be said to constitute an excessive interference with
the right to be heard as determined in Article 22 of the
Constitution.

A party’s right to be heard, enshrined in Article 22 of
the Constitution, also entails the right, with respect to
the fundamental requirement of the equality and
procedural equal footing of the parties, to take part in
the evidentiary proceedings and the possibility to
express an opinion as to the results of the taking of
evidence. If a party motions for an additional
examination of an expert witness or of another expert
witness regarding the same topic at issue, this does
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not constitute new evidence. If the question is the
same, as a rule this is not a new motion for evidence
and therefore the limitation under Article 286 CPA is
not applicable. The Constitutional Court held that by
applying the limitation contained in Article 286 CPA to
the motion for evidence, the Court deprived the
complainants of their right to participate in the taking
of the evidence, and, as a result, the Court violated
their right under Article 22 of the Constitution.
Therefore, the Constitutional Court overturned the
disputed judgments and remanded the case to the
District Court for new adjudication.

Languages:

Slovenian, English (translation by the Court).

South Africa

Constitutional Court

Important decisions

Identification: RSA-2010-2-004

a) South Africa / b) Constitutional Court / c) / d)
11.05.2010 / e) CCT 100/09; [2010] ZACC 10 / f)
Stephen Segopotso Tongoane and Others v. Minister
for Agriculture and Land Affairs and Others / @)
www.saflii.org/za/cases/ZACC/2010/10.html  /  h)
CODICES (English).

Keywords of the systematic thesaurus:

4.5.6 Institutions — Legislative bodies — Law-making
procedure .

4.5.6.5 Institutions — Legislative bodies — Law-making
procedure — Relations between houses

4.8.8 Institutions — Federalism, regionalism and local
self-government — Distribution of powers

Keywords of the alphabetical index:

Bill, passing by both chambers of Parliament / Local
self-government, legislative power / Region,
legislative procedure.

Headnotes:

In determining the procedure to be followed for bills
(draft laws) affecting the provinces, Parliament must
consider whether the provisions of the bill substantially
affect their interests. If the provisions substantially
affect the interests of the provinces, Parliament must
follow the specified procedure (which gives different
weight to the provinces’ views) for its enactment. This
will ensure that the provinces participate fully and
effectively in the law-making process.

Summary:

I. The Constitution of the Republic of South Africa
requires that Parliament enact legislation to provide
for legally secure land tenure. In fulfilment of this
obligation, Parliament enacted the Communal Land
Rights Act 11 of 2004 (CLARA).
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The applicants were four rural communities who
claimed their communal land rights were affected by
CLARA. They alleged that the use and occupation of
their land was regulated by indigenous law, and were
concerned that their indigenous-based system of land
administration would be replaced by the new system
envisaged by CLARA. The communities were further
concerned that their land would be subject to the
control of traditional leaders. They challenged CLARA
on the basis that the legislation was invalid because
in breach of the Bill of Rights it undermined their
security of land tenure. They also challenged the
legislation on the basis that Parliament followed the
incorrect procedure in enacting it, and therefore that it
was void.

The Constitution regulates the manner in which
legislation is to be enacted. It prescribes different
procedures for bills affecting the provinces and bills
not affecting the provinces. When a bill is introduced,
Parliament is required to classify the bill in order to
determine the procedure to be followed in accordance
with the Constitution.

When CLARA was introduced, Parliament classified it
as a bill not affecting the provinces. Accordingly,
Parliament followed the appropriate procedure
because it took the view that the substance or true
purpose of the bill related to land tenure, and land
tenure was a subject outside the legislative
competence of the provinces. However, the commun-
ities asserted that CLARA substantially affected the
areas of indigenous law and traditional leadership,
which fell within the legislative competence of the
provinces. Therefore, CLARA should have been
classified as a bill affecting the provinces, and enacted
by the province-oriented procedure.

Il. The Constitutional Court endorsed the approach in
Ex Parte President of the Republic of South Africa: In
re Constitutionality of the Liquor Bill, which
distinguished between the characterisation of a bill for
the purpose of determining legislative competence
and classification for the purpose of determining
which procedure should be adopted for its enactment.
The Court accepted the test that where a bill's
provisions “in substantial measure” fall within an area
regulated by the provinces, it must be classified as a
bill affecting the provinces.

The Court reasoned that the classification of a bill for
the purpose of determining the procedure for its
enactment is not concerned with determining the
sphere of government that has the competence to
legislate, or with preventing interference in another
sphere of government. Instead, the process is
concerned with how a bill must be considered by the
provinces. Parliament must be informed by the need

to ensure that the provinces fully and effectively
exercise their appropriate role in the process of
considering national legislation that substantially
affects them.

In considering whether CLARA substantially affected
the interests of the provinces, the Court found that
CLARA seeks to replace a living indigenous law
regime which regulates the occupation, use and
administration of communal land. It replaces this
system with a regime that gives traditional leaders
new and wide-ranging powers and functions. It
follows that CLARA substantially affects indigenous
law and traditional leadership. Since these areas fall
within the interest of the provinces, CLARA should
have been classified as a bill affecting the provinces.

Enacting legislation that affects the provinces using
the correct procedure is a material part of the law-
making process relating to legislation that affects the
provinces. Failure to comply with the requirements of
the Constitution renders the legislation invalid. The
Court therefore concluded that CLARA was
unconstitutional in its entirety. Given this finding,
there was no need to consider the substantive validity
challenges.

Cross-references:

Investigating Directorate:

- Doctors for Life International v. Speaker of the
National Assembly and Others, Bulletin 2006/2
[RSA-2006-2-008];

- Western Cape Provincial Government and
Others: In re DVB Behuising (Pty) Ltd v. North
West Provincial Government and Another [2000]
ZACC 2; 2001 (1) South African Law Report 500
(CC); 2000 (4) Butterworths Constitutional Law
Reports 347 (CC);

- Ex Parte President of the Republic of South
Africa: In re Constitutionality of the Liquor Bill,
Bulletin 1999/3 [RSA-1999-3-009];

- Ex parte Speaker of the KwaZulu-Natal Provincial
Legislature: In re KwaZulu-Natal Amakhosi and
Iziphakanyiswa Amendment Bill of 1995; Ex
Parte Speaker of the KwaZulu-Natal Provincial
Legislature: In re Payment of Salaries,
Allowances and Other Privileges to the
Ingonyama Bill of 1995 [1996] ZACC 15; 1996 (4)
South African Law Report 653 (CC); 1996 (7)
Butterworths Constitutional Law Reports 903
(CO);

- Ex Parte Chairperson of the Constitutional
Assembly: In re Certification of the Constitution of
the Republic of South Africa, 1996, Bulletin
1996/3 [RSA-1996-3-016].
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Legal norms referred to:
- Sections 25.6, 75, 76, Schedule 4, Schedule 5 of
the Constitution of the Republic of South Africa,

1996;
- Communal Land Rights Act, 11 of 2004.

Languages:

English.

Identification: RSA-2010-2-005

a) South Africa / b) Constitutional Court / c) / d)
18.06.2010 / e) CCT 89/09; [2010] ZACC 11 / f) City
of Johannesburg Metropolitan Municipality v.
Gauteng Development Tribunal and Others / @)
www.constitutionalcourt.org.za/uhtbin/hyperion-image
/J-CCT89-09 / h) CODICES (English).

Keywords of the systematic thesaurus:

4.8.3 Institutions — Federalism, regionalism and local
self-government — Municipalities .

4.8.4.1 Institutions — Federalism, regionalism and
local self-government — Basic principles -
Autonomy .

4.8.8.1 Institutions — Federalism, regionalism and
local self-government — Distribution of powers —
Principles and methods

Keywords of the alphabetical index:

Development planning, powers / Town planning,
powers.

Headnotes:

The power to consider and approve applications for
the rezoning of land and the establishment of
townships (historically referred to as “town planning”)
is a municipal function. The Constitution grants
municipalities autonomy to exercise their constitu-
tionally assigned functions free from interference from
the national or provincial spheres of government,
unless expressly provided for in the Constitution.

Summary:

I. A dispute between the provincial and municipal
spheres of government over the proper location of the
power to approve the rezoning of land and the
establishment of new townships (historically referred
to as “town planning”) resulted in a challenge to the
constitutional validity of ChaptersV and VI of the
Development Facilitation Act, 67 of 1995 (hereinafter,
the “Act”). The Act created “development tribunals” in
each province which had the status of provincial
organs of state and were empowered to perform the
contested functions. This caused conflict between the
tribunals and municipalities, as many municipalities
performed identical functions in terms of provincial
ordinances that pre-dated the Act.

The applicant, the country’s largest metropolitan
municipality, argued that the contested functions fell
under “municipal planning”, a function allocated to
municipalities exclusively in terms of Section 156.1 of
the Constitution read with Part B of Schedule 4 to the
Constitution. The respondents contended that the
proper depiction of these functions was within the
functional area of “urban and rural development”, a
concurrent competency of the national and provincial
spheres listed in Part A of Schedule 4. Alternatively,
they argued that the constitutionally assigned
functions are not exclusive to municipalities and may
be exercised by the other spheres of government.

The Supreme Court of Appeal (reversing a contrary
finding of the High Court) held that the contested
functions were a part of “municipal planning” and thus
declared Chapters V and VI of the Act invalid as they
were in conflict with the constitutional scheme. The
declaration of invalidity was referred to the
Constitutional Court for confirmation.

Il. The Court (per Jafta J) held that the Constitution
envisages a degree of autonomy for the municipal
sphere, in which municipalities exercise their original
constitutional powers free from interference from the
other spheres of government (unless otherwise
provided for in the Constitution). Furthermore,
“planning” in the context of municipal affairs is a term
which has assumed a particular, well-established
meaning which includes the zoning of land and the
establishment of townships. Therefore, the functional
area of “municipal planning” includes the contested
powers. While the ordinary meaning of “urban and
rural development” was capable of encompassing
these powers, a restrictive interpretation of this
functional area was necessary so as to respect the
autonomy of the municipal sphere.
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Consequently, ChaptersV and VI of the Actwere
found constitutionally invalid and the declaration of
invalidity granted by the Supreme Court of Appeal was
confirmed. The Court suspended the order of invalidity
for 24 months and imposed various conditions to
regulate the development tribunals’ powers during the
period of suspension.

Cross-references:

- Ex Parte Chairperson of the Constitutional
Assembly: In Re Certification of the Constitution
of the Republic of South Africa, 1996, Bulletin
1996/3 [RSA-1996-3-016];

- Fedsure Life Assurance Ltd and Others v. Greater
Johannesburg Transitional Metropolitan Council
and Others, Bulletin 1999/1 [RSA-1999-1-001];

- City of Cape Town and Another v. Robertson and
Another [2004] ZACC 21; 2005 (2) South African
Law Reports 323 (CC); 2005 (3) Butterworths
Constitutional Law Reports 199 (CC);

- Ex Parte President of the Republic of South
Africa: In re Constitutionality of the Liquor Bill,
Bulletin 1999/3 [RSA-1999-3-009];

- Wary Holdings (Pty) Ltd v. Stalwo (Pty) Ltd and
Another [2008] ZACC 12; 2009 (1) South African
Law Reports 337 (CC); 2008 (11) Butterworths
Constitutional Law Reports 1123 (CC).

Legal norms referred to:

- ChaptersV and VI of the Development
Facilitation Act 67 of 1995;

- Sections 41, 100, 151, 155, 156 and 139 of the

Constitution of the Republic of South Africa, 1996;
- Schedules 4 and 5 to the Constitution.

Languages:

English.

Identification: RSA-2010-2-006

a) South Africa / b) Constitutional Court / c) / d)
05.08.2010 / e) CCT 81/09; [2010] ZACC 12/ f) S v.
Thunzi and Another (with Minister for Justice and
Constitutional Development) / g) www.constitutional
court.org.za/uhtbin/cgisirsi/tmatAzZWPo5/MAIN/0/57/5
18/0/3-CCT81-09 / h) CODICES (English).

Keywords of the systematic thesaurus:

1.1.4.4 Constitutional Justice -  Constitutional
jurisdiction — Relations with other institutions — Courts .
1.3.1 Constitutional Justice — Jurisdiction — Scope of
review .

1.3.4.10 Constitutional Justice — Jurisdiction — Types
of litigation — Litigation in respect of the
constitutionality of enactments

1.5.4.6 Constitutional Justice — Decisions — Types —
Modification .

1.6.9.1 Constitutional Justice - Effects -
Consequences for other cases — Ongoing cases .
5.2.2 Fundamental Rights — Equality — Criteria of
distinction .

Keywords of the alphabetical index:

Constitutional Court, appeal, limits / Declaration of
unconstitutionality / Law, pre-constitutional, status /
Order, final, Court’s power to vary.

Headnotes:

The ordinary course to follow when a declaration of
constitutional invalidity has been incorrectly referred
to the Constitutional Court by a high court, and a
further part of the order requires correction, is for the
matter to be referred back to the high court to correct
that part of the order itself. However, in exceptional
circumstances where the interests of justice demand
it, the Constitutional Court can exercise its inherent
power under Section 173 of the Constitution to
correct the high court order.

Summary:

I. The High Court declaration that the “applicability” of
Section 4 of the Dangerous Weapons Act 71 of 1968
(Transkei) (DWA (Tk)) was invalid was referred to the
Constitutional Court for confirmation. The High Court
decided that the applicability of the provision unfairly
discriminates against perpetrators of crime in the
erstwhile Transkei region who are subject to its harsher
sentencing regime. The applicants had been convicted
and sentenced to higher terms of imprisonment in terms
of Section 4 of the DWA (Tk) than provided for by the
Magistrates Courts Act 32 of 1944,

Under apartheid, the Transkei region was declared a
“sovereign and independent state” on 26 October
1976. The Transkei adopted all legislation of the
Republic of South Africa that was in force immediately
prior to its independence. This included the national
Dangerous Weapons Act (DWA (SA)). All laws thus
adopted became separate laws of the Republic of
Transkei designated with the appendage “(Transkei)”,
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which is how the DWA (Tk) came into existence with
identical provisions to the DWA (SA). In 1978, the
national Minister of Justice issued a government notice
which caused the higher penalty provisions of the
DWA (SA) to cease to have effect in the Republic of
South Africa. However, this notice had no effect in the
“independent” Republic of Transkei. Consequently the
DWA (Tk) continued to apply in the Transkei, whereas
the identical provisions of the DWA (SA) no longer
applied in the rest of the country.

In declaring the “applicability” of Section 4 of the
DWA (Tk) to be unconstitutional, the High Court
limited its order of invalidity to cases where the
accused had not yet pleaded, and referred the matter
to the Constitutional Court for confirmation of the
declaration of invalidity.

II. The majority (per Skweyiya J) found that in
declaring the “applicability” of Section 4 of the DWA
(TK) to be unconstitutional, rather than the provisions
themselves, the order of the High Court was not
subject to confirmation by the Constitutional Court in
terms of Sections 167.5 and 172.2.a of the
Constitution. However, leaving the order of the High
Court intact would perpetuate an injustice against
accused persons who had already pleaded in terms of
Section 4 of the DWA (Tk), or who had already been
sentenced under that provision, but whose appeals
were still pending.

The majority observed that ordinarily a finding that a
declaration of invalidity was incorrectly referred to the
Constitutional Court would be the end of the matter,
and the ordinary course to follow would be to refer the
matter back to the High Court to correct its order to
remedy an attendant injustice. However, in the
exceptional circumstances of this case, the interests
of justice demanded that the Constitutional Court
exercise its inherent power under Section 173 of the
Constitution to correct the High Court order. The
Court emphasised that the Constitutional Court was
well positioned to address the High Court’s order as
the issue of the appropriate remedy had been
extensively canvassed in argument. Moreover,
insisting on a referral back to the High Court order
could result in a substantial delay, and in the interim a
patent injustice could ensue.

. In a partially concurring judgment, Ngcobo CJ held
that it was not appropriate for the Court to determine
the basis of its interference in terms of either
Sections 172 or 173 of the Constitution because, in
the absence of argument on these issues, the
decision on whether to remit the matter should be
guided by the interests of justice. In a further
concurring judgment, Yacoob J held that there was
nothing improper about the High Court’s referral of

the matter to the Constitutional Court for confirmation,
and that the Constitutional Court had the power to
correct the order of the High Court in terms of
Section 172 of the Constitution. All the judges were
however in agreement regarding the order made by
Skweyiya J.

Cross-references:

- South African Broadcasting Corp (Pty) Ltd v.
National Director of Public Prosecutions and
Others, Bulletin 2006/3 [RSA-2006-3-011];

- Phillips and Others v. National Director of Public
Prosecutions, Bulletin 2005/3 [RSA-2005-3-011];

- Parbhoo and Others v. Getz NO and Another,
Bulletin 1997/3 [RSA-1997-3-009];

- S v. Pennington and Another, Bulletin 1997/3
[RSA-1997-3-008].

Legal norms referred to:

- Section 4 of the Dangerous Weapons Act 71 of
1968;

- Sections 167.5, 172.2.a and 173 of the Constitution
of the Republic of South Africa, 1996.

Languages:

English.

Identification: RSA-2010-2-007

a) South Africa / b) Constitutional Court / c) / d)
24.08.2010 / e) CCT 05/10; [2010] ZACC 13 / f)
Tatiana Malachi v. Cape Dance Academy
International (Pty) Ltd and Others [/ @)
www.constitutionalcourt.org.za/uhtbin/cgisirsi/wFaiKb
zQIz/MAIN/0/57/518/0/3-CCT05-10 / h) CODICES
(English).

Keywords of the systematic thesaurus:

5.3.5.1.2 Fundamental Rights — Civil and political
rights — Individual liberty — Deprivation of liberty —
Non-penal measures .
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Keywords of the alphabetical index:

Arrest, legal grounds / Arrest, safeguards / Debt,
imprisonment, prohibition / Detention for non-payment,
validity / Disproportionate means / Imprisonment, for
debt, principle / Venice Commission, Venice Forum.

Headnotes:

The procedure for arrest tanquam suspectus de fuga
in Section 30.1 and 30.3 of the Magistrates’ Courts
Act 32 of 1944 is unconstitutional and incompatible
with Section 12.1.a of the Constitution, in that the
procedure for arrest of an alleged fleeing debtor
unjustifiably limits the right to freedom and security of
the person since it allows for the deprivation of
freedom without just cause.

Summary:

I. The procedure for arrest tanquam suspectus de
fuga in terms of Section30.1 and 30.3 of the
Magistrates’ Courts Act 32 of 1944 empowers a
magistrate to make an order for the arrest and
detention of an alleged debtor at the instance of a
creditor who is owed R40 or more and who
reasonably suspects that the debtor is about to flee
the country to avoid the adjudication of the dispute.

The applicant, Tatiana Malachi, a citizen of the Republic
of Moldova, was recruited by her employers to work as
an exotic dancer in South Africa. In terms of the
employment contract, she was required to reimburse
her employers certain expenditures. The applicant
became dissatisfied with her employment conditions
and made plans to return to Moldova. Her employers
alleged that she owed them about R 100 000, and it
seemed she lacked means to pay the alleged debt. Her
employers were granted an order by the Magistrates’
Court to have the applicant detained in terms of
Section 30.1 and 30.3 of the Magistrates’ Courts Act,
pending the finalisation of their claim against her. She
was arrested and was detained at Pollsmoor
Correctional Centre for 16 days.

In pursuit of her liberty, the applicant approached the
Western Cape High Court, Cape Town for an order
declaring Section 30.1 and 30.3 of the Magistrates’
Courts Act unconstitutional and therefore invalid. The
High Court granted the order declaring these
provisions inconsistent with numerous provisions of
the Constitution, including the right to equality
(Section 9 of the Constitution), the right to have your
dignity respected (Section 10 of the Constitution), the
right to freedom of movement (Section21 of the
Constitution) and the right to freedom and security of
the person (Section 12 of the Constitution). In terms

of Sections 167.5 and 172.2 of the Constitution, an
order of statutory invalidity by a High Court must be
confirmed by the Constitutional Court of South Africa.

Il. The Constitutional Court confirmed the order of the
High Court on the ground that the Magistrates’ Courts
Act provisions infringe the Section 12.1.a right in that
they deprive a person of freedom for no just cause.
The Court held that the provisions attack persons
who do not want to pay, as well as person who
cannot pay. It held that an arrest for an alleged debt
cannot be allowed in a legal system that has
abolished arrest for the inability to pay a proven civil
claim. Further, the Court held that arrest tanquam
suspectus de fuga does not necessarily ensure that
the payment of the alleged debt is effected. The Court
concluded that the provisions are not justifiable under
Section 36 of the Constitution as the provisions
allowing for arrest are disproportionate.

Supplementary information:

The Constitutional Court conducted a survey on the
detention of fleeing debtors via the “Venice Forum” of
the Venice Commission.

Cross-references:

- Bid Industrial Holdings (Pty) Ltd v. Strang and
Another (Minister of Justice and Constitutional
Development, Third Party) 2008 (3) South African
Law Reports 355 (SCA);

- Coetzee v. Government of the Republic of South
Africa, Bulletin 1995/3 [RSA-1995-3-005]; Matiso
and Others v. Commanding Officer, Port
Elizabeth Prison [1995] ZACC 7; 1995 (4) South
African Law Reports 631 (CC); 1995 (10)
Butterworths Constitutional Law Reports 1382
(COC).

Legal norms referred to:

- Section 12.1.a of the Constitution of the Republic
of South Africa, 1996;

- Section 30.1 and 30.3 of the Magistrates’ Court
Act 32 of 1944,

Languages:

English.
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Spain

Constitutional Court

Important decisions

Identification: ESP-2010-2-005

a) Spain / b) Constitutional Court / c) Full Court / d)
28.06.2010 / e) 31/2010 / f) Estatuto de Catalufia / g)
Boletin oficial del Estado (Official Gazette), 172,
16.07.2010; www.tribunalconstitucional.es/es/juris
prudencia /Paginas/Sentencia.aspx?cod=9873 / h)
CODICES (Spanish).

Keywords of the systematic thesaurus:

1.3.4.3 Constitutional Justice — Jurisdiction — Types of
litigation — Distribution of powers between central
government and federal or regional entities

1.3.5.4 Constitutional Justice — Jurisdiction — The
subject of review — Quasi-constitutional legislation
1.5.4.3 Constitutional Justice — Decisions — Types —
Finding of constitutionality or unconstitutionality
1.5.4.4 Constitutional Justice — Decisions — Types —
Annulment .

2.2.2.2 Sources — Hierarchy — Hierarchy as between
national sources — The Constitution and other
sources of domestic law

3.1 General Principles — Sovereignty .

3.6 General Principles — Structure of the State .

3.8 General Principles — Territorial principles

4.3.1 Institutions - Languages -  Official
language(s) .
4.7.5 Institutions — Judicial bodies — Supreme

Judicial Council or equivalent body

4.7.7 Institutions — Judicial bodies — Supreme court .
4.8.4.1 Institutions — Federalism, regionalism and
local self-government — Basic principles -
Autonomy .

4.8.7 Institutions — Federalism, regionalism and local
self-government — Budgetary and financial aspects
4.8.8.1 Institutions — Federalism, regionalism and
local self-government — Distribution of powers —
Principles and methods

4.8.8.5.2 Institutions — Federalism, regionalism and
local self-government — Distribution of powers —
International relations -  Participation in
international organisations or their organs

4.12.10 Institutions — Ombudsman — Relations with
federal or regional authorities

Keywords of the alphabetical index:

Region, power, political status / Authority, territorial,
autonomous, status, powers / Autonomy, statute,
procedure and reform correct / Community,
autonomous.

Headnotes:

The power of reform of the Statutes of Autonomy is
submitted to the Constitution, which is at the heart of
the right to self-government of the regions of Spain.

From a constitutional perspective, there is only one
Nation (the Spanish nation). Otherwise, it is legitimate
to vindicate the historical rights of the territorial
minorities of Spain.

The Spanish Ombudsman (Defensor del Pueblo) is
an institution established by the Constitution for the
protection of fundamental rights and public liberties.
Any suppression of this guarantee is in contravention
of the Constitution.

The Constitutional Court has a monopoly over the
rejection of the laws that are contrary to the
constitutional provisions. The Statutes of Autonomy
cannot establish mechanisms of control that ignore
that monopoly.

In contrast with the federal State, in the Spanish
“Autonomic State” there is only one Judiciary. In the
“Autonomic State” the plurality of powers finds a limit
in the unity of the Judiciary.

It is not the proper role of the Statutes of Autonomy to
give a general definition of the concepts and
terminology deployed in the Constitution. The Statutes
of Autonomy are, however, the appropriate legislation
in which to set out the provisions on the institutional
relations of the Autonomous Communities, the State
and other public bodies.

Participation of the Autonomous Communities in the
financial instruments of solidarity among regions
cannot be subjected to conditions unilaterally
imposed by an Autonomous Community.

The State legislature must participate in the reform of
a Statute of Autonomy because it is a law that
pertains to the actual organisation of the State.

Summary:

I. Ninety nine deputies (members of the lower chamber
of the Spanish Parliament) belonging to the Popular
Party of Spain (centre-right) brought an action of
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unconstitutionality against the reform of the Statute of
Autonomy for Catalonia approved by the Organic Law
6/2006 of 19 July 2006. In formal terms, this was a
reform of the Statute of Autonomy (originally approved
in 1979). However, Organic Law 6/2006 contained a
completely new Statute of Autonomy. The deputies
raised concerns over a humber of provisions, including
the basis of the autonomy, the regulation of official
languages, the incorporation of a bill of rights (the
original Statute of Autonomy lacked such content), the
Judiciary in Catalonia, the competences of Catalonia,
as well as the financial system for Catalonia and local
powers in the region.

The Constitutional Court upheld most of the provisions,
but declared some of them unconstitutional and
imposed an interpretation on others. It also denied
juridical value to certain declarations of the preamble.
There were five dissenting opinions.

. In its judgment as to the constitutionality of the new
Statute of Autonomy of Catalonia, the Constitutional
Court stated that Statutes of Autonomy can include
content that contributes towards the performance of
the constitutional function assigned to them as well as
content envisaged expressly in the Constitution.
These are the institutional basic rules that incorporate
the basic regulation of competence of every
Autonomous Community. They may not exceed the
qualitative limits that separate the scope of the
constituent power and the constituted powers.
Although the preamble lacks normative value, it has a
level of juridical value as a template for the
interpretation of statutory rules. The terms “nation”
and “national reality” used in the preamble of the new
Statute of Autonomy of Catalonia do not have juridical
interpretative effectiveness.

The Constitutional Court also defined in its judgment
the scope of other terms used in the preliminary title,
such as “people of Catalonia” (which is in line with the
concept of democratic principle), “citizenship” of
Catalonia (with reference to the subjective realm of
the projection of self-government), or “historical
rights” (which should not to be confused with the
rights of the historical territories, which are Alava,
Guiplzcoa, Navarra and Vizcaya).

The definition of Catalan as “Catalonia’'s own
language” in the new Statute of Autonomy must not
be allowed to jeopardise the balance in the
constitutional system of co-official languages. Neither
does it justify the statutory imposition of the
preferential use of Catalan at the expense of Spanish,
which is also an official language in this Autonomous
Community. The new Statute of Autonomy for
Catalonia includes a provision requiring knowledge of
Catalan. This was restricted by the Constitutional

Court to the specific fields of education and the Civil
Service. The right to linguistic choice between co-
official languages established in various statutory
provisions in order to guarantee citizens’ linguistic
rights imposes certain duties on public authorities.
The concrete definition of these duties must be
assumed by the territorial power against which the
rights can be exercised. The existence of a system of
co-official languages in certain regions does not
mean that it must be immediately implemented in
state constitutional or judicial bodies. On the duty of
linguistic readiness of companies, in their relations
with consumers and users, the Constitutional Court
accepted a projection of linguistic rights in the
relations between companies and consumers. Finally,
the Court stated that the constitutionality of the
characterisation of Catalan as the language of
education should not deprive the Spanish language of
the same status.

The rights recognised by the new Statute of
Autonomy of Catalonia are not fundamental rights.
According to the Constitutional Court in its judgment,
they are not subjective rights but mandates for action
aimed at autonomous public authorities. For example,
the proclamation in the new Statute of Autonomy of
the right of those in the last stages of life to live with
dignity does not imply recognition of euthanasia but
the manifestation of the right to a dignified life, the
legal status of which depends on policy development
made by the regional legislature. Moreover, the
assertion in the Statute about secularism in public
education means that public teaching is not
institutionally assigned to religious denominations.

The new Statute attributes binding effect to the
opinions of the Council of Statutory Guarantees
regarding bills and motions which develop statutory
rights. The Constitutional Court stated in its judgment
that this provision represents a decrease of political
participation rights and a meddling in the Constitutional
Court’s exclusive jurisdiction over the power to reject
laws. On the other hand, the exclusivity of the
supervisory role of administrative activity attributed to
the Sindic de Greuges (the Catalonian Ombudsman),
implies a divestment of the Defensor del Pueblo
(Spanish Ombudsman), an institution established by
the Constitution itself as a guarantee of fundamental
rights.

The establishment of a list of powers for local
government in the new Statute of Autonomy does not
limit the power of State legislature to approve the basic
legal order of local governments. The creation of the
territorial figure of the Vegueria (a new local
intermediate entity created by the Statute of
Autonomy), does not deprive the province of its
constitutional role as territorial division of the State.
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Rather, it should be perceived as an augmentation of
legally guaranteed self-government. The Constitutional
Court drew a distinction in the judgment between the
regulation of the Vegueria as the name given to the
province in Catalonia or as a new local authority.

The Constitutional Court emphasised that one of the
defining characteristics of the Spanish “Autonomic
State”, by contrast with the federal State, is that its
functional and organic diversity does not extend to
the Judiciary. The Autonomic State came about as a
result of its establishment in the unique Constitution
of 1978 and is also limited by the existence of a
unique jurisdiction. In the field of normative
concretion, the unity of jurisdiction and Judiciary is
equivalent to the unity of the constituent will in terms
of abstraction.

The territorial structure of the State does not affect
the Judiciary as a power of the State but does allow
for the decentralisation of judicial services. The
judgment declared certain of the provisions relating to
the judiciary in Catalonia to be unconstitutional, such
as those relating to the creation of the Council of
Justice as a decentralised body of the General
Council of the Judiciary. The constitutionality of the
projections for the Supreme Regional Court, the
Public Prosecutor Office or the “administration of the
auxiliary services of Judiciary” was upheld, although
they were qualified in scope.

Having examined the powers conferred by the new
Statute of Autonomy on the Generalitat of Catalonia,
the Constitutional Court proceeded with the correct
interpretation of the concepts used by the constituent
power. The Statute of Autonomy cannot provide a
general definition of constitutional terms such as
“basic regulation” of a matter, competence attributed
by the Constitution to the State or “legislation”, as a
competence of the Central State, but it can define
the scope of the powers included in the competences
assumed by the Autonomous Community. Most of
the new statutory provisions conferring specific
powers on the Generalitat of Catalonia were upheld.
However, the provisions about regional powers over
saving banks and mutual insurance companies not
integrated in the social security system that include a
general definition of the constitutional notion “basic
regulation” were declared null and void.

The Statute of Autonomy is the appropriate legislation
to set out the fundamental principles of the relationship
between the Autonomous Community and the State
and other public bodies, such as the European Union.
The State must assume responsibility for establishing
the specific conditions that allow for the participation of
the Generalitat of Catalonia in the institutions,
agencies and decision-making of the State concerning

the regional powers. This participation must preserve
the rights of the State powers and respect the freedom
of the State regulatory agencies.

The State has the power to regulate its own taxes,
the general framework of the tax system and to define
the financial powers both of autonomous communities
and the state. The autonomic financing provision of
the Statute of Autonomy cannot limit the capacity of
institutions and multilateral agencies, neither can it
impede or impair the full exercise of State powers.
The transfer rates of certain taxes and the provisions
about State investment in Catalonia within the Statute
are not binding on Parliament.

The requirement in the new Statute of Autonomy for
other Autonomous Communities to make a “similar
tax effort”, as a condition for Catalonia’s contribution
to levelling mechanisms was pronounced unconsti-
tutional. Striving towards solidarity could not be
detrimental to the most prosperous Autonomous
Communities beyond that which was needed for the
promotion of the disadvantaged Communities.

The provisions on the local Treasury and the financial
supervision of local government were upheld. The
power of the regional Parliament to perform complete
regulation of local taxes was, however, declared
unconstitutional.

Statutes of Autonomy can establish their own process
of reform. The role played by the Cortes Generales
(State Parliament) in this process will vary according
to the power and institutions affected by the reform.
The new Statute of Autonomy gives the State
Parliament the power to call a referendum, the final
necessary act to accomplish legislative will. Where
the President of an Autonomous Community calls a
referendum for the ratification of a new Statute of
Autonomy, he does so in his capacity of ordinary
representative of the State within the territory of the
Autonomous Community.

Languages:

Spanish.
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Switzerland
Federal Court

Important decisions

Identification: SUI-2010-2-001

a) Switzerland / b) Federal Court / ¢) Second Public
Law Chamber / d) 23.11.2009 / e) 2C_283/2009 / f)
GastroBern et consorts v. Executive Council of the
Canton of Berne / g) Arréts du Tribunal fédéral
(Official Digest), 136 1 29 / h) CODICES (German).

Keywords of the systematic thesaurus:

3.16 General Principles — Proportionality .

3.17 General Principles — Weighing of interests

5.4.6 Fundamental Rights — Economic, social and
cultural rights — Commercial and industrial
freedom .

Keywords of the alphabetical index:

Public establishment, restrictions / Smoking room /
Young persons, protection / Passive smoking,
protection.

Headnotes:

Article 5 of the Federal Constitution (principles of
State activity governed by law) and Article 27 of the
Federal Constitution (economic freedom); protection
against passive smoking, abstract review of horms.

The Bernese regulations, established by order, which
prohibit the use of the main serving facility of an
establishment as a smoking room, the separate
provision of a serving facility (such as a buffet or bar)
in a smoking room and also access to smoking rooms
by persons under the age of 18, do not violate
constitutional law, in particular economic freedom
(grounds 3 and 4).

Summary:

In 2008 the Grand Council (Parliament) of the Canton
of Berne enacted the Law on protection against
passive smoking, aimed at protecting the population
against the harmful effects of passive smoking. The
Law amended the provisions of the Law on hotels

and restaurants, notably Section 27, which in its
amended form prohibited smoking in indoor areas
accessible to the public in establishments which
require an operating licence. However, smoking was
permitted in the open air and in smoking rooms,
enclosed places with a separate ventilation system. In
2009 the Executive Council of the Canton of Berne
brought into force the Order on protection against
passive smoking and introduced new provisions in
the Order on hotels and restaurants.

Acting by way of a public-law appeal, various
associations and restaurateurs requested the Federal
Court to annul some of the new provisions of the
Order on hotels and restaurants. They claimed that
the Executive Council was not authorised to adopt the
contested provisions by means of an Order and that
the contested provisions did not have sufficient legal
basis in the Law and did not respect constitutional
rights. The appellants referred firstly to the article on
smoking rooms, defined as enclosed annexes to the
establishment, without separate serving facilities such
as a buffet or bar, while the place in which the
establishment’s main serving facility was situated
could not serve as a smoking room. Furthermore,
they challenged the provision on access to the
smoking room, under which access was prohibited to
persons under the age of 18.

The Federal Court dismissed the appeal.

Article 27 of the Federal Constitution guarantees
economic freedom, in particular free access to a
private profit-making economic activity and the free
exercise of such access. The prohibition of smoking
in establishments did not directly limit economic
freedom; restaurateurs were still free to operate their
establishments. The prohibition governed only the
way in which they operated their establishments and
thus represented a minor interference with economic
freedom.

The Constitution of the Canton of Berne generally
permitted the delegation of legislative powers to the
Executive Council. The Law on hotels and
restaurants allowed, in particular, restrictions to be
placed on the activities of those establishments in
order to protect young persons and consumers. It
also authorised the Executive Council to adopt the
necessary implementing provisions.

In so far as the provisions in issue were designed to
protect consumers in general and young persons in
particular, they complied with the aims and the
framework of the cantonal legislation. They also fell
within the ambit of the powers of the Cantons. The
provisions of the order thus constituted a sufficient
legal basis to justify the contested restrictions.
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The appellants also disputed the proportionality of the
provisions of the Order. The principle of propor-
tionality required that State measures be an
appropriate means of attaining the legal objective,
that they be necessary to the aim pursued and that
they not go beyond what was necessary.

Protection against passive smoking served the
interests of the public and of staff. There could be no
doubt that it was in the public interest and it might
even justify a complete ban on smoking in
restaurants. For the protection of staff and
consumers, the Court upheld on similar grounds the
provision prohibiting the main serving facility being in
smoking rooms. The impugned provisions were
without doubt an appropriate means of protecting
staff against the harmful effects of smoking. They
also served to protect non-smoking consumers. The
prohibitions were necessary and other measures
having the same effect could scarcely be envisaged.
Last, the orders adopted by the Canton of Berne did
not go beyond what was necessary. Given that
customers were able to take a seat in the smoking
rooms and be served there, which they were not
permitted to do in other Cantons, the measures
introduced by the Order were also proportionate
within the strict meaning of the word.

Nor were the contested rules contrary to the new
Federal Law on protection against passive smoking,
which was to enter into force in 2010. This Law
prohibits smoking in restaurants, but allows the
creation of specially designed smoking areas,
isolated from the other areas, designated as such and
provided with adequate ventilation, in which staff can
work only if they are specially authorised and consent
to do so.

Languages:

German.

Identification: SUI-2010-2-002

a) Switzerland / b) Federal Court / ¢) Second Social
Law Chamber / d) 18.01.2010 / €) 9C_517/2009 / f)
F. v. Sickness Insurance Office of the Canton of
Fribourg / g) Arréts du Tribunal fédéral (Official
Digest), 136 1 149 / h) CODICES (German).

Keywords of the systematic thesaurus:

4.3.1 Institutions — Languages — Official language(s) .
4.7.4.4 Institutions — Judicial bodies — Organisation —
Languages .

5.2.2.10 Fundamental Rights — Equality — Criteria of
distinction — Language .

5.3.13.21 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Languages .

5.3.40 Fundamental Rights — Civil and political rights
— Linguistic freedom

Keywords of the alphabetical index:

Language, procedural document / Procedural
document, official language, use.

Headnotes:

Article 70.2 of the Federal Constitution (determination
of the official languages of the Cantons); Articles 6.1
and 17.2 of the Constitution of the Canton of
Fribourg; freedom of language, official language and
language of the procedure.

Without regard to the language of the procedure,
Article 17.2 of the Constitution of the Canton of
Fribourg allows a litigant to address the Cantonal
Court in the official language of his or her choice,
namely in German or in French. The Cantonal Court
cannot require as a condition of the admissibility of an
action the translation of a pleading drafted in the
official language other than the language of the
procedure (grounds 3 to 8).

Summary:

Following an initial procedure conducted solely in
French, the Sickness Insurance Office of the Canton of
Fribourg rejected F.’s claim for benefits. By a memorial
drafted in German, the insured brought an action
before the Social Insurance Court of the Cantonal
Court of the Canton of Fribourg. In the context of the
exchange of written pleadings, the Sickness Insurance
Office requested that the proceedings be conducted in
the language of the contested decision and requested
a French translation of the document initiating the
action. The insured requested that the proceedings be
held in German.

The Cantonal Court held that the proceedings should
be held in French, refused to derogate from the rules
of the Fribourg code of procedure and administrative
jurisdiction and gave the insured 30 days within
which to translate her memorial into French, notifying
her that otherwise it would not be taken into
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consideration. The insured did not do as requested.
The Cantonal Court took the view that the action was
vitiated by a procedural defect and declared it
inadmissible. F. lodged a public-law appeal with the
Federal Court against that judgment and requested
that it be set aside. The Federal Court allowed the
appeal, set aside the judgment under appeal and
remitted the case to the Cantonal appellate authority
for a decision on the merits.

Freedom of language is expressly guaranteed by
Article 18 of the Federal Constitution. That guarantee
includes, in particular, the use of the mother tongue.
Where that language is also one of the four national
languages, its use is protected by Article 4 of the
Federal Constitution. Article 8.2 of the Federal
Constitution also prohibits any discrimination on the
ground of language. In relations between the citizen
and the authorities, the scope of the principle of
freedom of language concerns more particularly the
fields of the language of education and that of the
official language of the Cantons, in particular the
judicial language.

According to Article 70.2 of the Federal Constitution,
the Cantons designate their official languages. In
order to preserve harmony between the linguistic
communities, the Cantons respect the traditional
territorial distribution of languages and take the
indigenous linguistic minorities into consideration.
Article 70.2 of the Federal Constitution enshrines the
principle of the territoriality of languages, which is not
an individual constitutional right, but represents a
restriction of freedom of language in so far as it
allows the Cantons to take measures to maintain the
homogeneity and traditional limits of the linguistic
regions. The principles of freedom of language and
territoriality may be incompatible, however, as the
former protects the citizen’s right to express himself
or herself in his or her language, whereas the latter is
designed to ensure the stability and homogeneity of
the linguistic regimes.

In relations with the authorities, freedom of language
is limited by the principle of the official language. In
principle, there is no right to communicate with the
authorities in a language other than the official
language. The official language is itself linked with the
principle of territoriality, in the sense that it normally
corresponds with the language spoken in the territory
concerned.

Subject to the limits laid down by Federal
constitutional law, it is primarily for the Cantons to
regulate the use of language within their borders. The
use of language in the Canton of Fribourg is based on
two separate provisions of the Cantonal Constitution:
the principle of territoriality is enshrined in Article 6

and freedom of language in Article 17. Article 17
provides that a person who addresses an authority
whose powers extend to the whole of the Canton may
do so in the official language of his or her choice.

For the administrative procedure, it is the code of
procedure and of administrative jurisdiction of the
Canton of Fribourg that determines the language. The
regulations are based on the principle of territoriality:
the determining language in a case is not necessarily
that of the member of the public concerned, but, in
principle, the official language or languages of the
district concerned. In the event of an appeal, the
proceedings take place in the language of the
contested decision. Where the circumstances so
justify, there may be a derogation from those rules.

Freedom of language as enshrined in the Fribourg
Constitution permits a person who addresses — orally
or in writing — an authority whose powers extend to
the whole of the Canton (for example the Cantonal
Court) to do so in the official language — French or
German — of his or her choice. That provision
enshrines the principle of personality (also called the
principle of free choice of language) and constitutes
an express exception, desired by Fribourg citizens, to
the general principle of territoriality.

The meaning of that guarantee seems at first sight to
be unambiguous. Conversely, it does not require the
authorities to deliver their decisions in both official
languages of the Canton or to use the language in
which the applicant has expressed himself or herself.
The administrative rules of procedure, according to
which the authorities are to investigate and decide in
principle in the official language of the district
concerned, and in the event of an appeal, in the
language of the contested decision, remain wholly
valid. None the less, the question arises whether the
Cantonal Court can require a party to translate the
written pleadings into the language of the procedure.

The long and laborious genesis of Article 17 of the
Fribourg Constitution shows that while those drafting
the Fribourg Constitution refused to grant the requests
to make reservations for the procedural laws, they
clearly expressed their intention to establish a free
choice of the official language in relations with the
Cantonal authorities. This principle did not formally
repeal or amend the provisions of the administrative
procedure. Being of constitutional rank and more
recent, the constitutional provision takes precedence
over the administrative rules of procedure, which must
give way to the new constitutional provision. From a
more general point of view, it is appropriate to state
that Article 17.2 of the Fribourg Constitution is
consistent with the approach taken in recent years by
the Federal and Cantonal legislatures.
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Article 17.2 of the Fribourg Constitution therefore
authorises a litigant to file his or her memorial in
appeal before the Cantonal Court in the official
language of his or her choice, without regard to the
language of the procedure at first instance.

Languages:

French.

Identification: SUI-2010-2-003

a) Switzerland / b) Federal Court / ¢) Second Social
Law Chamber / d) 19.03.2010 / e) 9C_99/2009 / f)
Universa sickness fund v. B. / g) Arréts du Tribunal
fédéral (Official Digest), 136 | 121 / h) CODICES
(French).

Keywords of the systematic thesaurus:

5.2.1.3 Fundamental Rights — Equality — Scope of
application — Social security .

5.2.2.7 Fundamental Rights — Equality — Criteria of
distinction — Age.

Keywords of the alphabetical index:
Sickness insurance, benefit / Medical treatment.
Headnotes:

Article 8.1 and 8.2 of the Federal Constitution
(equality); Sections 33 and 34 of the Federal Law on
sickness insurance. Conditions governing the
provision of the benefit by the compulsory health care
insurance.

The maximum age of 60 years laid down for surgical
treatment for overweight is based on a proper
medical ground and does not breach the principle of
equality or the prohibition of all discrimination based
on age (ground 5).

Summary:

B., who was born in 1940, was covered by the Universa
sickness fund for compulsory health care insurance and
for combined hospitalisation insurance. He presented a

state of morbid obesity and consulted Doctor R., a
surgeon, who recommended the insertion of a stomach
ring. According to his opinion, which was shared by a
colleague, the insertion of a ring constituted the best
therapeutic step and would have beneficial effects on
the other adverse effects on the patient’s health, while
the risk of complications was limited. Dr R. informed the
medical adviser to the sickness fund that his patient
proposed to undergo bariatric surgery. The sickness
fund informed B. that it would not pay for the proposed
operation, since he was over the age of 60, which,
according to the legal provisions, was the maximum age
at which his costs would be covered by compulsory
sickness insurance. B. none the less underwent an
operation in September 2007.

By decision of 12 March 2008, which was
subsequently confirmed, the sickness fund refused to
pay for the operation under the compulsory health
care insurance and the combined hospitalisation
insurance. B. lodged an appeal against that decision
before the Cantonal Social Insurance Court of the
Canton of Geneva and claimed that the costs of the
surgical treatment in question and the hospitalisation
should be covered by his insurance fund. The court
upheld the appeal and held that the insured was
entitled to reimbursement of the costs.

The Universa sickness fund lodged a public-law
appeal before the Federal Court; it claimed that the
cantonal judgment should be set aside and that the
sickness fund’s decision should be confirmed. The
Federal Court upheld the appeal and set aside the
judgment of the Cantonal Court in so far as it held
that the treatment in issue should be covered by the
compulsory sickness insurance.

Compulsory health care insurance covers the costs of
treatment defined in Sections 25 to 31, taking into
account Sections 32 to 34 of the Federal Sickness
Insurance Law. Insurers cannot cover costs other
than the costs of the treatment provided for. The
Federal Council delegated to the Federal Department
for the Interior the power to designate the treatment
to be covered by insurers. The Department
promulgated the Order on treatment in compulsory
sickness health care insurance (hereinafter, the
“OPAS"). According to the annex to that order (in
force at the material time), surgical treatment for
adiposity is compulsorily covered by insurance, but
the patient must not be more than 60 years old. As B.
was 66 years old at the time of the operation, he did
not satisfy the age criterion.

According to the Cantonal Court, the bariatric surgery
undergone by the respondent was an effective,
appropriate and economic measure within the
meaning of the Law. The maximum age requirement
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of 60 years laid down in the OPAS created unequal
treatment between insured persons. As the Federal
Sickness Insurance Law did not lay down that
condition, the Cantonal Court accepted that the age
limit laid down in the OPAS could properly be
disregarded and that the applicant was entitled to
reimbursement of the costs incurred in connection
with the operation. The appellant insurer took issue
with the first-instance court for having disregarded the
Department’s assessment that the maximum age of
60 years for the treatment in question was necessary,
owing inter alia to the risk associated with operations,
which increased significantly for persons over the age
of 60, and to the fact that the higher death rate
attributable to obesity tended to fall after the age
of 60. The Federal Office of Public Health had
expressed a similar view.

Initially, the maximum age for cover for surgical
treatment for obesity by the compulsory health
insurance was fixed at 50 years. That limit became
less rigid and was raised to a maximum of 60 years
under the provisions applicable in the present case.

When reviewing the lawfulness and the constitu-
tionality of the orders of the Federal Council or the
Federal Department for the Interior, the Federal
Court is in principle empowered to examine the
content of a list of diseases to be taken into
consideration. None the less, it must exercise great
self-restraint in that examination: on the one hand, it
does not have the necessary knowledge to form an
opinion on the matter without recourse to expert
opinion, and, on the other hand, the order, which is
frequently revised, may be corrected at short notice
by the Department. Conversely, the court will freely
review a provision of the order where it appears that
the specialist committees have relied not on medical
considerations but on general or legal assessments.

The decision to limit the patient’s age to 60 years was
based on the findings of various groups of experts,
approved by Swiss and international specialist
associations. As regards the indications concerning
surgical treatment for obesity, the experts concluded
that the risk associated with operations increased
significantly after the age of 60, while the higher
death rate attributable to obesity tended to fall after
that age and to disappear after the age of 70. The
recommended age for surgery is between 18 and 60.
The relevant recommendations were updated in
2006.

It was thus apparent that the maximum age laid down
in the OPAS was justified in the eyes of medical
science. Consequently, by laying down a maximum
age for reimbursement of the cost of surgical
treatment for obesity, the Department could not be

criticised for having distinguished between two
categories of patient other than on serious and
objective grounds. The difference in treatment was
based on objective and reasonable justification and
thus did not contravene the principle of equal
treatment according to Article 8.1 of the Federal
Constitution or the prohibition of any discrimination on
grounds of age according to Article 8.2 of the
Constitution. The principle of non-discrimination does
not prohibit any distinction based on one of the
criteria listed, but serves rather as a basis on which
unacceptable differentiation may be suspected. The
inequalities which result from such a distinction must
therefore be supported by special justification. The
distinction relating to the age of 60years is
specifically based on a convincing medical ground
which  constitutes  objective and reasonable
justification.

The fund’s appeal was therefore well founded and the
judgment under appeal was, accordingly, set aside.

Languages:

French.
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Republic of Macedonia”
Constitutional Court

Important decisions

Identification: MKD-2010-2-003

a) “The former Yugoslav Republic of Macedonia” / b)
Constitutional Court / c) / d) 26.05.2010 / e)
U.br.260/2009 / f) / g) / h) CODICES (Macedonian,
English).

Keywords of the systematic thesaurus:

3.3.2 General Principles — Democracy — Direct
democracy .

4.9.2 Institutions — Elections and instruments of direct
democracy — Referenda and other instruments of
direct democracy .

Keywords of the alphabetical index:
Referendum, consultative, organisation, conditions.
Headnotes:

Consultative referenda, the results of which are not
binding on the legislator, do not contravene the
Constitution.

Where the legislator stipulates a period of time during
which referenda may not be held on the same matter,
this is not contrary to the Constitution. It acknowledges
the importance of the referenda as a form of direct
expression for citizens.

Summary:

An NGO from Skopje asked the Court to review the
constitutionality of certain articles of the Law on
Referendum and Other Forms of Direct Expression of
Citizens (Official Gazette, no. 81/2005). Article 8.1 of
the Law covers the announcement of a referendum
with a view to the citizens making a decision or for the
consultation of citizens, and paragraph 3 states that a
decision made in a referendum for consultation
purposes is not binding. Article 19 of the Law
provides that a referendum on the same matter may

not be repeated within two years of the date when the
last referendum was held. Article 27 allows for the
announcement of a referendum at state level for the
prior consultation of citizens on matters of wider
national significance.

The petitioner claimed that the disputed articles of the
Law were out of line with Articles 2, 68.1.10 and 73 of
the Constitution, since the Constitution defined the
referendum as a form of decision-making for citizens,
and a form of exercise of their power, and not as a
form of consultation of the citizens for the needs of
the legislative power. Therefore, decisions passed by
referendum were binding for all. The petitioner also
made the point that Article 73 of the Constitution does
not define two types of referenda (decisive and
consultative). Rather, it deals with one form of
referendum with decisions of binding force. According
to the petitioner, the Constitution does not rule out the
possibility of a referendum on the same matter within
two years of the date of the last referendum., as the
Assembly cannot interfere with the citizens’ wish to
express their opinion in a referendum, albeit on the
same matter, in accordance with the Constitution.
The Assembly cannot impose restrictions in terms of
time on the will of the citizens to express their views
by referendum, provided that there is a sufficient core
of authorised proponents (at least 150 000 voters).

The Court based itself on Articles 2.1.2, 8.2, 61.1, 68,
73.1, 74.2 and 120.3 of the Constitution and from the
Law on Referendum and Other Forms of Direct
Expression of Citizens. It found the statements in the
petition to be without merit. In the Court’'s view,
provision for a consultative referendum, in addition to
a binding referendum, does not entail a violation of
the constitutionally defined principle of the exercise of
citizens’ authority through democratically elected
representatives, through referenda and other forms of
direct expression. Under the provisions of the Law, it
is undisputed that a consultative referendum at state
level may be announced by the Assembly for prior
consultation of the citizens on matters of wider
national relevance. It is also undisputed that the
Assembly enjoys constitutionally defined competence
to call a referendum on matters within its
competence. The Assembly’s right to announce a
referendum in order to consult the citizens does not in
any way interfere with its right to announce a binding
referendum in cases defined by the Constitution. It is
not acceptable to view a binding referendum as the
only method of announcing a referendum on all
matters where the Assembly deems this justified. The
legal nature of the institution of a referendum derives
from and is characteristic of a direct democracy, in
which the citizens decide directly on certain matters.
The provision allowing for citizens to be consulted
von certain matters of wider relevance should be




“The former Yugoslav Republic of Macedonia” / Turkey 379

interpreted in this sense. The non-binding character
of the decision (one which does not impose a legal
but rather a moral obligation on the Assembly to act
according to the will of the citizens) derives from the
very nature of such referenda, namely consulting
citizens to ascertain their views on certain matters.
The Assembly enjoys the constitutional right to
determine whether, when and how it will begin to deal
with the matters on which citizens have been
consulted in such a referendum. The Court did not,
therefore raise the question of the constitutionality of
the disputed articles of the Law.

The Court did not find contrary to the Constitution the
provision of the Law prohibiting the holding of a
referendum on the same matter within two years of
the date of the last referendum. According to the
Court, given the time required to organise a
referendum, the participation of state bodies in its
implementation, the determination of the results of the
referendum and the funds required to hold it, when
the legislator stipulated the two-year time limit, it was
regulating a matter of organisational nature which
gives the referendum a legitimate character and
confirms the significance of the institution of
referenda as a form of direct expression for citizens.
The manner of conduct prescribed in this regard
should not be construed as a suspension of the right
to a referendum. Neither does the Law prohibit or
restrict the right to issue notice for a referendum for
the same matter more than once. It simply regulates
the procedure for the exercise of this right.

Judge lgor Spirovski gave a dissenting opinion. He
suggested the disputed articles are unconstitutional
as they paid no heed to the imperative nature of
Article 73.4 of the Constitution, which states that
decisions made in referenda held in accordance with
this Article are binding on the Assembly.

Languages:

Macedonian.

Turkey

Constitutional Court

Important decisions

Identification: TUR-2010-2-002

a) Turkey / b) Constitutional Court / c) / d) 04.02.2010
/ e) E.2007/98, K.2010/33 / f) Concrete Review of
Law no. 5176 (Law on the Establishment of the Ethics
Board for Civil Servants) / g) Resmi Gazete (Official
Gazette), 18.05.2010, 27585 / h) CODICES (Turkish).

Keywords of the systematic thesaurus:

5.3.1 Fundamental Rights — Civil and political rights —
Right to dignity .

5.3.13.22 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Presumption of innocence

Keywords of the alphabetical index:
Civil servant, dignity, rights / Civil service, ethics.
Headnotes:

Publication in the Official Gazette of decisions by the
Ethics Board for Civil Servants to the effect that
ethical principles have been violated by a civil servant
infringes that person’s right to dignity.

Summary:

The Fifth Chamber of the Council of State (Supreme
Administrative Court) asked the Constitutional Court
to assess the compliance with the Constitution of the
third paragraph of Article 5 of Law no. 5176 (Law on
Establishment of the Ethics Board for Civil Servants),
which regulates the decisions of the Board of Ethics
of Civil Servants. According to the third paragraph,
where the Board finds that a civil servant has violated
ethical principles and its decision to that effect has
become final, the Office of the Prime Minister will
declare it as a Board decision by publishing it in the
Official Gazette. If, however, the Board’s decision is
overturned by a court, the Board will comply with the
judicial decision and publish it in the Official Gazette.
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The Supreme Administrative Court argued that, whilst
Ethics Board decisions can be challenged before the
courts and they are not judicially final, placing them in
the public arena by publishing them in the Official
Gazette violates the principle of the presumption of
innocence.

The Constitutional Court ruled that since Ethics Board
decisions are not penal sanctions and are open to
challenge before the courts, there is no infringement
of the principle of the presumption of innocence.
However, it also held that making public a decision
that a civil servant has breached ethical principles,
which is not a crime, humiliates him or her vis a vis
the public and violates his or her right to dignity.
Publication of the Court decision annulling the
decision of the Board does not provide enough
reparation for the civil servant who has been
exposed. The contested provision does not strike a
fair balance between the individual rights of the civil
servants and the public interest. The Court therefore
found the related parts of Article 5 of Law no. 5176 to
be contrary to Articles 2 and 17 of the Constitution
and unanimously overturned it.

Languages:

Turkish.

Identification: TUR-2010-2-003

a) Turkey / b) Constitutional Court/ c) / d) 24.03.2010
/ e) E.2007/33, K.2010/48 / f) Concrete Review of
Law no. 5846 (Law on Intellectual and Artistic Works)
/ g) Resmi Gazete (Official Gazette), 22.06.2010,
27619/ h) CODICES (Turkish).

Keywords of the systematic thesaurus:

5.3.13.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Access to courts .

5.4.12 Fundamental Rights — Economic, social and
cultural rights — Right to intellectual property

Keywords of the alphabetical index:

Art, owner, rights, limitation.

Headnotes:

Prevention of the owners of artistic works who
authorised professional associations to enforce their
rights from doing so on an individual basis is in
breach of their right to access to court.

Summary:

The listanbul Court for Intellectual and Industrial
Property Rights asked the Constitutional Court to
assess the compliance with the Constitution of
Article 41.12 of Law no.5846 on Intellectual and
Artistic Works. This article states that natural or legal
persons who have rights over works, performances,
phonograms, productions and broadcasts which are
used and/or communicated on public premises may
only demand payments for such use and/or
communication through professional associations to
which they have given authority. It further states that
the application of this provision is not compulsory for
cinematographic works.

The applicant court claimed that prevention of the
owners of artistic works who authorised professional
associations to enforce their rights from doing so on
an individual basis is in breach of their right to access
to court.

The Constitutional Court ruled that the word “only” in
the first sentence of paragraph 12 prevents the
owners of artistic works who authorised professional
associations to demand payment for the use of their
work on public premises from demanding payment
individually. This can only be done through
professional associations. This provision therefore
constitutes a limitation over the rights of owners of
artistic works to access court. The Court stressed that
under Article 13 of the Constitution fundamental rights
can only be restricted by law and in accordance with
the reasons mentioned in the relevant articles of the
Constitution. Article 36 of the Constitution does not
include any reason to restrict the right to access
courts. The Court accordingly found the word “only” in
paragraph 12 to be contrary to the Articles 13 and 36
of the Constitution and directed its repeal. Justices
Mrs Kantarcioglu, Mr Oto, Mr Apalak and Mrs Perktas
expressed dissenting opinions on the basis that the
whole of the sentence should have been annulled.

Languages:
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Identification: TUR-2010-2-004

a) Turkey / b) Constitutional Court/ c) / d) 07.07.2010
/ e) E.2010/49, K.2010/87 / f) Annulment of Law
no. 5982 (Law Amending Turkish Constitution) / g)
Resmi Gazete (Official Gazette), 01.08.2010, 27659
(Mukerrer) / h) CODICES (Turkish).

Keywords of the systematic thesaurus:

3.3 General Principles — Democracy .
3.9 General Principles — Rule of law .

4.1.2 Institutions - Constituent assembly or
equivalent body — Limitations on powers
4.7.5 Institutions — Judicial bodies — Supreme

Judicial Council or equivalent body

Keywords of the alphabetical index:

Constitution, amendment / Judicial review [/
Constitutional provision.

Headnotes:

The Constitutional Court has jurisdiction to review the
constitutionality of laws amending the Constitution
which have been submitted to public referendum
before the referendum takes place. If a law amending
other articles of the Constitution alters the substance
of an irrevocable provision of the Constitution, the
Constitutional Court has competence to review the
constitutional compliance of such legislation. Constitu-
tional amendments limiting the right to vote in the
election to membership of the Constitutional Court and
High Council of Judges and Prosecutors contravene
the principle of a democratic state governed by the rule
of law, an irrevocable provision of the Constitution.

Summary:

Law no. 5982 (Law amending certain articles of the
Constitution) includes twenty-six articles and amends
twenty-four articles of the Constitution including
Articles 10, 20, 23, 41, 51, 53, 54, 74, 84, 94, 125,
128, 129, 144, 145, 146, 147, 148, 149, 156, 157,
159 and 166, as well as Provisional Article 15. It was
adopted by the Turkish Grand National Assembly and
published in the Official Gazette. The President of the
Republic submitted the constitutional amendments to
public referendum.

One hundred and eleven deputies requested a ruling
from the Constitutional Court on the constitutional
compliance of the amendments in terms of form and
substance, arguing that the law as a whole is
unconstitutional for several reasons in terms of
form, and that some of the articles are contrary, in
substance, to the irrevocable provisions of the
Constitution. They suggested that Articles 16 and 22
of the Law which respectively amended Articles 146
and 159 of the Constitution are contrary to the
irrevocable principles of separation of power and rule
of law. These articles regulate the composition of
Constitutional Court and High Council of Judges and
Public Prosecutors respectively.

Under Article 146 of the Constitution as amended by
Law no. 5982 the Constitutional Court is composed of
seventeen members, three of whom are to be elected
by Parliament from amongst the three nominations
for each seat by heads of bar associations (one
member) and the Court of Accounts (two members).
Fourteen members will be elected by the President of
the Republic, four of them directly without any
nominations and ten of them from amongst three
nominations for each seat by the Court of Cassation
(three members), the Council of state (two members),
the Military Court of Cassation (one member), the
High Military Administrative Court (one member) and
the Council of Higher Education (three members).
Under this provision, each elector will vote for only
one candidate in the nomination elections, and the
three candidates who receive the highest votes will
be nominated.

Under Article 159 of the Constitution as amended by
Law no.5982 the High Council of Judges and
Prosecutors is composed of 22regular and
12 substitute members. The Minister of Justice and
his Under Secretary will sit as ex officio members.
Four members of the High Council are to be elected
by the President of the Republic directly from
amongst professors of law, economics and political
sciences, lawyers and high ranking public officials.
The remaining members will be elected directly by
judges and prosecutors (Court of Cassation three
regular and three substitute members, the Council of
State two regular and two substitute members,
Justice Academy one regular and one substitute
members, judges and prosecutors seven regular and
four substitute members and administrative judges
and prosecutors three regular and two substitute
members). Under this provision, each elector will vote
for only one candidate in the elections, and the
candidates who receive the highest votes will be
elected.
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Article 148 of the Constitution only allows for the
examination and review of constitutional amendments
in respect of their form. The review of constitutional
amendments is restricted to assessment as to
whether the requisite majorities were obtained for the
proposal and in the ballot, and whether the prohibition
on debates under urgent procedure was observed.

It does not bestow the Constitutional Court with the
competence to review the constitutionality of
constitutional amendments in terms of their substance.

The Constitutional Court ruled as a preliminary issue
that it has competence to review constitutional
amendments which have been submitted to public
referendum before the referendum takes place.
Justices Mr Yildirrm and Mr Necipoglu put forward
dissenting opinions on this point on the basis that
until public approval is obtained, there is no law in
force which can be reviewed.

The Constitutional Court then rejected the claims of
unconstitutionality on the basis of form, finding them to
be unfounded. Then, following the reasoning in
Decision E.2008/16, K.2008/116, it ruled that under
Article 148 of the Constitution, it has competence to
review whether the requisite majority was obtained to
propose a constitutional amendment. This competence
includes the review of the competence of those
proposing a constitutional amendment. Article 4 of the
Constitution prohibits the proposal of amendments to
the first three articles of the Constitution. Parliament
therefore had no power to propose such an
amendment. The Court accordingly decided that it was
within its jurisdiction to examine whether a
constitutional amendment directly or indirectly changed
the irrevocable provisions of the Constitution.
President Mr Kili¢, Justices Mr Kaleli, Mr Yildinm and
Mr Necipoglu expressed dissenting opinions on this
point, arguing that the Constitution did not allow the
Constitutional Court to review constitutional
amendments with regard to their substance and such a
decision could not be made without substantive
review.

In its ruling as to substance, the Court rejected most
of the claims of unconstitutionality. However, it
overturned provisions relating to voting both in the
nomination of members of the Constitutional Court
and in the election to membership of the High Council
of Judges and Prosecutors. The Court ruled that
these provisions undermined the right to vote, as they
only permitted electors to vote for one candidate,
although more candidates or members would be
elected. It found this situation to be contrary to the
principle of democratic state governed by the rule of
law and therefore directed the repeal of phrases
requiring electors to cast a vote for one candidate

only. It also directed the repeal of phrases
empowering the President to elect members of the
High Council of Judges and Prosecutors from
amongst university professors of economics and
political sciences and high ranking public officials on
the ground that this had the potential to undermine
the principle of judicial independence and to be in
breach of the principle of rule of law.

Languages:

Turkish.
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Ukraine
Constitutional Court

Important decisions

Identification: UKR-2010-2-005

a) Ukraine / b) Constitutional Court / c¢) / d)
10.06.2010 / e) 15-rp/2010 / f) Concerning the official
interpretation of Article 5.5 of the Law on the
privatisation of the State housing stock (case on the
privatisation of housing free of charge) / q)
Ophitsiynyi  Visnyk Ukrayiny (Official Gazette),
52/2010 / h) CODICES (Ukrainian).

Keywords of the systematic thesaurus:

4.10.8.1 Institutions — Public finances — Public assets
— Privatisation .

5.1.4 Fundamental Rights — General questions —
Limits and restrictions

5.3.39 Fundamental Rights — Civil and political rights
— Right to property .

Keywords of the alphabetical index:
Privatisation, procedure, state-owned housing.
Headnotes:

Concerning the right of citizens to privatisation of the
state-owned housing stock free of charge, the
privatisation of total floor space in more than one
apartment (or house) in the state-owned housing
stock within the limits of the set sanitary norm and the
nominal value of a housing certificate is not
considered to be repeat privatisation.

Summary:

Ukraine is a social, law-based state in which the
human being, his or her life and health, honour and
dignity, inviolability and security are recognised as
the highest social value; human rights and freedoms
and their guarantees determine the essence and
orientation of the activity of the State in the social
sphere (Articles 1 and 3 of the Constitution).

The right to housing is one of the constitutional rights
of citizens. The guarantees for realisation of this right

are the obligation of the State to create conditions
that enable every citizen to build, to purchase as
property or to rent housing, and the provision of
housing according to the law by the State or local
self-government free of charge or at an affordable
price (Article 47.1 and 47.2 of the Fundamental Law).

The rights and freedoms of human beings are also
set out in the international treaties which, if agreed
to be binding by the Parliament (Verkhovna Rada),
are part of national legislation (Article 9.1 of the
Constitution). The Universal Declaration of Human
Rights of 1948 envisages the right of every human
being to a standard of living adequate for the health
and well-being of himself and his family. The
Declaration includes housing, in particular, as part of
the adequate standard of living (Article 25.1 of the
Universal Declaration). The same provision is found
in Article 11.1 of the International Covenant on
Economic, Social and Cultural Rights of 1966, which
was ratified by Decree of the Presidium of the
Parliament of the Ukrainian Soviet Socialistic
Republic no. 2148-VIIl of 19 October 1973. The
International Covenant provides for, among others,
the obligation of States — Parties to the Covenant to
take appropriate steps to ensure the realisation of this
right.

Thus, the right of a human being to housing is
generally recognised. Pursuant to the Constitution,
this right — as well as other constitutional rights — is
inalienable, inviolable and equal for all without any
restrictions based on race, colour of skin, political,
religious and other beliefs, sex, ethnic and social
origin, property status, place of residence, linguistic or
other characteristics (Article 24.1 and 24.2). It shall
not be abolished or restricted except in cases
provided for by the Constitution (Articles 22.2 and
64.1 of the Fundamental Law).

One of the fundamentals of the legal system is the
recognition and functioning of the principle of the rule
of law. The Constitutional Court in Decision no. 15-
rp/2004 of 2 November 2004 specifies that the rule of
law requires it to be observed by the State in law-
making and law enforcement activities, in particular,
in laws, which by their essence are to be suffused
above all with the ideas of social justice, freedom,
equality etc. (paragraph 2 of item 4.1 of the reasons).

According to Article 8.2 of the Fundamental Law, laws
and other normative legal acts are to be adopted on
the basis of the Constitution and shall conform to it.

The Law of 1992 on the privatisation of the state
housing stock (hereinafter, the “Law”) sets out that
privatisation of housing is one of the means of
transferring it into ownership (private property). The
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purpose of the privatisation of the state housing stock
is to create the conditions for the exercise of citizens’
right to the free choice of means to satisfy their
housing needs, the participation of citizens in the
maintenance and preservation of existing housing,
and the formation of market relations (preamble to the
Law).

According to the Law, the privatisation of the state-
owned housing stock is effected by way of its
alienation by means of a transfer free of charge to
citizens of apartments (or houses), or rooms in
residential hostels — on the basis of the sanitary norm
[the amount of space required to meet minimum
public health standards], which envisages 21 square
meters of total floor space per tenant and every
member of his or her family and an additional 10
square meters per family — as well as the sale of
redundant total floor space of apartments (or houses)
to the citizens who live there or who are on a list of
people in need of improvement of their living
conditions (Articles 1.1 and 3.1).

The use of the above-mentioned sanitary norm for
privatisation without payment of accommodation is a
legislative guarantee by the State to provide for a fair
transfer of the state-owned housing stock to citizens
on equal conditions and in equal proportion.

With the entry into force of the Constitution, the
above-mentioned provision of the Law directly
implements the constitutional requirement of equality
of citizens before the law; it does not allow for
discrimination between citizens on the basis of the
floor space of accommodation (belonging to the state-
owned housing stock) in which they resided at the
time of privatisation; and it secures the constitutional
guarantee of the realisation of the right to housing by
means of transferring it into ownership (private
property) (Articles 24.1 and 47.1 of the Fundamental
Law).

According to the Law, the privatisation of the state-
owned housing stock is realised by means of the use
of privatisation housing certificates by all citizens.
Citizens are granted the right to change the
designated purpose of these certificates, so they can
also be used for the privatisation of part of property of
state-owned enterprises and land (Article 4.1.1 of the
Law).

The above-mentioned provision of the Law gives
reason to conclude that the privatisation of the state-
owned housing stock is not an obligation of citizens,
but a right which is to be realised at their own
discretion on the conditions, in the order of, and in the
manner provided for by law.

In accordance with Article 5 of the Law, the condition
upon which a transfer without payment is to be made
of an apartment (or a house) which is the subject of
privatisation to a tenant and the members of his or
her family is the conformity of total floor space of the
apartment (or house) to the norm set out by
paragraph 2 of Article 3.1 of the Law (Article 5.1.1).
Where the total floor space is less than the space
which the family of a tenant has a right to obtain free
of charge, the tenant and members of his or her
family are issued with housing certificates, whose
amount is based on the missing space and cost per
one square meter (Article 5.2). Where the total floor
space of the apartment (or house) exceeds the space
which the family of a tenant has a right to obtain free
of charge, the tenant may make an additional
payment with securities received for the privatisation
of state-owned enterprises or land, or if he or she
does not have any, then he or she must make a
payment in money (Article 5.3). In this way, free
privatisation of the state-owned housing stock is
conditioned on the total floor space of the apartment
(or house) in which a tenant and members of his or
her family permanently reside, the sanitary norm of
the total floor space subject to privatisation, and is not
limited with respect to the number of apartments (or
houses) of the state-owned housing stock as long
as the amount of total floor space meets the above-
mentioned sanitary norm. Thereby citizens have
a right to fully use housing certificates for the
privatisation of the state-owned housing stock
regardless of whether or not the total floor space of
one or more apartments (or houses) meets the
sanitary norm. In other words, if space of the
occupied apartment (or house) is less than the
sanitary norm, then the citizen has a right to use the
remainder of the housing certificate for the
privatisation of another apartment (or house) of the
state-owned housing stock which he rents or part of
the property of state-owned enterprises and land
(Article 4 of the Law).

The right of a citizen to the privatisation of the state-
owned housing stock is considered to be realised
once in full if he or she has fully used the nominal
value of a housing certificate and a total space of
housing which does not exceed the set sanitary norm
has been transferred into his or her private property
irrespective of whether this space corresponds to one
or more apartments (houses).

Consequently, the housing certificates for privatisa-
tion of the state-owned housing stock are considered
to be used in full if a total floor space of an apartment
(or a house) based on the sanitary norm of 21 square
meters per tenant and every member of his or her
family and an additional 10 square meters per family
has been transferred free of charge into the private
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property of a tenant and every member of his or her
family. In exactly the same way a housing certificate
has been used in full once when what remains of it
after free privatisation of accommodation whose total
floor space is less than the sanitary norm is used for
the purchase of part of the property of state-owned
enterprises and land (Articles 4 and 5.2 of the Law) or
the whole of the housing certificate is used for
privatisation of part of the property of state-owned
enterprises and land. Thereby the only full use of
housing certificates amounts to the one time
realisation of the right to privatisation of housing free
of charge envisaged by Article 5.5 of the Law.

Languages:

Ukrainian.

Identification: UKR-2010-2-006

a) Ukraine / b) Constitutional Court / c¢) / d)
17.06.2010 / e) 2-v/2010 / f) Concerning the
conformity (compatibility) of the draft law introducing
amendments to the Constitution (concerning the
terms of authority of the Parliament of the
Autonomous Republic of Crimea, local councils, and
village, settlement and city heads) with Articles 157
and 158 of the Constitution (case on introducing
amendments to Articles 136 and 141 of the
Constitution) / g) Ophitsiynyi Visnyk Ukrayiny (Official
Gazette), 56/2010 / h) CODICES (Ukrainian).

Keywords of the systematic thesaurus:

1.2.5 Constitutional Justice — Types of claim -
Obligatory review .

1.3.2.1 Constitutional Justice — Jurisdiction — Type of
review — Preliminary / ex post facto review .

1.3.4.4 Constitutional Justice — Jurisdiction — Types of
litigation — Powers of local authorities

Keywords of the alphabetical index:

Constitution, amendment, validity / Constitution,
amendments, proposal, constitutional review /
Election, date, parliamentary decision.

Headnotes:

The draft law introducing amendments to the
Constitution concerning the terms of authority of the
Parliament of the Autonomous Republic of Crimea,
local councils, and village, settlement and city heads
are compatible with the Constitution except for the
provisions establishing a fixed date for the elections
of bodies and officials of local self-government, as
well as the termination of their authority.

Summary:

I. In accordance with Resolution no. 2002-VI of 1 April
2010 on placing on the agenda of the 6" session of
the Parliament (Verkhovna Rada) of the sixth
convocation the draft law introducing amendments to
the Constitution (concerning terms of authority of the
Parliament of the Autonomous Republic of Crimea,
local councils, and village, settlement and city heads)
and the submission of the draft law to the
Constitutional Court (hereinafter, the “Resolution”),
the Parliament filed an application to the
Constitutional Court for an opinion concerning the
conformity (compatibility) of the draft law with
Articles 157 and 158 of the Constitution.

Il. The Constitutional Court indicates that this is the
first time the Court has considered the issue of the
compatibility of the draft law with Articles 157 and 158
of the Constitution.

Item 3 of the Resolution indicates that the issue
concerning the adoption of the draft law is to be
placed on the agenda of the regular (7" session of
the Parliament of the sixth convocation, which means
that the Parliament of the sixth convocation has not
amended the provisions of Articles 136.1, 141.1 and
141.2 of the Constitution.

Thus, this part of the draft law is compatible with
Article 158 of the Constitution.

The amendments to Article 136.1 of the Constitution
envisage establishing the constitutional framework for
elections and a five-year term of authority (term of
parliament) for the Verkhovna Rada of the
Autonomous Republic of Crimea.

The amendments to Article 141.1 of the Constitution
envisage establishing a five-year term of authority for
councils of villages, settlements, cities, districts and
oblasts instead of the current five-year term of office
for deputies of the respective councils, while the
amendments to Article 141.2 envisage a five-year
term instead of the current four-year term for village,
town and city heads.
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In considering the amendments envisaged in the
draft law to the current wording of Articles 136.1,
141.1 and 141.2 of the Constitution (concerning the
establishment of a five-year term of the Parliament of
the Autonomous Republic of Crimea, councils of
villages, towns, cities, districts and oblasts, whose
deputies are elected in regular elections, and village,
town and city heads elected in regular elections), the
Constitutional Court recalls that its Decision no. 13-
rp/2009 of 4 June 2009 determined that the terms of
authority of all representative bodies are of a general
nature and the calculation of these terms is the same,
regardless of whether the members of a
representative body or an official is elected in regular
or early elections. The same decision provides that
exceptions from the constitutional provisions setting
out the terms of representative bodies, may only be
established by the introduction of the appropriate
amendments to the Fundamental Law. In that
connection, the introduction of amendments by the
draft law to the system of calculation of terms of
authority of representative bodies or officials depen-
ding on the type of local elections (regular, early,
repeat, mid-term or first-time) is fully compatible with
the legal positions mentioned above.

Thus, the Constitutional Court deems that this part of
the draft law is compatible with Article 157 of the
Constitution.

The Constitutional Court finds that the amendments
proposed in the draft law to Articles 136.1, 141.1 and
141.2 of the Constitution are not aimed at the
liquidation of the independence or violation of the
territorial indivisibility of Ukraine. As of the date of this
opinion, there is no martial law or state of emergency
in the state.

Thus, this part of the draft law is compatible with
Article 157 of the Constitution.

Moreover, the draft law contains final and transitional
provisions (Chapter II).

Iltem 1 of Chapter Il of the draft law establishes the
order of its entering into force and is an inalienable
part; therefore, it is compatible with Articles 157 and
158 of the Constitution.

Items 2, 3 and 4 of Chapter Il “Final and Transitional
Provisions” of the draft law envisage that the
legislator determines a single date of voting for
regular elections of councils of villages, settlements,
cities, city districts (where created), districts and
oblasts, and village, settlement, and city heads —
27 March 2011 — and the general order of termination
of authority of councils of villages, settlements, cities,
city districts (where created), districts and oblasts,

and village and settlement heads elected in regular
elections on 26 March 2006, as well as in early, first
time, repeat and mid-term elections during the period
starting from March 2006 and ending with the date of
regular elections on 27 March 2011.

Thus, when the legislator regulates legal relations in
the sphere of the termination of authority of village,
settlement and city heads in items 2, 3 and 4 of
Chapter Il “Final and Transitional Provisions” of the
draft law, the legislator proceeds from a five-year
term of office, which is envisaged in paragraph 3 of
Chapter 1.2 of the draft law, even though the
Constitution sets out that their term of office is four
years (Article 141.2).

The legal position of the Constitutional Court in
Decision no. 14-rp/2009 of 10 June 2009 is that the
terms of elections are an important safeguard for the
realisation of citizens’ electoral rights, and the
cancellation of elections for bodies of local self-
government or deferring elections on the basis of
grounds not provided for by law is a violation of those
rights (paragraph 3 of item 5 of the reasons).

Thus, items 2, 3 and 4 of Chapter Il “Final and
Transitional Provisions” of the draft law are
incompatible with Article 157.1 of the Constitution.

The Constitutional Court considers that the
legislator’'s regulation of legal relations concerning
the date of voting for elections of bodies and officials
of local self-government as well as the termination
of their authority must be executed in accordance
with Articles 85.1.30, 91 and 92.1.20 of the
Constitution, that is to say, only after the introduction
of amendments proposed to it by means of the
adoption of a separate legal act — not a draft-law, as
envisaged by Chapter XIll  “Introduction  of
Amendments to the Constitution” of the Fundamental
Law.

Languages:
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Identification: UKR-2010-2-007

a) Ukraine / b) Constitutional Court / c¢) / d)
29.06.2010 / e) 17-rp/2010 / f) Concerning the
compatibility with the Constitution (constitutionality) of
paragraph 8 of Article 11.1.5 of the Law on Police / g)
Ophitsiynyi Visnyk Ukrayiny (Official Gazette), 49,
52/2010 / h) CODICES (Ukrainian).

Keywords of the systematic thesaurus:

3.22 General
arbitrariness .
5.1.4 Fundamental Rights — General questions —
Limits and restrictions

5.3.5.1.1 Fundamental Rights — Civil and political
rights — Individual liberty — Deprivation of liberty —
Arrest .

Principles —  Prohibition of

Keywords of the alphabetical index:

Freedom, deprivation / Detention, lawfulness / Arrest
for vagrancy, not an offence.

Headnotes:

Arrest shall not be considered justified in any case
where the acts a detainee is accused of cannot be
qualified as or were not considered by law to be a
violation of law at the time those acts were carried
out.

Summary:

I. The Authorised Human Rights Representative of
the Parliament (Verkhovna Rada) applied to the
Constitutional Court for a declaration that the
provisions of paragraph 8 of Article 11.1.5 of the Law
on Police (Law no. 565-XII of 20 December 1990, as
amended; hereinafter, the “Law”) were unconstitu-
tional in that those provisions permit the police to
arrest persons suspected of vagrancy and to detain
them in special detention facilities — for a period up to
30 days with a reasoned court decision.

Il. Ukraine is a democratic, law-based state; the
human being, his or her life and health, honour and
dignity, inviolability and security are recognised as the
highest social value; human rights and freedoms and
their guarantees determine the essence and orienta-
tion of the activity of the State, which is answerable to
the individual for its activity; affirmation and ensuring
of human rights and freedoms is the main duty of the
State (Articles 1, 3.1 and 3.2 of the Constitution).

The principle of the rule of law is recognised and
effective (Article 8.1 of the Fundamental Law).

One of the elements of the rule of law is the principle
of legal certainty, according to which the restriction
of fundamental human and citizens rights and
implementation of these restrictions are acceptable
only on condition of ensuring the foreseeability of the
application of the legal rules established by these
restrictions. In other words, the restriction of any right
should be based on criteria which provide a person
with the possibility of distinguishing lawful behaviour
from unlawful behaviour and foreseeing the legal
consequences of his or her behaviour.

Pursuant to Article 29 of the Constitution, every person
has the right to freedom and personal inviolability
(Article 29.1); no one shall be arrested or held in
custody other than pursuant to a reasoned court
decision and only on the grounds and in accordance
with a procedure established by law (Article 29.2); in
the event of an urgent necessity to prevent or stop a
crime, bodies authorised by law may hold a person in
custody as a temporary preventive measure, the
reasonable grounds for which shall be verified by a
court within seventy-two hours (Article 29.3).

The provisions of Article 29 of the Constitution define
detention, arrest and holding a person in custody as
measures of enforcement, which restrict the right to
freedom and personal inviolability of a person and
which may be applied only on the grounds and in
accordance with a procedure established by law.

The Constitutional Court holds that the words “only on
the grounds and in accordance with a procedure
established by law” envisage the obligation of state
bodies and their officials to ensure compliance with
the rules of both substantive and procedural law
during arrest.

The above-mentioned means that a detained person
has a right to have a competent court examine not
only compliance by state bodies and their officials
with rules of procedural law of the grounds for arrest,
but also the basis of the suspicion which constituted
the grounds for arrest, the lawfulness of its
enforcement, and whether it was necessary and
justified in the particular circumstances.

Arrest shall not be considered justified in any case
where the acts a detainee is accused of cannot be
qualified as or were not considered by law to be a
violation of law at the time those acts were carried
out.
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The impugned provision of the Law permits police to
arrest persons who are suspected of vagrancy and to
detain them in special detention facilities — for a
period up to 30 days with a court decision.

This provision means that the objective of such an
arrest is to ascertain the involvement of a person in
vagrancy, that is to say, of committing a crime or
another violation of law. Such an arrest was subject
to the condition of criminal responsibility for such
acts under the 1960 wording of Article 214 of the
Criminal Code. The components of the crime defined
by this article were decriminalised by Law no. 2547-
XII of 7 July 1992 amending and supplementing
the Criminal Code, the Ukrainian SSR Code of
Criminal Procedure and the Ukrainian SSR Code on
Administrative Offences.

According to Article 92.1.22 of the Constitution, the
principles of civil legal liability; acts that are crimes,
administrative or disciplinary offences, and liability for
them shall be determined exclusively by the laws.

The Criminal Code provides that the criminality of
acts, as well as their punishment and other criminal
legal consequences are determined exclusively by
this code (Article 3.3). An analysis of the provisions of
the Code shows that it does not identify vagrancy as
an action injurious to the public or provide for
responsibility for its perpetration.

Nor does the Code of Administrative Offences or any
other law define vagrancy as a violation of law.

The impugned provision of the Law establishes only
the grounds for arrest. The Law does not set out the
content or signs of vagrancy. Nor does the Law set
out sufficiently accessible, clearly-worded procedures
for its enforcement, that is to say, procedures which
would be capable of preventing the arbitrary arrest of
persons on suspicion of vagrancy. This does not
conform to the principle of legal certainty.

An analysis of the rules of the Code of Criminal
Procedure, in particular, Articles 106, 115, 149 and
165%, and the Code of Administrative Offences
(Articles 260, 261, 262 etc.) taken together with
the consideration that vagrancy is not determined by
the laws to be a crime or an administrative offence,
gives grounds for concluding that these rules do not
envisage procedures for or the consideration by
courts of issues concerning the arrest of persons on
suspicion of vagrancy.

For the reasons mentioned above, the Constitutional
Court considers that the provisions of paragraph 8 of
Article 11.1.5 of the Law are not compatible with

Articles 8.1, 29.1, 29.2, 29.3, 55.2 and 58.2 of the
Fundamental Law.

Pursuant to the Constitution, everyone who is legally
present on the territory is guaranteed freedom of
movement, free choice of place of residence, and the
right to freely leave the territory, with the exception of
restrictions established by law (Article 33.1).

The relevant provisions of the Constitution and
international legal acts are further developed and
specified in Law no. 1382-VI of 11 December 2003 on
freedom of movement and free choice of place of
residence (hereinafter, “Law no. 1382"). In particular,
Article 2 of Law no. 1382 provides for the guarantee
of freedom of movement and free choice of place of
residence, while Articles 12 and 13 define the
persons whose freedom of movement and free choice
of place of residence are limited.

The above-mentioned articles of Law no. 1382 do not
provide for the restriction of the right to freedom of
movement and free choice of place of residence of a
person suspected of vagrancy.

Proceeding from foregoing, the Constitutional Court
holds that the provisions of paragraph8 of
Article 11.1.5 of the Law are not compatible with
Article 33.1 of the Constitution.

Examining the issue raised in the present constitutional
petition, the Constitutional Court declares — on the
grounds mentioned above — that the provisions of
Article 11.1.11 of the Law (which permit the police to
photograph, make audio recordings of, film, make
video recordings of, and fingerprint persons arrested
on suspicion of vagrancy) are incompatible with the
Constitution. It is for this reason that that Article is
considered unconstitutional under Article 61.3 of the
Law on the Constitutional Court.

Cross-references:
Judgments of the European Court of Human Rights:

- Yeloyev v. Ukraine, 06.11.2008;

- Novik v. Ukraine, 18.12.2008;

- Soldatenko v. Ukraine, 23.10.2008;

- Nikolay Kucherenko v. Ukraine, 19.02.2009.

Languages:

Ukrainian.
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Identification: UKR-2010-2-008

a) Ukraine / b) Constitutional Court / c¢) / d)
08.07.2010 / e) 18-rp/2010 / f) Concerning the official
interpretation of Article 293.1.12 of the Code of Civil
Procedure in conjunction with Article 129.3.2 and
129.3.8 of the Constitution / g) Ophitsiynyi Visnyk
Ukrayiny (Official Gazette), 72/2010 / h) CODICES
(Ukrainian).

Keywords of the systematic thesaurus:

4.7.2 Institutions — Judicial bodies — Procedure .
4.7.8.1 Institutions — Judicial bodies — Ordinary courts
— Civil courts .

5.3.13 Fundamental Rights — Civil and political rights
— Procedural safeguards, rights of the defence
and fair trial .

Keywords of the alphabetical index:
Code, civil procedure / Appeal, right.
Headnotes:

It is the duty of the state to guarantee human rights
and freedoms, which are protected by the Court and
everyone is guaranteed access to the Court to
challenge decisions, actions or omissions by bodies
of state power, local self-government, officials and
officers. An individual’s right to a judicial remedy may
also be exercised by challenging the acts of first
instance courts through an appeal.

Summary:

I. The applicant, Mr Ivan |. Slobodianiuk, applied for
official interpretation of Article 293.1.12 of the Code of
Civil Procedure (hereinafter, the “CCP”) regarding the
possibility of appealing against rulings of first instance
courts explaining court decisions and against rulings
of first instance courts refusing to explain court
decisions, in conjunction with Article 129.3.2 and
129.3.8 of the Constitution. In his view, in some
cases, courts have heard appeals against rulings in
which courts have refused to give explanations of
court decisions, while in other cases, courts have
declared such appeals inadmissible.

The applicant states that this uncertainty has resulted
in the violation of his constitutional rights and
freedoms. A refusal without reasons to explain
unclear provisions of a court decision which has
entered into legal force makes its enforcement de
facto impossible.

Il. The Fundamental Law prescribes that human
rights and freedoms and their guarantees determine
the essence and orientation of the activity of the
state, whose primary duty is their ensuring and
affirmation (Article 3.2); human and citizens’ rights
and freedoms are protected by the Court
(Article 55.1); and, everyone is guaranteed the right
to challenge in court the decisions, actions or
omission of bodies of state power, bodies of local
self-government, officials and officers (Article 55.2).

An individual’s right to a judicial remedy may also be
exercised by challenging by appeal the acts of first
instance courts, since the review of those acts
guarantees a restoration of the violated human and
citizen’s rights. Thus, the right to challenge court
decisions by appeal in the context of Articles 55.1,
55.2 and 129.3.8 of the Constitution is a constituent
element of the right to a judicial remedy in
accordance with law.

The state’s ensuring of the right to challenge judicial
acts by appeal is one of the core principles of judicial
proceedings under Article 129.3.8 of the Constitution.
This constitutional provision is developed in
Chapter 1, Part V of the CCP, which sets out rules for
appeals against judicial decisions and rulings. In
particular, Article 293 of the CCP provides a list of
rulings of first instance courts which may be
challenged (appealed) independently of the court
decision.

The Constitutional Court has previously examined
Avrticle 293 of the CCP in conjunction with Article 129.3.8
of the Constitution and expressed its legal position
regarding the possibility bringing an appeal against
court rulings where the law contains no direct
prohibition of such appeal (Decision no. 3-rp/2010 of
27 January 2010 and Decision no. 12-rp/2010 of
28 April 2010).

Article 221.1 of the CCP provides for proceedings for
an explanation of a court decision if its content is not
clear for the persons involved in the litigation or the
state enforcement officer. On a motion submitted in
accordance with Article 221.2, the Court renders an
explanation by adopting a ruling.
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The special feature of a ruling explaining a court
decision or a ruling refusing to explain a court
decision is that the Court may adopt it any time until
the restrictions mentioned in Article 221.2 of the CCP
come into existence, in particular, after the decision
enters into legal force. This eliminates the possibility
of appeals being brought against the ruling and the
decision at the same time. Therefore, such rulings
may be challenged independently. The procedure for
bringing an appeal against court rulings in order to
realise the right provided for by Article 221 of the
CCP is established in Article 293.1.12 without any
restrictions.

For the reasons mentioned above, the Constitutional
Court concludes that rulings explaining court
decisions and rulings refusing to explain court
decisions are both subject to appeal. Denial of this
possibility may lead to the infringement of the
constitutional principles of judicial proceedings —
equality before the law and court of all participants in
court proceedings and ensuring the possibility of
challenging court decisions by appeal (Article 129.3.2
and 129.3.8 of the Constitution).

Languages:

Ukrainian.

United Kingdom

Supreme Court

Important decisions

Identification: GBR-2010-2-002

a) United Kingdom / b) Supreme Court / ¢) / d)
30.06.2010 / €) / f) R (Smith) v. Oxfordshire Assistant
Deputy Coroner (Equality and Human Rights
Commission intervening) / g) [2010] UKSC 29 / h)
[2010] 3 Weekly Law Reports 223; CODICES
(English).

Keywords of the systematic thesaurus:

2.1.1.4.4 Sources — Categories — Written rules —
International instruments — European Convention
on Human Rights of 1950 .

2.1.3.1 Sources — Categories — Case-law — Domestic
case-law .

2.1.3.2.1 Sources — Categories — Case-law -
International case-law — European Court of Human
Rights .

5.1.1.1.1 Fundamental Rights — General questions —
Entitlement to rights — Nationals — Nationals living
abroad .

5.3.2 Fundamental Rights — Civil and political rights —
Right to life .

Keywords of the alphabetical index:
Armed Force, use, abroad / Jurisdiction, territorial.
Headnotes:

Article 1 ECHR was, unlike its other articles, not to be
construed as a living document. Jurisdiction under the
Article was territorial in nature. Where jurisdiction was
extended beyond that it could only be done so
through special justification in particular circum-
stances. Jurisdiction under the article did not extend
to cover a contracting state’s armed forces when they
were deployed outside an army base in a foreign
territory. The Court could not go beyond the extant
jurisprudence on the territorial ambit of Article 1
ECHR. It was for the European Court of Human
Rights (the Strasbourg Court) to determine the
question whether a contracting state’s armed forces
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fell within a state’s jurisdiction as a consequence of
their personal status.

Summary:

I. Private Smith had been on active military service in
Iraq for two months when he died of hyperthermia. He
suffered hyperthermia while carrying out duties off his
army base, although he died whilst on the base. An
inquest into his death was carried out, and found that
he had died as a consequence of there having been a
serious failure to deal with the difficulties Private Smith
had experienced in adjusting to the temperature in
Iraq. Private Smith’'s mother issued judicial review
proceedings seeking an order quashing the Inquest's
verdict and a fresh inquest. She submitted that the
United Kingdom owed her son a duty under Article 2
ECHR. The High Court held that Private Smith was
protected by Article 2 ECHR at all times when he was
in Iraq. The Court of Appeal upheld that decision on
the ground that Article 1 ECHR applied to UK armed
forces personnel at all time they were in Irag. The
Supreme Court, by a majority, allowed an appeal by
the Secretary of State.

II. Lord Phillips PSC, with whom all the majority
members of the Court agreed, gave the leading
judgment.

The Secretary of State submitted that while Private
Smith was within the United Kingdom’s jurisdiction
when he was within the armed force’s base in Irag, as
this was territory within the UK'’s effective control, he
was not within its jurisdiction when he was outside the
base. It was submitted on Private Smith’s behalf that
he was within the scope of Article 1 ECHR because
he was at all times under the UK’s jurisdiction in
national and international law. He was, not because
of where he was at any one time, but because of his
personal status as a member of the UK armed forces;
as such he was subject at all times to UK jurisdiction.
On behalf of the intervener, the Equality and Human
Rights Commission, it was submitted that Private
Smith fell under the scope of Articlel ECHR not
because of his location at any particular time, but
rather because of the reciprocal rights and obligations
of nationals and their state wherever they might
happen to be.

In his judgment Lord Phillips first noted that the
Strasbourg Court in Bankovic v. United Kingdom
(2001) 11 Butterworth’s Human Rights Cases 435
had recognised that while jurisdiction for the purposes
of Article 1 ECHR was primarily territorial, it was not
limited to territory over which a state exercised lawful
control. It extended beyond that in exceptional
circumstances which required special justification. It
was however unlikely that the contracting states to

the ECHR would, in 1951, have contemplated that
Article 2 would have applied to armed forces abroad
i.e.,, that Articlel ECHR would extend to such
circumstances. It was not for the Supreme Court to
go beyond the scope of existing Strasbourg
jurisprudence in this regard. It was for the Strasbourg
court to resolve the issue whether a state’s armed
forces, as a consequence of their personal status, fell
within a contracting state’s jurisdiction for the
purposes of Article 1 ECHR.

In a dissenting judgment, Lord Mance held that the
United Kingdom had jurisdiction over its armed forces
in Irag for the purposes of Article 1 ECHR. The UK
was an occupying power in Irag, and as such had
complete control of its armed forces and had in
international law absolute power regarding their
safety. The relationship between the UK and its
armed forces was not territorial but was rather based
on a reciprocal bond of authority and control on one
hand and allegiance and obedience on the other. In
his view the Strasbourg Court would hold that
Article 1 ECHR applied to the present situation.

In a further dissent, Lord Kerr agreed with Lord
Phillips that the Strasbourg court’s case law had not
yet recognised a general principle that jurisdiction
arises for the purposes of Article 1 ECHR wherever a
state exercised legislative, judicial or executive
authority in a way which effects an individual's ECHR
rights irrespective of whether the individual is or is not
within the state’s territory. However, he concluded
that the Strasbourg Court had however recognised in
Issa v. Turkey 41 European Human Rights Reports
467 at [71] that jurisdiction over individuals for the
purposes of the ECHR where a state has complete
control over a citizen of the state irrespective of
whether the citizen is in a location which is under the
effective control of that state.

Languages:

English.
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United States of America
Supreme Court

Important decisions

Identification: USA-2010-2-001

a) United States of America / b) Supreme Court/ c) /
d) 21.01.2010 / e) 08-205 / f) Citizens United v.
Federal Elections Commission / g) 130 Supreme
Court Reporter 876 (2010) / h) CODICES (English).

Keywords of the systematic thesaurus:

1.6.3.1 Constitutional Justice — Effects — Effect erga
omnes — Stare decisis.

4.9.8.2 Institutions — Elections and instruments of
direct democracy — Electoral campaign and campaign
material — Campaign expenses .

5.1.1.5 Fundamental Rights — General questions —
Entitlement to rights — Legal persons .

5.3.21 Fundamental Rights — Civil and political rights
— Freedom of expression

Keywords of the alphabetical index:

Election, campaign, financing, by legal person,
prohibition / Precedent, judicial, digression, criteria /
Stare decisis, application, criteria / Stare decisis,
nature / Freedom of expression, legal person.

Headnotes:

The expenditure of funds for political campaign
communications is speech protected by constitutional
freedom of speech guarantees.

Constitutional freedom of speech protection extends
to corporations: like individual natural persons,
corporations contribute to the discussion, debate, and
dissemination of information and ideas that constitu-
tional freedom of speech guarantees seek to foster,
and therefore their speech should not be treated
differently simply because they are not natural
persons.

Political speech is expression that is central to the
meaning and purpose of constitutional freedom of
speech guarantees.

Laws that burden political speech are subject to strict
scrutiny, which requires the government to prove that
the restriction in question furthers a compelling
interest and is narrowly tailored to achieve that
interest.

No sufficient governmental interest justifies limits on the
political speech of non-profit or for-profit corporations.

Under freedom of speech guarantees, the govern-
ment may require corporations to disclose that they
are the sponsors of political communications dissem-
inated on broadcast, cable, and satellite television.

Stare decisis, or the precedential effect of the Court’s
judicial rulings, is a principle of policy and not a
mechanical formula of adherence to the latest
decision; therefore, the Court’s precedents should be
respected unless the most convincing of reasons
demonstrates that adherence to them puts the Court
on a course that is sure error.

Relevant considerations as to whether to adhere to
the principle of stare decisis are the workability of a
prior decision, the antiquity of the precedent, the
reliance interests at stake, whether the decision was
well reasoned, and whether experience has
demonstrated the precedent’s shortcomings.

Summary:

I. Citizens United, a non-profit corporation, filed a
challenge to the constitutionality of certain provisions
of a federal statute: the Bipartisan Campaign Reform
Act of 2002 (BCRA). Citizens United had produced a
political advertisement intended for dissemination on
broadcast and cable television; however, because it
was concerned about possible civil and criminal
penalties for violating the BCRA provisions, it sought
declaratory and injunctive relief. The advertisement,
entitled “Hillary — The Movie”, was a 90-minute video
about Hillary Clinton, who at the time was a candidate
for the Democratic Party nomination for U.S.
President. In producing and sponsoring the video,
Citizens United did not act in conjunction with any
political party or candidates.

Specifically, Citizens United claimed that two sets of
BCRA provisions violated its rights under the First
Amendment to the U.S. Constitution: the first
prohibited corporations and labor unions from
spending their general treasury funds for speech that
is an “electioneering communication” (a communica-
tion via broadcast, cable, or satellite television) or for
speech that expressly advocates the election or
defeat of a candidate; the second required the
sponsors of election advertisements to disclose
information about themselves in reports to the
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Federal Elections Commission. The First Amendment
states in relevant part that: “Congress shall make no
law...abridging the freedom of speech...”

A three-judge panel of the U.S. District Court
dismissed Citizen United’s motion for a preliminary
injunction, and subsequently granted the defendant’s
motion for summary judgment. In so doing, the
District Court relied upon a 2003 U.S. Supreme Court
decision, McConnell v. Federal Election Commission,
which rejected a First Amendment challenge to
campaign financing limits on electioneering communi-
cations, and which in turn relied upon the U.S.
Supreme Court’s 1990 decision in Austin v. Michigan
Chamber of Commerce, which held that political
speech may be banned based on the speaker's
corporate identity.

II. On appeal, the U.S. Supreme Court reversed the
District Court decision in part, and affirmed it in part.
The Court reiterated its earlier case law that held that
regulation generally of political campaign expendi-
tures implicates First Amendment rights, and also that
corporations as a general matter exercise rights
guaranteed by the First Amendment. The Court
recognised that Citizen United's video was express
advocacy that urged viewers to vote against Senator
Clinton for President. However, the Court stated, a
law burdening such political speech will be subject to
strict scrutiny. Under strict scrutiny analysis, the
proponent of such a regulation must prove that the
restriction furthers a compelling interest and is
narrowly tailored to achieve that interest. Applying
this analysis, the Court ruled that the BCRA's
prohibition against corporate spending on political
communications violated the First Amendment,
stating that: “If the First Amendment has any force, it
prohibits Congress from fining or jailing citizens, or
associations of citizens, for simply engaging in
political speech.” According to the Court, “no
sufficient governmental interest justifies limits on the
political speech of nonprofit or for-profit corporations.”

In striking down the prohibition against corporate
spending on political communications, the Court
stated that it was overruling its Austin v. Michigan
Chamber of Commerce decision and also the
relevant part of the McConnell v. Federal Election
Commission decision. In this regard, the Court
addressed the question of the nature of the
precedential nature of its decisions, stating that its
precedents should be respected unless “the most
convincing of reasons demonstrates that adherence
to it puts us on a course that is sure error.” Relevant
considerations as to whether to adhere to the
principle of stare decisis, the Court stated, are the
workability of a prior decision, the antiquity of the
precedent, the reliance interests at stake, whether the

decision was well reasoned, and whether experience
has demonstrated the precedent’s shortcomings. In
sum, stare decisis in the Court’s view is a principle of
policy and not a “mechanical formula of adherence to
the latest decision.”

On the question of the BCRA's disclosure
requirements, the Court affirmed that part of the
District Court’'s decision that upheld the constitu-
tionality of those requirements. While acknowledging
that disclosure requirements may burden the ability to
speak, they do not impose a ceiling on campaign-
related activities and do not prevent anyone from
speaking. Instead, they provide information to the
electorate and avoid confusion by making clear that
the advertisements in questions are not funded by a
candidate or political party.

lll. The Court’s judgment in Citizens United v. FEC
was adopted by a 5-4 vote among the Justices.
Justice Anthony Kennedy authored the Court's
opinion. A number of the Justices wrote separate
concurring or dissenting opinions in which other
Justices joined.

Supplementary information:

Because of its importance for campaign finance law,
the decision received great national attention. Its
aftermath included President Barack Obama’s public
expression of disagreement during his State of the
Union address six days later to the U.S. Congress
and the members of the Supreme Court.

Cross-references:

- Austin v. Michigan Chamber of Commerce, 494
United States Reports 652, 110 Supreme Court
Reporter 1391, 108 Lawyer’s Edition Second 652
(1990);

- McConnell v. Federal Election Commission, 540
U.S. 93, 124 S. Ct. 619, 157 L. Ed. 2d 491
(2003).

Languages:

English.
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Identification: USA-2010-2-002

a) United States of America / b) Supreme Court/ c) /
d) 20.04.2010 / e) 08-769 / f) United States v.
Stevens / g) 130 Supreme Court Reporter 1577
(2010) / h) CODICES (English).

Keywords of the systematic thesaurus:

2.3.2 Sources — Techniques of review — Concept of
constitutionality dependent on a specified
interpretation .

3.12 General Principles — Clarity and precision of
legal provisions

5.3.21 Fundamental Rights — Civil and political rights
— Freedom of expression

Keywords of the alphabetical index:

Animal cruelty, depictions / Overbreadth, substantial,
criteria.

Headnotes:

The constitutional free speech guarantee does not
extend only to categories of speech that survive an
ad hoc balancing of relative social costs and benefits;
instead, it reflects a judgment by the people that the
benefits of its restrictions on the government
outweigh the costs, and the Constitution forecloses
any attempt to revise that judgment simply on the
basis that some speech is not worth it.

In the context of protected speech regulation, a law
may be invalidated as overbroad if a substantial
number of its applications are unconstitutional, judged
in relation to the legislation’s plainly legitimate sweep.

The first step in overbreadth analysis is to construe
the challenged statute; it is impossible to determine
whether the statute reaches too far without first
knowing what the statute covers.

A court may impose a limiting construction on a
legislative act only if it is readily susceptible to such a
construction; therefore, a court must not rewrite a law
to conform it to constitutional requirements, for doing
so would constitute a serious invasion of the legislative
domain and sharply diminish the legislature’s incentive
to draft a narrowly tailored law in the first place.

Summary:

I. Robert Stevens ran a business and an associated
website, through which he sold videos of pit bulls
engaging in dogfights and attacking other animals.

On the basis of the videos, Stevens was indicted on
three counts of violating Section 48 of Chapter 18 of
the U.S. Code, which establishes a criminal penalty of
up to five years in prison for anyone who knowingly
“creates, sells, or possesses a depiction of animal
cruelty,” if done “for commercial gain” in interstate or
foreign commerce. The legislation does not address
underlying acts harmful to animals, but only
portrayals of such conduct. Section 48 defines a
depiction of “animal cruelty” as one “in which a living
animal is intentionally maimed, mutilated, tortured,
wounded, or killed,” if that conduct violates federal or
state law where “the creation, sale, or possession
takes place.” In what is referred to as the “exceptions
clause,” the law exempts from prohibition any
depiction “that has serious religious, political,
scientific, educational, journalistic, historical, or
artistic value.” According to the legislative history, the
legislature’s primary target in Section 48 was so-
called “crush videos,” which feature the torture and
killing of helpless animals.

Stevens moved to dismiss the indictment, claiming
that Section 48 is invalid under the First Amendment
to the U.S. Constitution, which states in relevant part
that: “Congress shall make no law...abridging the
freedom of speech...”. The U.S. District Court denied
the motion, holding that the depictions subject to
Section 48, like obscenity or child pornography, are
categorically unprotected by the First Amendment.
The District Court also addressed the applicability of
the overbreadth doctrine, under which a law will be
invalidated as overbroad if a substantial number of its
applications unconstitutionally regulate protected
speech, in comparison to the amount of speech
subject to the legislation’s plainly legitimate sweep.
The District Court ruled that Section 48 was not
substantially overbroad, because the exceptions
clause sufficiently narrows the scope of the legislation
to constitutionally permissible applications.

At trial, the jury convicted Stevens on all counts, and
the court sentenced him to three concurrent
sentences of 37 months’ imprisonment, followed by
three years of supervised release. On appeal, the
Third Circuit Court of Appeals declared Section 48 to
be unconstitutional as a content-based regulation of
protected speech and vacated Stevens’s conviction.

Il. The U.S. Supreme Court granted certiorari review.
The Court’s opinion first addressed the government’s
contention that Section48 complies with the
Constitution because the banned depictions of animal
cruelty, as a class, are categorically unprotected by the
First Amendment. This argument was based on the
fact that the First Amendment permits prohibitions on
the content of speech in a few limited areas, such as
obscenity, fraud, incitement, and child pornography.
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Depictions of animal cruelty, the government argued,
should be added to that list because they lack
expressive value and therefore may be regulated as
unprotected speech. On this basis, the government
proposed that a claim of categorical exclusion should
be considered under a simple balancing test that
weighs the value of the speech against its societal
costs.

The Court rejected the government’s proposed test
for categorical exclusion and its invitation to identify
depictions of animal cruelty as unprotected speech,
stating that First Amendment protections do not
extend only to categories of speech that survive an
ad hoc balancing of relative social costs and benefits.
Instead, the Court stated, the First Amendment
reflects a judgment by the people that the benefits of
its restrictions on the Government outweigh the costs,
and the Constitution forecloses any attempt to revise
that judgment simply on the basis that some speech
is not worth it. When it has identified categories of
speech as fully outside the protection of the First
Amendment, the Court said, that step has not been
taken on the basis of a simple cost-benefit analysis,
but only after consideration of other factors.

The Court then proceeded to rule that Section 48 was
substantially overbroad and therefore constitutionally
invalid. On this question, Stevens claimed that
common depictions of ordinary and lawful activities
constitute the vast majority of materials subject to
Section 48. The Government did not defend such
applications, but contended that the legislation is
narrowly limited to specific types of extreme material.
Thus, the Court noted, the constitutionality of
Section 48 turned on the breadth of its construction.
The Court construed it broadly, stating that its scope
includes many types of depictions, such as hunting of
animals, that extend beyond what the legislature
sought to regulate but which are presumptively
protected by the First Amendment. In this regard, the
Court stated that it was unable to construe the
statutory language to avoid constitutional doubt,
noting that a limiting statutory construction can be
imposed only if the statute is “readily susceptible” to
such a construction. Otherwise, the Court declared, it
will not rewrite a law to conform it to constitutional
requirements, for doing so would constitute a serious
invasion of the legislative domain and sharply
diminish the legislature’s incentive to draft a narrowly
tailored law in the first place.

The Court concluded by stating that it was not
deciding whether legislation limited to crush videos or
other depictions of extreme animal cruelty would be
constitutional; instead, it simply was holding that
Section 48 was not so limited.

lll. The Court’s judgment was adopted by an 8-1 vote
among the Justices. Justice Samuel Alito filed a
dissenting opinion.

Languages:

English.

Identification; USA-2010-2-003

a) United States of America / b) Supreme Court / c) /
d) 17.05.2010 / e) 08-7412 / f) Graham v. Florida / g)
130 Supreme Court Reporter 2011 (2010) / h)
CODICES (English).

Keywords of the systematic thesaurus:

3.16 General Principles — Proportionality .

5.1.1.4.1 Fundamental Rights — General questions —
Entitlement to rights — Natural persons — Minors .
5.3.3 Fundamental Rights — Civil and political rights —
Prohibition of torture and inhuman and degrading
treatment .

5.3.5.1 Fundamental Rights — Civil and political rights
— Individual liberty — Deprivation of liberty

Keywords of the alphabetical index:

Punishment, cruel and wunusual / Minor, life
imprisonment, without parole / Decency, evolving
standards / Punishment, community consensus,
justification.

Headnotes:

To determine whether a punishment is constitutionally
impermissible because it is cruel and unusual, a court
must look beyond historical conceptions to the
evolving standards of decency that mark the progress
of a maturing society.

The concept of proportionality is central to the
constitutional prohibition against cruel and unusual
punishments: punishment for a crime must be
graduated and proportional to the offense.

A sentence lacking any legitimate penological
justification is by its nature disproportionate to the
offense.
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Community consensus, while entitled to great weight,
is not itself determinative of whether a punishment is
cruel and unusual and therefore constitutionally
impermissible; instead, a reviewing court also must
independently consider the culpability of the offenders
at issue in light of their crimes and characteristics, the
severity of the punishment in question, and whether
the challenged sentencing practice serves legitimate
penological goals.

Juveniles are less deserving of the most severe
punishments because have lessened culpability;
juveniles are not absolved of responsibility for their
actions, but their transgressions are not as morally
reprehensible as those of adults.

Defendants who do not Kkill, intend to kill, or foresee
that life will be taken are categorically less deserving
of the most serious forms of punishment than are
murderers. Serious nonhomicide crimes may be
devastating in their harm, but in terms of moral
depravity and of the injury to the person and to the
public, they cannot be compared to murder in their
severity and irrevocability.

Criminal punishment can have different goals, and
choosing among them is within a legislature’s
discretion; however, it does not follow that the
purposes and effects of penal sanctions are irrelevant
to the judicial determination of whether they are
constitutionally impermissible.

The constitutional prohibition against cruel and
unusual punishments forbids the sentence of life
without parole for a juvenile offender who did not
commit homicide. It does not foreclose the possibility
that juveniles convicted of nonhomicide crimes will be
imprisoned for life, but it does forbid an initial
judgment that those offenders never will be fit to
reenter society.

Summary:

I. Terrance Graham was sixteen years old when he
committed armed burglary and attempted armed
robbery. He pleaded guilty to both charges under a
plea agreement. The State Court in the State of
Florida sentenced him to probation and withheld
adjudication of guilt. Subsequently, while the age of
seventeen, he committed acts that led the court to
determine that he had violated the terms of his
probation. The Court also found him guilty of the
earlier charges and sentenced him to life imprison-
ment for the burglary. Because Florida abolished its
parole system, the life sentence left him without any
possibility of release except executive clemency.

Graham appealed his sentence, claiming that it
violated the Eighth Amendment to the U.S.
Constitution, which states in relevant part that “cruel
and unusual punishments” shall not be inflicted. The
Eighth Amendment is applicable to the States through
its incorporation in the Due Process Clause of
Section One of the Fourteenth Amendment to the
U.S. Constitution, which states in relevant part that no
State shall “deprive any person of life, liberty, or
property, without due process of law.” The Florida
Court of Appeals affirmed the trial court's decision.
The Florida Supreme Court denied review of the
Court of Appeals decision.

IIl. The U.S. Supreme Court granted certiorari to
review the decision of the Florida Court of Appeals,
and reversed that decision. The Court ruled that the
Eighth Amendment’s Cruel and Unusual Punishments
Clause does not permit a juvenile offender who has
not committed homicide to be sentenced to life in
prison without parole. The Clause, the Court stated,
includes the precept that punishment for a crime must
be proportionate to the offense.

In implementing the proportionality standard, the Court
noted, its case law had fallen within two general
categories: those in which the Court considered all the
circumstances to determine whether the punishment is
constitutionally excessive for the particular offender;
and those in which the Court applied certain categorical
rules in cases involving capital punishment. The instant
case, the Court stated, related to the second category.
In such cases, it takes a two-step approach: first, the
consideration of objective indicia of society’s standards,
as expressed in legislative enactments and state
practice, to determine whether there is a national
consensus against the sentencing practice at issue;
and second, guided by the standards elaborated by
controlling precedents and by the Court's own
understanding and interpretation of the Eighth
Amendment’s text, history, meaning, and purpose, the
Court must determine in the exercise of its own
independent judgment whether the punishment in
question violates the Constitution. The Court noted that
the instant case presented an issue that it had not
considered previously: a categorical challenge to a
term-of-years sentence.

The Court concluded that a national consensus exists
against the imposition of life imprisonment without
parole for juvenile non-homicide offenders. Also, for a
combination of reasons — penological theory, the limited
culpability of juvenile offenders, and the severity of the
sentence — the Court also concluded that the
sentencing practice was cruel and unusual. It also
noted, as additional support for its independent
conclusions, that the United States was unique among
the world’s states in imposing this type of sentence.
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Headnotes:

The constitutional right to keep and bear arms is an
individual right.

The constitutional guarantees of protection for
privileges and immunities, and of due process,
present different questions; therefore, the nature of
due process is entirely separate from the question of
whether a right is a privilege or immunity of national
citizenship.

The constitutional guarantees of privileges and
immunities protect only those rights which owe their
existence to the federal government, its national
character, its Constitution, or its laws, whereas other
fundamental rights — rights that predated the creation
of the federal government and that the State
governments were created to establish and secure —
are not protected by the privileges and immunities
guarantees.

The right to keep and bear arms for a lawful purpose
was a pre-existing right predating the existence of the
federal Constitution; therefore, it does not fall within
the scope of constitutional protections for the
privileges and immunities of national citizenship.

The governing standard regarding incorporation of
rights under Due Process is whether a particular
constitutional guarantee is fundamental to the United
States’ scheme of ordered liberty and system of
justice.

The right to keep and bear arms is a fundamental
right that is incorporated within the concept of Due
Process and therefore fully applicable to the States.

Individual self-defense is the central component of
the right to keep and bear arms.

Citizens must be permitted to use handguns for the
core lawful purpose of self-defense because handguns
are the most preferred firearm in the nation for
protection of one’s home and family.

Summary:

I. Individual residents of the City of Chicago, State of
lllinois, residents of the Village of Oak Park, a
Chicago suburb, and three private organisations filed
three separate lawsuits in federal court, claiming that
certain Chicago and Oak Park local ordinances
prohibiting possession of handguns violated the
complainants’ rights under the Second and
Fourteenth Amendments to the U.S. Constitution.
One of the challenged Chicago ordinances provided
that “[n]Jo person shall . . . possess . . . any firearm
unless such person is the holder of a valid registration
certificate for such firearm”, and another prohibited
registration of most handguns, thereby effectively
banning handgun possession by almost all private
residents of the City.

The Second Amendment states in full: “A well
regulated militia, being necessary to the security of a
free state, the right of the people to keep and bear
arms, shall not be infringed.” The question presented
in the suit against Chicago and Oak Park was
whether the Second Amendment applies not only
to the federal government, but also to the States
and their municipalities through the Fourteenth
Amendment. Section One of the Fourteenth
Amendment states in relevant part that “No state shall
make or enforce any law which shall abridge the
privileges or immunities of citizens of the United
States; nor shall any state deprive any person of life,
liberty, or property, without due process of law.” In a
2008 decision, District of Columbia v. Heller, the U.S.
Supreme Court ruled that the Second Amendment
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protects an individual right to keep and bear arms for
self-defense, and not just a collective right for
government-organised  militias. However, that
decision examined laws of the District of Columbia,
which is a federal entity and not one of the States,
and therefore did not address whether the Second
Amendment applies to the States.

All three of the lawsuits were assigned to the same
judge in the U.S. District Court. The District Court
upheld the constitutionality of the ordinances, and the
United States Court of Appeals for the Seventh
Circuit affirmed.

II. The U.S. Supreme Court granted certiorari review,
and reversed the Court of Appeals decision, holding
that the Second Amendment right applies against
state and local governments. In so doing, the
Court addressed the complainants’ two alternative
arguments, both based on the Fourteenth Amend-
ment: that the right to keep and bear arms is among
the “privileges or immunities of citizens of the United
States”; and that the Due Process Clause
incorporates the Second Amendment right. Among
the five Justices who supported reversal, a four-
Justice plurality did so on the basis of incorporation
through the Due Process Clause, while the fifth
(Justice Thomas) maintained that the right should be
recognised under the Privileges or Immunities
Clause.

In rejecting reliance on the Privileges or Immunities
Clause, the Court’s plurality chose not to disturb the
Court’s 1873 holding in the Slaughter-House Cases.
In that decision, rendered five years after ratification
of the Fourteenth Amendment, the Court ruled that
the Privileges or Immunities Clause protected only
those rights of national citizenship that were wholly
distinct from inalienable, fundamental rights of state
citizenship that predated the creation of the federal
government. Because the plurality in McDonald
concluded that the right to keep and bear arms for a
lawful purpose was a pre-existing right predating the
existence of the federal Constitution, the right does
not fall within the scope of the Privileges or
Immunities Clause under the Slaughter-House Cases
precedent.

In regard to the incorporation question, the Court
stated that the governing standard is whether a
particular constitutional guarantee is fundamental to
the United States’ scheme of ordered liberty and
system of justice. Under this standard, the plurality
concluded that the right to keep and bear arms is
incorporated within Due Process because it is such a
fundamental right, deeply rooted in the nation’s
history and tradition. In sections of the Court’s opinion
joined by Justice Thomas, the Court re-affirmed its

holding in Heller that the central component of the
Second Amendment right is individual self-defense.
The Court also emphasised that handguns are the
most preferred firearm in the nation for protection of
one’s home and family, and that therefore citizens
must be permitted to use handguns for the core lawful
purpose of self-defense.

lll. The Court’'s judgment in McDonald was adopted
by a 5-4 vote among the Justices. Several Justices
wrote separate concurring or dissenting opinions in
which other Justices joined.

Supplementary information:

While the Heller and McDonald decisions present the
U.S. Supreme Court's answers on two fundamental
questions under the Second Amendment, many
questions remain for future judicial application as to
the constitutionally permissible scope of regulation of
the exercise of the right to keep and bear arms.

Cross-references:

- District of Columbia v. Heller, 554 U.S. 570, 128
S. Ct. 2783, 171 L. Ed. 2d 637 (2008);

- Butchers’ Benevolent Association of New
Orleans v. Crescent City Live-Stock Landing &
Slaughter-House Co. (Slaughter-House Cases),
83 U.S. 36, 21 L. Ed. 394 (1873).

Languages:

English.
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Headnotes:

When the murder of a girl or woman takes place in a
context of gender-based violence, the State has an
obligation to adopt the measures necessary to verify
whether the specific murder that it is investigating is
related to that context.

States should adopt comprehensive measures to
comply with their obligation of due diligence in cases of
violence against women. In particular, they should
establish an appropriate legal framework for protection

that is enforced effectively, as well as prevention
policies and practices that allow effective measures to
be taken in response to complaints. The prevention
strategy should be comprehensive: it should prevent
risk factors and strengthen State institutions so that they
can respond effectively. The State should adopt
preventive measures in specific cases in which it is
evident that particular women and girls may be victims
of violence. These measures should take into account
that in cases of violence against women, the States
have, in addition to the general obligation established in
the American Convention, a greater obligation arising
from the Inter-American Convention on the Prevention,
Punishment, and Eradication of Violence Against
Women (“Convention of Belém do Para”).

When the State is aware that there is a real and
imminent risk that particular victims of forced
disappearance will be sexually abused, subjected to
ill-treatment, and killed because they occurred in a
context of heightened risk for women, an obligation of
strict due diligence arises. Adequate procedures
should exist for reporting disappearances, and those
procedures should result in an immediate and
effective investigation. Exhaustive search activities
must be conducted during the first hours and days,
and authorities must take prompt immediate action by
ordering, without delay, the necessary measures to
determine the whereabouts of the victims or the
places where they may have been retained.
Authorities should presume that a disappeared
person has been deprived of liberty and is still alive
until there is no longer any uncertainty as to her fate.

The obligation to investigate effectively has a wider
scope when dealing with the case of a woman who is
killed or mistreated, or whose personal liberty is
affected, within a general context of violence against
women. Where an attack is based on gender, it is
particularly important that the investigation is pursued
with vigor and impartiality, taking into account the
need to continuously reassert society’s condemnation
of gender-based violence and to maintain the
confidence of women in the ability of authorities to
protect them from the threat of such violence.

Investigators at crime scenes must, at a minimum:
photograph the scene and any other physical
evidence, as well as the body as it was found and
after it has been moved; gather and conserve
samples of blood, hair, fibers, threads and other
clues; examine the area for footprints or other
evidence; and prepare a detailed report on the crime
scene, the measures taken by investigators, and the
location of evidence gathered. Due diligence in the
legal and medical investigation of a death requires
that a precise history of the chain of custody of each
item of forensic evidence be kept.
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Allowing those responsible for serious irregularities in
the investigation of cases of violence against women to
continue in their functions or, worse, to occupy positions
of authority may generate impunity and conditions that
allow the context of violence to persist or worsen.
Judicial ineffectiveness when dealing with individual
cases of violence against women encourages an
environment of impunity that facilitates and promotes
the repetition of acts of violence in general and sends a
message that violence against women is tolerated and
accepted as part of daily life.

Once it is shown that the application of a rule clearly
affects a higher percentage of women than men, the
State must show that this is the result of objective
factors unrelated to any discrimination on grounds of
gender. Indifference to claims of gender-based
violence reproduces that violence and constitutes
discrimination with respect to access to justice.

Gender stereotyping refers to a preconception of the
personal attributes, characteristics or roles that
correspond or should correspond to either men or
women. The subordination of women can be
associated with practices based on persistent
socially-dominant gender stereotypes, a situation that
is exacerbated when the stereotypes are reflected,
implicitly or explicitly, in policies and practices and,
particularly, in the reasoning and language of the
judicial police. The creation and use of stereotypes
becomes one of the causes and consequences of
gender-based violence against women.

Summary:

|. Between September and October 2001, three women,
two of them minors, disappeared in Ciudad Juarez,
Mexico. These murders were perpetrated in a context of
discrimination and violence against women in Ciudad
Juarez, as well as high levels of impunity with respect to
crimes motivated by gender. On 6 November 2001, the
women’s bodies were found in a cotton field with signs
that they had suffered sexual violence. Before their
remains were found, State authorities had merely
registered the disappearances and prepared missing-
persons posters, taken statements, and sent an official
letter to the Judicial Police. There is no evidence that
the authorities had circulated the posters or made more
extensive inquiries into reasonably relevant facts
provided in the statements taken. Also, various
irregularities occurred in the investigation of the
murders; among other things, State authorities had
mishandled evidence at the scene of the crime, the
performance of autopsies, and the identification of the
bodies, incurred in unjustified delays, and failed to
follow lines of inquiry that took into account the context
of violence against women. Finally, no public officials
were investigated in connection to these irregularities.

The Inter-American Commission on Human Rights
filed an application against the State of Mexico on
4 November 2007, alleging violations of Article 4
ACHR (Right to Life), Article5 ACHR (Right to
Humane Treatment), Article 8 ACHR (Right to a Fair
Trial), Article 19 ACHR (Rights of the Child) and
Article 25 ACHR (Right to Judicial Protection) in
connection with Article 1.1 ACHR (Obligation to
Respect Rights) and Article 2 ACHR (Domestic Legal
Effects), as well as a failure to comply with Article 7 of
the Convention of Belém do Para.

The representatives asked the Court to declare that
the State was also responsible for violations of
Article 7 ACHR (Right to Personal Liberty) and
Article 11 ACHR (Right to Dignity and Honor), also in
relation to Articles 1.1 and 2 ACHR and Articles 7, 8
and 9 of the Convention of Belém do Para. The State
admitted to the existence of a context of violence
against women in Ciudad Juarez, as well as to
irregularities in the “first stage” of investigations,
which lasted from 2001 to 2003. It also accepted
responsibility for the violation of the rights to personal
integrity, judicial protection, and access to justice of
the victims’ next of kin. However, it challenged the
Court’'s jurisdiction over alleged violations of the
Convention of Belém do Para.

II. In its Judgment of 16 November 2009, the Court
first found that it had jurisdiction over alleged
violations of Article 7 of the Convention of Belém do
Para; however, it did not have jurisdiction to examine
alleged violations of Articles 8 and 9 thereof.

Additionally, the Court found insufficient evidence to
support the alleged participation of State agents in
the disappearances and killings. Therefore, it found
no violation of the State’s duty under Article 1.1
ACHR to respect the rights contained in Article 4
ACHR (Right to Life), Article5 ACHR (Right to
Personal Integrity) and Article 7 ACHR (Right to
Personal Liberty). However, the Court also ruled that
Mexico had failed to act with the diligence required to
adequately prevent the violations committed against
the victims once it had received notice of their
disappearance. Thus, the State had failed to comply
with its duty under Article 1.1 ACHR to guarantee the
rights to life, personal integrity, and personal freedom
of the three victims under Articles 4.1, 5.1, 5.2 and
7.1 ACHR; its obligation to adopt necessary legal
provisions under Article2 ACHR; as well as its
obligations under Article7.b and 7.c of the
Convention of Belém do Para.

Furthermore, the Court found that the State failed to
fulfill its obligation to investigate the violations
committed against the victims after they were found,
given the irregularities in the handling of evidence,
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autopsies, and identification of the bodies, unjustified
delays, the failure to take into account the context of
gender-based crimes, and the nonexistence of
investigations into officials’ negligent conduct. Thus,
the Court ruled that Mexico violated Article 8.1 ACHR
(Right to a Fair Trial) and Article 25.1 ACHR (Judicial
Protection) in connection with Articles 1.1 and 2
ACHR and Article 7.b and 7.c of the Convention of
Belém do Para, to the detriment of the victims’ next of
kin.

Additionally, the Court ruled that because gender
stereotypes used by authorities contributed to the
context of violence against women, the State violated
the obligation of non-discrimination contained in
Article 1.1 ACHR, in relation to Articles 4.1, 5.1, 5.2
and 7.1 ACHR, to the detriment of the three victims
that were disappeared, as well as the right of their
families to access to justice established in Articles 8.1
and 25.1 ACHR.

Moreover, because it had failed to demonstrate that it
had response mechanisms or public policies that
would grant the institutions involved the means
necessary to guarantee the rights of the girls, the
State also violated the rights of the child under
Article 19 ACHR, in connection to Articles 1.1 and 2
ACHR, to the detriment of the two victims who were
under 18 years of age.

Finally, due to the irregular and deficient actions of
authorities upon receiving notice of the victims’
disappearance, their lack of diligence in determining
the identities of the bodies and returning them to
their next of kin, the circumstances and causes of
the deaths, the lack of information on the ensuing
investigations, and the treatment of the families
during the entire process, among other things, the
State violated Article 5.1 and 5.2 ACHR, in relation to
Article 1.1 ACHR, to the detriment of the victims’ next
of kin.

The Court found it improper to examine whether the
State violated the right to the protection of honour and
dignity enshrined in Article 11 ACHR because the
allegations relating to the violation of that Article were
already examined in relation to Article 5 ACHR.

Accordingly, the Court ordered the State to investigate
the disappearances, taking into account the context of
gender-based violence, and the harassment of the
victims’ families; remove all obstacles impeding an
effective investigation; divulge the investigation’s
results; and identify and sanction those officials who
caused irregularities in the prior investigations. The
Court also ordered the State, inter alia, to standardise
its protocols, manuals, and investigative standards for
crimes relating to disappearances, sexual violence,

and the Kkiling of women; modify its response
mechanism for reports of missing women and girls;
publish the Judgment; acknowledge its responsibility in
a public act; establish a monument in memory of the
victims; create a website on disappeared women and
girls that allows the submission of anonymous tips;
create a database on disappeared women and girls
containing personal and genetic information;
implement permanent education and training programs
on human rights and gender for public officials and the
general population of the state of Chihuahua; provide
medical and psychological care to the victims’ families;
and pay for damages and costs.

lll. Judges Diego Garcia-Sayan and Cecilia Medina
Quiroga each wrote a separate concurring opinion.

Languages:

Spanish, English.
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Headnotes:

1. The question whether the grounds of a judgment of
the Court of First Instance are contradictory or
inadequate is a question of law which is amenable, as
such, to judicial review on appeal.

In that connection, the requirement that the Court of
First Instance give reasons for its decisions cannot be
interpreted as meaning that it is obliged to respond in
detail to every single argument advanced by an
applicant, particularly if the argument is not
sufficiently clear and precise.

Nor does the obligation to state reasons require the
Court of First Instance to provide an account which
follows exhaustively and one by one all the
arguments put forward by the parties to the case. The
reasoning may therefore be implicit on condition that
it enables the persons concerned to know why
the Court of First Instance has not upheld their
arguments and provides the Court of Justice with
sufficient material for it to exercise its power of review
(see paragraphs 90-91, 96).

2. The effects within the Community of provisions of
an agreement concluded by the Community with
non-member states may not be determined without
taking account of the international origin of the
provisions in question. In conformity with the
principles of public international law, Community
institutions which have power to negotiate and
conclude such an agreement are free to agree with
the non-member states concerned what effect the
provisions of the agreement are to have in the
internal legal order of the contracting parties. If that
question has not been expressly dealt with in the
agreement, it is the courts having jurisdiction in the
matter and in particular the Court of Justice within
the framework of its jurisdiction under the Treaty that
have the task of deciding it, in the same manner as
any other question of interpretation relating to the
application of the agreement in question in the
Community, on the basis in particular of the
agreement’s spirit, general scheme or terms.

Thus, specifically, it falls to the Court to determine
whether the provisions of an international agreement
confer on persons subject to Community law the right
to rely on that agreement in legal proceedings in
order to contest the validity of a Community measure.

The Court can examine the validity of secondary
Community legislation in the light of an international
treaty only where the nature and the broad logic of
the latter do not preclude this and, in addition, the
treaty’s provisions appear, as regards their content, to
be unconditional and sufficiently precise (see
paragraphs 108-110).

3. A decision of the Dispute Settlement Body (DSB)
of the WTO, which has no object other than to rule on
whether the conduct of a WTO member is consistent
with the obligations entered into by that State within
the context of the WTO, cannot in principle be
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fundamentally distinguished from the substantive
rules which convey such obligations and by reference
to which such a review is carried out, at least when it
is a question of determining whether or not an
infringement of those rules or that decision can be
relied upon before the Community courts for the
purpose of reviewing the legality of the conduct of the
Community institutions.

A recommendation or a ruling of the DSB finding that
the substantive rules contained in the WTO
agreements have not been complied with is, whatever
the precise legal effect attaching to such a
recommendation or ruling, no more capable than
those rules of conferring upon individuals a right to
rely thereon before the Community courts for the
purpose of having the legality of the conduct of the
Community institutions reviewed, whether the review
is in annulment proceedings or for the purpose of
deciding an action for compensation.

First, the nature of the WTO agreements and the
reciprocity and flexibility characterising them continue
to obtain after such a ruling or recommendation has
been adopted and after the reasonable period of time
allowed for its implementation has expired. The
Community institutions continue in particular to have
an element of discretion and scope for negotiation
vis-a-vis their trading partners with a view to the
adoption of measures intended to respond to the
ruling or recommendation, and such leeway must be
preserved.

Second, as is apparent from Article 3.2 of the
Understanding on Rules and Procedures Governing
the Settlement of Disputes, which forms Annex 2 to
the Agreement establishing the WTO, recommenda-
tions and rulings of the DSB cannot add to or diminish
the rights and obligations provided in the agreements
concerned. It follows in particular that a decision of
the DSB finding an infringement of such an obligation
cannot have the effect of requiring a party to the WTO
agreements to accord individuals a right which they
do not hold by virtue of those agreements in the
absence of such a decision (see paragraphs 120,
128-131).

4. In affirming the existence of a regime providing for
non-contractual liability of the Community on account
of the lawful pursuit by it of its activities falling within
the legislative sphere, the Court of First Instance
erred in law. As Community law currently stands, no
liability regime exists under which the Community can
incur liability for conduct falling within the sphere of its
legislative competence in a situation where any
failure of such conduct to comply with the WTO
agreements cannot be relied upon before the
Community courts.

It is immaterial in this regard whether that conduct is
to be regarded as a positive act, that is to say, for
example, the adoption of regulations following a
decision of the Dispute Settlement Body (DSB) of the
WTO, or as an omission, that is to say the failure to
adopt measures calculated to ensure the correct
implementation of that decision. Failure on the part of
the Community institutions to act can also fall within
the legislative function of the Community, including in
the context of actions for damages.

However, the Community legislature enjoys a broad
discretion for the purpose of assessing whether the
adoption of a given legislative measure justifies, when
account is taken of certain harmful effects that are to
result from its adoption, the provision of certain forms
of compensation.

Also, a Community legislative measure whose
application leads to restrictions of fundamental rights,
such as the right to property and the freedom to
pursue a trade or profession, that impair the very
substance of those rights in a disproportionate and
intolerable manner, perhaps precisely because no
provision has been made for compensation
calculated to avoid or remedy that impairment, could
give rise to non-contractual liability on the part of the
Community (see paragraphs 176, 178-179, 181, 184).

5. An economic operator cannot claim a right to
property in a market share which he held at a given
time, since such a market share constitutes only a
momentary economic position, exposed to the risks of
changing circumstances. Nor can the guarantees
accorded by the right to property or by the general
principle safeguarding the freedom to pursue a trade or
profession be extended to protect mere commercial
interests or opportunities, the uncertainties of which are
part of the very essence of economic activity.

An economic operator whose business consists in
particular in exporting goods to the markets of non-
member States must therefore be aware that the
commercial position which he has at a given time
may be affected and altered by various circum-
stances and that those circumstances include the
possibility, which is moreover expressly envisaged
and governed by Article 22 of the Understanding on
Rules and Procedures Governing the Settlement of
Disputes (DSU), which forms Annex?2 to the
Agreement establishing the WTO, that one of the
non-member States will adopt measures suspending
concessions in reaction to the stance taken by its
trading partners within the framework of the WTO and
will for this purpose select in its discretion, as
follows from Article 22.3.a and 22.3.f of the DSU, the
goods to be subject to those measures (see
paragraphs 185-186).
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6. If the grounds of a judgment of the Court of First
Instance disclose an infringement of Community law
but its operative part is shown to be well founded on
other legal grounds, the appeal must be dismissed
(see paragraph 187).

7. Where there is no indication that the length of the
proceedings affected their outcome in any way, a
plea that the proceedings before the Court of First
Instance did not satisfy the requirements concerning
completion within a reasonable time cannot as a
general rule lead to the setting aside of the judgment
delivered by the Court of First Instance.

In addition, the reasonableness of the length of
proceedings before the Court of First Instance must
be appraised in the light of the circumstances specific
to each case and, in particular, the importance of the
case for the person concerned, its complexity and the
conduct of the applicant and of the competent
authorities (see paragraphs 203, 212).

Summary:

I. The FIAMM and Fedon companies, manufacturers
and exporters of fixed storage batteries and spectacle
cases respectively, were both subject between 1999
and 2001 to the increased customs duty imposed by
the authorities of the United States of America. This
increased customs duty constituted a retaliatory
measure against the regime governing the trade in
bananas which was in force in the European Union
prior to 2001 and was declared incompatible with the
rules of the World Trade Organisation (hereinafter,
“the WTO”) by its Dispute Settlement Body
(hereinafter, the “DSB”).

Indeed, this regime embodied, inter alia, preferential
provisions in favour of the bananas originating from
certain states of Africa, the Caribbean and the Pacific.

The DSB held this regime to be incompatible with the
WTO agreements. The European Union thereupon
adopted a new regulation. However, the DSB found
this new regime to be still incompatible with the WTO
agreements and thus authorised the United States to
levy this additional duty on imports of certain
Community goods.

The two companies initially asked the Court of First
Instance to order the Commission and the Council to
redress the damage which they claimed to have
incurred in consequence of the increased customs
duty levied by the United States on their exports.

In two judgments, the Court dismissed these
applications in December 2005 but did not dismiss
the possibility that rules of non-contractual liability in
the absence of an unlawful act by the Community
might apply if certain conditions were fulfilled.

At a further stage, the two companies FIAMM and
Fedon brought appeals against these judgments
before the Court of Justice of the European Union.
The Council and the Commission for their part sought
to contest especially the recognition by the Court of
First Instance of the existence of rules governing the
Community's no-fault liability.

Il. The Court firstly confirmed that the WTO
agreements and the decisions of the DSB were not
among the provisions in respect of which the
Community court reviewed the legality of action by
the Community institutions. Consequently, there was
no unlawful conduct of an institution capable of
incurring the Community's non-contractual liability.

Since the appellants were not able to plead an
illegality in the conduct of the Community, they shifted
their ground entirely to the allegation of liability
without illegality. However, the Court did not concur
with them in this and held that, since the legal
systems of the Member States disclosed no
consensus as to the existence of a principle of liability
in the case of a lawful act of the public authorities,
above all where such an act was of a legislative
nature, Community law did not in itself embody any
regime under which the Community could incur
liability for a lawful legislative act.

The Court nevertheless acknowledged an exception:
where the performance of a Community legislative act
led to restrictions on fundamental rights such as the
right of property or the right to engage freely in a
professional activity, non-contractual liability on the
part of the Community could be incurred if the
application of that act resulted in a disproportionate
and intolerable impairment of the very substance of
those rights.

Cross-references:

- CFIl, 14.12.2005, Beamglow v. Parliament e.a.
(T-383/00, ECR, p. 11-05459).

Languages:

Bulgarian, Czech, Danish, Dutch, English, Estonian,
Finnish, French, German, Greek, Hungarian, Italian,
Latvian, Lithuanian, Maltese, Polish, Portuguese,
Romanian, Slovakian, Slovenian, Spanish, Swedish.
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Identification: ECJ-2010-2-009

a) European Union / b) Court of Justice of the
European Communities / c) Fifth Chamber / d)
08.10.2008 / e) T-69/04 / f) Schunk GmbH and
Schunk Kohlenstoff-Technik GmbH v. Commission of
the European Communities / g) European Court
Reports, 11-02567 / h) CODICES (English, French).

Keywords of the systematic thesaurus:

2.1.1.3 Sources — Categories — Written rules —
Community law .

3.10 General Principles — Certainty of the law .

3.13 General Principles — Legality .

3.14 General Principles — Nullum crimen, nulla
poena sine lege.

3.16 General Principles — Proportionality .

5.2 Fundamental Rights — Equality .

Keywords of the alphabetical index:

Competition, agreements, fine, amount /
Constitutional traditions, common to the member
states.

Headnotes:

1. The principle that penalties must have a proper
legal basis is a corollary of the principle of legal
certainty, which constitutes a general principle of
Community law and requires, inter alia, that any
Community legislation, in particular when it imposes
or permits the imposition of sanctions, must be clear
and precise so that the persons concerned may know
without ambiguity what rights and obligations flow
from it and may take steps accordingly. That
principle, which forms part of the constitutional
traditions common to the Member States and which
has been enshrined in various international treaties,
in particular in Article 7 ECHR, must be observed in
regard both to provisions of a criminal nature and to
specific administrative instruments imposing or
permitting the imposition of administrative sanctions.
It applies not only to the provisions which establish
the elements of an offence, but also to those which
define the consequences of contravening them. It
follows from Article 7.1 ECHR that convention that
offences and the relevant penalties must be clearly
defined by law. That requirement is satisfied where
the individual can know from the wording of the

relevant provision and, if need be, with the assistance
of the courts’ interpretation of it, what acts and
omissions will make him criminally liable.

According to the case-law of the European Court of
Human Rights, there is no requirement that the
wording of provisions pursuant to which those
sanctions are imposed be so precise that the
consequences which may flow from an infringement
of those provisions are foreseeable with absolute
certainty. According to that case-law, the existence of
vague terms in the provision does not necessarily
entail an infringement of Article 7 ECHR and the fact
that a law confers a discretion is not in itself
inconsistent with the requirement of foreseeability,
provided that the scope of the discretion and the
manner of its exercise are indicated with sufficient
clarity, having regard to the legitimate aim in
question, to give the individual adequate protection
against arbitrary interference. In that connection,
apart from the text of the law itself, the European
Court of Human Rights takes account of whether the
indeterminate notions used have been defined by
consistent and published case-law. Moreover, there is
nothing in the constitutional traditions common to the
Member States which would justify a different
interpretation of the principle of legality, which is a
general principle of Community law (see
paragraphs 28-29, 32-34).

2. Article 15.2 of Regulation no. 17, relating to the
imposition of fines on undertakings that have
infringed the competition rules, does not infringe the
principle that penalties must have a proper legal
basis.

The Commission does not have unlimited discretion in
setting fines for infringements of the competition rules
as it must comply with the ceiling fixed by reference to
the turnover of the undertakings concerned and must
take into account the gravity and duration of the
infringement. Moreover, the ceiling of 10% of the
turnover of the undertaking concerned is reasonable,
having regard to the interests defended by the
Commission in taking proceedings against and fining
infringements of the competition rules and the fact that
Article 15.2 of Regulation no. 17 permits the establish-
ment of a system which fits the fundamental tasks of
the Community. When setting the fines, the Commis-
sion is also required to comply with the general
principles of law, in particular the principles of equal
treatment and proportionality. Moreover, the Commis-
sion itself has developed a well-known and accessible
administrative practice which, although not constituting
the legal framework for fines, may nevertheless serve
as a reference point with regard to respect for the
principle of equal treatment, the Commission being
entitled at any time to adjust the level of fines within the
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limits laid down in Article 15.2 if the proper application
of the Community competition rules so requires.
Moreover, the Commission has adopted guidelines for
the setting of fines, so that it has imposed limits on the
exercise of its discretion, thereby contributing to legal
certainty, and must comply in particular with the
principles of equal treatment and proportionality.
Furthermore, the adoption by the Commission of those
guidelines, in so far as it fell within the statutory limits
laid down by Article 15.2 of Regulation no. 17, merely
contributed to defining the limits of the exercise of the
discretion which the Commission already had under
that provision, and it cannot be inferred from their
adoption that the limits of the Commission’s
competence in the area at issue were initially not
sufficiently determined by the Community legislature.
Finally, the Commission is required under Article 253
EC to state the reasons for decisions imposing a fine
(see paragraphs 35-36, 38-44, 46).

Summary:

I. The Commission penalised some German and
French enterprises for their participation in an
agreement on the marketing of carbon and graphite
based products. The enterprises concerned brought
an appeal before the Court of First Instance in order
to have the Commission's decision set aside and, in
the alternative, to have their respective fines reduced.

In the instant case, the appellants had acknowledged
overall the correctness of the facts and their legal
classification by the Commission, while expressing
some reservations on certain points, but alleged a
violation by the Commission of the principles of
proportionality and equal treatment in fixing the
amount of the fine.

II. The Court recalled from a procedural standpoint
that “where the undertaking alleged to have infringed
the competition rules does not expressly acknow-
ledge the facts, the Commission will have to prove
those facts and the undertaking is free to put forward,
at the appropriate time and in particular in the
procedure before the Court, any plea in its defence
which it deems appropriate. However, it follows that
this cannot be the case where the undertaking at
issue acknowledged the facts”. The Court was
prompted to sift the contentions of the appellants and
entertain only those which, not being included in the
overall acknowledgement of the facts and of their
legal classification, could not be deemed expressly
acknowledged during the administrative procedure. It
followed that a point of the decision not clearly set out
in the statement of objections could be contested.

As to the calculation of the amount of the fine, the
Court dismissed the plea of illegality of Article 15.2 of

Regulation no. 17 enabling the Commission to
impose fines of up to 10% of the turnover of the
enterprises concerned. It considered that this
provision did not infringe the principle of legal
certainty in so far as, while allowing the Commission
a certain margin of discretion, it determined the
criteria and limits to which that institution was subject
in the exercise of its power to impose fines.

Finally, the Commission demanded the cancellation
of the 10% reduction in the fine granted for the
Schunk company's co-operation. The Court recalled
that the amount of a fine could only be determined
according to the gravity and duration of an infringe-
ment. Thus, “the fact that the Commission was
constrained to draw up a defence dealing with facts
which it was entitled to consider would no longer be
called in question is not such as to justify an increase
of that fine”.

Cross-references:

- CJEC, 16.11.2000, SCA Holding v. Commission,
point 37 (C-297/98, ECR, p. 1-10101).

Languages:

Bulgarian, Czech, Danish, Dutch, English, Estonian,
Finnish, French, German, Greek, Hungarian, Italian,
Latvian, Lithuanian, Maltese, Polish, Portuguese,
Romanian, Slovakian, Slovenian, Spanish, Swedish.

Identification: ECJ-2010-2-010

a) European Union / b) Court of Justice of the
European Communities / ¢) Grand Chamber / d)
14.10.2008 / €) C-353/06 / f) Grunkin and Paul / g)
European Court Reports, 1-07639 / h) CODICES
(English, French).

Keywords of the systematic thesaurus:

3.26.1 General Principles — Principles of Community
law — Fundamental principles of the Common
Market.

5.1.1.2 Fundamental Rights — General questions —
Entitlement to rights — Citizens of the European
Union and non-citizens with similar status
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5.2.2.4 Fundamental Rights — Equality — Criteria of
distinction — Citizenship or nationality

5.3.6 Fundamental Rights — Civil and political rights —
Freedom of movement .

Keywords of the alphabetical index:

Community law, principles, equal treatment / Free
movement, persons, national rules, conflicts of laws,
family name, determination / Name, registration,
conflicting national rules.

Headnotes:

1. Where a child, who is a national of one Member
State and is lawfully resident in the territory of a
second Member State, and his parents have only the
nationality of the first Member State and, in respect of
the conferring of a surname, the conflicts rule of the
first Member State refers to the domestic substantive
law on surnames, the determination of that child’s
surname in that Member State in accordance with its
legislation cannot constitute discrimination on grounds
of nationality within the meaning of Article 12 EC (see
paragraphs 16-18, 20).

2. Article 18 EC precludes the authorities of a Member
State, in applying national law which uses nationality as
the sole connecting factor for the determination of
surnames, from refusing to recognise a child’s surname,
as determined and registered in a second Member
State in which the child — who, like his parents, has only
the nationality of the first Member State — was born and
has been resident since birth. Having to use a surname,
in the Member State of which the person concerned is a
national, that is different from that conferred and
registered in the Member State of birth and residence is
liable to hamper the exercise of the right, established in
Article 18 EC, to move and reside freely within the
territory of the Member States. In that regard, a
discrepancy in surnames is liable to cause serious
inconvenience for the person concerned, inter alia, in
both the public and the private spheres on account of
the fact that, as he has only one nationality, he will be
issued with a passport by the State of which he is a
national and which alone has the competence to do so,
in a name that is different from the name he was given
in the State of birth and residence. In that regard, the
child concerned risks having to dispel doubts
concerning his identity and suspicions of misrepresen-
tation caused by the difference between the two
surnames every time he has to prove his identity in the
Member State of residence. Furthermore, in relation to
attestations, certificates and diplomas or any other
document establishing a right, any difference in
surnames is likely to give rise to doubts as to the
authenticity of the documents submitted, or the veracity
of their content.

In view of the fact that the person concerned will bear
a different name every time he crosses the border
between the two Member States concerned, the
connecting factor of nationality, which seeks to ensure
that a person’s surname may be determined with
continuity and stability, will result in an outcome
contrary to that sought, in such a way that it cannot
justify that refusal. The objective of preserving
relationships between members of an extended family,
however legitimate that objective may be in itself, also
does not warrant having such importance attached to it
as to justify such a refusal. Furthermore, the
considerations of administrative convenience which led
the Member State whose nationality the person
concerned possesses to prohibit double-barrelled
surnames cannot suffice to justify such an obstacle to
freedom of movement, particularly because the
prohibition in question does not appear to be absolute
in view of the legislation of the Member State
concerned (see paragraphs 22-23, 25-28, 31-32, 36-
37, operative part).

Summary:

I. Leonard Matthias Grunkin-Paul was born in
Denmark in 1998 to parents both of German
nationality. The child also has German nationality and
has lived in Denmark since he was born.

In accordance with Danish law, the child was given
the name Grunkin-Paul (being the surnames of his
father and mother) and this was entered in his birth
certificate. A double-barrelled surname is possible in
Denmark.

In 2006 the child's parents applied to have him
registered with the surname Grunkin-Paul in the
family register held in Niebdll in Germany. The
competent authorities refused to carry out the
registration on the ground that German law did not
allow it. Mr Grunkin and Ms Paul then brought an
appeal against this decision of the German
administration before the Amtsgericht Flensburg
(district court). The latter decided to turn to the Court
of Justice of the European Union and enquire
whether or not it was compatible with Community law
for a Union citizen to be compelled to bear a different
surname in different Member States.

Il. The Court observed firstly that an underage child
benefited from the rules on freedom of movement if
resident in the territory of a different Member State
from the one of which he was a national.

Next, the Court found that having to use a surname,
in the Member State of which the person concerned
was a national, differing from the name already
conferred and registered in the Member State of birth




408 Court of Justice of the European Union

and residence was liable to hamper the exercise of
the right to move and reside freely within the territory
of the Member States. The Court mentioned various
disadvantages and inconveniences in both the
occupational and the private sphere linked with this
type of divergence.

In this context, and since it had not been possible to
justify any restrictive German provision, the Court
held that it was against Community law for the
German authorities to refuse to recognise the
surname of Leonard Matthias as conferred and
registered in Denmark.

Supplementary information:

It may be noted that this is not the first time the Court
of Justice has had to rule on national regulations for
conferring names, and the present judgment simply
confirms its “Garcia Avello” precedent of 2 October
2003 (C-148/02, Reports p.[-11613) in which it
already recognised the right to bear the same name
in all Member States.

Cross-references:

- CJEC, 02.10.2003, Garcia Avello (C-148/02,
ECR, p. -11613).

Languages:

Bulgarian, Czech, Danish, Dutch, English, Estonian,
Finnish, French, German, Greek, Hungarian, lItalian,
Latvian, Lithuanian, Maltese, Polish, Portuguese,
Romanian, Slovakian, Slovenian, Spanish, Swedish.

Identification: ECJ-2010-2-011

a) European Union / b) Court of First Instance / c)
Seventh Chamber / d) 15.10.2008 / e) T-345/05 / f)
Ashley Neil Mote v. European Parliament / g)
European Court Reports, 11-02849 / h) CODICES
(English, French).

Keywords of the systematic thesaurus:

4.5.2.1 Institutions — Legislative bodies — Powers —
Competences with respect to international
agreements .

4.5.11 Institutions — Legislative bodies — Status of
members of legislative bodies

4.17.1.1 Institutions — European Union — Institutional
structure — European Parliament .

5.1.1.4 Fundamental Rights — General questions —
Entitlement to rights — Natural persons .

5.3.13.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Access to courts .

Keywords of the alphabetical index:

European Union, Parliament, member immunity /
Immunity, Parliament, member, lifting, right to appeal.

Headnotes:

1. The legality of a decision by which the Parliament
waives the immunity of one of its Members may be
reviewed by the Community judicature under
Article 230.1 EC inasmuch as it constitutes an act
which produces or is intended to produce legal effects
with respect to third parties.

That decision has legal effects going beyond the
internal organisation of the Parliament since the
decision makes it possible for proceedings to be
brought against the Member to whom the application
for a waiver of immunity relates.

In that regard, although the privileges and immunities
set out in the Protocol on the Privileges and
Immunities of the European Communities have been
granted solely in the interests of the Community, the
fact remains that they have been expressly accorded
to the officials and other staff of institutions of the
Community and to the Members. The fact that the
privileges and immunities have been provided in the
public interest of the Community justifies the power
given to the institutions to waive the immunity where
appropriate but does not mean that these privileges
and immunities are granted to the Community and not
directly to its officials, other staff and Members.
Therefore the Protocol confers an individual right on
the persons concerned, compliance with which is
ensured by the right of recourse provided for in
Article 230 EC (see paragraphs 28-29, 31).

3. It is apparent from the last paragraph of Article 10
of the Protocol on the Privileges and Immunities of
the European Communities, according to which
immunity cannot prevent the European Parliament
from exercising its right to waive the immunity of one
of its Members, that the Parliament is competent to
decide on an application for waiver of the immunity of
a Member. By contrast, there is no rule, either in the
Protocol or in the Rules of Procedure of the European
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Parliament, establishing the Parliament as the
competent authority for deciding whether the privilege
provided for by Article 8 of the Protocol applies.

Furthermore, the field of application of Articles 8 and
10 of the Protocol is not the same. The objective of
Article 10 is to safeguard the independence of
Members by ensuring that pressure, in the form of
threats of arrest or legal proceedings, is not brought
to bear on them during the sessions of the Parliament
whereas Article 8 has the function of protecting
Members against restrictions on their freedom of
movement, other than judicial restrictions.

As the Parliament lacks the competence to waive the
privilege provided for by Article 8 it does not err in law
where it decides to waive the immunity of a Member
without ruling on the privilege which was granted to
him in his capacity as a Member of the Parliament
(see paragraphs 45-47, 50-51, 69).

Summary:

I. Mr Mote received various State benefits between
1996 and 2002. Criminal proceedings were brought
against him on the ground that those benefits had
been obtained on the basis of false declarations.

Following his election to the European Parliament in
June 2004, Mr Mote applied for the criminal
proceedings pending against him to be stayed,
relying on the privileges and immunities that he
enjoyed in his capacity as a parliamentarian. The
prosecution was stayed by the competent national
court in November 2004. That court held that the bail
condition under which Mr Mote had been placed
infringed the Protocol on the Privileges and
Immunities of the European Communities.

Following an application by the Attorney General of
England and Wales in February 2005, the European
Parliament decided in July 2005 to waive Mr Mote's
immunity.

The proceedings were then resumed against
Mr Mote, who was found guilty at Portsmouth Crown
Court and sentenced to 9 months' imprisonment. An
appeal was lodged against this decision.

Mr Mote also lodged an application with the Court of
First Instance of the European Union in September
2005 for annulment of the Parliament's decision to
waive his immunity.

II. The Court first held that an application for
annulment can be lodged against a decision of the
European Parliament waiving the immunity of one its

members. The Court then detailed the Parliament's
powers regarding the privileges and immunities of its
members and held that the Parliament is not
empowered to decide on the conditions for implemen-
ing the protection of MEPs' freedom of movement
under Article 8 of the Protocol. However, judicial
restrictions to freedom of movement do not come
under that provision, but under Article 10 of the
Protocol. Consequently, since the measures taken
against Mr Mote belong to the category of judicial
restrictions, the Parliament did not commit an error of
law in deciding to waive his immunity without ruling
on the privilege granted to him under Article 8 of the
Protocol.

Cross-references:

- CJEC, 21.10.2008, Alfonso Luigi Marra v.
Eduardo De Gregorio and Antonio Clemente (C-
200/07 and C-201/07, ECR, p. 1-07929).

Languages:

Bulgarian, Czech, Danish, Dutch, English, Estonian,
Finnish, French, German, Greek, Hungarian, Italian,
Latvian, Lithuanian, Maltese, Polish, Portuguese,
Romanian, Slovakian, Slovenian, Spanish, Swedish.

Identification: ECJ-2010-2-012

a) European Union / b) Court of Justice of the
European Communities / ¢) Grand Chamber / d)
21.10.2008 / e) C-200/07 et C-201/07 / f) Alfonso
Luigi Marra v. Eduardo De Gregorio and Antonio
Clemente / g) European Court Reports, 1-07929 / h)
CODICES (English, French).

Keywords of the systematic thesaurus:

3.26.3 General Principles — Principles of Community
law — Genuine co-operation between the
institutions and the member states

4.5.11 Institutions — Legislative bodies — Status of
members of legislative bodies

4.17.1.1 Institutions — European Union — Institutional
structure — European Parliament .
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Keywords of the alphabetical index:

European Union, Parliament, member, immunity /
Immunity, Parliament, member, defence.

Headnotes:

1. Article 9 of the Protocol on the Privileges and
Immunities of the European Communities sets out the
principle of immunity of Members of the European
Parliament in respect of opinions expressed or votes
cast by them in the performance of their duties. As
that article makes no reference to national rights, the
scope of that immunity must be established on the
basis of Community law alone.

Such immunity must, to the extent that it seeks to
protect the freedom of expression and independence of
Members of the European Parliament, be considered
as an absolute immunity barring any judicial proceed-
ngs in respect of an opinion expressed or a vote cast in
the exercise of parliamentary duties. Therefore, in an
action brought against a Member of the European
Parliament in respect of opinions he has expressed, the
national court is obliged to dismiss the action brought
against the Member concerned where it considers that
that Member enjoys the immunity provided for in
Article 9 of that Protocol. Both that court and the
European Parliament are bound to respect that
provision. As that immunity cannot be waived by the
European Parliament, it is for the national court to
dismiss the action in question (see paragraphs 26-27,
44, 46, operative part).

2. The Community rules relating to the immunity of
Members of the European Parliament must be
interpreted as meaning that, in an action for damages
brought against a Member of the European
Parliament in respect of opinions he has expressed,
the national court which has to rule on such an action
is not obliged to request the Parliament to give a
decision on whether the conditions for the immunity
provided for in Article 9 of the Protocol on Privileges
and Immunities of the European Communities are
met where it has received no information regarding a
request by that Member to the European Parliament
seeking defence of that immunity.

The Protocol does not confer on the Parliament the
power to determine, in cases of legal proceedings
against one of its Members in respect of opinions
expressed or votes cast by him, whether the
conditions for applying that immunity are met.
Therefore, such an assessment is within the
exclusive jurisdiction of the national courts which are
called on to apply such a provision, and which have
no choice but to give due effect to that immunity if

they find that the opinions or votes at issue were
expressed or cast in the exercise of parliamentary
duties. In addition, even if the Parliament, pursuant to
a request from the Member concerned, adopts, on
the basis of its rules of procedure, a decision to
defend immunity, that constitutes an opinion which
does not have binding effect with regard to national
judicial authorities.

However, where the national court is informed of the
fact that that Member has made a request to the
European Parliament for defence of that immunity,
within the meaning of Rule 6.3 of the Rules of
Procedure of the Parliament, it must stay the judicial
proceedings and request the Parliament to issue its
opinion as soon as possible.

The duty of sincere cooperation between the
European institutions and the national authorities,
enshrined in Article 10 EC and reiterated in Article 19
of the Protocol, which applies both to the national
judicial authorities of Member States acting within
their jurisdictions and to the Community institutions,
and which is of particular importance where that
cooperation involves the judicial authorities of a
Member State who are responsible for ensuring
respect for Community law in the national legal
system, applies in the context of disputes such as
those in the main proceedings. The European
Parliament and the national judicial authorities must
therefore cooperate in order to avoid any conflict in
the interpretation and application of the provisions of
the Protocol (see paragraphs 32-33, 39, 41-42, 46,
operative part).

Summary:

I. In this case, the Court interprets the Protocol on
Privileges and Immunities and the Rules of Procedure
of the European Parliament in order to determine
whether, when an action is brought against an MEP
in a national court, that court is required to seek the
opinion of the European Parliament and may not give
a ruling until the latter has stated its position.

Mr De Gregorio and Mr Clemente brought actions for
damages against Mr Marra for the injury which he
had allegedly caused them by distributing a leaflet
containing insulting remarks about them while he was
a Member of the European Parliament. The trial
judges did not accept that Mr Marra's behaviour
towards Mr De Gregorio and Mr Clemente constituted
opinions expressed in the exercise of his office.

Before the Corte di Cassazione, Mr Marra complained
of an infringement of the European Parliament's Rules
of Procedure because authorisation had not been
sought from the Parliament before proceedings were
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initiated against him. The Corte di Cassazione sought
preliminary rulings from the Court of Justice of the
European Union, asking it to clarify the rules under
which Article 9 of the Protocol on Privileges and
Immunities is implemented by national courts and by
the Parliament.

II. The Court first of all specified the scope of
Article 9, holding that the immunity provided for under
that article must, to the extent that it seeks to protect
the freedom of expression and independence of
Members of the European Parliament, be considered
as an absolute immunity barring any judicial
proceedings.

Since the Parliament is not empowered to determine
whether the conditions for applying that immunity are
met, the Court held that such an assessment is within
the exclusive jurisdiction of the national courts.
Moreover, the national courts are not obliged to refer
the question to the Parliament.

It should be noted that even if the Parliament,
pursuant to a request from the Member concerned,
adopts a decision to defend immunity, that constitutes
an opinion which does not have binding effect with
regard to national judicial authorities.

The Court went on to say that where an action has
been brought against a Member of the European
Parliament before a national court and that court is
informed that a procedure for defence of the
privileges and immunities of that Member has been
initiated, the duty of co-operation requires that court
to stay the judicial proceedings and request the
Parliament to issue its opinion as soon as possible.

Lastly, the Court pointed out that once the national
court has established that the conditions for the
immunity provided for in Article 9 of the Protocol are
met, the court is bound to respect that immunity, as is
the Parliament. It follows that such immunity cannot
be waived by the Parliament and that, as a result, that
court is bound to dismiss the action brought against
the Member concerned.

Cross-references:

- CFlI, 15.10.2008, Ashley Neil Mote v. European
Parliament (T-345/05, ECR, p. 11-02849).

Languages:

Bulgarian, Czech, Danish, Dutch, English, Estonian,
Finnish, French, German, Greek, Hungarian, lItalian,
Latvian, Lithuanian, Maltese, Polish, Portuguese,
Romanian, Slovakian, Slovenian, Spanish, Swedish.

Identification: ECJ-2010-2-013

a) European Union / b) Court of Justice of the
European Communities / ¢) Grand Chamber / d)
25.11.2008 / e) C-455/06 / f) / Heemskerk BV and
Firma Schaap v. Productschap Vee en Viees / g)
European Court Reports, 1-08763 / h) CODICES
(English, French).

Keywords of the systematic thesaurus:

3.10 General Principles — Certainty of the law .
5.3.13.16 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Prohibition of reformatio in peius.

Keywords of the alphabetical index:

Community law, application ex officio, by national
courts / Procedural autonomy, national / Community
law, primacy.

Headnotes:

Community law does not require national courts to
apply, of their own motion, a provision of Community
law where such application would lead them to deny
the principle, enshrined in the relevant national law, of
the prohibition of reformatio in peius.

Such an obligation would be contrary not only to the
principles of respect for the rights of the defence,
legal certainty and protection of legitimate
expectations, which underlie the prohibition, but
would expose an individual who brought an action
against an act adversely affecting him to the risk that
such an action would place him in a less favourable
position than he would have been in, had he not
brought that action (see paragraphs 47-48, operative
part 4).

Summary:

I. Under Regulation no. 1254/1999, the payment of
export refunds for live animals is subject to
compliance with the provisions of Community
legislation on animal welfare and, in particular, the
protection of animals during transport.
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In the instant case, 300 heifers were exported from the
Netherlands to Morocco and the official veterinarian
who checked the loading operation in the Netherlands
certified that the conditions set out in Regulation
no. 615/98 had been fulfilled. However, during a check
carried out pursuant to Regulation no. 4045/89 on
scrutiny by Member States of transactions forming part
of the system of financing by the EAGGF, it was found
that the welfare conditions for bovine animals during
transport had not been complied with and that the
vessel had clearly been overloaded.

The Productschap accordingly withdrew the export
refund granted to the applicant companies and called
for repayment of the amounts already paid. Following
a complaint by the applicants, the Productschap
reduced the amounts of the sums to be recovered,
deciding that the refund would only cover the excess
portion of the load. But the applicant companies
maintained their claims, arguing that the certificate
issued by the official veterinarian was conclusive, and
brought an action.

The national court wondered whether Community law
required it to raise of its own motion arguments based
on that law (Regulation no. 1254/1999) when the
parties had not relied on them and national rules of
procedure precluded their being taken into account. It
therefore referred the question to the Court of Justice
for a preliminary ruling.

The Court held that “Community law cannot oblige a
national court to apply Community legislation of its own
motion where this would have the effect of denying the
principle, enshrined in its national procedural law, of the
prohibition of reformatio in pejus”. The decision
therefore points clearly to the primacy of the procedural
autonomy of the Member States, to the detriment of the
primacy of Community law.

It should be noted that this decision attracted
attention because the issue of the raising proprio
motu of arguments based on a violation of
Community law is addressed here from the angle of
protection of the Community legal order.

Cross-references:

- CJEC, 01.06.1999, Eco Swiss China Time Ltd v.
Benetton International NV (C-126/97, ECR, p. I-
3055);

- CJEC, 14.12.1995, Peterbroeck, Van
Campenhout & Cie SCS v. Belgium State (C-
312/93, ECR, p. 1-4599);

- CJEC, 14.12.1995, Jeroen van Schijndel and
Johannes Nicolaas Cornelis van Veen v.
Stichting Pensioenfonds voor Fysiotherapeuten
(C-430/93 and C-431/93, ECR, p. 1-4705).
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Keywords of the systematic thesaurus:

3.17 General Principles — Weighing of interests

5.1.4 Fundamental Rights — General questions —
Limits and restrictions

5.3.13.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Access to courts .

5.3.13.6 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Right to a hearing .

5.3.13.14 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
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5.3.13.15 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Impartiality .

5.3.13.25 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
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Keywords of the alphabetical index:

Terrorism, fight, fundamental rights, protection,
weighing / Terrorism, assets, freeze, procedure,
guarantee / Terrorism, suspect, fair hearing.

Headnotes:

1. The Council adopted Decision 2008/583
implementing Article 2.3 of Regulation no. 2580/2001
on specific restrictive measures directed against
certain persons and entities with a view to combating
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terrorism without first informing the interested party of
the new information or new material in the file which,
in its view, justified maintaining it on the list of
persons, groups and bodies whose funds had to be
frozen. A fortiori, it did not enable that party to
effectively make known its view of the matter, prior to
the adoption of that decision.

The Council acted in that way even though urgency
is not in any way established, and it does not cite any
material or legal obstacle to communicating to the
interested party the ‘new material’ which it claims
justified it being kept on the list.

Therefore, the continued freezing of the interested
party’s funds by Decision 2008/583 was the result of
a procedure during which that party’s rights were not
respected. That finding cannot but lead to the
annulment of the contested decision, in so far as it
concerns the interested party (see paragraphs 36, 40-
41, 47).

2. The Council’'s omission to comply in the present
case with a procedure clearly defined in an earlier
judgment involving the same parties and designed
to ensure compliance with defence rights, such
omission being made with full knowledge of the facts
and without any reasonable justification, may be
material to any consideration of a plea based on the
exceeding or misuse of powers (see paragraph 44).

3. The procedure which may culminate in a measure
to freeze funds under the rules concerning specific
measures with a view to combating terrorism takes
place at two levels, one national, the other
Community.

Under Article 10 EC, relations between the Member
States and the Community institutions are governed
by reciprocal duties to cooperate in good faith. In a
case of application of Article 1.4 of Common Position
2001/931 on the application of specific measures to
combat terrorism and Article 2.3 of Regulation
no. 2580/2001 on specific restrictive measures
directed against certain persons and entities with a
view to combating terrorism, provisions which
introduce a specific form of cooperation between the
Council and the Member States in the context of
combating terrorism, that principle entails, for the
Council, the obligation to defer as far as possible to
the assessment conducted by the competent national
authority, at least where it is a judicial authority, in
particular in respect of the existence of ‘serious and
credible evidence or clues’ on which its decision,
referred to in Article 1.4 of Common Position
2001/931, is based.

It follows from the foregoing that, although it is indeed
for the Council to prove that freezing of the funds of a
person, group or entity is or remains legally justified,
in the light of the relevant legislation, that burden of
proof has a relatively limited purpose in respect of the
Community procedure for freezing funds. In the case
of an initial decision to freeze funds, the burden of
proof essentially relates to the existence of precise
information or material in the relevant file which
indicates that a decision by a national authority
meeting the definition laid down in Article 1.4 of
Common Position 2001/931 has been taken with
regard to the person concerned. Furthermore, in the
case of a subsequent decision to freeze funds, after
review, the burden of proof essentially relates to
whether the freezing of funds is still justified, having
regard to all the relevant circumstances of the case
and, most particularly, to the action taken upon that
decision of the competent national authority (see
paragraphs 51-54).

4. The Council has broad discretion as to what to take
into consideration for the purpose of adopting
economic and financial sanctions on the basis of
Articles 60, 301 and 308 EC, consistent with a
common position adopted on the basis of the
common foreign and security policy. This discretion
concerns, in particular, the assessment of the
considerations of appropriateness on which such
decisions are based.

However, although the Court acknowledges that the
Council possesses broad discretion in that sphere,
that does not mean that the Court is not to review the
interpretation made by the Council of the relevant
facts. The Community judicature must not only
establish whether the evidence relied on is factually
accurate, reliable and consistent, but must also
ascertain whether that evidence contains all the
relevant information to be taken into account in order
to assess the situation and whether it is capable of
substantiating the conclusions drawn from it.
However, when conducting such a review, it must not
substitute its own assessment of what is appropriate
for that of the Council (see paragraph 55).

5. The literal wording of Article 1.4 of Common
Position 2001/931 on the application of specific
measures to combat terrorism provides that a decision
must have been taken ‘in respect of the persons,
groups and entities concerned’ before a Community
measure freezing funds can be adopted against them.

Even assuming that one should not follow a literal
interpretation of that provision, if a national decision
preceding the adoption of a Community measure has
been taken not against an organisation but against
some of its members, it would still be necessary that the
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Council or the competent national authority concerned
should provide an explanation as to the actual and
specific reasons why, in the circumstances of the case,
the acts ascribed to individuals allegedly members or
supporters of an organisation should be imputed to the
organisation itself (see paragraphs 64-65).

6. The Council is not entitled to base a funds-freezing
decision under Atrticle 2.3 of Regulation no. 2580/2001
on specific restrictive measures directed against certain
persons and entities with a view to combating terrorism
on information or material in the file communicated by a
Member State, if the said Member State is not willing to
authorise its communication to the Community
judicature whose task is to review the lawfulness of that
decision.

In that regard, the judicial review of the lawfulness of
a decision to freeze funds extends to the assessment
of the facts and circumstances relied on as justifying
it, and to the evidence and information on which that
assessment is based. The Court must also ensure
that the right to a fair hearing is observed and that the
requirement of a statement of reasons is satisfied and
also, where applicable, that the overriding considera-
tions relied on exceptionally by the Council in order to
justify disregarding those rights.

That review is all the more essential because it
constitutes the only safeguard ensuring that a fair
balance is struck between the need to combat
international terrorism and the protection of
fundamental rights. Since the restrictions imposed by
the Council on the rights of the parties concerned to a
fair hearing must be offset by a strict judicial review
which is independent and impartial, the Community
courts must be able to review the lawfulness and
merits of the measures to freeze funds without its
being possible to raise objections that the evidence
and information used by the Council is secret or
confidential.

Thus, refusal by the Council and by national
authorities to communicate, even to the Court alone,
the information contained in a document sent by
those authorities to the Council has the consequence
that the Court is unable to review the lawfulness of
the funds-freezing decision (see paragraphs 73-76).

Summary:

Decision no. 2008/583/EC of the Council of the
European Union of 15 July 2008 upheld the decision
of 2May 2002 to keep the People's Mojahedin
Organisation of Iran (PMOI) on the Community list of
persons and entities whose funds must be frozen as
part of the fight against terrorism. The People's
Mojahedin Organisation of Iran was therefore kept on

that list. However, the Council decision of 2 May 2002
was based on an order by the British Home
Secretary, and the Proscribed Organisations
Appeals Commission had meanwhile ordered the
removal of the PMOI from the British list of terrorist
organisations.

The Council nevertheless kept the PMOI on the list
on the ground that new information concerning that
group had been brought to its attention. The Council
was actually referring to the opening of a judicial
inquiry by the anti-terrorist prosecutor's office of the
court of first instance of Paris in April 2001 and to two
supplementary charges brought against alleged
members of the PMOI in March and November 2007.
According to the Council, these measures constituted
a decision by a competent national judicial authority
on the basis of which the PMOI's funds could be
frozen at Community level, in accordance with
Council Regulation no. 2580/583/EC and Common
Position 2001/931/CFSP.

The People's Mojahedin Organisation of Iran applied
to the Court of First Instance of the European
Communities for annulment of this decision.

Il. The Court noted that the Council had adopted the
contested decision without first informing the
applicant of the new information or new material in
the file which, in its view, justified maintaining it on the
list. Consequently, the PMOI was unable to effectively
make known its view of the matter prior to the
adoption of the contested decision. The Court
therefore found that the contested decision had been
adopted in disregard of the PMOI's defence rights
and annulled the decision to freeze its funds.

The Court examined two further pleas raised by the
applicant “having regard to their importance in
relation to the fundamental right to effective judicial
protection”. It pointed out that the Council has broad
discretion as to what to take into consideration for the
purpose of adopting economic and financial sanctions
consistent with a common position adopted on the
basis of the common foreign policy. However, the
judicial review of the lawfulness of a decision to
freeze funds extends to the assessment of the facts
and circumstances relied on as justifying it, and to
verification of the evidence and information on which
that assessment is based, although the Court may of
course not substitute its own assessment of what is
appropriate for that of the Council.

Cross-references:
- CFHl, 26.04.2005, Jose Maria Sison v. Council of

the European Union (Joint Cases T-110/03, T-
150/03 and T-405/03).
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Identification: ECJ-2010-2-015

a) European Union / b) Court of Justice of the
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Bundesrepublik Deutschland / g) European Court
Reports, 1-09705 / h) CODICES (English, French).

Keywords of the systematic thesaurus:

5.1.1.2 Fundamental Rights — General questions —
Entitlement to rights — Citizens of the European
Union and non-citizens with similar status

5.2.2.4 Fundamental Rights — Equality — Criteria of
distinction — Citizenship or nationality

5.3.32.1 Fundamental Rights — Civil and political
rights — Right to private life — Protection of personal
data.

Keywords of the alphabetical index:

Foreigner, register of foreigners, justification / Crime,
fight, justification for register of foreigners / Date,
protection, discrimination of foreigners.

Headnotes:

Article 12.1 EC must be interpreted as meaning that it
precludes the putting in place by a Member State, for
the purpose of fighting crime, of a system for
processing personal data specific to Union citizens
who are not nationals of that Member State.

The principle of non-discrimination, which has its basis
in Articles 12 or 43 EC, requires that comparable
situations must not be treated differently and that
different situations must not be treated in the same way.
Such treatment may be justified only if it is based on
objective considerations independent of the nationality
of the persons concerned and is proportionate to the
objective being legitimately pursued.

While it is true that the objective of fighting crime is a
legitimate one, it cannot be relied on in order to justify
the systematic processing of personal data when that
processing is restricted to the data of Union citizens
who are not nationals of the Member State concerned.
The fight against crime necessarily involves the
prosecution of crimes and offences committed,
irrespective of the nationality of their perpetrators. It
follows that, as regards a Member State, the situation
of its nationals cannot, as regards the objective of
fighting crime, be different from that of Union citizens
who are not nationals of that Member State and who
are resident in its territory. Therefore, a difference in
treatment between those nationals and those Union
citizens which arises by virtue of the systematic
processing of personal data relating only to Union
citizens who are not nationals of the Member State
concerned for the purposes of fighting crime constitutes
discrimination which is prohibited by Article 12.1 EC
(see paragraphs 75, 77-81, operative part 2).

Summary:

I. German law has established a centralised register
of foreign nationals residing in German territory for a
period of more than three months. This register is
used for statistical purposes and for security reasons.

Considering himself to be discriminated against by
reason of the data concerning him contained in the
centralised register and, in particular, because such a
database does not exist in respect of German
nationals, an Austrian national requested the deletion
of the data concerning him. The Higher Administrative
Court of the Land of North Rhine-Westphalia, to
which the case had been referred, ask the Court of
Justice for a ruling on the compatibility with
Community law of a centralised register of foreign
nationals containing personal data relating to Union
citizens who are not German nationals.

Il. The Court applied the criterion of the purpose of
such registers. Personal data may only be collected
by the competent authorities for certain explicit lawful
purposes in the context of their tasks and may only
be processed for the purposes for which they were
collected.

The Court points out that the right of a Union citizen to
reside in the territory of a Member State of which
he/she is not a national is not unconditional. It infers
from this that the Member States are entitled to set up
databases enabling the competent authorities to
determine that the conditions for entitlement to a right
of residence are satisfied. The Court adds that it is
unnecessary to collect and store individualised
personal information. In view of the register's statistical
purpose, only anonymous data need to be processed.




416 Court of Justice of the European Union / European Court of Human Rights

The security function of the register, as a tool for
fighting crime, is subject to the requirements of
Articles 12 and 18 EC. The Court states that the
legitimate objective of protecting public order cannot
be relied upon to justify the processing of data
concerning only Union citizens who are not nationals
of the Member State in question, because the fight
against crime necessarily involves the prosecution of
crimes and offences committed, irrespective of the
nationality of their perpetrators. The situation of the
nationals of a Member State cannot, as regards the
objective of fighting crime, be different from that of
Union citizens who are not nationals of that Member
State and who are resident in its territory.

Languages:

Bulgarian, Czech, Danish, Dutch, English, Estonian,
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of Human Rights

Important decisions
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and Herzegovina / g) Reports of Judgments and
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5.3.29.1 Fundamental Rights — Civil and political
rights — Right to participate in public affairs — Right to
participate in political activity

5.3.41.2 Fundamental Rights — Civil and political
rights — Electoral rights — Right to stand for
election .
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candidate, condition / General Framework Agreement
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Headnotes:

Discrimination based solely on a person’'s race
cannot be objectively justified. While exclusion of
persons of certain ethnicity from election to
Parliament may pursue an aim broadly compatible
with the general objectives of the Convention, hamely
that of the restoration of peace, in the context of
constitutional provisions designed to end a brutal
conflict marked by genocide and “ethnic cleansing”,
but no longer has an objective and reasonable
justification once significant positive developments
have taken place.

The notions of discrimination prohibited by Article 14
CEDH and by Article 1 Protocol 12 ECHR are to be
interpreted in the same manner.
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Summary:

The applicants, who are both citizens of Bosnia and
Herzegovina, are respectively of Roma and Jewish
origin and hold prominent public positions. The first
applicant was the Roma Monitor of the OSCE mission
to Bosnia and Herzegovina, while the second
applicant was the Ambassador of Bosnia and
Herzegovina to Switzerland. Under the 1995
Constitution of Bosnia and Herzegovina — which
formed an annex to the 1995 Dayton Peace
Agreement — only Bosniacs, Croats and Serbs,
described as “constituent peoples”, were eligible to
stand for election to the tripartite State presidency
and the upper chamber of the State Parliament, the
House of Peoples. The applicants complained that,
despite possessing experience comparable to the
highest elected officials in the country, they were
prevented by the Constitution from being candidates
for such posts solely on the grounds of their ethnic
origin.

In their application to the Court, the applicants
complained that their ineligibility to stand for election
to the House of Peoples and the Presidency on the
grounds of their Roma and Jewish origin amounted to
racial discrimination. They relied on Article 14 ECHR,
Article 3 Protocol 1 ECHR and Article 1 Protocol 12
ECHR.

As the House of Peoples is composed of members
appointed by the legislature of the two Entities of
Bosnia and Herzegovina and enjoys wide powers to
control the passing of legislation, election to the upper
chamber of the Parliament fell within the ambit of
Article 3 Protocol 1 ECHR. The Court reiterated that
discrimination based solely on a person’s race could
not be objectively justified in today’'s democratic
society. The applicants, who described themselves as
being of Roma and Jewish origin respectively and
who did not wish to declare affiliation with a
“constituent people”, were, as a result of
constitutional provisions, excluded from standing for
election to the House of Peoples. Such exclusion
pursued an aim broadly compatible with the general
objectives of the Convention, namely that of the
restoration of peace. When the impugned
constitutional provisions were put in place they were
designed to end a brutal conflict marked by genocide
and “ethnic cleansing”. The nature of the conflict was
such that the approval of the “constituent peoples”
was necessary to ensure peace. This could explain
the absence of representatives of the other
communities — such as local Roma and Jewish
communities — at the peace negotiations and the
participants’ preoccupation with effective equality
between the “constituent peoples” in the post-conflict
society. However, the Court could not but observe the

significant positive developments in Bosnia and
Herzegovina after the Dayton Peace Agreement: in
2005 the former parties to the conflict had
surrendered their control over the armed forces and
transformed them into a small professional force; in
2006 Bosnia and Herzegovina had joined NATO's
Partnership for Peace; in 2008 it had signed and
ratified a Stabilisation and Association Agreement
with the European Union; in March 2009 it had
successfully amended the State Constitution for the
first time; and it had recently been elected a member
of the UN Security Council for a two-year term
starting in January 2010. Moreover, by ratifying the
Convention and its Protocols thereto in 2002 without
any reservations, the respondent State had
specifically undertaken to review, within one year, its
electoral legislation with the help of the Venice
Commission, and to bring it in line with the Council of
Europe standards where necessary. A similar
commitment had also been given when ratifying the
Stabilisation and Association Agreement. Lastly,
while it was true that the Convention itself did not
require the respondent State to totally abandon the
peculiar power-sharing system, the opinions of the
Venice Commission clearly demonstrated the
existence of other mechanisms of power-sharing
which did not automatically lead to the total exclusion
of representatives of the other communities. In
conclusion, the applicants’ continued ineligibility to
stand for election to the House of Peoples of Bosnia
and Herzegovina lacked objective and reasonable
justification. There had therefore been a violation of
Article 14 ECHR in conjunction with Article 3
Protocol 1 ECHR.

Whereas Atrticle 14 ECHR prohibited discrimination in
the enjoyment of “the rights and freedoms set forth in
[the] Convention”, Articlel Protocol12 ECHR
extended the scope of protection to “any right set
forth by law”, thus introducing a general prohibition of
discrimination. Therefore, whether or not elections to
the Presidency fell within the scope of Article 3
Protocol 1 ECHR, this complaint concerned a “right
set forth by law” and Article 1 Protocol 12 ECHR was
consequently applicable. The lack of a declaration of
affiliation by the present applicants with a “constituent
people” had also rendered them ineligible to stand for
election to the Presidency. Since the notions of
discrimination prohibited by Article 14 ECHR and by
Article 1 Protocol 12 ECHR were to be interpreted in
the same manner, for the same reasons the
constitutional provisions which had rendered the
applicants ineligible for election to the Presidency
must also be considered discriminatory. There had
therefore been a violation of Article 1 Protocol 12
ECHR.
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Vice-presidents, presidents of chambers or of sections, etc.

For example, State Counsel, prosecutors, etc.

(Deputy) Registrars, Secretaries General, legal advisers, assistants, researchers, etc.

For example, assessors, office members.
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1.2.2.4 Political parties
1.2.2.5  Tra0@ UNIONS ...oeeiiiiiieiiieee ettt ettt e et e e e e s e e e e enees 124
1.2.3  Referral by a court™
1.2.4 Initiation ex officio by the body of constitutional jurisdiction
1.2.5  OBlGALONY FOVIEW™ ........oeieeeeeeeeeeeee ettt ettt e ettt et e s s s en s s enen s s s neees 385
1.3 B [0 {0 [ox 1o o TP PP PPPPP PP 17,119
L1.3.1  SCOPE Of TEVIBW....ueiiiiiiiee e ettt e ettt e e e e e e ettt e e e e e et aa s aba e e eaee e e s sstaaaaaaeeeaansstnanaaaeeas 367
1.3.1.1 Extension™
1.3.2  Type of review
1.3.2.1  Preliminary / eX poSt fAClO FEVIEW ..........eviiiiiiiiiiiiiiiie it 81, 385
1.3.2.2 Abstract / concrete review
1.3.3  Advisory powers
1.3.4  Types of litigation
1.3.4.1 Litigation in respect of fundamental rights and freedoms
1.3.4.2 Distribution of powers between State authorities™ ............cccocoevveeveeeveeeeereeeeeeeeeeeenns 161
1.3.4.3 Distribution of powers between central government
and federal or regional ENtHES! ..........c.coiie ettt 370
1.3.4.4  Powers of [0cal UthOILIES™............c.cooveeeeeieiceee e, 385
1.3.4.5 Electoral disputes™
1.3.4.6 Litigation in respect of referendums and other instruments of direct democracy® .....361
1.3.4.6.1  Admissibility
1.3.4.6.2 Other litigation
1.3.4.7 Restrictive proceedings
1.34.7.1 Banning of political parties
1 (Deputy) Registrars, Secretaries General, legal advisers, assistants, researchers, etc.
12 Including questions on the interim exercise of the functions of the Head of State.
13 Referrals of preliminary questions in particular.
14 Enactment required by law to be reviewed by the Court.
15 Review ultra petita.
1 Horizontal distribution of powers.
v Vertical distribution of powers, particularly in respect of states of a federal or regionalised nature.
18 Decentralised authorities (municipalities, provinces, etc.).
z For questions other than jurisdiction, see 4.9.

Including other consultations. For questions other than jurisdiction, see 4.9.
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1.3.4.7.2  Withdrawal of civil rights
1.3.4.7.3 Removal from parliamentary office
1.34.7.4 Impeachment
1.3.4.8 Litigation in respect of jurisdictional conflict
1.3.4.9 Litigation in respect of the formal validity of enactments®
1.3.4.10 Litigation in respect of the constitutionality of enactments............ccccceeeeeviniinnne. 124, 367
1.3.4.10.1 Limits of the legislative competence
1.3.4.11 Litigation in respect of constitutional revision
1.3.4.12 Conflict of laws®
1.3.4.13 Universally binding interpretation of [aWs............c.evvviieiiiiiiiie e 161
1.3.4.14 Distribution of powers between Community and member states
1.3.4.15 Distribution of powers between institutions of the Community
1.3.5 The subject of review
1.3.5.1  INternational trEALIES .......cciiiueieeiieie ettt 264
1.3.5.2  COMIMUNILY W ...uiiiiiiiiee e ettt e e e e et a e e e e et e e e e e e s aansnaaaraaaeeeeannsnnneeeaeens 289
1.35.2.1 Primary legislation
1.3.5.2.2 Secondary legislation
1.3.5.3  Constitution®®
1.3.5.4  Quasi-constitutional 1egislation®.................cocoiiereeeee e, 370
1.3.5.5 Laws and other rules having the force of law
13551 Laws and other rules in force before
the entry into force of the Constitution
1.3.5.6  Decrees of the Head of State
1.3.5.7 Quasi-legislative regulations
1.3.5.8 Rules issued by federal or regional entities
1.3.5.9 Parliamentary rules
1.3.5.10 Rules issued by the executive
1.3.5.11 Acts issued by decentralised bodies
1.3.5.11.1 Territorial decentralisation®
1.3.5.11.2 Sectoral decentralisation®®
1.3.5.12 Court decisions
1.3.5.13 Administrative acts
1.3.5.14 Government acts®’
1.3.5.15 Failure to act or to pass egislation® ...............cooeoveveeeeeeeeeeee e 253, 402

Procedure
1.4.1  General characteristics®
1.4.2  Summary procedure
1.4.3  Time-limits for instituting proceedings
1.4.3.1  Ordinary time-limit
1.4.3.2 Special time-limits
1.4.3.3 Leave to appeal out of time
1.4.4  Exhaustion of remedies
1.4.5 Originating document
1.4.5.1 Decision to act®
1.45.2 Signature
1.4.5.3 Formal requirements

21

22
23
24
25
26
27
28
29
30

Examination of procedural and formal aspects of laws and regulations, particularly in respect of the composition of
parliaments, the validity of votes, the competence of law-making authorities, etc. (questions relating to the distribution of
powers as between the State and federal or regional entities are the subject of another keyword 1.3.4.3).

As understood in private international law.

Including constitutional laws.

For example, organic laws.

Local authorities, municipalities, provinces, departments, etc.

Or: functional decentralisation (public bodies exercising delegated powers).

Political questions.

Unconstitutionality by omission.

Including language issues relating to procedure, deliberations, decisions, etc.

For the withdrawal of proceedings, see also 1.4.10.4.
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1.4.5.4 Annexes
1.455 Service
1.4.6 Grounds
1.4.6.1 Time-limits
1.4.6.2 Form
1.4.6.3 Ex-officio grounds

1.4.7  Documents lodged by the parties®*
1.4.7.1 Time-limits
1.4.7.2 Decision to lodge the document
1.4.7.3 Signature
1.4.7.4 Formal requirements
1.4.7.5 Annexes
1.4.7.6 Service
1.4.8 Preparation of the case for trial
1.4.8.1 Registration
1.4.8.2 Notifications and publication
1.4.8.3 Time-limits
1.4.8.4  Preliminary ProCEEAINGS .......uuriiiiiiiiiiiiiiiiie ettt e e e e ettt e e e s s st a e eee e e s s sbbbseeaeeeas 290
1.4.8.,5 Opinions
1.4.8.6 Reports
1.4.8.7 Evidence
1.4.8.7.1 Inquiries into the facts by the Court
1.4.8.8 Decision that preparation is complete
1.49 Parties
1.4.9.1  LOCUS SEANGIT ..o 42
e T | £ (<Y (=15) AP T O TT 17, 256, 257
1.4.9.3 Representation
14931 TheBar
1.4.9.3.2 Legal representation other than the Bar
1.4.9.3.3 Representation by persons other than lawyers or jurists
1.4.9.4 Persons or entities authorised to intervene in proceedings ..........ccccvveeeeeeiiiiiiieeeeeeennns 17
1.4.10 Interlocutory proceedings
1.4.10.1 Intervention
1.4.10.2 Plea of forgery
1.4.10.3 Resumption of proceedings after interruption
1.4.10.4 Discontinuance of proceedings®
1.4.10.5 Joinder of similar cases
1.4.10.6 Challenging of a judge
1.4.10.6.1 Automatic disqualification
1.4.10.6.2 Challenge at the instance of a party
1.4.10.7 Request for a preliminary ruling by the Court of Justice of the European Communities
1.4.11 Hearing
1.4.11.1 Composition of the bench
1.4.11.2 Procedure
1.4.11.3 In public / in camera
1.4.11.4 Report
1.4.11.5 Opinion
1.4.11.6 Address by the parties
1.4.12 Special procedures
1.4.13 Re-opening of hearing
1.4.14 Costs*
1.4.14.1 Waiver of court fees
1.4.14.2 Legal aid or assistance
1.4.14.3 Party costs

31
32
33
34

Pleadings, final submissions, notes, etc.

May be used in combination with Chapter 1.2 Types of claim.

For the withdrawal of the originating document, see also 1.4.5.

Comprises court fees, postage costs, advance of expenses and lawyers' fees.
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15 Decisions
1.5.1 Deliberation
1.5.1.1 Composition of the bench
1.5.1.2 Chair
1.5.1.3 Procedure
15131 Quorum
15.1.32 Vote
1.5.2 Reasoning
153 Form
154 Types
1.5.4.1 Procedural decisions
R 30 B © ] o 1 ] (] U SUP PSR 161
1.5.4.3  Finding of constitutionality or unconstitutionality™ ................cccovivieveeeeceeeeeeeeeeeeae, 370
1.5.4.4  ANNUIMENT.....eiiii ittt e et et aa et e e et e e e e bne e e annneeeennes 370
15441 Consequential annulment
1.5.45 Suspension
R T T /[ To 1o L1 T OO EUP PRI 367
1.5.4.7 Interim measures
1.5.5 Individual opinions of members
1.5.,5.1 Concurring opinions
1.5.5.2 Dissenting opinions
1.5.6  Delivery and publication
1.5.6.1 Delivery
1.5.6.2 Time limit
1.5.6.3 Publication
1.5.6.3.1 Publication in the official journal/gazette
1.5.6.3.2 Publication in an official collection
1.5.6.3.3 Private publication
1.5.6.4 Press
1.6 Effects
1.6.1 Scope
1.6.2 Determination of effects DY the COUIM .........iiiiiiiiiic e 32
1.6.3  Effect erga omnes
1.6.3.1  STArE UECISIS ..eveeiiriieiiiiiee ittt et e e e e s e 255, 392
1.6.4  Effectinter partes
1.6.5 Temporal effect
1.6.5.1 Entry into force of decision
1.6.5.2 Retrospective effect (ex tunc)
1.6.5.3 Limitation on retrospective effect
1.6.5.4 Ex nunc effect
1.6.5.5 Postponement of temporal €ffeCt...........ouvvieiiiiiii 290
R I o = Tot U (o] o OO E P PP SR PPPRPPPPRRT 361
1.6.6.1 Body responsible for supervising execution
1.6.6.2 Penalty payment
1.6.7 Influence on State organs
1.6.8 Influence on everyday life
1.6.9 Consequences for other cases

1.6.9.1  ONQOING CASES ...uuvvviiiieeeiiiiiiiiiieee e e s siitieetee e s s ssbbtreeaee s s s sabbaeeeaae s
1.6.9.2  DECIHEA CASES ...uvvvviiiieeeiiiiiiiiiie ettt e e

For questions of constitutionality dependent on a specified interpretation, use 2.3.2.
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2 Sources

2.1 Categories *
2.1.1  Written rules
2.1.1.1 National rules
21111 Constitution
2.1.1.1.2  Quasi-constitutional enactments®’
2.1.1.2 National rules from other countries

2.1.1.3  COMMUNILY JAW 1eeiiiiiiiiiiee ettt e e e e a e e e e s e e e e e e e e e nnanees 17, 21, 74, 405
2.1.1.4 International iINSITUMENTS.........uuiiiiiiiiiiiiiee e e e e et e e e e e e eaaaaaas 279, 402
2.1.1.4.1 United Nations Charter of 1945..........coviiieeiiiiiiiiiiieee e, 122, 202

2.1.14.2 Universal Declaration of Human Rights of 1948
2.11.43 Geneva Conventions of 1949

2.1.1.44  European Convention on Human Rights of 1950% ............ 7,147,176, 191
............................................................... 197, 260, 261, 314, 338, 362, 390
2.1.1.45 Geneva Convention on the Status of Refugees of 1951..................... 18, 82

21146 European Social Charter of 1961
2.1.1.4.7 International Convention on the Elimination of all
Forms of Racial Discrimination of 1965

211438 International Covenant on Civil and Political Rights of 1966............ 94, 261
2.1.1.49 International Covenant on Economic,
Social and Cultural Rights 0f 1966 ...........cooiiiiiiiiiiiiiiiiiiiee e 261

2.1.1.4.10 Vienna Convention on the Law of Treaties of 1969
2.1.1.4.11 American Convention on Human Rights of 1969
2.1.1.4.12 Convention on the Elimination of all Forms of

Discrimination against Women of 1979 .........ccccooviiiiiiiiee e 261
2.1.1.4.13 African Charter on Human and Peoples' Rights of 1981
2.1.1.4.14 European Charter of Local Self-Government of 1985 ............cccoccvvveennnnn. 63

2.1.1.4.15 Convention on the Rights of the Child of 1989
2.1.1.4.16 Framework Convention for the Protection of National Minorities of 1995
2.1.1.4.17 Statute of the International Criminal Court of 1998
2.1.1.4.18 Charter of Fundamental Rights of the European Union of 2000
2.1.1.4.19 International conventions regulating diplomatic and consular relations
2.1.2  Unwritten rules
2.1.2.1 Constitutional custom
2.1.2.2 General principles of law
2.1.2.3 Natural law
2.1.3 Case-law

2.1.3.1 DOMESLIC CASE- AW ....uvviieiiiiiiiiiicee e 118, 119, 191, 390
2.1.3.2 International case-law

21321 European Court of Human Rights ............cccvvveeeenn. 145, 150, 191, 255, 257

............................................................................................... 314, 362, 390

2.1.3.2.2 Court of Justice of the European Communities
2.1.3.23 Other international bodies
2.1.3.3 Foreign case-law

2.2 Hierarchy

2.2.1  Hierarchy as between national and Nnon-national SOUICES ............cceeeviiiiiierieeeiiiiiiiieeeee e e e e 264
2.2.1.1  Treaties and CONSHIULIONS ........ccoiiiiiiiiiiiee e 95, 279
2.2.1.2 Treaties and [egiSIativVe aCtS..........ccouiiiiiiiiiiiii e 130, 202

2.2.1.3 Treaties and other domestic legal instruments
2.2.1.4 European Convention on Human Rights and constitutions
2.2.1.5 European Convention on Human Rights and
non-constitutional domestic legal INSIrUMENTS .........coooviiiiiiieiiiiii e, 122, 150

36

- Only for issues concerning applicability and not simple application.

This keyword allows for the inclusion of enactments and principles arising from a separate constitutional chapter elaborated
with reference to the original Constitution (declarations of rights, basic charters, etc.).

% Including its Protocols.
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2.2.1.6  Community law and dOmMESHIC IaW.........cccuuiiiiieee i 289
2.2.1.6.1 Primary Community legislation and constitutions
2.2.1.6.2 Primary Community legislation and
domestic non-constitutional legal instruments
2.2.1.6.3 Secondary Community legislation and constitutions
2.2.1.6.4  Secondary Community legislation and
domestic non-constitutional instruments
2.2.2  Hierarchy as between national sources

2.2.2.1 Hierarchy emerging from the ConStitUtioN ...........ccccuvivieee i 42, 240
22211 Hierarchy attributed to rights and freedoms ...........cccccceeeiiiiiiiiinie e, 130
2.2.2.2 The Constitution and other sources of domMeStIC laW ..........ccceeiiiiiiiiiiiie i 370

2.2.3  Hierarchy between sources of Community law

2.3 TECNNIQUES O FEVIEW ...t e st e e e e s st et et e e e e s e e b bbbt et e e e e e e snnbbbneeaeeens 63, 169
2.3.1 Concept of manifest error in assessing evidence or exercising discretion
2.3.2  Concept of constitutionality dependent on a specified interpretation® ................cccccoviievennee. 394
2.3.3 Intention of the author of the enactment under review
2.3.4  Interpretation DY @NAI00Y . .......ooiiiiiiiiie et a e 320
2.3.5 Logical interpretation
2.3.6  HiStOrical INErPretation .........occ.uieiiiiee ittt e s b e e e e e s e bbreeeeeesaaaees 318, 320
P T A W 1 (=1 - 1] (= 1 o1 (] = LA [ o OO PPP PP a7
2.3.8  SyStemMaAtiC iINTEIPrEtAtiON. ......ciiiiiiiiiee et e e e et e e e e s e e a e e e e e e st e eaeeeaanrrraees 182
ARG S B =1 (=Yo] [oTo [ o= T a1 (=] ¢ o] £= r= i [0 ] [OOSR 320
3 General Principles
3.1 Yo )Y =T T o o] 3T PP PPPTOPPPPPRPR 95, 240, 311, 370
3.2 y=T 010 o] [ToT1 1Y fo] s F= Vg ol o |V PP PPT R TOPPPPPPPPRN 95
3.3 DT 1 g oo = [y VTP TP TP P PP PP P PP PP PPPTPPTTPPPPPPPPPPPR 51, 179, 381
3.3. 1  RepPreSentative dEMOCIACY ........uuuiiiieiiiiiiiiiiiee e e asiiittetae e e s s st bbe et ae e s s st b be et e aeeeaassbbreeeeeessannbbaeeeeaeeas 62
R TS I B 1] {=Tox o [T o g [0 Tod = Vo VAR PP PRSP PPPUPP PRI 378
3.3.3  PlIUFAliSt dEMOCTACY™ ...ttt ettt et en et 287
34 Separation of powers .........ccccceeeeeiiinnnen. 30, 47, 80, 82, 104, 118, 165, 169, 253, 270, 316, 323, 329, 332
3.5 SOCIAI SEAE ™ ...ttt 69, 345
3.6 SHUCIUTE OF the STAE ... ettt ettt ettt et s et e e e e e s e eesenaeans 370
3.6.1 0Tz LY -1 (= OO URRPR 62, 95
3.6.2 Regional State
3.6.3 Federal State
3.7 Relations between the State and bodies of a religiou s or ideological nature *.............. 9, 94, 130, 282
3.8 TerritOrial PIINCIPIES oottt e e e e e ettt e e e s s s bbb et e e e e e s s ana b bbbttt e eeeeeaansbbbeeaaeesannne 370
3.8.1 Indivisibility of the territory
3.9 RUIE OF IAW ... 52, 106, 141, 165, 202, 270, 275, 311, 381
3.10 Certainty of the law ** ..... 49, 77, 81, 98, 126, 141, 153, 164, 179, 247, 251, 299, 303, 310, 318, 405, 411
% Presumption of constitutionality, double construction rule.
40 Including the principle of a multi-party system.
4 Includes the principle of social justice.
42 See also 4.8.
jj Separation of Church and State, State subsidisation and recognition of churches, secular nature, etc.

Including maintaining confidence and legitimate expectations.
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3.11 AVZ=TS) (Yo - VaTo Flo - Tole (W11 =T o I o | | O PERPRR 35
3.12 Clarity and precision of legal provisions  ....... 20, 35, 47, 63, 94, 126, 145, 164, 320, 320, 329, 356, 394
BB LEOANLY ettt ettt ettt en et 248, 320, 405
3.14  Nullum crimen, nulla poena sine 1ege™ ..........coov oo, 20, 99, 114, 329, 405
3.15 Publication of laws
3.15.1 Ignorance of the law is no excuse
3.15.2 Linguistic aspects
3.16 Proportionality ........ccccoecciiiiieii e 5, 6, 16, 54, 60, 66, 82, 85, 99, 135, 145, 191, 198, 249, 261
................................................................................................................. 275, 314, 318, 356, 373, 395, 405
3.17 Weighing of INtErestS  ......evvviiiiiiiiiiiiiee e 23,59, 67, 72, 74, 85, 191, 267, 275, 341, 373, 412
3.18  General iNterest 7 ........ccccoeeviviiiieieeie e 34, 56, 85, 104, 117, 143, 153, 191
3.19 Margin Of @PPIECIALION  .....uviiiiii e e e e e s e a e e e s 9, 32, 34, 82, 318
3.20 REASONADIENESS ...ooiiiiiiieeeiee et a ettt e e e e s st b et e e e e s s n bbb e e eeee e e e nnbene s 5,82,121
2 R = U111 AT 153, 313
3.22 Prohibition Of @rbitrariNeSS  ...coociiiiiiie e e e e e e e e e e e e e e e e s aaaeaaaaan 387
3.23 B GUITY eeeetiee e ettt e e e e e et e —e e e e et E—————ae e e e ettt t—etaeeeaa e na——ttaeeeeaannaaretaeeeeantraaeeeaeesaannes 249
3.24  Loyalty to the State *
3.25  Market economy *°
3.26 Principles of Community law
3.26.1 Fundamental principles of the Common Market ...........cccccevvviiiriiiieeniiniiiiieeeeen 196, 198, 199, 406
3.26.2  DIFECE EffECI™ ......oiieieceiecece et 194
3.26.3 Genuine co-operation between the institutions and the member states ...........ccccvvvveeerinnnns 193, 409
4 Institutions
4.1 Constituent assembly or equivalent body 2
Ot R = (0T =T [ TS SSPT U PPEPPRN 329
4.1.2  LiMItAtiONS ON POWES ....uviiiiiieeeiiiiiiiieeee e e e sttt tee e e s sasibbe et ae e e s s st b b e et aaeeassasbbbeeeaeesaannsbbneeeaeeas 137, 381
4.2 State Symbols
421 Flag
4.2.2  National holiday
4.2.3  National anthem
4.2.4  National emblem
425 Motto
4.2.6 Capital city
4 Principle according to which sub-statutory acts must be based on and in conformity with the law.
46 Prohibition of punishment without proper legal base.
4 Including compelling public interest.
48 Only where not applied as a fundamental right (e.g. between state authorities, municipalities, etc.).
49 Including questions of treason/high crimes.
%0 Including prohibition on monopolies.
Z; For the principle of primacy of Community law, see 2.2.1.6.

Including the body responsible for revising or amending the Constitution.
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4.3 Languages
4.3.1  Official [ANQUAGE(S) ...eeeueeriiieeee ittt ettt e e e e e e s bbb e e e e e s e nnebeeees 91, 370, 374
4.3.2  National language(s)
4.3.3 Regional language(s)
4.3.4  Minority language(s)
4.4 Head of State
4.4.1 Vice-President / Regent
4.4.2  Temporary replacement
4.4.3 Powers
4.43.1 Relations with legislative bodies™.............cccooieeoeeeeeeeeeceeeeee e 94, 118, 323, 328
4.4.3.2 Relations with the executive bodies™ ..............cccoovrrrninininne. 124, 161, 167, 184, 323
4.4.3.3 Relations with judicial BOIES®..............ccoviveiieeeeeeeec e 167
4.4.3.4 Promulgation of laws
4.4.3.5  INterNatioNal FEIALIONS . ...c...e et e et e et e e e e e e e e aaees 124, 286
4.4.3.6 Powers with respect to the armed fOrCeS.........cccviviiiiiiiiii i 184, 286
4.4.3.7 Mediating powers
4.4.4  Appointment
4.4.4.1 Necessary qualifications
4.4.4.2 Incompatibilities
4.4.4.3 Direct/indirect election
4.4.4.4 Hereditary succession
445  Term of office
4.45.1 Commencement of office
4.4.5.2 Duration of office
4.45.3 Incapacity
4.45.4 End of office
4.4.5.5 Limit on number of successive terms
4.4.6  Status
4.4.6.1 Liability
446.1.1 Legal liability
4.4.6.1.1.1  IMMUNITY .cooiiiiiiiiiiiie et neeeeees 188
4.4.6.1.1.2 Civil liability
4.4.6.1.1.3 Criminal Hability ..........cccouiiiiiiiiiiiiee e 117
4.46.1.2 Political reSPONSIDIlItY ........ccceiiiiiiiiie e 124
4.5 Legislative bodies *°
451  Structure®
B.5.2  POWEIS™ ..ottt 5, 30, 47, 80, 118
45.2.1 Competences with respect to international agreements...........ccccceeeeeeciiiiveeeeeeeevennne, 408
4.5.2.2  POWETS Of @NOUINY™ ....oviiieieeeeeeeeeeeee ettt e e sttt es s s s enenens 334
45.2.3 Delegation to another legislative body®
4.5.2.4 Negative incompetence®
45.3  Composition
45.3.1 Election of members
4.5.3.2 Appointment of members
4.5.3.3 Term of office of the legislative body
45331 Duration
53 For example, presidential messages, requests for further debating of a law, right of legislative veto, dissolution.
5 For example, nomination of members of the government, chairing of Cabinet sessions, countersigning.
% For example, the granting of pardons.
%6 For regional and local authorities, see chapter 4.8.
5 Bicameral, monocameral, special competence of each assembly, etc.
%8 Including specialised powers of each legislative body and reserved powers of the legislature.
59 In particular, commissions of enquiry.
zg For delegation of powers to an executive body, see keyword 4.6.3.2.

Obligation on the legislative body to use the full scope of its powers.
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4.5.3.4 Term of office of members
45.3.41 Characteristics®
45.3.4.2 Duration
45343 End
454  Organisation®®
45.4.1 Rules of procedure
4.5.4.2  President/SPEAKE ........uuiiiiiiiii e 165
45.4.3 Sessions®
45.4.4 Committees®
455  Finances®
4.5.6  Law-making ProCeAUIE® ...........coioiieeeeeeeeee ettt ee e 13, 14, 80, 364
4.5.6.1 Righttoinitiate 1egiSIation ...........cuviiiiiiiiii e 47, 98
45.6.2 Quorum
4.5.6.3 Majority required
4.5.6.4 RIight Of amMeNdMENT........cuiiiiiiiiiiiiii e e e e s e aberees a7
4.5.6.5 Relations DetWeeN NOUSES .......c..uviiiiiieiieiee e 364
457 Relations With the eXECULIVE DOTIES ........ccoveeeeeeee et e e e e e eaaa e 5,334
45.7.1 Questions to the government
4.5.7.2 Questions of confidence
4.5.7.3 Motion of censure
45.8 Relations with judicial BOAIES .........cccoiiiiiiiiie e 52, 316, 329
A.5.9  LIADIITY ceeeeeee it e e e e e e bbbt e e e s e a b eaae s 188, 402
4.5.10 Political parties
4.5.10.1 Creation
4.5.10.2 Financing
4.5.10.3 Role
4.5.10.4 ProRibition ......ueiiiie et aa e e e e a i raaaeeaanrraaes 173
4.5.11 Status of members of legislative bodies®®..............cocooveveeeeeeeeeeeeeeee e, 5, 336, 408, 409
4.6 Executive bodies
4.6.1 Hierarchy
A.6.2  POWEIS .ottt 5, 30, 32,104, 121, 169, 328
4.6.3  Application of laws
4.6.3.1  Autonomous rule-making POWEIS ™ ...........c.cooviiieeeeeeeeeee e 80, 185
4.6.3.2 Delegated rule-making POWETS .........uvieieiiiiiiiiiiieeeeeasiirereeaesssssirrereaaeesaassnnneeeaees 57, 130
4.6.4  Composition
4.6.4.1 Appointment of members
4.6.4.2 Election of members
4.6.4.3 End of office of members
4.6.4.4  Status of members of executive bodies
4.6.5 Organisation
4.6.6 Relations wWith JUdICIal DOTIES .......c.uuuiiiiiii e e e e s naees 118
4.6.7 Administrative decentralisation’*
4.6.8  Sectoral decentralisation’
4.6.8. 1  UNIVEISITIES ..uuuveiiiiieeiiiiititee ettt ettt e e e st e e e s s et b e e e e e e sntbbaeeeeee s 116, 239
4.6.9  ThE CIVII SEIVICE ™ ...ttt ettt nn st 141
62 Representative/imperative mandates.
63 Presidency, bureau, sections, committees, etc.
64 Including the convening, duration, publicity and agenda of sessions.
6 Including their creation, composition and terms of reference.
e State budgetary contribution, other sources, etc.
&7 For the publication of laws, see 3.15.
68 For example, incompatibilities arising during the term of office, parliamentary immunity, exemption from prosecution and
others. For questions of eligibility, see 4.9.5.
69 For local authorities, see 4.8.
0 Derived directly from the Constitution.
n See also 4.8.
6 The vesting of administrative competence in public law bodies having their own independent organisational structure,
s independent of public authorities, but controlled by them. For other administrative bodies, see also 4.6.7 and 4.13.

Civil servants, administrators, etc.
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4.6.9.1 Conditions of access
4.6.9.2 Reasons for exclusion
4.6.9.2.1  LUSHALON ™ ......oooiiiiiiieicieieese e 179
4.6.9.3  REMUNEIALION ...eviiiiiiiiiiiiiiiie ettt e e s e et e e e e s st bbb e e e eeeeessnnbbbaeeeaeeas 59, 341
4.6.9.4 Personal liability
4.6.9.5 Trade union status
4.6.10 Liability
4.6.10.1 Legal liability
4.6.10.1.1 Immunity
4.6.10.1.2  CiVil li@Bility ..eeeeeeiiiiiiee e 29
4.6.10.1.3  Criminal ability..........ooiiiiiiiiiiiiiee e 117
4.6.10.2 Political reSpONSIDIlILY .......eeeieeiiiiiiiie e 124
4.7 Judicial bodies "
S A TN 1 ¢ 7o [ o3 o] o IR TR TTTTTRRRR 46, 329
4.7.1.1  EXCIUSIVE JUNSAICION ... .uviiiieieeiciiieii e e e ettt e e e e et e e e e s et e e e e e e e e s e nnnaaeaaaaeeeennnnenees 147
4.7.1.2  Universal jurisdiction
4.7.1.3 Conflicts of jurisdiction’
o A = (0Tt =T U= TS SUPR U PPEPPRRN 389
4.7.3 Decisions
4.7.4  Organisation
4.7.4.1 Members
474.1.1 Qualifications
4.7.4.1.2  APPOINIMENT (oot e e e e e e e e e e s nneennees 332
4.7.4.1.3 Election
47.4.1.4 Term of OffiCE....c i 325
4.7.4.15 ENd Of OffiCE...uuiiiiiiiii 153, 325
4.7.4.1.6 Status
4.7.4.1.6.1 InCompatiDilities........ccooiuiiiiiiiiiiiiiii e 332
4.7.4.1.6.2 Discipline
4.7.4.1.6.3 Irremovability
4.7.4.2 Officers of the court
4.7.4.3 Prosecutors / State counsel”’
4.7.4.3.1 P OIS ... e e e e aas 143, 281
4.7.4.3.2  Appointment
4.7.4.3.3 Election
4.7.4.3.4 Term of office
4.7.4.35 End of office
4.7.4.3.6 Status
N R I T Vo [ = To [ PP 374
4.7.4.5 Registry
N T = 10 To [0 = SO RUPR PR 52, 316
475  Supreme Judicial Council or equivalent body ®..............ccocovivivevevieereeeeeeeeeeeeeee e, 370, 381
4.7.6  Relations with bodies of international jurisdiction
O O B S 10 o] (=10 1 (= o] o 1 S PP P PP PPPPPPPPPPPPPPPN 242,370
4.7.8 OFQINANY COUIS....ciiiittiiiiieee e e ettt e e e e e e st eeae e e s sttt ae et aaeesaassttaaetaaaeeaasssssseeaeeeaanssanneeaaeesannnes 52, 324
S T A O 1Y/ | I oo 10 [ - T PP PP PP PPPPPR PP 389
4.7.8.2  CriMINAI COUMS ..oiiiiiiiiiiiiiiiee ettt e et e e e e s st e et e e e e e e s bbb e e eaeeeennsbeeees 151
4.7.9  AJMINISITALIVE COUNS.....uuiiiiiiieiiiiiiiiiiiie ettt e e e s s st e e e e e e e s s stbbbeeeaeeesassbbareeaaeeas 147, 323
4.7.10 Financial courts”
T |V 1111 = U VA o0 U OO EEPPR 98
4.7.12 Special courts
™ Practice aiming at removing from civil service persons formerly involved with a totalitarian regime.
IS Other than the body delivering the decision summarised here.
7 Positive and negative conflicts.
77 Notwithstanding the question to which to branch of state power the prosecutor belongs.
:: For example, Judicial Service Commission, Haut Conseil de la Justice, etc.

Comprises the Court of Auditors in so far as it exercises judicial power.
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4.7.13 Other courts
4.7.14 Arbitration
4.7.15 Legal assistance and representation of parties
o R A I 0T T T SO RPORTPR 25
4.7.15.1.1 Organisation
4.7.15.1.2 Powers of ruling bodies
4.7.15.1.3 Role of members of the Bar
4.7.15.1.4 Status of members of the Bar
4.7.15.1.5 Discipline
4.7.15.2 Assistance other than by the Bar
4.7.15.2.1 Legal advisers
4.7.15.2.2 Legal assistance bodies
4.7.16 Liability
4.7.16.1 Liability of the State
4.7.16.2 Liability of judges
4.8 Federalism, regionalism and local self-government
4.8.1 Federal entities®
4.8.2 Regions and provinces
4.8.3  MUNICIPANITES® ...ttt n s n e st e e eeeeeas 63, 366
4.8.4  Basic principles
4.8.4.1  AULONOIMY ...otiiiiiiiie ittt ettt e e e st e e e e e s nnne e e e e nnnes 40, 62, 63, 366, 370
4.8.4.2  SUDSIAIAIILY ©.eeieieiee ittt e e e e 34, 56
4.8.5  Definition of geographical boundaries
4.8.6 Institutional aspects
4.8.6.1 Deliberative assembly
48.6.1.1 Status of members
4.8.6.2  EXECULIVE ....ooiiiiiiie ittt etttk e e e e e e e 107
4.8.6.3 Courts
4.8.7 Budgetary and fiNAnCial SPECES .........uiiiiiiiiiiiiiie et e e s a e e s s s e e e e e e e s nrararaaeeaaane 370
o T A A 1 =g o= OO SSPR 63
4.8.7.2 Arrangements for distributing the financial resources of the State .............ccccccovviinnee. 63
T T = 10 To [0 = SO SRUR 63
4.8.7.4  Mutual support arrangements
4.8.8  DiStIDULION Of POWETS......eiiiiiiiii ittt e e e e e e s bbb e et e e e e s e s nbbbeeeaaeesannne 364
4.8.8.1 Principles and MmethodS...........ccccuuviiiiiiiiiiiiiiiiee e 63, 107, 257, 366, 370
4.8.8.2 Implementation
48.8.2.1 Distribution ratione Materia. .........ccevveeeeeeeeeeee e 56, 257
4.8.8.2.2 Distribution ratione loci
4.8.8.2.3 Distribution ratione temporis
4.8.8.2.4 Distribution ratione personae
4.8.8.3 Supervision
4.8.8.4 Co-operation
4.8.8.5 International relations
4.8.8.5.1 Conclusion of treaties
4.8.8.5.2 Participation in international organisations or their organs..................... 370
4.9 Elections and instruments of direct democracy %
4.9.1 Competent body for the organisation and control of voting® .............c.cccoevviviiiiicecnn, 119, 359
49.2 Referenda and other instruments of direct democracy84 ............................................. 240, 361, 378
4.9.2.1 Admissibility®
49.2.2 Effects
g0 See also 3.6.
8l And other units of local self-government.
8 See also keywords 5.3.41 and 5.2.1.4.
& Organs of control and supervision.
2‘5' Including other consultations.

For questions of jurisdiction, see keyword 1.3.4.6.
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4.9.3 Electoral system®®
4.9.3.1 Method of voting®’
4.9.4  CONSHIUEBNCIES. ... eeieiieieiee ettt e et e et e e ekt e e st e e et e e e e e e sbe e e e abrn e e e annreeesanrneens 62
4,95 EGIDIIY® ..ottt ettt 26, 173
4.9.6 Representation Of MINOTIES .......coiuiiiiiie e e e e e s e e ra e e e e e s serararaaeeeaannes 273

4.9.7  Preliminary procedures
49.7.1 Electoral rolls

4.9.7.2 Registration of parties and candidates® .............c.ccceviieeiee e
4.9.7.3 Ballot papers®

4.9.8 Electoral campaign and campaign material™.............ccoooieiieieeeeeee e
4.9.8.1 Campaign financing
4.9.8.2  CaMPAIGN EXPENSES ...uvvvvriiieeeeeeiiitteeteeeeaasiitaeteeeessassbbreetaeessansirreeeaeesesanes

4.9.9 Voting procedures
4.9.9.1 Polling stations
4.9.9.2 Polling booths
4.9.9.3 Voting™
4.9.9.4 Identity checks on voters
4.9.9.5 Record of persons having voted®®
4.9.9.6 Casting of votes™
4.9.10 Minimum participation rate required
49.11 Determination of votes
4.9.11.1 Counting of votes
4.9.11.2 Electoral reports
4.9.12 Proclamation of results
4.9.13 Post-electoral procedures

410 PUDBNC fINANCES % ...eviiceeeeeceee ettt n s
0 T S = o o] = OSSO PUPPRRPR
O T2 =¥ o [0 = S PP PPPRTPTPPPRP 30
4.10.3 Accounts
4.10.4 Currency
4.10.5  CeNtral DANK......c. e a e nees
4.10.6 Auditing bodies®
O A - V- L1 [ [PPSR PUPRR
4.10.7.1 PrINCIPIES ..ottt e e e e e e e nne
4.10.8 Public assets”’
4.10.8.1 PriVAtISALION ...cc.eveieiiiiie ettt
411 Armed forces, police forces and secret services
o R V4 14 T=To I {0 (o= SO UTPRR
4.11.2 Police forces
A.11.3  SECIEE SEIVICES. ... ueiieiuitieeaeiteie e ettt e e ettt ee e e et e e e aabe e e e abbeee s aabeeeeaabbeeaeaanbeeeeansaeeeeannaeaeannens
412  Ombudsman %
4.12.1 Appointment
4.12.2 Guarantees of independence
8 Proportional, majority, preferential, single-member constituencies, etc.
& For example, Panachage, voting for whole list or part of list, blank votes.
8 For aspects related to fundamental rights, see 5.3.41.2.
89 For the creation of political parties, see 4.5.10.1.
90 For example, names of parties, order of presentation, logo, emblem or question in a referendum.
o Tracts, letters, press, radio and television, posters, nominations, etc.
92 Impartiality of electoral authorities, incidents, disturbances.
9 For example, signatures on electoral rolls, stamps, crossing out of names on list.
o4 For example, in person, proxy vote, postal vote, electronic vote.
% This keyword covers property of the central state, regions and municipalities and may be applied together with
9 For example, Auditor-General.
Z; Includes ownership in undertakings by the state, regions or municipalities.

Parliamentary Commissioner, Public Defender, Human Rights Commission, etc.

.80, 334, 345
....60, 63, 316
, 63, 313, 316

chapter 4.8.
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4.12.2.1 Term of office
4.12.2.2 Incompatibilities
4.12.2.3 Immunities
4.12.2.4 Financial independence
4.12.3 Powers
4.12.4 Organisation
4.12.5 Relations with the Head of State
4.12.6 Relations with the legislature
4.12.7 Relations with the executive
4.12.8 Relations with auditing bodies®
4.12.9 Relations with judicial bodies

4.12.10 Relations with federal or regional AUTNONLIES ............ooiiiiiiiiii e 370
4.13  Independent administrative authorities '
4.14  Activities and duties assigned to the State by the ~ Constitution ™ ..........ccccoovvivivieeeeeeeeeeeee 56, 130
4.15 Exercise of public functions by private bodieS ... 101, 130
4.16 INternational relatiONS  .........eiiiiiiie e 32, 169, 202
4.16.1 Transfer of powers to international INStIUtIONS..........c.uuviiiiiiiii e 95
417 European Union
4.17.1  INSHLULIONAL SEIUCTUIE ...ttt e et e e e e e s et et e aae e e e s sabaaeaaaeesesssraneeaaeesaannes 124
4.17.1.1 European Parli@ment ...........ccooiiiiiiiiiiiie et e e e e e e e 126, 408, 409
4.17.1.2 Council
4.17.1.3 Commission
4.17.1.4 Court of Justice of the European Communities®
4.17.2 Distribution of powers between Community and member states
4.17.3 Distribution of powers between institutions of the Community
4.17.4 Legislative procedure
418  State of emergency and emergency powers %
5 Fundamental Rights '
5.1 General questions
5.1.1  ENGHEMENT L0 FIGNTS .ueiiiiiiiiei ittt e e e s e e s e e e e e e e s bbb e aee e s e nnnbbeees 143
5.1.1.1 Nationals
51.1.1.1 Nationals living abroad .............cccccvveeeiiiiiiiiiie e 96, 361, 390
5.1.1.2 Citizens of the European Union and non-citizens with similar status.......... 198, 406, 415
L I 0 T =0T (=1 o =T £SO UERRR 199, 263, 266, 314, 361
5.1.1.3.1 Refugees and applicants for refugee status...........ccccvvvveeeiiccciiiiiie e, 82
5.1.1.4  NAUAl PEISONS....c...iiiiiiiee e e ittt e e e e e sttt e e e e e e sttt e e e e e e s ssntbaaeaeaeeseasnnsnnaaeaaeeaannes 284, 408
B.LLAL  MINOIS™ .o 395
5.1.1.4.2 Incapacitated
5.1.1.4.3 DIBLAINEES ...t e e et e e e e e e e e e e et e e e aae 85, 92
5.1.1.4.4 Military PEISONNEL ........uiiiiiiee et 252, 341
o ST I =T | o= =T L PP PP PPRPPRPT 392
5.1.1.5.1 PHVALE TAW ... 78
99 For example, Court of Auditors.
100 The vesting of administrative competence in public law bodies situated outside the traditional administrative hierarchy. See
also 4.6.8.
tot Staatszielbestimmungen.
102 Institutional aspects only: questions of procedure, jurisdiction, composition, etc. are dealt with under the keywords of
Chapter 1.
103 Including state of war, martial law, declared natural disasters, etc.; for human rights aspects, see also keyword 5.1.4.1.
12‘5‘ Positive and negative aspects.

For rights of the child, see 5.3.44.
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5.1.1.5.2 PUDBIC AW .o 56

5.1.2 [ 0] 1 40] 0] 7= Y I Y 1 {103 TR 72

5.1.3 Positive obligation of the state ...........ccccceeeeveicciiiieee e, 32, 69, 130, 207, 209, 290, 320, 345

5.1.4  Limits and restrictions™®..........c.ccoovveeeeeenenne, 92, 239, 249, 251, 255, 345, 383, 387, 402, 412
5.1.4.1 Non-derogable rights

5.1.4.2 General/special clause of IMItation ...........c..oeeieeiiiiiiiiiie e 151

5.1.4.3 Subsequent review of limitation
5.1.5 Emergency situations'®’

5.2 EQUAIILY ..eeeieeiiiie e 16, 17, 18, 21, 79, 255, 261, 291, 320, 335, 336, 345, 405

5.2 1  SCOPE Of QPPIICALION.....uuiiiieiiiiiiitii et e e s e e e e 5,103, 114
5.2.1.1  Public BUrdens'® ..o 18, 289, 307, 345
5.2.1.2  EMPIOYMENT ..ottt ettt e e e s s s bbbt e e e e e e e s bbb e ae e e e e nabarees 106

5.2.1.2.1 IN Private [aW .......cceviiiiiee e 108, 109, 110, 111
5.2.1.2.2 IN PUBIC IAW...cooiiiie e 9, 59, 194, 297

5.2.1.3  Social SECUNMLY ......ccvvviiiieeeiiiiiiiicee e 11, 21, 59, 295, 313, 314, 341, 345, 376
5.2.1.4  EIECHONS™ ..ottt 96, 126, 359, 416

5.2.2  Criteria of diStINCHON.......cccviiiiiiie e 38, 43, 111, 252, 253, 367
L R €= o (o [ O PRUPR PSP 59, 209, 297, 345, 399
5.2.2.2 Race
L T = 1 ] Tl o] o | 1o I USSR OPUPPRPRR 294, 416
5.2.2.4  Citizenship or nationality™ .............cccoeeiieseeeeeee e 21, 196, 290, 314, 406, 415
5.2.2.,5 Social origin
LN S T = U1 o T o I OO ESPR 130
B 2. 2 T A 59, 106, 303, 345, 376
5.2.2.8 Physical or mental disability
5.2.2.9 Political opinions or affiliation ...........ccoouiiiiiiiii e 256
B5.2.2.10 LANQUAGE oo 374
5.2.2.11 Sexual OMENTALION .......cooiuiiiiiiiiie e 79, 139, 295, 307
5.2.2.12  CiVil SEAIUS™ ..o 109, 110, 295, 307
5.2.2.13 Differentiation ratione teMPOFIS ........coiiiiiiiiiiee e 108, 341

5.2.3  Affirmative action

5.3 Civil and political rights
531 RIght t0 dignity ..cc.vvveiiiieeeiee e 23, 26, 66, 67, 69, 85, 86, 284, 354, 379
5.3.2 RIght tO life wevvveeeeeee e, 98, 114, 137, 151, 207, 209, 263, 292, 390, 399
5.3.3  Prohibition of torture and inhuman and degrading treatment.............cccvvvvieeeiiniiieeneenn. 32, 66, 395
5.3.4  Right to physical and psychological integrity...........cccccceeeeeiiiinennnnnn. 23, 26, 82, 209, 268, 333, 399

5.3.4.1 Scientific and medical treatment and experiments

5.3.5  INAIVIAUAI DEITY ™2 ...ttt n et et 397, 399

5.3.5.1 Deprivation Of lIDEITY .......ccouiiiiiiiiiiiii e 32, 66, 278, 395
5.35.1.1  AIMEST™ oo 7, 247, 268, 320, 330, 387
5.3.5.1.2 NON-PENAI MEASUIES ....vvviiiiiiiiiiiiiiiie ettt a e e 368
5.3.5.1.3 Detention pending trial...........ccccccuviiieee i 7, 85, 278, 349
5.3.5.1.4 Conditional release

5.3.5.2  Prohibition of forced or compulsory labour

106 The criteria of the limitation of human rights (legality, legitimate purpose/general interest, proportionality) are indexed in
chapter 3.

107 IncIEdes questions of the suspension of rights. See also 4.18.

108 Taxes and other duties towards the state.

109 Universal and equal suffrage.

110 According to the European Convention on Nationality of 1997, ETS no. 166, “nationality’ means the legal bond between a
person and a state and does not indicate the person’s ethnic origin” (Article 2) and “... with regard to the effects of the
Convention, the terms ‘nationality’ and ‘citizenship’ are synonymous” (paragraph 23, Explanatory Memorandum).

1 For example, discrimination between married and single persons.

12 This keyword also covers “Personal liberty”. It includes for example identity checking, personal search and administrative
arrest.

113

Detention by police.
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5.3.6  Freedom of MOVEMENI Y .. . oot e e e e e e e 198, 294, 359, 406
5.3.7 Right to emigrate
5.3.8  Right to citizenship or NAtIONAlItY............cccuuiiiiiii e 318, 361, 397
5.3.9  RIGht Of reSIENCEM ... ..ottt 199, 361
5.3.10 Rights of domicile and establiShMENt..............ccooiiiiiiiiiiic e 294
5.3.11 Right of asylum
5.3.12  SeCUrity Of the PEISON ....uviiii e e e e e e e e e e e e e e nnanees 32, 249, 397
5.3.13 Procedural safeguards, rights of the defence and fair trial...................... 6,7, 26, 46, 151, 172, 173
.................................................................................................................................... 181, 279, 389
5.3.13.1 Scope
5.3.13.1.1 Constitutional proceedings
5.3.13.1.2  Civil ProCeediNgsS .....cceevviurriiiiiie it 150, 271, 327, 333
5.3.13.1.3 Criminal proceedings................ 14, 27, 46, 85, 98, 115, 143, 278, 281, 330
5.3.13.1.4 Litigious administrative proceedings.............cccveeee.... 25, 113, 242, 252, 253
5.3.13.1.5 Non-litigious administrative proceedings.........cccccceeeviriiireiieeeniiniiieeeeeeens 56
5.3.13.2 Effective remedy ........cccccoveiiiiiieiiiiiee e 56, 60, 154, 155, 194, 242, 268, 399
5.3.13.3 Access to courts™® ... 14, 60, 86, 122, 143, 242, 248, 252, 253, 255
.................................................................................................... 286, 303, 380, 408, 412
5.3.13.3.1  HAabEAS COMPUS ....eviiiiiiiiiiiiiiiee e e eeiiieet e e e e s st e e e e e e e e st a e e e e e s snnnaaaeaaeeas 278
5.3.13.4 Double degree of JUriSAiCON™ ............cccoevevieeeeeieeeee e, 16, 242, 264
5.3.13.5 Suspensive effect of appeal........cccoviiiiiiiiiiiiii 28, 46
5.3.13.6 RIght t0 @ NEAING.......uviiiiiiiiiiiiiiiiie e 16, 49, 133, 202, 412
5.3.13.7 Right to participate in the administration of justice™®.............ccccvvrvivereeeeeeeeae, 133
5.3.13.8 Right of acCesS t0 the file.....cceiiiiiiiiiiee e 23, 402
5.3.13.9 Public hearings
5.3.13.20 THAI DY JUIY ettt e e e e 123, 151
5.3.13.11 PUDIIC JUAGMENTS ... .uiiiiiiii ettt e et e e e e s et e a e e e e e e e ssaaaaeaaaeeeannsnananeaaeas 54
5.3.13.12 Right to be informed about the decCiSION ...........cccuiiiiiiiiiiiii e 164, 181
5.3.13.13 Trial/decision within reasonable tiMe ............ccco i 260
5.3.13.14 INAEPENUENCE ...ttt e e e e e a e e e s st araraaaaaeeaenes 197, 316, 332, 412
5.3.13.15 IMPAtAIY™ ......ovveeeeeeeece ettt nen ettt 197, 412
5.3.13.16 Prohibition of reformatio in PEIUS .........cccuviiiiiii i 411
5.3.13.17 RUIES Of EVIOENCE .....oiiiiiiiie e 279, 327, 333, 362
5.3.13.18 REASONING ....cuuviieiiiiieeiiieie ettt e e 6, 118, 123, 155, 176
5.3.13.19 Equality Of @rmMS .......eeeiiiiiieiiieie e 49, 133, 159, 362
5.3.13.20 Adversarial PriNCIPIE. .....uuii it s e e e e e e 133,171
5.3.13.21 LANGQUAGES - oottt 374
5.3.13.22 Presumption Of INNOCENCE .........eevveeeiiiiiiiiiiieeeeeeiiirieeae e 28, 147, 167, 279, 356, 379
5.3.13.23 Right to remain silent
5.3.13.23.1 Right not to incriminate oneself...........ccccoiviiiii 51
5.3.13.23.2 Right not to testify against spouse/close family
5.3.13.24 Right to be informed about the reasons of detention
5.3.13.25 Right to be informed about the charges..........cccoccvviiiiiiiiiiiiiiiis 23, 167, 330, 412
5.3.13.26 Right to have adequate time and facilities for the preparation of the case
5.3.13.27 Right to counsel
5.3.13.27.1 Right to paid legal assiStanCe..........ccvveeeeieiiiiiiiiee et 351
5.3.13.28 Right to examine witnesses
LT T N[N o ISR I Lo (=] 1 KO TP TP 243, 245, 257
5.3.15 RIights Of VICTIMS Of CIIME ....coiiiiiiiiiiiee e e e e e 115, 399
5.3.16 Principle of the application of the more lenient law
5.3.17 Right to compensation for damage caused by the State ...........ccccccovvviiiiiieeiiniiinnen. 268, 361, 402
14 Including questions related to the granting of passports or other travel documents.
15 May include questions of expulsion and extradition.
116 Including the right of access to a tribunal established by law; for questions related to the establishment of extraordinary courts,
see also keyword 4.7.12.
w This keyword covers the right of appeal to a court.
Ez Including the right to be present at hearing.

Including challenging of a judge.
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5.3.18
5.3.19
5.3.20
5.3.21
5.3.22
5.3.23
5.3.24
5.3.25

5.3.26
5.83.27
5.3.28
5.3.29

5.3.30
5.3.31
5.3.32

5.3.33

5.3.34
5.3.35
5.3.36

5.3.37
5.3.38

5.3.39

5.3.40
5.3.41

5.3.42
5.3.43
5.3.44
5.3.45

Freedom Of CONSCIEBNCEM ... .oceeoeee oot e e e et et e e e e e e s e s e e e eeen e s e eresraen 130, 256
Freedom Of OPINION ........ooiiiiie e 67, 173, 302, 353
Freedom Of WOISHID ...ovii oo 9, 94, 130, 338
Freedom of expression'*..... 67, 72, 78, 86, 92, 101, 159, 267, 287, 291, 302, 338, 353, 392, 394
Freedom Of the WIEN PrESS ....viii i e e e e e e e e e e neeaaees 159, 267
Rights in respect of the audiovisual media and other means of mass communication................. 86
RIGNE 10 INFOMMIELION ....eiiiiiiee e e e s et e e e e s s bbb e e e e e e e e annne 54
Right to administrative transparency

5.3.25.1 Right of access to administrative documents
National service'?

Fre@dOm Of @SSOCIALION . .....cccevee ettt et e et e e et e e e e e e et e e eeeneeeeenans 35, 291
Freedom of @SSEMDBIY........coiiiiiie e 51, 94
Right to participate in public @ffairS ...........ooiiiiiiiii 179
5.3.29.1 Right to participate in political aCHVILY ..........cceeiiiiiiiiiiiieiirii e 359, 416
Right of resistance

Right to respect for one's honour and reputation ............ccccveveeeeiininneen. 72, 86, 157, 159, 179, 302
Right to private life ... 86, 120, 147, 163, 257, 281, 333
5.3.32.1 Protection of personal datal...........cccceoiiiiiiiiiiieiiiiiiiiice e 17, 415
RIght t0 family [E122 .. ..ot 6, 176, 191, 306

5.3.33.1 Descent
5.3.33.2 Succession

RIGNE 10 MAITIAGE. ... eeiiiee et e e e e et e e e et et aeaaaeeeasstaaaeeaaeeeanssanaaeeaeeeaannes 79
Inviolability 0f the NOME..........ooiiiii e 113, 257, 281, 397
Inviolability of communications

5.3.36.1 Correspondence

5.3.36.2 TelephoniC COMMUNICALIONS ......uvviiiiiiiiiiiiiiie et e e e e e e 74, 145
5.3.36.3 EIeCtronic COMMUNICALIONS .......uvviiiieeeiiiiiiiieieeeeeeeiiite e e e e e s st e e aae s s snnnnneaeaeeeeannnsanees 145
RIGNE Of PELILION ... s e e e e e e e bbb et e e e e s e sabbbeeeaaee s 157
NON-retroSPective ffeCt OF [AW.........ooiiiiie e 356

5.3.38.1 Criminal law
5.3.38.2 Civil law
5.3.38.3 Social law

5.3.38.4  TaXAUON JAW.....oeiiiiiiiiiiieiee et 57, 339
RIght t0 Property™ . .......ooe et 18, 249, 251, 265, 282, 339, 383, 402
5.3.39.1 Expropriation

SRS RC 1 T \\F- Y (o] 1 11T i o] o OSSP 275
5.3.39.3 Other limitations .........cooeeiiiiiiiieniieee e 34, 43, 93, 202, 257, 341, 345
5.3.39.4  PriVALISALION .....eeiiiiiiiiiiieiee et 43,118
[T To 0TS (ol £ =T=T (o] 1 o PP PP PPPPTOPTPPPRP 374
(= [=To o] r= 1l 1o | o £ PP PP UPPP R TOPTPPPRPN 173
5.3.41.1 RIGNELIO VOB ...eiiiiiiiiiiiiiiesieee sttt 62, 96, 255, 284, 287
5.3.41.2 Rightto stand for election ...........ccccceeveiiiiiiiie e 26, 62, 177, 255, 287, 416
LR C T = (= T=To (o] 4o 1o ) AR/ Vo TSSO URPR 126
5.3.41.4 Secret ballot

5.3.41.5 Direct/indir€Ct DAlIOL ........ccooiiiiiiiiiee e 126
5.3.41.6 Frequency and regularity of elections

Rights in respect of taxation...........ccoevviiiiiiii i 57, 77,113, 265, 307, 339, 345
RIght t0 Self fUIfIIMENT.....coiiiieeee e e 79, 137
Rights of the Child..........cooiiii 16, 23, 130, 292, 306, 399
Protection of minorities and persons belonging to MINONLIES..........ccuvvivviii i, 130

120

121
122
123
124

Covers freedom of religion as an individual right. Its collective aspects are included under the keyword “Freedom of worship”

below.

This keyword also includes the right to freely communicate information.

Militia, conscientious objection, etc.

Aspects of the use of names are included either here or under “Right to private life”.
Including compensation issues.
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5.4 Economic, social and cultural rights
5.4.1 Freedom to teach
L N S {{o | 01 (oI =To [F o= 11 o] o PP PP P TP PPPUPPTPPP 116
543 RIGNE 10 WOTK . e e s aa e 6, 11, 59, 99, 141, 182
5.4.4  Freedom to choOSE 0Ne'S ProfesSion™ ............ccccooieeoioeeeeeeeeeeeee oo 99, 299, 345, 402
5.4.5 Freedom to work for remuneration
5.4.6 Commercial and industrial freedom .........ccooveeeeeeeieeeeennnn.. 17, 34, 38, 78, 251, 287, 289, 320, 373
54.7 (070] g 151014 T= T o] (0] (=T 1[0 o 1RSSR SPPRSPP 78, 104
5.4.8  Freedom Of CONMIACT........uiiii ittt e e e e et e e e e s e e e e e e e e e e asnstaraeeaeeeaansernees 303
5.4.9 Right of access to the public service
5.4.10 Right to strike
5.4.11 Freedom Of trade UMIONS™C ..........ooo oottt ee e e e, 124
5.4.12 Right to intelleCtUal PrOPEITY.......cuviiiiiee ettt e e e s e e e e e s rrreeaeeeaansernees 380
5.4.13 Right to housing
5.4.14 Right to SOCial SECUNLY .....cceeeeiiiiiiiiiiee e 21, 153, 261, 314, 322, 324, 341, 345
5.4.15 Right to unemployment BENEFILS. ......ccciiii e 11, 135
5.4.16 RIghtt0 @ PENSION ......vviiiiiii e 35, 153, 290, 322, 324, 341, 345
5.4.17 Right to just and decent working conditions
5.4.18 Right to a sufficient standard of [IVING ...........oeeeiiiiiiiiiiie e 69, 341
5,419 RIGNEIO NEAIN ..cciiiiieee e 289, 292, 320
5.4.20 Right to culture
5.4.21  SCIENIIC TrEEUOM. ... ..t e et e e e e e s e e e anrneeas 239
5.4.22 Artistic freedom

5.5 Collective rights
551  RIght 10 the ENVIFONMENT .....coiiiiiiiiiie et e et e e e e s e bbb et e e e e e s aabbbeeeaaeeas 13
5.5.2  Right to development
5.5.3 Right to peace
5.5.4  Right to self-determination
5.5.5 Rights of aboriginal peoples, ancestral rights

i: This keyword also covers “Freedom of work”.

Includes rights of the individual with respect to trade unions, rights of trade unions and the right to conclude collective labour
agreements.
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Keywords of the alphabetical index *

* The précis presented in this Bulletin are indexed primarily according to the Systematic Thesaurus of
constitutional law, which has been compiled by the Venice Commission and the liaison officers.
Indexing according to the keywords in the alphabetical index is supplementary only and generally
covers factual issues rather than the constitutional questions at stake.

Page numbers of the alphabetical index refer to the page showing the identification of the decision

rather than the keyword itself.

Pages
Abortion, information session, prior, obligation....... 137
Abortion, number, containment, measures............ 137
Abortion, punishment, exception.............cccuvvveeenn.. 114
Abortion, punishment, exclusion, conditions.......... 137
Abortion, responsibility.........ccccooeiiiiiieiiiiiiiii, 137
Absconding, danger.........ccccceevviiiiiiiiiee e, 320
Acquittal, effectS........cccccviiiiee i, 278
Act, ultra vires, European Union, Federal
Constitutional Court revView ............ccceevvvvevreeeeennnns 303
Action for medical damages...........cccccceevvviviiiennnn. 292
Administrative act, Nature ............cccocceveevvvveeeninnen. 116
Administrative act, reasoning,
reference to case-law, obligation ................ccuveee. 118
Administrative courts, jurisdiction..............cccuvveeee... 323
Administrative penalty ...........ccccoeeivviieeee i, 257
Administrative proceedings..........cccccvvveeeeeeiiciiiienennn. 25
Adoption, full, of an adult .............cccceeeeiiiiiiiiinnnnn. 110
Advertising, ban ..., 78
Advertising, outdoor, prohibition ...............cccvveee.. 287
Age, lIMit ..o 99
Animal cruelty, depictions ...........ccccccveeeeeieiiiveenennn. 394
ANNEXALON ...eiiiiiie e 318
ANoNYMIty, Mgt .....ooooiii e, 86
Anti-abortionist, protests, civil-court order to
cease and deSiSt.........uueeeeiiiiiiiiiiee e 302
Appeal, interest, linked to scope of legislation......... 17
Appeal, interest, several appellants.............ccceee.... 17
Appeal, intervening party ........ccccocecvveveeeeeeeiicnneneeenn. 17
Appeal, Procedure..........cccvvveeeeiiiiiiiiiee e eeiirieeeen 248
Appeal, right........ccccooiiiiiiiiii e, 28, 154, 389
Appeal, right, other legal remedies......................... 157
Applicant, locus standi...........cccccvvviveeeeeiiiciiieneenn, 286
Arm, munition, use, CoNtrol ...........ccccceveevvineeeninnen. 329
Arm, possession, unlawful ............ccccceeeeieiiiiinennnn. 329
Arm, right to keep and bear ..........ccccceeeevviiiiinennnn. 397
Armed Force, use, abroad .........c.ccoeveeeeeeieeeeiaeees 390
Armed forces, discipline, judicial review ................ 252
Arms, right to bear, limitation ...............cccoeecvvvvenennn. 329
Arrest and detention, safeguard...............cccovvveeeeenns 7
Arrest for vagrancy, not an offence............ccc......... 387
Arrest warrant, foreign ........ccccovvvveeieeeiiiniiiieeeeenn. 320
Arrest, legal grounds.........ccccceeevviiiiiiee e, 368
Arrest, safeguards.........cccccceeiiiiiiiiii 368

Arrest, warrant, offence, qualification,
FEQUIFEMENT ...ttt e 330

Pages
Art, owner, rights, limitation..............cccccccvviveeeennns 380
Assets, declaration............cccocvveiniiieeinineeene 335, 336
AttaChmMEeNt.......oooiii e 354
Authority, administrative, power, discretionary ...... 118
AULhOrity, NOLION ... 117
Authority, territorial, autonomous, status,
POWETS ..ottt 370
Autonomy, statute, procedure and reform
(o0 1 1T o) PPN 370
Benefit, right, abolition, restriction...............cccvvee.... 11
Bill, passing by both chambers of Parliament........ 364
Birth, iNJUIY ... 292
210 Lo [0 1= SO UPR SR 322
Budget, law, amendment ...........cccccvvveeeeiiiiciiiiinnennn. 30
Burden of proof.........ccvvvviiiiiiiiiiiieen 147
Cabinet of Ministers, POWErS...........cccvvvveeeeeeiinnnnnn 184
Case-law, reversal ..........cccocoveeiiiienniiee e 171
Cassation appeal, imperfection, correction,
FIGNE e 242
Cassation, admissibility, conditions ....................... 242
Cease and desist order, civil-law ..........cccoevvvevreennn... 72
CeNSOrSNIP...cooiiiiiiiiee e 101
Central bank, hearing of the governor ................... 334
Challenging, judge ........cccuvvieieiiiiiiiiiie e 46
Charge, right to be informed about......................... 167
Child born out of wedlocK.............ccecvviireeeeeeiiinne, 306
Child, best interests .........ccccoveerieeeinieee e 306
Child, capable of understanding, equal access
to the courts, right to be heard............cccccceeeeennnee. 16
Child, right to be heard, double degree
Of JUMISAICHION ... 16
Church, property, restitution............cccccvveeeeeeiinnee, 282
Citizenship, continuity, principle..........cccccceeviinneee. 318
Citizenship, deprivation............cccccoeevvvivieeeeeescnnne, 318
Citizenship, du@l..........ccooiiiiiiiiiiiiie e, 318
Citizenship, privileges and immunities................... 397
Civil liability .....cooveeieeiii e, 29, 103
Civil partnership, registered ............ccccceeeeenne 295, 307
Civil proceedings, against “X”, procedure,
ADSENCE ..o 86
CiVil SEIVANT ....eeiiiiiie e 322
Civil servant, commitment...........cccccovevveeinneeeenne 141
Civil servant, dignity, rightS ..........ccccvviviieeniiiiiinnn, 379
Civil servant, employment, contract....................... 141
Civil servant, job SECUNtY .........cccovvviiiiiiieeeeeniiinne, 141
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Civil servant, recruitment..........ccceeeeeeeeeiiiiiiiiineeeeeeenns 99
Civil servant, rights and obligations........................ 147
Civil servant, status
Civil service, ethics

Civil service, multiple posts, incompatibility............ 147
Code, Civil procedure........ccoovuvviiiieeeiiiiiiiiiiee e
CollecCtive INtErest.........cvvveiiiiie e
Commercial freedom, restrictions

Communist regime ........ceeeeeevcivvieeeeeeennns

Community law, act implementing resolutions

of the United Nations Security Council.................. 202
Community law, application ex officio,

by national Courts ...........cccouvivieeiiiiiiiieee e 411
Community law, Primacy ........cccceeeeeeeiniiiiieieeeeeenns 411
Community law, principles, equal treatment........... 406
Community, aUtONOMOUS ........uvvvveeeeeiiiiiiieieeeeeenaes 370
Community, religiousS.........oocvvevieeeeiiiiieiiee e 94
Company, board, members.........cccccceevcviviieeeeeenns 182
Company, organisational pOWer............cccvveeeeennnns 182
Company, pharmaceutical, right............ccccceeeeeinnnene, 34
Compatible interpretation ..........ccccoeevvvvveeeee e, 16
Compensation, damage, entitlement..................... 361
Compensation, discrimination, non European

UNION CItIZEN ....eiiiiiec e 196
Competence ratione teMpPOriS .........coovvvvvverirerninnns 207
Competence, legislative ..........ccccceeeeieiiiiiiieee e, 328
COMPELItION .ovveiieiiieeee e 17
Competition, agreements, fine, amount ................. 405
ConfiSCAtiON.....cccciiiiiiiii e 147
CONSHIUBNCY ...ceeiiiiiiiiiiee et 62
Constitution and treaty, similar provisions................ 18
Constitution, amendment .........cccoeeveevveeeennnn.. 240, 381
Constitution, amendment, validity .................. 329, 385
Constitution, amendments, proposal,

CONStItUtioNal FeVIEW .........ccoviiiiiiiiiiee e 385
Constitution, interpretation .........cccccoevvveeeeeeinniinnn. a7
Constitutional Council, member, assets,

declaration, refusal.........ccooeeeeeeieieeeeeeeeeeee e 335
Constitutional Council, member, loss of office ....... 335
Constitutional CoUrt...........coccvviiriiiee e 119
Constitutional Court, appeal, limits............cccceeeenes 367
Constitutional Court, decision, application ............. 271
Constitutional Court, decision, binding force.......... 271
Constitutional Court, decision, execution............... 271
Constitutional Court, decision, execution,

MELNOA ..evviieieecce e 275
Constitutional Court, interpretation,

binding effect.......ccvvvvviiii 271
Constitutional Court, jurisprudence ............cccceeeenes 275
Constitutional Court, summary proceedings ............ 21
Constitutional law, quality..........ccccceeeeiiviieeeee e, 42
Constitutional protection, application...................... 271
Constitutional provision ..........cccccvveeeeieiiiiiiiiee e, 381
Constitutional FeVIEW ...........cccvveivivieeiniiieenireee e 311
Constitutional traditions, common to the

MEMDEr STALES.......oviiiiiiie e 405
Constraint measure, public security ...........ccceeenns 143
Contract, employment, cessation ...........cccccceeeeennnns 345
Convicted PEISON ......vvvvieeeeeeiiiiiie e e e eeiiraera e e e 248
Convicted person, amnesty, right..........cccccceeeeennns 167

Convicted person, pardon, right to apply................ 167

Cooperation, good faith, institutions, member

S €= LSRR 193
Council of Ministers, meetings, confidentiality........ 121
Council of State, powers, legislative assembly ...... 253
Court fee, NON-payment..........cccceevvvivieeieneeesniiiinnen, 181
Court of Justice of the European Union,

submission procedure, preliminary ruling.............. 303
Court, competence, exclusive ..........cccccvveeeeeecnnnen, 119
Court, independence

Court, INteriM OFAEr ...
Craft industry, organisation, property,

PrOtECHION. ...t 38
Crime prevention, public interest,
Proportionality........ccccoecvvviiiee e 191
Crime, fight, justification for register of

FOrEIGNEIS ..uvveiiee e 415
Crime, qualification...........ccccvvveee e 330
Criminal charge

Criminal [AW.......cocvviiiiiieec e
Criminal matter, legality, delegation of power

t0 the KiNG .evveveeiiiiiiii e 20
Criminal matter, legality, European regulation ......... 20
Criminal matter, legality, principle ...........ccccccovvvnnee. 20
Criminal ProCedUIe .........ocvvviiiiei e 6
Criminal procedure, guarantees............cc......... 14, 115
Criminal procedure, preparatory phase,

QUATANTEE ....eeieiiiiieiiiieiieeeeeeeeeeeeeeeeeeeeeeeeneeeeennees 14, 330
Criminal proceedings, guarantee .................cc.uo.... 281
Damage incurred relying on legitimate

EXPECIALIONS ......eivviiiiee et 303
Damage, compensation, loss, non-economic ........ 103
Damage, irreparable.............ccccoviiiiieeeiiiiiiiiee, 333
Damages, qUaNtUM .........ccvvvviiiiiiiiiiiiiiiiiieeeeeeeeeeeee 268
Data, personal, treatment...........cccccvvveeeeiiiiiinennnn. 155
Data, reteNtiON .......ueeeeeee e 74
Date, protection, discrimination of foreigners......... 415
Death PeNaAlty .......cceeeiiiiiiiiiiiee e 98
Debate, political...........ccccvvvveeeeiiiiiiiiiiee e, 287
Debt, imprisonment, prohibition.............ccceccvvvveee.n. 368
DECRASEM ......oiiiiiiee e 163
Decency, evolving standards ..........cccceeeevvvvivnenennn. 395
Decision, judiCial...........ccuvvieeeiiiiiiiiiiieee e, 150
Decision, judicial, non-execution...............ccvvveen... 165
Declaration of unconstitutionality...............cccvvvee.... 367
Decree, legislative, review, constitutional................. 80
Defamation, against public official..............cc..eee.... 157
Defamation, through media..........ccccccceeeveeiivvnnnennn. 159
Defence, right.......ccccoeeiiiviieicee e, 25, 279
Descent, action challenging acknowledgement .....108
Descent, action disclaiming..........cccccceeeevviiiiinennnnn. 108
Descent, legitimate..........ccccceeeeviciiiiieee e, 108
Descent, natural ............ccocoveveiiiiieeinee e 108
Descent, period within which action must be

brought ..., 108
Detainee, rghts .......coooviiiiiiiie e, 85
Detention for non-payment, validity..............c...c..... 368
Detention pending trial, hearing, accused,
PIrESENCE....cciiiiiiiiiiiieieeeeee ettt 85
Detention, humane ...........cccce i 66
Detention, l[awfulness ..........ccccocvveeiiiiieiinnnen. 330, 387
Development planning, pOWers..........cccccoeevvvvveenn.. 366
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Difficulties, crisis, financial ...........ccooovveeeevieiinneenn, 316
Diplomatic representatives..........ccoccvvveveeeeeiniinnnee. 318
Directive, transposition...........ccccceeevvvviivieeee e, 289
DiSability.......ccovviiiiiiiie i 292
Disciplinary proceedings ..........cccoecvvviveeeeennns 243, 245
Discrimination ..........c..cceeenee. 261, 290, 313, 345, 416
Disproportionate means.........cccceeeeevvvvereeeeeeesiennnen 368
DNA, @NAIYSIS ...uuvviieeeeiiiiiiiiiee e eaeeae s 23
DNA, testing, data, aCCeSS.........cccevvvvvvireeeeeierinnnnnn 333
DUE PrOCESS.....vvieiiiiieiiiiieiieiiieieeeeeeeeeeeeeeeeeeeeeneeeenees 397
Education, publiC...........ooovviiiiiiiiiniiiiiiiee e, 116
Education, public, religion, encouragement

by the State........ccvvvveiiii 130
Education, student, termination of studies

by University, legal nature............occcvvvveeeeiinninnnen, 116
Effect of judgments, unconstitutionality, scope....... 255
Election, campaign, financing, by legal

person, Prohibition ..o, 392
Election, campaign, restriction ............ccccceeeevvnnnee. 287
Election, candidacy, restriction .............cc..cc.... 26, 177
Election, candidate list, minimum signatures.......... 273
Election, candidate, condition .............cccccevcveeennee 416
Election, candidate, registration procedure............ 273
Election, citizen, residing abroad ................ccu..... 359
Election, date, parliamentary decision ................... 385
Election, disqualification.............cccoecvvvirieeienniinnne. 177
Election, electoral coalition ..........cccoevvvvvevieinneennnn. 173
Election, electoral code.........covvvveeoeiiiiiieiiieeeeeen, 273
Election, electoral commission............cccccoecveeeenee. 359
Election, European Parliament ............cccccoevvinnnee. 126
Election, ineligibility ............cccccceeeennns 26, 96, 177, 416
Election, list of candidates ...........ccooevvveveveeenneeennn. 273
Election, local, candidate ............cccccoeevieeiniieeennne 273
Election, municipality ........cccccceeeeeiiiiiiiiiee e, 273
Election, preparatory procedure...........ccccceeevvvnnnee. 273
Election, Sham ........ccccoveiiiiiie e 26
Election, universal suffrage...........ccccvvveeeiiiiiinnnnnn. 96
Election, VOUNG........ccooviviiiiiiiiiieiiiicee e 126
Electoral commission, members.............cccccveenee. 359
Electricity, privatisation ..........cccccoovviviiiieeee e, 118
Employment contract, fixed term ...........ccccoeevnneee. 303
Employment, public-Sector............ccccvvvvieeiiiniinnnee. 141
Enactment.........cccvvveeiiiiii 311
ENErgy SECION.......uveiieiiiiiiiiiieieieeeiieeieeeieeeeeeeeeeeeeeeees 104
Energy, prices, regulation ............cccccvvvvveeeeeeninnnnnn, 104
Enterprise, freedom .........cccccvveeeeiiiciiiiicee e, 287
Entrepreneur, market, equal position....................... 34
Entrepreneur, status, equal...........cccccvveeiiiniiiiieennn, 38
Environment, protection, powers, distribution.......... 13
Equality, comparability ..........cccccovviiiiiiieeiiiniiiiieen, 18
Equality, Comparison..........ccccceeeveiiiiiieeee e eeciiieeeenn 16
Equality, European Citizens..........cccvveveeeiiiniiinneeenn, 21
European CounCil ..........occuvviiieeiiiniiiiiiieee e 124
European UnioN .......cccooviiiiiiiiei e 310
European Union act, ultra vires..........ccccceeeeeennnnen. 303
European Union citizen, marriage, non EU

citizen, right to residence ..........ccccccovvviiiiiieeeeenns 199
European Union citizenship, freedom of

movement Of PErsoNS .......cccccceevvvviiiiiiiee e 199
European Union, citizenship ..........ccccvvvvveeeeiicnnee, 196

European Union, directive, direct effect................. 194

European Union, freedom of movement of

persons, limitation, justification ................cccvvee.... 198
European Union, Parliament, member immunity ... 408
European Union, Parliament, member, immunity .. 409

European Union, regulation, legal basis ................ 202
EVICHON .o 294
Evidence, accounting, expertise ..........ccccecvvvvvenn.. 327
Evidence, admissibility..........cccocuviiiieiiiiiiiiiinnnnn, 333
Evidence, new, consideration .............cceeeeeenneenns 362
Examination, COMpPEetitive ..........ccccvvvvieeee e, 99
Executive, powers to initiate legislation ................. 328
Expectation, legitimate............cccccvvvveeeeeeiiiiiiineennn. 103
EXpert, OPINION ......cccoviiiiiiiiee e 333, 362
EXPUISION ... 176
EXradition .........cceeviivieiiiiie e 6,172
Extradition, criminal conduct, respect for human

FIGNES oo 263
Extradition, effect on family life ............c.cccccvvveeen. 191
Extradition, legality of the request.............cccvvveee... 266
Extradition, preconditions............ccccvvveeeeieiiciiiienennn, 66
Extradition, proceedings .........cccoevvvivieeeeiiniiiiiiieenn, 66
Extra-territorial effect.........ccccccoevviiiiiieieeiiiieee, 172
Family allowance, child, EU citizen.............ccccuveeee... 21
Family allowance, conditions, lawful residence ....... 21
Family association ..........ccccceevvviiiiieiine e, 291
Family life, extradition, interference ....................... 191
Father, child born out of wedlock, parental

(o1U 1] (0 o Y2 USRS 306
Federal State, implied powers .........ccccccovvivvveeennn. 257
Financial control...........cccccceeeeeiiiiiiiie e, 249
Fine, disciplinary, court, review..............cccoccvvvveeenn.. 51
FIr @AM .o 27
Firearm, right to keep and bear..............cccvvvveeenn. 397
Flat, privatisation............cccccceeiiniiiiiiieie e 43
Flat, purchase, sale........cccccccceeiiiiiiiiiiiie e, 43
Foreign relations, constitutional review.................... 32
Foreign relations, execution POWEr ..............ccvveee.... 32
Foreigner, register of foreigners, justification......... 415
Free movement, persons, national rules, conflicts

of laws, family name, determination...................... 406
Freedom of association, SCOPe.........cccceeevevvvvvrnnnnnn. 35
Freedom of contract..........ccccceeevvviviee e, 251
Freedom of enterprise.........cccccoovviivieiineennnnnns 251, 289
Freedom of expression, collective ............ccuvvveeenn.. 92
Freedom of expression, legal person..................... 392
Freedom, deprivation ............cccoeevvviveeeeeeiiciinineenn. 387
Freedom, deprivation, measure.............ccccvvveveennn. 247
Fuels, DIOfUBIS.........eeeeeeeeeeeeee e 256
Fundamental right, communication, control

exercised by the Federal Constitutional Court........ 67
Fundamental right, national detained abroad,
violation by national authorities.............ccccvvveeernnns 32
Fundamental right, protection, administrative

[T oTe=T=To g o -SRI 23
Gambling, internet..........cccovvvvvveei e, 289
Gender, difference, biological ............cccccceeeiviinnnee. 345
General Framework Agreement (Dayton).............. 416
Good administration, principle ..........ccccccceeeeeinnnee. 141
Government, action, review of constitutionality...... 323
Government, taxation, lease...........ccccceevvvveeennnnn 265
Handgun, right to keep and bear ..............cccvveee.... 397
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Hatred, incitement against segments of the

population, judgment, criminal law .................c........ 67
Head of State .......ccevvveeiiiiiiiieee e 270
Hearing, right, obligation to cover all arguments....133
Hearing, right, SCOPEe .......ccvvvviviieiiiiiieieee e 133
HOME, CONCEPL ...evveiiiiiiiiiiiiiiiiiiiiieieeeeeeeeeenieeeeieeeeeees 257
Home, inviolability ..........cccccoviviiiiiiiiiiiene. 257, 281
Home, unoccupied residential property.................. 257
Homosexuality, couple, marriage ..........cccceeevuvneee. 139
Homosexuality, couple, same-sex........ccccceeeeeernnnnnee. 79
HOUSE, SEAICH ... 281
Housing, procedure, privatisation..................ccuuu.... 275
Housing, rght .........cooveiiiiiiiiee e 271
Human rights treaties, states............cccccvveeeeeeennnen, 264
Immigration, procedure ...........ccoccvvvveeeeniiiiiinieeenn. 185
Immigration, rule..........ccccvvveeeeiiiciie e, 185
Immunity, Parliament, member, defence................ 409
Immunity, Parliament, member, lifting, right to

APPEAL ... 408
IMPOTt, AULY v 169
IMPFISONMENT....cuiiiiiiiiiiiiiiiiee e 92
Imprisonment, electoral rights, suspension,
transitional provision...........cccccoccvviiieeee e, 255
Imprisonment, for debt, principle.........cccceevvvvenen.n. 368
Income, minimum, coverage, benefits,

claim, ascertainment ............ccceeeveieeiieee e 69
Income, minimum, in line with human dignity,
fundamental right to guarantee ..........ccoccvvvveeeeennns 69
Independence, state.......cccccceeeviiiiiiiiiie e, 318
Individual petition..........ccuvvvieeiiiiiiiie e, 171
Information, classified, protection..............cccuvveeee... 279
Information, restriction...........ccccceveeviieeecninnen. 121, 122
Information, right to seek, obtain and

dISSEMINALE ...ceeeeieiiiiiee e 353
Injunction, preliminary, protection, effective ............. 49
Insurance, COMPUISOTY .......cceeeiviiiiiiiieeeeiiiiiieeeeenn 103
Integrity, physical, interference..........cccccccevcivvvenen... 92

Inter-American Convention on the Prevention,
Punishment and Eradication of Violence Against

Women (“Convention of Belém do Pard”) ............. 399
Interception, invasion of privacy, personal

data, secrecy of correspondence, storage ............ 145
Interest, compensation, calculation........................ 327
International agreement, direct applicability ............. 95
International law ...........cccooveeiiiie e 286
International law, domestic law, relationship.......... 169
International obligation ...........cccoccvvviveeee e, 169
Internet, anonymity, right..........ccoccoviviiiiininiiiiennnnn, 86
Investigation, criminal, preliminary,

time-limit, reasonable ..........cooovveeeiiiieeee e 260
Investigation, effective........cccccvviiiiiiiieeiiiiiieee, 207
Investigation, effective, requirement....................... 399
Investigation, preliminary, criminal, mandatory ...... 115
Journalist, sources, diSCloSUre ..........cccoccvvveenineeene 267
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E-mail: licosa@licosa.com

http://www.licosa.com

NORWAY/NORVEGE
Akademika,

PO Box 84, Blindern

NO-0314 OSLO

Tel.: 47 2 218 8100

Fax: 47 2 218 8103

E-mail: support@akademika.no
http://www.akademika.no

FR-67075 Strasbourg Cedex

POLAND/POLOGNE

Ars Polona JSC

25 Obroncow Street

PL-03-933 WARSZAWA

Tel.: 48 (0) 22 509 86 00

Fax: 48 (0) 22 509 86 10

E-mail: arspolona@arspolona.com.pl
http://www.arspolona.com.pl

PORTUGAL

Livraria Portugal

(Dias & Andrade, Lda.)

Rua do Carmo, 70
PT-1200-094 LISBOA

Tel.: 351 21 347 42 82/ 85
Fax: 351 21 347 02 64

E-mail: info@livrariaportugal.pt
http://www.livrariaportugal.pt

RUSSIAN FEDERATION /
FEDERATION DE RUSSIE
Ves Mir, 17b. Butlerova ul.

RU - 101000 MOSCOW

Tel: +7 495 739 0971

Fax: +7 495 739 0971

E-mail: orders@vesmirbooks.ru
http://www.vesmirbooks.ru

SPAIN/ESPAGNE

Diaz de Santos Barcelona

C/ Balmes, 417-419

ES-08022 BARCELONA

Tel.: 34 93 212 86 47

Fax: 34 93 211 49 91

E-mail: david@diazdesantos.es
http://www.diazdesantos.es

Diaz de Santos Madrid

C/ Albasanz, 2

ES-28037 MADRID

Tel.: 34 91 743 4890

Fax: 34 91 743 4023

E-mail: jpinila@diazdesantos.es

http://www.diazdesantos.es

SWITZERLAND/SUISSE
Plantis Sarl

16 chemin des pins
CH-1273 ARZIER

Tel.: 41 22 366 51 77

Fax: 41 22 366 51 78

E-mail: info@planetis.ch

UNITED KINGDOM/ROYAUME-UNI

The Stationery Office Ltd.

PO Box 29

GB-NORWICH NR3 1GN

Tel.: 44 (0) 870 600 55 22

Fax: 44 (0) 870 600 55 33

E-mail: book.enquiries@tso.co.uk
http://www.tsoshop.co.uk

UNITED STATES and CANADA /
ETATS-UNIS et CANADA
Manhattan Publishing Company

468 Albany Post Road
US-CROTON-ON-HUDSON,

NY 10520

Tel.: 1 914 271 5194

Fax: 1 914 271 5856

E-mail: Info@manhattanpublishing.com
http://www.manhattanpublishing.com

/Editions du Conseil de I'Europe

Tel.: (33) 03 88 41 25 81 — Fax: (33) 03 88 41 39 10 — E-mail: publishing@coe.int — Website: http://book.coe.int






