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Argentina
Supreme Court

Important decisions

Identification: ARG-2017-3-002

a) Argentina / b) Supreme Court/ c) / d) 12.12.2017 /
e) CSJ 1870/2014/CS001 / f) Castillo, Carina Viviana
and others v. Provincia de Salta — Ministerio de
Educacion de la Prov. de Salta v. amparo / g) / h).

Keywords of the systematic thesaurus:

3.7 General Principles - Relations between the
State and bodies of a religious or ideological
nature.

5.2.2.6 Fundamental Rights — Equality — Criteria of
distinction — Religion.

5.3.18 Fundamental Rights — Civil and political rights
- Freedom of conscience.

5.3.20 Fundamental Rights — Civil and political rights
- Freedom of worship.

5.3.32 Fundamental Rights — Civil and political rights
- Right to private life.

5.3.45 Fundamental Rights — Civil and political rights
- Protection of minorities and persons belonging
to minorities.

Keywords of the alphabetical index:
Secularism, education, public.
Headnotes:

The principle of secularism allows individuals to
profess their faith freely (or not profess it) in
educational institutions, It does not simply entail the
absence of any preference for a particular religious
position. It also involves the showing of tolerance
towards all who wish to profess their faith at school.

Declaring a law null and void is a measure which
should be deployed only when it has proved
impossible for the law to stay in force in the legal
system.

The principle of equality has been construed as a
principle of non-discrimination, in the sense that all
those in the same circumstances shall be treated
equally. It should also be considered in the light of

domestic constitutional law and several international
treaty provisions introducing, on the one hand, legal
mechanisms to promote positive action measures
aimed at helping certain sectors, and, on the other,
creating categories of persons who suffer discrimina-
tion in order to guarantee real equality of treatment
for all.

Equality must be understood not only in the light of
the principle of non-discrimination, but also from a
structural perspective that considers an individual as
part of a group, taking account of the social context in
which legal provisions, public policies and the
practices stemming from them are introduced, and
their potential impact on disadvantaged groups.
Courts need to apply stricter standards for judicial
review than those generally applied when considering
cases from a traditional approach.

To identify whether a difference in treatment has a
legitimate aim, courts usually simply determine
whether it has a reasonable basis and whether the
distinction is suitable to achieve the purpose sought.
However, when differences in treatment emerging
from the regulations in force are based on
categories which are ‘explicitly prohibited’ or
‘suspect’, courts should apply a more rigorous test,
requiring them to start the analysis from a
presumption of invalidity. The burden of proving the
justification for the difference in treatment will then
shift to the respondent.

A law which does not draw a distinction that might
make those included in a certain group fall into a
“suspect” category, but which appears neutral as it
does not distinguish between groups with the aim of
granting or denying rights may, nevertheless, in a
particular social context, have a disproportionate
impact on a specific sector. To eliminate potential
discrimination against that sector, the court will need
to examine how the legislation in question has been
implemented, to assess its constitutionality.

Laws which deliberately exclude certain sectors
represent a violation of the principle of equality; as do
those which have discriminatory effects that have
been proved in court.

A provision compelling parents to complete a form
declaring whether they wish their children to receive
‘religious education’, and, if so, the religion in which
they should receive instruction, which then remains
on the student's personal file as part of the
institution’s records, constitutes a breach of the right
to privacy and is unconstitutional. It involves
interference with an individual’'s personal sphere, to
the extent that they are required to reveal an aspect
of their spiritual personality. To accept the concept
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that someone may be compelled to reveal their
religious beliefs amounts to opening a breach in the
fundamental rights protection system.

Summary:

I. A group of mothers of public school students in the
Province of Salta and the Civil Rights Association
brought a collective amparo action against the
Province of Salta (Ministry of Education) challenging
the constitutionality of Article 27.f of Provincial Law of
Education no. 7546 (hereinafter, the “Law”).

Under this provision, religious education was to be
included in the school curriculum and imparted during
school hours, in accordance with the religious beliefs
of the pupils’ parents’ and guardians. Parents and
guardians would decide whether their children or
wards should receive this instruction. The syllabus
and the teaching would be approved by the religious
authority concerned.

The applicants also asked the court to declare the
unconstitutionality of Article 49 of the Provincial
Constitution and Article 8.m of the Law, which gave
parents or guardians the right to demand that their
children or wards receive in public school religious
education in accordance with their own convictions.

In the applicants’ opinion, the teaching of Catholic
doctrine and religious practices during school hours in
public schools in Salta constituted a violation of
constitutional rights, including freedom of worship,
freedom of religion and conscience, the right to
equality, the right to education free from discrimination,
respect for ethnic and religious minorities and the right
to privacy.

The Civil Rights Association, along with two other
applicants, filed an extraordinary appeal for review of
the decision of the provincial Supreme Court which
upheld the earlier decision declaring the above
provision to be constitutional.

II. The Supreme Court allowed the appeal and
partially reversed the challenged decision, declaring
the unconstitutionality of Article 27.f of the Law along
with Regulation no. 45/09 adopted by the Department
of Primary and Pre-school Education of the Province
of Salta, thereby declaring the religious practices
followed in public schools in this province
unconstitutional.

Article 27.i of the Law, in providing that religious
education would be imparted during school hours,
included in the school curriculum and approved
by the religious authority concerned, not only

encourages discriminatory conduct towards those
children who did not belong to the predominant
religious group, but also constitutes an interference
with an individual’'s personal sphere, protected by
Article 19 of the Constitution.

Article 49 of the Provincial Constitution virtually
replicates the text of the relevant international human
rights law provisions on this issue. It does not modify
the federal constitutional provisions, including the
norms of international treaties which have been
granted constitutional hierarchy. The Court therefore
found that the article in question respected both the
principle of secularism and the principle of equality
and non-discrimination as interpreted in Article 75.19
of the Constitution.

I1l. Judge Rosatti, in a dissenting opinion, considered
that freedom of religion neither could nor should be
interpreted in a way that would exclude all religious
elements from the school teaching environment.
Neither could it make religious education of any kind
compulsory.

The imparting of religious education in Sala during
school hours and as part of the school curriculum did
not violate the constitutional rights to the freedoms of
religion and conscience or the rights to equality and
privacy, provided it was not made compulsory for
students not wishing to receive it.

The issue should be resolved not by declaring such
legislation null and void, but by rendering the
practices distorting it invalid.

Languages:

Spanish.
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Armenia
Constitutional Court

Statistical data
1 September 2017 — 31 December 2017

71 applications were filed, including:

- 10 applications filed by the President,
concerning the constitutionality of obligations
deriving from international treaties

- 1 application by domestic judges concerning
the constitutionality of legal provisions

- 4 applications by the Human Rights Defender
concerning the constitutionality of legal
provisions

- 56 applications filed as an individual
complaint concerning the constitutionality of
legal provisions

11 applications were admitted for review,
including:

- 1application filed by domestic judges
concerning the constitutionality of legal
provisions

- 4 applications filed by the Human Rights
Defender concerning the constitutionality of
legal provisions

- 6 applications filed as individual complaints
concerning the constitutionality of legal
provisions

10 applications were considered by the Court,
including:

- 1 application filed by 1/5 of the deputies of
the National Assembly concerning the
constitutionality of legal provisions

- 1 application filed by the General Prosecutor
concerning the constitutionality of legal
provisions

- 1application filed by domestic judges
concerning the constitutionality of legal
provisions

- 7 applications filed as individual complaints
concerning the constitutionality of legal
provisions

Important decisions

Identification: ARM-2017-3-003

a) Armenia / b) Constitutional Court / c¢) / d)
07.11.2017 / e) DCC-1383 / f) On the conformity with
the Constitution of the provisions of the Law on
Principles of Administrative Action and Administrative
Proceedings / g) Tegekagir (Official Gazette) / h).

Keywords of the systematic thesaurus:

5.3.17 Fundamental Rights — Civil and political rights
- Right to compensation for damage caused by
the State.

Keywords of the alphabetical index:

Compensation, non-pecuniary damage, violation of
fundamental rights.

Headnotes:

The right to compensation for damage — enshrined in
the Constitution — includes damage caused by the
violation of any of the fundamental rights prescribed
by the Constitution and the international human rights
treaties ratified by Armenia. The definition of the right
to compensation for damage guarantees the right to
compensation for damage (including non-pecuniary
damage) caused by the violation of any such
fundamental right.

Summary:

The applicant challenged Article 104.1 of the Law on
Principles of Administrative Action and Administrative
Proceedings of the Republic of Armenia (hereinafter,
the “Law”). The applicant argued that there were the
gaps in the law because Article 104.1 of the Law
provides that compensation for non-pecuniary
damage could be claimed for the violation of only
some constitutional rights.

Pursuant to Article 104.1 of the Law, a person has the
right to claim compensation for non-pecuniary damage
caused by unlawful administrative actions in cases
where there is a violation of the freedom of the person;
the right to integrity; the right to the inviolability of the
home; or the right to the inviolability of private and
family life and of honour and reputation. Consequently,
the right to claim compensation for non-pecuniary
damage caused by unlawful administrative actions is
envisaged for the violation of only a limited number of
constitutional rights (Articles 23, 25, 27, 31 and 32 of
the Constitution).
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The Constitutional Court stated that, it follows from
Article 62 of the Constitution that the term “damage”
includes both pecuniary and non-pecuniary damage
and the right to compensation for damage applies to
pecuniary and non-pecuniary damage caused by
the violation of constitutionally enshrined rights
and freedoms of a person. Henceforth, in all cases
in which the constitutionally enshrined rights and
freedoms have been violated, a person shall have the
unconditional right to claim compensation for the
damage caused by those violations.

The Constitutional Court declared that, in the event
that the legal possibility of claiming non-pecuniary
damage caused by unlawful administrative actions is
restricted to violations of a limited number of rights,
and until the National Assembly has clarified the
relevant legal regulations and has closed the
legislative gap, the right to compensation for non-
pecuniary damage caused by unlawful administrative
actions shall be recognised as exercisable under both
domestic and international law (inter alia, the
Constitution) in cases where a person's rights have
been violated.

As a result, the Constitutional Court declared
Article 104.1 of the Law to be in accordance with the
Constitution within the constitutional legal framework
that implies that, until the National Assembly has
clarified the relevant legal regulations and has closed
the legislative gap, the possibility of compensation
for non-pecuniary damage caused by unlawful
administrative actions is ensured in cases of violation
of any of the basic human and citizen rights
enshrined in the Constitution and in the international
human rights treaties ratified by Armenia.

The Constitutional Court also declared that the final
judicial judgment rendered against the applicant
is subject to review on the grounds of new
circumstances, in accordance with the procedure
provided for by law.

Languages:

Armenian.

Austria
Constitutional Court

Important decisions

Identification: AUT-2017-3-003

a) Austria / b) Constitutional Court / c) / d)
04.12.2017 / e) G 258/2017 / f) / g) / h) CODICES
(German).

Keywords of the systematic thesaurus:

5.2.2.11 Fundamental Rights — Equality — Criteria of
distinction — Sexual orientation.

5.3.34 Fundamental Rights — Civil and political rights
- Right to marriage.

Keywords of the alphabetical index:

Couple, same-sex / Discrimination, sexual orientation
/ Equality / Marriage, same-sex.

Headnotes:

Legislative provisions, according to which marriage
may only be contracted by different-sex partnerships,
whereas registered partnership is only available to
same-sex couples, are discriminatory on the grounds
of sexual orientation and accordingly not compatible
with the principle of equality.

Summary:

I. The applicants, a female same-sex couple living in
a registered partnership, requested the Vienna Office
for Matters of Personal Status to proceed with the
formalities to enable them to contract marriage. By a
decision of August 2015, the Vienna Municipal Office
refused the applicants' request. Referring to Article 44
of the Civil Code, it held that marriage could only
be contracted between two persons of opposite
sex. According to constant case-law, a marriage
concluded by two persons of the same sex was null
and void. Since the applicants were two women, they
lacked the capacity to contract marriage.

The applicants lodged an appeal with the Vienna
Administrative Court but to no avail. In its judgment,
the Vienna Administrative Court confirmed the
Municipal Office’s legal view.
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In a constitutional complaint, the applicants alleged
that the legal impossibility of their marrying
constituted a violation of their right to respect for
private and family life and of the principle of non-
discrimination. They argued that the notion of
marriage had evolved since the Civil Code came into
force in 1812. In particular, the procreation and
education of children no longer formed an integral
part of marriage. According to present-day
perceptions, marriage was rather a permanent union
encompassing all aspects of life. There was no
objective justification for excluding same-sex couples
from concluding marriage.

II. Under Article 44 of the Civil Code, marriage can
only be contracted between two persons of opposite
sex. Therefore, a marriage concluded by two persons
of the same sex is null and void. Article 44 provides
that “under the marriage contract two persons of
opposite sex declare their lawful intention to live
together in indissoluble matrimony, to beget and raise
children and to support each other”. Same-sex
couples have been provided with a formal mechanism
for recognising and giving legal effect to their
relationships by establishing a registered partnership.
Under Article 2 of the Registered Partnership Act of
2009, a registered partnership may be formed “only
by two persons of the same sex (registered partners).
They thereby commit themselves to a lasting
relationship with mutual rights and obligations”.

The Constitutional Court pointed out that the
Registered Partnership Act was intended to counter
discrimination against homosexual women and
men by giving same-sex couples the opportunity to
obtain a legal status equal or similar to marriage
in many respects. Over the past few years, same-sex
registered partnerships have been equated to married
couples even in regard of parental rights; in particular,
they may adopt children and make use of artificial
insemination on the same terms as different-sex
partnerships.

However, keeping marriage and registered
partnership separate still suggests that people with
same-sex sexual orientation are not equal to people
with heterosexual orientation although same-sex and
different-sex partnerships are equal in nature and
in terms of their significance for the individuals
concerned. This distinction cannot therefore be
maintained today without discriminating against
same-sex couples. The discriminatory effect of this
distinction is that whenever registered partners refer
to their specific family status (“living in a registered
partnership”), they cannot avoid disclosing their
sexual orientation even where sexual orientation does
not — and must not — matter at all, and run the risk of
being discriminated against. Yet providing protection

from such discriminatory effects is the core aim of the
constitutional principle of equality as laid down in
Article 7 of the Federal Constitutional Act.

The Constitutional Court therefore found that the
provisions of the Civil Code and of the Registered
Partnership Act stipulating that marriage may only be
concluded by different-sex couples and that
registered partnerships may only be established by
same-sex couples are contrary to the principle of
equality, and repealed them as unconstitutional. The
Court set a time-limit for the legislator to the effect
that the unconstitutional provisions would remain
applicable until 31 December 2018.

Cross-references:
European Court of Human Rights:

- Schalk and Kopf v. Austria, no.30141/04,
24.06.2010, Reports of Judgments and
Decisions 2010.

Languages:

German.
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Azerbaijan
Constitutional Court

Important decisions

Identification: AZE-2017-3-001

a) Azerbaijan / b) Constitutional Court / ¢) Plenum /
d) 25.01.2017 / e) / f) Verification of conformity with
Article 25.1 of the Constitution of some provisions of
the Law on social security of children who have lost
their parents and are deprived of parental care in a
complaint by Javidan Gafarov / g) Azerbaijan,
Respublika, Khalg gazeti, Bakinski rabochiy (Official
Newspapers); Azerbaycan Respublikasi Konstitusiya
Mehkemesinin  Melumati (Official Digest) / h)
CODICES (English).

Keywords of the systematic thesaurus:

1.1.1.1.1 Constitutional Justice - Constitutional
jurisdiction — Statute and organisation — Sources -
Constitution.

5.3.44 Fundamental Rights — Civil and political rights
- Rights of the child.

5.4.2 Fundamental Rights - Economic, social and
cultural rights - Right to education.

Keywords of the alphabetical index:
Education, child, paid basis.
Headnotes:

Article 42 of the Constitution sets out that every
citizen has the right to education. In accordance with
Article 25.1 of the Constitution, in cases where fee-
paying persons studying in state higher educational
institutions lose parental support after 18 years of age
for the reasons specified in Article 1.12 of the Law on
the social security of children who have lost their
parents and are deprived of parental care, the
payments made by those persons during their
education (up to 23 years of age) must be paid back
to them under Article 38.3 of the Law on Education.

Summary:

Mr Javidan Gafarov applied to the Constitutional
Court, requesting an examination of whether some
provisions of the Law on the social security of

children who have lost their parents and are deprived
of parental care (hereinafter, the “Law”) are in
conformity with Constitution.

The applicant is 21 years old and he is a fee-paying
student of the Medical University. His father died on
19 May 2016, and his mother is a category 1 disabled
person. Referring to his inability to pay for his
education for those reasons, the applicant made a
request to the administration of the Medical University
that the privileges provided for by the Law be applied
to his case. According to Article 5.1 of the Law,
children who have lost their parents and are deprived
of parental care, as well as other persons referred to
in that Law, and studying at state higher educational
institutions of all types at the master level in scientific
organisations established by the relevant authority of
the executive power, and also in municipal and
private higher and secondary special educational
institutions, shall be eligible for full state support until
graduation from the relevant educational institution.

In a letter of reply, the Medical University explained to
the applicant that, being a state higher educational
institution, it was not authorised to exempt students
from payment of education fees without legal
justification, and that the Ministry of Education had
been contacted with a view to clarifying this matter.

In turn, the Ministry of Education specified in a letter
that, according to the Law, children who have lost
their parents and are deprived of parental care or
persons in an equivalent position (one parent,
deceased; the other, a category1l or 2 disabled
person) are understood to be children up to 18 years
of age. Therefore, the guarantees for education
specified in Article 5 of the Law do not extend to
persons who have lost both parents and are deprived
of parental care during higher education (19-23 year
old students in 1I-VI courses of study).

Articles 1 and 5 of the Law set out that persons who
are no longer considered children may be entitled
to such privileges, i.e. persons up to 23 years of age;
however, these persons are entitled to such privileges
only where they were 18 years old or under at the
time they lost both parents and were deprived of
parental care and are students in certain higher and
secondary special educational institutions set out
above.

According to the applicant, under the Law, using as a
basis the deprivation of parental care at the age of 18
or under, the State provides children and persons
mentioned in the Law with state social protection up
to 23 years of age. The Law makes no provision for
other persons who are 18-23 years old and in a
similar situation.
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The legal position of the Plenum of the Constitutional
Court, mainly based on Article 42 of the Constitution, is
that every citizen has the right to education. The State
guarantees free compulsory secondary education. The
system of education is under state control. The State
guarantees continuation of education for most gifted
persons.

These rights are also reflected in a number of
international legal documents on human rights.

According to Article 2 Protocol 1 ECHR, no person
shall be denied the right to education. In the exercise
of any functions which it assumes in relation to
education and to teaching, the State shall respect the
right of parents to ensure such education and
teaching in conformity with their own religious and
philosophical convictions.

The right to education has also been dealt with by
the CESCR (Committee on Economic, Social and
Cultural Rights) in General Comment no. 13: The
Right to Education (Article 13 of the International
Covenant on Economic, Social and Cultural Rights)
adopted on 8 December 1999. It states, inter alia, that
education is both a human right in itself and an
indispensable means of realising other human rights.

The European Court of Human Rights stated that it
could not overlook the fact that, unlike some public
services, education is a right which enjoys direct
protection under the European Convention on
Human Rights. Education is one of the most
important public services in a modern State which
not only directly benefits those using it but also
serves broader societal functions. In a democratic
society, the right to education is indispensable to
the furtherance of human rights and plays a
fundamental role (Ponomaryovi v. Bulgaria, 21 June
2011, paragraph 55).

The Plenum of Constitutional Court noted that the
principle of the social state provides for ensuring a
fair social system as the legal commitment of the
State. This principle stems from the Preamble to
the Constitution, which declares the intention to
provide adequate standards of living for everybody
in accordance with fair economic and social
norms. Effective social state policy ensures the
establishment of peace and prosperity within
society. In order for the State to be recognised as a
social state, the Constitution contains the outlines
and duties of social policy that are subject to the
attention of the State. According to the provisions
of the Constitution, the State undertook the
commitment to establish a civil society and the
social security of individuals by the State in the
conditions of market economy, as well as to respect

the principle of social justice by means of policy
implemented in the field of social and economic
rights.

Having regard to the legal positions set out above,
the Plenum of the Constitutional Court held that the
non-application of Article 1.12 of the Law on social
security of children who have lost their parents and
are deprived of parental care — to persons who were
over 18 years old at the time they were deprived of
maintenance by their parents and study at state
higher educational institutions — is not in accordance
with  Article 25.1 of the Constitution. In this
connection, the Court found it necessary to
recommend to the Milli Majlis that it harmonise this
norm with the legal position reflected in the
descriptive and motivation part of this Decision. Until
this issue is resolved by legislation — based on the
requirements of Article 25.1 of the Constitution, in
cases where fee-paying persons studying in the
relevant state higher educational institutions lose
parental support after they are 18 years old for the
reasons specified in Article 1.12 of the Law, the
payments made by those persons during their
education (up to 23 years age) must be paid back to
them under Article 38.3 of the Law on Education.

Cross-references:
European Court of Human Rights:

no. 5335/05,
Reports of

- Ponomaryovi V. Bulgaria,
21.06.2011, paragraph 55,
Judgments and Decisions 2011.

Languages:

Azerbaijani, English (translation by the Court).

Identification; AZE-2017-3-002

a) Azerbaijan / b) Constitutional Court / ¢) Plenum /
d) 26.05.2017 / e) / f) Verification of compliance with
the Constitution of some regulatory legal acts in the
appeal by Clark Gordon Morris / g) Azerbaijan,
Respublika, Khalg gazeti, Bakinski rabochiy (Official
Newspapers); Azerbaycan Respublikasi Konstitusiya
Mehkemesinin  Melumati (Official Digest) / h)
CODICES (English).
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Keywords of the systematic thesaurus:

1.1.1.1.1 Constitutional Justice - Constitutional
jurisdiction — Statute and organisation — Sources -
Constitution.

5.3.6 Fundamental Rights — Civil and political rights -
Freedom of movement.

Keywords of the alphabetical index:

Freedom of movement, temporary restriction,
freedom to choose residence / Freedom of
movement, temporary restriction, debtor.

Headnotes:

Everyone lawfully within the territory of a State shall,
within that territory, have the right to liberty of
movement and freedom to choose his or her
residence. No restrictions shall be placed on the
exercise of these rights other than such as are in
accordance with law and are necessary in a
democratic society in the interests of national security
or public safety, or for the protection of the rights and
freedom of others.

Summary:

A citizen of the United Kingdom of Great Britain and
Northern Ireland, Mr Gordon Morris Clark brought an
appeal before the Constitutional Court, requesting it
to examine a judicial order temporarily restricting his
right to leave the country and the measure of
restriction on the right to leave the country, as well
as the compliance of the relevant regulatory legal
acts with the Constitution and the provisions of
Protocol 4 ECHR.

By judgment of 14 August 2014 by the Baku City
Sabail District Court, Ms R. Ahmadova’s claim
for alimony against Mr G. M. Clark was granted,
and the claimant was awarded alimony in the
amount of 1/2 of Mr G. M. Clark’s earnings and
other income. The court issued an enforcement
order on 15 September 2014.

On 4 September 2015 — after the presentation by the
executive officer of the Nasimi District Executive
Office with respect to the temporary restriction of the
right to leave the country in order to ensure
satisfaction of the claim in the enforcement order —
the Baku City Nasimi District Court took a decision to
order a temporary restriction on the right of Mr G. M.
Clark, the debtor, to leave the country.

In his appeal to the Constitutional Court, the applicant
stated that the above-mentioned decision of the Baku
City Nasimi District Court and the upholding of the
measure of temporary restriction on his right to leave
the country did not comply with the requirements of
Articles 28.3 and 71.2 of the Constitution, and
Article 2.3 and 2.4 of Protocol 4 ECHR.

The Plenum of the Constitutional Court noted that
according to Article 28.3 of the Constitution, everyone
legally on the territory of the Republic of Azerbaijan
may travel without restrictions, choose the place of
residence and leave the territory of the Republic of
Azerbaijan. Those rights are important elements of
human freedom and are essential for the
development of a person. Unreasonable restriction of
those rights can lead to a violation of other
constitutional rights and freedoms of a person.

These rights are also reflected in a number of
international and legal human rights documents.

In accordance the Article 12 of the International
Covenant on Civil and Political Rights:

- everyone lawfully within the territory of a State
shall, within that territory, have the right to liberty
of movement and freedom to choose his
residence;

- everyone shall be free to leave any country,
including his own;

- the above-mentioned rights shall not be subject
to any restrictions except those which are
provided by law, are necessary to protect
national security, public order, public health or
morals or the rights and freedoms of others, and
are consistent with the other rights recognised in
the present Covenant;

- no one shall be arbitrarily deprived of the right to
enter his own country.

In accordance with Article2 Protocol4 ECHR,
everyone lawfully within the territory of a State may,
within that territory, move freely and choose his or
her residence. Everyone may leave any country,
including his or her own. No restrictions shall be
placed on the exercise of these rights other than such
as are in accordance with law and are necessary in a
democratic society in the interests of national security
or public safety, for the maintenance of public order,
for the prevention of crime, for the protection of health
or morals, or for the protection of the rights and
freedoms of others.

The Constitutional Court also noted that in General
Comment no. 27, adopted on 2 November 1999, on
Article 12 (Freedom of Movement) of the International
Covenant on Civil and Political Rights, the UN Human
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Rights Committee states that restrictions which may
be imposed on the rights provided for in that article
should not nullify the principle of freedom of
movement. In order for these restrictions to be
considered reasonable, they should be provided for
by the law and should be necessary to achieve the
objectives mentioned in Article 12.3 of the Covenant
in a democratic society and should be consistent with
all other rights set out in the Covenant. States should
always be guided by the principle that these
restrictions must not impair the essence of the right
under consideration when adopting laws providing for
restrictions permitted by Article 12.3 of the Covenant.
The restrictive measures should comply with the
principle of proportionality; they should be appropriate
to achieve the protective function; among all means
which may lead to the desired results, they should be
the least restrictive and should be proportionate to
protected interests. The principle of proportionality
should be respected not only in the legislation
providing for the relevant restriction, but also in the
administrative and judicial authorities within the
framework of the application of that law.

The European Court of Human Rights has stated that
any measure restricting the right of freedom of
movement should be consistent with the law, should
pursue one of the legitimate aims set out in Article 2.3
Protocol 4 ECHR, and should be necessary in a
democratic society, that is to say, meet the criteria of
proportionality (see the following judgments: Battista
v. Italy, 2 December 2014, paragraph 37; Stamose v.
Bulgaria, 27 November 2012, paragraph 30; Bartik v.
Russia, 21 December 2006, paragraph 46).

Taking into consideration the above-mentioned legal
positions, the Plenum of the Constitutional Court
considered the grounds for the application of a
temporary restriction on the right of a debtor to leave
the country — as provided for in Article 84-1 of the
Law on Execution and in Part 2 of the Instruction on
the rules for the application by the executive of a
temporary restriction on the right to leave the country,
approved by the Decree of the Ministry of Justice of
22 April 2013 — to be in accordance with Articles 28.3
and 71.2 of the Constitution, as the constitutional
principles of legal certainty and proportionality are
satisfied.

Courts should pay particular attention to the
reasoning that such a measure would serve the
timely and proper execution of the court decision in a
presentation by the executive officer on the temporary
restriction on the right of a debtor to leave the
country.

When considering such a presentation, the courts
should thoroughly, fully and objectively investigate all
circumstances of the lawsuit and justify the necessity
of applying the restriction in a judicial order.

When the issue of the temporary restriction on the
right of Mr G. M. Clark to leave the country is heard in
judicial or administrative proceedings, the legal
positions specified in the description and motivation
part of the Decision of the Plenum of the
Constitutional Court should be taken into account.

Cross-references:
European Court of Human Rights:

- Battista v. ltaly, no.43978/09, 02.12.2014,
Paragraph 37, Reports of Judgments and
Decisions 2014;

- Stamose v. Bulgaria, no. 29713/05, 27.11.2012,
Paragraph 30, Reports of Judgments and
Decisions 2012;

- Bartik v. Russia, no.55565/00, 21.12.2006,
Paragraph 46, Reports of Judgments and
Decisions 2006-XV.

Languages:

Azerbaijani, English (translation by the Court).
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Belarus
Constitutional Court

Important decisions

Identification: BLR-2017-3-003

a) Belarus / b) Constitutional Court / ¢) En banc / d)
11.07.2017 / e) D-1117/2017 / f) On the Conformity of
the Law introducing Alterations and Addenda to the
Law on Counteracting Monopolistic Practices and
Developing Competition to the Constitution / Q)
Vesnik Kanstytucyjnaha Suda Respubliki (Official
Digest), 4/2017; www.kc.gov.by / h) CODICES
(Belarusian, Russian).

Keywords of the systematic thesaurus:

3.10 General Principles - Certainty of the law.

3.12 General Principles — Clarity and precision of
legal provisions.

3.25 General Principles — Market economy.

5.4.6 Fundamental Rights - Economic, social and
cultural rights — Commercial and industrial freedom.

Keywords of the alphabetical index:

Administrative  authority, discretionary power [/
Antitrust / Commercial freedom, restriction.

Headnotes:

When exercising their discretionary powers under
legislation empowering the Government to prevent
discriminatory conditions and to require that an
undertaking (business) dominating the market provide
equal access to goods, the competent authorities
(including the antitrust authority when issuing orders
on the commercial practice rules to be followed)
should neither restrict the rights of persons provided
by law nor regulate the operation of undertakings
(businesses) unless such action is required to secure
equal access to goods for all consumers.

Summary:

In an open court session, the Constitutional Court
considered, in the exercise of obligatory preliminary
review, the constitutionality of the Law introducing
Alterations and Addenda to the Law on Counteracting
Monopolistic Practices and Developing Competition

(hereinafter, the “Law”). Obligatory preliminary review
(i.e. abstract review) is required for any law adopted
by Parliament before it is signed by the President.

1. The Law aims at improving the legal regulation of
counteracting monopolistic practices and developing
competition, as well as harmonising and unifying the
provisions of the law with the rules of the relevant
international legal acts constituting the Eurasian
Economic Union law.

The Constitutional Court stated that the basic
terminology and definitions in the Law, as well as the
dominance criteria provided for product markets, are
aimed at:

i promoting competition at state level,

ii. providing the conditions for the efficiency of
product markets; and

iii. preventing and suppressing monopolistic
practices and unfair competition. Laid down and
clarified in the Law, they comply with the
constitutional provisions envisaging that the
State regulate economic activities in the
interests of the individual and society
(Article 13.5); and that the exercise of the right to
property not be contrary to social benefit and
security, or infringe upon the rights and legally
protected interests of others (Article 44.6).

2. The Law on Counteracting Monopolistic Practices
prohibits the establishment of discriminatory conditions
(Articles 18.1.1.10 and 23.2.2.9), indications being
given to undertakings (businesses) of what products
should be bought, and restrictions on the consumers’
choice of companies supplying the product market
(Article 23.2.2.5 and 23.2.2.8).

In the Constitutional Court’s opinion, the prohibition of
monopolistic practices is lawful, as they infringe upon
the legal order in the area of fair competition and run
counter to the interests of both companies and
consumers, as well as those of the state and society
as a whole.

The Constitutional Court added that, regardless of the
grounds, the legal prohibitions in that area should
secure a proper balance between constitutional rights,
individual freedoms, and public interests of the state
and society. Such prohibitions may therefore not be
arbitrarily introduced by the legislator — they should be
based upon the principles and rules of the Constitution.
Only when the legislator meets the constitutional
requirements is the rule of law guaranteed, as well as
the upholding of its components, including legality,
protection of constitutional rights, freedoms and
legitimate interests of individuals, and rights and
legitimate interests of organisations.
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In emphasising the meaning of the prohibitions
against monopolistic practices and unfair competition,
the Constitutional Court held the rules of Article 1 of
the Law, which specify the existing prohibitions and
establish new ones, to be consistent with the
provisions of Article 13.2 and 13.4 of the Constitution
envisaging that economic, business and other
activities may be prohibited by law in some instances.

3. Article 19 of the Law on Counteracting Monopolistic
Practices aims at securing non-discriminatory access
to goods. As Atrticle 19 prescribes, where the antitrust
authority finds a company to have abused its dominant
position, the Council of Ministers may, in order to
prevent discriminatory conditions, lay down rules
securing equal access to goods that are produced
and/or sold by the company dominating the market
(that is to say, a company which is not a monopoly but
has a share of over 70% of the relevant product
market). The antitrust authority, with a view to securing
equal access to those companies’ products, may take
some measures with respect to such companies,
including issuing orders on the commercial practice
rules to be followed. The antitrust authority defines the
content of the rules and the procedure for their
publication.

In reviewing the constitutionality of the above
provisions of the Law, the Constitutional Court
concluded that this legislative regulation is based
upon the provisions of Article 107 of the Constitution
empowering the Government:

i. to ensure a uniform economic, financial, credit
and monetary policy, and state policy in the
fields of science, culture, education, health care,
ecology, social security and remuneration for
labour;

ii. to take measures to secure the rights and
freedoms of citizens, to safeguard the interests
of the state, national security and defence, as
well as the protection of property, and to
maintain public order and to combat crime; and

iii. to exercise other powers entrusted to it by the
Constitution, laws and acts of the President.

An analysis of the content of Article 19 of the Law on
Counteracting Monopolistic Practices shows that the
Law provides for neither the issues to be dealt with by
the Council of Ministers when laying down the rules
for equal access to goods, nor the requirements with
respect to content that are to be met by the antitrust
authority when laying down the commercial practice
rules.

According to the Constitutional Court, in exercising
their discretionary powers, the competent authorities
should neither restrict the rights of persons provided

by law nor regulate the operation of undertakings
(businesses) unless such action is required to secure
equal access to goods for all consumers. Nor should
they infringe upon the very essence of commercial
freedom. To that end, when exercising their powers to
lay down the rules referred to in the Law on
Counteracting Monopolistic Practices, the Council of
Ministers and the antitrust authority should do so on
the basis of the provisions of the Law and other
legislative acts regulating relationships in this area.
They should also act on the basis of the constitutional
values and principles, and the stipulation specifically
set out in Article 23.1 of the Constitution, which allows
for restriction of personal rights and freedoms only
where specified by law and in interests that are
constitutionally significant.

The legal position of the Constitutional Court is built
upon the constitutional provisions that lay down the
following:

i.  the Republic of Belarus shall be bound by the
principle of supremacy of law (Article 7.1);

ii. the State and all the bodies and officials thereof
shall operate within the confines of the
Constitution and acts of legislation adopted in
accordance therewith (Article 7.2);

iii. the State shall grant equal rights to all to
conduct economic and other activities, except for
those prohibited by law, and guarantee equal
protection and equal conditions for development
of all forms of ownership (Article 13.2);

iv. the State shall guarantee to all equal
opportunities for free utilisation of abilities and
property for entrepreneurial and other types of
economic activities which are not prohibited by
law (Article 13.4); and

v. the State shall regulate economic activities in the
interests of the individual and society
(Article 13.5).

The Constitutional Court recognised the Law
introducing Alterations and Addenda to the Law on
Counteracting Monopolistic Practices and Developing
Competition to be in conformity with the Constitution.

Languages:

Belarusian, Russian, English (translation by the
Court).
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Identification: BLR-2017-3-004

a) Belarus / b) Constitutional Court / ¢) En banc / d)
27.12.2017 / e) D-1107/2017 / f) On the Conformity of
the Law introducing Alterations and Addenda to the
Budget Code to the Constitution / g) Vesnik
Kanstytucyjnaha Suda Respubliki (Official Digest),
4/2017; www.kc.gov.by / h) CODICES (English,
Belarusian, Russian).

Keywords of the systematic thesaurus:

3.9 General Principles - Rule of law.

3.10 General Principles — Certainty of the law.

3.12 General Principles — Clarity and precision of
legal provisions.

4.10.2 Institutions — Public finances — Budget.

Keywords of the alphabetical index:
Administration, public finances / Budget / Budget Act.
Headnotes:

The Law introducing Alterations and Addenda to the
Budget Code is in conformity with the Constitution.

That Law:

i. improves the uniform procedure for budgeting of
state non-budgetary funds as enshrined in the
Budget Code;

ii. clarifies the rules concerning the deficit (or the
surplus) of the relevant budget and the
procedure for its approval,

iii. introduces administrators of budget revenue and
determines their powers;

iv. implements the principle of legal certainty in
budgetary matters; and

v. aims at improving the relations between the
actors in the budgetary process.

Summary:

In the exercise of obligatory preliminary review, the
Constitutional Court, in an open court session,
considered the constitutionality of the Law
introducing Alterations and Addenda to the Budget
Code (hereinafter, the “Law”). Obligatory preliminary
review (i.e. abstract review) is required for any law
adopted by Parliament before it is signed by the
President.

1. Article 1.3 of the Law provides that the principle of
budget transparency, as enshrined in Article 8 of the
Budget Code (hereinafter, the “Code”), along with

other budgetary principles of the Republic of Belarus,
is supported by the principle of publicity.

The Constitutional Court considered that supporting
budget transparency with openness, which is its most
important component, meets the following constitu-
tional requirements:

i. the Republic of Belarus shall be bound by the
principle of supremacy of law (Article 7.1);

ii.  normative acts of state bodies shall be published
or promulgated by other means specified by law
(Article 7.4);

iii. citizens of the Republic of Belarus shall be
guaranteed the right to receive and disseminate
complete, reliable and timely information on the
activities of state bodies on economic life
(Article 34.1);

iv. reports on implementation of the national and
local budgets shall be published (Article 135.3);
and

v. the Committee of State Control shall exercise
state control over the implementation of the
national budget, use of state property, and
implementation of the acts of the President,
the Parliament, the Government and other
state bodies regulating state property relations
and economic, financial and tax relations
(Article 129).

2. In accordance with Article 1.7 of the Law,
Chapter5 of the Code is supplemented with
Article 21*, which defines indicators to be approved
by legislation on the budget of a state non-budgetary
fund.

This addendum is aimed at enshrining a uniform
procedure for budgeting of state non-budgetary
funds. According to Article 20.1 of the Code, state
non-budgetary funds are to be based on the
budgetary principles of the Republic of Belarus.
Articles 89 and 93 of the Code prescribe indicators to
be approved by the law on the national budget and
the decision of the local Council of Deputies on the
budget for the next financial year. The Constitutional
Court analysed the above provisions and concluded
that the above legal regulation is based on the
following provisions of the Constitution: the financial
and credit system of the Republic of Belarus shall
include the budget system, as well as the financial
resources of non-budgetary funds; a uniform fiscal,
tax, credit and currency policy shall be pursued in the
territory of the Republic of Belarus (Article 132); and,
the procedure for drawing up, approving and
implementing budgets and public non-budgetary
funds shall be determined by law (Article 134).
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3. Chapter 8 “Deficit (or surplus) of the national
budget, local budgets, its approval” of the Code is set
out in a new wording (Article 1.25 of the Law). The
chapter lays down the rules concerning the maximum
amount of the deficit (or minimum amount of the
surplus) of the relevant budget and the procedure for
its approval. It also refines the provisions of
Articles 50 and 51, which provide, respectively, for
the sources of financing the deficit (or ways of using
the surplus) of the national and local budgets.

Article 50 of the Code provides that the sources of
financing the deficit (or ways of using the surplus) of
the national budget include incoming loan repay-
ments, exchange rate differences determined in
accordance with the law, etc.

The Constitutional Court considered the alterations
and addenda set out above to be aimed at specifying
charges from national taxes; laying down non-tax
revenues established by legislation; and clarifying
and determining expenditures financed from the
corresponding budgets. The Court found the above
legal regulation to be the implementation of the
budgetary principles of the state as enshrined in
Article 8 of the Code and to be consistent with the
principles and rules of the Constitution.

4. The Law (Article 33.1) supplements Section VI
“Actors in the budgetary process and their powers”
of the Code with Article 79', which introduces
administrators of budget revenue and determines
their powers.

The Constitutional Court considered the above
provisions of Article 79" to be aimed at improving the
budget monitoring of, inter alia, revenue calculation
and timeliness of budget revenues, and at providing
more accurate monitoring of non-tax revenues, as
well as conditions that enable financial authorities
planning budget revenues to have access to
information. Those provisions meet the principles
and rules of the Constitution, including Article 133.2,
according to which budget revenues are to be made
up of taxes determined by law and other obligatory
payments, as well as other receipts.

The Constitutional Court also drew attention to the
provisions of Article 79" that set out that the functions
and powers of administrators of budget revenues are to
be exercised under the procedure established by the
Government. The Government is to set out a list of
administrators of budget revenues (state bodies and
other state organisations subordinate to the President,
national bodies of state power, other state
organisations subordinate to the Government and other
organisations), their powers, and the revenue sources
of the national and local budgets assigned to them.

Unless otherwise established by the Government in
accordance with paragraph 1.2 of that Article, the
local executive and administrative bodies determine
other administrators (structural units of local
executive and administrative bodies, other organisa-
tions), their powers and the sources of local budget
revenues assigned to them.

In its review of the constitutionality of those
provisions, the Constitutional Court concluded that
vesting the Government and local executive and
administrative bodies with the said powers is
consistent with constitutional rules, by virtue of which
the Government directs the system of subordinate
bodies of state administration and other executive
bodies and ensures implementation of a uniform
economic, financial, credit and monetary policy
(Article 107.2 and 107.5); and local councils of
deputies and executive and administrative bodies,
within their competence, resolve issues of local
significance, proceeding from national interests and
interests of the people who reside in the
corresponding territory, and implement decisions of
higher state bodies (Article 120).

It thus follows from the constitutional and legal
meaning of the Law that its rules are aimed at
improving the relations between the actors in the
budgetary process concerning different phases of the
budget cycle with respect to the national budget, local
budgets and budgets of state non-budgetary funds,
as well as rights and obligations of the actors in the
budgetary process — that is to say, the further
constitutionalisation of such relations in the budgetary
process.

The Constitutional Court recognised the Law

introducing Alterations and Addenda to the Budget
Code to be in conformity with the Constitution.

Languages:

Belarusian, Russian, English (translation by the
Court).




380 Belgium

Belgium
Constitutional Court

Important decisions

Identification: BEL-2017-3-008

a) Belgium / b) Constitutional Court / c) / d)
12.10.2017 / e) 116/2017 / f) / g) Moniteur belge
(Official Gazette), 22.01.2018 / h) CODICES (French,
Dutch, German).

Keywords of the systematic thesaurus:

2.1.1.4.4 Sources - Categories — Written rules -
International instruments — European Convention
on Human Rights of 1950.

2.1.3.2.1 Sources - Categories - Case-law -
International case-law — European Court of Human
Rights.

3.17 General Principles - Weighing of interests.
5.1.1.5.1 Fundamental Rights — General questions -
Entitlement to rights — Legal persons — Private law.
5.3.13.23.1 Fundamental Rights - Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Right to remain silent — Right not to
incriminate oneself.

5.3.35 Fundamental Rights — Civil and political rights
- Inviolability of the home.

Keywords of the alphabetical index:

On-site inspection / Investigation, tax / Home,
definition, business premises / Home, inviolability /
Legitimate aim, law / Foreseeability, law / Balance,
legally protected interests / Judicial review / Right not
to incriminate oneself.

Headnotes:

The right to respect for the home applies not only to
private households but also to premises used for
professional or commercial purposes. Interference by
the legislature may be more substantial, moreover, in
the case of professional or business premises or
activities.

On-site tax inspections of business premises and
house searches in connection with criminal investiga-
tions have fundamentally different purposes. In order
to strike a fair balance between, on the one hand, the

rights of the taxpayers concerned and, on the other
hand, the need to be able to carry out efficient audits
or investigations concerning the levying of income tax
or value added tax, the legislator must ensure that
on-site inspections are accompanied by sufficient
safeguards against abuse.

Summary:

I. Three companies applied to the Court of First
Instance of East Flanders, Ghent division, to
complain of an unannounced visit to their premises by
the Special Tax Inspectorate. The Court asked the
Constitutional Court whether the statutory framework
for the right to perform on-site tax inspections
provided sufficient safeguards regarding the right to
respect for private life and the home.

Il. Under Articles 15 and 22 of the Constitution and
Article 8 ECHR, any interference by the authorities
with the right to respect for private life and the home
must be set out in a sufficiently precise legislative
provision, correspond to a pressing social need and
be proportionate to the legitimate aim pursued.

The Court considered firstly that the right to respect
for the home applied not only to private households
but also to premises used for professional or
business purposes. Interference by the legislature
could also be more substantial in the case of
professional or business premises or activities. The
Court referred here to the case-law of the European
Court of Human Rights (14 March 2013, Bernh
Larsen Holding AS and Others v. Norway, § 104;
27 September 2005, Petri Sallinen and Others
v. Finland, §70; 28 April 2005, Buck v. Germany,
§31; 16 December 1992, Niemietz v. Germany,
§8 30-31).

On-site tax inspections are intended to be a means to
establish whether tax returns are in order and
therefore ensure the collection of taxes necessary for
the proper functioning of the authority and for the
economic well-being of the country. The interference
with the right to respect for the home had a
legitimate purpose, therefore, within the meaning of
Article 8.2 ECHR. The provisions at issue were also
sufficiently clear for the litigants to know what to
expect and thus met the requirement for
foreseeability.

Since the on-site tax inspection involved gaining
access to business premises as opposed to a private
dwelling, no prior judicial authorisation was required
in the instant case (see also: European Court of
Human Rights, 14 March 2013, Bernh Larsen
Holding AS and Others v. Norway, § 172). The Court
further noted that the on-site inspection had been
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accompanied by sufficient safeguards against abuse.
On-site tax inspections and house searches in
connection with criminal investigations had funda-
mentally different purposes. The competent officials
had administrative powers of investigation which were
related to a particular objective and which could be
exercised only for the purpose of establishing that the
tax returns relating to income tax or value added tax
were in order. There did not have to be any suspicion
of fraud in order to justify an on-site tax inspection.
The officials had no judicial powers of investigation.
The inspection must be conducted within the limits
indicated in the statutory provisions with regard to the
timing and object of the audit and the nature of the
premises. If the competent officials overstepped the
limits of their powers of investigation, they would be
deemed to have committed a misuse or abuse of
authority, which could result in the inspection being
declared null and void. The court must consider
whether the statutory requirements had been met
and whether the inspection carried out had been
proportionate to the aim pursued. The lawfulness of
an on-site tax inspection and the evidence gathered
could, therefore, be subjected to an effective judicial
review.

The Court found that the legislature had struck a fair
balance between, on the one hand, the rights of the
taxpayers concerned and, on the other, the need to
be able to carry out efficient audits or investigations
concerning the levying of income tax or value added
tax.

Lastly, the Court made it clear that taxpayers could not
invoke either the right to remain silent or the right not to
incriminate themselves in order to avoid their obligation
to co-operate with the inspection. It was only if a
charge, within the meaning of Article 6 ECHR, had been
brought against them that taxpayers could invoke the
right to remain silent or not to incriminate themselves.
This right presupposed that the prosecution in a criminal
case sought to prove their case against the accused
without resort to evidence obtained through methods of
coercion or oppression in defiance of the will of the
accused. The right not to incriminate oneself did not
extend, however, to the use in criminal proceedings of
material which could be obtained from the taxpayer
through the use of compulsory powers but which had an
existence independent of the will of the taxpayer. In
this connection, the Court referred once again to the
case-law of the European Court of Human Rights
(25 February 1993, Funke v. France, Paragraph 44;
17 December 1996, Saunders v. United Kingdom,
Paragraphs 68-69; 3 May 2001, J.B. v. Switzerland,
Paragraph 64; 16 June 2015, Van Weerelt v.
Netherlands, Paragraphs 55-56).

Cross-references:
Constitutional Court:

- no. 132/2015, 01.10.2015, Bulletin 2015/3 [BEL-
2015-3-009].

European Court of Human Rights:

- Bernh Larsen Holding AS and Others v. Norway,
no. 24117/08, 14.03.2013;

- Petri  Sallinen and  Others
no. 50882/99, 27.09.2005;

- Buck v.Germany, no.41604, 28.04.2005,
Reports of Judgments and Decisions 2005-1V;

- Niemietz v. Germany, no. 13710/88, 16.12.1992,
Series A, no. 251-B;

- Funke v. France, no.10828/84, 25.02.1993,
Series A, no. 256-A;

- Saunders v. United Kingdom, no.19187/91,
17.12.1996, Reports 1996-VI;

- J.B. v. Switzerland, no. 31827/96, 03.05.2001,
Reports of Judgments and Decisions 2001-11l;

- Van Weerelt v. Netherlands, no. 784/14,
16.06.2015.

v. Finland,

Languages:

French, Dutch, German.

Identification: BEL-2017-3-009

a) Belgium / b) Constitutional Court / c¢) / d)
23.11.2017 / e) 131/2017 / f) / g) Moniteur belge
(Official Gazette) / h) CODICES (French, Dutch,
German).

Keywords of the systematic thesaurus:

5.2.2 Fundamental Rights — Equality — Criteria of
distinction.

5.2.2.7 Fundamental Rights — Equality — Criteria of
distinction — Age.

5.3.33 Fundamental Rights — Civil and political rights
- Right to family life.

5.3.33.1 Fundamental Rights - Civil and political
rights — Right to family life — Descent.
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5.3.44 Fundamental Rights — Civil and political rights
- Rights of the child.

Keywords of the alphabetical index:

Adoption, simple, age gap between adopter and
adoptee.

Headnotes:

In introducing the requirement that there be a certain
age gap between adopter and adoptee, the legislation
seeks to secure the place of each generation within
the family, so as to establish a close parallel between
biological parentage and adoptive parentage. An age
difference of fifteen years between adopter and
adoptee is in principle appropriate in order to achieve
this aim.

Having regard to the close personal ties which must
be protected and secured if they point to the
existence of an effective family life, there is no valid
reason why the fifteen-year age gap rule should be
an absolute bar to adopting a child in cases where
there is a long-term emotional relationship between
the prospective adopter and adoptee, with no
opportunity for the judge to take into account the
existing family relationship between the parties
concerned.

Summary:

The French-speaking Brussels tribunal de premiere
instance was asked to rule on an application for a
simple adoption. The parties applying for adoption
cited a long and deep attachment, formed since
birth, between the godmother, who had assumed
responsibility for her god-daughter’s upbringing from
the age of 11 because of the biological parents’
failure to provide proper care, and the god-daughter,
who was now an adult. The difference in age between
the prospective adopter and adoptee was thirteen
and a half years. Under Article 345 of the Civil Code,
however, adoption was permitted only if there was an
age gap of at least fifteen years. The tribunal de
premiere  instance  accordingly  sought the
Constitutional Court’'s opinion on the compatibility of
this provision with Articles 10 and 11 of the
Constitution, on their own or in conjunction with
Articles 8 and 14 ECHR, in that it stipulated a
minimum age difference of ten years in the case of
someone seeking to adopt the child of his or her
spouse or cohabitant, even if deceased, and a
minimum age difference of fifteen years in other
cases, thereby constituting an impediment to
adoption for the parties in the case.

The Court observed that the difference in treatment
was based on an objective criterion, hamely the fact
of being a descendant in the first degree or an
adopted child of the adopter's spouse or cohabitant
or, since a change to the law on 20 February 2017,
former partner, even if he or she were deceased.

The Court was required to further ascertain whether
this criterion was reasonably justified. In this
connection it noted that the purpose of the legislation
being to secure the place of each generation within
the family, a fifteen-year age difference between
adopter and adoptee was appropriate and that it was
likewise appropriate in relation to this objective that
the legislator should have deemed a 10-year age
difference to be sufficient if the adopter were the
spouse, cohabitant or partner of the parent of the
adoptee, given that the relationship thus established
with the child’s parent served to secure the place of
each generation within the family.

The Court then considered whether the fact that
adoption was automatically prohibited did not have a
disproportionate impact in relation to the purpose of
the legislation, bearing in mind the obligation to take
into consideration the private and family life of those
applying for adoption.

The Court referred here to Article 8 ECHR and to the
case-law of the European Court of Human Rights on
the right to respect for family life. It pointed out that,
in order to be compatible with Article 8 ECHR, any
interference by a public authority with the exercise of
the right to respect for family life must be set out in a
sufficiently clear legislative provision, intended for one
or more of the legitimate aims set out in paragraph 2
of Article9, and be “necessary in a democratic
society” to achieve that aim. It concluded that, in the
case at hand, having regard to the close personal ties
that must be protected and secured if they pointed to
the existence of an effective family life, there was no
valid reason why the fifteen-year age gap rule laid
down in the provision at issue should be an absolute
bar to adopting a child in cases where there was a
long-term emotional relationship between those
applying for adoption and an age difference
equivalent to the one prescribed for a person wishing
to adopt a descendant in the first degree or an
adoptive child of his or her spouse, cohabitant or
former partner, even if deceased (ten years), with no
opportunity for the judge to take into account the
existing family relationship between the applicants.

The Court found that there had been a violation, to
this extent, of Articles 10 and 11 of the Constitution,
in conjunction with Article 22 of the Constitution and
with Articles 8 and 14 ECHR.
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Languages:

French, Dutch, German.

Identification: BEL-2017-3-010

a) Belgium / b) Constitutional Court / c) / d)
21.12.2017 | e) 148/2017 / f) / g) Moniteur belge
(Official Gazette), 12.01.2018 / h) CODICES (French,
Dutch, German).

Keywords of the systematic thesaurus:

5.1.1.3 Fundamental Rights — General questions -
Entitlement to rights — Foreigners.

5.1.1.3.1 Fundamental Rights — General questions -
Entittement to rights - Foreigners — Refugees and
applicants for refugee status.

5.2.2 Fundamental Rights - Equality — Criteria of
distinction.

5.3.5.1.4 Fundamental Rights - Civil and political
rights — Individual liberty — Deprivation of liberty -
Conditional release.

5.3.9 Fundamental Rights — Civil and political rights -
Right of residence.

Keywords of the alphabetical index:

Foreigner, unlawful residence / Foreigner, unlawful
residence, difference in treatment / Prison sentence,
enforcement, parole / Prison, sentence, enforcement /
Prisoner, parole / Prison sentence, enforcement
method.

Headnotes:

In not allowing the authorities responsible for
determining how sentences were to be executed
to consider, in the light of the specific administrative,
family and social circumstances of the foreign
applicant, whether there was any justification for
denying him his requested enforcement method on
the ground that according to a notice from the
Aliens Office, he was not authorised to remain in
the country, the legislature had acted dispro-
portionately.

Summary:

A number of individuals and various human rights
associations together with the Association syndicale
des magistrats and the Ordre des barreaux franco-
phone et germanophone lodged applications with the
Constitutional Court, asking it to abrogate certain
provisions of the law of 5 February 2016 amending
criminal law and criminal procedure and introducing
various provisions relating to the justice system. The
law seeks to improve and modernise criminal law and
criminal procedure in order to make the administration
of justice more efficient, speedy and cost-effective,
without compromising the quality of the administration
of justice or the fundamental rights of those who use
the justice system.

The appellants asked the Court to abrogate
numerous provisions of this law relating to the
following issues: increased penalties for crimes that
have been reduced to lesser offences and the
extension of the possibility of prosecuting serious
offences as lesser offences, the extension of the so-
called mini-instruction to include searches, the
abolition of the automatic nullity sanction for wiretap
orders in which there is an irregularity, the restriction
of the possibility of appealing, the introduction of the
obligation to file, in appeal proceedings, a petition
setting out the complaints, the removal of the
possibility of immediately appealing on a point of law
against certain decisions of the indictments chamber,
changes to the time-frames for which pre-trial
detention may be continued, the restriction of the right
to immediately appeal on a point of law against pre-
trial detention orders issued by the indictments
chamber, the continuation of electronically monitored
house arrest by a judge in chambers when con-
cluding the pre-trial proceedings, the exclusion of
persons without a residence permit from certain
arrangements for the enforcement of sentences and
the introduction of the possibility of assigning lawyers
(juristes de parquet) certain powers and responsibili-
ties enjoyed by the State Counsel’s Office.

This contribution will deal merely with the exclusion of
persons without a residence permit from certain
arrangements for the enforcement of sentences.

Pursuant to the impugned provisions, foreign
sentenced persons who did not have leave to remain
in the country were not eligible for the enforcement
arrangements applicable to other sentenced persons
except for short-term leave which could be granted
for a maximum period of sixteen hours for social,
moral, legal, family, educational or professional
reasons which required the individual’'s presence
outside the prison or for a medical examination or
medical treatment outside the prison.
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The Court observed that the difference in treatment
was based on the sentenced person’s administrative
residence status and that this distinguishing criterion
was an objective one, and served the intended
purpose of the legislation, namely to prevent persons
who did not have leave to remain in the country from
moving around outside the prison in which they were
serving their sentence.

The Court was also required to consider, however,
whether the measure which involved automatically
denying, without an individual assessment, an entire
category of sentenced persons the possibility of
benefiting from certain arrangements for the
enforcement of sentences was reasonably propor-
tionate to the aim pursued, given the reasons for
which the arrangements in question had been
introduced. These arrangements were designed to
facilitate sentenced persons’ social rehabilitation, to
enable them to maintain, while in detention, family,
emotional and social ties and/or to allow them to
attend to family matters of a serious and exceptional
nature. The Court further observed that the decision
to allow individuals to benefit from these arrange-
ments was never automatic and was taken only after
the competent authority had carefully considered, as
the case may be, the rehabilitation plan to ensure that
it was realistic and practicable, and any adverse
effects relating in particular to the risk of reoffending,
the risk of the individual bothering the victims and the
risk of him or her absconding.

The Court noted that because of their absolute and
automatic nature, the impugned provisions prevented
the competent authority from considering a request
from foreigners in the category concerned to be
allowed to benefit from an arrangement that would
help them to prepare for their reintegration into
society or to maintain family, emotional or social ties.
In not allowing the authorities responsible for
determining how sentences were to be enforced to
consider, in the light of the specific administrative,
family and social circumstances of the foreign
applicant, whether there was any justification for
denying him his requested arrangement on the
ground that according to a notice from the Aliens
Office, he did not have leave to remain in the country,
the legislature had acted disproportionately.

The Court accordingly decided to abrogate the
impugned provisions. It pointed out that such
abrogation did not prevent the legislature from
assessing, in the case of each proposed sentence
enforcement method, whether certain categories of
foreigners without leave to remain in the country
should be prohibited from benefiting from a particular
arrangement, in accordance with the principle of
proportionality.

Languages:

French, Dutch, German.
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Bosnia and Herzegovina
Constitutional Court

Important decisions

Identification: BIH-2017-3-004

a) Bosnia and Herzegovina / b) Constitutional Court /
c) Plenary / d) 07.03.2017 / e) AP 10/17 / f) / Q)
Sluzbeni glasnik Bosne i Hercegovine (Official
Gazette), 25/17 / h) CODICES (Bosnian).

Keywords of the systematic thesaurus:

5.3.5.1 Fundamental Rights - Civil and political rights
- Individual liberty — Deprivation of liberty.

5.3.13.2 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Effective remedy.

5.3.13.3.2 Fundamental Rights - Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Access to courts — Habeas corpus.

Keywords of the alphabetical index:
Custody, extension, notification.
Headnotes:

If, in the course of a review of detention measures, a
decision was passed justifying further extension of
custody but the decision was not served on the
applicant’s defence counsel, this will run counter to
the Constitution and Article 5 ECHR and will result in
the applicant being unable to avail themselves of an
effective legal remedy.

Summary:

I. The Cantonal Court, in the course of a routine
review of the justification for detention measures
imposed on the applicant, concluded that circum-
stances still existed to justify extension of custody
and extended it by a further two months. The ruling
extending the measure was submitted to the
applicant and his former ex officio attorney, who had
been relieved of his duty two months before the ruling
was issued. The applicant had been assigned
another ex officio attorney but, despite her express
request, the ruling extending the detention had not
been delivered to her.

The applicant contended that the court’s failure to
issue a ruling on the extension of detention resulted
in a breach of the Constitution and Article 5 ECHR
and meant he was unable to exercise an effective
legal remedy and to challenge the ruling.

Il. The Constitutional Court noted in this context the
provisions of Article 185.4 of the Criminal Procedure
Code, which stipulate that the indictment and all the
submissions must be delivered to the defendant’s
lawyer; the time limit for the submission of legal
remedy begins to run on the date the indictment is
submitted to the indicted person or their defence
lawyer. In the Constitutional Court’s view, it follows
from the above provisions that the Cantonal Court
was obliged, aside from the applicant, to deliver the
ruling to his defence attorney ex officio so that they
could exercise the right to legal remedy. This would
have ensured prompt judicial control of the lawfulness
of the detention imposed by the ruling in question. As
this had not happened, the safeguards under
Article 5.4 ECHR had not been ensured for the
applicant in terms of creating conditions for prompt
judicial control of lawfulness. His rights under
Article 11.3.d of the Constitution and Article 5.4 ECHR
were therefore breached.

Languages:

Bosnian, Croatian, Serbian.

Identification: BIH-2017-3-005

a) Bosnia and Herzegovina / b) Constitutional Court /
c) Plenary / d) 07.03.2017 / e) AP 865/16 / f) / Q)
Sluzbeni glasnik Bosne i Hercegovine (Official
Gazette), 25/17 / h) CODICES (Bosnian).

Keywords of the systematic thesaurus:

5.3.13.25 Fundamental Rights - Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial - Right to be informed about the
charges.

Keywords of the alphabetical index:

Prosecutors’ Office, questioning.
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Headnotes:

If a defendant, during his examination before the
Prosecutor’s Office, was not aware of all the offences
with which he was charged or informed of the rights
he had, this amounts to a breach of the right to a fair
trial.

Summary:

I. The applicant had been found guilty by a verdict of
the Court of the criminal offence of illegal interceding
(accepting a reward for interceding so that an official
act is or is not performed). A prison sentence was
imposed, which was subsequently replaced by a fine.
In his appeal the applicant pointed out that he had not
been immediately and thoroughly informed about the
nature of the indictment and the reason for it. In
particular, when he first came before the Prosecutor’s
Office for interrogation, he was not questioned
in compliance with Article 78.1.c of the Criminal
Procedure Code, or informed about the indictment in
regard to paragraph 2 of the enacting clause of the
challenged verdict. Nor was he presented with
evidence in respect of which he could have given his
own statement and structured his defence. Having
examined the written record of the interrogation, the
Appellate Panel noted that the applicant had not been
informed about the indictment with regards to count
no. 2 of the indictment (the challenged verdict) but
that when he was interrogated, in the presence of his
defence counsel, he gave a statement about the
accusation which was the subject of count 2 of the
above indictment and so the Criminal Procedure
Code was not violated.

The applicant contended that the challenged verdict
was unlawful; it was based on evidence on which,
within the meaning of the legislative provisions, it
should not have been based. Such a situation
amounted to erroneously established facts and
arbitrary application of the substantive law and thus a
breach of the principle in dubio pro reo.

Il. The Constitutional Court observed that its role was
not to examine whether facts had been established
incorrectly or whether the substantive law had been
misapplied. Its task was to assess the fairness of the
proceedings as a whole, including the way in which
the evidence was obtained, within the meaning of
Article 6 ECHR, and implicitly whether the rights of
the defence were respected. Bearing in mind the
relevant standards of the European Court of Human
Rights and relevant domestic law in this context, the
Constitutional Court concluded that in this case, the
applicant had not been informed about the indictment
regarding count no.2 of the indictment, i.e. the
challenged verdict. Therefore, the Appellate Panel's

conclusion that he also gave a statement about this
accusation when he was questioned in the presence
of his defence counsel was an arbitrary one.

Although the Appellate Panel did not explicitly refer to
this piece of evidence in the reasons for the
challenged verdict, the Constitutional Court concluded
that doubt had been cast over the lawfulness of the
proceedings as a whole, in terms of the general safe-
guards of the right to a fair trial and that the applicant’s
right to a fair trial under Article 6.1 ECHR had been
violated.

Languages:

Bosnian, Croatian, Serbian.
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Brazil
Federal Supreme Court

Important decisions

Identification: BRA-2017-3-006

a) Brazil / b) Federal Supreme Court / ¢) Full Court /
d) 08.06.2016 / e) Extraordinary appeal 627189 (RE
627189) / f) Principle of precaution and
electromagnetic fields / g) Diario da Justica Eletrdnico
(Official Gazette), 66, 03.04.2017 / h).

Keywords of the systematic thesaurus:

5.4.19 Fundamental Rights — Economic, social and
cultural rights - Right to health.

5.5.1 Fundamental Rights — Collective rights — Right
to the environment.

Keywords of the alphabetical index:

Electricity, transmission / Energy company, energy,
sector, regulation / Energy, sector, state control /
Energy, security control / Environment, conservation /
Environment, emissions trading / Health, protection,
precaution, principle / Regulation, community, field
of application / Regulation, economic and social
repercussion / Regulation, executive, regulating
statutory matters / World Health Organisation,
standards.

Headnotes:

At the present stage of scientific knowledge, the
existence of harmful effects of electric, magnetic and
electromagnetic fields generated by electric power
systems on individuals via occupational exposure and
on the general population is uncertain. As such there
is no reason why the Brazilian courts should adopt
standards concerning such exposure set out in
legislation from other countries, especially when its
legislation was consistent with standards proposed
by the World Health Organisation, according to
Law 11934/2009.

Summary:

I. A company, Eletropaulo Metropolitana — Electricity
of S&o Paulo S/A, filed an extraordinary appeal
against a decision that ordered it to adopt measures

to reduce the intensity of electromagnetic fields
emitted from electric power transmission lines. The
basis on which the order was made was that such
radiation is potentially carcinogenic. The Court based
its decision on the precautionary principle, which
stems from the constitutional right to an ecologically
balanced environment and healthy quality of life
(Articles 5.caput and 225 of the Constitution). It
further based its decision on the Swiss security
standard, which is set at a lower level than the one
provided for in Brazilian legislation.

Il. The Supreme Court granted the extraordinary
appeal. It stated that, at the present stage of scientific
knowledge, the existence of harmful effects of
occupational exposure and of the general population
to electric, magnetic and electromagnetic fields
generated by electric power systems is uncertain.
Furthermore, due to the state of knowledge, there is
no reason to apply standards set within legislation
from other countries, especially when national rules
comply with international standards proposed by the
World Health Organisation (WHO).

The Court explained that the precautionary principle is
provided for in the Federal Constitution (Article 225)
and in several international environmental protection
standards. It is a risk management criterion to be
applied whenever there is scientific uncertainty about
the possibility that a product, event or service harming
the environment or affecting the health of citizens. This
requires the government to analyse the risks, assess
the costs of prevention measures and, in the end, take
measures necessary to control them. These actions
derive from universal, non-discriminatory, reasoned,
coherent and proportionate decisions.

The Full Court held that the protection of the
fundamental right to a balanced environment and to
public health is a constitutional obligation, which is
common to all the Federation’s entities, to society, to
those who carry out economic activity, and to those
who provide public services, such as public-utility
companies that generate electric power. Con-
sequently, public policies that affect public health
must be carried out with efficiency and prudence, in
order to avoid risks to the population and to
guarantee the fundamental right to health. In order to
comply with these duties, electric power generating
public-utility companies must act consistently with
their constitutional obligations and with regulations
and decisions issued by the competent regulatory
agency, which in this case is the National Agency of
Electric Power (ANEEL). The Court stated that there
is no prohibition on judicial control of public policies
regarding the precautionary principle’s application.
However, judicial review of and decisions concerning
such policies can only deal with the formal analysis of




388

these parameters, and must respect discretionary
choices made by the legislator and the Public
Administration.

Regarding the levels of human exposure to
electromagnetic fields that originate from power
generation, transmission and distribution facilities, the
Court highlighted that, during the course of this case,
ANEEL issued Normative Regulation 616/2004. This
document raised the maximum permanent limit of
human exposure to electric and magnetic fields and
in so doing provided a new interpretation to
Law 11934/2009. This new standard was founded on
values established in an official document of the
International Commission on Non-lonizing Radiation
Protection (ICNIRP), which is a specialised body and
one recognised by WHO for its excellence. Its
guidelines are grounded on a careful analysis of
scientific literature. They set limits that are within
reasonable and acceptable risk margins for exposure
that may cause an adverse effect to public health.
Thus, the Court held that the limits collected by expert
evidence were within the parameters required by the
legal system and were compliant with international
guidelines.

The Justice Rapporteur pointed out that studies
developed by the WHO showed that there was no
convincing scientific evidence that human exposure
to electromagnetic fields above the limits established
in Brazilian law caused harmful health effects. The
definition of what is safe or not depends on the state
of scientific knowledge on the subject. However, he
stated that there is no evidence, or even indication, to
establish that scientific progress in Switzerland or
other countries that do not adopt WHO and ICNIRP
standards, is more advanced than the scientific
knowledge of those who adopt those standards.

In this context, the Court recognised that Brazil had
taken necessary precautions, based on the
constitutional principle of precaution. Furthermore,
given that the Brazilian legal system is guided by
international safety parameters, there were no legal
or factual grounds to require the public-utility
company to reduce the emissions from its electro-
magnetic field of electric power transmission lines to
a level below the legal limit.

The Court concluded that, in the future, if there are
real scientific and/or political reasons for reviewing
what was decided within the normative framework,
further discussions and revision to of the approach
and guidelines must take place.

Supplementary information:

- Articles 5.caput and 225 of the Federal
Constitution;

- Law 11934/20009;

- Normative Regulation 616/2004;

- This case refers to Topic 479 of general
application: the imposition of an obligation on the
public-utility company to observe international
safety standard.

Languages:

Portuguese, English (translation by the Court).

Identification: BRA-2017-3-007

a) Brazil / b) Federal Supreme Court / ¢) Full Court /
d) 17.08.2016 / e) Extraordinary appeal 898450 (RE
898450) / f) Selection for public office and tattoo ban /
g) Diéario da Justica Eletrdnico (Official Gazette), 114,
31.05.2017 / h).

Keywords of the systematic thesaurus:

5.3.19 Fundamental Rights — Civil and political rights
- Freedom of opinion.

5.3.21 Fundamental Rights — Civil and political rights
- Freedom of expression.

5.4.9 Fundamental Rights - Economic, social and
cultural rights — Right of access to the public
service.

Keywords of the alphabetical index:

Art, obscene / Civil service, examination, competitive
/ Civil servant, freedom of expression / Civil servant,
recruitment / Civil service, requirement, specific /
Discrimination, prohibition of incitement / Entrance
examination / Legislator, discretionary power /
Violence, prohibition of incitement.

Headnotes:

Requirements created by public notices for public
service entrance exams are unconstitutional if there is
no expressed legal provision.
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Public notices of public service entrance examina-
tions shall not establish restrictions on people with
tattoos, unless in exceptional situations, when the
content violates constitutional values.

Summary:

I. This case refers to an extraordinary appeal filed
against a decision that excluded a candidate from a
selection process for appointment as a soldier of the
Military Police of the State of Sdo Paulo. The
plaintiff had a tattoo that was found, at a medical
examination, to greater in size than permissible
under the terms set in a public notice governing the
process for the competitive selection of such public
servants.

II. The Supreme Court, by a majority, granted the
appeal. In doing so the Court restated the principle it
had previously articulated it is unconstitutional to
create requirements for appointment to public office,
public service, or a public role by public notice
concerning entrance exams for such appointments
unless they are expressly provided for by law: see
Article 37.1 of the Constitution. The Court also
affrmed that public notices may not establish
restrictions on the appointment of individuals with
tattoos, apart from in exceptional situations when the
tattoo’s content violates constitutional values.

The Court held that the legislator could not use a
presumed discretion to create arbitrary barriers to
access public services. Such barriers would reduce
the number of potential applicants for appointment
and thus make it impossible for the Administration to
choose the best candidates. The Court pointed out
that requirements and impediments provided by law
concerning the exercise of a public office must be
compatible with the nature and character of the
activities to be performed. Restrictions that offend
fundamental rights, violate the principle of propor-
tionality, or are not related to the exercise of the
particular form of public service in question are
therefore unconstitutional.

The Court restated the fact that tattoos lost any
negative connotations or stigma quite some time
ago. Today, they are seen as artistic work; they
are an authentic form of free manifestation of thought
and expression for many diverse groups and for
individuals of many different ages throughout society
(Article 5.IV and 5.1X of the Constitution). It is a
citizen’s fundamental right to preserve their image as
a reflection of their identity. Consequently, the State
cannot discourage tattoos; such conduct would be in
opposition to freedom of expression. On the contrary,
the State should encourage the free exchange of
opinions and ensure that minorities can express

themselves freely in society. This includes the right to
non-interference and respect for the right to choose.

Based on the principles of freedom and equality, the
Full Court stated that there is no justification for
Public Administration and society to see tattoos as
indicating social marginality or inability to exercise
certain public office. Therefore, the State cannot
consider the simple fact that a person has tattoos,
visible or not, as a valid factor to determine suitability
for the pursuit of a career in public service: a tattoo, of
itself, does not undermine an individual’s personal
honour, professionalism, competence or respect for
institutions.

However, it went on to state that in exceptional
cases, it was permissible to impose legal restrictions
on entry into public service where the content of an
individual's  tattoo(s) violated institutional or
constitutional values or was offensive to the nature
of public office. In such a context, tattoos offensive
to human dignity (such as hate speech), which
contained symbolism that was unlawful or
incompatible with public service, may properly be
relied on to restrict access to public office. The same
approach is taken where tattoos representing
obscenities, terrorist or extremist ideologies, to those
that incite violence, threats or criminality, to those
that encourage discrimination based on race, creed,
sex, origin or any other form of intolerance.
Restrictions on access to public service on these
grounds would appear to be neither unreasonable
nor disproportionate.

In the present case, the Court established that there
was no law in the local legal system that supported
the imposition of the restriction that led to the
plaintiff being excluded from taking the public
service entrance examination. The disqualification
was based solely on aesthetic grounds; the
candidate was prevented from taking the examina-
tion simply because his tattoo would be visible when
wearing his work uniform. The tattoo contained no
symbolism that would offend against constitutional
norms or the military institution. In addition to having
no legal provision that would justify the restriction
imposed, the Full Court also declared the public
notice itself unconstitutional as the parameters
adopted to select candidates were biased,
discriminatory, and unreasonable. Thus, the Court
concluded that this document breached one of the
fundamental constitutional objectives of Brazil, i.e.,
the promotion of “the good of all, without prejudice
of origin, race, sex, colour, age and any other forms
of discrimination” (Article 3.1V of the Constitution).
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Brazil

Supplementary information:

- Articles 3.1V; 5.1V, 5.IX and 37.l of the Federal
Constitution;

- This case refers to Topic 838 of general
application: the constitutionality of the prohibition
established by a public notice to take up a public
office, service or role for candidates who have
certain types of bodily tattoo;

- Competitive public examinations or selection
processes for public offices are exams
established by the Federal Constitution for the
recruitment and admission of civil and military
servants. They are a method to secure effective
public administration on a merit-based
appointment system. The requirements for the
selection process, such as disciplines that will be
evaluated on the exam, fees, date of exam,
maximum age, etc., are pre-established in a
public notice.

Languages:

Portuguese, English (translation by the Court).

Identification: BRA-2017-3-008

a) Brazil / b) Federal Supreme Court / ¢) Full Court /
d) 22.09.2016 / e) Appeal against a non-unanimous
appellate decision as relief from judgment 1244 (AR
1244 EIl) / f) Right of paternity recognition and the
principle of human dignity / g) Diario da Justica
Eletrénico (Official Gazette), 63, 30.03.2017 / h).

Keywords of the systematic thesaurus:

5.3.1 Fundamental Rights — Civil and political rights —
Right to dignity.

5.3.33.1 Fundamental Rights - Civil and political
rights — Right to family life — Descent.

Keywords of the alphabetical index:

Child, establishment of descent from both parents /
Civil law, descent / Descent, action challenging
acknowledgement / Descent, interest of the child /
Descent, legal presumption / Descent, legitimate /
Descent, right to know, time-limit / Family member,
interpretation / Human person, dignity.

Headnotes:

Given the importance of the fundamental right to
search for genetic identity as an aspect of the right of
personality and consistently with the principle of
human dignity, every individual is entitled to have
their paternity recognised at any time.

Summary:

I. This case concerns an appeal from the Court’s
decision to dismiss a paternity suit along with an
inheritance claim.

The First Panel, adopting a literal reading of
Articles 340 to 347 of the repealed Civil Code
of 1916, held that it was impossible as a matter of law
to determine paternity which resulted from adultery.
The Panel stated that, according to the civil law, it
was the husband’s exclusive right to question a
child’s paternity when the child was born during
marriage. It further stated that the wife’s adultery and
her confession concerning who was the child’s
biological father would not be sufficient evidence to
rebut the legal presumption of paternity i.e., the
presumption that a child’s father is the man who is
married to the child’s mother when the child was
conceived or born. As the couple’s separation had not
been proven and the husband did not contest
paternity, the Court decided that it was not possible
set aside the paternity of the individual who registered
the child. Consequently, the presumption that the
child was the husband’s son prevailed.

The plaintiff alleged that there had been a mistake of
fact at the trial, as the court had stated that the
declarant on the plaintiff's birth certificate was his
mother’'s husband. In fact, there were two birth
certificates in the records in which the person named
by the plaintiff as his biological father was the
declarant. This implied an undisputable intention to
recognise his paternity.

Il. The Supreme Court accepted the appeal and
decided to vacate the First Panel's decision. In
reviewing the case, the Full Court acknowledged the
mistake of fact that the qualification and legal
assessment of the evidence produced in the case
were erroneous.

The Court admitted that the previous decision
accepted presumed paternity, although that finding
was contrary to the documentary and testimonial
evidence detailed in the record. It did so because the
decision was based on a literal interpretation of an
archaic and eminently sexist provision of the then-
current civil law. In this way, the Panel placed too
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great a weight on judicial procedure instead of on
individual rights, thus preventing the child from
having his true paternity recognised. Additionally, the
decision breached the principles of reasonableness
and human dignity, including the individual’'s right to
formalise his filial relationship with his true parent,
even if it stemmed from an adulterous relationship.
The Panel would have forgotten that the goal of all
judicial proceedings is to achieve justice that is the
reason why the judicial procedures should be not only
legal but also fair; settled case-law should not serve
as a dogma to sustain a flagrant injustice.

The Full Court concluded by holding that given the
importance of the fundamental right to search for
genetic identity as an aspect of the right of personality
and consistently with the principle of human dignity,
every individual is entitled to have their paternity
recognised at any time.

Supplementary information:

- Articles 340 to 347 of the Civil Code of 1916.
Languages:

Portuguese, English (translation by the Court).

Identification: BRA-2017-3-009

a) Brazil / b) Federal Supreme Court / c) Full Court /
d) 06.10.2016 / e) Direct Action for a declaration of
unconstitutionality 4983 (ADI 4983) / f) Vaquejada
and protection of the environment / g) Diario da
Justica Eletrdnico (Official Gazette), 87, 27.04.2017 /
h).

Keywords of the systematic thesaurus:

5.4.20 Fundamental Rights — Economic, social and
cultural rights - Right to culture.

5.5.1 Fundamental Rights — Collective rights — Right
to the environment.

Keywords of the alphabetical index:

Animal, protection / Animals, cruelty, prevention /
Constitutional Court, judgment, declaration of
unconstitutionality, effects / Cultural diversity, national
and regional / Cultural heritage, protection / Culture,
traditional / Declaration of unconstitutionality /
Environment, conservation / Law, regional / Right to
culture / Right to the environment.

Headnotes:

The state law that regulated the vaquejada as a
sporting and a cultural practice was unconstitutional.
Although the State is required to guarantee to all the
full exercise of the right to culture, further to the
fundamental right to environmental protection, cultural
manifestations that subject animals to cruelty are
prohibited.

Summary:

I. The Federal Prosecution filed a direct action of
unconstitutionality against the law of the State of
Ceara that regulated the vaquejada as a sporting and
cultural practice (Law 15.299/2013) claiming that it
subjected animals to ill and cruel treatment.

Vaquejada is an activity practiced in Brazilian rodeos,
in which a pair of cowboys riding their horses, try to
knock over a cow or a bull within a demarcated area
by pulling it by the tail.

Il. The Supreme Court allowed the claim and declared
the law unconstitutional. It concluded that the State’s
obligation to guarantee to all the full exercise of cultural
rights, encouraging the valorisation and the diffusion of
popular cultural manifestations, must observe the
fundamental right to environmental protection, which
prohibits practices that subject animals to cruelty.

In the case, two constitutional norms arising from
fundamental rights came into conflict: the protection
of fauna and flora as an aspect of the right to a
healthy and balanced environment; and, the right to
cultural manifestation, as an aspect of social
diversity (respectively, Articles 225.1.VII, and 215 of
the Constitution). In such cases, the Court tends to
privilege the collective interest, especially when
there is a situation of unequivocal cruelty to animals.
This was the position of the Court in the case of
Farra do Boi (cattle spree) and of Briga de Galo
(cockfighting).  Although both practices were
considered regional cultural manifestations, they
subjected the animals to great cruelty and, for this
reason, did not deserve constitutional protection.
This demonstrates that the Court's overriding
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concern is to maintain ecologically balanced
conditions for a healthier and safer life for the benefit
of today’s and tomorrow’s citizens.

According to the records, at the vaquejada, the
animal is cloistered, flogged — including by way of
electric shocks — and forced to escape rapidly when a
gate is opened in order to create the conditions for its
pursuit by cowboys. Chased by the competing
horsemen across an arena, the bull is snatched by its
tail in a sudden and violent way. The competitor
twists and tugs its tail until the bull falls on the ground
onto its backside so it is finally dominated. The
prosecution attached technical reports to the court
records that demonstrated how this was harmful to
the animal’s health. In addition to physical pain and
mental suffering, it caused fractured limbs, ruptured
ligaments and blood vessels, trauma to and
displacement of the tail joint including its removal,
which in turn could compromise the spinal cord and
spinal nerves,. The prosecution also presented
studies that indicated that the horses used in the
activity also suffered injuries and irreparable harm.

There was no possibility that the animal would not
suffer physical and mental violence when it was
exposed to such treatment. Neither was it possible
to create regulations capable of avoiding such
intentionally inflicted suffering without altering the
character of the activity itself. In addition to moral
issues relating to entertainment at the expense of
animal suffering, the Court has stated that the
vaquejada’s inherent cruelty could not permit of its
cultural value being given pre-eminence. Thus, the
Court stated that the meaning of the expression
“cruelty” in the final part of item VII of Article 225.1 of
the Constitution includes torture and ill-treatment of
cattle.

Supplementary information:

- Articles 215 and 225.1.VIl of the Federal
Constitution;

- Law 15.299/2013 of the State of Ceara.

Languages:

Portuguese, English (translation by the Court).

Identification: BRA-2017-3-010

a) Brazil / b) Federal Supreme Court / ¢) Full Court /
d) 08.06.2017 / e) Direct action for a declaration of
constitutionality 41 (ADC 41) / f) Competitive civil-
service examination and racial quotas for black
candidates / g) Diario da Justica Eletrénico (Official
Gazette), 205, 17.8.2017 / h).

Keywords of the systematic thesaurus:

4.6.9.1 Institutions — Executive bodies — The civil
service — Conditions of access.

5.2.2.2 Fundamental Rights — Equality — Criteria of
distinction — Race.

5.2.3 Fundamental Rights — Equality — Affirmative
action.

5.4.2 Fundamental Rights - Economic, social and
cultural rights — Right to education.

Keywords of the alphabetical index:

Entrance examination, entry to public service [
Institution, higher education, autonomy / Minority,
ethnic, protection, positive discrimination / Racial
discrimination, protection, principle / Racism.

Headnotes:

Law 12.990/2014 is constitutional as it reserves 20%
of positions offered in competitive civil service exams
for appointment to offices in the Federal Government
for black candidates.

Subsidiary criteria  of hetero-identification are
legitimate to combat false i.e., abusive or fraudulent,
self-declarations, as long as they respect human
dignity and guarantee an adversarial proceeding and
the effective right to be heard.

Summary:

I. This case refers to a direct action filed by the
Federal Council of the Brazilian Bar Association to
declare constitutional Law 12.990/2014. This legal act
reserved 20% of positions offered in competitive civil
service examinations to offices in the Federal
Government to black candidates.

The constitutionality of Law 12.990/2014 was
guestioned on the grounds that reserving positions for
black candidates in civil service exams breached the
right to equality and the prohibition of discrimination
(Articles 5.caput and 3.1V of the Constitution), due
to the creation of a discriminatory criterion — the
candidate’s race — as part of the selection process.
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This affirmative action was also said to infringe
the principles of open competition and efficiency
(Article 37.caput and 37.11 of the Constitution); since
those candidates most qualified should be recruited
regardless of their personal characteristics. Finally,
the measure was said to violate the principle of
proportionality, since the black population’s difficulty
in accessing public office stemmed from education,
for which an affirmative action already existed, and
not from the selection process to fill positions in the
public sector.

Il. The Supreme Court granted the declaratory claim
and held Law 12990/2014 to be constitutional. The
Court explained that the constitutional order rejected
all forms of prejudice and discrimination, and imposed
on the State the duty to act positively to combat
racism and reduce social imbalances (Articles 3.1II,
5.caput and 5.XLII, of the Constitution). In this
context, the Court asserted that affirmative action are
public policies, that seek to secure the right to
equality, which prohibits unjustified disparities and
hierarchies between individuals. Such action also
repair historical, economic and social injustices, as
well as impose respect for individual differences.

The Rapporteur Justice explained that, in the
contemporary world, equality is expressed in three
dimensions:

- Formal, which prevents the law from establishing
discriminatory privileges and treatment;

- Material, which corresponds to the need to
redistribute power, wealth and social well-being;
and,

- Equality as recognition, meaning respect for
minorities.

Accordingly, Law 12.990/2014 expressed equality in
these three dimensions. The Justice when on to state
that inequality established by this affirmative action is
legitimate as it is consistent with the principle of equal
protection. He also emphasised that the law is based
on the need to overcome structural and institutional
racism that still exists in Brazilian society, and in
order to guarantee material equality among citizens
through securing the better distribution of social
assets and securing greater recognition of and black
citizens.

While Brazil has significant multiracial population, co-
existence between its white and black citizens was
predominantly characterised in subaltern relations
with black people being underrepresented among the
richest in society and overrepresented among the
poorest. In this scenario, reserving positions for black
candidates in competitive civil service examinations
has as its goal increased social inclusion through

helping to secure these prestigious positions by a
group historically neglected in the distribution of
resources and power in society. As such it seeks to
secure equality of opportunity for black and white
citizens. Furthermore, this policy aims to overcome
racial stereotypes, thereby increasing the black
population’s self-esteem, reducing prejudice and
discrimination, enhancing pluralism and promoting
diversity in public administration.

The Full Court dismissed the alleged infringement of
the open competition principle. Reversing positions for
black applicants did not exempt them from being
approved for appointment via the public office selec-
tion process. Thus, it maintained free competition as
the basis for access to public sector appointments,
with equal opportunity for all candidates irrespective of
their personal characteristics in the selection process.
In addition, the incorporation of “race” as a selection
criterion, instead of violating the principle of efficiency,
helped to enhance it by creating a “representative”
public service, which is then capable of ensuring that
the opinions and interests of the entire population are
considered in state decisions, while also reflecting the
reality of the country’s population.

Furthermore, the law did not breach the principle of
proportionality. The existence of affirmative action for
black citizens in public universities does not have an
impact on the reservation of positions in competitive
civil service examinations, nor does it generate
a double advantage for its beneficiaries. This is
because not all offices and public sector jobs
require a college degree, nor will the beneficiary of
affirmative action in the public service have
necessarily benefited from quotas in public
universities. In addition, other factors prevent black
citizens from competing on an equal basis in
selection processes for public offices e.g., lack of
financial conditions for acquiring educational material,
for attending preparatory courses or for dedicating
themselves exclusively to study, as well as the
persistence of prejudice. The Court also held that the
proportion of 20% was reasonable as a significant
proportion of available posts were to remain
accessible via free competition. Moreover, the policy
was moderate as: it had a transitional character
(10 years); it established annual monitoring of results;
and, it applied methods of ethnic-racial identification
compatible with the principle of human dignity, as well
as providing fraud control mechanisms.

The Justices considered that the use of subsidiary
criteria for hetero-identification to combat fraud or
other abuses in candidate’s self-declarations was
legitimate, as long as it respected human dignity and
it guaranteed an adversary proceeding and the right
to be heard e.g., a self-declaration made in-person
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before the exam committee; the production of
photographs; and candidate interviews to be carried
out by examination boards with a diverse constitution.

In order to guarantee the affirmative action policy’s
efficacy, the Federal Government ought to apply the
percentage reservation for all phases of, and
positions offered in, public office selection processes,
and not only those provided for in respect of those
invited to take part in the competitive examination. In
addition, available positions could not be divided
according to a required specialisation in order to
circumvent the affirmative action policy, which only
applies when there are more than two openings.
Finally, the order of classification obtained through
the application of the criteria of alternation and
proportionality in nominating approved candidates
should take effect throughout the beneficiary’s
functional career, for instance, influencing any
promotions and withdrawals.

Supplementary information:

- Articles 3.11l, 3.1V, 5.caput, 5.XLII, 37.caput and
37.1l of the Federal Constitution;
- Law 12.990/2014.

Languages:

Portuguese, English (translation by the Court).

Bulgaria
Constitutional Court

Important decisions

Identification: BUL-2017-3-001

a) Bulgaria / b) Constitutional Court / c) / d)
13.10.2016 / e) 13/2015 / f) / g) Darzhaven vestnik
(Official Gazette), 83, 21.10.2016 / h) CODICES
(Bulgarian, English).

Keywords of the systematic thesaurus:

3.9 General Principles — Rule of law.

5.2.2.9 Fundamental Rights — Equality — Criteria of
distinction — Political opinions or affiliation.
5.3.13.1.3 Fundamental Rights - Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Scope — Criminal proceedings.
5.3.38.1 Fundamental Rights — Civil and political
rights — Non-retrospective effect of law — Criminal
law.

Keywords of the alphabetical index:

Criminal liability, limitation period / Penal prosecution,
exclusion / Peace and humanity, crimes against.

Headnotes:

There is no mechanism within the Constitution which
would prevent the legislator from enlarging the range
of crimes to which the statute of limitations is not
applicable, providing any such step is in line with the
principle of a democratic state under the rule of law.

The principle of equality before the law, as a
fundamental right which must be respected and
applied in a non-discriminatory fashion by the
legislation, is woven into the very fabric of the state
committed to the rule of law. An amendment to the
Criminal Code which resulted in the perpetrators of
the crimes set out in it being treated in a different
fashion on the grounds of the special social status of
some of the perpetrators, and which also resulted in
inequality between perpetrators of identical social
status on the basis of the point in time when the
crime was perpetrated, is not compliant with the
Constitution. Conclusions of inequality between
citizens on the basis of political affiliation or social
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status in violation of Article 6 of the Constitution may
also be drawn from the possibility opened up by the
amendment of different treatment of the accomplices
to these particular crimes.

Summary:

I. The Constitutional Court was asked by the
Prosecutor-General, the applicant in this matter, to
assess the constitutionality of paragraph 2 of the Act
Amending the Criminal Code (AACC) (promulgated,
DV, no.74/26.09.2015), whereby subparagraph 2
was incorporated within Article 79.2 of the Criminal
Code (promulgated, DV, no.26/02.04.1968 with
following supplements, DV, no. 47/21.06.2016), plus
the Transitional and Concluding Provisions (TCP) in
paragraphs 35 and 36 of the Act Amending the
Criminal Code (promulgated, DV, no. 74/26.09.2015).

Article 79.2 of the Criminal Code is a codification of
the rule that the statute of limitation does not apply to
crimes against peace and humanity and (which is
new) serious criminal offences under Sections I, II, IV
and V of Chapter Two; Sectionsl, Il and Il of
Chapter Three; Section lll of Chapter Eleven of the
Special Part of the Criminal Code, which were
committed in the period from 9 September 1944 to
10 November 1989 by members of governing bodies
of the Bulgarian Communist Party and by third parties
who were assigned managerial or party functions.

The two transitional and concluding provisions —
paragraphs 35 and 36 of the AACC — are consistent
with Article 79.2 of the Criminal Code, as amended
and supplemented. Under paragraph 35 of the AACC
Transitional and Concluding Provisions, Article 79.2.2
of the Criminal Code will also apply to crimes in
respect of which the limitation period has already
elapsed. Paragraph 36 also allows for the re-opening
of criminal cases for crimes under Article 79.2.2
which have concluded due to the expiry of the
limitation period.

The applicant claimed that the exclusion from penal
prosecution by the statutory limitations as codified in
paragraph 2 of the AACC under Article 79.2.2 of the
Criminal Code and the way in which the exclusion
was reiterated by paragraphs 35 and 36 of the AACC
Transitional and Concluding Provisions, were
incompatible with the underlying principles as set
forth in Chapter One of the Constitution.

Il. The Constitutional Court declared unconstitutional
Article 79.2.2 of the Criminal Code (promulgated, DV,
no. 26/02.04.1968, amended, DV, no. 47/21.06.2016)
and paragraphs 35 and 36 of the Transitional and
Concluding Provisions of the Act Amending the
Criminal Code (promulgated, DV, no. 74/26.09.2015).

Article 31.7 of the Constitution, in line with the
international standard of limitation, approves the non-
applicability of statutory limitations solely in respect of
crimes against peace and humanity. There is no
mechanism within the Constitution which would
prevent the legislator from widening the range of
crimes to which limitation did not apply, providing any
such step was in line with the principle of a
democratic state under the rule of law — a principle by
which all constitutional democracies are bound.

The dispensation of justice in the transition is not an
ultimate goal but rather a gear to achieve the goal —
the rule of law. It is the rule of law that gives the
feeling of morality and justice. It is the rule of law that
changes the approach in justice by a shift of
emphasis from sanction to prevention and deterrence
of repetition. The rule of law should be understood in
a broader way to encompass, along with the effective
dispensation of justice, the safeguarding of the
respect of fundamental rights such as fair trial,
equality before the law, prohibition of discrimination
and the exclusion of retroactive legislation.

Viewed as a whole, the Criminal Code amendment
under dispute clashes with the principle of a state
committed to the rule of law. It extends the non-
applicability of the statutory limitation period, not only to
crimes against peace and humanity and the exemption
from prosecution and enforcement in regard to such
crimes which is binding on the country as a result of the
international instruments to which it is party and the
express provision of Article 31.7 of the Constitution, but
also to other serious crimes that were committed during
the totalitarian rule of the state between 9 September
1944 and 10 November 1989. The amendment was
also given retroactive effect in terms of crimes where
the limitation period had elapsed.

The Constitutional Court found that the applicant’s
challenge of the constitutionality of Article 79.2.2 of the
Criminal Code (in particular its non-compliance with
Article 6 of the Constitution) was tenable. It upheld his
reasoning and it also upheld its jurisprudence that
there should be no legal curtailment of rights on the
grounds of political affiliation or position held. The
Constitutional Court could discern no reason to diverge
from this view in the case under consideration.

Languages:

Bulgarian, English.




396 Canada

Canada
Supreme Court

Important decisions

Identification: CAN-2017-3-004

a) Canada / b) Supreme Court / ¢) / d) 02.11.2017 /
e) 36664 / f) Ktunaxa Nation v. British Columbia
(Forests, Lands and Natural Resource Operations) /
g) Canada Supreme Court Reports (Official Digest),
2017 SCC 54, [2017] 2 S.C.R. 386 / h) http://scc-
csc.lexum.com/scc-csc/en/nav.do;  [2017] S.C.J.
no. 54 (Quicklaw); CODICES (English, French).

Keywords of the systematic thesaurus:

5.3.20 Fundamental Rights — Civil and political rights
- Freedom of worship.

5.5.5 Fundamental Rights — Collective rights — Rights
of aboriginal peoples, ancestral rights.

Keywords of the alphabetical index:

Constitutional law, Canadian Charter of rights and
freedoms, freedom of religion, beliefs, protection /
Crown, duty to consult and accommodate.

Headnotes:

Section 2.a of the Canadian Charter of Rights and
Freedoms (hereinafter, the “Charter”) provides that
everyone has the right to “freedom of conscience and
religion”. This right protects the freedom of individuals
and groups to hold and manifest religious beliefs, but
the state is not obliged to protect the object of beliefs
or the spiritual focal point of worship.

Section 35 of the Constitution Act, 1982 provides that
“[tihe existing aboriginal and treaty rights of the
aboriginal peoples of Canada are hereby recognised
and affirmed”. Depending on the circumstances,
Section 35 may require the Crown to consult and
accommodate aboriginal interests, but does not give
unsatisfied claimants a veto. Where adequate
consultation has occurred, a project to use or develop
lands may proceed without the consent of the
aboriginal group concerned.

Summary:

I. The Ktunaxa are an aboriginal people whose
traditional territories include a valley that they call
Qat’'muk. Qat'muk is a place of spiritual significance
for them because it is home to Grizzly Bear Spirit, a
principal spirit within Ktunaxa religious beliefs. The
proponent Glacier Resorts sought provincial
government approval to build a year-round ski resort
in Qat'muk. The Ktunaxa were consulted and raised
concerns. The resort plan was changed to add new
protections for Ktunaxa interests. The Ktunaxa
remained unsatisfied, but committed themselves to
further consultation. Late in the process, the Ktunaxa
adopted the position that accommodation was
impossible because the project would drive Grizzly
Bear Spirit from Qat'muk and therefore irrevocably
impair their religious beliefs and practices. After
efforts to continue consultation failed, the responsible
provincial ~Minister declared that reasonable
consultation had occurred and approved the project.

The Ktunaxa brought a petition for judicial review of
the approval decision on the grounds that the project
would violate their constitutional right to freedom of
religion guaranteed by Section 2.a of the Charter, and
that the Minister’'s decision breached the Crown’s
duty of consultation and accommodation under
Section 35 of the Constitution Act, 1982. The
chambers judge dismissed the petition, and the Court
of Appeal affirmed that decision.

Il. Seven judges of the Supreme Court dismissed the
appeal, finding that the Minister's decision does not
violate the right to freedom of religion, because the
decision infringes neither the Ktunaxa’'s freedom to
hold their beliefs nor their freedom to manifest those
beliefs.

To establish an infringement of the right to freedom of
religion, the claimant must demonstrate (1) that he or
she sincerely believes in a practice or belief that has
a nexus with religion, and (2) that the impugned state
conduct interferes, in a manner that is non-trivial
or not insubstantial, with his or her ability to act in
accordance with that practice or belief. In this case,
the Ktunaxa sincerely believe in the existence and
importance of Grizzly Bear Spirit. They also believe
that permanent development in Qat'muk will drive this
spirit from that place.

The Court was of the view, however, that the second
part of the test is not met. The Ktunaxa are not
seeking protection for the freedom to believe in
Grizzly Bear Spirit or to pursue practices related to it.
Rather, they seek to protect the presence of Grizzly
Bear Spirit itself and the subjective spiritual meaning
they derive from it. This is a novel claim that would
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extend Section 2.a beyond its scope and would put
deeply held personal beliefs under judicial scrutiny.
The state’s duty under Section 2.a is not to protect
the object of beliefs or the spiritual focal point of
worship, such as Grizzly Bear Spirit. Rather, the
state’s duty is to protect everyone’s freedom to hold
such beliefs and to manifest them.

In addition, the Court concluded that the Minister’s
decision that the Crown had met its duty to consult and
accommodate under Section 35 of the Constitution
Act, 1982 was reasonable. The record here supports
the reasonableness of the Minister's conclusion. The
Ktunaxa spiritual claims to Qatmuk had been
acknowledged from the outset. Negotiations spanning
two decades and deep consultation had taken place.
Many changes had been made to the project to
accommodate the Ktunaxa'’s spiritual claims. At a point
when it appeared all major issues had been resolved,
the Ktunaxa adopted a new, absolute position that no
accommodation was possible because permanent
structures would drive Grizzly Bear Spirit from
Qat'muk. The Minister sought to consult with the
Ktunaxa on the newly formulated claim, but was told
that there was no point in further consultation. The
process protected by Section 35 was at an end.

Ultimately, the consultation was not inadequate. The
Minister engaged in deep consultation on the spiritual
claim. Moreover, the record does not establish that no
accommodation was made with respect to the
spiritual right. While the Minister did not offer the
ultimate accommodation demanded by the Ktunaxa —
complete rejection of the ski resort project — the
Crown met its obligation to consult and accom-
modate. Section 35 guarantees a process, not a
particular result. There is no guarantee that, in the
end, the specific accommodation sought will be
warranted or possible. Section 35 does not give
unsatisfied claimants a veto.

[ll. In a concurring opinion, two judges also dismissed
the appeal, but would have found that the Minister’s
decision infringed the right to religious freedom
because it interferes with the Ktunaxa’s ability to act
in accordance with their religious beliefs or practices
in a manner that is more than trivial or insubstantial.
The Minister's decision is reasonable, however,
because it reflects a proportionate balancing between
the Ktunaxa’'s Section 2.a Charter right and the
Minister's statutory objectives. The two judges were
also in agreement with the majority judges that the
Minister reasonably concluded that the duty to consult
and accommodate the Ktunaxa under Section 35 of
the Constitution Act, 1982.

Languages:

English, French (translation by the Court).

Identification: CAN-2017-3-005

a) Canada / b) Supreme Court / ¢) / d) 08.12.2017 /
e) 37118 / f) R. v. Marakah / g) Canada Supreme
Court Reports (Official Digest), 2017 SCC 59, [2017]
xS.C.R.xxx [/ h) http://scc-csc.lexum.com/scc-
csclen/nav.do; [2017] S.C.J. no.59 (Quicklaw);
CODICES (English, French).

Keywords of the systematic thesaurus:

3.17 General Principles — Weighing of interests.
5.1.1 Fundamental Rights - General questions -
Entitlement to rights.

5.3.13.17 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Rules of evidence.

5.3.32.1 Fundamental Rights — Civil and political
rights — Right to private life - Protection of personal
data.

5.3.36.3 Fundamental Rights — Civil and political
rights — Inviolability of communications — Electronic
communications.

Keywords of the alphabetical index:

Constitutional right, violation / Canadian Charter of
rights, search and seizure, standing to challenge
search and admission of evidence, cellphone, text
messages.

Headnotes:

Under Section 8 of the Canadian Charter of Rights
and Freedoms (hereinafter, the “Charter”) provides,
“le]veryone has the right to be secure against
unreasonable search or seizure”. An accused can, in
some cases, have a reasonable expectation of
privacy in a text message conversation recovered on
an accomplice’s mobile device and therefore standing
to challenge the search and admission of that
evidence under Section 8.
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Summary:

I. The accused sent text messages to an accomplice
regarding illegal transactions in firearms. The police
seized the accused’s BlackBerry and the accomplice’s
iPhone, searched both devices, and found incrimina-
ting text messages. The Crown charged the accused
and sought to use the text messages as evidence
against him. At trial, the accused argued that the
messages should not be admitted against him
because they were obtained in violation of his
Section 8 Charter right. The application judge held that
the text messages recovered from the accused’s
BlackBerry could not be used against him, but that the
accused had no standing to argue that the text
messages recovered from the accomplice’s iPhone
should not be admitted. The judge admitted the text
messages and convicted the accused. A majority of
the Court of Appeal dismissed the appeal.

II. A majority of four judges of the Supreme Court
allowed the appeal, set aside the convictions and
entered acquittals. The majority held that text
messages that have been sent and received can, in
some cases, attract a reasonable expectation of
privacy and therefore can be protected against
unreasonable search or seizure under Section 8.
Whether a claimant had a reasonable expectation of
privacy must be assessed in the totality of the
circumstances. To claim Section 8 protection,
claimants must establish that they had a direct
interest in the subject matter of the search, that they
had a subjective expectation of privacy in that subject
matter and that their subjective expectation of privacy
was objectively reasonable. Only if a claimant's
subjective expectation of privacy was objectively
reasonable will the claimant have standing to argue
that the search was unreasonable.

A number of factors may assist in determining
whether it was objectively reasonable to expect
privacy in different circumstances, including:

1. the place where the search occurred whether it
be a real physical place or a metaphorical chat
room;

2. the private nature of the subject matter, that
is whether the informational content of the
electronic conversation revealed details of the
claimant's lifestyle or information of a
biographical nature; and

3. control over the subject matter.

Control is not an absolute indicator of a reasonable
expectation of privacy, nor is lack of control fatal to a
privacy interest. It is only one factor to be considered
in the totality of the circumstances. Control must be
analysed in relation to the subject matter of the

search, which in this case was an electronic
conversation. Individuals exercise meaningful control
over the information that they send by text message
by making choices about how, when, and to whom
they disclose the information. An individual does not
lose control over information for the purposes of
Section 8 simply because another individual
possesses it or can access it. Nor does the risk that a
recipient could disclose an electronic conversation
negate a reasonable expectation of privacy in an
electronic conversation. Therefore, even where an
individual does not have exclusive control over his or
her personal information, only shared control, he or
she may yet reasonably expect that information to
remain safe from state scrutiny.

In this case, the accused had a reasonable
expectation of privacy in the text messages recovered
from the accomplice’s iPhone. First, the subject
matter of the alleged search was the electronic
conversation between the accused and the
accomplice. Second, the accused had a direct
interest in that subject matter. He was a participant in
that electronic conversation and the author of the
particular text messages introduced as evidence
against him. Third, he subjectively expected the
conversation to remain private. Fourth, his subjective
expectation was objectively reasonable; each of the
three factors relevant to objective reasonableness in
this case support this conclusion. Notably, the
accused exercised control over the informational
content of the electronic conversation and the manner
in which information was disclosed. The risk that the
accused could have disclosed it, if he chose to, does
not negate the reasonableness of the accused’'s
expectation of privacy. Therefore, the accused had
standing to challenge the search and the admission
of the evidence of the text messages recovered from
the accomplice’s iPhone.

On balance, the majority held that society’s interest in
the adjudication of the case on the merits did not
outweigh the seriousness of the Charter-infringing
conduct and its impact on the accused’s interests.
Therefore, the admission of the evidence would bring
the administration of justice into disrepute and must
be excluded under Section 24.2 of the Charter.

Ill. One judge agreed to allow the appeal, largely for
the same reasons as the majority judges. Although he
also shared the concerns raised by the dissenting
judges, he held that those concerns did not arise on
the facts of this case.

The two dissenting judges held that the accused did
not have a reasonable expectation of personal
privacy in his text message conversations with the
accomplice, because of the accused’s total lack of
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control over them. Therefore, the accused did not
have standing to challenge the search of the
accomplice’s phone under Section 8.

Supplementary information:

In the companion appeal, R. v. Jones, 2017 SCC 60,
[2017] 2 S.C.R. 695, the accused sought to exclude
at trial text messages records from a telecom-
munications service provider on the basis that
obtaining them by means of a production order under
the Criminal Code contravened his Section 8 Charter
right. A majority of five judges of the Supreme Court
held that the accused had a reasonable expectation
of privacy in the text messages and thus standing
under Section 8 to challenge the production order.
However, the majority upheld the production order
and therefore dismissed the accused’s appeal.

Languages:

English, French (translation by the Court).

Identification: CAN-2017-3-006

a) Canada / b) Supreme Court / ¢) / d) 21.12.2017 /
e) 37168 / f) R. v. Boutilier / g) Canada Supreme
Court Reports (Official Digest), 2017 SCC 64, [2017]
xS.C.R.xxx [ h) http://scc-csc.lexum.com/scc-
csc/en/nav.do; [2017] S.C.J. no.64 (Quicklaw);
CODICES (English, French).

Keywords of the systematic thesaurus:

5.3.3 Fundamental Rights — Civil and political rights -
Prohibition of torture and inhuman and degrading
treatment.

5.3.5.1 Fundamental Rights - Civil and political rights
- Individual liberty — Deprivation of liberty.

Keywords of the alphabetical index:

Criminal law, sentencing / Dangerous offender,
designation / Prison, sentence, indeterminate
detention.

Headnotes:

Under Section 7 of the Canadian Charter of Rights
and Freedoms (hereinafter, the “Charter”) provides,
“[elveryone has the right to life, liberty and security of
the person”. Section 753.1 of the Criminal Code,
which lists the statutory requirements that must be
met before a court can designate an offender as
dangerous, does not preclude a sentencing judge
from considering future treatment prospects before
designating an offender as dangerous and therefore
is not overbroad under Section7 of the Charter.
Section 753.4.1 of the Criminal Code, which relates to
the sentencing of a dangerous offender, is also not
overbroad under Section 7 of the Charter, since it
limits the availability of an indeterminate detention to
a narrow group of offenders that are dangerous per
se. In addition, Section 753.4.1 does not lead to a
grossly disproportionate sentence, and therefore
does not infringe Section 12 of the Charter, according
to which “[e]veryone has the right not to be subjected
to any cruel and unusual treatment or punishment”,
since it does not presumptively impose indeterminate
detention and does not prevent the sentencing judge
from imposing a fit sentence.

Summary:

I. The accused pleaded guilty to six criminal charges
arising out of a robbery. The prosecution brought an
application seeking his designation as a dangerous
offender and the imposition of a sentence of
indeterminate detention. The accused challenged the
constitutional validity of Section 753.1 and 753.4.1 of
the Criminal Code under Sections 7 and 12 of the
Charter. The sentencing judge found that Section 753.1
was unconstitutionally overbroad, but he suspended
the declaration of invalidity. He then held that the
accused was a dangerous offender and sentenced him
to an indeterminate detention. The Court of Appeal held
that the sentencing judge had erred in finding
Section 753.1 to be overbroad, but agreed with the
sentencing judge that Section 753.4.1 did not violate
Sections 7 and 12 of the Charter.

II. In a majority decision, the Supreme Court
dismissed the appeal. Section 753.1 of the Criminal
Code does not violate Section 7 of the Charter. To
obtain a designation of dangerousness resulting from
violent behaviour, the prosecution must demonstrate
beyond a reasonable doubt, inter alia, that the
offender represents a threat to the life, safety or
physical or mental well-being of other persons. Before
designating a dangerous offender, a sentencing judge
must be satisfied on the evidence that the offender
poses a high likelihood of harmful recidivism and that
his or her conduct is intractable. Through these two
criteria, Parliament requires sentencing judges to
conduct a prospective assessment of dangerousness.
All of the evidence adduced during a dangerous
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offender hearing must be considered at both the
designation and penalty stages of the sentencing
judge’s analysis. At the designation stage, treatability
informs the decision on the threat posed by an
offender, whereas at the penalty stage, it helps
determine the appropriate sentence to manage this
threat. A prospective assessment of dangerousness
ensures that only offenders who pose a tremendous
future risk are designated as dangerous and face the
possibility of being sentenced to an indeterminate
detention. A provision imposing an indeterminate
detention is therefore not overbroad if it is carefully
confined in its application to those habitual criminals
who are dangerous to others.

Section 753.4.1 of the Criminal Code does not
infringe Section 7 of the Charter. It does not create a
presumption that indeterminate detention is the
appropriate sentence — the sentencing judge is under
the obligation to conduct a thorough inquiry that
considers all the evidence presented during the
hearing in order to decide the fittest sentence for the
offender.

Section 753.4.1 does not infringe Section 12 of the
Charter. Properly read and applied, Section 753.4.1
does not impose an onus, a rebuttable presumption,
or mandatory sanctioning. It provides guidance on
how a sentencing judge can properly exercise his or
her discretion in accordance with the applicable
objectives and principles of sentencing. Sentencing
principles and mandatory guidelines outlined in
Section 718 to 718.2 of the Criminal Code apply to
every sentencing decision. Parliament is entitled to
decide that protection of the public is an enhanced
sentencing objective for individuals who have been
designated as dangerous. This does not mean that
this objective operates to the exclusion of all others.
Indeterminate detention is only one sentencing option
among others: the sentencing alternatives listed in
Section 753.4 encompass the entire spectrum of
sentences contemplated by the Criminal Code. In
order to properly exercise his or her discretion under
Section 753.4, the sentencing judge must impose the
least intrusive sentence required to achieve the
primary purpose of the scheme. Nothing in the
wording of Section 753.4.1 removes the obligation
incumbent on a sentencing judge to consider all
sentencing principles in order to choose a sentence
that is fit for a specific offender.

In this case, although the sentencing judge committed
an error of law, since he failed to consider the
accused’s treatment prospects before designating
him as a dangerous offender, this error has not
resulted in a substantial wrong or miscarriage of
justice and does not change the sentencing judge’s
conclusion regarding the accused’s dangerousness.

lll. In a dissenting opinion on the issue of the
constitutionality of Section 753.4.1, one judge is of
the opinion that this provision should be declared to
be of no force and effect as it violates Section 12 of
the Charter and cannot be saved by Section 1.

By demanding a singular focus on public safety,
Section 753.4.1 imposes indeterminate detention in
cases where it is grossly disproportionate to the
sentence mandated by the sentencing principles in
the Criminal Code and the public protection objective
of the dangerous offender scheme. Indeterminate
detention is so excessive as to outrage standards of
decency in cases where the offender's degree of
responsibility and the gravity of the predicate offence
are on the low end of the spectrum, especially where
alternative measures, including lengthy sentences of
incarceration with long term supervision orders,
permit public safety concerns to be addressed.

Languages:

English, French (translation by the Court).
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Costa Rica
Supreme Court of Justice

Important decisions

Identification: CRC-2017-3-003

a) Costa Rica / b) Supreme Court of Justice / c)
Constitutional Chamber / d) 22.09.2017 / e) 2017-
14918 /f) / g) / h) CODICES (Spanish).

Keywords of the systematic thesaurus:

5.3.18 Fundamental Rights — Civil and political rights
- Freedom of conscience.

5.3.20 Fundamental Rights — Civil and political rights
- Freedom of worship.

5.3.43 Fundamental Rights — Civil and political rights
- Right to self fulfilment.

Keywords of the alphabetical index:

Personality, right to have and develop / Religion,
wearing of the kippa, school.

Headnotes:

The use of the kippa is a constitutionally protected
right under the freedom of worship and the right to
have and develop a personality. These fundamental
rights may only be restricted in accordance with:

i.  Article 75 of the Constitution, which establishes
the powers of the state to allow forms of worship
“that do not contravene universal morality or
good customs”; and

ii. Article 28, which establishes the right to have
and develop a personality — it sets out, among
other things: “[plrivate actions that do not harm
public morality or public order, or that do not
cause damage to third parties, are outside the
scope of the law”.

The voluntary or mandatory use of certain objects
that persons employ to profess and express to others
a certain religious belief is part of the freedom of
worship.

Any measure that restricts the freedom of worship
must be legitimate and justified for the protection of
the right of others.

Summary:

The plaintiff complained that the school authorities
prohibited him from wearing a kippa on school
premises.

The school regulations prohibit students from using or
wearing items that are not part of the school uniform,
such as piercings or expanders, rings, chains, laces,
necklaces, bracelets, rosaries, as well as berets, caps
and make-up. A teacher may prohibit these and other
items where they are not part of the school uniform.

The plaintiff's mother formally questioned the school’s
restriction on her son’s kippa. In reply, the school
authorities requested to be informed of the days of
religious observance of the use of the kippa. In
accordance with the Hasidic movement of Orthodox
Judaism, to which the plaintiff has converted, its use
is mandatory at all times. The mother insisted that
there could be no limit on its use, as it is part of his
religious expression and Jewish identity. The plaintiff
who is a minor, filed a writ of amparo before the
Constitutional Chamber of the Supreme Court in
order to protect his freedom of worship.

The Constitutional Chamber found that such
limitations are a breach of Constitutional rights.
Article 75 of the Constitution and the Chamber’s
precedents (Decisions of the Constitutional
Chamber nos. 1996-3499 and 2017-00228) provide
the individual with the requisite protection of the
freedom of religion and worship; this includes the
right to not be forced to abandon such religion or
worship. Moreover, there is a right to profess such
beliefs and to worship in accordance with one’s
creed, and to behave in accordance with such beliefs
or creed in society.

The voluntary or mandatory use of certain objects
that persons employ to profess and express a certain
religious belief to others is part of the freedom
of worship. The plaintiff, as a practising Hasidic
Orthodox Jew, as a male and as part of his Jewish
identity, must observe the usage of the kippa. The
Court agreed on its importance after analysing the
history of the kippa in the Jewish religion. For the
Jewish community, the kippa is a form of worship and
a religious symbol. Therefore, the Court held that,
based on the freedom of worship and the freedom to
develop a personality, the Jewish observance of the
kippa is constitutionally protected. Moreover, The
Court affirmed that its use stays within other limits laid
down by the Constitution, as it does not affect the
morality, the good customs, and other fundamental
rights of third parties.
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Furthermore, the Constitutional Chamber analysed
the reasonableness of the school's measure as a
measure for the protection of other students’ funda-
mental rights. This analysis (based on the test set out
in Decision no. 2013-1276) demonstrates the lack of
legitimacy of the prohibition, as the kippa would not
impinge on the morality, the good customs or the
fundamental rights of other students.

In a note attached to the decision, Justice Hernandez
Gutiérrez argued that the case should strictly deal
with the restrictions imposed by school authorities on
the right of the plaintiff to use the kippa and whether
or not this violated his Constitutional rights. In this
context, the Court should protect the plaintiff, but only
on such grounds.

Cross-references:
Supreme Court of Justice:

- Decision no. 1996-3499 establishes that the
freedom of religion allows an individual to decide
whether or not to manifest or express a religion,
as well as to practise such beliefs, as long as it
does not impinge on the moral and public order,
or on the fundamental rights and liberties of
others (Article 28 of the Constitution).

- Decision no. 2017-00228, similarly, establishes
the following. Article 75 of the Constitution in its
general meaning compounds a complex variety
of powers. At the individual level, it holds the
freedom of conscience to be the right to demand
from the State restraint and protection against
attacks from other persons or public agencies.
An individual may follow his or her own beliefs,
and cannot be forced to observe any practices
that contradict them. The freedom provides, at
the societal level, the right to manifest or display
one’s creed.

- Decision no. 2013-1276 interprets the elements
of reasonableness of public measures. The
decision states that certain standards must
be met, such as legitimacy, suitability, necessity
and proportionality. As to legitimacy, the
intended purpose of the measure must, at least,
not be legally prohibited.

Languages:

Spanish.

Croatia
Constitutional Court

Important decisions

Identification: CRO-2017-3-008

a) Croatia / b) Constitutional Court / c) / d)
11.07.2017 / e) U-III-1816/2017 / f) / g) Narodne
novine (Official Gazette), 98/17 / h) CODICES
(Croatian).

Keywords of the systematic thesaurus:

5.3.13 Fundamental Rights — Civil and political rights
- Procedural safeguards, rights of the defence
and fair trial.

5.3.13.2 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial - Effective remedy.

5.3.39 Fundamental Rights — Civil and political rights
- Right to property.

Keywords of the alphabetical index:

European Court of Human Rights, judgment,
execution.

Headnotes:

When judgments of the European Court of Human
Rights are being enforced, individual measures are
selected depending on the identified violation and the
way in which the violation came about. The main
objective of such measures is to put an end to the
violation and to remedy its consequences, placing the
applicant, to the extent possible, in the position in
which he would have been had the requirements of
the European Court of Human Rights been observed.

Summary:

In DzZini¢ v. Croatia, the European Court of Human
Rights found that a breach of Article 1 Protocol 1 ECHR
had occurred, as a result of restraint measures issued
in criminal proceedings which had prevented the
applicant from alienating or encumbering his real
property pending a judgment on his criminal culpability.
Following the revocation of the restraint measure, the
judgment of the European Court of Human Rights was
enforced and the applicant was no longer a victim
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of the violation, regardless of the legal basis for
revoking the measure. The reopening of criminal
proceedings that were completed with the final judg-
ment of the competent court was neither a necessary
nor an appropriate measure for enforcing the judgment
in DZini¢ v. Croatia.

It does not follow from the European Court of Human
Rights judgment that the criminal judgment completing
the proceedings, the reopening of which has been
requested by the applicant, was contrary on the merits
to the European Convention on Human Rights, nor
does it follow that the link between this judgment and
the violation found was such that this violation could be
rectified by reopening proceedings.

The applicant filed a constitutional complaint to
protect his constitutional rights in proceedings for the
enforcement of the judgment of the European Court
of Human Rights in Dzini¢ v. Croatia of 17 May 2016.

The applicant's complaint was filed against the
ruling of the Supreme Court of 23 February 2017
(hereinafter, “second-instance ruling”), rejecting the
applicant’'s appeal against the ruling of the competent
County Court of 20 December 2016 (hereinafter,
“first-instance ruling”), whereby, in the proceedings
for the enforcement of the European Court of Human
Rights judgment in Dzini¢ v. Croatia, his request for
the reopening of criminal proceedings completed by a
final decision, submitted on 22 August 2016, had
been rejected as unfounded.

The applicant maintained that his constitutional rights
guaranteed by Article 29.1 of the Constitution in
conjunction with Article 14.2 of the Constitution,
Article 48.1 of the Constitution in conjunction with
Article1  Protocol1 ECHR, and Article13 in
conjunction with Article 6.1 ECHR had been violated.
He argued that the criminal proceedings needed to be
reopened to remedy the consequences of the
disproportionate measure imposed on him.

The competent court had adopted the measure within
the framework of criminal proceedings conducted
against the applicant in relation to several offences
of economic crime, at the proposal of the state
attorney’s office. A restraint was placed on his
property and he was prevented from alienating or
encumbering it until a decision was handed down as
to his criminal liability. The decision was taken so
that, in the event of a conviction, the property could
be used to secure enforcement of a confiscation
order against unlawful pecuniary gain obtained by the
commission of a criminal offence.

Meanwhile, the European Court of Human Rights in
Dzini¢ v. Croatia, found that a breach had occurred of
the applicant’s right to the peaceful enjoyment of his
property under Article 1 Protocol 1 ECHR.

In the criminal proceedings completed by a final
decision that followed, the applicant was found guilty
of the criminal offence of misuse of the assets and
facilities of a commercial company, and his pecuniary
gain, obtained through the commission of a criminal
offence in the amount of HRK 1,800,857.74 (about
EUR 240,000.00), was seized. Further, in accordance
with the provisions of the Confiscation of the
Proceeds of Crime Act (hereinafter, “CPCA”), the
restraint measure that was found to have violated his
right to the peaceful enjoyment of his property further
to the judgment in DZini¢ v. Croatia was also revoked.

Il. The Constitutional Court noted that in its case-law
to date, it had (in Decision no. U-111-3304/2011
of 23 January 2013) accepted the general stance of
the European Court of Human Rights to the effect
that one of the most significant individual measures
for enforcing a judgment of the European Court of
Human Rights is to enable the reopening of domestic
court proceedings which have resulted in the violation
of a right under the Convention.

The Constitutional Court held that the applicant’s
argument that the rejection of his request for an
alteration of the domestic criminal judgment based on
the judgment of the European Court in Dzinic¢ v.
Croatia violated his right to a fair trial under Article 6
ECHR was inadmissible. The proceedings before the
domestic courts regarding his request for an
alteration of the domestic criminal judgment (through
which he had been sentenced to a term of
imprisonment) based on the above European Court
judgment did not involve the determination of “any
criminal charge against him” nor did it concern any
violation of his “civil rights” within the meaning of
Article 6.1 ECHR. They related to the question of
whether the civil procedural rules for submitting a
request for an alteration of a domestic criminal
judgment were met. As the safeguards set out in
Article 6 did not apply to these proceedings, the
Constitutional Court dismissed the applicant's
objection as inadmissible on the grounds of its non-
conformity with Article 6.1 ECHR ratione materiae.
The Constitutional Court found that, in view of the
circumstances of the case, the rules of Article 29.1 of
the Constitution were applicable.

In relation to the enforcement of the judgment in
Dzini¢ v. Croatia, the applicant lodged a request with
the competent court seeking the reopening of criminal
proceedings pursuant to Article 502 of the Criminal
Procedure Act. The request was rejected at first
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instance, while the appeal he filed against the ruling
was rejected by the challenged second-instance
ruling. The proceedings concerned the enforcement
of the European Court judgment; the Constitutional
Court found no |justification in the applicant’s
contention that he did not have access to an effective
legal remedy in the domestic legal system for the
enforcement of the judgment within the meaning of
Article 13, in conjunction with Article 46 ECHR.

As the applicant had requested the reopening of
proceedings that were concluded by a final decision,
pursuant to the judgment in the case of DZini¢ v.
Croatia which had identified a breach of Article 1
Protocol 1 ECHR, the Constitutional Court also had to
consider whether his rights under Article 1 Protocol 1
had been violated as a result of the rejection of the
request for the reopening of the proceedings.

The applicant’'s request for an alteration of the final
judgment was rejected as unfounded, since the
competent courts found that the final judgment by
which he had been found guilty in the previous
criminal proceedings could not be altered on account
of the findings of the European Court of Human
Rights in the judgment in DZini¢ v. Croatia, (none of
the conditions were met for an alteration of a final
judgment under Article 502 of the Criminal Procedure
Act.

In Dzini¢ v. Croatia, the European Court of Human
Rights had confirmed a violation of Article 1
Protocol 1 ECHR. This judgment was enforced by the
revocation of the restraint measure and the applicant
was no longer a victim of the violation, regardless of
the legal basis for the revocation of the measure. The
reopening of criminal proceedings concluded by
the final judgment of the competent county court
of 11 July 2014 was neither a necessary nor an
appropriate measure for enforcing the European
Court judgment.

It does not follow from the European Court of Human
Rights judgment that the criminal judgment
completing the proceedings, the reopening of which
the applicant had requested, was contrary on the
merits to the European Convention on Human Rights,
nor does it follow that the link between this judgment
and the violation was such that this violation could be
rectified by reopening proceedings.

Regarding the applicant's contention that the
proceedings needed to be reopened in order to
remedy the consequences of a disproportionate
restraint measure through compensation for
material damage, the Constitutional Court pointed
out that in the current case the reopening of the
criminal proceedings concluded by the judgment

of 11 July 2014 was not an appropriate measure for
remedying the consequences of the violation
established by the European Court of Human
Rights; damage resulting from a restraint measure
should instead be examined in proceedings as set
out in Article 17 CPCA.

Therefore, the Constitutional Court did not find a
repeated violation of the right guaranteed in Article 1
Protocol 1 ECHR or Article 48 of the Constitution.

Supplementary information:

In Ruling no. U-111-1055/2017 of 11 July 2017, the
Constitutional Court also dismissed the constitutional
complaint filed by the applicant against the ruling of
the second-instance court by which his appeal
against the ruling of the first-instance court was
rejected as unfounded. In this ruling, the first-instance
court revoked the restraint measure for securing
confiscation of unlawful pecuniary gain against the
applicant ex officio, pursuant to its powers under
Article 16 CPCA, upon the expiry of sixty days from
the date the criminal judgment became final. The
Constitutional Court pointed out that the judgment of
the European Court of Human Rights in DZini¢ v.
Croatia was enforced by the revocation of the
restraint measure; the applicant’s property was no
longer subject to restraint and he was no longer a
victim of the breach established in the judgment.
There was no need now to reopen the proceedings to
enforce the judgment of the European Court of
Human Rights.

Cross-references:
Constitutional Court:

- no. U-1-3304/2011, 23.01.2013, Bulletin 2013/1
[CRO-2013-1-003].

European Court of Human Rights:
- Dzini¢ v. Croatia, no. 38359/13, 17.05.2016.
Languages:

Croatian.
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Identification: CRO-2017-3-009

a) Croatia / b) Constitutional Court / c) / d)
10.10.2017 / e) U-11-6111/2013 / f) / g) Narodne
novine (Official Gazette), 105/17 / h) CODICES
(Croatian).

Keywords of the systematic thesaurus:

1.1.4.4 Constitutional Justice - Constitutional
jurisdiction - Relations with other Institutions -
Courts.

1.3.5.11.2 Constitutional Justice — Jurisdiction — The
subject of review - Acts issued by decentralised
bodies - Sectoral decentralisation.

3.9 General Principles - Rule of law.

4.7.1.1 Institutions — Judicial bodies — Jurisdiction -
Exclusive jurisdiction.

4.7.9 Institutions - Judicial bodies — Administrative
courts.

4.8.3 Institutions — Federalism, regionalism and local
self-government — Municipalities.

Keywords of the alphabetical index:

Constitutional Court, jurisdiction, exception / Street,
re-naming.

Headnotes:

The Constitutional Court does not always delegate a
request for a review of the constitutionality and
legality of an act adopted by a local government body
to the High Administrative Court. The Constitutional
Court is under a positive obligation to conduct a
general constitutional review where the fundamental
values of a democratic state based on the rule of law
and the protection of human rights may be at risk.

The rule of law means that all authorities are
restricted in their activities by law and by the
Constitution. When exercising their powers, both at
state level and at local and regional government level,
authorities must safeguard the values embedded in
the constitutional principles that form the identity of
the Croatian constitutional state. They have no choice
over whether to respect the Constitution and its
fundamental values.

Summary:

I. At the Government's request, the Constitutional
Court instituted proceedings to review the conformity
of Article 1.1 of Decision/97, which changed the
names of streets in the settlement of Slatinski
Drenovac, adopted by the Municipal Council of the
Municipality of Caginci at its 27" session held on

11 April 1997 with the Constitution and law. This
decision had resulted in the former name of the
street, ulice 21.novembar [21% November Street],
being changed to ulice 10. travnja [10™ April Street].

This provision was, in the Government's view,
contrary to the values and principles set out in the
Historical Foundations and the constitutional and
legal order under Articles 3 and 5 of the Constitution
as well as the provisions of Article 8 of the Act on
Settlements. Article 8 prescribes that settlements,
streets, and squares may have names that refer to
geographic or other terms and to names and dates
connected with historical events or persons who have
provided a significant contribution to social, cultural,
and scientific development.

Il. Decision/97 is a general act that was adopted by a
local self-government body. Since 1% January 2012,
the High Administrative Court has had the power to
decide on the legality of general acts passed by local
units, legal persons vested with public authority and
legal persons performing public service. This was
followed by the harmonisation of the Act on Local and
Regional Self-government (hereinafter, “ALRSG”)
with established competences over the review of
legality of general acts (in the remit of the High
Administrative Court) and the review of constitu-
tionality and legality of statutes passed by local units
(in the remit of the Constitutional Court).

Until the end of February 2014, the Constitutional
Court referred any proposal for the review of the
legality of general acts which had been incorrectly
submitted to it to the High Administrative Court. The
Constitutional Court received the request for the
review of the constitutionality and legality of the
above provision on 18 December 2013. At that time,
it was referring all submissions relating to general
acts by local units to the High Administrative Court.
However, although this was indisputably a general act
by a local government body, the Constitutional Court
did not refer the request to the High Administrative
Court, having decided that there were constitutional
reasons to examine whether the constitutionality of
Decision/97 should be reviewed.

Article 2.1 of the Constitutional Act on the Constitu-
tional Court (hereinafter, “CACC”) expressly requires
the Constitutional Court to guarantee compliance with
and application of the Constitution. As its settled
case-law shows, the Constitutional Court is under a
positive obligation to conduct a general constitutional
review if it finds that the fundamental values of a
democratic state based on the rule of law and the
protection of human rights are at risk.
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The Constitutional Court held that the impugned
provision, although included in a general act by a unit
of local self-government, must be subject to review by
the Constitutional Court. The Constitutional Court
limited this finding to situations where the Govern-
ment has asked for a review of the constitutionality of
a general act of a unit of local self-government
pursuant to Article 35.4 of the CACC in conjunction
with Article 80 ALRSG (where a decision on the
suspended application of a general act is made in the
implementation of a review of the legality of general
acts adopted by the representative bodies of
municipalities, towns, and counties within their self-
government remit and issues of significance to the
identity of the Croatian constitutional state need
examining).

The Constitutional Court asked the relevant
municipalities for the reasons behind the decision to
change the name of the street to 10th April Street.
From the statements received, it appeared that the
municipal authorities did not know what the date in
the new name of the street (10" April) referred to.
The Constitutional Court concluded that the name
was related to 10™ April 1941, the date of the
establishment of the Independent State of Croatia
(hereinafter, “ISC) which was also correctly noted by
the Government in its request and which the
Municipality of Cacinci did not dispute in its
statement.

The Constitutional Court concurred with the position
taken by the European Court of Human Rights in
the case of Zdanoka v. Latvia [Vv] (Application
no. 58278/00, judgment of 16March 2006,
paragraph 96) to the effect that it would abstain, as
far as possible, from pronouncing on matters of
purely historical fact, which are not within its
jurisdiction; although it might accept certain well-
known historical truths and base its reasoning on
them.

The European Court of Human Rights presented a
well-known historical truth in Garaudy v. France
(Application no. 65831/01, decision on admissibility of
24 June 2003), in which it stated that denying the
reality of clearly established historical facts, such as
the Holocaust, does not constitute historical research
akin to a quest for the truth. Considering that
the Holocaust belongs to the category of clearly
established historical facts, any denial or revision
would constitute an abuse of rights within the
meaning of the European Convention on Human
Rights. It is also contrary to the fundamental values of
the European Convention on Human Rights and
cannot therefore avail itself of its protection.

It follows that neither the Constitution nor the
European Convention on Human Rights may serve to
protect the commemoration of 10" April 1941 as the
date of the establishment of the ISC, in any way,
including by assigning that date as the name of
streets or squares. It is a well-known historical truth
that the ISC was a Nazi and fascist creation and that
as such it represented a complete negation of the
legitimate yearning of the Croatian people for their
own state and a serious historical abuse of such
yearning. Therefore, in accordance with the Historical
Foundations of the Constitution, the Republic of
Croatia is not the successor of the ISC on any
grounds.

The Constitutional Court emphasised that these
constitutional law positions were not simply
connected with the names of streets, settlements and
symbols; they also represented the general position
of the Constitutional Court concerning the character
of the ISC as a negation of the fundamental values of
the constitutional order of the Republic of Croatia.

In that regard, the Constitutional Court recalled its
firm and established position that the Constitution is
not neutral in terms of its values. Article 1.1 of
the Constitution defines the Republic of Croatia as
a democratic state. Article 3 of the Constitution
proclaims equality, respect for human rights, and the
rule of law as the highest values of the constitutional
order and the basis for interpreting the Constitution.
The Constitutional Court also noted Article 5.1 of the
Constitution, which states that domestic laws must
comply with the Constitution, and other regulations
must comply with the Constitution and law.

All constitutional values are to be enjoyed without
discrimination of any nature (Article 14.1 of the
Constitution).

Accordingly, democracy based on the rule of law and
the protection of human rights is the only political
model acknowledged and embraced by the
Constitution. Further, human rights and the rule of law
in the context of the Constitution are prescribed in
such a way that they are primarily intended to
express moral commitment to the objective principles
of a liberal democracy.

These constitutional principles set the structure and
constitute the essence of the Croatian state. The
Republic of Croatia can only remain what it is if none
of the structural constitutional principles are quashed
or amended.

Other structural constitutional principles include the
principles of freedom, equal rights, national equality,
peace-making, and respect for human rights.
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Reviewing Decision/97 in this context, the Consti-
tutional Court noted that the rule stipulated in
Article 17 ECHR also applies to the Constitution:
nothing in the constitutional order can be interpreted
in such a way as to include the right to venture into an
activity or perform an act with the purpose of nullifying
a right or freedom guaranteed by the Constitution.

The provision of Decision/97, whereby one of the
streets in the settlement of Slatinski Drenovac was
named 10™ April Street, has precisely that effect; the
nullifying of the rights and freedoms guaranteed by
the Constitution within the framework of a democratic
state based on the rule of law.

The Constitutional Court concluded that the above
provision was in direct conflict with the rule of law,
jeopardising the identity of the Croatian constitutional
state to an extent which could not be tolerated. The
provision would therefore have to be repealed.

. Justice Miroslav Sumanovié attached his
dissenting opinion to the majority decision.
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Where a detailed explanation has been provided of
the legitimate reasons for denying access to
information in the circumstances of a particular case
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as essential in a free and democratic society,
proportionate to the aim sought and in line with the
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Convention on Human Rights.

Summary:

I. The applicant, a non-governmental organisation,
claimed that a judgment of the High Administrative
Court had violated its rights under Articles 16, 19.2,
29.1 and 38.4 of the Constitution and Articles 6.1, 10,
13 and 18 ECHR. It argued that in the statement of
reasons of this judgment, unfounded allegations by
the Government in the previous proceedings were
repeated, without any statement as to the allegations
of the Commissioner.

The applicant submitted a request to exercise the
right of access to information. It sought from the
Government copies of the contracts on the provision
of services of legal counsel concluded between the
Ministry of Justice and the Law Firm P. B. LLP, along
with copies of the addenda to the contracts, regarding
an appeal before the International Criminal Tribunal in
Prosecutor v. A. G. and M. M. (hereinafter, the
“Contract”).
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Article 15.2.1 of the Act on the Right of Access
to Information (hereinafter, “ARAI”) allows public
authorities to restrict access to information where
such information is classified under the level of
“secret” under legislation governing data secrecy.
Article 16.1 ARAI states that the holder of information
referred to in Article 15.2.1 must, having obtained an
opinion from the Office of the National Security
Council, carry out the tests of proportionality and
public interest.

The Government rejected the applicant’'s request
within the meaning of Articles 15.2.1 and 16.1 ARAIL.
The applicant submitted an appeal against the
Government’s ruling. The Information Commissioner
then resolved to overturn the ruling and to approve
the release of a copy of the Contract to the applicant,
on the basis that once the criminal proceedings had
been concluded, the conditions for applying the
provision of Article 15.6 ARAI were satisfied, the
reasons for which the authority had restricted the right
of access to information having ended.

The Government submitted a complaint against the
Commissioner’s ruling to the High Administrative
Court, contending that the ending of the reasons for
which the authority had restricted the right of access
to information was not established in a legally
prescribed manner and that the agreed offered price
for the services of the law firm was published on the
website of the Justice Department of the United
States of America, which was known to the applicant
and to the interested public. The Government pointed
out that the need to protect the international relations
of the Republic of Croatia still existed in relation to
other parts of the Contract; the Conclusion of the
Coordinating Committee for Internal Policy and State
Property Management expressly states the reason for
the classification of the Contract, namely that any
unauthorised disclosure of its contents could harm
the values under Article 6 of the Data Secrecy Act.

The High Administrative Court accepted the
Government’'s statement of claim, overturned the
Commissioner’s ruling and rejected the applicant’s
appeal against the Government’s ruling. The High
Administrative Court observed that the information
had been classified under an appropriate secrecy
level in a process conducted in conformity with the
relevant legislation and that the public authority,
having applied proportionality and public interest
tests, had found that the reasons behind the
classification of the Contract under the level of
“secret” still existed and unauthorised disclosure of its
content might harm the values under Article 6 of the
Data Secrecy Act. Therefore, the High Administrative
Court found that the ruling rejecting the request for
access to information included a sound statement of

reasons and that the Commissioner, in evaluating
the justifiability of the reasons for further classification
of the requested data and by instructing the
Government to de-classify it, had erroneously applied
the provisions of ARAI which stipulate that the
Commissioner is authorised to act further to an
appeal in the administrative matter concerned.

Il. The Constitutional Court held that the applicant’s
right of access to information in the possession of
public authorities had been infringed (Article 38.4 of
the Constitution). The content of contracts between
public authorities and private entities, especially if the
obligations stemming from these contracts are funded
from the public budget, is undoubtedly a matter of
public interest. Moreover, the applicant was involved
in the process of gathering information in a matter of
public importance, and the Government had, in the
current case, interfered in the preliminary phase of
the process, placing administrative obstacles in its
way.

However, the question then had to be addressed as
to whether the encroachment on the applicant’s right
was justified and compliant with the requirements of
Article 38.4; whether it was stipulated by law and
proportionate to the nature of the need for such
interference in the case in point, whether it was
necessary in a free and democratic society, and
whether it served any of the legitimate purposes
referred to in Article 16.1 of the Constitution.

The applicant had requested the information under
ARAI, which regulates the right of access to
information in the possession of public authorities
(Article 1ARAI). The Government’s ruling rejected the
request, on the basis that Article 15.2.1 ARAI allows
public authorities to restrict access to information
where the information is classified under the level of
“secret”, in accordance with the legislation governing
data secrecy. The High Administrative Court also
presented this argument in the statement of reasons
of the impugned judgment. The Constitutional Court
accordingly found that the interference was
“stipulated by law” within the meaning of Article 38.4
of the Constitution.

In terms of the legitimate aim, the Constitutional Court
referred to the statement in the Government’s ruling
regarding the obtaining of the preliminary opinion of
the Office of the national Security Council pursuant to
Article 16.1 ARAI. It was stated in this opinion that the
matter concerns a protected interest in proceedings
before the International Criminal Tribunal which are
still under way, the unauthorised disclosure of which
might harm the values under Article 6 of the Data
Secrecy Act. The Coordinating Committee for Internal
Policy and State Property Management had also
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concluded that disclosure of the content of the
Contract could pose a risk to the values under
Article 6, as the reasons for the classification of the
Contract as “secret” still existed.

Following the annulment of the Government’s ruling
by the Commissioner, the Government, in its
complaint to the High Administrative Court, stated
that the Conclusion of the Coordinating Committee
for Internal Policy and State Property Management
of 27 August 2013 expressly stated the reason for the
classification of the contract in question, namely the
risk posed by unauthorised disclosure of its content to
the values under Article 6 of the Data Secrecy Act,
the potential impact on the international relations of
the Republic of Croatia and the fact that the reasons
for its classification had been found still to exist.
Keeping the document at this level of secrecy, in
summary, would protect vital national interests, and
any disclosure of the data in the contract could
seriously damage said interests.

The High Administrative Court had also noted in the
impugned judgment that Article 8 of the Data Secrecy
Act stipulates that the secrecy level “confidential” is
used to classify data that would, if disclosed without
authorisation, harm the values referred to in Article 6
of the Data Secrecy Act, including the values referred
to by the Government in its complaint to the High
Administrative Court (vital interests of the state in the
domain of international relations).

The Constitutional Court observed that detailed
specification of the legitimate reasons for denying
access to requested information in the specific
circumstances of a particular case (such as the vital
interests of the state in the domain of international
relations) is pivotal to the issue of disclosing such
protected information.

On that basis, the Constitutional Court held that the
existing arguments used by the Government and the
High Administrative Court regarding interference in
the applicant’s right of access to information indicated
the use of interference for a legitimate aim within
the meaning of Article 38.4 of the Constitution, in
conjunction with Article 16.1 of the Constitution and
within the meaning of Article 10.2 ECHR.

Provided that the legitimate reasons for denying
access to requested information are specified in
the specific circumstances of a particular case, such
interference would be “essential in a free and
democratic society” and “proportionate to the nature
of the need”.

Therefore, the Constitutional Court held that the rights
of the applicant under the Constitution and the
European Convention on Human Rights were not
violated by the impugned judgment.

Ill. Justices Mato Arlovi¢, Andrej Abramovi¢, Lovorka
KuSan i Goran Selanec attached dissenting opinions
to the majority decision.
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Summary:

I. A constitutional complaint was submitted regarding
a judgment of the Supreme Court (hereinafter, the
“impugned judgment’) which had rejected the
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applicant’s appeal on points of law as unfounded and
had upheld the second-instance judgment. The
second-instance judgment had partly upheld and
partly altered the first-instance judgment in a legal
matter concerning compensation for damages.

The civil proceedings that preceded the Constitutional
Court proceedings were instituted by the applicant’s
claim for compensation for non-material damage as a
result of mental anguish caused by unfounded
deprivation of liberty (the criminal proceedings in
respect of which thirty days of detention were
imposed on him were suspended as of 5 June 1992)
and for payment of legal default interest on the
temporarily seized pecuniary funds (this occurred
during the criminal proceedings in the amount of the
then HRD 9,565,450.00) for the period from 5 June
1992 to 5 February 2004, together with procedural
interest running with effect from 4 March 2004.

The applicant had asked for the confiscated funds to
be paid back to him. They were paid on 5 February
2004 (at the time the amount was HRK 9,565.45),
during the civil proceedings. He therefore withdrew
the statement of claim in that part on 4 March 2004.
In the second-instance judgment of 14 October 2008,
a final decision was rendered concerning the part of
the statement of claim relating to compensation of
material damages and the part of the statement of
claim for the payment of legal default interest on the
funds in the sum of HRK 1,800.58 from 30 October
2002 to 5 February 2004.

The applicant did not submit a constitutional
complaint against the second-instance judgment of
14 October 2008. However, this ruling overturned the
part of the first-instance judgment of 22 December
2006 that concerned the applicant's request for the
payment of interest on the confiscated monies and
the request for compensation for procedural costs.
That part of the case was remanded for retrial.

A question arose in the proceedings over the flow of
interest on the funds that had been seized. The
applicant had asked for payment of legal default
interest for the period covering the point between the
money being confiscated (6 June 1992) and the date
the principal was paid to him (5 February 2004).

The subject-matter of the Constitutional Court pro-
ceedings was the decision rendered by the ordinary
courts in the renewed proceedings.

The first-instance judgment instructed the respondent
(the Republic of Croatia) to pay the applicant the
amount of HRK 282.47 along with legal default
interest with effect from 4 March 2004 until payment.
The remainder of the applicant’s claim, for the sum

of HRK 2,217,872.00 together with legal default
interest with effect from 4 March 2004 until payment,
was rejected as unfounded.

The first-instance court found that the applicant was
entitled to default interest from 24 August 2002, this
being the date when the basis for holding the
pecuniary funds lapsed, following the finality of the
ruling on the suspension of the criminal proceedings.
It also held that, pursuant to Article 154.2 of the Civil
Procedure Act (hereinafter, “CPA”), each party should
bear their own costs in the proceedings.

Upon the appeal of the respondent, the second-
instance judgment altered the first-instance judgment
in the decision on costs so that the applicant was
instructed to pay the respondent the costs of the civil
proceedings in the sum of HRK 150,904.05.

The impugned judgment upheld the second-instance
judgment in full. The Supreme Court upheld the
position of the lower courts that the applicant was
entitled to legal default interest on the pecuniary
funds from the point when the criminal proceedings
were suspended until repayment because once the
ruling became final the respondent became an
acquirer of the seized funds, acting without good
faith. The Supreme Court found that the second-
instance court had decided correctly regarding the
costs of the proceedings, in view of the qualitative
and quantitative success of the parties to the dispute
within the meaning of Article 154.2, in conjunction
with Article 155.2 CPA.

The applicant claimed that the court decisions — both
in terms of the merits and the costs of the proceedings
— violated his constitutional rights under Articles 14.2,
254, 29.1 and 48.1 of the Constitution, and
Articles 6.1 and 13 ECHR as well as Articlel
Protocol 1 ECHR, in that the fair equivalent value of
the confiscated funds was not returned to him. Neither
was the default interest recognised. He also contended
that in this case, there were no presumptions to award
any costs to the Republic of Croatia. The Supreme
Court had failed to present sufficient and relevant
grounds to support its decision on costs.

Il. The Constitutional Court accepted the
constitutional complaint in part. It overturned the
decision on the costs of the civil proceedings
and remanded that part of the case to the first-
instance court. In the remaining part, however, the
constitutional complaint was rejected.

The Constitutional Court examined the applicant’s
objections in terms of the decision on the main
subject-matter from the aspect of a possible violation
of the right to a fair trial.
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The statement of reasons of the decisions handed
down by the ordinary courts show that they did not
accept the applicant’s interpretation of default
interest, on the basis that the right to payment of
default interest on legally and temporarily seized
funds was not recognised by relevant domestic
law. Neither did they accept his theory about the
existence of the presumption of the unlawfulness of
temporary seizure of funds in cases where the
criminal proceedings have not been completed with a
conviction.

The impugned judgment upheld the position of the
lower courts that the respondent became liable to
start paying legal default interest at the point when it
became an acquirer of temporarily seized money
acting without good faith. That point, in this case, is
the date when the ruling on the suspension of the
criminal proceedings became final.

The Constitutional Court found that the ordinary
courts had presented sufficient and relevant reasons
as the basis for their assessment that the applicant
was not entitled to legal default interest for the period
requested in the complaint. His right to a fair trial was
therefore not violated by the decision on the main
subject-matter.

Regarding the applicant’s argument that the decision
on the costs of the proceedings was in breach of his
right to a fair trial and the right to property, the
Constitutional Court noted that it does not generally
accept jurisdiction over decisions on the costs of
proceedings made by ordinary courts. These are not
considered, under its established case-law, to be
individual acts within the meaning of Article 62.1 of
the Constitutional Act on the Constitutional Court in
respect of which it would have jurisdiction to provide
Constitutional Court protection.

However, the Constitutional Court noted the stance
the European Court of Human Rights had taken
in Klauz v. Croatia, where it was established that the
applicant, in view of the substantial reduction of an
award of damages resulting from the duty to pay the
costs of proceedings, could be regarded as a victim
of a breach of Article 6.1 ECHR (a violation of the
right to a fair trial in the aspect of the right of access
to court), if such a decision were to result in a
restriction that struck at the core of the applicant’s
right of access to court. The European Court of
Human Rights embraced an identical legal position
in Cindri¢ and Besli¢ v. Croatia.

The Constitutional Court also referred to its position
in Ruling no. U-1-3004/2014 of 6 June 2017; any
arbitrary interpretation and application of the relevant
provisions of the CPA on compensation of the costs

of proceedings to the State Attorney’s Office in cases
where it acts as the representative of a party may be
subject to Constitutional Court review in proceedings
instituted by a constitutional complaint.

For these reasons, the Constitutional Court held that
the applicant's objections were relevant in terms of
constitutional law with respect to the decision on the
costs of proceedings and merited scrutiny by the
Constitutional Court as objections relating to a
restriction of the right of access to court and the right
of property.

With regard to the possible encroachment of the
second-instance and impugned decision on the costs
of proceedings upon the applicant’s right to access to
court, the Constitutional Court made reference to
the rule referred to in Article 154.2 CPA. Under this
provision, a party who is partly successful in a dispute
will pay the costs of the counter-party pro rata to its
success in the proceedings, where the amount of the
costs depends on the amount of the statement of
claim (Article 35 CPA.), This could, if the statement of
claim is set too high, result in some of the costs which
the party has to pay to the counter-party exceeding
the amount of the compensation awarded. The
application of this rule could result in a situation
where the total financial benefit, despite the fact that
the statement of claim was held to be founded,
would still be on the side of the party which was
unsuccessful in the proceedings. Such a situation
could, in the Constitutional Court’s view, be viewed as
a restriction that hinders the right of access to court
(see Klauz v. Croatia and Cindric and BeSlic v.
Croatia).

However, a restriction that affects the right of access
to court is not irreconcilable with the right to a fair trial
if it strives towards a legitimate aim, and if there is a
reasonable degree of proportionality between the
funds used and the legitimate aim pursued.

The Constitutional Court accepted that the rule
according to which one party pays the costs and legal
fees of the other party pro rata to its success in the
proceedings is generally in pursuit of the legitimate
goal of ensuring the proper operation of the judicial
system and the protection of the rights of others, by
avoiding frivolous litigation and unreasonably high
costs of proceedings.

When it applied Articlel54.2 CPA, the second-
instance court found that the applicant was only
awarded 1% of the sum that was confiscated. This
meant he ended up not only losing all the
compensation he had been awarded, but also found
himself liable to pay the costs of proceedings to the
respondent in an amount that substantially exceeded
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the amount of the compensation for damages for
which the proceedings had been instituted in the first
place.

In the opinion of the Constitutional Court, the
statement of claim of the applicant could not be
regarded as manifestly unreasonable. The respondent
was the Republic of Croatia; this was not the usual
type of civil law dispute between private parties. The
applicant had approached the respondent before
launching the proceedings, seeking an amicable
settlement. The approach was unsuccessful. The
funds were seized in June 1992 and were not returned
to the applicant after the criminal proceedings during
which they had been seized were concluded by a final
judgment or after he submitted a request for a friendly
resolution of the dispute; they were only returned on
5 February 2004. When the funds were confiscated, in
June 1992, the sum amounted to HRD 9,565,450.00,
the equivalent of DEM 85,026.22. The sum returned
was HRK 9,565.45, which did not equate to the real
value of the money seized. There was no evidence on
the court file that the respondent would incur any extra
costs during the proceedings because the applicant
had set a high statement of claim.

In view of the above and having regard to the
legitimate aim set out in Articles 154 and 163 CPA,
the Constitutional Court found that in the applicant’s
case two of the main grounds used to justify the rule
on costs were not directly applicable (avoiding
frivolous litigation and unreasonably high costs of
litigation).

The Constitutional Court held that both the second-
instance court and the Supreme Court applied
Article 154.2 CPA mechanically. Insufficient heed was
paid to the fact that in this case the sanction for
setting an excessive claim was too harsh and could
not be justified from the aspect of a fair trial.

Therefore, the Constitutional Court held that the
decision on the costs of proceedings before the
second-instance court and the Supreme Court was
not proportionate to the legitimate goal covered by
the rule in Article 154.2 CPA and that its application
to the present case resulted in a restriction that
diminished the very essence of the applicant’s right of
access to court.

The Constitutional Court then examined whether the
amount awarded to the applicant as compensation
for damages in relation to the costs of proceedings
that he must pay to the state violated his right to the
peaceful enjoyment of property.

The Constitutional Court found that the applicant’s
claim in the present case could be regarded as
concerning his “property” within the meaning of
Article 48.1 of the Constitution and Article 1
Protocol 1 ECHR and that the reduction of his claim
to the extent that he lost all the compensation he had
been awarded because of having to pay the other
party’s costs was an infringement of his right to the
peaceful enjoyment of his property.

Bearing in mind the basis on which a breach of the
right to a fair trial had been identified, the Constitu-
tional Court noted that the encroachment on the
applicant’s right of property was lawful to the extent
that it strove towards a legitimate aim. However, it
failed to strike a fair balance and an excessive burden
was placed upon him, resulting in a violation of his
right of ownership.

lll. Justices Rajko Mlinari¢, Andrej Abramovic,
Lovorka KuSan and Goran Selanec attached partly
dissenting opinions to the majority decision.
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Statistical data
1 September 2017 — 31 December 2017

Judgments of the Plenary Court: 3
Judgments of panels: 68

Other decisions of the Plenary Court: 9
Other decisions of panels: 1 293

Other procedural decisions: 32

Total: 1 405

Important decisions

Identification: CZE-2017-3-007

a) Czech Republic / b) Constitutional Court / ¢) First
Panel / d) 19.09.2017 / e) I. US 1041/17 | f)
Balancing freedom of speech and personality rights /
g) http://nalus.usoud.cz / h) CODICES (Czech).

Keywords of the systematic thesaurus:

3.17 General Principles - Weighing of interests.
4.7.16.2 Institutions — Judicial bodies - Liability -
Liability of judges.

5.3.21 Fundamental Rights — Civil and political rights
- Freedom of expression.

5.3.31 Fundamental Rights — Civil and political rights
- Right to respect for one’s honour and
reputation.

Keywords of the alphabetical index:

Compensation, damage / Compensation, non-
pecuniary damage / Conduct, dishonourable /
Expression, artistic, freedom / Freedom of speech /
Honour and dignity, defence / Media, defamation
/ Name and reputation of others / Opinion, statement /
Personality, right to protection / Speech, political /
Truthfulness / Value judgment.

Headnotes:

The right to honour and dignity is to be given greater
weight than the right to freedom of speech where
personal self-serving insults go beyond the limits of
decency. Offensive language (vulgarity) must be

distinguished from standard and acceptable value
statements. The ordinary courts’ attitude to vulgarity
does not, generally, reach the constitutional-law
dimension. As such, and subject to all relevant criteria,
determining the level of non-pecuniary damage is a
discretionary matter for the ordinary courts to determine,
albeit excessive compensation cannot be awarded.

Summary:

I. The intervener, the former director of the National
Gallery, claimed that his personality rights had been
interfered with in respect of Czech Television’s “Jindfich
Chalupecky Award”, and in which the complainant
responded to the question why the intervener had had
guards remove him from the National Gallery building
by saying, “because he is a dick”, “because he is a
snobbish cripple dick”. The intervener asked the
complainant and Czech Television for an apology for
that statement and for financial non-pecuniary damages
(compensation). The Municipal Court in Prague ordered
the complainant to apologise to the intervener. It,
however, dismissed the «claim for financial
compensation. The High Court in Prague varied the
Municipal Court’s decision and required the complainant
to pay the intervener CZK 100,000. Subsequently, the
Supreme Court twice annulled the High Court’s decision
on the grounds that it, the High Court, failed to comply
with the Supreme Court’'s case-law principles when
determining the amount of financial compensation due
to the intervener. Only after the court of appeal had
taken all relevant case-law principles into account, was
its decision concerning the level of financial
compensation approved by the Supreme Court.

IIl. While this was a civil-law dispute over the
protection of personality at the level of sub-
constitutional legislation, there was undoubtedly a
conflict between two subjective constitutional rights,
namely freedom of speech and the right to protection
of fundamental personality rights. The Constitutional
Court did not doubt that the present interference
with the complainant’s freedom of speech was laid
down by law and pursued a legitimate aim, | .e. the
protection of the intervener’s rights. It questioned,
however, whether such intervention in a democratic
society was necessary to achieve this legitimate aim.
It therefore considered whether the interference with
the complainant’s freedom of speech was necessary
not only in view of his obligation to compensate the
intervener financially, but also in view of the obligation
to apologise.

When assessing a conflict between freedom of speech
and personality rights, the Constitutional Court
identified the ordinary court’s conclusions, according to
which the complainant’s statements had the character
of a value judgment that cannot be tested for their
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truthfulness or any factual basis. In terms of content,
the statements were personal criticism, albeit they
were made in respect of the intervener's work whilst
serving as the National Gallery’s director following his
removal of the complaint from the National Gallery
which resulted in the complainant having to accept the
award on the pavement in front of the Veletrzni
Palace. The Constitutional Court did not regard the
disputed statements as artistic expression that would
enjoy increased protection, but rather as a form of self-
presentation. The complainant’s apparently indecent
and vulgar words concerning the intervener could not
be regarded as appropriate, even in the context of the
television broadcast, the intervener’s previous conduct,
and disputes between the two of them. The
complainant was neither confronted with the intervener
nor asked about him, and he referred to events that
had happened several years ago. Therefore, the
statements could not be justified as a “counterattack”
or as a direct response by the complainant to a verbal
assault. Even if they could be understood in that way,
that would not, however, outweigh the fact that the
statements  were insulting and disparaging.
Furthermore, the objective underpinning what the
intervener said could have been achieved without
resort to vulgarity and insult. If the Constitutional Court
took into account the fact that the complainant is a
non-conformist artist, the complainant equally had to
take into account the fact that his statements would be
broadcast by television and, therefore, given publicity.
In the premises, the Constitutional Court concluded
that the complainant's statements differed from
standard and acceptable value judgements due to the
degree of vulgarity involved. As such there was no
reason to interfere with the ordinary courts’ decisions
concerning the interference with his right to freedom of
speech. Their conclusions could not be said to be
unsustainable, excessive or otherwise unconstitutional.

In respect of the level of financial compensation, the
Constitutional Court did not find the manner in which
the court of appeal assessed the degree of
seriousness and degree of unauthorised interference
with the intervener’s personal rights as impermissible
or excessive. The High Court found that the
complainant’s conduct had significantly compromised
the intervener’s dignity and reputation within society.
As such the conditions awarding non-pecuniary
damages were made fulfilled. The court properly
considered the degree, nature, and manner of the
unauthorised interference, the nature and extent of the
person affected, the duration and the extent of the
response, and the effect of non-pecuniary damage
incurred on the intervener's status and role within
society. Even though the intervener had also referred
to the complainant in a disparaging manner (but not in
the form of grossly offensive insults), the complainant’s
intention was to offend and disparage him. In

assessing the amount of non-pecuniary damages, the
High Court took all relevant criteria into account and
set its amount at CZzZK 100,000, which was the
maximum amount claimed. Although the Constitutional
Court was of the view that a lower amount would have
been sufficient, both in compensatory and punitive
terms, the sum awarded by the High Court could not
be understood to be excessive. Moreover, the
complainant did not argue that the sum awarded would
have placed him excessive financial difficulty. The
Constitutional Court rejected the constitutional
complaint as manifestly ill-founded.

lll. The judge-rapporteur was Ms Katefina Simackova.
No judge made a dissenting opinion.

Cross-references:

European Court of Human Rights:

- Wingrove v. the United Kingdom, no. 17419/90,
25.11.1996, Reports 1996-V;

- Riolo v. Italy, no. 42211/07, 17.07.2008;

- Smolorz v. Poland, no. 17446/07, 16.10.2012.

Languages:

Czech.

Identification; CZE-2017-3-008

a) Czech Republic / b) Constitutional Court / c) First
Panel / d) 26.09.2017 / e) I. US 741/17 [/ f)
Compensation for damage caused by the
unreasonable length of a suspended criminal
prosecution / g) http://nalus.usoud.cz / h) CODICES
(Czech).

Keywords of the systematic thesaurus:

3.20 General Principles - Reasonableness.

5.3.5.1.1 Fundamental Rights - Civil and political rights
- Individual liberty — Deprivation of liberty — Arrest.
5.3.13.1.3 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Scope — Criminal proceedings.
5.3.13.2 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Effective remedy.
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5.3.13.6 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial - Right to a hearing.

5.3.13.13 Fundamental Rights - Civil and political rights
- Procedural safeguards, rights of the defence and fair
trial - Trial/decision within reasonable time.

5.3.17 Fundamental Rights — Civil and political rights
- Right to compensation for damage caused by
the State.

Keywords of the alphabetical index:

Acquittal, effects / Compensation, non-pecuniary
damage / Criminal procedure, hearing / Criminal
prosecution / Judicial proceedings, suspension /
Length of proceedings / Satisfaction, just.

Headnotes:

Where a criminal prosecution was suspended due to its
unreasonable length without concluding whether or not
the defendant committed the offence of which he was
charged, where the prosecution was not suspended at
the accused’s request, and where the defendant had
had no opportunity to insist on the matter being heard
in court, the prosecution’s suspension could not be
considered to be compensation for the unreasonable
length of the proceedings.

Summary:

I. The complainant has been subject to criminal
proceedings for a number of offences since 1999. If
convicted he would have faced a prison sentence of
up to ten years. After over ten years without any
substantive decision being made, the prosecution
was suspended on grounds that the European
Convention for the Protection of Fundamental Rights
and Freedoms provides. The complainant did not
request to have the criminal prosecution suspended
and in accordance with the applicable legal
regulation, he was not able to file a complaint against
this decision or insist on the case being tried. The
complainant asked the Ministry of Justice to pay him
more than half a million crowns for non-pecuniary
damage caused by the unreasonable length of the
aforementioned criminal prosecution. The request
was refused. His claim to have just satisfaction
awarded was dismissed by the courts in its entirety
on the grounds that, in the present case, the
suspension of the criminal prosecution on the
grounds of its unreasonable length was sufficient
compensation for non-pecuniary harm suffered and
that the complainant had failed to demonstrate the
existence of any extraordinary circumstances that
would justify the award of financial compensation.

Il. The Constitutional Court stated that if criminal
proceedings persisted for an unreasonably long
period of time, what matters was not only the length
of the criminal proceedings, but also the fact that the
public were convinced of the defendant’s guilt. This
was all the more important a consideration if the
defendant is deprived of the opportunity to be
acquitted due to the criminal prosecution being
suspended. The Constitutional Court departed from
the Supreme Court’s view that the reduction of the
punishment was itself a sufficient remedy for the
unreasonable length of the criminal proceedings. It
pointed out that, in accordance with the case-law of
the European Court of Human Rights, suspending
proceedings can constitute adequate and sufficient
compensation only if the person charged with an
offence has avoided a conviction. It emphasised the
fact that Article 6 ECHR does not guarantee the right
to suspend an unreasonably long criminal
prosecution, nor does it imply that the State party has
the duty to proceed to such a suspension, and by
virtue of its competence, neither can the European
Court of Human Rights infer such an obligation under
the Convention. The Constitutional Court therefore
concluded that the situation in which the criminal
prosecution was suspended due to its inappropriate
length, without concluding whether or not the
defendant committed the act, is different from the
situation in which the defendant has been found guilty
and has benefited from the sentence being reduced
in the light of the unreasonable length of criminal
proceedings. If the defendant did not request a
suspension and had no opportunity to insist that the
proceedings be heard, any suspension could not be
understood to be compensation for the unreasonable
length of the proceedings. In the present case,
therefore, it was impossible to argue that the
defendant obtained a benefit from the decision to
suspend the prosecution as, unlike his co-defendants,
he did not seek the suspension and which, as a
consequence, prevented him from being cleared by
means of an acquittal (unlike, for example, individuals
who might be subject to a presidential amnesty and
who had this option). In the Constitutional Court’s
view, even an acquittal would not be sufficient
compensation for  maladministration  involving
unreasonably lengthy proceedings. It would therefore
be appropriate to award the complainant financial
compensation for non-pecuniary damage without
having to prove the exceptional -circumstances
justifying such compensation.

As the Supreme Court dismissed the complainant’s
application challenging the judgment of the Municipal
Court as inadmissible, it violated the complainant’s
fundamental right to compensation for the damage
caused by maladministration, as provided by
Article 36.3 of the Charter. The Constitutional Court
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therefore granted the constitutional complaint directed
against the resolution of the Supreme Court and
guashed the contested decision.

lll. Katefina Simackova served as the Judge
Rapporteur. None of the Judges submitted a
dissenting opinion.

Cross-references:
European Court of Human Rights:

- Kudta v. Poland, no.30210/96, 26.10.2000,
Reports of Judgments and Decisions 2000-XI;

- Sprotte v. Germany, no. 72438/01, 17.11.2005;

- Apicella v. Italy, no. 64890/01, 29.03.2006;

- Vasilev and others v. Bulgaria, no. 61257/00,
08.11.2007;

- Ommer .
13.11.2008;

- Shishkovi v. Bulgaria, no. 17322/04, 25.03.2010;

- Dimitrov  and Hamanov . Bulgaria,
nos. 48059/06 and 2708/09, 10.05.2011;

- Traps v. Latvia, no. 58497/08, 20.11.2012.

Germany (no.2), no.26073/03,

Languages:

Czech.

Identification: CZE-2017-3-009

a) Czech Republic / b) Constitutional Court / c) First
Panel / d) 17.10.2017 / e) ll. US 1398/18 / f)
Arguability of a claim of ill-treatment during the police
intervention in the Villa Milada / g) Shirka nalez( a
usneseni (Court’s Collection); http://nalus.usoud.cz /
h) CODICES (Czech).

Keywords of the systematic thesaurus:

4.7.2 Institutions — Judicial bodies - Procedure.

5.3.3 Fundamental Rights — Civil and political rights —
Prohibition of torture and inhuman and degrading
treatment.

5.3.5.1 Fundamental Rights - Civil and political rights
- Individual liberty — Deprivation of liberty.
5.3.13.1.4 Fundamental Rights - Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Scope - Litigious administrative
proceedings.

5.3.13.17 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Rules of evidence.

5.3.39.3 Fundamental Rights - Civil and political
rights — Right to property — Other limitations.

Keywords of the alphabetical index:

Bodily injury / Burden of proof, presumption affecting /
Burden of proof, reversal / Defendant, burden of proof
/ lll-treatment, by police / Order, police / Personal
integrity, treatment, essence / Police force, duty /
Recording, audio, video / Squatter, eviction.

Headnotes:

Where an individual raises an arguable claim that their
personal liberty has been restricted as a result of being
subjected to ill-treatment by the police, the burden of
proof shifts to the state. In such circumstances the state
comes under an obligation to submit a convincing
explanation of how any injuries said to have arisen from
the ill-treatment were caused. Any other approach could
lead to a violation of the prohibition of ill-treatment
under Article 3 ECHR and Article 7.2 of the Charter of
Fundamental Rights and Freedoms. An arguable claim
cannot, however, be considered to be a proven fact.

Summary:

I. The complainants, together with other persons, took
part in an event organised to mark the third
anniversary of the eviction of squatters from the squat
Milada. At first the event took place near the building,
then in the evening the participants decided to
continue inside the villa, which they entered by force.
The tenant of the villa demanded that the police expel
the squatters. The police negotiated in vain with the
squatters to clear out of the building. Police
intervention then took place; what occurred is
disputed, as it was not recorded by the police
cameraman. The complainants claim that the police
beat them, while the police deny this claim. After the
intervention, the police sent several lightly injured
persons for medical care. The complainants defended
themselves against the police intervention in the
administrative courts through an “intervention
complaint”. They sought a determination that the
intervention was unlawful. They submitted medical
reports documenting their injuries, accusing the police
of failing to secure a video recording of the police
intervention, even though a police cameraman was
present. The municipal court denied the complaint,
but the Supreme Administrative Court (the SAC)
annulled that decision. In doing so the SAC
emphasised that where a claim that the right not to be
subjected to torture and other inhuman and degrading
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treatment is raised, this has an effect on the
distribution of the burden of proof. Complainants must
prove that ill-treatment occurred, and the police must
then prove that the complainants caused their injuries
themselves, that they occurred in other ways, or that
they were the result of an authorised use of coercive
means. If the police fail to discharge the burden of
proof, they are responsible for the injuries. After
supplementary evidence, the municipal court again
denied the complaint. It concluded that the police met
their burden of proof; none of the evidence indicated
that they caused the complainants’ injuries. The SAC
subsequently denied the complainants’ cassation
complaint. In respect of the complainants’ injuries and
the shifting of the burden of proof, it stated that the
complainants failed to prove that the injuries occurred
at a time when they were “in the power” of police
officers, and therefore the burden of proof did
not shift. In their constitutional complaint, the
complainants claimed, above all, that the burden of
proof regarding the facts of the intervention inside the
villa should have shifted to the state.

II. The Constitutional Court referred to the case-law of
the European Court of Human Rights and stated that
the complainants met the minimal necessary degree
of probability of their claim that the police subjected
them to ill-treatment, in order for those claims to be
considered arguable. On this issue it did not agree
with the SAC’s evaluation of the matter. However,
despite this finding, the Constitutional Court did not
find grounds to annul the contested decisions. After
very detailed presentation of evidence, the municipal
court determined that the complainants’ injuries could
have occurred in many ways, and they did not
necessarily occur as a result of the disproportionate
use of force. According to the court, the nature of
injuries did not correspond to alleged beating with a
baton. Therefore, with reference to the municipal
court's conclusions, the Constitutional Court
concluded that despite the existence of an arguable
claim by the complainants, the police provided a
sufficient and convincing explanation of how their
injuries were caused. Regarding the lack of a video
recording, the Constitutional Court accepted that the
events at the villa ought to have been video recorded
for evidential purposes, but in the present context,
this was not an error that would cause the steps
taken by the police to be unconstitutional. In any
event, the police officers’ concerns that the
cameraman might be in danger were confirmed,
because two police officers were injured.

The Constitutional Court noted out that the
adjudicated matter concerned the question of
whether the burden of proof shifted to the police,
and if it did, whether the police met that burden. The
complainants did not question the proportionality and

necessity of the intervention itself, and therefore
the Constitutional Court did not address these
questions.

The Constitutional Court also stated that in similar
cases, where the police intervene to prevent rights
being violated (the unauthorised entry into the Villa
Milada and subsequent failure to respect calls to
leave it), consideration must be given to the fact that
an individual’'s freedom does not merely mean the
ability to do anything that he or she considers to be
good or right, it also means that they are responsible
for their own actions. In the present case, the
individuals who entered the Villa Milada illegally had
consciously prepared for a conflict with the police and
refused to leave the villa peacefully when called upon
to do so by the police. This situation is, thus,
considerably different from cases where an individual
comes into the power of the police, e.g. after being
detained or otherwise having his personal liberty
limited, because in those cases he or she cannot
choose to avoid a potential interference in their rights.

Therefore, the Constitutional Court concluded that
neither the general courts nor the police violated the
prohibition of ill-treatment under Article 3 ECHR and
Article 7.2 of the Charter. For those reasons the
Constitutional Court denied the constitutional
complaint.

Ill. The judge rapporteur in the case was Vojtéch
Simicek. Judge Ludvik David filed a dissenting
opinion. Judge David disagreed with the verdict of the
judgment and with several supporting reasons in the
reasoning. In his opinion, the SAC’s decision should
have been quashed, as it erred by rejecting the
conclusion that the complainants’ claims were
arguable, which would have meant shifting the burden
of proof to the state. The claims, supported by medical
reports on injuries sustained by two participants in the
event against whom the police acted, were arguable.
The cassation court’s opinion must be considered to
be surprising. According to the cassation court,
because the burden of proof did not shift, “there was
also no room to weigh against the defendant” the fact
that the police were not able to submit a complete
video recording of how the intervention took place. The
SAC excluded the incomplete video recording from its
formal review of the evaluation of the evidence,
although at the same time it reviewed its content. The
dissenting judge did not claim that in the adjudicated
matter the way in which the evidence was evaluated
could not stand even if the lack of a complete video
recording was taken account of. However, there was a
failure to take a proper account of certain matters
during the evidentiary proceeding. That failure could
be summarised in the following questions: is it or is it
not permissible (to what degree), when evaluating
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evidence, to take into account the fact that one of the
parties, bearing its part of the burden of proof, did not
take the opportunity to submit a (complete) piece of
evidence which, in view of the nature of the evidence,
has greater evidentiary force (evidentiary value) than
another piece of evidence, e.g. witness testimony?
And in the case of at least a partly positive answer to
that question, to what degree should one (not) take
into account the facts that led to the non-submission of
the evidence?

Cross-references:
European Court of Human Rights:

- Ribitsch v. Austria, no. 18896/91, 04.12.1995,
Series A, no. 336;

- Sharomov v. Russia, no. 8927/02, 15.01.2009;

- Dedovskiy and others v. Russia, no. 7178/03,
15.05.2008, Reports of Judgments and
Decisions 2008 (extracts);

- Popandopulo v. Russia, no. 4512/09, 10.05.2011;
- Gafgen v. Germany, no. 22978/05, 01.06.2010,
Reports of Judgments and Decisions 2010;

- Boacéd and others v. Romania, no. 40355/11,
12.01.2016;

- Bouyid v. Belgium, no. 23380/09, 28.09.2015,
Reports of Judgments and Decisions 2015;

- Purdevié¢ v. Croatia, no. 52442/09, 19.07.2011,
Reports of Judgments and Decisions 2011
(extracts);

- Jeong v. the Czech Republic, no. 34140/03,
13.02.2007;

- Balogh v. Hungary, no. 47940/99, 20.07.2004;

- Mindadze and Nemsitsveridze v. Georgia,
no. 21571/05, 01.06.2017;

- Altay v. Turkey, no. 22279/93, 22.05.2001;

- Rehbock v. Slovenia, no. 29462/95, 28.11.2000,
Reports of Judgments and Decisions 2000-XIl;

- Serikov v. Ukraine, no. 42164/09, 23.07.2015;

- Klaas v. Germany, no. 15473/89, 22.09.1993,
Series A, no. 269;

- Fyodorov and Fyodorova V.
no. 39229/03, 07.07.2011;

- R.L. and M.-J.D. v. France, no.44568/98,
19.05.2004;

- Kopylov v. Russia, no. 3933/04, 29.07.2010.

Ukraine,

Languages:

Czech, English.

Finland
Supreme Administrative Court

Important decisions

Identification: FIN-2017-3-001

a) Finland / b) Supreme Administrative Court / c)
Third Chamber / d) 20.04.2016 / e) 1503 / f) / Q)
Yearbook KHO,2016:53; Register no. 1581/1/15 / h).

Keywords of the systematic thesaurus:

5.1.1.3.1 Fundamental Rights — General questions -
Entitlement to rights — Foreigners — Refugees and
applicants for refugee status.

5.3.3 Fundamental Rights — Civil and political rights —
Prohibition of torture and inhuman and degrading
treatment.

5.3.13.2 Fundamental Rights - Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Effective remedy.

Keywords of the alphabetical index:

Asylum, application, examination / Dublin I,
presumption, deviation, threshold.

Headnotes:

The Supreme Administrative Court was to determine
whether the principle of non-refoulement under
provisions on basic rights and human rights and
Section 147 of the Aliens Act prevented the transfer
of an Afghan citizen to Hungary which, by virtue of
the Regulation (EU) no. 604/2013 of the European
Parliament and of the Council establishing the criteria
and mechanisms for determining the Member State
responsible for examining an application for
international protection lodged in one of the Member
States by a third-country national or a stateless
person (recast Regulation, so-called Dublin il
Regulation), was responsible for processing the
asylum application and which had given its approval
to the transfer of the appellant.

Summary:

The Supreme Administrative Court stated that the
Common European Asylum System is based on
mutual confidence between the Member States and
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the presumption that, in principle, the country
responsible for the examination of an asylum
application under the Dublin Ill Regulation respects
the asylum seeker's basic rights so that he can be
returned to the said country without a substantive
examination of the asylum application by the
returning country. However, this presumption is not
rebuttable but, under Article 3.2 of the Dublin Il
Regulation, it must be deviated from if there are
justified grounds for believing that the asylum
procedure and asylum seekers' reception conditions
in the originally responsible Member State included
systemic deficiencies referred to in the afore-
mentioned provision.

Although the threshold for deviating from the
aforementioned principle, i.e. the transfer of an
asylum seeker as specified in the said Regulation,
was high, the legal practice of other Member States
and other material taken into account in the Supreme
Administrative Court's decision strongly suggested
that systemic deficiencies referred to in Article 3.2 of
the Regulation could be identified in Hungary.
Considering also the benefit of the doubt principle,
which is significant in the evaluation of proof under
refugee law, and the principle of interpretation of the
law in favour of basic rights and human rights, in this
uncertain situation the case had to be resolved in the
appellant's favour. Considering the latest country
information available at the time of the decision, it
was not possible to reliably ascertain that the
appellant's return to Hungary did not breach Article 4
of the Charter of Fundamental Rights of the European
Union or Article 3 ECHR.

The Supreme Administrative Court stressed that the
situation concerning the return to Hungary could be
evaluated otherwise, particularly insofar as new
information may be obtained regarding the question
of whether to consider Serbia as a safe country,
following possible changes in the application of
Hungary's asylum legislation, through decisions of the
European Court of Human Rights, or otherwise.

According to Article 3.2 of the Dublin Ill Regulation,
the appellant's application concerning international
protection had to be processed in Finland.

Supplementary information:

Regulation (EU) no. 604/2013 of the European
Parliament and of the Council establishing the
criteria and mechanisms for determining the
Member State responsible for examining an
application for international protection lodged in
one of the Member States by a third country
national or a stateless person (recast Regulation,
so-called Dublin ), Articles 3.1-3.3 and 17.1;

Constitution of Finland, Section 9.4;

Aliens Act, Section 147;

Charter of Fundamental Rights of the European
Union, Articles 4, 18 and 19;

- European Convention on Human Rights,
Article 3.

Cross-references:

Court of Justice of the European Union:

- C-394/12 [GC], Shamso Abdullahi .
Bundesasylamt, 10.12.2013;

- C-695/15, PPU, Shiraz Baig Mirza V.
Bevandorlasi és  Allampolgarsagi  Hivatal,
17.03.2016.

European Court of Human Rights:
Halimi v. Austria and
18.06.2013;
Mohammadi v. Austria, no. 71932/12, 03.07.2014;
Tarakhel V. Switzerland, no. 29217/12,
04.11.2014, Reports of Judgments and
Decisions 2014 (extracts).

Italy, no.53852/11,

Languages:

Finnish, Swedish.
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France
Constitutional Council

Important decisions

Identification: FRA-2017-3-012

a) France / b) Constitutional Council / c) / d)
08.09.2017 / e) 2017-752 DC and 2017-753 DC / f)
Law on confidence in political life and organic law on
confidence in political life / g) Journal officiel de la
République francaise — Lois et Décrets (Official
Gazette), 16.09.2017, texts nos.5 and 4 / h)
CODICES (French).

Keywords of the systematic thesaurus:

3.4 General Principles — Separation of powers.

4.5 Institutions — Legislative bodies.

5.3.32 Fundamental Rights — Civil and political rights
- Right to private life.

Keywords of the alphabetical index:

Political life, transparency / Political life, accountability
| Parliamentary reserve, abolition / Parliament,
member, family, employment, prohibition / Conflict of
interest / Ministerial reserve / Legislative rider.

Headnotes:

The organic provisions abolishing the practice of
maintaining a “parliamentary reserve”, whereby the
government is unable to exercise its powers in
relation to budgetary implementation until the
parliamentary scrutiny process is complete, are
compatible with the Constitution. The provisions in
question cannot be construed as limiting the
government’s right to introduce amendments in
financial matters.

Article 15 of the organic law abolishing the practice of
maintaining a “ministerial reserve”, which is solely a
matter for the government, is not compatible with the
Constitution, however, not least because it
undermines the principle of separation of powers.

The provisions of Articles 11, 14, 15, 16 and 17 of the
ordinary law on confidence in political life, prohibiting
public officials, in particular MPs, from employing
family members or requiring them to declare any staff

recruited from among family members to the office
and body in charge of parliamentary ethics in the
assembly to which they belong, are compatible with
the Constitution.

Summary:

In its Decisions nos. 2017-753 DC and 2017-752 DC
of 8 September 2017, the Constitutional Council ruled
on the organic law and the ordinary law on
confidence in political life, having been requested to
do so firstly by the Prime Minister under Articles 46
and 61.1 of the Constitution and, secondly, by more
than sixty MPs under Article 61.2 of the Constitution.

These two laws contain several packages of
measures designed to improve transparency in
political life, to strengthen the requirement for elected
officials to behave with integrity and in an exemplary
manner, to increase voters’ confidence in their
representatives and to modernise the system of
political financing.

As well as the 27 articles of the organic law to be
examined under the Constitution, the Constitutional
Council reviewed the 13 articles of the ordinary law
that had been challenged by the MPs. It also
examined two articles of this law ex officio.

1° Regarding the organic law

The Constitutional Council held that the provisions of
the organic law requiring presidential candidates to
submit a declaration of interests and activities to the
Council, to be published at least fifteen days prior to
the first round of the presidential election, were
compatible with the Constitution. The same applied to
the provisions requiring the declaration of assets
drawn up prior to the expiry of the French President’s
term of office to be made public, together with an
opinion from the Supreme Authority for Transparency
in Public Life, assessing any changes in the
President’'s asset situation while he or she was in
office.

The Constitutional Council held that the organic
provisions instituting a procedure to ensure that MPs’
tax affairs were in order, which might lead the
Council, under certain circumstances, to ban MPs
who had failed to meet their obligations from standing
in any elections for up to 3 years and to declare them
as having resigned ex officio from office, were
constitutional.

It ruled that the organic law-makers could, without
disproportionately interfering with the right to respect
for private life, add to the list of items to be included in
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MPs’ declarations of interests and activities, any
direct or indirect holdings that gave them control over
an entity whose activity consisted mainly in providing
consultancy services.

It held that the need to protect voters’ freedom of choice
and the independence of elected representatives
against the risk of confusion or conflict of interest
justified, in view of the specific risks of conflicts of
interest associated with these activities, the organic law-
makers’ decision to prohibit MPs from working as
lobbyists and to restrict their ability to work as
consultants.

While finding the organic provisions abolishing the
practice of maintaining a “parliamentary reserve”,
whereby the government was unable to exercise its
powers in relation to budgetary implementation
until the parliamentary scrutiny process was
complete, to be compatible with the Constitution, the
Constitutional Council held that these provisions
could not be construed as limiting the government’s
right to introduce amendments in financial matters. It
did, however, censure, on the ground that it
undermined the principle of separation of powers,
Article 15 of the organic law abolishing the practice
of maintaining a “ministerial reserve” which, in the
Constitutional Council’s view, was solely a matter for
the government.

2° Regarding the ordinary law

The Constitutional Court held that Article 1 of the
ordinary law introducing a mandatory additional
penalty of ineligibility for anyone found guilty of a
crime or one of the offences listed in the same article
infringed neither the rule that offences and
punishment must be defined by law nor the principle
of individualisation of penalties. It conceded that this
provision was necessary in order to achieve the
aim of the legislation, namely to strengthen the
requirement for elected officials to behave with
integrity and in an exemplary manner and to increase
voters’ confidence in their representatives. It also
held, however, that these provisions could not be
construed as automatically meaning that persons who
had committed lesser offences were prohibited from
holding public office. In addition, it criticised the
provisions in Article 1 stipulating that persons guilty of
certain press offences which carried prison sentences
must be disqualified.

With regard to the conditions governing the
employment and appointment of staff of the President
of the Republic, members of the government, MPs
and holders of local executive positions, the
Constitutional Council held that Articles 11, 14, 15, 16
and 17 of the ordinary law prohibiting the public office

holders concerned from employing family members or
requiring them to declare any staff recruited from
among family members to the Supreme Authority
mentioned above or, in the case of MPs, to the office
and body in charge of parliamentary ethics in the
assembly to which they belonged, were compatible
with the Constitution.

Referring to the decision whereby it had expressed a
reservation concerning the interpretation of the
transparency in public life legislation of 11 October
2013, the Constitutional Council did, however,
criticise, not least because they violated the principle
of separation of powers, the provisions authorising
the Supreme Authority to issue the individuals
concerned with a public injunction, terminating their
appointments if there was a conflict of interest.

In matters relating to political financing, the
Constitutional Court ruled that Article 30 of the
ordinary law authorising the government to adopt
by ordinance the necessary measures so that
candidates, political parties and groupings could,
from 1 November 2018 and in the event of a
recognised market failure in the banking sector,
obtain the loans, advances or guarantees required to
fund national or European election campaigns, the
purpose and sphere of intervention of the proposed
measures, inter alia, having been clearly defined by
the legislator, was compatible with the requirements
of Article 38 of the Constitution.

The Constitutional Council did, however, censure as
being contrary to the principle of separation of
powers Article 23 of the law requiring the Prime
Minister to adopt a decree on the coverage of MPs’
entertainment expenses.

It also censured the provisions of the organic law and
the ordinary law giving the Supreme Authority for
Transparency in Public Life a right — previously held
by the tax authorities — to communicate certain
material or information, on the ground that the
disclosure of connection data permitted under these
provisions, which was liable to interfere with the
privacy of the individual concerned, was not
accompanied by sufficient safeguards.

3° Referring to them as “legislative riders”, the
Constitutional Council also censured, on the ground
that they had no connection, even indirect, with the
provisions of the original draft law, Article 2 of the
organic law on the period of time for which a former
member of the government could receive an
allowance, the provisions of Article 16 of the organic
law relating to the declaration of assets of members
of the High Council for the Judiciary, Article 23 of the
same law on local referendums and Article 7 of the
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ordinary law calling for a report on the repayment of
allowances received by certain officials in the course
of their education to be submitted to parliament.

Languages:

French.

Identification: FRA-2017-3-013

a) France / b) Constitutional Council / c) / d)
27.10.2017 / e) 2017-670 QPC / f) Mr Mikhail P.
[Early erasure of personal data from criminal record
files] / g) Journal officiel de la République frangaise —
Lois et Décrets (Official Gazette), 29.10.2017, text
no. 38 / h) CODICES (French).

Keywords of the systematic thesaurus:
1.6.2 Constitutional  Justice -  Effects -
Determination of effects by the court.

1.6.5.5 Constitutional Justice - Effects - Temporal
effect - Postponement of temporal effect.

5.3.13.2 Fundamental Rights — Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Effective remedy.

5.3.32.1 Fundamental Rights - Civil and political
rights — Right to private life — Protection of personal
data.

Keywords of the alphabetical index:
Personal data, erasure / Crime records, file.
Headnotes:

In depriving accused persons in criminal proceedings,
other than in cases where it has been decided to
acquit or discharge the individual concerned, not to
bring a prosecution or to discontinue the proceedings
against them, of any possibility of having their
personal data erased from the criminal record file,
the first subparagraph of Article 230-8 of the Code
of Criminal Procedure, as worded pursuant to
Law no. 2016-731 of 3 June 2016, constitutes a
disproportionate interference with the right to respect
for private life.

Summary:

I. On 1 August 2017, the Court of Cassation asked
the Constitutional Council for a priority preliminary
ruling on the issue of constitutionality with regard
to the first subparagraph of Article 230-8 of the Code
of Criminal Procedure, as worded pursuant to Law
no. 2016-731 of 3 June 2016 reinforcing the fight
against organised crime, terrorism and the financing
thereof and to enhance the efficacy and guarantees
of criminal procedure.

The Code of Criminal Procedure allows the national
police and the national gendarmerie, under the
supervision of the public prosecutor in the relevant
jurisdiction, to create files from personal data
gathered during inquiries or investigations carried out
under judicial instruction. The first subparagraph of
Article 230-8 of the Code states that in the event of a
final decision to discharge or acquit, the accused
person’s personal data are to be erased from these
files, unless the public prosecutor orders them to
be kept. The public prosecutor may likewise order
personal data to be erased if it is decided not to bring
a prosecution or to discontinue the proceedings. The
provisions in question, however, do not allow the
accused, other than in cases where they have been
acquitted or discharged, or where it has been decided
not to bring a prosecution or to discontinue the
proceedings against them, to have their data erased.

The applicant argued that the provisions in question
violated the right to respect for private life in that
they did not allow all accused persons to have their
personal data removed from the criminal record files
at an early stage.

Il. In its ruling, the Constitutional Council pointed out
that the freedom enshrined in Article 2 of the 1789
Declaration of the Rights of Man and of the Citizen
implied the right to respect for private life. Pursuant
to established case-law, it followed that the
collection, recording, conservation, consultation and
disclosure of personal data must be justified by
general-interest considerations and implemented in
a manner that was appropriate and proportionate to
this objective.

In the case in point, the Constitutional Council held
that in allowing, firstly, the creation of personal
data processing operations recording individuals’
criminal history and, secondly, access to these
processing operations by authorities vested with
judicial police powers by law and by certain staff
vested with administrative police powers, the
legislature had intended to provide them with a tool to
assist in carrying out judicial investigations and
certain administrative inquiries. It thus served the
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constitutional objectives of bringing offenders to
justice and preventing breaches of public order.

In providing that criminal record files could contain
information gathered during an inquiry or investigation
concerning a person against whom there was strong
and concordant evidence making it plausible that he
or she might have been involved in the commission of
certain offences, however, the legislature had allowed
some very sensitive data to be included in the files in
question. Criminal record files, furthermore, were
liable to concern a large number of individuals insofar
as they contained information about everyone who
had been accused of a crime, offence or various
class 5 minor offences. Also, there was no statutory
maximum period for which information in a criminal
record file could be retained. Lastly, the information
in question could be consulted not only for the
purposes of establishing infringements of criminal
law, gathering evidence of these infringements and
pursuing the perpetrators, but also for other purposes
related to administrative policing.

For all these reasons, the Constitutional Court
concluded that in depriving accused persons in
criminal proceedings, other than in cases where it
had been decided to acquit or discharge the
individual concerned, not to bring a prosecution or to
discontinue the proceedings against them, of any
possibility of having their personal data erased from
the criminal record file, the impugned provisions
constituted a disproportionate interference with the
right to respect for private life.

Pointing out that it did not have general discretionary
powers like those of parliament, the Constitutional
Council noted that it could not indicate the changes
that needed to be made in order to remedy the
unconstitutionality found. The immediate abrogation of
the impugned provisions would have a paradoxical
effect as it would deprive everyone whose name
appeared in a criminal record file of the possibility of
having their personal data erased, including those who
were currently entitled to do so. The Constitutional
Council therefore postponed the date of abrogation of
the first subparagraph of Article 230-8 of the Code of
Criminal Procedure to 1 May 2018.

Languages:

French.

Identification: FRA-2017-3-014
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01.12.2017 / e) 2017-674 QPC / f) Mr Kamel D.
[House arrest of a foreign national subject to an
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Keywords of the systematic thesaurus:

1.6.5.5 Constitutional Justice — Effects — Temporal
effect — Postponement of temporal effect.

5.3.6 Fundamental Rights - Civil and political rights -
Freedom of movement.

5.3.9 Fundamental Rights — Civil and political rights -
Right of residence.

5.3.32 Fundamental Rights — Civil and political rights
- Right to private life.

5.3.33 Fundamental Rights — Civil and political rights
- Right to family life.

Keywords of the alphabetical index:
House arrest, duration.
Headnotes:

The legislator is entitled to refrain from setting a
maximum time frame for house arrest in order to
allow the administrative authorities to exercise
supervision over the foreign national concerned,
given the threat to public safety that he or she
represents or in order to ensure enforcement of a
court decision.

However, the fact that the legislator had failed to
stipulate that beyond a certain time frame the
authorities would need to demonstrate the existence
of special circumstances requiring the house arrest to
be extended for the purpose of executing the
exclusion order amounted to a disproportionate
interference with the freedom to come and go.

Summary:

I. On 20 September 2017 the Conseil d’Etat asked
the Constitutional Council for a priority preliminary
ruling on the issue of constitutionality with regard to
the last sentence of the eighth subparagraph and
the third sentence of the ninth subparagraph of
Article L. 561-1 of the Code on the Entry and
Residence of Foreigners and the Right of Asylum, as
worded pursuant to Law no. 2016-274 of 7 March
2016 on the rights of foreign nationals in France.
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The last sentence of the eighth subparagraph of
Article L. 561-1 allows the administrative authorities
to place under house arrest, without any time limit, a
foreign national subject to an exclusion order or a
deportation order, until there is a reasonable prospect
of carrying out the expulsion measures in question.
The third sentence of the ninth subparagraph of the
same article also allows these authorities to establish,
anywhere on French territory, the location for the
house arrest of the foreigners in question or those
subject to an administrative exclusion order, no
matter where those foreigners are located.

The applicant, who was joined in the proceedings by
the association Gisti and by the League of Human
Rights, criticised the provisions on the ground, inter
alia, that they did not set a time limit for such house
arrest and failed to provide either for a periodic review
of the foreign national’s situation or for an effective
remedy against the house arrest decision. This, they
argued, would result in an infringement of the
freedom to come and go, the right to respect for
private life and the right to lead a normal family life.
The applicant and the above-mentioned associations
further contended that the fact that the location where
the foreign national was to be held under house
arrest could be changed at the authorities’ discretion
amounted to a violation of the right to respect for
private life and the right to lead a normal family life.
They also argued that, because of the indefinite
duration of the house arrest and the terms and
conditions thereof, the impugned provisions impinged
on individual freedom in a way that was incompatible
with Article 66 of the Constitution.

. In its ruling, the Constitutional Council noted from
its established case-law that no principle or indeed
any constitutional rule afforded foreign nationals
general and absolute rights to enter and remain on
French territory. The conditions governing their
entry and stay could be restricted by administrative
policing measures granting the public authorities
extensive powers based on specific rules. It was the
legislature’s responsibility to ensure a balance
between, on the one hand, preventing breaches of
public order and, on the other hand, respecting the
rights and freedoms granted to all those who
resided on French soil. Among these rights and
freedoms was the freedom to come and go, which
was part of the personal freedom enshrined in
Articles 2 and 4 of the 1789 Declaration of the
Rights of Man and of the Citizen, the right to respect
for private life protected under Article 2 of this
declaration and the right to lead a normal family life,
as established in the tenth subparagraph of the
Preamble to the Constitution of 27 October 1946.

Drawing on this case-law, the Constitutional Council
noted, in the instant case, that in providing that
foreign nationals subject to a deportation order or
exclusion order may be placed under house arrest,
without any time limit, the legislature had specifically
sought to prevent persons who not only did not have
the right to remain in the country but had also been
found gquilty of an offence or whose presence
constituted a serious threat to public order from
moving freely around the national territory. The
measure in question was thus justified, on two
counts, by public order considerations.

The Constitutional Council accordingly held that it
was open to the legislature not to set a maximum
time frame for house arrest in order to allow the
administrative authorities to exercise supervision over
the foreign national concerned given the threat to
public order that he or she represented or in order to
ensure the enforcement of a court decision.

It noted that the fact that a deportation order was in
place, and had not been revoked, indicated that the
foreign national posed a continuing threat to public
order. Placing a person under house arrest after they
had been banned from French territory could always
be justified on the ground that it was necessary
in order to carry out the sentence handed down
in respect of the foreigner concerned. Because,
however, the legislature had not stipulated that
beyond a certain time, the authorities must show that
there were special circumstances requiring the house
arrest to be extended for the purpose of executing the
exclusion order, the Constitutional Council held that
the words “in 5° of this article” in the last sentence of
the eighth subparagraph of Article L. 561-1, which
referred to the case of a foreign national who had
been banned by a court from French territory,
amounted to a disproportionate interference with the
freedom to come and go.

As to the other impugned provisions, applicable to
foreign nationals against whom deportation orders
had been issued, the Constitutional Court expressed
two reservations as to interpretation. Firstly, it was the
responsibility of the administrative authorities to
establish the conditions and location for the house
arrest having regard, in terms of the constraints that
they imposed on the individual concerned, to the time
spent under this regime and the individual’s family
and personal relationships. Secondly, the time for
which an individual may be required to remain at
home, in the context of house arrest, could not
exceed twelve hours per day. Otherwise, the
measure would amount to a custodial one, contrary to
the requirements of Article 66 of the Constitution, in
the absence of any action by the relevant court.
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With regard to the temporal effects of its partial
finding of unconstitutionality, the Constitutional
Council pointed out that it did not have general
discretionary powers like those of parliament and that
it could not indicate the changes that needed to be
made in order to remedy the unconstitutionality found.
Given the manifestly unreasonable consequences
that immediate abrogation would have, the
Constitutional Council postponed the date of
abrogation of the words “in 5° of this article” which
appeared in the last sentence of the eighth
subparagraph of Article L. 561-1 of the Code on the
Entry and Residence of Aliens and the Right of
Asylum to 30 June 2018.

Languages:

French.

Identification: FRA-2017-3-015

a) France / b) Constitutional Council / c) / d)
01.12.2017 / €) 2017-677 QPC / f) League of Human
Rights [identity checks, baggage searches and
vehicle inspections during states of emergency] / g)
Journal officiel de la République francaise — Lois et
Décrets (Official Gazette), 02.12.2017, text no. 77 / h)
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Keywords of the systematic thesaurus:

3.17 General Principles - Weighing of interests.
4.18 Institutions - State of emergency and
emergency powers.

5.3.6 Fundamental Rights — Civil and political rights —
Freedom of movement.

5.3.13.2 Fundamental Rights - Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Effective remedy.
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- Right to private life.

Keywords of the alphabetical index:

State of emergency, vehicle, search.

Headnotes:

Article 8-1 of Law no. 55-385 of 3 April 1955 on states
of emergency stipulated that in areas where a state of
emergency had been declared, the prefect could
authorise, by means of a reasoned decision, senior
officers in the criminal police and, under their
supervision, officers and certain assistant officers in
the criminal police, to carry out identity checks, visual
inspections and searches of bags and also
inspections of vehicles being driven, stopped or
parked on the public highway or in areas accessible
to the public. It was incompatible with the Constitution
due to its failure to ensure a balance between, on the
one hand, the constitutional objective of safeguarding
public order and, on the other hand, the freedom to
come and go and the right to respect for private life.

Summary:

I. On 25 September 2017, the Conseil d’Etat asked
the Constitutional Council for a priority preliminary
ruling on the issue of constitutionality with regard to
Article 8-1 of Law no. 55-385 of 3 April 1955 on states
of emergency, as worded pursuant to Law no. 2016-
987 of 21 July 2016 extending the application of Law
no. 55-385 of 3 April 1955 on states of emergency
and on strengthening counter-terrorism measures.

Pursuant to the first subparagraph of Article 8-1 of the
law of 3 April 1955, in areas where a state of
emergency has been declared, the prefect may
authorise, by means of a reasoned decision, senior
officers in the criminal police and, under their
supervision, officers and certain assistant officers in
the criminal police, to carry out identity checks, visual
inspections and searches of bags and also
inspections of vehicles being driven, stopped or
parked on the public highway or in areas accessible
to the public.

The League of Human Rights criticised these
provisions for allowing such measures to be carried
out, without the decision to have recourse to them
being conditional on there being specific
circumstances or threats and without any possibility
of subjecting the measures to effective judicial review.
The result, according to the association, was an
infringement of the freedom to come and go, the right
to respect for private life, the principle of equality
before the law and the right to an effective legal
remedy, and a disregard by the legislature for its own
competence that was likely to affect these rights and
freedoms.
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II. In its ruling, the Constitutional Court pointed out
that the Constitution did not preclude the possibility
for the legislature to provide for states of emergency.
It was the legislature’s responsibility, in this context,
to ensure a balance between, on the one hand,
preventing breaches of public order and, on the other
hand, respecting the rights and freedoms granted to
all those who resided on French soil. Among these
rights and freedoms was the freedom to come and
go, which was part of the personal freedom enshrined
in Articles 2 and 4 of the 1789 Declaration of the
Rights of Man and of the Citizen, and the right to
respect for private life protected under the same
Article 2.

Examining the impugned provisions in the light of
these constitutional rules, the Constitutional Council
noted that, while the latter required the prefect to
specifically designate the areas affected by these
operations and their duration, which could not exceed
twenty-four hours, and while, under the provisions in
qguestion, some of the safeguards applicable to
inspections and searches carried out in a judicial
context also applied to operations of this type, the
latter could nevertheless be carried out, in the areas
designated in the prefect's decision, against any
person, whatever his or her behaviour and without his
or her consent.

The Constitutional Council held that, while it was
open to the legislature to stipulate that the operations
implemented in this context may not be related to the
person’s behaviour, the use of these operations in a
widespread and discretionary manner would be
incompatible with the freedom to come and go and
the right to respect for private life. In providing that
these operations could be authorised in any area
where a state of emergency applied, however, the
legislature had made it possible for them to be carried
out without them necessarily being justified by
particular circumstances establishing that there was a
risk to public order in the areas in question. Because
the legislature had failed to ensure a balance
between, on the one hand, the constitutional objective
of safeguarding public order and, on the other hand,
the freedom to come and go and the right to respect
for private life, the Constitutional Council concluded
that Article 8-1 of the law of 3 April 1955 was
unconstitutional.

With regard to the temporal effects of its finding of
unconstitutionality, the Constitutional Council pointed
out that it did not have general discretionary powers
like those of parliament and that it could not indicate
the changes that needed to be made in order to
remedy the unconstitutionality found. It noted that, in
the instant case, if a state of emergency were
declared, the immediate abrogation of the impugned

provisions would have the effect of depriving the
administrative authorities of the power to authorise
identity checks, bag searches and vehicle inspections
and would thus have manifestly unreasonable
consequences. It therefore postponed the date of
abrogation of the impugned provisions to 30 June
2018, giving the parliament time to adopt new
provisions in keeping with the constitutional
requirements, where necessary.

Languages:
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Keywords of the alphabetical index:
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Headnotes:

Under Article 5 of Decree no. 58-1270 of 22 December
1958, prosecutors are placed “under the direction and
supervision of their superiors and under the authority of
the Keeper of the Seals, the Minister of Justice. In
hearings, they shall speak freely”. These provisions
ensure a reasonable balance between the principle of
an independent judicial authority and the prerogatives
granted to the government by Article 20 of the
Constitution. They do not breach the principle of the
separation of powers.
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Summary:

l. On 27 September 2017, the Conseil d’Etat asked the
Constitutional Council to give a priority preliminary
ruling in relation to the constitutionality of Article 5 of
Decree no.58-1270 of 22 December 1958 on the
organic law relating to the status of members of the
judiciary. Under this article, “prosecutors are placed
under the direction and supervision of their superiors
and under the authority of the Keeper of the Seals, the
Minister of Justice. In hearings, they shall speak
freely”.

The Union syndicale des magistrats (magistrates’
trade union), along with several other parties, alleged
that these provisions violated the principle of an
independent judicial authority provided for by
Article 64 of the Constitution, on the ground that they
make prosecutors subordinate to the Minister of
Justice, even though they are part of the judiciary and
therefore should, along with judges, be protected by
the constitutional guarantee of independence. For the
same reason, the union also alleged that Article 5
breached the principle of the separation of powers in
a manner that affected the principle of an
independent judicial authority.

II. The ruling delivered by the Constitutional Council
referred to the constitutional framework in force. It
cited Article 16 of the Declaration of the Rights of
Man and of the Citizen of 1789, under which, “any
society in which the guarantee of rights is not
assured, nor the separation of powers determined,
has no Constitution”. It stated that under Article 20 of
the Constitution, it was the Government which
determined and conducted the policy of the nation,
particularly with regard to the prosecution service’s
sphere of action. Citing the first paragraph of
Article 64 of the Constitution, under which, “the
President of the Republic shall be the guarantor of
the independence of the Judicial Authority”, the
Constitutional Council held that the independence of
the judiciary, to which prosecutors belong, gives rise
to the principle whereby the public prosecutor freely
exercises its action before the courts in seeking to
protect the interests of society. Lastly, the ruling cited
the provision of Article 64 of the Constitution which
states that “judges shall be irremovable from office”,
in addition to paragraphs four to seven of Atrticle 65 of
the Constitution on the respective conditions for
appointing judges and prosecutors, and the exercise
of disciplinary power against them.

The Constitutional Council held that through all
these provisions, the Constitution provided for the
independence of prosecutors, giving rise to the free
exercise of their action before the courts, that this
independence had to be reconciled with the

government’s prerogatives and that it was not
protected by the same safeguards as those
applicable to judges.

In the constitutional framework as outlined here in line
with previous case-law, the Constitutional Council’s
ruling reviewed the way in which the law implemented
the requirement for balance between the principle of
independent prosecutors and the Government’s
prerogatives, in defining the relationship between the
Minister of Justice and prosecutors.

Firstly, the Minister of Justice’s authority over
prosecutors may be seen in particular through the
exercise of their power regarding appointments and
disciplinary measures. Under Article 28 of the Decree
of 22 December 1958, decrees appointing prosecutors
are issued by the President of the Republic based on
the Minister of Justice’s recommendations, following
consultation of the competent section of the High
Council of the Judiciary. Under Article 66 of the same
decree, a decision to take disciplinary measures
against a prosecutor is made by the Minister of Justice
after consulting the competent section of the High
Council of the Judiciary. In addition, under paragraph 2
of Article 30 of the Code of Criminal Procedure, the
Minister of Justice may issue general instructions of
criminal policy to public prosecutors, in light of the need
to ensure the equality of citizens before the law
nationwide. In line with the provisions of Articles 39-1
and 39-2 of the said Code, the public prosecutor is
required to follow these instructions.

Secondly, also under Article 30 of the Code of
Criminal Procedure, the Minister of Justice is not
allowed to issue any instructions to prosecutors in
individual cases. Under Article 31 of the above Code,
public prosecutors prosecute and enforce the
application of the law, respecting the duty of
impartiality. As required by Article 33, they freely
give oral submissions which they believe are in
the interest of justice. Article 39-3 gives public
prosecutors the responsibility of ensuring that criminal
police investigations have the aim of establishing the
truth and are conducted in favour of and against the
plaintiff and the suspect, while respecting the rights of
the victim. Under Article 40-1 of the Code of Criminal
Procedure, the public prosecutor is free to decide
whether to proceed with prosecutions.

For all these reasons, the Constitutional Council held
that the impugned provisions of Article 5 of Decree
no. 58-1270 of 22 December 1958 ensured a
reasonable balance between the principle of an
independent judicial authority and the prerogatives
granted to the government by Article 20 of the
Constitution. In addition, they did not breach the
separation of powers.
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g) Journal officiel de la République frangaise — Lois et
Décrets (Official Gazette), 16.12.2017, text no. 90 / h)
CODICES (French).

Keywords of the systematic thesaurus:

5.3.21 Fundamental Rights — Civil and political rights
- Freedom of expression.

5.3.23 Fundamental Rights — Civil and political rights
- Rights in respect of the audiovisual media and
other means of mass communication.

5.3.24 Fundamental Rights — Civil and political rights
- Right to information.

Keywords of the alphabetical index:

Terrorism, website, accessing, disciplinary measure /
Terrorism, intention.

Headnotes:

The provisions of Article 421-2-5-2 of the Criminal
Code, as worded pursuant to Law no. 2017-258 of
28 February 2017 on public security, reinstating with
new wording the offence of habitually accessing
terrorist websites, are an unnecessary infringement of
the freedom of communication.

These provisions established a two-year prison
sentence simply for accessing an online public
communication service on several occasions, with no
terrorist intent required on the part of the person
accessing the site.

Summary:
I. On 9 October 2017, the Conseil d’Etat asked the

Constitutional Council to give a priority preliminary
ruling on the issue of constitutionality with regard to

Article 421-2-5-2 of the Criminal Code, as worded
pursuant to Law no. 2017-258 of 28 February 2017
on public security.

These provisions reinstated with new wording the
offence of habitually accessing terrorist websites,
which the Constitutional Council had censured as
initially worded in decision no. 2016-611 QPC of
10 February 2017. With the new wording, Article 421-
2-5-2 of the Criminal Code provided for a two-year
prison sentence and a fine of 30 000 euros for the act
of habitually accessing, without legitimate reason, an
online public communication service defending or
inciting the commission of terrorist acts, including
images or representations of deliberate harm to life.
The offence aimed to prevent the indoctrination of
individuals who may then commit such acts.

In particular, it was maintained that the freedom of
communication had been breached by these
provisions since the infringement by the impugned
provision was neither necessary, given the legal
measures already in effect, nor appropriate or
proportional.

Il. In its decision, the Constitutional Council referred
to its established case-law, concluding, from
Article 11 of the Declaration of the Rights of Man and
of the Citizen of 1789, that with the current state of
communication methods and with regard to the
general development of online public communication
services, in addition to the importance of these
services for participating in democratic life and the
expression of ideas and opinions, freedom of
communication implies freedom to access such
services. Pursuant to Article 34 of the Constitution, it
falls to the law to lay down rules to reconcile the
exercise of the right to free communication and the
freedom to speak, write and print with the aim of
combating the incitement and encouragement of
terrorism in online public communication services,
which pertains to the constitutional aim of
safeguarding public order and preventing offences.
However, the freedom of expression and
communication is all the more precious in that the
exercise thereof is a condition of democracy and one
of the guarantees that other rights and freedoms are
respected. Infringement of the exercise of this
freedom must be necessary, appropriate and
proportional to the aim pursued.

With regard to the conformity of the impugned
provisions with the principle of the necessity of
penalties, the Constitutional Council noted, as it did in
the aforementioned decision of 10 February 2017,
that firstly, the law included a set of criminal offences
other than the one impugned and of specific criminal
procedural provisions that aimed to prevent the
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commission of terrorist acts and, secondly, the law
also invested the administrative authorities with many
powers in order to prevent the commission of terrorist
acts. In addition to the list of legislative provisions in
force already included in its February decision and
those reiterated in paragraphs 7 to 11 of the present
decision, the Constitutional Council stated that, since
the entry into force of the impugned provisions,
parliament had supplemented the authorities’
powers by adopting new individual measures for
administrative control and surveillance for the
purposes of preventing the commission of terrorist
acts through Law no. 2017-1510 of 30 October 2017
reinforcing domestic security and the fight against
terrorism. It came to the conclusion that, with regard
to the requirement for infringements of the freedom of
communication to be necessary, even before the draft
was implemented, the administrative and judicial
authorities already had numerous powers, aside from
the impugned article, not only to monitor online public
communication services inciting or defending
terrorism and to punish those posting the relevant
material, but also to monitor a person accessing such
services, take them in for questioning and punish
them when their accessing of these sites was
accompanied by conduct demonstrating terrorist
intent.

With regard to appropriateness and proportionality
requirements in terms of the infringement of the
freedom of communication, the Constitutional Council
noted that, while the impugned provisions required
proof of adherence to the ideology expressed in
addition to accessing these sites for the offence they
introduced to be recognised, accessing these sites
and adherence to the ideology were not sufficient on
their own to establish the existence of a willingness to
commit terrorist acts. These provisions therefore
established a two-year prison sentence simply for
having accessed an online public communication
service several times, without requiring terrorist intent
on the part of the person accessing them. In addition,
while the law excluded punishment for accessing a
site “on legitimate grounds”, the applicability of this
exemption could not be established in this case, since
a person adhering to the ideology expressed by these
sites was not likely to fall into one of the categories of
legitimate grounds outlined by the law. Therefore
there was uncertainty regarding the legality of
accessing certain online public communication
services and, consequently, the use of the internet for
searching for information.

In light of all the above, the Constitutional Council
held that the impugned provisions were an
infringement of the freedom of communication that
was not necessary, appropriate or proportional. It
declared them unconstitutional with immediate effect.

Languages:

French.

Identification; FRA-2017-3-018

a) France / b) Constitutional Council / c) / d)
28.12.2017 / e) 2017-758 DC / f) Finance Law for
2018/ g) Journal officiel de la République francgaise —
Lois et Décrets (Official Gazette), 31.12.2017, text
no. 11 / h) CODICES (French).

Keywords of the systematic thesaurus:

4.8.3 Institutions — Federalism, regionalism and local
self-government — Municipalities.

4.8.7 Institutions — Federalism, regionalism and local
self-government Budgetary and financial
aspects.

5.2.1.1 Fundamental Rights — Equality — Scope of
application — Public burdens.

5.3.42 Fundamental Rights — Civil and political rights
- Rights in respect of taxation.

Keywords of the alphabetical index:
Housing tax / Tax, on wealth.
Headnotes:

The replacement of the wealth tax with the property
wealth tax, the housing tax reform, the introduction of
a single flat-rate levy of 30% on income from savings
and the housing assistance reform are in conformity
with the Constitution.

With particular regard to housing tax, “by adopting an
upper limit on income determined by the family
income assessment scale as the criterion of eligibility
for the new tax relief, the law is based on an objective
and rational criterion related to its purpose”.

Summary:

In its Decision no. 2017-758 DC of 28 December
2017, which comprised 146 paragraphs, the
Constitutional Council ruled on the Finance Law for
2018, which had been challenged in three referrals,
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two of which were initiated by a group of over 60
members of the National Assembly and the third by a
group of over 60 senators.

In particular, the Constitutional Council gave its
opinion on the complaints made in two of the three
challenges to Article 5 of the law, which introduces a
new tax relief, covered by the State, for the housing
tax collected by local authorities and their public inter-
municipal co-operation establishments with their own
tax powers. The rate of the tax relief, entitement to
which is conditional upon taxpayer incomes, is set at
30% of the total housing tax due in 2018, 65% in
2019 and 100% thereafter. From 2020, approximately
20% of taxpayers will still be subject to this tax.

Firstly, with regard to respect for equality in the
payment of public dues, the Constitutional Council
noted that, through the impugned provisions, which
were presented to the parliament as the first steps
towards a more general reform of local taxes, the law
intends to reduce housing tax for the majority of the
population. Although this does not reduce all the
disparities in situations between taxpayers that have
emerged as the scheme has evolved since its
introduction, by setting an upper limit on income
determined by the family assessment scale as the
eligibility criterion for the new tax relief, the law is
based on an objective and rational criterion related to
its purpose.

The Constitutional Council’s decision on this point is
to be understood, as it states, without prejudice to the
possibility of it re-examining these issues, particularly
depending on the manner in which taxpayers
remaining subject to housing tax are treated as part
of a planned reform of local taxes.

Secondly, with regard to respect for the financial
autonomy of local and regional authorities, the
Constitutional Council noted that, under Article 72-2
of the Constitution in conjunction with O.L. 1114-2 of
the General Code of Local and Regional Authorities,
the proceeds of all types of taxes fall into the category
of the “own resources” of local and regional
authorities in line with Article 72-2 of the Constitution,
not only when the authorities are authorised by
statute to determine the base, rate and tariff or when
the rate or a local share of the base for each authority
is determined by statute, but also when these tax
revenues are distributed by statute within a category
of local or regional authorities.

The Constitutional Council noted that in the instant
case, the impugned tax relief is covered entirely by
the State on the basis of overall rates of housing tax
applicable in 2017. It does not affect the base for this
tax or call into question the authority of local

government in this regard. Local authorities may
continue to set a different housing tax rate;
beneficiaries of this tax relief would still be liable to
pay for the portion exceeding the rate applicable
in 2017.

However, in its decision, the Constitutional Council
held that, although it appeared that the share of “own
resources” in all local authority resources fell below
the minimum threshold of own resources outlined in
Article O.L. 1114-3 of the General Code of Local and
Regional Authorities, due to changing circumstances,
and, in particular, through the effect of a change to
the impugned provisions, potentially combined with
other factors, it would fall to the finance act for the
second year following this finding to determine the
appropriate measures in order to restore the degree
of financial autonomy of local authorities to the level
laid down by organic law.

The Constitutional Council also gave its opinion on
several provisions of Article 28, which, from
1 January 2018, submits investment income, capital
gains and certain income from life insurance policies,
home purchase savings and employee shareholdings
to a single flat-rate levy. In setting this rate at 12.8%,
the impugned provisions bring the overall tax rate on
such income to 30%, taking into consideration the
increase in social security contributions on property
income and investment income included in the social
security finance act for 2018.

With regard to the complaints concerning the
infringement of the principles of equality before the
law and in the payment of public dues, the
Constitutional Council noted that by aiming to reduce
marginal taxation rates on income from capital and to
make it easier for individuals to understand and
predict the taxes applicable to them, parliament could
treat income from capital now subject to the new
proportional tax relief differently from other categories
of income remaining subject to sliding-scale income
tax, without breaching the Constitution. As the other
types of income previously subject to this scale will
remain so at the end of the reform, the impugned
provisions do not call into question the progressive
nature of overall personal income tax.

The Constitutional Council held that several of the
provisions of Article 31 of the law, which abolishes
the wealth tax and establishes a property wealth tax,
are in conformity with the Constitution.

It noted that this new tax, the basis of which is
composed of all real estate assets, falls into the
category of “all types of taxes” mentioned in Article 34
of the Constitution. The legislature is responsible for
determining the rules concerning the base, rate and
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methods of collection of these taxes, with the proviso
that these must respect constitutional principles and
rules. In establishing this tax, parliament was seeking
to increase budgetary revenues by introducing a
specific tax on real estate assets other than those
used by the owners for their own professional
purposes. Consequently, it was able to include assets
contributing to business financing in the basis for the
new tax and exclude assets classified as
“‘unproductive” in the appeals, without breaching the
Constitution.

Although it held that several aspects of the property
wealth tax scheme were in conformity with the
Constitution, the Constitutional Council censured the
second indent of paragraph IX-A of Article 31, which
treated persons granted usufruct under Article 757 of
the Civil Code differently depending on when usufruct
was granted. It held that this difference in treatment
was not justified by either a difference in situation or a
reason of general interest.

The other provisions held by the Constitutional
Council to be in conformity with the Constitution
include Article 126 reforming housing assistance
and the rules determining rent in the social housing
sector and Article 142 ending state funding of a
fraction of the statutory increase in certain life
annuities paid to clients by insurance and mutual
insurance companies.

However, the Constitutional Council censured
Article 85 cancelling the full transfer of resources
carried out under Article 89 of the Finance Law for
2016 in the sole case of metropolitan Lyon and the
Auvergne-Rhdne-Alpes region, stating that the law
was contrary to the principle of equality in the
payment of public dues, as it was not based on
objective or rational criteria related to its intended
purpose.

Articles 32, 127, 145, 150, 152 and 153 were also

censured on the ground that they did not relate to the
field of finance laws.

Languages:

French.

Germany
Federal Constitutional Court

Important decisions

Identification: GER-2017-3-018

a) Germany / b) Federal Constitutional Court / c)
Second Panel / d) 19.09.2017 / e) 2 BvC 46/14 / f)
Scrutinity of elections, supplementary contingent vote
/ g) to be published in Entscheidungen des
Bundesverfassungsgerichts (Official Digest) / h) Die
Offentliche Verwaltung 2017, 1004 (Headnotes);
Niederséchsisches  Ministerialblatt 2017, 1360
(Headnotes); CODICES (German).

Keywords of the systematic thesaurus:

3.3.1 General Principles -
Representative democracy.
4.5.10 Institutions - Legislative bodies — Political
parties.

4.9.3.1 Institutions — Elections and instruments of
direct democracy - Electoral system - Method of
voting.

4.9.8.1 Institutions - Elections and instruments of
direct democracy - Electoral campaign and campaign
material — Campaign financing.

4.9.13 Institutions — Elections and instruments of
direct democracy — Judicial control.

5.2.1.4 Fundamental Rights - Equality - Scope of
application — Elections.

5.3.41.1 Fundamental Rights — Civil and political
rights — Electoral rights — Right to vote.

Democracy -

Keywords of the alphabetical index:

Bundestag, elections / Equal suffrage, restrictions /
Election, threshold / Bundestag, members, use of
financial resources, accountability / Political party,
equal opportunities / Election, scrutiny.

Headnotes:

Constitutional law does not require that the electoral
system allow for a supplementary contingent vote
(Eventualstimme) in case the primary vote was cast
for a political party that failed to receive the minimum
share of votes necessary to pass the 5% election
threshold.
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Summary:

I. The applicant challenged the validity of the 2013
Bundestag election in proceedings for the scrutiny of
elections pursuant to Article 41.2 of the Basic Law in
conjunction with § 13 no. 3, 8§48 of the Federal
Constitutional Court Act. His electoral complaint was
directed against the statutory 5% clause establishing
an election threshold (first sentence of § 6.3 of the
Federal Elections Act — Bundeswahlgesetz); the
legislative decision to refrain from introducing a so-
called contingent vote (Eventualstimme); and the
“concealed financing of electoral campaigns by way
of channelling state funding to political parties
represented in the Bundestag via their parliamentary
groups, the staff working for members of the
Bundestag and the political foundations affiliated with
the respective parties”. The applicant claimed a
violation of the principles of equal suffrage and of
equal opportunities for political parties, submitting that
this has had a significant impact on the 2013 election
and violated his “fundamental right to electoral
equality”.

. The Federal Constitutional Court found the
electoral complaint to be inadmissible to the extent
that it was directed against state funding available to
political foundations and parliamentary groups. For
the rest, the electoral complaint was held to be
unfounded.

The Court based its decision of inadmissibility on the
following considerations:

As regards activities of political foundations in relation
to the 2013 election, the applicant failed to
substantiate specific circumstances establishing any
potential influence on the electoral process or results.
The applicant’'s arguments are rooted in the
generalised assumption that political parties and the
foundations affiliated with them ought to be viewed as
a “unit by virtue of cooperation”. This view, however,
disregards the Court’'s established case-law
according to which political foundations, in principle,
carry out their statutory tasks with sufficient
independence from political parties in terms of
organisational structure and personnel.
Consequently, general grants benefitting political
foundations do not amount to “concealed party
financing”.

To the extent that the applicant challenged state
funding available to parliamentary groups of the
Bundestag, especially for the purposes of public
relations works, he similarly failed to substantiate any
specific circumstances with a potential bearing on the
2013 election. In this respect, the mere allegation that
such funding constituted concealed party financing

does not suffice; the applicant’s arguments do not
sufficiently take into account that parliamentary
groups are subject to strict requirements that their
financial means be used exclusively for the exercise
of the functions assigned to parliamentary groups “as
building blocks of organised statehood”.

The Court’s decision that the electoral complaint is,
for the rest, unfounded was based on the following
considerations:

Neither the principle of equal suffrage (first sentence
of Article 38.1 of the Basic Law) nor the guarantee of
equal opportunities for political parties (Article 21.1 of
the Basic Law) were violated in a manner that had
any significant bearing on the distribution of seats in
the 2013 election.

The principles of equal suffrage and equal
opportunities for political parties do not mandate an
absolute prohibition to differentiate. Nevertheless, the
legislator has but limited latitude to differentiate due
to the potential impact on political competition and the
fact that decisions of the parliamentary majority in this
area are inherently linked to its own interests. Given
the risk that electoral legislation, in particular, is
susceptible to being influenced by the majority’s
interest of keeping the ruling parties in power, rather
than by considerations pertaining to the common
good, electoral laws are subject to a strict review
incumbent upon the Federal Constitutional Court.

Based on these standards, the Court concluded that
no significant violation of electoral principles
enshrined in the Basic Law resulted from the statutory
election threshold, the lack of a contingent vote, or
the activities carried out by staff working for members
of the Bundestag in connection with the 2013
election. According to established case-law, the
statutory election threshold, which limits the
distribution of seats in the Bundestag to political
parties that win at least 5% of votes, is compatible
with the Basic Law under the current factual and legal
conditions. In particular, the election threshold serves
the legitimate aim to safeguard Parliament’s ability to
function. The resulting interference with electoral
equality is proportionate, at least where the statutory
threshold does not exceed a quorum of 5%.

The fact that the application of the election threshold
in the 2013 election resulted in 15,7% of votes being
disregarded in the distribution of parliamentary seats
does not qualify as a relevant change in factual
circumstances that would call into question the
justification of the statutory threshold under
constitutional law. The Court’s case-law on the
unconstitutionality of a 5% or, respectively, 3%
threshold in elections to the European Parliament
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does also not merit a different assessment. In the
relevant decisions, the Court expressly emphasised
that its findings and considerations do not apply
accordingly to federal elections due to inherent
differences in the status, mandate and functions of
the European Parliament.

Moreover, the requirement that precedence be given
to less-restrictive means does not necessitate an
abolishment or lowering of the election threshold. It is
incumbent upon the legislator to decide on the design
of the electoral system within the limits set by the
Constitution. Contrastingly, it is not the task of the
Federal Constitutional Court to substitute decisions of
the legislator with the Court’'s own considerations of
expediency. As regards the introduction of contingent
votes into the electoral system — as suggested by the
applicant — such mechanism cannot necessarily be
considered less restrictive in light of the principles of
equal suffrage and equal opportunities for political
parties. Allowing for a contingent vote, which would
be counted only in the event that the primary vote
was cast for a party that failed to pass the election
threshold, would add to the complexity of the electoral
system and furthermore increase the risk of
irregularities. Moreover, contingent voting itself
interferes with the principles of equal suffrage and
direct elections. It is thus not ascertainable that
allowing a contingent vote were indeed a less
restrictive albeit equally effective means to ensure the
functioning of Parliament. It is for the legislator to
weigh potential advantages and disadvantages in
order to decide whether to alter the design of the
electoral system in this regard.

As regards state allowances provided to members of
the Bundestag for the reimbursement of staff costs
(8 12.3 of the Members of the Bundestag Act —
Abgeordnetengesetz), there is no evidence that the
relevant staff resources have actually been
misappropriated on a large scale, at least not to an
extent significant enough to have influenced the
outcome of the 2013 election. Yet, even though the
electoral complaint was held to be unfounded in this
respect, the Court acknowledged that the use of staff
resources by members of the Bundestag lacks
transparency and public accountability. The
guarantee of equal opportunities for political parties
would be violated if staff employed by members of the
Bundestag were assigned tasks that fall within the
area of political campaigning rather than the exercise
of the respective parliamentary mandate. In this
context, the inevitable overlap between constituency
work of members of the Bundestag and their
involvement in electoral campaigns creates ample
opportunities for misappropriation. The current legal
framework governing the allowances and resources
allocated to members of the Bundestag does not

sufficiently address this risk. In view of this, the
Federal Constitutional Court emphasised the
responsibility of the Bundestag to introduce, by
means of additional regulations, more effective
safeguards against the misuse of staff resources on
the part of members of the Bundestag during
electoral campaigns and to subject members of the
Bundestag to stricter oversight with regard to the use
of state-funded resources.

Cross-references:
Federal Constitutional Court:

- 2 BVE 4/12, 15.07.2015, Entscheidungen des
Bundesverfassungsgerichts — BVerfGE (Official
Digest), 140, 1 <32 et seq.>, ECLI:DE:BVerfG:
2015:es20150715.2bve000412;

- 2 BvE 2, 5, 6, 7, 8, 9, 10, 12/13, 2 BvR 2220,
2221, 2238/13, 26.02.2014, Entscheidungen des
Bundesverfassungsgerichts — BVerfGE (Official
Digest), 135, 259 <280 et seq.>,
ECLI:DE:BVerfG:2014:es20140226.2bve000213
, Bulletin 2014/1 [GER-2014-1-008], English
translation available on the Court’s website;

- 2 BvC 4/10, 2 BvC 6/10, 2 BvC 8/10,
09.11.2011, Entscheidungen des Bundesverfas-
sungsgerichts — BVerfGE (Official Digest), 129,
300 <316 et seq.>, ECLI:DE:BVerfG:2011:
€s20111109.2bvc000410, Bulletin 2011/3 [GER-
2011-3-019], press release available in English
on the Court’s website;

- 2 BvC 1/07, 2 BvC 7/07, 03.07.2008,
Entscheidungen des Bundesverfassungsgerichts
— BVerfGE (Official Digest), 121, 266 <294 et
seq.>, ECLI:DE:BVerfG:2008:cs20080703.2bvc
000107, Bulletin 2008/2, [GER-2008-2-013],
press release available in English on the Court’s
website;

- 2 BvK 1/07, 13.02.2008, Entscheidungen des
Bundesverfassungsgerichts — BVerfGE (Official
Digest), 120, 82 <104 et seq.>, ECLI:DE:
BVerfG:2008:ks20080213.2bvk000107, Bulletin
2008/1, [GER-2008-1-003], press release
available in English on the Court’s website;

- 2 BvC 3/96, 10.04.1997, Entscheidungen des
Bundesverfassungsgerichts — BVerfGE (Official
Digest), 95, 408 <417 et seq.>;

- 2 BvF 1/95, 10.04.1997, Entscheidungen des
Bundesverfassungsgerichts — BVerfGE (Official
Digest), 95, 335 <365 et seq.>;

- 2 BvE 1/90, 2 BVE 3/90, 2 BvE 4/90, 2 BvR
1247/90, 29.09.1990, Entscheidungen des
Bundesverfassungsgerichts — BVerfGE (Official
Digest), 82, 322 <337 et seq.>.
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Languages:

German.

Identification: GER-2017-3-019

a) Germany / b) Federal Constitutional Court / ¢) First
Chamber of the First Panel / d) 28.09.2017 / e) 1 BVR
1510/17 / f) Decision by the presiding judge alone in
expedited proceedings / g) / h) Anwaltsblatt 2017,
1235; Européische Grundrechtezeitschrift 2017, 716;
Neue Juristische Wochenschrift 2018, 40; CODICES
(German).

Keywords of the systematic thesaurus:

4.7.2 Institutions — Judicial bodies — Procedure.
4.7.4.1 Institutions — Judicial bodies — Organisation -
Members.

5.3.13.3.1 Fundamental Rights - Civil and political
rights — Procedural safeguards, rights of the defence
and fair trial — Access to courts - “Natural
judge”/Tribunal established by law.

Keywords of the alphabetical index:
Judge, lawful / Judge, lawful, right to.
Headnotes:

1. As a subjective right, the right to one’s lawful judge
according to the second sentence of Article 101.1 of
the Basic Law entitles persons seeking justice to a
decision on their legal dispute by their lawful judge.
However, not each case of overstepping the limits set
for the regular courts constitutes a violation of the
second sentence of Article 101.1 of the Basic Law.

2. The second sentence of § 155.2 of the Act on
Social Courts (Sozialgerichtsgesetz; hereinafter, the
“Act”) is an exception provision that must, due to the
right to the lawful judge according to the second
sentence of Article 101.1 of the Basic Law, be applied
diligently, moderately and with respect to the case at
hand.

3. When the Court decided on the appeal concerning
the grant for professional training, by applying the
second sentence of § 155.2 of the Act accordingly, it

violated the right to the lawful judge according to the
second sentence of Article 101.1 of the Basic Law
because urgent circumstances within the meaning of
the second sentence of § 155.2 of the Act were
neither evident nor have they been established.

Summary:

I. The applicant filed an application at the Federal
Employment Agency (Bundesagentur fur Arbeit,
hereinafter, the “Agency”) in order to receive a grant
for his professional training. As the Agency did not
consider the applicant eligible for the grant, the
application was rejected as was the protest lodged
against the rejection. The applicant took legal action
against the Agency’s decisions and applied for
preliminary relief. The Social Court (Sozialgericht)
ordered the Agency to pay the grant for the
professional training until the matter was decided in
the main proceedings. The Higher Social Court
(Landessozialgericht) reversed the order of the Social
Court and denied the application for preliminary relief.
The decision was made by the presiding judge of the
senate “applying the second sentence of § 155.2 of
the Act accordingly” which allows for a decision by
the presiding judge alone in expedited proceedings
due to urgent circumstances. Reasons for applying
the provision accordingly were not given. Rather, the
issue as to why the applicant was not eligible to
receive a grant for professional training was
addressed. The applicant challenged the order of the
Higher Social Court and claimed violations of the right
to his lawful judge according to the second sentence
of Article 101.1 of the Basic Law, his right to effective
legal protection according to Article 19.4 of the Basic
Law as well as the general guarantee of the right to
equality according to Article 3.1 of the Basic Law.

Il. The Federal Constitutional Court decided that the
Higher Social Court’s decision violates the applicant’s
right to his lawful judge. Therefore, a decision on the
violation of other fundamental rights, as claimed by
the applicant, was not necessary.

The decision was based on the following considera-
tions:

The right to one’s lawful judge constitutes an
objective constitutional principle that safeguards the
rule of law with respect to court proceedings. The
court, the adjudicating bodies, and the judges to
whom the decision on an individual case will be
assigned have to be specified in advance. The courts
are bound by these provisions; they must not
disregard them, but rather ensure adherence to them.
Persons seeking justice may claim that the
specification of competences is adhered to and, if
they are disregarded, challenge that as a violation of
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the right to their lawful judge, which is a right that is
equivalent to fundamental rights.

According to the standards set forth in the case-law of
the Federal Constitutional Court, the applicant was
denied his lawful judge by the order of the Higher
Social Court. The requirements for expedited
proceedings, which allow for a decision by the
presiding judge alone instead of the regular
composition of the Court consisting of the presiding
judge and two other professional judges, are neither
evident nor have they been established.

When the challenged order was decided, the relevant
information had already been available to the court.
It should have been discussed with the other
professional judges or their deputies during the two
weeks prior to the order. It is inconceivable why it
should have been impossible to include them in the
decision-making process.

The presiding judge could have ordered the
preliminary stay of the enforcement of the order of the
Social Court according to the Agency’s application.
That is a decision which he is competent to make on
his own. Thereby he could have allowed for the
option of a decision by the Court in its regular
composition.

Cross-references:
Federal Constitutional Court:

- 2 BVR 42/63, 24.03.1964, Entscheidungen des
Bundesverfassungsgerichts — BVerfGE (Official
Digest), 17, 294 <299>;

- 1 PBvU 1/95, 08.04.1997, Entscheidungen des
Bundesverfassungsgerichts — BVerfGE (Official
Digest), 95, 322 <329>;

- 2 BvR 581/03, 16.02.2005, Third Chamber of the
Second Panel,

- 2 BvR 2023/16 and 2 BvR 2011/16, 2 BVR
2034/16, 23.12.2016 and 16.01.2017, Second
Chamber of the Second Panel; Bulletin 2017/1
[GER 2017-1-002].

Languages:

German.

Identification: GER-2017-3-020

a) Germany / b) Federal Constitutional Court / ¢) First
Panel / d) 10.10.2017 / e) 1 BvR 2019/16 / f) Third
gender / g) to be published in Entscheidungen des
Bundesverfassungsgerichts (Official Digest) / h) Neue
Juristische Wochenschrift 2017, 3643; Gesundheits-
recht 2017, 805; Neue Zeitschrift fur Familienrecht
2017, 1141; Europaische Grundrechtezeitschrift
2017, 702; CODICES (German).

Keywords of the systematic thesaurus:

5.2.2.1 Fundamental Rights — Equality — Criteria of
distinction — Gender.

Keywords of the alphabetical index:

Discrimination, gender / Gender identity / Gender,
difference, biological / Personality, right, general /
Sexual identity, self-determined, recognition.

Headnotes:

1. The general right of personality (Article 2.1 in
conjunction with Article 1.1 of the Basic Law) protects
gender identity. It also protects the gender identity of
those who cannot be assigned either the gender
“male” or “female” permanently.

2. The first sentence of Article 3.3 of the Basic Law
also protects persons who do not permanently
identify themselves as male or female in the context
of discrimination based on gender.

3. Both of these fundamental rights of persons who
do not permanently identify themselves as male or
female are violated if civil status law requires that the
gender be registered but does not allow for a further
positive entry other than male or female.

Summary:

I. The complainant filed a request with the competent
registry office for correcting the complainant’s birth
registration by deleting the previous gender entry
“female” and replacing it with “inter/diverse”, alterna-
tively only with “diverse”. The registry office rejected the
request and pointed out that under German civil status
law a child needs to be assigned either the female or
the male gender in the birth register, and emphasised
that — if this is impossible — no gender entry is made
(8 21.1 no. 3, § 22.3 of the Civil Status Act, hereinafter,
the “Act”). The request for correction filed thereupon
with the Local Court (Amtsgericht) was rejected; the
complaint filed against this decision was unsuccessful.
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http://www.codices.coe.int/NXT/gateway.dll?f=jumplink$jumplink_x=Advanced$jumplink_vpc=first$jumplink_xsl=querylink.xsl$jumplink_sel=title;path;content-type;home-title;item-bookmark$jumplink_d=%7BCodices%7D$jumplink_q=%5bfield%20E_Alphabetical%20index:%22Gender,%20difference,%20biological%22%5d
http://www.codices.coe.int/NXT/gateway.dll?f=jumplink$jumplink_x=Advanced$jumplink_vpc=first$jumplink_xsl=querylink.xsl$jumplink_sel=title;path;content-type;home-title;item-bookmark$jumplink_d=%7BCodices%7D$jumplink_q=%5bfield%20E_Alphabetical%20index:%22Personality%22%5d
http://www.codices.coe.int/NXT/gateway.dll?f=jumplink$jumplink_x=Advanced$jumplink_vpc=first$jumplink_xsl=querylink.xsl$jumplink_sel=title;path;content-type;home-title;item-bookmark$jumplink_d=%7BCodices%7D$jumplink_q=%5bfield%20E_Alphabetical%20index:%22Personality,%20right%22%5d
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With the constitutional complaint, the complainant
claims a violation of the general right of personality
(Article 2.1 in conjunction with Article 1.1 of the Basic
Law) and discrimination based on gender (first sentence
of Article 3.3 of the Basic Law).

Il. The Federal Constitutional Court decided that the
provisions of civil status law are incompatible with the
Basic Law’s requirements to the extent that § 22.3 of
the Act does not provide for a third option — besides
the entry “female” or “male”, allowing for a positive
gender entry. The general right of personality
(Article 2.1 in conjunction with Article 1.1 of the Basic
Law) also protects the gender identity of those who
cannot be assigned either the gender “male” or
“female” permanently. In addition, the current civil
status law also violates the ban on discrimination
(Article 3.3 of the Basic Law) to the extent that it rules
out the registration of a gender other than “male” or
“female”. The legislator has to enact new provisions
by 31 December 2018. Courts and public authorities
may not apply the provisions at issue insofar as they
impose an obligation on persons to state their gender
if those persons’ gender development deviates from
female or male gender development and thus do not
permanently identify as male or female.

The decision is based on the following considerations:

The general right of personality also protects gender
identity, which is a regular constituent element of an
individual’s personality. The assignment of gender is
of paramount importance for individual identity; it
usually plays a key role both for a person’s self-
conception and for the way this person is perceived
by others. The gender identity of persons who can be
assigned neither male nor female gender is also
protected under this right.

Current civil status law interferes with this right. It
requires a gender entry, but does not allow the
complainant, who permanently identifies as neither
male nor female, an entry corresponding to this
gender identity. Even if this person chose the option
“no entry”, it would not reflect that the complainant
does not see themself as a genderless person, but
rather perceives themself as having a gender beyond
male or female. This specifically threatens the self-
determined development and protection of the
individual’s personality. Civil status is not a marginal
issue; rather, it is the “position of a person within the
legal system”, as stated by the law. Civil status
defines the central aspects of the legally relevant
identity of a person. Therefore, denying individuals
the recognition of their gender identity in itself
threatens their self-determined development.

The interference with fundamental rights is not
justified under constitutional law. The Basic Law does
not require that civil status be exclusively binary in
terms of gender. It neither requires that gender be
governed as part of civil status, nor is it opposed to
the civil status recognition of a third gender identity
beyond male and female.

The interests of third parties cannot justify that current
civil status law does not offer a third gender option,
allowing for a positive entry. The mere possibility of
entering a further gender does not oblige anyone to
assign themselves to this third gender. In a regulatory
system that requires information on gender, the
existing options for persons with deviating gender
development to be registered as male, female or
without gender entry certainly need to be preserved.
Additional bureaucratic or financial burdens or
organisational interests of the state cannot justify the
denial of a third standardised positive entry option
either. A certain additional effort will have to be
accepted. However, the general right of personality
does not grant a claim to the entry of random gender-
related identity features as civil status information.
Furthermore, allowing a positive entry for a third
gender with a standardised third designation does not
result in any assignment difficulties that do not
already exist under current law anyway. In the case
that a further positive gender option is allowed for, the
questions to be clarified are the same that already
arise when opting for no gender entry, which is
possible under the current legal situation.

In addition, § 21.1 no. 3 in conjunction with § 22.3 of
the Act violate the first sentence of Article 3.3 of the
Basic Law. According to this fundamental right,
gender may generally not serve as a basis for
unequal legal treatment. The first sentence of
Article 3.3 of the Basic Law also protects persons
against discrimination who do not identify as male or
female, since the purpose of the first sentence of
Article 3.3 of the Basic Law is to protect persons from
being disfavoured that belong to groups structurally
prone to being discriminated against. Yet § 21.1 no. 3
in conjunction with § 22.3 of the Act disadvantages
persons who are neither male nor female precisely
because of their gender, given that they cannot —
unlike men and women — be registered in accordance
with their gender.

Due to the violations of the Constitution, § 21.1 no. 3 in
conjunction with §22.3 of the Act are declared
incompatible with the Basic Law, because the
legislator has several options to correct these
violations. For instance, the legislator could generally
dispense with information on gender in civil status.
Alternatively, it could also create the possibility for the
persons concerned to choose another positive
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designation of a gender that is not male or female. In
this respect, the legislator is not limited to choosing
one of the designations put forward by the complainant
in the proceedings before the regular courts.

Languages:

German; English press release is published on the
Court’s website.

Identification: GER-2017-3-021

a) Germany / b) Federal Constitutional Court / ¢) First
Chamber of the First Panel / d) 22.10.2017 / ) 1 BVR
1822/16 / f) Refusal of admission to the legal
profession / g) / h) BRAK-Mitteilungen 2017, 301;
Neue Juristische Wochenschrift 2017, 3704,
CODICES (German).

Keywords of the systematic thesaurus:

3.16 General Principles — Proportionality.

3.17 General Principles - Weighing of interests.
3.18 General Principles - General interest.

4.7.15.1 Institutions - Judicial bodies - Legal
assistance and representation of parties — The Bar.
5.4.4 Fundamental Rights - Economic, social and
cultural rights - Freedom to choose one’s
profession.

Keywords of the alphabetical index:

Jurisdiction, constitutional subject of review, acts
issued by bar association / Freedom to choose one’s
profession, restriction, prohibition to practise /
General interest, importance, paramount / Legal
profession, admission, refusal, reasons / Misconduct,
legal profession / Public interest, administration of
justice / Public interest, legal profession, integrity.

Headnotes:

1. Refusal of admission to the legal profession
(Rechtsanwaltschaft) constitutes a serious interference
with the fundamental right to freely choose one’s
profession (first sentence of Article 12.1 of the Basic
Law). It is only permissible for the purpose of protecting
a common good of paramount importance while fully
respecting the principle of proportionality.

2. A refusal on the grounds that the person
concerned appears unworthy of practising as a
lawyer is contingent upon a case-by-case assess-
ment, requiring that the interests protected by
fundamental rights of the person concerned be
balanced against conflicting public interests, most
notably the interest in ensuring a functioning
administration of justice.

Summary:

I.  The constitutional complaint proceedings
concerned a refusal of admission to the legal
profession. The applicant claims a violation of her
fundamental rights deriving, in particular, from the first
sentence of Article 12.1 of the Basic Law.

The applicant completed the two-year judicial
preparatory training (Referendariat) by taking the
second state exam, a prerequisite for holding judicial
office or entering the legal profession in Germany (cf.
§5.1 of the German Judiciary Act — Deutsches
Richtergesetz; 8 4 no. 1 of the Federal Lawyers’ Act —
Bundesrechtsanwaltsordnung). During the course of
a mandatory training stage at the public prosecution
office, the applicant and the prosecutor supervising
her training had several verbal altercations due to
differing personal and professional views. In the
official appraisal of the training stage, the supervisor
gave the applicant the grade “satisfactory”. In
response, the applicant contacted her former
supervisor via email in February 2011 and included
various remarks of an insulting nature in her
communication, including the following excerpt:

“You are nothing but a redneck prosecutor who
never made it out of his backwater town where
he’s now rotting away. Your worldview is that of
a model citizen living in 1940s Germany. You'’re
about as happy with your life as the hole in a
shithouse.

You turned green with envy when | stood before
you, and your hatred for me was palpable. You
would have loved to toss me in a gas chamber if
this kind of thing weren’'t frowned upon these
days. Instead, you resorted to the only means
available to you in your limited position: you
provided me with an appraisal full of confused
rambling and completely out of touch with reality.
Well, | congratulate you on your glorious victory,
please savour the moment and enjoy it to the
fullest — for it is but a minor nuisance to me (one
that irritates my sense of justice, admittedly),
whereas for YOU it will be the highlight of your
life. You won’t experience any greater joy than
this during your miserable existence.”
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Following this incident, the prosecution authorities
opened an investigation into the matter. In another
email addressed to the prosecutor in charge of the
investigation, the applicant accused the latter of
unlawful conduct and called her intellectual abilities
into question. The applicant was eventually convicted
of insult charges (§ 185 of the Criminal Code -
Strafgesetzbuch) and ordered to pay a fine.

In 2014, the applicant applied for admission to the
legal profession with the competent regional bar
association (Rechtsanwaltskammer). The application
was rejected on the grounds that the applicant had
been found guilty of conduct that makes her appear
unworthy of practising as a lawyer in accordance with
8 7 no. 5 of the Federal Lawyers’ Act. Legal recourse
sought by the applicant before the competent higher
lawyers’ court (Anwaltsgerichtshof) was unsuccessful
and leave to appeal to the Federal Court of Justice
(Bundesgerichtshof) was denied.

Il. The Federal Constitutional Court held that the
decisions of the bar association and the higher
lawyers’ court violated the applicant’s fundamental
right protected under the first sentence of Article 12.1
of the Basic Law.

The decision was based on the following considera-
tions:

The refusal of admission to the legal profession
severely interferes with the fundamental right to freely
choose one’s profession. The refusal of admission
amounts, at least temporarily, to a prohibition to
practise. Specifically, it restricts access to a
profession on the basis of subjective requirements
(subjektive Berufszugangsregelung). Such restriction
requires a statutory basis and is only permissible if it
is necessary for protecting a common good of
paramount importance and satisfies the principle of
proportionality. In light of the constitutionally protected
freedom to choose one’s profession, the provisions
governing refusal of admission based on
unworthiness pursuant to § 7 no. 5 of the Federal
Lawyers’ Act must be interpreted in a restrictive
manner. A person may not be considered “unworthy”
of entering the legal profession solely because his or
her conduct is met with disapproval in society or in
the professional environment. Rather, it is generally
required that the misconduct in question potentially
impairs public confidence in the integrity of the legal
profession, as relating to a functioning administration
of justice, and that the resulting impairment outweighs
the interests protected by the fundamental rights of
the person concerned.

The challenged decisions did not fully meet these
requirements.

Nevertheless, the evaluation of the specific
circumstances, both favourable and unfavourable,
that were taken into account in the assessment of the
applicant’s overall personality, was unobjectionable
in the case at hand. Specifically, it was well justifiable
to reproach the applicant for her refusal to
acknowledge any fault on her part, and to draw
negative conclusions based thereon. It is true that the
significance of proven past misconduct may diminish
over longer or shorter periods of time, as the case
may be, to the point where it were no longer relevant
or sufficient for refusing admission to the legal
profession. Yet, if the person concerned persistently
refuses to acknowledge any fault or blame, insisting
instead that the conduct in question were justified and
unobjectionable, this may be taken into account to the
detriment of the person seeking admission to the
legal profession. This is due to the fact that such
behaviour is a relevant factor in the prognosis
determining the decision on refusal of admission.

It was not ascertainable in the present case, however,
that the challenged decisions sufficiently balanced the
constitutionally protected interests of the applicant
against conflicting public interests that could possibly
preclude admission to the legal profession. The
assessment carried out with regard to the applicant’s
personality, which found her to be unacceptable as a
member of the legal profession without substantiating
further reasons, fails to satisfy constitutional
requirements. The decision rendered by the higher
lawyers’ court already lacks the required prognosis
determining potential impairments of conflicting
interests that could preclude admission to the legal
profession. Most notably, it would have been
incumbent upon the court to specify whether and on
what basis it must be presumed that the applicant, if
admitted as a practising lawyer, would act in a
manner that could impair public confidence in the
integrity of the legal profession, especially as regards
the public interest in a functioning administration of
justice; to this end, relevant considerations include
the risk that courts might be prevented from resolving
legal disputes in a focused and expedient manner or
that persons seeking legal assistance might be
unable to obtain reliable advice or representation
from practising lawyers. Moreover, it is not manifestly
evident in the present case that the interests of the
applicant are outweighed by conflicting public
interests. Therefore it would have been necessary to
specify the relevant findings and considerations
supporting any such conclusion.

Languages:

German.
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Identification: GER-2017-3-022

a) Germany / b) Federal Constitutional Court / c)
Second Panel / d) 07.11.2017 / e) 2 BvE 2/11 / f)
Parliamentary right to information / g) to be published
in Entscheidungen des Bundesverfassungsgerichts
(Official Digest) / h) Wertpapiermitteilungen 2017,
2345; CODICES (German).

Keywords of the systematic thesaurus:

3.20 General Principles — Reasonableness.

4.5.7.1 Institutions - Legislative bodies - Relations
with the executive bodies - Questions to the
government.

Keywords of the alphabetical index:

Information, confidential, protection / Duty to
supervise / Information, access, limits / Information,
access, reasonable / Information, confidential, access
| Parliament, controlling function / Parliament,
enquiry, guarantee / Parliament, member, supervision
of government authorities / Parliament, parliamentary
groups, rights / Parliament, right to be informed /
Secret, information, disclosure.

Headnotes:

1. The parliamentary right to receive information
under the second sentences of both Article 38.1 and
Article 20.2 of the Basic Law requires that public
answers be given to queries. In cases where
legitimate secrecy interests arise, applying the
Bundestag’s Rules on Confidentiality when respon-
ding to parliamentary queries may constitute a
suitable means for striking an appropriate balance
between the right to ask questions afforded members
of the Bundestag and other conflicting legal interests.

2. The parliamentary right to ask questions and
receive information guaranteed under the Basic Law
is subject to limitations which, insofar as they are set
out in statutory law, must be rooted in constitutional
law. Contractual or statutory confidentiality obligations
as such are not a suitable means for limiting the right
to ask questions and receive information.

3. The parliamentary interest in receiving
information, which derives from the principle of
democracy, is a manifestation of the Federal

Government's accountability to Parliament. This
interest can only pertain to matters that fall within the
Government's scope of responsibility. Within the
context of democratic legitimation, the responsibility
of the Government extends to all activities involving
companies incorporated under private law of which
the Federation is the majority or sole owner. In this
regard, the Federal Government's responsibility is
not limited to exercising the oversight and
intervention rights afforded it statutorily.

4. The Federal Government’s scope of responsibility
for the Deutsche Bahn AG [national railway
corporation] relates both to the exercise of its
shareholder duties as well as its regulation of the
federal state authorities and the proper carrying out
of its duties to guarantee services pursuant to
Article 87e of the Basic Law. Furthermore, the
business activities of the Deutsche Bahn AG also
fall within the Federal Government’'s scope of
responsibility. Article 87e of the Basic Law does not
cancel these responsibilities.

5. The Federal Government may not refuse to answer
specific parliamentary queries on the grounds that the
fundamental rights of the Deutsche Bahn AG are
affected. As a legal person controlled entirely by the
state, the Deutsche Bahn AG does not exercise any
rights of any individual holders of fundamental rights,
nor can it invoke fundamental rights. Finally,
Article 87e of the Basic Law does not grant the
Deutsche Bahn AG any defensive rights against state
influence on its management (on the basis of the
welfare of the state).

6. The Bundestag’s right to ask questions is subject
to limitations resulting from the welfare of the
Federation or a Land (welfare of the state), which
could be threatened if classified information were to
be disclosed.

a. The fiscal interests of the state in protecting
confidential information relating to companies in
which it holds stakes do constitute constitutionally
recognised matters of welfare of the state.

b. Ensuring the functioning of state supervision of
banks and other financial institutions, the stability of
the financial market and the success of support
measures adopted by the state during the financial
crisis constitute interests pertaining to the welfare of
the state, which may set limits to the Federal
Government’s duty to give answers to parliamentary
queries.

7. The Bundestag’s constitutional right to ask
questions and receive information and the
corresponding duty of the Federal Government to
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give answers constitute a sufficient basis for a
violation of the fundamental right relating to the
provision of information. Insofar, a more detailed
statutory provision is not required.

8. The parliamentary right to information is subject to
the limits of reasonableness. The Federal
Government is under an obligation to provide all
information at its disposal or which can be obtained
through reasonable efforts. It is required to exhaust
all available means of obtaining the requested
information.

9. It follows from the Federal Government's
constitutional general duty to fulfil the Bundestag’s
requests for information that it must state reasons in
case it refuses to provide the requested information.
The Federal Government has a specific duty to
substantiate its actions in the event that it does not
provide answers in a publicly accessible Bundestag
document, but rather makes the information available
to the Bundestag in the form of a classified document
filed at the Secret Records Office of the Bundestag.

Summary:

I. In 2010, members of the Bundestag as well as the
parliamentary group BUNDNIS 90/DIE  GRUNEN
(hereinafter, the “applicants”) submitted several
parliamentary queries relating to the Deutsche Bahn
AG as well as financial market supervision. The
applicants  primarily requested information on
discussions and agreements between the Federal
Government and the Deutsche Bahn AG regarding
investments into the rail network, on an expert
opinion commissioned by the Federal Government
concerning an economic feasibility assessment of the
“Stuttgart 21” railway project, as well as on delays in
train operations and their causes. Additional
guestions submitted by the applicants to the Federal
Government related to regulatory measures of the
Federal Financial Supervisory Authority directed at
various financial institutions during the years 2005 to
2008. In the applicants’ opinion, the Federal
Government did not sufficiently respond to any of the
relevant queries. By way of Organstreit proceedings
(disputes  between constitutional organs), the
applicants therefore sought a declaration that the
Federal Government, on grounds that are untenable
under constitutional law, refused to provide the
requested information, or did so insufficiently, and
that the Federal Government thereby violated the
rights of the applicants and of the Bundestag under
the second sentences of both Article 38.1 and
Article 20.2 of the Basic Law.

Il. The Second Panel of the Federal Constitutional
Court decided that the Federal Government failed to
fulfil its duty to give answers in response to
parliamentary queries relating to the Deutsche Bahn
AG and financial market supervision, and thereby
violated the rights of the applicants and of the
Bundestag. Without sufficiently substantiating why,
the Federal Government provided incomplete
answers or refused to respond altogether to the
guestions in dispute concerning agreements between
the Federal Government and the Deutsche Bahn AG
on investments into the rail network; an expert
opinion on the “Stuttgart 21” railway construction
project; delays in train operations and their causes;
as well as regulatory measures of the Federal
Financial Supervisory Authority directed at various
financial institutions during the years 2005 to 2008.

The decision is based on the considerations set out in
the headnotes.

Languages:

German (English translation by the Court is prepared
for the Court's website); English press release is
available on the Court’s website.

Identification: GER-2017-3-023

a) Germany / b) Federal Constitutional Court / c)
Second Chamber of the Second Panel / d)
08.11.2017 / e) 2 BvR 2221/16 / f) Telephone rates
for prisoners / g) / h) Neue Juristische Wochenschrift
2018, 144; CODICES (German).

Keywords of the systematic thesaurus:

5.1.1.4.3 Fundamental Rights — General questions -
Entitlement to rights — Natural persons — Detainees.
5.3.1 Fundamental Rights — Civil and political rights -
Right to dignity.

5.3.32 Fundamental Rights — Civil and political rights
- Right to private life.

Keywords of the alphabetical index:

Prison, detainee, rights / Prisoner, communication /
Prisoner, reintegration / Reintegration, fundamental
right, status.
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Headnotes:

1. Disregarding the economic interests of prisoners is
incompatible with the obligation under constitutional
law to reintegrate them into society. Accordingly, the
prison’s obligation to provide for the welfare of
prisoners requires protecting their financial interests.

2. Telecommunications services do not have to be
offered free of charge. However, this does not justify
charging prisoners significantly more for these
services than is usual outside prisons, if it is not
necessary due to requirements or conditions of the
penal system making them more expensive.

3. If the prison has, in the context of statutory
obligations, a private company provide services on
which the prisoners depend without any alternatives
that can be freely chosen within the framework of
market conditions, it will have to ensure that the
private service provider charges fair market prices.

4. In that respect, the contractual obligation of the
prison to the provider is not decisive. A long contract
period with the provider — even if it is common in the
context of prisons — must not lead to the result that
market developments of prices do not have, in the
longer term, any impact on the prices the prisoners
have to pay.

5. In the present case, the Higher Regional Court
should not have explicitly left open the question
whether the telephone rates were reasonable; the
claim to adjust the telephone charges should not
have been denied based on the contractual obligation
with the telecommunications provider.

Summary:

I. The prison in which the applicant has been serving
his sentence offers a telephone service to the
prisoners. The telephone system is operated by a
private telecommunications provider (hereinafter,
“provider”) on the basis of a contract. The contract
period is 15 years and the contract was signed in
2005. The prisoners do not have any other alternative
to this telephone service.

In June 2015, the provider changed the rates and
conditions. In particular, the provider did not continue
to offer the so-called “Flexoption” that provided the
possibility to pay certain monthly amounts and reduce
the costs per telephone unit by up to 50%. In July
2015, the applicant filed an application to the prison
and requested that the telephone rates be adjusted to
those outside of prison and that the prison protect his
financial interests. The prison rejected his application.

Recourse to the regular courts was also
unsuccessful; the Higher Regional Court rejected his
protest on points of law as unfounded. In particular,
the court explicitly left unanswered the question
whether the providers’ rates were unreasonably
expensive because the prison was, as the court held,
bound by the contract with the provider and thus
unable to lower the telephone rates.

Il. The Federal Constitutional Court decided that the
decision of the Higher Regional Court violated the
applicant’s fundamental right under Article 2.1 in
conjunction with Article 1.1 of the Basic Law. The
requirements to protect the financial interests of
prisoners resulting from the aim of reintegrating them
into society were not sufficiently accounted for.

It has been established in the context of the case-law
of regular courts that it is part of the prisons’
responsibilities towards the prisoners to protect their
economic interests. This also corresponds to the
principle that disregarding prisoners’ economic
interests is  incompatible  with  constitutional
requirements.

As the Higher Regional Court left the question of
reasonable telephone rates unanswered, it
disregarded the prisoner’s financial interests and thus
violated his fundamental right to reintegration into
society. In doing so, the court did not recognise that
the contractual obligation to the provider does not
constitute a sufficient justification for denying the
adjustment of the telephone rates. Abiding by the
contract that has been negotiated by the Land
Ministry of Justice and knowingly signed for a period
of 15years and that will not be terminated earlier
does not prevent the prison from charging reasonable
telephone rates or from offering alternatives to the
current telephone system. The challenged court
decision was based on the violation of fundamental
rights. It cannot be ruled out that the Higher Regional
Court reaches a different decision when taking into
consideration the constitutional requirements under
Article 2.1 in conjunction with Article 1.1 of the Basic
Law.

Cross-references:

Federal Constitutional Court:

- 2 BvL 17/94, 01.07.1998, Entscheidungen des
Bundesverfassungsgerichts — BVerfGE (Official

Digest), 98, 169 <203>; Bulletin 1998/2 [GER-
1998-2-007].
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Headnotes:

In extradition matters, courts violate the fundamental
right to effective judicial protection set out in the first
sentence of Article 19.4 of the Basic Law if they fail to
adequately investigate the relevant facts and
independently assess the matter if there is reason to
assume that a risk of political persecution exists in the
event of extradition.

If an asylum application filed by the person concerned
by extradition proceedings has previously been
refused in a primarily competent state, the court
deciding about the extradition request must — if
evidence suggests that a risk of political persecution
exists — generally make serious efforts to access the
files from the asylum proceedings and, if that fails,
clarify the facts by other means, for example by
conducting a personal hearing of the person
concerned.

Summary:

I. The complainant, a Russian citizen of Chechen
origin, is accused in Russia of having attempted to Kill
the victim of a sexual offence after having served a
prison sentence imposed for that crime. He claims
that both the charges of sexual assault and those of
the attempted homicide are false accusations, made
with the aim of putting him under pressure to disclose
the names of insurgents.

Asylum applications filed by the complainant in Poland
in 2015 were rejected; he filed a complaint against this
decision but left Poland before a decision had been
made. Once in Germany, he again applied for asylum.
The asylum application was rejected as inadmissible
on the grounds that Poland was responsible for the
asylum proceedings. In addition, the German court
ordered deportation to Poland. The complainant’s
claims brought before the administrative court against
the rejection of asylum were dismissed.

Meanwhile, due to the alleged attempted homicide,
Russian authorities had applied for an international
arrest warrant upon which the complainant was
arrested in Leipzig in 2016. Since then he is held in
custody.

In the proceedings, the Higher Regional Court
(Oberlandesgericht) had asked the Public Prosecu-
tion Office to clarify the circumstances underlying the
asylum application in Poland and the complainant’s
submission before Polish authorities, and to request
access to those asylum decisions that had already
been adopted.

In April 2017, the Dresden Higher Regional Court
declared the extradition admissible. Case files from the
Polish asylum proceedings were not consulted.
Accessed information comprised only a printout of e-
mail communication that had taken place between the
Dresden public prosecution office, the Federal Agency
of Migration and Refugees and the Saxonian State
Ministry of Justice. This printout referred to a
statement made by a Polish liaison officer, who had
allegedly stated that the complainant’s application for
refugee protection in Poland had been ‘“rejected
entirely”. On that basis, the court, without performing
its own substantive examination, considered that the
extradition obstacle of an impending political
persecution in the country of destination did not
preclude the complainant’s extradition. Subsequently,
the complainant unsuccessfully applied to the Higher
Regional Court for a renewed admissibility decision
under §33.1 of the German Act on International
Cooperation in Criminal Matters. The constitutional
complaint is directed against both decisions of the
Higher Regional Court.
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II. Upon the complaint, the Federal Constitutional
Court decided that the challenged decisions violate
the first sentence of Article 19.4 of the Basic Law.
The Higher Regional Court did not adequately
investigate and examine whether the complainant is
at risk of being politically persecuted in the country of
destination.

The first sentence of Article 19.4 of the Basic Law
contains a fundamental right to effective and — as far
as possible — exhaustive judicial protection against
acts of public authorities. The guarantee of effective
legal protection generally implies the duty of the
courts to re-examine contested administrative acts as
to the underlying facts and the law.

Thus, in order to comply with the requirement of
effective legal protection, the regular court may
refrain from exhausting all means of accessing
information only if evidence is inadmissible, entirely
unsuitable, inaccessible or irrelevant to the decision.
In the context of judicial admissibility proceedings in
anticipation of extradition this means that the
competent courts are obliged to investigate the facts
of the case and examine exhaustively whether there
are legal and factual obstacles to extradition. This
also applies to the question of whether the person to
be extradited is at risk of becoming a victim of political
persecution in the country of destination.

The purpose of judicial examination of admissibility is
to provide preventive legal protection of the
persecuted person. Judicial admissibility proceedings
and the assessment as to whether there exists such a
risk of political persecution aim to prevent state
interferences with constitutionally protected interests
of the person to be extradited. If extradition is carried
out despite the fact that there is such a risk of political
persecution, this infringes the first and second
sentence of Article 2.2 of the Basic Law. Any
interpretation and  application of  extradition
regulations by higher regional courts must take this
into account and ensure effective judicial review.
Even if an asylum entitlement in Germany cannot be
derived from Article 16a.1 of the Basic Law, the
provision’s underlying idea, namely to provide
protection from political persecution in the country of
destination, must be taken into account. Insofar as it
seems likely that such political persecution will take
place, the court must thus declare the requested
extradition inadmissible. The court must analyse
independently whether the prerequisites of this
extradition obstacle are met. To comply with the first
sentence of Article 19.4 of the Basic Law, the courts
must, in the case of a risk of political persecution,
take all available measures to investigate the relevant
circumstances and must evaluate the facts
independently. They make serious efforts to access

the files from the foreign country’s asylum
proceedings unless it is clear that this will not lead to
any new findings. This ensures that the asylum
seeker’'s submission and all already existing factual
investigations as to a risk of political persecution are
taken into account and that contradictions are
clarified and provisions made if necessary. Insofar as
case files are not available, the court must mention
this in its admissibility decision. In such a case, the
court’s investigation duties must be satisfied by other
measures, usually by conducting a personal hearing
of the person concerned.

The Higher Regional Court failed to comply with this
duty. It decided the case without having obtained the
information requested from Poland and without
having personally heard the complainant; it relied
solely on a printout of e-mail communication that had
taken place between different authorities (see above)
and in which reference was made to a statement
made by a Polish liaison officer, who had allegedly
stated that the complainant’s application for refugee
protection in Poland had been rejected entirely.

Even if the Higher Regional Court’s conduct in the
proceedings were to be regarded as a serious
attempt to gain access to the Polish case files, the
Higher Regional Court — in order to comply with the
first sentence of Article 19.4 of the Basic Law —
should have conducted a personal hearing of the
complainant and independently appraised his
statements to determine whether there is a risk of
political persecution. This duty is independent of any
examination that may have been carried out during
the Polish asylum proceedings.

Furthermore, the Higher Regional Court was not
allowed to refrain from performing its own examina-
tion on the grounds that the Russian Federation had
assured that the extradition request did not serve the
purpose of persecution on grounds of race, religion,
ethnicity or political conviction and that the
complainant would be prosecuted only for the offence
for which extradition was requested. Such an
assurance under international law does not release
the court from its duty to examine indications
suggesting that a risk of political persecution in the
country of destination exists. In doing so, the court
must appreciate the complainant’'s submission in a
comprehensible and non-arbitrary manner, even if it
comes to the conclusion that it does not follow this
submission.
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