EDITORIAL

The dynamic development of constitutional justice constitutes one of the most important
innovations in contemporary legal practice in Europe. As constitutional justice is
intimately connected to the principle of the rule of law, the contribution of constitutional
courts and courts of equivalent jurisdiction to the recent democratisation process in the
countries of Central and Eastern Europe cannot be overestimated.

Constitutional justice is one of the main fields of activity of the European Commission for
Democracy through Law (“Venice Commission”). Since its creation in 1990 it has been
working in close co-operation with constitutional courts and courts of equivalent
jurisdiction in Europe, as well as in other regions of the world. The Venice Commission
regularly organises conferences, from which papers are published in the Science and
Technology of Democracy series, and has also successfully organised a series of
workshops in co-operation with recently established constitutional courts to assist them
in dealing with questions relating to their new existence.

Under the auspices of the Venice Commission, a network of liaison officers of
constitutional and other equivalent courts has been established. The liaison officers
regularly prepare contributions on the case-law of their respective courts, which are
published three times each year in the Bulletin on Constitutional Case-Law.

Considering that the case-law contained in the Bulletin can only be situated in its true
perspective if one has a comprehensive knowledge of the powers and procedures of the
institutions concerned, in 1994, a first special edition of the Bulletin (updated and
reissued in 1999) containing brief descriptions of the various participating courts and
their activities was prepared. The present volume of the Special Edition “Basic Texts”
supplements the six preceding volumes. This seventh publication contains laws
regulating the activities and procedures of the constitutional courts, accompanied by
relevant extracts of the constitutions, of Argentina, Israel, Kazakhstan, Korea,
Kyrgyzstan, South Africa and the United States of America.

All contributions are based on information provided by liaison officers from the
respective courts. The Venice Commission is grateful for their invaluable contribution,
without which the realisation of this ambitious project in constitutional law would not
have been possible.

The information contained in the special editions and the regular issues of the Bulletin
on Constitutional Case-Law is available in the CODICES database which has been set
up by the Venice Commission. The database exists in English and French and is
available on CD-ROM and is also accessible via the Internet www.CODICES.coe.int.
CODICES contains additional information which is not available in the paper versions,
such as full texts of constitutions of countries presented in the different volumes of the
Special Edition “Basic texts”.

The Bulletin on Constitutional Case-Law and the Special Editions represent a unique
source of information for anyone interested in the development of law and constitutional
justice in greater Europe and several non-European states as well.

G. BUQUICCHIO
Secretary of the Venice Commission
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ARGENTINA

Constitution

- extracts -

Title | - Federal Government

First Division
Legislative Power

Chapter | — The House of Deputies
Section 53

Only the House of Deputies has the power to
impeach before the Senate the President, the Vice-
President, the Chief of the Ministerial Cabinet, the
Ministers, and the Justices of the Supreme Court, in
such cases of responsibility as are brought against
them for misconduct or crimes committed in the
fulfilment of their duties; or for ordinary crimes, after
having known about them and after the decision to
bring an action had been voted by a majority of two-
thirds of its members present.

Chapter Il - The Senate
Section 59

The Senate is empowered to judge in public trial
those impeached by the House of Deputies, its
members being on oath for the case. When the
President of the Nation is impeached, the Senate
shall be presided by the Chief Justice of the Supreme
Court. No person shall be declared guilty without the
majority of two-thirds of the members present.

Section 60

The judgment shall not extend further than to remove
the accused person from office, and to disqualify him
to hold any office of honour, trust, or profit in the
Nation. But the party declared guilty shall,
nevertheless, be subject to accusation, trial, and
punishment according to law before the ordinary
courts.

Third Division
The Judicial Power

Chapter | = Its nature and duration
Section 108

The Judicial Power of the Nation shall be vested in a
Supreme Court and in such lower courts as Congress
may constitute in the territory of the Nation.

Section 110

The Justices of the Supreme Court and the judges of
the lower courts of the Nation shall hold their offices
during good behaviour, and shall receive for their
services a remuneration to be ascertained by law and
which shall not be diminished in any way while
holding office.

Section 111

To be a member of the Supreme Court it is necessary
to be a lawyer of the Nation, with eight years of
practice, and with the same qualifications required to
be a senator.

Section 112

On occasion of the first installation of the Supreme
Court, the persons designated shall take an oath
before the President of the Nation, to perform their
duties, to administer justice in a proper and faithful
manner, and in accordance with the provisions of the
Constitution. In the future, they shall take the oath
before the Chief Justice of the Court.

Section 113

The Supreme Court shall issue its own internal
regulations, and appoint its subordinate employees.

Chapter Il = Powers of the Judiciary
Section 116

The Supreme Court and the lower courts of the
Nation are empowered to hear and decide all cases
arising under the Constitution and the laws of the
Nation, with the exception made in Section 75,
subsection 12, and under the treaties made with
foreign nations; all cases concerning ambassadors,
public ministers and foreign consuls; cases related to
admiralty and maritime jurisdiction; matters in which
the Nation shall be a party; actions arising between
two or more provinces, between one province and the
inhabitants of another province, between the
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inhabitants of different provinces, and between one
province or the inhabitants thereof against a foreign
state or citizen.

Section 117

In the aforementioned cases the Supreme Court shall
have appellate jurisdiction, with such regulations and
exceptions as Congress may prescribe; but in all
matters concerning foreign ambassadors, ministers
and consuls, and in those in which a province shall be
a party, the Court shall have original and exclusive
jurisdiction.

National Code of Civil and
Commercial Procedure

- extracts -
254 - Form and time limit

Ordinary appeals to the Supreme Court in civil cases
shall be brought before the appropriate appeals
chamber within the time limit and in the form provided
for in Sections 244 and 245 of the Constitution.

256 - Lawfulness

Extraordinary appeals to the Supreme Court shall
comply with the requirements of Section 14 of Law 48.

257 - Form, time limit and procedure

Extraordinary appeals shall be made in writing,
substantiated in conformity with the provisions of
Section 15 of Law 48, to the judge, court or
administrative body responsible for the decision that
prompted them, within ten days of notification of that
decision.

Interested parties shall be notified of the appeal, in
person or in writing, and shall have a period of ten
days to reply. Once they have replied, or the time limit
for doing so has lapsed, the court in charge of the
case shall rule on the admissibility of the appeal. If it
rules it admissible, following notification of its decision
in person or in writing, it shall transfer the
proceedings to the Supreme Court within five days of
the final notification. In the event that the high court
concerned has its seat outside the Federal Capital,
the ftransfer shall be effected by post, at the
appellant’s expense.

Any party not resident in the Federal Capital shall be
notified of the decisions of the Supreme Court
through legal channels.

These appeals shall be governed by the provisions of
Section 252.

258 - Execution of judgment

If the judgment of the chamber or court confirms that
delivered at first instance, the appeal having been
allowed, the respondent may apply for execution of
the judgment while providing security to cover any
costs incurred should the Supreme Court set aside
the decision.
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The amount of the security shall be fixed by the
chamber or court that allowed the appeal and shall be
cancelled if the Supreme Court declares the case
inadmissible or confirms the decision appealed
against. The national exchequer shall be exempt from
the security referred to in this provision.

280 - (Text according to Law 23.774, Section 2)
Call for case file. Dismissal of extraordinary
appeals. Memorials in ordinary appeals

When the Supreme Court hears an extraordinary
appeal, upon receipt of the case it shall call for the
case file. At its own discretion, based solely on this
provision, the Court may dismiss an extraordinary
appeal, on grounds of lack of sufficient federal
offence or when the issues raised are insubstantial or
insignificant.

In the case of an ordinary appeal under Section 254,
the case file, once received, shall be made available
in the court registry, with notification of the parties in
person or in writing. The appellant shall present a
memorial within ten days, a copy of which shall then
be forwarded to the other party for the same period.
Failure to present a memorial or the inadequacy
thereof shall lead to dismissal of the appeal.

Once the memorial has been answered or the time
limit for doing so has lapsed, the case file shall be
examined.

Under no circumstances shall new evidence or the
allegation of new facts be allowed.

281 - Judgment

The judgments of the Supreme Court shall be drafted
anonymously, without prejudice to the possibility for
judges who disagree with the majority vote to express
a dissenting opinion.

The original of the judgment shall be included in the
case file and a copy, certified by the office of the
clerk, shall be included in the corresponding book.

285 — (Text according to Law 23.774, Section 2)
Complaint for refusal of leave to appeal to the
Supreme Court

Complaints for refusal of leave to appeal to the
Supreme Court, duly substantiated, shall be filed
within the time Ilimit prescribed in Section 282,
paragraph 2.

The Court may dismiss the case outright, or demand
copies of documents or, if necessary, the case file.

If the complaint concerns refusal of leave for an
extraordinary appeal, the Court shall have the right to
dismiss the application under the conditions and in
the manner provided for in Section 280, paragraph 2.
If the complaint is declared admissible and the
judgment is set aside, Section 16 of Law 48 shall

apply.

As long as the Court had not declared it admissible,
the complaint shall not have suspensive effect.

286 - Deposit

When a complaint is filed with the Supreme Court of
Justice for refusal of leave for an extraordinary
appeal, the sum of $§ 7000 shall be deposited to the
order of the Court. The sum shall be deposited in the
Judicial Deposit Bank.

Such deposit shall not be made by persons exempt
from paying stamp duty or court fees, in accordance
with the provisions of the relevant domestic laws.

In the event of failure to deposit the sum or to deposit
it in full, the appellant shall be informed that he/she
must do so within 5 days. He/she shall be notified of
this in person or in writing.

287 - Purpose of the deposit

If the Court declares the complaint admissible, the
deposit shall be returned. If the application is
dismissed or declared to have lapsed, the deposit
shall be forfeit.

The Court shall use the sums thus collected to
purchase books for the country’s court libraries.
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Decree of 17/12/1952 regulating
the National Justice System

- extracts -

70. The Supreme Court shall meet in ordinary session
on the working days designated by it. The number of
sessions shall be determined according to the court’s
workload and the circumstances prevailing.

Extraordinary sessions

71. The Supreme Court may also meet in
extraordinary session, on working days or holidays,
when convened by the president or agreed by a
majority of its members.

Oral proceedings, hearings and oral pleadings

72. Oral proceedings, hearings and oral pleadings
shall take place during ordinary sessions unless
otherwise agreed.

Oaths

73. Oaths to be taken before the Supreme Court or its
President shall be taken at public hearings, on the
days designated in each case.

79. The President and Vice-President of the Supreme
Court shall be elected for a three-year term of office
by an absolute majority of the votes of the judges of
the Court (Decree of 17/3/1961, paragraph 2, as
amended by Decrees 14/1985 and 16/1988).

If the President of the Supreme Court takes over the
Executive Power of the Nation in keeping with the law
on absence of the Head of State, the term of office
mentioned in the previous paragraph shall be
extended until the President of the Supreme Court
ceases to stand in for the President of the Nation.

Representation

80. The President shall represent the Supreme Court
in matters of protocol, before the other public
authorities and, in general, in all its dealings with
public servants, bodies or people.

Signature

81. The President shall sign communications
addressed to the President of the Nation, the

presidents of the chambers of the Congress,
provincial governors, presidents of provincial
legislative bodies, provincial high court presidents,
leading ecclesiastical authorities and representatives
of the Holy See and of foreign countries, and also
those concerning the seizure, disposal or handling of
funds, money orders, court cheques and any other
documents he/she considers appropriate.

Orders and interim orders

82. (Text according to Decree 43/1973) The
President shall make procedural orders by his/her
signature alone if he/she deems it necessary or the
nature of the proceedings so requires.

Presiding over hearings and sessions

83. The President shall preside at public hearings, the
other judges being able to speak with his permission.
He shall preside over sessions of the Court.

Allocation of cases

84. The President shall be responsible for allocating
cases to the judges for examination, and determining
whether and in what order they should subsequently
be dealt with.

In cases concerning matters of significance, the
President shall set the date on which the Court shall
hear the case. (Paragraph added by Decree 36/2003)
— Distribution of case documents: see
Decree 53/1996 in this Appendix.

Criminal cases under the Court’s original
jurisdiction

84 bis. (Added by Decree 28/1993) The President
shall be responsible for preliminary investigations in
criminal cases under the original jurisdiction of the
Supreme Court, and shall be able to delegate this
duty to another judge of the court.

The examining judge may in turn delegate to a clerk
of a rank not lower than that of first-instance judge
any action he/she considers necessary to solve the
case and identify the offender or offenders.

87. (Text according to Decree 16/1988) In the
absence of the President, his/her place shall be taken
by the Vice-President of the Supreme Court, or failing
that by one of the other judges, by order of seniority.
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Delegation of duties

87 bis. (Included by Decree 14/1985 and amended by
Decrees 16/1988 and 22/1993) If deemed necessary,
the President shall be able to delegate some of
his/her duties, temporarily or permanently, to the
Vice-President of the Supreme Court.

Legislative Decree no. 1285/1958
Organisation of the National
Justice System

- extracts -

21. (Text according to Law 23.774, Section 1) The
Supreme Court of Justice shall be composed of nine
judges. The Principal State Prosecutor and the
prosecutors of the Supreme Court of Justice shall
plead before it in the cases and to the extent provided
for in Section2 of Law 15.464 (Law 15.464 was
repealed by Law 24.946, Section 76. See Sections 33
to 36 of Law 24.946).

It shall have its seat in the Federal Capital and shall
appoint its President. It shall draw up its own rules of
procedure and financial regulations and the
regulations governing the national justice system,
establishing the supervisory powers of the Supreme
Court and lower courts.

24. (Text according to Law 21.708, Section 2) The
Supreme Court of Justice shall hear and determine:

1. Under its original and exclusive jurisdiction, all
cases between two or more provinces and civil
cases between one province and a resident or
residents of another, or citizens nationals or
subjects; cases concerning ambassadors or other
foreign diplomatic officials, the members of the
legation and their families, as a court of justice
acting under public international law; and cases
concerning the privileges and immunities of foreign
consuls in their public character. It shall take no
action on an application against a foreign country
without first applying to that country’s diplomatic
representative, through the Ministry of Foreign
Affairs, for its consent to have proceedings brought
against it. However, for the purposes of this
provision, the Executive may make a declaration of
non-reciprocity in respect of a certain country, in a
duly substantiated decree. In this case the foreign
country concerned shall remain subject to the
jurisdiction of Argentina. If the declaration issued by
the Executive limits the lack of reciprocity to specific
aspects, the foreign country shall be subject to
Argentina’s jurisdiction only in respect of those
same aspects. The Executive shall declare
reciprocity established when the foreign country has
amended its laws accordingly. For the purposes of
the first part of this indent, residents shall mean:

a) Natural persons who have been domiciled
in the country for two years or more prior to
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the initiation of the proceedings, regardless of
their nationality;

b) Legal entities established in the country
under public law;

c) Other legal entities constituted and
domiciled in the country;

d) Societies and associations without legal
personality, when all their members are in the
situation mentioned in a) above. Cases
concerning foreign ambassadors or ministers
plenipotentiary shall be those which affect
them directly because they concern their rights
or involve possible liability on their part, or
those of members of their families or staff of
the embassy or diplomatic legation. No action
shall be taken against the aforesaid persons
without first approaching their ambassador or
minister  plenipotentiary to obtain their
government’s agreement for proceedings to
be brought against them. Cases concerning
foreign consuls are those brought for acts or
deeds committed in the course of their duties,
where their civil or criminal liability is at issue.

2. In extraordinary appeal, cases under
Section 14 of Law 48 and Section 6 of Law 4055.

3. Applications for review referred to in
Sections 2 and 4 of Law 4055, and applications
to clarify its own judgments.

4. Direct applications for refusal of leave to
appeal.

5. Applications concerning undue delays in the
delivery of justice by the national appeal courts.

6. Ordinary appeals against final rulings of the
national appeal courts, in the following cases:

a) Cases to which the Nation is party, directly
or indirectly, when the value at issue, without
accessories, is in excess of seven hundred
and twenty-six thousand five hundred and
twenty-three pesos and thirty-two cents
($ 726,523.32);

b) Applications by foreign countries for the
extradition of criminals;

c) Cases arising from the seizure or embargo
of seagoing vessels in times of war, or
concerning military salvage, the vessel's
nationality or the legitimacy of its certificate
and papers.

7. Questions of jurisdiction and conflicts arising in
judicial proceedings between the country’s judges
and courts when there is no common higher body to
resolve them, except when such questions or
conflicts arise between national first-instance judges,
in which case they shall be settled by the court to
which the first judge to have heard the case is
attached. It shall likewise decide which judge is
competent when its intervention is indispensable to
avoid an effective denial of justice.
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Law no. 48. Jurisdiction and
competence of the Supreme
Court

Law no. 4055 on the Federal
Justice System

- extracts -

Section 1. The Supreme Court of Justice shall
hear and determine at first instance:

1. All cases between two or more provinces and
civil cases between one province and a resident
or residents of another, or foreign nationals or
subjects;

2. Cases between a province and a foreign
country;

3. Cases concerning ambassadors or other
foreign diplomatic officials, the members of the
legation and their families and domestic servants,
as a court of justice acting under public
international law;

4. Cases concerning the privileges and
immunities of foreign consuls and vice-consuls in
their public character.

4. The Supreme Court of Justice shall hear and
determine appeals against final judgments or any
final court order in all criminal proceedings brought
before Section judges and in civil proceedings when
the sum at issue exceeds two hundred “pesos
fuertes” and the second-instance judgment, whether
it confirms or sets aside the initial judgment, shall be
enforceable.

- extracts -

2. The Supreme Court shall hear and determine
under its original and exclusive jurisdiction those
cases mentioned in Article 101 of the Constitution
and Section 1 of Law 48 of 14 September 1863, and
applications for retrial under Section 241 of law 50 of
the same date.

3. The Supreme Court shall hear and determine, at
last instance, appeals against and actions to set
aside final judgments of the federal appeal courts in
the following cases:

1) judgments handed down in proceedings
against the Nation, as stipulated in law 3952, of
6 October 1900;

2) judgments handed down in proceedings
against private individuals or corporations for the
recovery of debts or the execution of contracts,
embezzlement of public funds, or violation of
administrative regulations, and generally in all
those cases to which the Nation or its tax or debt
collectors are party, when the sum at issue
exceeds 7,265,233,203.08 pesos.

The above provision does not include tax or debt
collection or embezzlement cases where the
funds concerned are for the Capital or a part of
the territory rather than for the Nation as a whole;
3) judgments handed down in all cases brought
about by the seizure or embargo of seagoing
vessels in times of war, or concerning military
salvage, the vessel's nationality or the legitimacy
of its certificate and papers;

4) cases concerning applications by foreign
countries for the extradition of criminals;

5) judgments handed down in any criminal case
for the offences of treason, rebellion or sedition
and in cases of murder, arson or explosion,
piracy and shipwreck on the high seas on board
the nation’s vessels or by foreign pirates, and all
those cases where the sentence incurred
exceeds ten years’ imprisonment.

4. In cases where, in accordance with Section 551 of
the Code of Criminal Procedure, the decisions of the
federal courts are subject to appeal, the Supreme
Court shall hear the appeal.

5. It shall also hear applications for excessive delays
or denial of justice in those cases referred to in the
preceding articles.
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6. The Supreme Court shall be the highest court of
appeal against final sentences pronounced by federal
appeal courts; appeal courts in the Capital; provincial
high courts and military high courts in those cases
provided for in Section 14 of Law 48 of 14 September
1863.

9. The Supreme Court shall settle any questions of
jurisdiction:

a) between federal appeal courts; between a
federal appeal court and a local high court, or
high court judge, in the Capital, or a provincial
high court or high court judge;

b) between a Section judge and a local high
court, or high court judge, in the Capital, or a
provincial high court or high court judge;

c) between a professional judge in a national
territory and a local high court, or high court
judge, in the Capital, or a provincial high court or
high court judge;

d) between a local high court, or high court judge,
in the Capital and a provincial high court or high
court judge; between high courts in two
provinces; between judges in different provinces;
and between a military court and any other
national or provincial court.

10. The Supreme Court shall exercise supervisory
powers over the federal courts, Section judges,
professional judges in the national territories and
other federal justice officials, and shall lay down
appropriate regulations in order to ensure the proper
administration of justice.

11. The supervisory powers of the Supreme Court
shall include:

1) enforcing these regulations and imposing the
corresponding disciplinary sanctions in the event
of violation thereof;

2) requiring that reports be submitted to it,
annually or at any time, stating the cases
received and the number and status of cases
pending and cases judged;

3) granting or denying members of federal courts,
Section judges, professional judges in the
national territories and other federal justice
officials, leave of absence of more than three
days or leave not to attend their court or office for
more than a week;

4) imposing disciplinary sanctions on the same
for lack of due consideration and respect for the
Court or any of its members, for acts offensive to
the judicial authorities, or for faults or negligence
in the performance of their duties.

The sanctions shall consist of warnings, cautions or
fines not exceeding two hundred pesos.

In the event of the repetition of serious abuses, faults
or negligence by members of federal appeal courts,
Section judges or professional judges in the national
territories, the Supreme Court shall inform the
Chamber of Deputies; when such repeat offences are
committed by public prosecutors or by guardians for
minors, the poor or the absent, it shall suspend them
and immediately apply to the Executive for their
dismissal.
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Israel
Basic Law — The Judiciary

- extracts -
Chapter One: Basic Provisions

Judicial power

(a) Judicial power is vested in the following courts**:
(1) the Supreme Court;
(2) a District Court;
(3) a Magistrate’s Court;
(4) another court designated by Law as a court.
In this Law, "judge" means a judge of a court as
aforesaid.
(b) Judicial power is vested also in the following:
(1) a religious court (beit din);
(2) any other court (beit din):
(3) another authority all as prescribed by Law.
(c) No court or court (beit din) shall be established for
a particular case.

Independence

2.
A person vested with judicial power shall not, in judicial
matters, be subject to any authority but that of the Law.

Publicity of proceedings

3.

A court shall sit in public unless otherwise provided
by Law or unless the court otherwise directs under
Law.

Chapter Two: Judges
Appointment of judges

4.

(a) A judge shall be appointed by the President of the
State upon election by a Judges’ Election Committee.
(b) The Committee shall consist of nine members,
namely, the President of the Supreme Court, two other
judges of the Supreme Court elected by the body of
judges thereof, the Minister of Justice and another
Minister designated by the Government, two members
of the Knesset elected by the Knesset and two
representatives of the Chamber of Advocates elected
by the National Council of the Chamber. The Minister of
Justice shall be the chairman of the Committee.

(c) The Committee may act even if the number of its
members has decreased, so long as it is not less than
seven.

Nationality

5.
Only an Israeli national shall be appointed judge.

Declaration of allegiance

6.

A person appointed judge shall make a declaration of
allegiance before the President of the State. The
declaration shall be as follows:

"l pledge myself to be in allegiance to the State of
Israel and to its laws, to dispense justice fairly,
not to pervert the law and to show no favour.”

Period of tenure

7.
The tenure of a judge shall begin upon his declaration
of allegiance and shall end only:

(1) upon his retirement on pension; or

(2) upon his resignation; or

(3) upon his being elected or appointed to one of
the positions the holders of which are debarred
from being candidates for the Knesset; or

(4) upon a decision of the Judges’ Election
Committee prepared by the chairman of the
Committee or the President of the Supreme Court
and passed by a majority of at least seven
members; or

(5) upon a decision of the Court of Discipline.

Retired judge

8.

A judge who has retired on pension may be
appointed to the position of a judge for such time, in
such manner and on such conditions as may be
prescribed by Law.

Restriction on re-posting

9.

(a) A judge shall not be permanently transferred from
the locality where he is serving to a court in another
locality save with the consent of the President of the
Supreme Court or pursuant to a decision of the Court
of Discipline.

(b) A judge shall not without his consent be appointed
to an acting position at a lower court.
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Salary and benefits

10.

(a) The salaries of judges and other payments to be
made to them during or after their period of tenure or
to their survivors after their death shall be prescribed
by Law or by a decision of the Knesset or of a
Knesset committee empowered by the Knesset in
that behalf.

(b) No decision shall be passed reducing the salaries
of judges only.

Judge not to engage in additional occupation, etc.

11.

A judge shall not engage in an additional occupation,
and shall not carry out any public function save with
the consent of the President of the Supreme Court
and the Minister of Justice.

Criminal proceedings

12.

(a) No criminal investigation shall be opened against
a judge save with the consent of the Attorney-
General, and no information shall be filed against a
judge save by the Attorney-General.

(b) A criminal charge against a judge shall not be
tried save before a District Court consisting of three
judges unless the judge has consented that the
charge be tried in the ordinary manner.

(c) The provisions of this section shall not apply to
categories of offences designated by Law.

Disciplinary proceedings

13.

(a) A judge shall be subject to the jurisdiction of a
Court of Discipline.

(b) A Court of Discipline shall consist of judges and
judges retired on pension appointed by the President
of the Supreme Court.

(c) Provisions as to the grounds for instituting
disciplinary proceedings, the modes of filing
complaints, the composition of the bench, the powers
of the Court of Discipline and the disciplinary
measures it shall be authorised to impose shall be
prescribed by Law. The rules of procedure shall be in
accordance with Law.

Suspension

14.

Where a complaint or information is filed against a
judge, the President of the Supreme Court may
suspend him from office for such period as he may
prescribe.

Chapter Three: The Courts
Supreme Court

15.

(a) The seat of the Supreme Court is Jerusalem.

(b) The Supreme Court shall hear appeals against

judgments and other decisions of the District Courts.

(c) The Supreme Court shall sit also as a High Court

of Justice. When so sitting, it shall hear matters in

which it deems it necessary to grant relief for the sake

of justice and which are not within the jurisdiction of

another court (beit mishpat or beit din).

(d) Without prejudice to the generality of the

provisions of subsection (c), the Supreme Court

sitting as a High Court of Justice shall be competent:
(1) to make orders for the release of persons
unlawfully detained or imprisoned;
(2) to order State and local authorities and the
officials and bodies thereof, and other
persons carrying out public functions under
law, to do or refrain from doing any act in the
lawful exercise of their functions or, if they
were improperly elected or appointed, to
refrain from acting;
(3) to order courts (batei mishpat and batei
din) and bodies and persons having judicial or
quasi-judicial powers under law, other than
courts dealt with by this Law and other than
religious courts (batei din), to hear, refrain
from hearing, or continue hearing a particular
matter or to void a proceeding improperly
taken or a decision improperly given;
(4) to order religious courts (batei din) to hear
a particular matter within their jurisdiction or to
refrain from hearing or continue hearing a
particular matter not within their jurisdiction,
provided that the court shall not entertain an
application under this paragraph is the
applicant did not raise the question of
jurisdiction at the earliest opportunity; and if
he had no measurable opportunity to raise
the question of jurisdiction until a decision
had been given by a religious court (beit din),
the court may quash a proceeding taken or a
decision given by the religious court (beit din)
without authority.

(e) Other powers of the Supreme Court shall be

prescribed by Law.

Other courts

16.

The establishment, powers, places of sitting and
areas of jurisdiction of the District Courts, the
Magistrates’ Courts and other courts shall be in
accordance with Law.
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Appeal

17.

A judgment of a court of first instance, other than a
judgment of the Supreme Court, shall be appealable
as of right.

Further hearing

18.

In a matter adjudged by the Supreme Court by a
bench of three, a further hearing may be held by a
bench of five on such grounds and in such manner as
shall be prescribed by Law.

Retrial

19.

In a criminal matter adjudged finally, a retrial may be
held on such grounds and in such manner as shall be
prescribed by Law.

Established rule

20.

(a) A rule laid down by a court shall guide any lower
court.

(b) A rule laid down by the Supreme Court shall bind
any court other than the Supreme Court.

Registrar
21.

A court may have a registrar, who may or may not be
a judge.

Law on the Courts
[consolidated version,
1984]

5744-

- extracts -

Chapter One: The Judges

Article One: Scope of Application
Subject-matter of chapter

1.
This chapter deals with the Judges of:

(1) the Supreme Court;
(2) the District Courts;
(3) the Magistrates’ Courts.

Article Two: Qualifications
Qualifications of Judges of Supreme Court

2.
The following are qualified to be appointed as Judges
of the Supreme Court:

(1) a person who has held office as a Judge of a
District Court for a period of five years;

(2) a person who is inscribed, or entitled to be
inscribed, on the Roll of Members of the Israel
Bar and who, continuously or intermittently, for
not less than ten years - including at least five
years in this country — has been engaged in one
or several of the following:

(a) the profession of an advocate;

(b) a judicial or other legal function, in the
service of the State of Israel or another
service, designated for this purpose by
regulations;

(c) the teaching of law at a university or law
school designated for this purpose by
regulations;

(3) an eminent jurist.
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Cooling-off period for appointment of a Judge of
the Supreme Court

2a.

A person who has held office as the Attorney General
or the State Attorney shall not be appointed as a
Judge of the Supreme Court unless a period of
eighteen months has passed since the day he ceased
to hold that office.

Qualifications of Judges of District Courts

3.
The following are qualified to be appointed as Judges
of a District Court:

(1) a person who has held office as a Judge of a
Magistrates’ Court for a period of four years;

(2) a person who is inscribed, or entitled to be
inscribed, on the Roll of Members of the Israel
Bar and who, continuously or intermittently, for
not less than seven years - including at least
three years in this country — has been engaged in
one or several of the occupations enumerated in
Section 2 (2).

Qualifications of Judges of Magistrates’ Courts

4.

The following are qualified to be appointed as Judges
of a Magistrates’ Court: a person who is inscribed, or
entitled to be inscribed, on the Roll of Members of the
Israel Bar and who, continuously or intermittently, for
not less than five years — including at least two years
in this country — has been engaged in one or several
of the occupations enumerated in Section 2 (2).

Nationality

5.

(a) A person who is not an Israeli national shall not be
appointed as a Judge.

(b) Where a candidate for appointment holds also a
nationality other than Israeli nationality and the law of
the other state of which he is a national enables him
to be released from its nationality, he shall not be
appointed until he has done everything required of
him in order to be so released.

Article Three: Appointment
Judges’ Selection Committee
6

The following provisions shall apply for the purposes
of the Judges’ Selection Committee under Section 4

of Basic Law: Judicature (hereinafter referred to as
“the Committee”):

(1) the Knesset shall elect, by secret ballot, the
two members of the Knesset who are to serve as
members of the Committee; they shall serve so
long as they are members of the Knesset and,
when the period of tenure of the Knesset has
ceased, until the new Knesset has elected other
members in their stead, subject to the provisions
of the Knesset Law, 5754-1994;

(2) the National Council of the Israel Bar shall
elect its representatives by secret ballot; they
shall serve for a period of three years;

(3) the two Judges of the Supreme Court shall
serve for a period of three years;

(4) the composition of the Committee shall be
published in Reshumot.

Voting in the Committee

6a.

A member of the committee shall vote according to
his discretion, and shall not be obliged by the
decisions of the body he is representing in the
committee.

Procedure of Committee

7.

(a) When it appears to the Minister of Justice that a
Judge should be appointed, he shall give notice to
such effect in Reshumot and shall convene the
Committee.

(b) The following are authorised to propose
candidates:

(1) the Minister of Justice;
(2) the President of the Supreme Court;
(3) three members of the Committee jointly.

(c) A proposal by the Committee for the appointment
of a Judge shall be passed by a majority of the
members taking part in the voting, however, a
proposal by the Committee for the appointment of an
eminent jurist shall only be passed by a three-
quarters majority of the members taking part in the
voting.

(d) The Committee shall prescribe any other
procedure for its deliberations and work.
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Restriction on the appointment of a Judge

7a.

The committee shall not propose the appointment of
a Judge if the candidate has been convicted of a
criminal offence which under the circumstances
involved moral turpitude.

President and Deputy President of Supreme Court

8.

The President and the Deputy President of the
Supreme Court shall be appointed, in accordance with
the provisions of Section 4(a) of Basic Law: Judicature,
from among the Judges of the Supreme Court.

Presidents and Vice-Presidents of other courts

9.

(a) The Presidents and Vice-Presidents of District
Courts and Magistrates’ Courts shall be appointed by
the Minister of Justice with the consent of the
President of the Supreme Court, each from among
the Judges of the Courts of the grade in question.

(b) An appointment according to subsection (a) shall be
for a period of four years, and the Minister of Justice,
with the consent of the President of the Supreme Court,
may extend it for four additional years.

(c) A judge who has held office for two consecutive
terms as a president or deputy president of a court
shall not be appointed for an additional term to the
same office.

Continuation of the term of a President

9a.

(a) A President of a Magistrates’ Court who has been
appointed as a Judge of a District Court may, with his
consent, continue to hold office as President of a
Magistrates’ Court if the Minister of Justice, with the
consent of the President of the Supreme Court, has
so decided; however, during the time he holds office
as President of a Magistrates’ Court he shall only
adjudicate cases within the jurisdiction of a
Magistrates’ Court.

(b) The provisions of this section do not derogate
from the provisions of Section 9.

Acting appointment

10.

(a) The Minister of Justice may, with the consent of
the candidate and with the consent of the President of
the Supreme Court, appoint:

(1) a Judge of the Supreme Court to act as
President or Judge of a District Court.

(2) a Judge of a District Court to act as a Judge
of the Supreme Court, President of a District
Court, President of a Magistrates’ Court or Judge
of a Magistrates’ Court;

(3) a Judge of a Magistrates’ Court to act as a
Judge of a District Court or President of a
Magistrates’ Court;

(4) a Traffic Judge to act as a Judge of a
Magistrates’ Court.

(b) Acting service under this section, whether
continuous or intermittent, shall not be for more than
one year out of a period of three years; but in the
case of a Judge who is a Registrar, who is appointed
to act as a Judge of the Court at which he serves as
Registrar, it may, with the consent of the President of
the Supreme Court, be for up to four years out of a
period of five years.

(c) a person appointed to an acting appointment
according to this Section may also hear a matter
under the jurisdiction of the Court in which he serves
by permanent appointment, provided that he shall not
hear the same matter in both instances.

Fellow Judges

10a

(a) The Justice Minister shall appoint, according to
the choice of the committee, a Judge of a District
Court or a Judge of a Magistrates’ Court who has
retired on pension according to Section 13(a)(1),
(b)(1), (b)(2), or (c), to serve as a Fellow Judge, for
one period which shall not exceed four years (in this
law — a Fellow Judge), provided that a person whose
age exceeds seventy-five shall not serve as a Fellow
Judge.

(b) A Fellow Judge shall serve as a Judge in a Court
whose grade is not higher than the grade of the Court
in which he served at the time of his retirement on
pension.

(c) A Fellow Judge shall be considered a Judge for all

intents and purposes, however, he can serve part
time.

Article Four: Tenure
Validity of Appointment
11.

After the appointment of a Judge has been published
in Reshumot, it shall not be disputed.
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Resignation

12.

A Judge may resign his office by submitting a letter of
resignation to the Minister of Justice; his tenure shall
end upon the expiration of three months from the
submission of the letter of resignation unless the
Minister of Justice has agreed to a shorter period.

Retirement on Pension

13.
(a) A Judge shall retire on pension:

(1) upon attaining the age of seventy years;

(2) if the Committee, on the basis of a medical
opinion in conformity with rules prescribed by it,
finds that by reason of his state of health he is
unable to continue in the exercise of his functions.

(b) A Judge may retire on pension -

(1) if he has attained the age of sixty years, after
holding office for twenty years;

(2) if he has attained the age of sixty-five years,
after holding office for fifteen years;

(3) if he so requests and his request is approved
by the Committee; the Committee may make its
consent conditional upon the fixing of a lower rate
of pension than is required according to law.

(c) Notwithstanding the provisions of subsection (b), a
Judge of a Magistrates’ Court may retire on pension
after holding office for twenty years if he has attained
the age of fifty years or after holding office for fifteen
years if he has attained the age of fifty-five years,
provided that he gives notice to the Minister of Justice
one year before the date of retirement.

(d) In computing the term of office of a Judge for the
purposes of subsection (b), there shall be added to
his term of office as a Judge any period of service in
the State service or in any institution approved for this
purpose by the Finance Committee of the Knesset, or
any part of any such period, all according to rules
prescribed by the Finance Committee.

Termination of tenure by decision of the
committee

14.

(a) If a proposal to terminate the tenure of a Judge
according to Section 7(4) of Basic Law: Judicature is
submitted to the committee, it may appoint, from
among its members, a subcommittee which shall
consider the proposal and submit its findings and
conclusions to the committee.

(b) The committee, and the subcommittee if
appointed, shall allow the Judge to see the material
before them, and shall grant him an opportunity to
make his arguments.

(c) If the Committee decides upon the termination of
the tenure of a Judge, it shall in its decision prescribe
the date for the termination of the tenure and, at its
discretion, the rate of the pension which he is to
receive, provided that the rate of pension does not
exceed the rate to which he would have been entitled
had he continued in office until reaching the age of
seventy.

Power of Judge to complete proceedings

15.

(@) A Judge who, having commenced any
proceedings, retires on pension or quits, shall be
authorized to complete such proceedings within three
months from the date of retirement or quitting.

(b) If, where a Judge has commenced any
proceedings, the period of his appointment to his
present position ends because he is appointed to a
court of another instance or because the period of an
acting appointment ends, he shall be authorized to
complete such proceedings.

(c) Annulled.
Appointment of former Judge

16.

A person authorized by any enactment to appoint a
Judge, or a person qualified to be a Judge, as
chairman of a committee or any other body may, in
consultation with the President of the Supreme Court
and with the consent of the candidate, appoint as
aforesaid, for such period as he may fix, a person
who, having been a Judge as specified in that
enactment, has retired on pension or quit, and he
may so appoint, with the consent of the candidate, a
person who has been a Judge of a higher court than
that specified in that enactment.

Article Five:
Adjudication

Ethics and Disciplinary

Code of ethics for Judges

16a.

The President of the Supreme Court, with the consent
of the body of the Judges of the Supreme Court and
after consultation with the Justice Ministry, may
determine a code of ethics for Judges.




19

Ethics committee

16b.

(@) The President of the Supreme Court, after
consultation with the Minister of Justice, shall appoint
an ethics committee consisting of three members: a
Judge of the Supreme Court who shall be the
chairperson, and two judges of other Courts.

(b) The ethics committee shall give preruling opinions
regarding ethics for Judges at the request of a Judge
or a Registrar upon whom the ethical code for Judges
determined according to Section 16a applies,
regarding that Judge or Registrar.

(c) A member of the ethics committee shall be
appointed for one period of six years.

(d) The ethics committee shall publish a preruling
opinion it has given without noting the name of the
person about whom it was given or other identifying
details, unless it decides otherwise.

(e) The ethics committee shall determine the
procedures for its work and its proceedings, where
they have not been determined according to this law.

Composition of Court of Discipline

17.

(a) The Court of Discipline for Judges (hereinafter
referred to as “the Court of Discipline”) shall consist of
five members, including three Judges of the Supreme
Court, or of three members, including two Judges of
the Supreme Court, as the President of the Supreme
Court prescribes in each case.

(b) The members of the Court of Discipline for each
case shall be appointed by the President of the
Supreme Court in accordance with a resolution of the
body of Judges thereof.

(c) The President of the Court shall be the President
or Deputy President of the Supreme Court or the
most senior of the other Judges of the Supreme Court
(and in the case of several with equal seniority, the
oldest), according to the composition of the Court of
Discipline.

(d) For the purposes of this section, “Judge” includes
a Judge who has retired on pension.

Complaint against Judge

18.

(a) The Minister of Justice may submit a complaint
against a Judge to the Court of Discipline on one of
the following grounds:

(1) that the Judge has acted improperly in
carrying out his functions;

(2) that the Judge has acted in a manner
unbecoming his status as a Judge in Israel;

(3) that the Judge has been convicted of an
offence which in the circumstances of the case
involves moral turpitude;

(4) that the Committee has found that the Judge
has obtained his appointment unlawfully;

(5) that the Judged breached a rule of the code of
ethics for Judges determined according to
Section 16a.

(b) The Minister of Justice may be represented before
the Court of Discipline by a person empowered by
him.

(c) In hearing the complaint, the Court of Discipline
shall have all the powers which a District Court has in
a criminal case.

Disciplinary measures

19.
The Court of Discipline may impose the following
disciplinary measures:

(1) an admonition;

(2) a warning;

(3) a reprimand;

(4) transfer to another place of service;

(5) removal from office, either with full or partial
pension or without pension.

Communication of decisions to Minister of
Justice

20.

The Court of Discipline shall communicate its
decisions, whether favourable or unfavourable, to the
Minister of Justice.

Procedure
21.

The Minister of Justice may make regulations as to
the procedure of the Court of Discipline.
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Chapter Two: The Courts

Article One: The Supreme Court
Number of Judges

25.
The Supreme Court shall consist of such number of
Judges as the Knesset shall determine by resolution.

Composition

26.
The Supreme Court shall hear any matter by a bench
of three; however:

(1) the President or Deputy President of the
Supreme Court may, before the beginning of the
proceedings in a particular matter, direct that
such proceedings shall be before a greater
uneven number of Judges;

(2) a bench which has begun to hear a particular
matter may direct that the continuation of the
proceedings therein shall be before a greater
uneven number of Judges, including the Judges
before whom the proceedings were begun;

(3) a single Judge shall be competent to hear
applications for interim orders, provisional orders
and other interim decisions, and applications for
orders nisi, but a single Judge shall not be
competent to refuse the grant of an order nisi or
to grant it on part of the grounds thereof only;

(4) a single Judge shall be competent to hear
appeals against interim decisions of District
Courts, and against a judgment of a single Judge
of a District Court in an appeal against a
judgment or decision of a Magistrates’ Court;

(5) a single Judge shall be competent to hear the
preliminary proceedings in an appeal.

Determination of benches and times

27.

(@) The President of the Supreme Court shall
designate the Judge or Judges who is or are to hear
a particular matter.

(b) The President of the Supreme Court shall
prescribe the time at which the Supreme Court is to
begin the hearing of a particular matter.

The Presiding Judge

28.

(a) In a case in which the President of the Supreme
Court sits, he shall be the presiding Judge; in a case
in which the Deputy President sits and the President

does not sit, the Deputy President shall be the
Presiding Judge; in any other case, the Judge with
the greatest seniority or, where the seniority is the
same, the oldest Judge, shall be the Presiding Judge.

(b) For the purposes of this section, seniority shall be
reckoned from the date of the appointment of the
Judge to the Supreme Court.

Acting President of Supreme Court

29.

(a) When the place of the President of the Supreme
Court has fallen vacant and so long as the new
President has not begun to hold office, or if the
President is absent from Israel or is temporarily
unable to carry out his functions, the Deputy
President shall carry out the functions and exercise
the powers assigned to the President by any
enactment.

(b) If the President and the Deputy President of the
Supreme Court are unable to carry out their functions,
the Judge with the greatest seniority or, where the
seniority is the same, the oldest Judge, shall be the
Acting President.

(c) The President of the Supreme Court may delegate
any of his powers to the Deputy President.

Further hearing

30.

(a) Where the Supreme Court has determined any
matter by a bench of three Judges, it may, upon
giving judgment, decide that the Supreme Court shall
hear the matter further by a bench of five or more
Judges.

(b) Where the Supreme Court does not decide as
specified in subsection (a), each party may request a
further hearing as aforesaid; and the President of the
Supreme Court, or any other Judge or Judges
designated by him for that purpose, may accede to
the request if the rule laid down in the matter by the
Supreme Court conflicts with a rule previously laid
down by it or if, in view of the importance, difficulty, or
novelty of a rule laid down in the matter, a further
hearing is, in his or their opinion, appropriate.

(c) In a decision given under subsection (a) or (b), the
Court or Judge may designate the issue with which to
be dealt at the further hearing and, upon its or his
doing so, the further hearing shall be concerned with
that issue only.
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Retrial

31.

(@) The President or Deputy President of the
Supreme Court or another Judge of the Supreme
Court designated by the President may direct that the
Supreme Court or a District Court designated by him
for that purpose shall hold a retrial in a criminal matter
which has been finally determined if one of the
following appears to him:

(1) that a court has decided that any of the
evidence produced in the matter was based on a
falsehood or forgery and that there is reason to
believe that the absence of such evidence might
have altered the outcome of the case in favour of
the sentenced person;

(2) that new facts or new evidence have or has
come to light which are or is likely, alone or
together with the material which was originally
before the court, to alter the outcome of the case
in favour of the sentenced person;

(3) that another person has meanwhile been
convicted of the criminal act in question, and that
the circumstances which came to light at the trial of
such other person indicate that the person originally
convicted of the offence did not commit it.

(4) that real concern has arisen that the conviction
caused sentenced person a distortion of justice.

(b) The sentenced person and the Attorney General
have the right to request a retrial. Where the
sentenced person has died, such right shall vest also
in his spouse and in every one of his descendants,
parents, brothers and sisters.

(c) At a retrial, the Supreme Court or District Court
shall have all the powers vested in a District Court in
a criminal case and vested in the Supreme Court in a
criminal appeal, except the power to increase the
penalty. The court may make any order it thinks fit to
indemnify a sentenced person who has undergone
his penalty or part thereof and whose conviction has
been quashed as a result of the retrial, or may grant
him any other relief; where the convicted person has
died, the Court may make an order as aforesaid for
another person.

(d) The President of the Supreme Court or the Deputy
President or another Judge of the Supreme Court
designated for that purpose by the President or a
bench as aforesaid may, with the consent of the
Attorney General, order that the sentenced person is
not guilty, if he finds or they find that one of the
grounds for retrial as set out above in subsection (a)
exists, however, in light of the circumstances of the
case, there is no benefit to be had from hearing the
retrial.

Reference of question by Minister of Justice

32.

(a) Where a petition for a pardon or for the reduction
of a penalty has been submitted to the President of
the State, and a question arises which in the opinion
of the Minister of Justice should be dealt with by the
Supreme Court, but which does not provide a ground
for a retrial under Section 31, the Minister of Justice
may refer such question to the Supreme Court.

(b) The Supreme Court shall decide whether to deal
with a question referred to it under subsection (a); if it
decides in the affirmative, it shall deal with the
question as if the President of the Supreme Court had
directed a retrial under Section 31.




22 Kazakhstan

Kazakhstan
Constitution

- extracts -
Article 53.11
Parliament at a joint session of the Chambers shall:

- 11) hear annual messages of the Constitutional
Council of the Republic on the state of the
constitutional legality in the Republic;

Article 58.3.7
3. The Chairpersons of Parliament's Chambers shall:

- 7) each appoint two members to the
Constitutional Council of the Republic of
Kazakhstan;

Section VI - Constitutional Council
Article 71

1. The Constitutional Council of the Republic of
Kazakhstan shall consist of seven members whose
powers shall last for six years. The ex-Presidents of
the Republic shall have the right to be life-long
members of the Constitutional Council.

2. The Chairperson of the Constitutional Council
shall be appointed by the President of the Republic,
and in case the votes are equally divided, his vote
snail be decisive.

3. Two members of the Constitutional Council shall
be appointed by the President of the Republic, two -
by the Chairperson of Senate, and two - by the
Chairperson of the Majilis. Half of the members of
the Constitutional Council shall be renewed every
three years.

4. The Chairperson and members of the
Constitutional Council shall not be deputies, hold
paid offices except teaching, scientific or other
creative activities, engage in entrepreneurial activity,
enter a governing body or a supervisory board of a
commercial organization.

5. The Chairperson and members of the
Constitutional Council during their term in office may
not be arrested, subject to detention, measures of
administrative punishment imposed by a court of
law, arraigned on a criminal charge without the
consent of Parliament, except in cases of being
apprehended on the scene of a crime or committing
grave crimes.

6. Organization and activity of the Constitutional
Council shall be regulated by Constitutional Law.

Article 72

1. The Constitutional Council by appeal of the
President of the Republic of Kazakhstan, the
(chairperson of the Senate, the Chairperson of
Maijilis, not less than one-fifth of the total number of
deputies of Parliament, the Prime Minister shall:

1) decide on the correctness of conducting the
elections of the President of the Republic,
deputies of Parliament, and conducting an all-
nation referendum in case of dispute;

2) consider the laws adopted by Parliament with
respect to their compliance with the Constitution
of the Republic. before they are signed by the
President;

3) consider the international treaties of the
Republic with respect to their compliance with
the constitution, before they are ratified;

4) officially interpret the standards of the
Constitution;

5) conclude in cases stipulated Article 47.1 and
47.2 of the Constitution.

2. The Constitutional Council shall consider the
appeals of courts of law in cases stipulated by
Article 78 of the Constitution.

Article 73

1. The inauguration of the President, registration of the
elected deputies of Parliament or results of all-nation
referendum snail be suspended in cases of appeal to
the Constitutional Council on issues mentioned in
subparagraph 1) of Article 72.1 of the Constitution.

2. The term of signing or ratifying of the
corresponding acts shall be suspended in case of
appeal to the (constitutional Council on issues
mentioned in subparagraphs 2) and 3) of Article 72.1
of the Constitution.

3. The constitutional Council shall pass a resolution
within one month from the day of appeal. This period of
time, at the demand of the President or the Republic,
may be shortened by 10 days if the issue is urgent.
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4. The President of the Republic may object, as a
whole or in part to the resolutions of the Constitutional
Council. These objection shall be overruled by two-
thirds of the votes of the total number of the members
of the Constitutional Council. If the objections of the
President are not overruled, the resolution of the
Constitutional Council shall be considered not
adopted.

Article 74

1. Laws and international treaties recognized not to
be in compliance with the Constitution of the Republic
of Kazakhstan, may not be signed or, accordingly,
ratified and brought into effect.

2. Laws and other regulatory legal acts, recognized
as infringing on the rights and freedoms of an
individual and citizen secured by the Constitution,
shall be cancelled and shall not be in effect.

3. Resolutions of the Constitutional Council shall
come into effect from the day they are adopted, shall
be binding on the entire territory of the Republic, Final
and not subject to appeal.

Section VIl - Courts and Justice
Article 78

1. The courts shall have no right to apply laws and
other regulatory legal acts infringing on the rights and
liberties of an individual and a citizen established by
the Constitution. If a court finds that a law or other
regulatory legal act subject to application infringes on
the rights and liberties of an individual and a citizen it
shall suspend legal proceedings and address the
Constitutional Council with a proposal to declare that
law unconstitutional.

Law on the Constitutional

Council

The Decree of the President of the Republic of
Kazakhstan No. 2737, having the Force of the
constitutional law, dated December 28, 1995.
According to Article 1 of the Law of the Republic of
Kazakhstan "Concerning the Temporary Delegation
of Additional Authorities to the President of the
Republic of Kazakhstan and the Heads of Local
Administrations" dated December 10, 1993 and in
order to realize the provisions of the Constitution of
the Republic of Kazakhstan | issue this Decree.

Chapter | = General Provisions
Article 1 - Status of the Constitutional Council

The Constitutional Council as a state body providing
the supremacy of the Constitution of the Republic of
Kazakhstan on the entire territory of the Republic:

1) is self-dependent in exercising its powers and
independent from any state  structures,
organizations, officials and citizens, and adheres
only to the Constitution of the Republic and cannot
proceed from any political or other motives;

2) to exercise its powers following to the
Constitution of the Republic and this Decree,
refraining from establishing and investigating of
any other issues in cases when they are covered
by terms of competence of courts or any other
state authorities.

Article 2 - Composition of the Constitutional
Council

The Constitutional Council consists of seven
members, including the Chairman of the Constitutional
Council. Every ex-Presidents of the Republic by right
is life-long member of the Constitutional Council.

Article3 - Procedure of
Constitutional Council

Forming the

1. The Chairman of the Constitutional Council is
appointed to and dismissed from office by the
President of the Republic.

2. Two members of the Constitutional Council are
appointed to and dismissed from their offices by the
President of the Republic, two by the Chairman of the
Senate and two by the Chairman of the Mazhilis (the
lower house of the Parliament). Half of the members
are renewed every three years.
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Article 4 - Requirements to Alternate Members of
the Constitutional Council

1. Membership to the Constitutional Council may be
assigned to a citizen of the Republic of Kazakhstan of
less 30 years old, who is living in a territory of the
Republic, who has law degree and who has a minimum
five year’s of professional legal experience.

2. Requirements set in Paragraph 1 of this article do
not apply to ex-Presidents of the Republic.

Article5 - Terms of the Members of the
Constitutional Council

1. The authorities of the Chairman and the members
of the Constitutional Council span six years.

2. The termination of the terms of the Chairman and
the members of the Constitutional Council and their
replacement shall be in compliance with the
Constitution and this Decree.

3. The offices of the Chairmen and the members of
the Constitutional Council shall be replaced within a
month from the date they left their offices or their
office term expired.

4. If the term of office of the Chairman and the
members of the Constitutional Council expires during
the period in which they are involved in legal
investigation a case of the Constitutional Council,
they reserve their authorities until the final decisions
has been passed.

Article 6 — Oath of the Chairman and the Members
of the Constitutional Council

After their having been appointed the Chairman and
the members of the Constitutional Council shall be
solemnly adjured by the President of the Republic at
the joint session of the Houses of Parliament and the
oath shall run as follows:

"l do swear solemnly to carry out honestly and
conscientiously the duties of the Chairman (the
member) of the Constitutional Council of the
Kazakhstan Republic, to be unbiased and bound
solely by the Constitution of the Republic of
Kazakhstan and by nothing and no one else.”

Article 7 - Sessions of the Constitutional Council

1. The sessions of the Constitutional Council is
competent if not less than two third of the
Constitutional Council’'s members are present at the
sessions.

2. The sessions of the Constitutional Council shall be
convened as required by the Chairman of the
Constitutional Council and at his absence by the
Council member acting as Chairman of the
Constitutional Council.

Article 8 - Constitutional Procedure

The issues covered by the terms of reference of the
Constitutional Council shall be considered and
decisions on them shall be made in accordance with
the constitutional procedure, established by the
Constitution and this Decree.

Article 9 - Legislation on the Constitutional
Council

1. Status, competence, organization and procedures
of the Constitutional Council shall be determined by
the Constitution of the Republic and this Decree.

2. The Constitutional Council shall accept regulations
of the Constitutional Council on the issues regarding
its activities which are not regulated by the
Constitution and this Decree.

Chapter Il — Status of the Chairman and the
Members of the Constitutional Council

Article 10 = The Chairman and the Members of the
Constitutional Council as officials

1. The Chairman and the members of the
Constitutional Council are officials whose statuses
are determined by the Constitution and this Decree
and by the Law on State Service with regard to the
part not regulated by the Constitution and this
Decree.

2. No member of the Constitutional Council of the
Republic of Kazakhstan may be a deputy of the
Senate or the Mazhilis, hold or retain other public
office, engage in entrepreneurial or any other paid
activities apart from teaching, academic and other
creative activity.

Article 11 - Independence of the Chairman and
the Members of the Constitutional Council

1. The Chairman and the members of the
Constitutional Council are independent in performing
their duties and submit only to the Constitution and
this Decree. No other acts have an admittedly binding
force to them. It is forbidden to interfere in their
activities and to exert pressure or any other influence
on them in any manner whatsoever and this entail
legal accountability.




Kazakhstan 25

2. The activity of the Chairman and the members of
the  Constitutional Council  concerning the
constitutional proceedings is not accountable.
Nobody has the right to ask for their giving an
account as regards their exercising their powers.

3. No person may ask for and the Chairman and
members of the Constitutional Council, save as at the
sessions of the Constitutional Council, are restrained
from giving their opinions and consultations with
regards to the issues, being considered by the
Constitutional Council, before final decisions have
been adopted on them.

4. During their terms members of the Constitutional
Council shall be irremovable. Their authorities shall
not be terminated or suspended, except as in cases
stipulated by this Decree.

5. The Chairman or the member of the Constitutional
Council shall be obliged to declare his refusal to
accept, which shall satisfied by the Constitutional
Council provided that his objectivity shall be deemed
doubtful because of personal direct or indirect interest
in the issue under consideration of the Constitutional
Council.

6. The Member of the Constitutional Council has no
right to defend or represent, except for legal
representation, any persons at a court or at law-
enforcement bodies, to patronize any persons in
realizing their rights and exemption from liabilities.

Article 12 - Inviolability of the Members of the
Constitutional Council

1. During the term of office, the Chairman and the
members of the Council may not be arrested,
detained, or suffer administrative punishment imposed
by a court of law, or be arraigned on criminal charges
without consent of Parliament, except in cases of
being apprehended on the scene of a crime or the
commitment of grave crimes.

2. Criminal proceedings in respect of the Chairman or
the member of the Constitutional Council may be
instituted only by the Head of the republican state
body holding the inquest and investigation. The
legality of case investigation shall be controlled by the
General Prosecutor of the Republic, who is to
produce to the Parliament his consent to institute
criminal proceedings against the Chairman or the
member of the Constitutional Council. Criminal case
in respect of the Chairman or the member of the
Council is referred to jurisdiction of the Supreme
Court of the Republic.

3. The Chairman and the members of the
Constitutional Council are not subject to disciplinary
liability.

4. No person has the right to debar the member of
the Constitutional Council from participating in the
sessions of the Constitutional Council, if his authorities
have not been suspended according to this Decree.

Article 13 - Equality of the Chairman and the
Members of the Constitutional Council

The Chairman and the members of the Constitutional
Council possess equal rights in considering the
issues accepted by the Constitutional Council and in
making decisions on account of them, except in case
stipulated under Article 33.3 of this Decree.

Article 14 - Suspension of the Powers of the
Chairman and the Member of the Constitutional
Council

1. The person that has appointed the Chairman of the
Council may suspend his authorities on request from
the Constitutional Council in case that he:

1) has missed the sittings of the Constitutional
Council over three times without reasonable
excuse;

2) is incapable for a long period due to his illness;
3) has been recognized untraceable by valid
judgment of the court.

2. The authorities of the Chairman or of the member
of the Council may also be suspended in case that
consent has been given to apprehend him, to bring
him to administrative or criminal responsibility, to
present a proper petition in the court for taking
coercive medical actions, or incapacitating him.

3. The decision of suspension of the authorities of the
Chairman or the member of the Constitutional Council
shall be made not later than within one month from
the date the grounds for such suspension were
revealed.

4. The authorities of the Chairman or the member of
the Council shall be suspended until the time the
ground for their suspension is no longer relevant.
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Article 15 — Termination of the Authorities of the
Chairman / the Member of the Constitutional
Council

1. The authorities:

1) of the Chairman of the Constitutional Council
shall be terminated by the President of the
Republic.

2) of the member of the Constitutional Council
shall be terminated by the functionary that has
appointed him.

2. The authorities of the Chairman / the member of
the Constitutional Council shall be terminated as a
result of:

1) satisfaction of their resignation;

2) valid Supreme Court judgement for his
conviction;

3) recognizing him as incapable according to the
valid judgement of a court of law;

4) recognizing him as deceased according to
valid judgement of a court of law;

5) his death;

6) non-compliance with the conditions stipulated
under Article 10.2 of this Decree;

7) violation of the oath, failure to carry out the
requirements of the of the Constitution and this
Decree, commission of a detractive act,
incompatible with his high status;

8) assignment with violation of the requirements
laid down in the Constitution and this Decree;

9) expiration of the term of office assigned in the
Constitution;

10) reaching sixty years old, in exceptional cases
- sixty five years old, except for the ex-President
of Repubilic;

11) joining a party or any other community
purposing political aims.

Article 16 — Maintenance of the Chairman and the
Members of the Constitutional Council

1. The remuneration of the Chairman and the members
of the Constitutional Council shall be fixed by the
President of the Republic in the manner prescribed by
Article 44.9 of the Constitution of the Republic.

2. Housing, transport and other facilities, medical care
and sanatorium-and-spa treatment shall be provided
to the Chairman and members of the Constitutional
Council according to the procedure established by the
President of the Republic.

Chapter ]} Competence of the
Constitutional Council of the Republic and
its officers

Article 177 - Competence of the Constitutional
Council

1. According to the Constitution, Article 72.1,
subparagraph 1), in case of dispute the Constitutional
Council determines the accuracy in conducting of:

1) presidential election in RK;
2) election of Parliament Deputies in RK;
3) Republican Referendum.

2. According to the Constitution, Article 72.1,
subparagraphs 2), 3) the Constitutional Council shall
consider:

1) laws adopted by Parliament as regards their
compliance with the Constitution before they
have been signed by the President;

2) international treaties of the Republic as
regards their compliance with the Constitution
before they have been ratified.

3. According to the Constitution, Article 72.1,
subparagraphs 4), 5) the Constitutional Council shall
give:

1) the formal interpretation of the Constitution
norms;

2)  Constitutional procedure  observance
conclusion before Parliament’s passing resolution
on the early dismissal of the President of
Republic and it's making final decision about
depriving the President of his office.

4. The Constitutional Council shall in accordance with
the Constitution:

1) Article 72.2 consider appeals of courts of law
to recognize the act as non-compliant to the
Constitution if the court detects in accordance
with Article 78 that the law or the statutory act
which to be used infringes upon the human and
citizens rights and freedoms guaranteed by the
Constitution;

2) Article 53.1, subparagraph 11), annually sends
to Parliament a message on the constitutional
lawfulness state in Republic on the basis of
constitutional practice generalization.
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Article 18 — Other Authorities of the Constitutional
Council

The Constitutional Council:

1) is entitled to request and receive documents,
materials and other information from all the
governmental bodies and organizations in the
frame of its competence and to enlist the services
of experts, scientists and consultants;

2) submits an appeal for suspension of the
powers of the Chairman and members of the
Constitutional Council and exerts other powers
prescribed this Decree.

Article 19 - Authorities of the Chairman of the
Constitutional Council

1. The Chairman of the Constitutional Council shall:

1) govern the preparation of the issues to be
considered by the Constitutional Council;

2) convene sittings of the Constitutional Council,
introduce issues and preside at sittings of the
Constitutional Council;

3) assign duties to the members of the
Constitutional Council, organize the work of the
members of the Council and its staff;

4) make arrangements to ensure conduction of
sittings;

5) announce the message of the Constitutional
Council on the constitutional lawfulness state in
the Republic at joint sittings of the Parliament
Houses;

6) at the request of the Republic President shall
give him information on the constitutional
lawfulness state in the country;

7) sign resolutions and minutes of the sittings of
the Constitutional Council;

8) submit Constitutional Council Standing Orders
for approval to the Constitutional Council;

9) approve the Regulations on Constitutional
Council staff, the staff structure and the
Constitutional Council staff list within the limits of
budgetary appropriations made available;

10) appoint to and dismiss from office
Constitutional Council staff;

11) exercise other powers according to this
Decree and the standing orders of the
Constitutional Council.

2. The Chairman of the Constitutional Council shall
give orders and instructions with respect to issues
that are within his competence.

Chapter IV Constitutional Procedure
Article 20 - Constitutional Procedure Participants

1. The Participants of constitutional procedure are the
following persons and bodies on whose request a
constitutional procedure may be initiated:

1) President of the Republic;

2) Senate Chairman;

3) Mazhilis Chairman;

4) not less than one-fifth of the total number of
Parliament Deputies;

5) Prime Minister;

6) Republic Courts of Law;

7) state structures and officials whose acts’
constitutionality shall be checked.

2. When necessary the Procedure Participants may
have representatives in the Constitutional Council
empowered in the manner prescribed by the civil
remedial legislation.

Article21 - Rights and Duties of the
Constitutional Procedure Participants

1. Constitutional Procedure Participants shall have
equal remedies.

2. Constitutional Procedure Participants have the
right to:

1) familiarize themselves with procedure
materials, take extracts thereof and copy them;

2) produce evidence, participate in examination
of them prove the circumstances they refer to as
grounds for their applications and objections;

3) submit petitions and to give their opinions as
regards petitions submitted;

4) give oral and written clarifications to the
Constitutional Council.

3. A Constitutional Procedure Participant:

1) by whose application a constitutional
procedure has been initiated has the right to
change the ground for his application, to enlarge
or diminish its scope or to withdraw it before the
beginning of the meeting of the Constitutional
Council;

2) regarding whose acts a constitutional
procedure has been instituted has the right to
acknowledge in full or partially or to object
demands manifested in application.
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4. Constitutional Procedure Participants are obliged
to:

1) exercise their rights conscientiously.

Their giving false data to the Constitutional
Council or not giving documents, materials and
other information when required by the
Constitutional Council shall be regarded as
contempt of the Constitutional Council and shall
entail legal accountability;

2) treat respectfully the Constitution of the
Republic, the Constitutional Council, its
requirements and procedures admitted by the
Constitutional Council;

3) submit to the Chairman’s instructions to
observe the sitting procedure.

Article 22 - Form and Content of Application to
the Constitutional Council

1. Applications to the Constitutional Council shall be
in written form.

2. The followings must be indicated in the application:

1) name of the Constitutional Council;

2) name, location, address and other necessary
data on the applying person;

3) name, address and other data on the
representative of the applying person and its
authorities, except cases of representation by office;
4) name, location and addresses of state
structures and officials who has signed or issued
acts relating to conduction of presidential or
Parliament Deputies election, or national
referendum in case that the application concerns
the correctness of their conduction;

5) name and date of the law in case that the
application brings up the question of the
compliance of the law adopted by Parliament to
the Constitution;

6) name, date and location of signing of
international treaties of the Republic, officials that
signed them on behalf of the Kazakhstan
Republic in case that the application concerns
the compliance of the international treaties of the
Republic to the Constitution;

7) Constitutional propositions the formal
interpretation of which have been dealt with in the
application;

8) name, location and address of the state body
and official who has signed or issued the act,
name, number, adoption date, promulgation
sources and other requisites of the law or any
other statutory act in case that the question of
recognizing of the act as non-constitutional has
been raised in the application, that the law or the
statutory act have been recognized by the court

as infringing on the human and civil rights and
freedoms fixed by the Constitution;

9) name, composition and finding of the
commission formed by Parliament according to
Constitution, Article 47.1; name, date of adoption
and content of acts connected with Parliament’s
treatment of the question of early dismissal of the
President;

10) information about number of Deputies who
have initiated the question of depriving the
President from his office; information about the
results of voting in Parliament Houses;
information about the results of investigation of
the charge against the President; information of
the Supreme Court's finding as regards the
reasonableness of the charge; name, date of
adoption and content of acts connected with
Parliament’s treatment of the question of early
dismissal of the President;

11) other facts, circumstances and evidence
founding the application and proving its validity;
12) regulations of the Republic Constitution and
of this Decree giving the right to apply to the
Constitutional Council;

13) list of applied documents.

3. The application shall be written by the proper
subject, and in case that it is submitted by a court of
law it must be signed by the chairman of the court
concerned.

4. The application shall be accompanied by the
following:

1) copies of act texts referred by the applying
subject;

2) documents proving the authorities of the
representative, except in case the representation
is made by office;

3) ten copies of the application and its
attachments.

5. The documents written in languages other than
the languages of constitutional procedure shall be
accompanied by their translation into Russian or
Kazakh.

Article 23 - Consequences of Applying to the
Constitutional Council

In case of applying to the Constitutional Council as to
the questions indicated in:

1) Article 72.1, subparagraph 1) of the
Constitution, the inauguration of the President,
filing of the elected Deputies or summing up of
the republican referendum shall be suspended;
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2) Article 72.1, subparagraph 2), 3) of the
Constitution, signing or ratification of the acts
concerned shall be suspended;
3) Article 78 of the Constitution, proceedings on
the action shall be suspended.

Article 24 — Examination Term

Constitutional Council shall examine the admitted
application and make a decision regarding it within
one month from the date of application. On request
from the President this term may be reduced to ten
days, if the matter is the urgent one.

Article 25 - Acceptance or Rejection of
Application

The application received shall be submitted by the
Council Chairman for examination to the
Constitutional Council and the sitting thereof will be
held within three days from the date of receipt. The
Constitutional Council shall reject the application and
return it in case that:

1) the application fails to comply with the form
and application content established by third
Decree or is initiated by the wrong subject;

2) the subject of the application is not covered by
the terms of reference of the Constitutional
Council;

3) the constitutionality of the question pointed out
in the application has already been checked and
there is a valid resolution of the Constitutional
Council;

4) the question pointed out in the application is
not allowed by the Constitution;

5) the act the constitutionality of which is
questioned has been revoked or became invalid.

Article 26 — Materials Preparation Procedure

1. The Chairman of the Constitutional Council shall
assign the member of the Constitutional Council to
prepare materials before the sitting of the
Constitutional Council by his instruction. If the
application received is particularly difficult or
extremely important the preparation of materials may
be assigned to more than one members of the
Constitutional Council.

2. In case there are several interconnected
applications received the Constitutional Council may
decide to wunite them into one constitutional
procedure. When decision is made to accept for
examination several interconnected applications one
part whereof is within the competence of the
Constitutional Council and another is covered by the
terms of reference of other governmental structures

only the applications which are within the competence
of the Constitutional Council are subject to
consideration.

3. When an application has been admitted for
consideration the member of the Constitutional
Council shall be obliged to prepare materials to be
considered at the sitting of the Constitutional Council,
and for this purpose he:

1) shall determine the participants of the
constitutional procedure; explain to them their
rights and duties stipulated by this Decree;

2) shall obtain necessary documents and other
information concerning the subject of application
on demand;

3) shall question, if necessary, proper officials,
involve academics and practical personnel in the
capacity of specialists and experts and assign to
them checking, investigation and expertise;

4) shall make arrangements to ensure that copies
of the materials are received by the members of
the Constitutional Council not later than two days
before the sitting;

5) shall prepare the draft decision of the
Constitutional Council;

6) shall make other arrangements to ensure
proper consideration of the application.

4. After completion of the preparatory work the
Constitutional Council Chairman by his instruction
shall assign the date of conduction of the Council
sitting at which the questions raised by the application
will be considered.

Article 27 - Procedure of the Constitutional
Council Sitting for Examination of the Accepted
Application

1. The Constitutional Council shall consider
applications at a sitting presided by the Chairman of
the Constitutional Council.

2. At the appointed time the Chairman shall:

1) make sure that enough number of the
Constitutional Council members is present to
hold the sitting and that the minutes keeping is
provided;

2) declare the sitting of the Constitutional Council
open;

3) read the issues to be considered;

4) ask the reporter to name the participants of the
sitting, specialists and experts having been called
and present at the sitting and to set forth the
reasons for not coming of the absentees;

5) clarify to the participants of the constitutional
procedure their rights and obligations;
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6) question the participants of the sitting as to
their having or not a petition, and shall asks the
Constitutional Council members, whether they
approve such petition or not;

7) announces the beginning of consideration of
the questions to be considered.

3. The consideration of each question shall start from
the speech of the Constitutional Council’s reporter
member who shall give an account of the essence of
the question, reasons and grounds for considering it,
the content of the materials on hand. Members of the
Constitutional Council are entitled to ask for making a
point more precise.

4. Applying subjects as well as the representatives of
governmental structures and functionaries (their
representatives), whose acts and actions are being
checked against their constitutionality and whose
abidance by the constitutional procedure is being
verified may participate voluntarily or by request
of the Constitutional Council participate at the sitting
of the Constitutional Council, at which the
accepted application is considered. When necessary,
explanations and statements of other participants of
the constitutional procedure, experts, specialists and
other invitees may be listened to.

5. When the question is clear enough, the Chairman
declares the opening of the counsel of the members
of the Constitutional Council for making final decision.
It is not allowed to impart to anybody the content of
deliberation, voting course and results. In the course
of the counsel members of the Constitutional Council
may word freely their standing as regards the issue
considered and ask other members of the
Constitutional Council to define more precisely their
positions.

Article 28 - Keeping Minutes of Sittings of the
Constitutional Council

1. It is required to keep the minutes of the sittings of
the Constitutional Council and, if necessary, to take it
down shorthand.

2. The minutes of the sitting of the Constitutional
Council shall be kept in the language of the
constitutional procedure.

3. The procedure of conduction of the sitting of the
Constitutional Council, requirements to its content
and other questions of record-keeping at the
Constitutional Council sittings shall be determined by
the Chairman of the Constitutional Council.

Article 29 - Language of the Constitutional
Procedure

1. The constitutional procedure shall be carried out
and the decisions of the Constitutional Council shall
be set forth in Kazakh or in Russian.

2. Persons participating in the constitutional
procedure which does not know the language of the
constitutional procedure shall be provided by the
translation onto their mother tongue or in the
language they know.

Article 30 — Termination of the Constitutional
Procedure

1. The constitutional procedure is subject to
termination at any stage before making the final
decision in cases that:

1) the application submitted has been withdrawn
by the subject;

2) the act the constitutionality whereof is being
questioned has been revoked or became invalid;
3) the submitted application is beyond the terms
of reference of the Constitutional Council.

2. The decision of the Constitutional Council to
terminate the constitutional procedure shall deprive
the subject of the opportunity to apply another time to
the Constitutional Council on the same grounds.

Chapter V - Decisions of the Constitutional
Council of the Republic

Article 31 - Constitutional Council Decision
Types

1. Any act made at a sitting of the Constitutional
Council shall be the decision of the Constitutional
Council.

2. Decisions of the Constitutional Council are divided
into final decisions whereby the constitutional
authorities of the Constitutional Council are exercised
and other decisions whereby other authorities of the
Constitutional Council are exercised.

Article 32 - Decision Forms of the Constitutional
Council

Decisions of the Constitutional Council are made in
the form of:

1) Resolutions, including normative regulations
which are the constituent part of valid law of the
Kazakhstan Repubilic;
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2) Findings;
3) Messages.

Article 33 - Constitutional Council’s Making
Decision

1. The Constitutional Council makes its decisions
jointly.

2. The Constitutional Council makes decisions by the
majority of votes from the total number of its
members by way of voting by show and upon request
of at least one member of the Constitutional Council
by secret vote.

3. In case the votes have equally divided the vote of
the chairman, who always votes the last, shall be
casting. This does not apply if the Chairman is
replaced by the proper member of the Constitutional
Council authorized by him. In such a case the
Constitutional Council must poll anew with
participation of the Chairman and the member of the
Constitutional Council which did not take part in the
first voting.

Article 34 - Separate Opinion of the Member of
the Constitutional Council

The member of the Constitutional Council who does
not agree with its final decision is entitled to lay down
his opinion in written form.

Article 35 - Additional
Constitutional Council

Decision of the

1. The Constitutional Council shall make additional
decision on his own initiative, on request of a
participant of the constitutional procedure or on
request of state structures and officials if:

1) the question is put about the interpretation of
the decision of the Constitutional Council;

2) it is necessary to correct inaccuracies and
mistakes concerning the wording of the decision.

2. The additional decision should not contradict the
actual content, meaning and purpose of the decision
of the Constitutional Council.

3. An additional decision shall be made by the
Constitutional Council at the sitting the procedure of
conduction of which shall be defined by the standing
order of the Constitutional Council.

Article 36 — Reconsideration of the Decision of
the Constitutional Council

1. The decision of the Constitutional Council may be
reconsidered by it on its own initiative in cases that
the Constitutional Council ascertains that:

1) the constitutional proposition on the basis of
which the decision was made has been changed;
2) new circumstances that are essential for the
application subject-matter and were unknown at
the moment of making of the decision have been
discovered.

2. The Constitutional Council shall pass a resolution
on reconsidering the decision by which he shall
revoke the first decision.

3. In case of reconsidering the final decision the
Chairman of the Constitutional Council shall assign
by special instruction the date and procedure of a
new sitting on this question.

Article 37 - Content of the Final Decision of the
Constitutional Council

The following shall be indicated in the final decision of
the Constitutional Council:

1) its name, date and place it was made;

2) composition of the Constitutional Council
which made the decision;

3) applying subjects and their representatives;

4) the subject matter of the application;

5) norms on the constitution and of this Decree
establishing the right of the Constitutional Council
to consider the application admitted for procedure;
6) finding of fact by the Constitutional Council;

7) name of the act constitutionality of which was
checked indicating the source of publication or
receiving;

8) decisions of an official constitutionality of
which was checked:;

9) districts, circuits, political subdivisions the
appropriateness of conducting presidential
election or republic referendum on which has
been checked:;

10) content of the constitutional proposition(-s)
that has been officially interpreted;

11) procedures, established by Article 47.1 and
47.2 of the Constitution the compliance with
which has been checked;

12) arguments in favour of the decision made by
the Constitutional Council;

13) constitutional propositions by which the
Constitutional Council was guided;

14) wording if the decision;
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15) manner and term for execution and
publication of the decision;
16) finality of the decision.

Article 38 — The Legal Effect of the Decision if the
Constitutional Council

1. The final decision of the Constitutional Council
shall be effective from the date of adoption, binding
on the entire territory of the Republic, final and may
not be subject of appeal. The manner of coming into
effect of other decisions shall be determined by the
Constitutional Council.

2. The President of the Republic may object the final
decision of the Constitutional Council in whole or
partially. Such objections:

1) shall be made not later than within ten days
from the date of President’s receipt of the
decision text;

2) shall be overruled by two-thirds of the votes
from the total number of the members of the
Constitutional Council.

3. Failure to overrule the President’s objections shall
result in recognizing the decision of the Constitutional
as not adopted and in termination of the constitutional
procedure.

Article 39 - Consequences of the Constitutional
Council’s Making final Decisions

1. Laws and international agreements of the Republic
that have been recognized as unconformable to the
Constitution, may not be signed or, correspondingly,
ratified and entered into effect. In case the laws have
been recognized compliant with the Constitution, the
course of their signing term shall be resumed. In case
the international agreements have been recognized
compliant with the Constitution, the process of their
ratification shall be resumed.

2. Laws and other normative legal acts recognized to
infringe on the human and civil rights and freedoms
guaranteed by the Constitution and which therefore
are non-constitutional, shall be no longer valid and
shall not be used. Resolutions of courts and other
law-enforcement structures based on such a law or
other statutory act shall not be subject for execution.

3. Election of the President of the Republic that has
been recognized as non-constitutional shall be declared
invalid by the decision of the Central Election Committee
in the corresponding electoral districts(political
subdivisions). If the presidential election has been
recognized compliant with the Constitution the elected
President of the Republic shall be registered.

4. Election of Senate and Mazhilis Deputies
recognized as unconformable to the Constitution shall
be declared invalid in political units and electoral
circuits concerned by the decision of the Central
Election. If the elections of Senate and Mazhilis
Deputies have been recognized as compliant with the
Constitution the elected deputies shall be registered.

5. The results of the republic that has been
recognized unconformable to the Constitution shall be
nullified in the polling districts(political subdivisions)
concerned by decision of the Central Referendum
Committee. If the referendum is recognized compliant
with the Constitution the referendum summing up
shall be resumed.

6. The conclusion about non-compliance with the
established constitutional procedures  before
Parliament’s decision of early dismissal and its final
decision of dismissal of the President of the Republic
according to Constitution, Article 47.1 and 47.2
respectively will entail termination of considering of
the question of early dismissal of the President of the
Republic and of removal of the President of the
Republic respectively.

Article 40 - Execution of Decisions of the
Constitutional Council

1. The Constitutional Council may lay down the
process of execution of its decisions.

2. Governmental bodies and officials concerned give
to the Constitutional Council information about
measures taken in order to execute the decision of
the Constitutional Council within term fixed by the
Constitutional Council.

Article 41 - Sending and Publishing of the
Constitutional Council’s Decisions

1. Final decisions of the Constitutional Council:

1) shall be sent to the subjects pf application
fixed by Constitution or to their representatives
and also in all cases to he President, Parliament
Houses, Supreme Court, General Prosecutor,
Minister of Justice of the Republic within two
days after decision has been made;

2) shall be published in Kazakh and in Russian in
official republican printing;

2. Other decisions shall be published, if necessary,
and shall be sent to corresponding state structures
and officials in cases and in the manner established
by the standing order of the Constitutional Council.
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Chapter VI - Final and Transitional
Provisions

Article 42 - Funding of the Constitutional Council

Funding of the Constitutional Council shall be
provided for in the Republican budget.

Article 43 - Administration of the Constitutional
Council

The Administration of the Constitutional Council
carries out legal, scientific, organized inquiry and
other auxiliary work in supporting the activity of the
Constitutional Council which are regulated by laws
currently in force, Regulation of the Constitutional
Council and the Charter of the Administration of the
Constitutional Council.

Article44 - Symbols and Seal of the
Constitutional Council

1. The State Flag of the Kazakhstan Republic shall be
raised over the premises of the Constitutional
Council.

2. The depiction of the State Emblem an edition of the
Kazakhstan Republic Constitution shall be displayed
in the session hall of the Constitutional Council.

3. The State Flag of the Republic of Kazakhstan shall
be placed in the office of the Chairman of the
Constitutional Council of the Republic of Kazakhstan.

4. The Constitutional Council shall have a seal with
the impression of the State Emblem of the Republic
of Kazakhstan and its designation.

Article 45 - Certificates of the Chairman and the
Members of the Constitutional Council

The Chairman and the members of the Constitutional
Council shall be given certificates of standard pattern
signed by the President of the Republic of
Kazakhstan.

Article 46 - Procedure of Forming and the Term of
the First Composition of the Constitutional
Council

The Forming order and term of the office of the First
Composition  Constitutional Council shall be
determined by Article 97 of the Republic’'s
Constitution.

Article 47 - Entry into force of the present Decree
The present Decree:

1) shall enter into force on the day of its
promulgation;

2) shall apply to disputes and legal relationships
arising after it has come into effect.
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Republic of Korea
Constitution

- extracts -
Chapter VI — The Constitutional Court
Article 111

(1) The Constitutional Court shall have jurisdiction
over the following matters:

1. The constitutionality of a law upon the request
of the courts;

2. Impeachment;

3. Dissolution of a political party;

4. Competence disputes between State agencies,
between State agencies and local governments,
and between local governments; and

5. Constitutional complaint as prescribed by Act.

(2) The Constitutional Court shall be composed of
nine Justices qualified to be court judges, and they
shall be appointed by the President.

(3) Among the Justices referred to in Paragraph (2),
three shall be appointed from persons selected by the
National Assembly, and three appointed from persons
nominated by the Chief Justice of the Supreme Court.

(4) The president of the Constitutional Court shall be
appointed by the President from among the Justices
with the consent of the National Assembly.

Article 112

(1) The term of office of the Justices of the
Constitutional Court shall be six years and they may
be reappointed under the conditions as prescribed by
Act.

(2) The Justices of the Constitutional Court shall not
join any political party, nor shall they participate in
political activities.

(3) No Justice of the Constitutional Court shall be
expelled from office except by impeachment or a
sentence of imprisonment without prison labour or
heavier punishment.

Article 113

(1) When the Constitutional Court makes a decision
of the unconstitutionality of a law, a decision of
impeachment, a decision of dissolution of a political
party or an affirmative decision regarding the
constitutional complaint, the concurrence of six
Justices or more shall be required.

(2) The Constitutional Court may establish regulations
relating to its proceedings and internal discipline and
regulations on administrative matters within the limits
of Act.

(3) The organization, function and other necessary
matters of the Constitutional Court shall be
determined by Act.




Republic of Korea 35

Act on the Constitutional Court

- extracts -

Chapter 1 — General Provisions
Article 1 = Purpose

The purpose of this Act is to set forth provisions
necessary for the organization and operation of the
Constitutional Court and its adjudication procedures.

Article 2 - Jurisdiction

The Constitutional Court shall have jurisdiction over
the following issues:

1. Constitutionality of statutes upon the request of
the ordinary courts;

2. Impeachment;

3. Dissolution of a political party;

4.Competence dispute between state agencies,
between a state agency and a local government,
or between local governments; and

5. Constitutional complaint.

Article 3 - Composition

The Constitutional Court shall consist of nine
Justices.

Article 4 - Independence of Justices

The Justices shall adjudicate independently
according to the Constitution and laws, guided by
their consciences.

Article 5 - Qualifications of Justices

(1) The Justices shall be appointed from among those
who are forty or more years of age and have held any
of the following positions for fifteen or more years:
provided that the periods of service of the person who
has held two or more following positions shall be
aggregated.

1. Judge, public prosecutor or attorney;

2. Person who is qualified as attorney, and has
been engaged in legal affairs in a state agency, a
state-owned or public enterprise, a government-
invested institution or other corporation; or

3. Person who is qualified as attorney, and has
held a position equal to or higher than assistant
professor of law in an accredited college.

(2) No person falling under any of the following shall
be appointed Justice:

1. Person who is disqualified to serve as a public
official under the pertinent laws and regulations;
2. Person who has been criminally sanctioned
with a sentence of imprisonment without forced
labour or more severe sentence; or

3. Person for whom five years have not yet
passed since his or her dismissal resulting from
impeachment.

Article 6 — Appointment of Justices

(1) The Justices shall be appointed by the President
of the Republic. Among the Justices, three shall be
elected by the National Assembly, and three shall be
designated by the Chief Justice of the Supreme
Court.

(2) The Justices shall be appointed, elected or
designated after a Personnel Hearing held by the
National Assembly. In this event, the President shall
request a Personnel Hearing before he or she appoints
the Justices(except the Justices who shall be elected
by the National Assembly or designated by the Chief
Justice of the Supreme Court) and the Chief Justice of
the Supreme Court shall request a Personnel Hearing
before he or she designates the Justices.

(3) In the event the term of a Justice expires or a
vacancy occurs during the term of office, a successor
shall be appointed within thirty days reckoned from
the date on which the term expires or the vacancy
occurs: provided that if the term of a Justice who was
elected by the National Assembly expires or the
vacancy occurs during adjournment or recess of the
National Assembly, the National Assembly shall elect
his or her successor within thirty days reckoned from
the commencement of the next session.

Article 7 - Term of Justices

(1) The term of Justices shall be six years and may
be renewed.

(2) The retirement age of a Justice shall be sixty-five:
provided that the retirement age of the President of
the Constitutional Court shall be seventy.

Article 8 - Guarantee of Justices’ Status
No Justice shall be removed from his or her office
against his or her own will unless he or she falls

under any of the following:

1. When an impeachment decision is rendered
against him or her; or
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2. When he or she is criminally sanctioned with a
sentence of imprisonment without forced labour
or more severe sentence.

Article 9 - Prohibition of Justices’ Participation in
Politics

No Justice shall join a political party or participate in
politics.

Article 10 - Rulemaking Power

(1) The Constitutional Court may make rules of
adjudication procedure, internal discipline and
management of general affairs, to the extent that
those are not inconsistent with this Act and other
laws.

(2) The Constitutional Court Rules shall be
promulgated through publication in the Gazette of the
government.

Article 10-2 - Presentation of Opinions on
Legislation

Where the President of the Constitutional Court
deems that any enactment or amendment of the Acts
relating to organization, personnel affairs, operation,
adjudication procedure and other functions of the
Constitutional Court is required, the President may
present in writing opinions thereon to the National
Assembly.

Article 11 - Expenses

(1) The expenses of the Constitutional Court shall be
appropriated independently in the budget of the state.

(2) The reserve funds shall be included in the
expenses referred to in paragraph (1).

Chapter 2 - Organization
Article 12 - President of Constitutional Court
(1) The Constitutional Court shall have a president.

(2) The President of the Republic shall, with the
consent of the National Assembly, appoint the
President of the Constitutional Court among the
Justices.

(3) The President of the Constitutional Court shall
represent the Constitutional Court, take charge of the
affairs of the Constitutional Court, and direct and
supervise those public officials under his or her
authority.

(4) Whenever the President of the Constitutional
Court is unable to perform the duties of his or her
office due to an accident or the office is vacant, other
Justices shall, in the order prescribed by the
Constitutional Court Rules, perform such duties in
place of the President.

Article 13 — Repealed.
Article 14 - Prohibition of Concurrent Service

The Justices shall not conduct any business for profit
or hold concurrently any of the following offices:

1. Member of the National Assembly or a local
council;
2. Public official in the National Assembly, the
Executive or an ordinary court; or
3. Advisor, officer or employee of a corporation
and organization, etc.
Article 15 - Treatment of President of
Constitutional Court and others

(1) The treatment and remuneration of the President
of the Constitutional Court shall be the same as that
of the Chief Justice of the Supreme Court, and the
Justices of the Constitutional Court shall be in political
service and their treatment and remuneration shall be
the same as that of the Justices of the Supreme
Court.

(2) Repealed.
Article 16 = Council of Justices

(1) The Council of Justices shall consist of all
Justices, and the President of the Constitutional Court
shall serve as the Chairperson.

(2) Decisions of the Council of Justices shall be taken
with the attendance of seven or more Justices and by
the affirmative vote of a majority of the Justices
present.

(3) The Chairperson shall have the right to vote.

(4) Decisions on the following matters shall be taken
by the Council of Justices:

1. Matters  concerning the  enactment,
amendment of the Constitutional Court Rules and
the matters concerning a presentation of opinions
on legislation pursuant to Article 10-2;

2. Matters concerning a request for budget,
appropriation of reserve funds and settlement of
accounts;
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3. Matters concerning the appointment or
dismissal of the Secretary General, Deputy
Secretary General, Constitution Research
Officers and public officials of Grade Ill or higher;
and

4. Matters deemed specially important and
presented by the President of the Constitutional
Court for discussion.

(5) Matters necessary for the operation of the Council
of Justices shall be stipulated in the Constitutional
Court Rules.

Article 17 - Department of Court Administration

(1) In order to manage the administrative affairs of the
Constitutional Court, the Department of Court
Administration shall be established in the
Constitutional Court.

(2) There shall be a Secretary General and a Deputy
Secretary General in the Department of Court
Administration.

(3) The Secretary General shall, under the direction
of the President of the Constitutional Court, take
charge of the affairs of the Department of Court
Administration and direct and supervise those public
officials under his or her authority.

(4) The Secretary General may attend the National
Assembly or the State Council and speak about the
administration of the Constitutional Court.

(5) The defendant in the administrative litigation
challenging an action of the President of the
Constitutional Court shall be the Secretary General.

(6) The Deputy Secretary General shall assist the
Secretary General. Whenever the Secretary General
is unable to perform his or her duties due to an
accident, the Deputy Secretary General shall act on
behalf of him or her.

(7) The Department of Court Administration shall
have offices, bureaus and divisions.

(8) The office chief shall be assigned to the office, the
bureau chief, to the bureau, and the division chief, to
the division. There may be directors or officers under
the Secretary General, the Deputy Secretary General,
the office chief or the bureau chief for assisting in
policy planning, establishment of plans, research,
investigation, examination, evaluation and public
relations.

(9) The organization and the scope of functions of the
Department of Court Administration, the prescribed
number of public officials assigned to the Department
of Court Administration and other necessary matters,
which are not prescribed in this Act, shall be
stipulated in the Constitutional Court Rules.

Article 18 - Public Officials of Department of
Court Administration

(1) The Secretary General shall be appointed as a
public official in Political Service, and his or her salary
shall be equal to that of a member of the State
Council.

(2) The Deputy Secretary General shall be appointed
as a public official of Political Service, and his or her
salary shall be equal to that of a Vice-Minister.

(3) The office chiefs shall be appointed as public
officials of Grade | or Il in general service; the bureau
chiefs as public officials of Grade Il or Il in general
service; the directors and officers-in-charge as public
officials of Grade Il through IV in general service; and
the division chiefs as public official of Grade Il or IV
in general service: provided that one officer-in-charge
may be appointed as public officials corresponding to
Grade Il or IV in extraordinary civil service.

(4) Public officials of the Department of Court
Administration shall be appointed and dismissed by
the President of the Constitutional Court: provided
that the appointment and dismissal of public officials
of Grade or higher shall be subject to a resolution of
the Council of Justices.

(5) The President of the Constitutional Court may
request other state agencies to dispatch their public
officials so as to have them serve as public officials of
the Department of Court Administration.

(6) Repealed.
Article 19 - Constitution Research Officers

(1) The Constitutional Court shall have Constitution
Research Officers equivalent to the number as
provided by the Constitutional Court Rules.

(2) The Constitution Research Officers shall be public
officials in special service.

(3) The Constitution Research Officers shall be
engaged in investigation and research concerning the
deliberation and adjudication of cases under the order
of the President of the Constitutional Court.
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(4) The Constitution Research Officers shall be
appointed by the President of the Constitutional Court
through a resolution of the Council of Justices from
those faling under any of the following
subparagraphs:

1. A person who is qualified as a judge, a public
prosecutor, or an attorney-at-law;

2. A person who has been in a position equal to
or higher than an assistant professor of law in an
accredited college or university;

3. A person who has been engaged in legal
affairs for five or more years as a public official of
Grade IV or higher in the state agencies, such as
the National Assembly, the Executive, or courts;
4. A person who has obtained a doctorate in law,
and engaged in legal affairs for five or more
years in the state agencies, such as the National
Assembly, the Executive, courts, or the
Constitutional Court; and

5. A person who has obtained a doctorate in law,
and engaged in legal affairs for five or more
years in an accredited research institute, such as
a college or university as stipulated by the
Constitutional Court Rules.

(5) Repealed.

(6) Any person falling under one of the following
subparagraphs shall not be appointed as Constitution
Research Officers:

1. A person falling under one of each
subparagraph of Article 33 of the State Public
Officials Act;

2. A person who has been sentenced to
imprisonment without prison labour or a heavier
punishment; and

3. A person for whom 5 years have not elapsed
after the dismissal due to a decision of
impeachment.

(7) The term of office of Constitution Research
Officers shall be 10 years, but a consecutive
appointment may be permitted, and their age limit
shall be 60 years old.

(8) When any Constitution Research Officer comes to
fall under one of each subparagraph of paragraph (6),
the officer shall be deservedly retired.

(9) The President of the Constitutional Court may
request other state agencies to dispatch their public
officials to the Constitutional Court so as to have
them serve as the Constitution Research Officers.

(10) The Deputy Secretary General may hold an
additional position as a Constitution Research Officer.

Article 19-2 - Assistant Constitution Research
Officer

(1) Where any Constitution Research Officer is newly
appointed, he or she shall be appointed as such
Officer after having been appointed as an Assistant
Constitution Research Officer and serving a the
period of 3 years, and then taking into account the
service records: provided that an appointment as an
Assistant Constitution Research Officer may be
exempted or a service period as such may be
reduced by taking into account his or her career and
service abilities, etc. under the conditions as
stipulated by the Constitutional Court Rules.

(2) The Assistant Constitution Research Officer shall
be appointed by the President of the Constitutional
Court through a resolution of the Council of Justices.

(3) The Assistant Constitution Research Officer shall
be a public official in extraordinary service, and his
remuneration and criteria for promotion shall be
based on the practices of those for the Constitution
Research Officer.

(4) Where the service records of an Assistant
Constitution Research Officer is inferior, the officer
may be dismissed through a resolution of the Council
of Justices.

(5) The service period of Assistant Constitution
Research Officer shall be counted in the tenure of
service as a Constitution Research Officer as referred
to in this Act and other laws and regulations.

Article 20 - Aide Office of President of
Constitutional Court, etc.

(1) The Constitutional Court shall have the aide office
of the President of the Constitutional Court.

(2) A Chief Aide shall be assigned to the aide office of
the President of the Constitutional Court. The Chief
Aide shall be appointed as a public official of Grade |
in Special Service, and take charge of confidential
affairs under the direction of the President of the
Constitutional Court.

(3) Matters necessary for the organization and
operation of the aide office of the President of the
Constitutional Court shall be prescribed by the
Constitutional Court Rules.
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(4) The Constitutional Court shall have the aides of
the Justices.

(5) The aides of the Justices shall be appointed as
public officials of Grade in General or Special
Service, and take charge of confidential affairs under
the direction of the Justices.

Article 21 - Clerks and Courtroom Guards

(1) Clerks and courtroom guards shall be assigned to
the Constitutional Court.

(2) The President of the Constitutional Court shall
designate clerks and courtroom guards from among
the personnel of the Department of Court
Administration.

(3) Clerks shall take charge of the affairs concerning
the preparation, safekeeping or service of documents
related to cases under the direction of the presiding
Justice.

(4) Courtroom guards shall maintain order in the
courtroom and execute other affairs directed by the
presiding Justice.

Procedure of

Chapter 3 - General

Adjudication
Article 22 - Full Bench

(1) Except as provided in this Act, the adjudication of
the Constitutional Court shall be assigned to the Full
Bench composed of all the Justices.

(2) The presiding Justice of the Full Bench shall be
the President of the Constitutional Court.

Article 23 - Quorum

(1) The Full Bench shall review a case by and with
the attendance of seven or more Justices.

(2) The Full Bench shall make a decision on a case
by the majority vote of Justices participating in the
final discussion : It requires a vote of six or more
Justices in cases of falling under any of the following:

1. When it makes a decision of upholding on the
constitutionality of statutes, impeachment,
dissolution of a political party or constitutional
complaint; and

2. When it overrules the precedent on
interpretation and application of the Constitution
or laws made by the Constitutional Court.

Article 24 - Exclusion, Recusal and Evasion

(1) When a Justice falls under any of the following,
the Justice shall be excluded from the execution of
the Justice’s services:

1. When the Justice is a party or is or was the
spouse of a party;

2. When the Justice is or was a relative, head of
family, or a family member of a party [to the
proceeding];

3. When the Justice bears testimony or gives an
expert opinion on the case;

4. When the Justice is or was the counsel of a
party with respect to the case; or

5. When the Justice was involved in the case
outside of the Constitutional Court by reason of
his duties or profession.

(2) The Full Bench may, ex officio or upon motion by
a party, make a decision to exclude a Justice.

(3) When there is a circumstance in which it is difficult
to expect the impartiality of a Justice, a party may
move to recuse the Justice: provided that this shall
not apply when the party has appeared and entered a
plea on the hearing date.

(4) A party may not move to recuse two or more
Justices for the same case.

(5) When there exists a cause referred to in
paragraph 1 or 3, the Justice may recuse himself with
the permission of the presiding Justice.

(6) The provisions of Articles 44, 45, 46(1), (2) and 48
of the Civil Procedure Act shall apply mutatis
mutandis to the adjudication on the motion to exclude
Oor recuse.

Article 25 - Legal Representative

(1) When the Government is a party (including an
intervener. Hereinafter the same shall apply) in any
proceeding, the Minister of Justice shall represent it.

(2) In any proceeding, a state agency or local
government which is a party, may select an attorney
or an employee who is qualified as an attorney as a
counsel and have him pursue the proceeding.

(3) When a private person is a party, in any
proceeding, such person shall be represented by an
attorney: provided that this shall not apply when he is
an attorney.
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Article 26 - Form of Request for Adjudication

(1) The request for an adjudication of the
Constitutional Court shall be made by submitting to
the Constitutional Court a written request as
prescribed for each matter to be adjudged: provided
that in an adjudication on the constitutionality of
statutes, it shall be substituted by a written request by
the court, and in an adjudication on impeachment, by
an authentic copy of the impeachment resolution of
the National Assembly.

(2) Evidentiary documents or reference materials may
be appended to the written request.

Article 27 - Service of Written Request

(1) The Constitutional Court shall, upon receiving a
written request, serve without delay a certified copy
thereof on the respondent agency or respondent
(hereinafter referred to as “respondent”).

(2) In case of a request for an adjudication on the
constitutionality of statutes, a certified copy of the
written request shall be served to the Minister of
Justice and the parties of the ordinary court case
concerned.

Article 28 -
Adjudication

Correction of Request for

(1) When the presiding Justice determines that a
request for adjudication fails to meet its requirements
but may satisfy them by correction, the Justice shall
require that request be corrected within a reasonable
time.

(2) The provision of Article 27(1) shall be applicable
mutatis mutandis to a written correction as referred to
in paragraph (1).

(3) When a correction is made under paragraph (1),
the corrected request shall be deemed to have been
made at the time the initial request was submitted.

(4) The period for correction as referred to in
paragraph (1) shall not be included in calculating the
period of adjudication under Article 38.

Article 29 - Presentation of Written Answer
(1) The respondent may, upon receiving a written
request or correction, present a written answer to the

Constitutional Court.

(2) The written answer shall include an answer to the
claim and the bases of the request for adjudication.

Article 30 - Method of Review

(1) The adjudication of impeachment, dissolution of a
political party or competence dispute shall be
conducted through oral arguments.

(2) The adjudication on the constitutionality of
statutes or constitutional complaint shall be
conducted without oral arguments: If it is deemed
necessary, the Full Bench may hold oral proceedings,
and hear the statements of parties, interested
persons and amici curiae.

(3) When the Full Bench holds oral proceedings, it
shall fix the date and summon parties and interested
persons.

Article 31 - Inspection of Evidence

(1) When the Full Bench deems necessary for the
review of a case, it may, upon motion by a party or ex
officio, inspect evidence as follows:

1. To examine the party or witness;

2. To demand presentation of documents, books,
articles and other evidentiary materials which are
possessed by the parties or interested persons,
and to place them in custody;

3. To order a person of special learning and
experience to evaluate evidence; and

4. To verify the nature or condition of relevant
goods, persons, places and other things.

(2) The presiding Justice may, if necessary,
designate one of Justices to inspect evidence under
paragraph (1).

Article 32 - Demand, etc. for Presentation of
Materials

The Full Bench may, by a ruling, make inquiries
concerning facts necessary for the adjudication to
other state agencies or the organs of public
organizations, or demand them to send records or
present materials: provided that with respect to
records on a case for which a trial, prosecution or
criminal investigation is under way, sending of the
records shall not be demanded.

Article 33 - Place of Adjudication

The oral arguments of the adjudication and the
pronouncement of final decision shall be made in the
courtroom: When the President of the Constitutional
Court deems necessary, it may be made in a place
outside of the courtroom.
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Article 34 - Opening of Proceedings to Public

(1) The oral arguments of the adjudication and the
pronouncement of the decision shall be open to the
public: Any review without oral arguments and
deliberation shall not be open to the public.

(2) The proviso of Article 57(1) and the provisions of
Article 57(2),(3) of the Court Organization Act shall be
applicable mutatis mutandis to the proceedings of the
Constitutional Court.

Article 35 - Direction of Proceedings and Police
Power in Courtroom

(1) The presiding Justice shall keep order in the
courtroom, and preside over oral arguments and
deliberations.

(2) The provisions of Articles 58 to 63 of the Court
Organization Act shall apply mutatis mutandis to the
maintenance of order and the use of language in the
courtroom of the Constitutional Court.

Article 36 - Final Decision

(1) When the Full Bench finishes the review, it shall
make a final decision.

(2) Upon making a final decision, a written decision
stating the following matters shall be prepared,
signed and sealed by all the Justices participating in
the adjudication:

1. Number and title of the case;

2. Indication of the parties and persons who
pursue the proceeding for them or their counsels;
3. Holding;

4. Rationale; and

5. Date of decision.

(3) Any Justice who participates in an adjudication
shall express his or her opinion on the written
decision.

(4) When a final decision is pronounced, the clerk
shall pre- pare without delay an authentic copy of the
written decision and serve it on the parties.

(5) The final decision shall be made public through
publication in the Gazette of the government.

Article 37 — Expenses, etc. of Adjudication
(1) The expenses for adjudication by the

Constitutional Court shall be borne by the state: The
Expenses for the inspection of evidence upon request

of a party may be borne by the party as prescribed in
the Constitutional Court Rules.

(2) The Constitutional Court may order a person
requesting an adjudication on a constitutional
complaint to pay a deposit money as prescribed in
the Constitutional Court Rules.

(3) The Constitutional Court may order a transfer of
all or part of the deposit money to the national
treasury as prescribed in the Constitutional Court
Rules, in case of falling under any of the following:

1. When a request for adjudication on
constitutional complaint is dismissed; or

2. When a request for adjudication on
constitutional complaint is rejected, and such a
request is deemed to be an abuse of right.

Article 38 - Time Limit of Adjudication

The Constitutional Court shall pronounce the final
decision within one hundred eighty days after it
receives the case for adjudication: provided that if
the attendance of seven Justices is impossible due
to vacancies of Justices, the period of vacancy shall
not be included in calculating the period of
adjudication.

Article 39 - (ne bis in idem)

The Constitutional Court shall not adjudicate again
the same case on which a prior adjudication has
already been made.

Article 40 - Applicable Provisions

(1) Except as otherwise provided in this Act, the
provisions of laws and regulations relating to civil
litigation shall apply mutatis mutandis to the
procedure for adjudication of the Constitutional Court
within the Ilimit not contrary to the nature of
constitutional adjudication. Together with such
provisions, laws and regulations relating to criminal
litigation shall apply mutatis mutandis to the
adjudication on impeachment and the Administrative
Litigation Act to the adjudication on competence
dispute and constitutional complaint.

(2) In case referred to in the latter part of
paragraph (1), if the laws and regulations relating to
the criminal litigation or the Administrative Litigation
Act conflict with those relating to the civil litigation, the
latter shall not be applicable mutatis mutandis.
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Chapter 4 - Special Adjudication
Procedures
Section 1 - Adjudication on the

Constitutionality of Statutes

Article 41 - Request for Adjudication on the
Constitutionality of Statutes

(1) When the issue of whether or not statutes are
constitutional is relevant to the judgment of the
original case, the ordinary court (including the military
court; hereinafter the same shall apply) shall request
to the Constitutional Court, ex officio or by decision
upon a motion by the party, an adjudication on the
constitutionality of statutes.

(2) The motion of the party as referred to in
paragraph (1) shall be in writing, stating matters as
referred to in subparagraphs 2 to 4 of Article 43.

(3) The provisions of Article 254 of the Civil
Procedure Act shall apply mutatis mutandis to the
examination of the written motion referred to in

paragraph (2).

(4) No appeal shall be made against the decision of
the ordinary court on the request for adjudication on
the constitutionality of statutes.

(5) When an ordinary court other than the Supreme
Court makes a request referred to in paragraph (1), it
shall do so through the Supreme Court.

Article 42 — Suspension of Proceedings, etc.

(1) When an ordinary court requests to the
Constitutional Court an adjudication on the
constitutionality of statutes, the proceedings of the
court shall be suspended until the Constitutional
Court makes a decision on the constitutionality of
statutes: provided that if the court deems urgent, the
proceedings other than the final decision may be
proceeded.

(2) The period in which a proceeding is suspended
under the main sentence of paragraph (1) shall not be
included in calculating the detention period as
prescribed in Article 92(1) and (2) of the Criminal
Procedure Act and Article 132(1) and (2) of the
Military Court Act and the period of judgment under
Article 199 of the Civil Procedure Act.

Article 43 - Matters to be Stated in Written
Request

When an ordinary court requests to the Constitutional
Court an adjudication on the constitutionality of
statutes, the court’s written request shall include the
following matters:

1. Indication of the requesting court;

2. Indication of the case and the parties;

3.The statute or any provision of the statute
which is interpreted as unconstitutional;

4. Bases on which it is interpreted as
unconstitutional; and

5. Other necessary matters.

Article 44 - Opinions of Parties, etc. to Litigious
Case

The parties to the original case and the Minister of
Justice may submit to the Constitutional Court an
amicus brief on the issue of whether or not statutes
are constitutional.

Article 45 - Decision of Unconstitutionality

The Constitutional Court shall decide only whether or
not the requested statute or any provision of the
statute is unconstitutional: provided that if it is
deemed that the whole provisions of the statute are
unable to enforce due to a decision of
unconstitutionality of the requested provision, a
decision of unconstitutionality may be made on the
whole statute.

Article 46 - Service of Written Decision

The Constitutional Court shall serve an authentic
copy of the written decision on the requesting court
within fourteen days from the day of decision. In this
case, if the requesting court is not the Supreme
Court, it shall be served through the Supreme Court.

Article 47 - Effect of
Unconstitutionality

Decision of

(1) Any decision that statutes are unconstitutional
shall bind the ordinary courts, other state agencies
and local governments.

(2) Any statute or provision thereof decided as
unconstitutional shall lose its effect from the day on
which the decision is made: provided that the statutes
or provisions thereof relating to criminal penalties
shall lose their effect retroactively.
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(3) In case referred to in the proviso of paragraph (2),
the retrial may be allowed with respect to a conviction
based on the statutes or provisions thereof decided
as unconstitutional.

(4) The provisions of the Criminal Procedure Act shall
apply mutatis mutandis to the retrial as referred to in
paragraph (3).

Section 2 — Adjudication on Impeachment
Article 48 - Institution of Impeachment

If a public official who falls under any of the following
violates the Constitution or laws in the course of
execution of his or her services, the National
Assembly may pass a resolution on the institution of
impeachment as prescribed in the Constitution and
the National Assembly Act:

1. President of the Republic, Prime Minister,
Members of the State Council or Ministers;

2. Justices of the Constitutional Court, judges or
Com- missioners of the National Election
Commission;

3. Chairman and Commissioners of the Board of
Audit and Inspection; or

4. Other public officials as prescribed by relevant
laws.

Article 49 - Impeachment Prosecutor

(1) For the adjudication on impeachment, the
Chairperson of the Legislation and Justice Committee
of the National Assembly shall be the impeachment
prosecutor.

(2) The impeachment prosecutor shall request
adjudication by presenting to the Constitutional Court
an authentic copy of the written resolution of the
institution of impeachment, and may examine the
accused person in the oral proceedings.

Article 50 - Suspension of Exercise of Power

No person against whom a resolution of institution of
impeachment is passed shall exercise his or her
power until the Constitutional Court makes a decision
thereon.

Article 51 -
Proceeding

Suspension of Impeachment

When a criminal proceeding is under way for the
same cause as in the request for impeachment
against the accused person, the Full Bench may
suspend the proceeding of impeachment.

Article 52 - Non-Attendance of Party

(1) If a party fails to attend on the hearing date, a new
date shall be fixed.

(2) If the party fails to attend even on the reaffixed
date, the examination against the party shall be
allowed without his or her attendance.

Article 53 - Decision

(1) When a request for impeachment is upheld, the
Constitutional Court shall pronounce a decision that
the accused person be removed from the public
office.

(2) If the accused person has been already removed
from the public office before the pronouncement of
the decision, the Constitutional Court shall reject the
request for impeachment.

Article 54 - Effect of Decision

(1) The decision of impeachment shall not exempt the
accused person from the civil or criminal liabilities.

(2) Any person who is removed by the decision of
impeachment shall not be a public official until five
years have passed from the date on which the
decision is pronounced.

Section 3 - Adjudication on Dissolution of
a Political Party

Article 55 - Request for Adjudication on
Dissolution of a Political Party

If the objectives or activities of a political party are
contrary to the basic order of democracy, the
Executive may request to the Constitutional Court,
upon a deliberation of the State Council, an
adjudication on dissolution of the political party.

Article 56 - Matters to be Stated on Written
Request

The written request for adjudication on dissolution of
a political party shall include the following matters:

1. Indication of the political party requested to be
dissolved; and
2. Bases of the request.
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Article 57 — Provisional Remedies

The Constitutional Court may, upon receiving a
request for adjudication on dissolution of a political
party, make ex officio or upon a motion of the plaintiff
or a decision to suspend the activities of the
defendant until the pronouncement of the final
decision.

Article 58 - Notification of Request, etc.

(1) When an adjudication on dissolution of a political
party is requested, a decision on the provisional
remedies is rendered, or the adjudication is brought
to an end, the President of the Constitutional Court
shall notify the facts to the National Assembly and the
National Election Commission.

(2) The written decision ordering dissolution of a
political party shall also be served, in addition to the
defendant, on the National Assembly, the Executive
and the National Election Commission.

Article 59 - Effect of Decision

When a decision ordering dissolution of a political
party is pronounced, the political party shall be
dissolved.

Article 60 - Execution of Decision

The decision of the Constitutional Court ordering
dissolution of a political party shall be executed by the
National Election Commission in accordance with the
Political Parties Act.

Section 4 - Adjudication on Competence
Dispute

Article 61 — Causes for Request

(1) When any controversy on the existence or the
scope of competence arises between state agencies,
between a state agency and a local government, or
between local governments, a state agency or a local
government concerned may request to the
Constitutional Court an adjudication on competence
dispute.

(2) The request for adjudication referred to in
paragraph (1) may be allowed only when an action or
omission by the defendant infringes or is in obvious
danger of infringing upon the plaintiff's competence
granted by the Constitution or laws.

Article 62 - Classification of Adjudication on
Competence Dispute

(1) The adjudication on competence dispute shall be
classified as follows:

1. Adjudication on competence dispute between
state agencies: Adjudication on competence
dispute between the National Assembly, the
Executive, ordinary courts and the National
Election Commission;
2. Adjudication on competence dispute between
a state agency and a local government:
(a) Adjudication on competence dispute
between the Executive and the Special
Metropolitan  City, Metropolitan City or
Province; and
(b) Adjudication on competence dispute
between the Executive and the City/County or
District which is a local government
(hereinafter referred to as a “Self-governing
District”).
3. Adjudication on competence dispute between
local governments:
(a) Adjudication on competence dispute
between the Special Metropolitan City,
Metropolitan City or Province;
(b) Adjudication on competence dispute
between the City/County or Self-governing
District; and
(c) Adjudication on competence dispute
between the Special Metropolitan City,
Metropolitan City or Province and the City,
County or Self-governing District.

(2) When a competence dispute relates to the affairs
of a local government concerning education, science
or art under Article 2 of the Local Educational Self-
Governance Act, the Superintendent of the Board of
Education shall be the party referred to in
paragraph (1) 2 and 3.

Article 63 - Time Limit for Request

(1) The adjudication on competence dispute shall be
re- quested within sixty days after the existence of the
cause is known, and within one hundred eighty days
after the cause occurs.

(2) The period as referred to in paragraph (1) shall be
a peremptory period.
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Article 64 - Matters to be Stated on Written
Request

The written request for adjudication on competence
dispute shall include the following matters:

1. Indication of the plaintiff or the institution
whereto the plaintiff belongs, and the person who
pursues the proceeding or counsel;

2. Indication of the defendant;

3. Action or omission by the defendant, which is
the object of the adjudication;

4. Reasons for the request; and

5. Other necessary matters.

Article 65 - Provisional Remedies

The Constitutional Court may, upon receiving a
request for adjudication on competence dispute,
make ex officio or upon a motion by the plaintiff a
decision to suspend the effect of an action taken by
the defendant which is the object of the adjudication
until the pronouncement of the final decision.

Article 66 — Decision

(1) The Constitutional Court shall decide as to the
existence or scope of the competence of a state
agency or a local government.

(2) In the case as referred to in paragraph (1), the
Constitutional Court may cancel an action of the
defendant which is the cause of the competence
dispute or may confirm the invalidity of the action, and
when the Constitutional Court has rendered a
decision on admitting the request for adjudication
against an omission, the defendant shall take a
disposition in pursuance of the purport of decision.

Article 67 — Effect of Decision

(1) The decision on competence dispute by the
Constitution- al Court shall bind all state agencies and
local governments.

(2) The decision to revoke an action of a state agency
or a local government shall not alter the effect which
has already been given to the person whom the
action is directed against.

Section 5 — Adjudication on Constitutional
Complaint

Article 68 — Causes for Request

(1) Any person who claims that his basic right which
is guaranteed by the Constitution has been violated
by an exercise or non-exercise of governmental
power may file a constitutional complaint, except the
judgments of the ordinary courts, with the
Constitutional Court: provided that if any relief
process is provided by other laws, no one may file a
constitutional complaint without having exhausted all
such processes. Any person who is infringed his
fundamental rights guaranteed by the Constitution
due to exercise or non-exercise of the public power,
excluding judgment of the court, may request the
Constitutional Court an adjudication on constitutional
complaint: Provided, That if any procedure of
remedies is available by other laws, no one shall
request without having taken all such procedures. It
shall lose its effect to the extent that a judgment of
the court listed in the purview of this paragraph is
interpreted to include any judgment which has
infringed on the fundamental rights of the people by
applying Acts and subordinate statutes
unconstitutional decided by the Constitutional Court
by a decision of unconstitutionality on December 24,
1997 taken by the Constitutional Court.

(2) If the motion made under Article 41(1) for
adjudication on constitutionality of statutes is rejected,
the party may file a constitutional complaint with the
Constitutional Court. In this case, the party may not
repeatedly move to request for adjudication on the
constitutionality of statutes for the same reason in the
procedure of the case concerned.

Article 69 - Time Limit for Request

(1) A constitutional complaint under Article 68(1) shall
be filed within ninety days after the existence of the
cause is known, and within one year after the cause
occurs: provided that a constitutional complaint to be
filed after taking prior relief processes provided by
other laws, shall be filed within thirty days after the
final decision in the processes is notified.

(2) The adjudication on a constitutional complaint
under Article 68(2) shall be filed within thirty days
after a request for an adjudication on constitutionality
of statutes is dismissed.
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Article 70 — Court-Appointed Counsel

(1) If a person who desires to file a constitutional
complaint has no financial resources to appoint an
attorney as his counsel, he may request the
Constitutional Court to appoint a court-appointed
counsel. In this case, the time limit for request as
prescribed in Article 69 shall be counted from the day
on which such request is made.

(2) When the Constitutional Court deems it necessary
for the public interest, it may appoint a court-
appointed counsel notwithstanding the provision of
paragraph (1).

(3) The Constitutional Court shall, upon receiving an
request under paragraph (1) or in the case of
paragraph (2), appoint a court-appointed counsel
from among attorneys under the conditions as
prescribed by the Constitutional Court Rules:
provided that it may not appoint a court-appointed
counsel in cases where the said request for
adjudication is obviously dismissible or groundless, or
where deemed to be an abuse of rights.

(4) When the Constitutional Court makes a decision
not to appoint a court-appointed counsel, it shall
notify the applicant without delay. In this case, the
period from the day the request was made to the day
the notification is given shall not be included in
calculating the period for request as prescribed in
Article 69.

(5) A court-appointed counsel who has been
appointed under paragraph (3) shall submit to the
Constitutional Court a written request for adjudication
indicating the matters as referred to in Article 71,
within 60 days from the date of his appointment.

(6) The court-appointed counsel under paragraph (3)
shall be paid from the national treasury under the
conditions as prescribed by the Constitutional Court
Rules.

Article 71 - Matters to be Stated on Written
Request

(1) The written request for adjudication on
constitutional complaint under Article 68(1) shall
include the following matters:

1. Indication of the complainant and his counsel,
2. Infringed rights;

3. Exercise or non-exercise of governmental
power by which the infringement of the right is
caused,;

4. Bases of the request; and

5. Other necessary matters.

(2) The provisions of Article 43 shall apply mutatis
mutandis to matters to be stated on the written
request for adjudication on constitutional complaint
under Article 68(2). In this case, the term “indication
of the requesting court” used in subparagraph 1 of
Article 43 shall be considered as the term “indication
of the complainant and his counsel”.

(3) The document attesting the appointment of a
counsel or a written notification of appointment of the
court-appointed counsel shall be appended to the
written request for adjudication on constitutional
complaint.

Article 72 - Prior Review

(1) The President of the Constitutional Court may
establish the Panels each of which consists of three
Justices in the Constitutional Court and have a Panel
take a prior review of a constitutional complaint.

(2) Repealed.

(3) In case of any of the followings, the Panel shall
dismiss a constitutional complaint with a decision of
an unanimity:

1. When a constitutional complaint is filed,
without having exhausted all the relief processes
provided by other laws, or against a judgment of
the ordinary court;

2. When a constitutional complaint is filed after
expiration of the time limit prescribed in
Article 69;

3. When a constitutional complaint is filed without
a counsel under Article 25; or

4. When a constitutional complaint is
inadmissible and the inadmissibility can not be
corrected.

(4) When a Panel can not reach a decision of
dismissal referred to in paragraph (3) with an
unanimity, it shall transfer by a decision the
constitutional complaint to the Full Bench. When a
dismissal is not decided within thirty days after
requesting the adjudication on constitutional
complaint, it shall be deemed that a decision to
transfer it to the Full Bench (hereinafter, “decision to
transfer to the Full Bench”) is made.

(5) The provisions of Articles 28, 31, 32 and 35 shall
apply mutatis mutandis to the review of the Panels.

(6) Matters necessary for the composition and
operation of the Panels shall be provided by the
Constitutional Court Rules.
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Article 73 - Notification of Dismissal or Decision
to Transfer to Full Bench

(1) When a Panel dismisses a constitutional
complaint or decides to transfer it to the Full Bench, it
shall notify it to the complainant or his counsel and
the respondent within fourteen days from the day of
decision. The same shall also apply to the case
provided in the latter part of Article 72(4).

(2) When a constitutional complaint is transferred to
the Full Bench under Article 72(4), the President of
the Constitutional Court shall notify it without delay to
the following persons:

1. The Minister of Justice; and

2. A Party to the case concerned who is not the
complainant, in case of an adjudication on
constitutional complaint under Article 68(2).

Article 74 - Presentation of Opinions by
Interested Agencies

(1) State agencies or public organizations which are
interested in an adjudication on a constitutional
complaint, and the Minister of Justice may present to
the Constitutional Court an amicus brief on the
adjudication.

(2) When a constitutional complaint prescribed in
Article 68(2) is transferred to the Full Bench, the
provisions of Articles 27(2) and 44 shall apply mutatis
mutandis to it.

Article 75 — Decision of Upholding

(1) A decision to uphold a constitutional complaint
shall bind all the state agencies and the local
governments.

(2) In upholding a constitutional complaint under
Article 68(1), the infringed basic rights and the
exercise or non-exercise of governmental power
by which the infringement has been caused, shall
be specified in the holding of the decision of
upholding.

(3) In the case referred to in paragraph (2), the
Constitutional Court may revoke the exercise of
governmental power which infringes basic rights or
confirm that the non- exercise thereof is
unconstitutional.

(4) When the Constitutional Court makes a decision
to uphold a constitutional complaint against the non-
exercise of governmental power, the respondent shall
take a new action in accordance with such decision.

(5) In the case referred to in paragraph (2), when the
Constitutional Court deems that the exercise or non-
exercise of governmental power is caused by
unconstitutional laws or provisions thereof, it may
declare in the decision of upholding that the laws or
provisions are unconstitutional.

(6) In the case, referred to in paragraph (5) and when
a constitutional complaint prescribed in Article 68(2)
is upheld, the provisions of Articles 45 and 47 shall
apply mutatis mutandis to such cases.

(7) When a constitutional complaint prescribed in
Article 68(2) is upheld, and when a case concerned in
an ordinary court involving the constitutional
complaint has been already decided by final
judgment, the party may request a retrial of the case
before the court.

(8) In the retrial referred to in paragraph (7), the
provisions of the Criminal Procedure Act shall apply
mutatis mutandis to criminal cases, and those of the
Civil Procedure Act to other cases.

Chapter 5 — Penal Provisions
Article 76 — Penal Provisions

Any person who falls under any of the following
subparagraphs, shall be punished by an
imprisonment not more than one year, or a fine not
exceeding one million won:

1. Person who is summoned or commissioned as
a witness, expert witness, interpreter or translator
by the Constitutional Court but fails to attend
without any justifiable reason;

2. Person who is demanded or ordered to
present articles of evidence by the Constitutional
Court but fails to present them without any
justifiable reason; or

3. Person who refuses, interferes with or evades
an inspection or examination of the Constitutional
Court without any justifiable reason.
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Kyrgyzstan

Constitution

- extracts -
Chapter Six

Courts and Justice in the Kyrgyz Republic
Article 79

1. Justice in the Kyrgyz Republic is administered only
by the court. Citizens of the Kyrgyz Republic have the
right to participate in administration of justice in cases
and in the manner provided by law.

2. Judicial power is exercised by means of the
constitutional, civil, criminal, administrative and other
forms of legal proceeding.

3. Judicial system of the Kyrgyz Republic is
established by the Constitution of the Kyrgyz
Republic and laws of the Kyrgyz Republic and
consists of the Constitutional Court of the Kyrgyz
Republic, the Supreme Court of the Kyrgyz Republic,
and local courts. Specialized courts can be
established by the constitutional law. The creation of
extraordinary courts is not allowed.

4. The organization and procedure for activity of the
courts is specified by law.

Article 80

1. Judges are independent and subordinated only to
the Constitution of the Kyrgyz Republic and to the
laws of the Kyrgyz Republic.

2. A judge shall enjoy the right of immunity and
cannot be detained or arrested, subjected to search
or personal inspection, except for the cases when
caught red-handed. Bringing a judge of the
Constitutional Court of the Kyrgyz Republic to the
criminal and administrative liability imposed by the
court is allowed only with the consent of the Jogorku
Kenesh of the Kyrgyz Republic.

Immunity of a judge shall extend to all of his personal
and official residences and offices, to his means of
transportation and to his communications, his
correspondence, property and documents.

3. No one may require report from a judge on the
concret legal case.

4. A judge, in accordance with his status, is ensured
social, material and other guarantees of his
independence.

5. A citizen of the Kyrgyz Republic who is not younger
than 35 years of age and no older 70 years of age
and who has an advanced legal education and no
less than 10 years of experience in the legal
profession may be a judge of the Constitutional court
or the Supreme court of the Kyrgyz Republic. Judges
of the Constitutional court and the Supreme court of
the Kyrgyz Republic are elected by the Jogorku
Kenesh of the Kyrgyz Republic upon nomination by
the President of the Kyrgyz Republic for a term of
10 years.

6. A citizen of the Kyrgyz Republic not younger than
25 years of age and not older than 65 years of age
who has a higher legal education and a record of
service in his specialty for no less than 5 years may
serve as a judge of a local court. Judges of local
courts are appointed by the President of the Kyrgyz
Republic with the consent of the Jogorku Kenesh for
a term of 7 years.

7. Status of judges of the Kyrgyz Republic shall be
defined by the constitutional law.

Article 81

1. Judges are removed from office by their own
request, on the basis of health, for commission of a
crime where there is a conviction of a court in force
and for other reasons specified by the constitutional
law.

2. A judge of the Constitutional Court of the Kyrgyz
Republic, a judge of the Supreme Court of the Kyrgyz
Republic may be dismissed from his office upon
nomination by the President of the Kyrgyz Republic
by a majority vote of no fewer than two-thirds of the
total number of deputies of the Jogorku Kenesh of the
Kyrgyz Republic.

3. The constitutional law may provide for other
procedure of removal of judges of the Constitutional
Court, Supreme Court of the Kyrgyz Republic from
office in case of their resignation by their own request
or on the basis of health.

4. The procedure for nomination of candidates for the
judicial position, their appointment, rotation, removal
from office of judges of local courts and other issues
of the work of judges of local courts shall be
established by the constitutional law.
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Article 82

1. The Constitutional Court is the highest body of
judicial power for protection of the Constitution of the
Kyrgyz Republic.

2. The Constitutional Court of the Kyrgyz Republic
consists of the Chairman, the Deputy Chairman and
seven judges of the Constitutional Court.

3. The Constitutional Court:

1) declares laws and other normative legal acts
unconstitutional if they contradict the Constitution
of the Kyrgyz Repubilic;

2) decides disputes concerning the effect, use
and interpretation of the Constitution of the
Kyrgyz Republic;

3) determines the validity of elections of the
President of the Kyrgyz Repubilic;

4) issues a determination concerning the removal
from office of the President of the Kyrgyz
Republic as well as judges of the Constitutional
Court, the Supreme Court of the Kyrgyz Republic;
5) gives its consent to the criminal prosecution of
judges of local courts;

6) issues a determination concerning issues
about amendments and supplements to the
Constitution of the Kyrgyz Republic in accordance
with the provisions of point 2 of Article 96 of this
Constitution;

7) annuls the decisions of bodies of local self-
governance which contradict the Constitution of
the Kyrgyz Republic;

8) renders a decision concerning the
constitutionality of the activity of political parties,
social and religious organizations.

4. The decision of the Constitutional Court is final and
no appeal is allowed. The determination of the
unconstitutionality of laws and other acts stipulated in
this article by the Constitutional Court annuls their
application on the territory of the Kyrgyz Republic and
also cancels the effect of other normative and other
acts based on the act determined to be
unconstitutional, except for judicial opinions. The
timing and procedures for annulment of judicial
opinions and deciding of matters connected with
annulment shall be applied in accordance with the
law adopted by the Jogorku Kenesh of the Kyrgyz
Republic on every case of recognition of the law or
other act unconstitutional.

5. The procedure for administration and other issues
of constitutional judicial proceedings shall be
regulated by law.

Article 83

1. The Supreme Court of the Kyrgyz Republic is the
highest body of judicial power in the sphere of civil,
criminal and administrative legal proceedings, as well
as other cases provided by law.

2. The Supreme Court shall establish panels of
judges, Presidium, whose powers are defined by
laws. The court instances thus established within the
Supreme Court review, in compliance with the
established procedural forms, court decisions of lower
court instances and render final decisions on them.

3. The Supreme Court of the Kyrgyz Republic
oversees the judicial activity of local courts by review
of judicial opinions on appeals lodged by participants
of the judicial proceedings. The law shall establish the
powers of the Supreme Court of the Kyrgyz Republic
to leave the local court decision in force, to change
them or to issue the new decision on the case.
Opinions of the Supreme Court of the Kyrgyz
Republic issued as a matter of judicial overview are
not subject to appeal.

4. Plenum of the Supreme Court of the Kyrgyz
Republic consisting of all judges of the Supreme
Court has the right to give clarifications on the issues
of court practice which will be binding for all lower
courts.

Article 84

The state ensures financial support and proper
conditions for operation of courts and judicial
activities.

Financial support of courts shall be from the funds of
the republican budget and must secure the possibility
of full and independent administration of justice in
compliance with law.

Article 85

1. Trial in all courts is open. Hearing of the case in
closed trial is allowed only in cases provided by law.
Decision of the court is announced publicly.

2. Default trial of criminal or other cases in courts is
not allowed except for cases provided by law.

3. Judicial proceedings shall be adversary and shall
be based on equality of parties.

4. A judicial opinion may be annulled, changed or
suspended only by the court in the procedure
established by law.
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5. Everyone charged with a criminal offence is not
obligated to prove his innocence. Irremovable doubts
concerning his guilt must be interpreted to the benefit
of the accused.

6. No one shall be convicted only on the basis of
his/her own confession in committing a crime.

7. Everyone convicted of a crime shall have the right
to his conviction and sentence being reviewed by a
higher tribunal according to law, as well as to seek
pardon or commutation of the sentence.

8. No one shall be liable to be tried or punished again
for an offence for which he has already been finally
convicted or acquitted in accordance with the law and
penal procedure.

9. Application of the criminal law by analogy is not
allowed.

10. The law establishing or aggravating the liability of
a person shall not have a retroactive force. No one
shall be held guilty of any criminal offence on account
of any act or omission which did not constitute a
criminal offence, under national or international law,
at the time when it was committed. If, subsequent to
the commission of the offence, provision is made by
law for the imposition of the lighter penalty, the
offender shall benefit thereby.

11. No one shall be obligated to testify against
himself, his/her spouse and close relatives
determined by law. The law may provide for other
cases of excusing from the obligation to testify.

12. Everyone detained, arrested or charged with a
criminal offence has the right to presence of an
attorney(defender) from the moment of the respective
detention, arrest or bringing a charge.

13. Rights of victims of crimes and abuses of power
are protected by law. The state shall guarantee them
access to justice and compensation for the harm or
damage caused.

Article 86

1. Decisions of the courts of the Kyrgyz Republic
which are in effects are binding for all state bodies,
entities conducting economic activities, public
associations, state officials and citizens and are
enforceable throughout of the Kyrgyz Republic.

2. Failure to implement, improper implementation or
hindering implementation of judicial opinions and also
interference with the activities of courts results in the
responsibility established by Law.

Article 87

1.The court does not have the right to apply a
normative act which contradicts the Constitution of
the Kyrgyz Republic.

2. If during consideration of a case in any court
matter, there arises an issue about the
constitutionality of the law or other act, on which
determination of the case rests, the court shall send
an inquiry to the Constitutional Court of the Kyrgyz
Republic.

Article 88

1. In the event of a public or other accusation, a
citizen has the right to defend his dignity and right in
court; under no circumstance shall he be denied such
court protection.

2. [The right of] Defence is an inalienable right of a
person at any stage of review of a judicial matter.

In case of a citizen’s lack of a financial means, legal
assistance and defence is ensured to him at the
expense of the State.

3. Procedural rights of participants including the right
to appeal decisions, sentences and other judicial
opinions as well as the procedure for exercising these
rights shall be defined by law.

Article 89

1. The burden of proving guilt in criminal and
administrative cases is on the accuser.

2. Evidence obtained in violation of the law shall be
considered non-existent and reference to it in court is
not allowed.

Article 90

Principles of justice for all courts and judges of the
Kyrgyz Republic, not specified by this Constitution
shall be established by the laws of the Kyrgyz
Republic.
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Law on the Constitutional

Court, 1994

Chapter | —General Provisions

Article 1 — The Constitutional Court of the Kyrgyz
Republic

The Constitutional Court of the Kyrgyz Republic is the
supreme body of the judicial power for protection of
the Constitution of the Kyrgyz Republic.

The Constitutional Court of the Kyrgyz Republic is
established in order to ensure the superiority of KR
Constitution throughout the territory of the Republic,
protection of the constitutional system, and rights and
freedoms of the citizens.

Article 2 - Basic Principles of Activity of the
Constitutional Court of the Kyrgyz Republic

The Constitutional Court of the Kyrgyz Republic shall
function on the basis of legality, collegiateness, and
publicity; it shall be independent and shall be
governed only by the Constitution of the Kyrgyz
Republic.

Article 3 - The Legislation on the Constitutional
Court of the Kyrgyz Republic

Organization and competence of the Constitutional
Court of the Kyrgyz Republic, and the procedures for
its functioning shall be determined by the Constitution
of the Kyrgyz Republic, by this Law, and by the Law
of the Kyrgyz Republic On Constitutional Proceedings
in the Kyrgyz Repubilic.

With regard to internal aspects of its activity which are
not governed by the legislation of the Kyrgyz Republic,
the Constitutional Court of the Kyrgyz Republic may
adopt the Regulation on the Constitutional Court
consistent with the legislation in force.

Chapter Il - Composition of the
Constitutional Court of the Kyrgyz
Republic and Election Procedure

Article 4 - Composition of the Constitutional
Court of the Kyrgyz Republic

The Constitutional Court of the Kyrgyz Republic shall
consist of nine justices, viz.: a chairperson, a deputy
chairperson, and seven justices of the Constitutional
Court of the Kyrgyz Republic.

Article 5 — Election of the Constitutional Court of
the Kyrgyz Republic

A citizen of the Kyrgyz Republic who is not younger
than 35 and not older than 70, has higher education
in law and at least 10years of professional
experience may be a justice of the Constitutional
Court.

The President of the Kyrgyz Republic shall introduce
the candidates to the posts of a chairperson, of a
deputy chairperson, and of seven justices of the
Constitutional Court of the Kyrgyz Republic to
Jogorku Kenesh of the Kyrgyz Republic. Jogorku
Kenesh shall elect the composition of the
Constitutional Court for a fifteen-year term,
individually, and by secret ballot. A person who has
won majority votes of the total number of the People’s
Representatives of the Kyrgyz Republic shall be
considered elected.

The Constitutional Court of the Kyrgyz Republic may
commence its activity provided that not less than two
thirds of its composition are elected.

In the event of accelerated withdrawal of a
chairperson, a deputy chairperson or a justice from
the composition of the Constitutional Court, Jogorku
Kenesh of the Kyrgyz Republic shall replace him/her
with another person elected in a regular session in
accordance with the procedures established by this
Law.

Article6 - The Oath of Justices of the
Constitutional Court of the Kyrgyz Republic

A Toraga (Chairperson) of Jogorku Kenesh of the
Kyrgyz Republic shall put the persons elected justices
of the Constitutional Court of the Kyrgyz Republic
under the following oath:

"l, ..., taking up the post of a justice of the
Constitutional Court of the Kyrgyz Republic swear
before the people of Kyrgyzstan to piously
observe and protect the Constitution of the
Kyrgyz Republic, and honestly fulfil the duties of a
justice of the Constitutional Court of the Kyrgyz
Republic entrusted upon me, being governed by
nothing and nobody but the Constitution of the
Kyrgyz Republic".
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Chapter lll = The Status of Justices of the

Constitutional Court of the Kyrgyz
Republic
Article 7 - Independence of Justices of the

Constitutional Court of the Kyrgyz Republic

Justices of the Constitutional Court of the Kyrgyz
Republic shall be independent in the course of
fulfilment of their duties and shall be governed only by
the Constitution of the Kyrgyz Republic. Any
interference in their activities as well as any form of
influence upon judges aimed at hindering their
activities shall be prohibited and shall entail liability
pursuant to the legislation.

A justice of the Constitutional Court may not express
in public, anywhere else but a session of the
Constitutional Court, his/her personal opinion of a
case being examined or accepted for consideration
by the Constitutional Court pendant the Constitutional
Court renders a decision on such a case.

The status of a justice of the Constitutional Court is
incompatible with the mandate of a deputy,
membership in a political party or another public
association pursuing political aims, occupation of any
other position, business activities, work for and fees
from other state agencies or public bodies, or private
practice with the exception of art, science, and
teaching.

A justice may not provide protection or perform
representation except legal representation in court,
arbitration court or other legal practice bodies, nor
may s/he render patronage in any form to any
person.

Justices of the Constitutional Court of the Kyrgyz
Republic shall be irremovable during the term of their
authority. The may not be deprived of their powers,
restricted in them or dismissed from work except as
provided by this Law.

The activities of the Constitutional Court regarding
constitutional proceedings shall not be reportable.

Article 8 - Inviolability of Justices of the
Constitutional Court of the Kyrgyz Republic

Justices of the Constitutional Court of the Kyrgyz
Republic shall be inviolable.

Criminal proceedings may not be initiated against a
justice of the Constitutional Court of the Kyrgyz
Republic, nor may s/he be arrested or held
administratively liable pursuant to the procedures

established by court, wunless there is the
corresponding consent of Jogorku Kenesh of the
Kyrgyz Republic. A justice shall not be subject to
seizure or enforced attendance except the cashes
where s/he is captured in locus criminis, of which fact
a chairperson or a deputy chairperson of the
Constitutional Court of the Kyrgyz Republic shall be
immediately notified. Criminal proceedings as well as
proceedings on administrative offence being within the
competence of a court may be initiated against a
justice of the Constitutional Court of the Kyrgyz
Republic only by the Prosecutor General of the Kyrgyz
Republic. Criminal or administrative proceedings with
respect to a justice of the Constitutional Court shall
refer to the exclusive jurisdiction of the Supreme Court
of the Kyrgyz Republic.

Penetration into the residence or the office of a judge
of the Constitutional Court of the Kyrgyz Republic, or
into his/her personal or used by him/her means of
transportation, examination, search or seizure in the
said places, as well as personal examination or
search of a justice of the Constitutional Court or
examination or seizure of things or documents
belonging to the justice may not take place otherwise
than upon permit by the Prosecutor General and in
regard to the proceedings initiated against the said
justice.

A justice of the Constitutional Court may not be
exposed to enforced measures of medical
character, recognized as legally incapable or
restricted in legal capacity unless Jogorku Kenesh
of the Kyrgyz Republic gives its consent to initiation
of the corresponding court proceedings.

A justice of the Constitutional Court may not be
subject to any measures for expressing his/her
opinion in the manner provided for the constitutional
proceedings.

Article 9 - Suspension of Powers of a Justice of
the Constitutional Court of the Kyrgyz Republic

Powers of a justice of the Constitutional Court of the
Kyrgyz Republic may be suspended if:

1) the justice of the Constitutional Court has been
elected in offence of the procedures established;
2) the consent to arrest of the justice, initiation of
administrative or criminal proceedings against the
justice or filing with a court the claim for enforced
measures of medical character, recognition as
legally incapable or restriction of legally capacity
of the justice is expressed in accordance with the
established procedure;

3) the justice has violated the oath or failed to
fulfil the requirements of the Constitution of the
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Kyrgyz Republic or of the legislation on the
Constitutional Court;

4) the justice may not perform his/her duties for a
long period of time due to poor health;

5) the justice is declared missing in accordance
with a court decision having come into effect;

6) the justice has missed more than three
sessions of the Constitutional Court without valid
reasons;

7) the powers of a justice may also be suspended
on the grounds provided for in the third clause of
Article 7 of this Law.

The Constitutional Court of the Kyrgyz Republic shall
suspend the powers of a justice until the said grounds
are removed.

Presence of the grounds for suspension of a justice’s
powers shall be stated by the decision of the
Constitutional Court that may not be rendered later
than one month following the discovery of such
grounds.

Article 10 = Termination of Powers of a Justice of
the Constitutional Court of the Kyrgyz Republic

Jogorku Kenesh shall terminate the powers of a
justice of the Constitutional Court of the Kyrgyz
Republic upon recommendation of the chairperson of
the Constitutional Court of the Kyrgyz Republic and
based on the resolution of the Constitutional Court
due to:

1) granting the application for resignation by the
justice;

2) a sentence rendered by the Supreme Court of
the Kyrgyz Republic with regard to the justice,
that has come into effective;

3) recognition of the justice as legally incapable
by a court decision having come into effect;

4) recognition of death of the justice by a court
decision having come into effect;

5) death of the justice.

Powers of a justice of the Constitutional Court of the
Kyrgyz Republic may also be terminated on the
grounds specified in the first clause of Article 9 of this
Law.

Along with termination of powers of a justice of the
Constitutional Court, his/her powers of a chairperson,
deputy chairperson or a secretary of the
Constitutional Court of the Kyrgyz Republic shall also
cease.

Article 11 - Financial and Social Provision of
Justices of the Constitutional Court of the Kyrgyz
Republic

Justices of the Constitutional Court of the Kyrgyz
Republic shall be paid for performance of their
professional duties the salary in the amount
established by Jogorku Kenesh of the Kyrgyz
Republic.

A justice of the Constitutional Court who quits due to
poor health shall be paid a discharge pay in the
amount of his/her annual salary.

The Constitutional Court shall provide a justice and
his family members residing with him/her with a
comfortable residence(a separate flat or house) in
Bishkek city within three months following his/her
election.

Article 12 - Guarantees of Labour Rights of
Justices of the Constitutional Court of the Kyrgyz
Republic

The same or an equal position shall be offered to a
justice whose term of authority has expired or
terminated before the schedule, unless the justice is
released from office for violation of the oath or in
connection with coming into force of a court sentence
or of a court decision on recognition of the justice as
legally incapable.

The period of work as a justice of the Constitutional
Court shall be included in the length of professional
service.

Chapter IV - The Competence of the
Constitutional Court of the Kyrgyz
Republic

Article 13 - Powers of the Constitutional Court of
the Kyrgyz Republic

The Constitutional Court of the Kyrgyz Republic may:

1) admit laws other than constitutional and other
normative legal acts in case of their inconsistency
with the Constitution;

2) settle the disputes associated with functioning,
applying and interpreting the Constitution;

3) issue the resolution on lawfulness of election
of the President of the Kyrgyz Republic;

4) issue the resolution on removal of the
President of the Kyrgyz Republic, or of a justice
of the Constitutional, Supreme or High Arbitration
Court from office;
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5) give its consent to initiation of criminal
proceedings against a judge of a local court;

6) issue the resolution with regard to
amendments and addenda to the Constitution of
the Kyrgyz Republic;

7) cancel the decisions of local government
bodies inconsistent with the Constitution of the
Kyrgyz Republic;

8) render decisions on constitutionality of the
legal practice affecting the constitutional rights of
citizens.

The Constitutional Court shall not consider the issues
of lawfulness of sentences and other decisions
rendered by courts, arbitration courts, investigation
agencies or public prosecutor’s offices with regard to
civil, criminal, administrative or arbitration cases
unless such decisions have been rendered based on
the legislation inconsistent with the Constitution.

The Constitutional Court of the Kyrgyz Republic shall:

1) adopt by-laws of the Constitutional Court on
the issues not regulated by the legislation of the
Kyrgyz Republic;

2) elect the Secretary of the Constitutional Court;
3) suspend the powers of Justices of the
Constitutional Court;

4) exercise other powers provided to it by the
legislation;

Sessions of the Constitutional Court shall be called in
case of necessity.

A session of the Constitutional Court shall be
considered lawful competent if at least two thirds of
the composition of the Court are present.

The procedures for voting of the justices of the
Constitutional Court shall be determined under the
Law On Constitutional Proceedings in the Kyrgyz
Republic.

The Constitutional Court of the Kyrgyz Republic may,
in connection with a petition filed, request and receive
information from any state agency, enterprise,
institution or organization, political party and another
public association, a scientific institution or
informational centre, and involve specialists in
expertise and scientific and consulting work in
accordance with the established procedures.

A chairperson, a deputy chairperson, and justices may
attend the sessions of Jogorku Kenesh and the
Government of the Kyrgyz Republic, and the Plenary
Sessions of the Supreme Court of the Kyrgyz Republic
and the High Arbitration Court of the Kyrgyz Republic.

Article 14 — Legal Force of a Decision Rendered
by the Constitutional Court of the Kyrgyz
Republic

A decision rendered by the Constitutional Court of the
Kyrgyz Republic shall be final and shall not be subject
to appeal.

Acts and requirements of the Constitutional Court
made within its jurisdiction shall be binding upon any
state agency, legal entity, official, and citizen to whom
they are addressed. Failure to fulfil such acts and
requirements shall entail liability in the manner
provided by the legislation.

A decision of the Constitutional Court stating
unconstitutionality of a law or of another normative
act in full or in part shall repeal their effect in the
territory of the Kyrgyz Republic, as well as the effect
of other normative acts based on the act recognized
as unconstitutional.

Decisions rendered by a court or by another legal
practice body based on a normative act recognized
as unconstitutional shall not be subject to execution.

A decision of the Constitutional Court on recognition
of a normative act or of a part of the normative act as
unconstitutional shall prevent from its publishing and
entail recognition of the decision on implementation of
such an act as repealed.

A decree of the Constitutional Court on termination of
proceedings on a case shall deprive the parties to the
proceedings of the opportunity to petition the
Constitutional Court repeatedly on the same grounds
and with the same demand.

Article 15 — A Chairperson of the Constitutional
Court of the Kyrgyz Republic

A chairperson of the Constitutional Court of the
Kyrgyz Republic shall:

1) supervise the preparation of cases and other
issues to be submitted to the session of the
Constitutional Court for consideration;

2) call the Constitutional Court, submit the items
for its consideration, and preside at its sessions;
3) annually forward messages reflecting the state
of affairs concerning constitutional lawfulness in
the Kyrgyz Republic, to the President, Jogorku
Kenesh, and the Government of the Kyrgyz
Republic;

4) determine the responsibilities of the deputy
chairperson of the Constitutional Court and
distribute the duties among the justices of the
Constitutional Court;
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5) arrange the work of the justices of the
Constitutional Court and of its Office

6) submit the Regulations of the Constitutional
Court for approval by the latter;

7) present the candidate to the position of the
Secretary of the Constitutional Court for approval
by the Constitutional Court;

8) determine the measures ensuring holding of a
session and safety of its participants and persons
present;

9) approve the Regulation on the Constitutional
Court Office, and its structure and staff;

10) sign decisions and certain decrees and
protocols of the sessions of the Constitutional
Court;

11) submit to Jogorku Kenesh proposals of the
termination of powers of justices of the
Constitutional Court based on the resolution of
the Constitutional Court.

Article 16 - A Deputy Chairperson of the
Constitutional Court of the Kyrgyz Republic

A deputy chairperson of the Constitutional Court of the
Kyrgyz Republic shall substitute the chairperson in the
event of his/her absence or impossibility to perform
his/her functions. The deputy chairperson of the
Constitutional Court shall perform his/her functions in
compliance with his/her responsibilities determined by
the Chairperson of the Constitutional Court.

Article 17 - A Secretary of the Constitutional
Court of the Kyrgyz Republic

A secretary of the Constitutional Court of the Kyrgyz
Republic shall be elected of the number of justices of
the Constitutional Court for a five-year term.

The secretary of the Constitutional Court shall, along
with performance of the duties of a justice of the
Constitutional Court:

1) arrange the preparation of sessions of the
Constitutional Court of the Kyrgyz Republic and
take the action required for execution of the
decisions rendered by the Constitutional Court;

2) arrange keeping and timely drawing up the
protocols of the Constitutional Court;

3) sign rulings, certain decrees, and protocols of
the sessions of the Constitutional Court of the
Kyrgyz Republic; organize forwarding of official
documents to the corresponding agencies,
enterprises, institutions, officials, and citizens;

5) exercise other powers in the manner provided
by the legislation on the Constitutional Court of
the Kyrgyz Republic.

Chapter V - Issues of Functioning of the
Constitutional Court of the Kyrgyz
Republic

Article 18 - Financial Provision of the Activities of
the Constitutional Court of the Kyrgyz Republic

The activities of the Constitutional Court of the Kyrgyz
Republic shall be financed at the expense of the
national budget.

Pro forma expenses of the Constitutional Court shall
be determined at the session of Jogorku Kenesh
upon submission by the chairperson of the
Constitutional Court.

Article 19 — The Attributes of the Judicial Power
of the Constitutional Court of the Kyrgyz Republic

The National Emblem, the National Flag of the Kyrgyz
Republic, and an edition of the Constitution of the
Kyrgyz Republic shall be placed in the courtroom of
the Constitutional Court of the Kyrgyz Republic.

Justices of the Constitutional Court shall be wearing
judge’s gowns during the sessions. The description
and the samples of the gowns shall be approved by
Jogorku Kenesh of the Kyrgyz Republic.

Article 20 — The Seal of the Constitutional Court
of the Kyrgyz Republic

The Constitutional Court of the Kyrgyz Republic shall
have a seal with the National Emblem of the Kyrgyz
Republic and with the Court’s name.

Article 21 - Location of the Constitutional Court
of the Kyrgyz Republic

Bishkek city, the capital of the Kyrgyz Republic, shall
be the permanent location of the Constitutional Court
of the Kyrgyz Republic.

The Constitutional Court shall normally hold its
sessions in the place of its permanent location. The
Constitutional Court may also hold its session in
another place whenever it thinks it necessary.

President of the Kyrgyz Republic A.Akaev.
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South Africa

Constitution

- extracts -
167 - Constitutional Court

(1) The Constitutional Court consists of a President, a
Deputy President and nine other judges.

(2) A matter before the Constitutional Court must be
heard by at least eight judges.

(3) The Constitutional Court:

(a) is the highest court in all constitutional
matters;

(b) may decide only constitutional matters, and
issues connected with decisions on constitutional
matters; and

(c) makes the final decision whether a matter is a
constitutional matter or whether an issue is
connected with a decision on a constitutional
matter.

(4) Only the constitutional Court may:

(a) decide disputes between organs of state in
the national or provincial sphere concerning the
constitutional status, powers or functions of any
of those organs of state;

(b) decide on the constitutionality of any
parliamentary or provincial Bill, but may do so
only in the circumstances anticipated in
Section 79 or 121;

(c) decide applications envisaged in Section 80
or 122;

(d) decide on the constitutionality of any
amendment Constitution;

(e) decide that Parliament or the President has
failed to fulfil a constitutional obligation; or

(f) certify a provincial constitution in terms of
Section 144.

(5) The Constitutional Court makes the final decision
whether an Act of Parliament, a provincial Act or
conduct of the President is constitutional, and must
confirm any order of invalidity made by the Supreme
Court of Appeal, a High Court, or a court of similar
status, before that order has any force.

(6) National legislation or the rules of the
Constitutional Court must allow a person, when it is in
the interests of justice and with leave of the
Constitutional Court:

(a) to bring a matter directly to the Constitutional
Court; or

(b) to appeal directly to the Constitutional Court
from any other court.

(7) A constitutional matter includes any issue
involving the interpretation, protection or enforcement
of the Constitution.

168 — Supreme Court of Appeal

(1) The Supreme Court of Appeal consists of a Chief
Justice, a Deputy Chief Justice and the number of
judges of appeal determined by an Act of Parliament.

(2) A matter before the Supreme Court of Appeal
must be decided by the number of judges determined
by an Act of Parliament.

(3) The Supreme Court of Appeal may decide
appeals in any matter. It is the highest court of appeal
except in constitutional matters, and may decide only:

(a) appeals;

(b) issues connected with appeals; and

c) any other matter that may be referred to it in
circumstances defined by an Act of Parliament.

172 - Powers of courts in constitutional matters

(1)

(a) must declare that any law or conduct that is
inconsistent with the Constitution is invalid to the
extent of its inconsistency; and

(b) may make any order that is just and equitable,
including:

(i) an order limiting the retrospective effect of
the declaration of invalidity; and

(i) an order suspending the declaration of
invalidity for any period and on any conditions,
to allow the competent authority to correct the
defect.

(@) The Supreme Court of Appeal, a High
Court or a court of similar status may make
an order concerning the constitutional validity
of an Act of Parliament, a provincial Act or
any conduct of the President, but an order of
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constitutional invalidity has no force unless it
is confirmed by the Constitutional Court.

(b) A court which makes an order of
constitutional invalidity may grant a temporary
interdict or other temporary relief to a party, or
may adjourn the proceedings, pending a
decision of the Constitutional Court on the
validity of that Act or conduct.

(c) National legislation must provide for the
referral of an order of constitutional invalidity
to the Constitutional Court.

(d) Any person or organ of state with a
sufficient interest may appeal, or apply,
directly to the Constitutional Court to confirm
or vary an order of constitutional invalidity by
a court in terms of this subsection.

Constitutional Court
Complementary Act 13

— as amended by -
ACT

To regulate matters incidental to the establishment of
the Constitutional Court by the Constitution of the
Republic of South Africa, 1993; and to provide for
matters connected therewith.

Preamble

WHEREAS Sections 97 up to and including 100 of
the Constitution of the Republic of South Africa, 1993
(Act 200 of 1993), provide for the establishment of a
Constitutional Court; the appointment of a President
of the Court; the jurisdiction of the Court; and the
composition of, and appointment of judges of, the
Court and the engagement thereof;

AND WHEREAS the Constitution provides that the
Constitutional Court shall have jurisdiction in the
Republic as court of final instance over all matters
relating to the interpretation, protection and
enforcement of the provisions of the Constitution;

AND WHEREAS the establishment of the
Constitutional Court necessitates certain ancillary
provisions pertaining to the nature, powers and
administrative functioning of that Court;

BE IT THEREFORE ENACTED by the Parliament of
the Republic of South Africa, as follows:

1. Definitions
In this Act, unless the context otherwise indicates:
‘Chief Justice’ means the Chief Justice of South

Africa;

‘Court’ means the Constitutional Court established in
terms of Section 98(1) of the Constitution;

‘member of the Court’ means the President or any
other judge of the Court;

‘Minister’ means the Minister of Justice;

‘Registrar’ means the registrar or an assistant
registrar of the Court appointed in terms of
Section 14;
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‘rules’ means the rules of the Court promulgated
under Section 16.

[Definition of ‘rules’ substituted by s. 1 of Act 79 of 1997.]
2. Nature of Court and seal
(1) The Court shall be a court of record.

(2) The Court shall have for use as occasion may
require, a seal of such design as may be prescribed
by the President of the Republic by proclamation in
the Gazette.

(3) The seal of the Court shall be kept in the custody
of the Registrar.

3. Scope and execution of process

The process of the Court shall run throughout the
Republic, and its judgments and orders shall, subject
to the rules, be executed in any area in like manner
as if they were judgments or orders of the division of
the Supreme Court or the magistrates’ court having
jurisdiction in such area.

4. Certified copies of court records admissible as
evidence

Whenever a judgment, decree, order or other record of
the Court is required to be proved or inspected or
referred to in any manner, a copy of such judgment,
decree, order or other record duly certified as such by
the Registrar under the seal of the Court shall be prima
facie evidence thereof without proof of the authenticity
of the signature of the Registrar concerned.

5. Issue of process against member of Court

(1) Notwithstanding anything to the contrary in any
law contained, no civil proceedings by way of
summons or notice of motion shall be instituted
against any member of the Court, and no subpoena
in respect of civil proceedings shall be served on any
member of the Court, except with the consent of the:

(a) Chief Justice, in the case of the President of
the Court; or

(b) President of the Court, in the case of any
other judge of the Court.

(2) Where consent has been granted as
contemplated in subsection (1), the date upon which
the member of the Court concerned must attend court
shall be determined in consultation with the Chief
Justice or the President of the Court, as the case may
be.

6. Sitting at places elsewhere than seat

Whenever it appears to the Court that by reason of
the existence of exceptional circumstances it is
expedient to hold its sitting for the hearing of any
matter at a place elsewhere than in Johannesburg, it
may hold such sitting at that place accordingly.

7. Appointment of commissions

(1) The Court may, either at the request of any party
to proceedings before it or on its own initiative,
appoint commissions for the purpose of obtaining and
hearing evidence which in the opinion of the Court is
necessary for the determination of any issue in such
proceedings.

(2) The provisions of Sections 11, 12 and 13 shall
mutatis mutandis apply to a commission appointed in
terms of subsection (1).

8. Referral of order of constitutional invalidity to
Court

(1)

(a) Whenever the Supreme Court of Appeal, a
High Court or a court of similar status declares an
Act of Parliament, a provincial Act or conduct of
the President invalid as contemplated in
Section 172(2)(a) of the Constitution of the
Republic of South Africa, 1996 (Act 108 of 1996),
that court shall, in accordance with the rules, refer
the order of constitutional invalidity to the Court
for confirmation.

(b) Whenever any person or organ of state with a
sufficient interest appeals or applies directly to
the Court to confirm or vary an order of
constitutional invalidity by a court, as
contemplated in Section 172(2)(d) of the
Constitution, the Court shall deal with the matter
in accordance with the rules.

(2) If requested by the President of the Court to do
so, the Minister shall appoint counsel to present
argument to the Court in respect of any matter
referred to the Court as contemplated in
subsection (1)(a).

[S. 8 repealed by s. 14 of Act 44 of 1995 and inserted
by s. 2 of Act 79 of 1997.]
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9. Contempt of Court
(1) Any person who:

(a) during the sitting of the Court, wilfully insults
any member of the Court or any officer of the
Court present at the sitting, or who wilfully
hinders or obstructs any member of the Court or
any officer thereof in the exercise of his or her
powers or the performance of his or her duties;
(b) wilfully interrupts the proceedings of the Court
or otherwise misbehaves himself or herself in the
place where the sitting of the Court is held; or

(c) does anything calculated improperly to
influence the Court in respect of any matter being
or to be considered by the Court,

may, by order of the Court, be removed and detained
in custody until the rising of the Court.

(2) Removal and detention in terms of subsection (1)
shall not preclude the prosecution in a court of law of
the person concerned on a charge of contempt of
court.

10. Manner of securing attendance of witnesses
or production of any document or thing in
proceedings and penalties for failure

(1) A party to proceedings before the Court in which
the attendance of witnesses or the production of any
document or thing is required, may procure the
attendance of any witness or the production of any
document or thing in the manner provided for in the
rules.

(2) Whenever any person subpoenaed to attend any
proceedings as a witness or to produce any
document or thing, fails without reasonable excuse to
obey the subpoena and it appears from the return of
the person who served such subpoena, or from
evidence given under oath, that:

(a) the subpoena was served upon the person to
whom it is directed and that his or her reasonable
expenses calculated in accordance with the tariff
framed under Section 42(1) of the Supreme
Court Act, 1959 (Act 59 of 1959), have been paid
or offered to him or her; or

(b) he or she is evading service,

or if any person who has attended in obedience to a
subpoena fails to remain in attendance, the Court may
issue a warrant directing that he or she be arrested
and brought before the Court at a time and place
stated in the warrant or as soon thereafter as possible.

(3) A person arrested under any such warrant may be
detained thereunder in any prison or lock-up or other
place of detention or in the custody of the person who
is in charge of him or her, with a view to securing his
or her presence as a witness or to produce any
document or thing at the proceedings concerned:
Provided that any member of the Court may release
him or her on a recognisance with or without sureties
for his or her appearance to give or to produce any
document or thing as required.

(4) Any person subpoenaed in terms of subsection (1)
to attend any proceedings as a witness or to produce
any document or thing, who fails without reasonable
excuse to obey such subpoena, shall be guilty of an
offence and liable upon conviction to a fine or to
imprisonment for a period not exceeding three
months.

(5) If a person who has entered into any
recognisance in terms of subsection (3) for his or her
appearance to give evidence at such proceedings or
to produce any document or thing, fails without
reasonable excuse so to appear or to produce such
document or thing, he or she shall, apart from the
forfeiture of his or her recognisance, be guilty of an
offence and liable upon conviction to a fine or to
imprisonment for a period not exceeding three
months.

11. Manner in which witness may be dealt with on
refusal to give evidence or produce documents

(1) Whenever any person who appears either in
obedience to a subpoena or by virtue of a warrant
issued under Section 11 or who is present and is
verbally required by the Court to give evidence in any
proceedings:

(a) refuses to take an oath or to make an
affirmation;

(b) having taken an oath or having made an
affirmation, refuses to answer such questions as
are put to him or her; or

(c) refuses or fails to produce any document or
thing which he or she is required to produce,

without any just excuse for such refusal or failure, the
Court may adjourn the proceedings for any period not
exceeding eight days and may, in the meantime, by
warrant commit the person so refusing or failing to
prison unless he or she sooner consents to do what is
required of him or her.

(2) If any person referred to in subsection (1) again
refuses at the resumed hearing of the proceedings to
do what is so required of him or her, the Court may
again adjourn the proceedings and commit him or her
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for a like period and so again from time to time until
such person consents to do what is required of him or
her.

(3) Nothing in this Section contained shall prevent the
Court from giving judgment in any matter or otherwise
disposing of the proceedings according to any other
sufficient evidence taken.

(4) No person shall be bound to produce any
document or thing not specified or otherwise
sufficiently described in the subpoena unless he or
she actually has it in Court.

(5) When a subpoena is issued to procure the
attendance of any person to give evidence or to
produce any book, paper or document in any
proceedings, and it appears:

(a) that he or she is unable to give any evidence
or to produce any book, paper or document
which would be relevant to any issue in such
proceedings; or

(b) that such book, paper or document could
properly be produced by some other person; or
(c) that the compelling of his or her attendance
would be an abuse of the process of the Court,

any member of the Court may, notwithstanding
anything in this Section contained, after reasonable
notice by the Registrar to the party who sued out of
the subpoena and after hearing that party in
chambers if he or she appears, make an order
cancelling such subpoena.

12. Witness fees

A witness in any matter before the Court shall be paid
the allowance payable to a witness appearing in civil
proceedings in the Supreme Court.

13. ...
[S. 13 repealed by s. 14 of Act 44 of 1995.]
14. Appointment of officers and staff of Court

(1) The Minister shall, subject to the laws governing
the public service, on the request of and in
consultation with the President of the Court, appoint
for the Court a registrar, assistant registrars and other
officers and staff whenever they may be required for
the administration of justice or the execution of the
powers and authorities of the Court.

(@) The President of the Court may, in
consultation with the Minister, from time to time
appoint for the Court one or more persons to
undertake such research or perform such other
duties as the President of the Court may
determine.

(b) The remuneration and other terms and
conditions of service of a person appointed in
terms of paragraph (a) shall be as determined,
either generally or in any specific case, by the
President of the Court in consultation with the
accounting officer referred to in Section 15(3).

(3) Whenever by reason of absence or incapacity the
registrar or an assistant registrar is unable to carry
out the functions of his or her office, or his or her
office becomes vacant, the Minister may after
consultation with the President of the Court, authorise
any other competent officer of the public service to
act in the place of the absent or incapacitated officer
during such absence or incapacity or to act in the
vacant office until the vacancy is filled.

[Sub-s.(3) amended by s. 35(1) of Act 47 of 1997.]

(4) Any officer in the public service appointed under
subsection (1) may simultaneously hold more than
one of the offices mentioned in that subsection.

(5) The Minister may delegate to an officer in the
Department of Justice any of the powers vested in
him or her by this section.

15. Finances and accountability

(1) Expenditure in connection with the administration
and functioning of the Court shall be defrayed from
moneys appropriated by Parliament.

(2) Requests for the funds needed for the
administration and functioning of the Court, as
determined by the President of the Court after
consultation with the Minister, shall be addressed to
Parliament by the Minister in the manner prescribed
for the budgetary processes of departments of state.

(3) The Director-General: Justice or an officer of the
Department of Justice designated by him or her for
such purpose shall, subject to the Exchequer Act,
1975 (Act 66 of 1975):

(@) be charged with the responsibility of
accounting for money received or paid out for or
on account of the administration and functioning
of the Court; and
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(b) cause the necessary accounting and other
related records to be kept, which records shall be
audited by the Auditor-General.

16. Engaging the Court, rules and saving

(1)

(@) The President of the Court may, in
consultation with the Chief Justice, by notice in
the Gazette make rules relating to the manner in
which the Court may be engaged in any matter in
respect of which it has jurisdiction, including the
matters referred to in Section 172 of the
Constitution of the Republic of South Africa, 1996
(Act 108 of 1996), and all matters relating to the
proceedings of and before the Court.

(b) Every rule and every amendment or repeal
thereof shall be submitted to Parliament before
the promulgation thereof and tabled as soon as
possible.

(2) The rules shall, when it is in the interests of justice
and with leave of the Court, allow a person:

(a) to bring a matter directly to the Court; or
(b) to appeal directly to the Court from any other
court.

(83) The Constitutional Court Rules, 1995,
promulgated by Government Notice R5 of 6 January
1995, as amended, shall be deemed to have been
made under subsection (1).

[S. 16 repealed by s. 14 of Act 44 of 1995 and
inserted by s. 3 of Act 79 of 1997.]

17. Short title

This Act shall be called the Constitutional Court
Complementary Act, 1995.

United States of America
Constitution

- extracts -
Article 1l
Section 1

The judicial power of the United States, shall be
vested in one Supreme Court, and in such inferior
courts as the Congress may from time to time ordain
and establish. The judges, both of the supreme and
inferior courts, shall hold their offices during good
behaviour, and shall, at stated times, receive for their
services, a compensation, which shall not be
diminished during their continuance in office.

Section 2

The judicial power shall extend to all cases, in law
and equity, arising under this Constitution, the laws of
the United States, and treaties made, or which shall
be made, under their authority;--to all cases affecting
ambassadors, other public ministers and consuls;--to
all cases of admiralty and maritime jurisdiction;--to
controversies to which the United States shall be a
party;--to controversies between two or more states;--
between a state and citizens of another state;--
between citizens of different states;--between citizens
of the same state claiming lands under grants of
different states, and between a state, or the citizens
thereof, and foreign states, citizens or subjects.

In all cases affecting ambassadors, other public
ministers and consuls, and those in which a state
shall be party, the Supreme Court shall have original
jurisdiction. In all the other cases before mentioned,
the Supreme Court shall have appellate jurisdiction,
both as to law and fact, with such exceptions, and
under such regulations as the Congress shall make.

The trial of all crimes, except in cases of
impeachment, shall be by jury; and such trial shall be
held in the state where the said crimes shall have
been committed; but when not committed within any
state, the trial shall be at such place or places as the
Congress may by law have directed.
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United States Code

- extracts -
Title 28 — Judiciary and Judicial Procedure

1. Chapter 28 - Section 1251 - Original
jurisdiction

(@) The Supreme Court shall have original and
exclusive jurisdiction of all controversies between two
or more States.

(b) The Supreme Court shall have original but not
exclusive jurisdiction of:

(1) All actions or proceedings to which
ambassadors, other public ministers, consuls, or
vice consuls of foreign states are parties;

(2) All controversies between the United States
and a State;

(3) All actions or proceedings by a State against
the Citizens of another State or against aliens.

2. Chapter 28 - Section 1253 - Direct appeals
from decisions of three-judge courts

Except as otherwise provided by law, any party may
appeal to the Supreme Court from an order granting or
denying, after notice and hearing, an interlocutory or
permanent injunction in any civil action, suit or
proceeding required by any Act of Congress to be heard
and determined by a district court of three judges.

3. Chapter 28 - Section 1254 - Courts of appeals;
certiorari; certified questions

Cases in the courts of appeals may be reviewed by
the Supreme Court by the following methods:

(1) By writ of certiorari granted upon the petition
of any party to any civil or criminal case, before
or after rendition of judgment or decree;

(2) By certification at any time by a court of appeals
of any question of law in any civil or criminal case
as to which instructions are desired, and upon such
certification the Supreme Court may give binding
instructions or require the entire record to be sent
up for decision of the entire matter in controversy.

4. Chapter 28 - Section 1257 - State courts;
certiorari

(a) Final judgments or decrees rendered by the
highest court of a State in which a decision could be

had, may be reviewed by the Supreme Court by writ
of certiorari where the validity of a treaty or statute of
the United States is drawn in question or where the
validity of a statute of any State is drawn in question
on the ground of its being repugnant to the
Constitution, treaties, or laws of the United States, or
where any title, right, privilege, or immunity is
specially set up or claimed under the Constitution or
the treaties or statutes of, or any commission held or
authority exercised under, the United States.

(b) For the purposes of this section, the term “highest
court of a State” includes the District of Columbia
Court of Appeals.

5. Chapter 28 - Section 1258 — Supreme Court of
Puerto Rico; certiorari

Final judgments or decrees rendered by the Supreme
Court of the Commonwealth of Puerto Rico may be
reviewed by the Supreme Court by writ of certiorari
where the validity of a treaty or statute of the United
States is drawn in question or where the validity of a
statute of the Commonwealth of Puerto Rico is drawn
in question on the ground of its being repugnant to
the Constitution, treaties, or laws of the United States,
or where any title, right, privilege, or immunity is
specially set up or claimed under the Constitution or
the treaties or statutes of, or any commission held or
authority exercised under, the United States.

6. Chapter 28 - Section 1259 - Court of Appeals
for the Armed Forces; certiorari

Decisions of the United States Court of Appeals for
the Armed Forces may be reviewed by the Supreme
Court by writ of certiorari in the following cases:

(1) Cases reviewed by the Court of Appeals for the
Armed Forces under Section 867(a)(1) of title 10.
(2) Cases certified to the Court of Appeals for the
Armed Forces by the Judge Advocate General
under Section 867(a)(2) of title 10.

(3) Cases in which the Court of Appeals for the
Armed Forces granted a petition for review under
Section 867(a)(3) of title 10.

(4) Cases, other than those described in
paragraphs (1), (2), and (3) of this subsection, in
which the Court of Appeals for the Armed Forces
granted relief.
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