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EDITORIAL

The dynamic development of constitutional justice constitutes one of the most
important innovations in contemporary legal practice in Europe. As constitutional
justice is intimately connected to the principle of the rule of law (Rechtsstaat), the
contribution of constitutional courts and courts of equivalent jurisdiction to the recent
democratisation process in the countries of Central and Eastern Europe cannot be
overestimated.

Constitutional justice is one of the main fields of activity of the European Commission
for Democracy through Law (“Venice Commission”). Since its creation in 1990 it has
been working in close co-operation with constitutional courts and courts of equivalent
jurisdiction in Europe, as well as in other regions of the world. The Venice Commis-
sion regularly organises conferences, from which papers are published in the
Science and Technology of Democracy series, and has also successfully organised
a series of workshops in co-operation with recently established constitutional courts
to assist them in dealing with questions relating to their new existence.

Under the auspices of the Venice Commission, a network of liaison officers of
constitutional and other equivalent courts has been established. The liaison officers
regularly prepare contributions on the case-law of their respective courts, which are
published three times each year in the Bulletin on Constitutional Case-Law.

Given that the Bulletin has been published since 1993 and that several courts have
joined the project later on, the Venice Commission and the liaison officers from the
participating courts considered that the presentation of the case-law in the regular
issues remained incomplete without references to previous decisions handed down
by the Courts which often laid the foundation for the current case-law. This is why in
1998 the Commission published a special edition of the Bulletin on the leading case-
law of the European Court of Human Rights which had been handed down before
the patrticipation of the Court in the regular issues of the Bulletin. The present,
second issue of this series of leading cases presents together the most important
decisions from the Constitutional Court of the Czech Republic, the Supreme Courts
of Denmark and Japan, the Constitutional Tribunal of Poland, the Constitutional
Court of Slovenia and Ukraine as well as that of the Federal Court of Switzerland.
While these leading cases are already of high value presented in printed form they
become even more important when integrated into the CODICES database.
Together with the decisions published in the regular issues of the Bulletin and
already included in CODICES, they will provide an overview of the development of
the jurisprudence of these courts from the time of their establishment up to now. The
leading case-law of further courts will be presented in future issues of this series.

The information contained in the special editions and the regular issues of the
Bulletin on Constitutional Case-Law is available in the CODICES database which
has been set up by the Venice Commission. The database exists in English and
French and is available on CD-ROM and is also accessible via the Internet.
CODICES contains additional information which is not available in the paper
versions, such as full texts of constitutions of countries presented in the different
volumes of the Special Edition “Basic texts”.



All national contributions have been provided by liaison officers from the respective
courts. The Venice Commission is grateful for their invaluable contribution, without
which the realisation of this ambitious project in comparative constitutional law would
not have been possible, as such, the summaries of decisions and opinions
published in the Bulletin do not constitute an official record of court
decisions and should not be considered as offering or purporting to offer an
authoritative interpretation of the law.

The Bulletin on Constitutional Case-Law and the Special Editions represent a unique
source of information for anyone interested in the development of law and constitu-
tional justice in greater Europe and several non-European states as well.

G. BUQUICCHIO
Secretary of the Venice Commission

Secretariat of the Venice Commission
Council of Europe
F-67075 STRASBOURG CEDEX
Tel: (33) 3 88412000 - Fax: (33) 3 88413738

Strasbourg, November 2002



THE VENICE COMMISSION

The European Commission for Democracy
through Law, also known as the Venice Commis-
sion, was established in 1990 pursuant to a
Partial Agreement of the Council of Europe. It is a
consultative body which co-operates with
member States of the Council of Europe and with
non-member States. It is composed of indepen-
dent experts in the fields of law and political
science whose main tasks are the following:

- to help new democracies in Central and
Eastern Europe to set up political and legal
infrastructures;
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Czech Republic

Constitutional Court

Important decisions

Identification: CZE-1992-S-001

a) Czech Republic / b) Constitutional Court / ¢) / d)
04.09.1992 / e) PI. US 5/92 / f) The Freedom to Hold
and Express an Ideology including Communism and
Fascism / g) Shirka usneseni a nélezii Ustavniho
soud CSFR (Official Digest), 9, 25, Part 93/1992,
15.10.1992 / h).

Keywords of the systematic thesaurus:

2.1.1.4.6 Sources of Constitutional Law -
Categories — Written rules — International instruments
— International Covenant on Civil and Political Rights
of 1966.

3.10 General Principles — Certainty of the law.

3.13 General Principles — Nullum crimen, nulla
poena sine lege.

5.1.3 Fundamental Rights — General questions —
Limits and restrictions.

5.3.18 Fundamental Rights — Civil and political
rights — Freedom of opinion.

5.3.20 Fundamental Rights — Civil and political
rights — Freedom of expression.

Keywords of the alphabetical index:

Movement, extremism / Ideology, State, establishment
/ Fascism / Communism.

Headnotes:

The security of the state and the safety of citizens
(public security) require that the support and
propagation of movements that threaten the security
of the state and the safety of citizens be hindered.
Movements which are demonstrably directed at the
suppression of civil rights or at spreading hatred,
however they may be named or by whatever ideals or
goals motivated, are movements which threaten the
democratic state, its security, and the safety of its
citizens. For this reason, legal recourse against them
is in full harmony with the limitations allowed by
Article 17.4 of the Charter.

The provisions of Articles 2.2, 4.1 and 4.2 of the
Charter, together with the second paragraph of the
Preamble, express the principle of the law-based
state. The principle of legal certainty is, in addition,
derived therefrom. Both principles require that
commands and prohibitions be laid down in the law in
such a manner as to give rise to no doubts regarding
the basic content of the legal norm.

Summary:

8§ 260 and § 261 of the Criminal Code criminalise
support for and propagation of movements demon-
strably directed at the suppression of the rights or
freedoms of citizens or movements which promote
hatred on the basis of national, racial, class or
religious grounds. The original 8 260 included a
phrase in brackets giving fascism as an example of
such a movement. Act no. 557/1991 expanded the
brackets in § 260 so as to include communism as
another such movement. A group of 52 Deputies of
the Czech and Slovak Federal Republic Federal
Assembly made a request to the Czech and Slovak
Federal Republic Constitutional Court to annul these
two provisions.

The Deputies first argued that the provisions
established an exclusive state ideology in violation of
Article 2 of the Charter of Fundamental Rights and
Basic Freedoms. The Court rejected the argument
that these provisions establish an exclusive ideology;
on the contrary, by prohibiting movements that by
their nature tend to exclude the spread of other
ideologies, these criminal provisions make possible
the expression and dissemination of various opinions
and ideologies, as is evidenced in the Czech and
Slovak Federal Republic by the rebirth of a wide
range of opinions and political groupings and parties.
If the state had an exclusive ideology, such a plurality
of opinions would not exist.

The petition also claimed that the statute punished
persons for their thoughts and violated freedom of
expression. In view of the fact that the statute
requires positive conduct such as “support” or
“propagation”, the Court did not agree that the statute
punished persons for their thoughts. In addition, the
Court considered that the limitation on freedom of
expression entailed by these criminal provisions
constitutes a justified exception for the protection of
the rights and freedoms of others, the security of the
state and the safety of citizens, as the defined
movements constitute a threat to those interests.
Such an exception to freedom of expression is
authorised both by the Czech Charter of Fundamental
Rights and Basic Freedoms and the International
Covenant on Civil and Political Rights.
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The petition further objected that the provisions
criminalise conduct without a clear definition of the
acts giving rise to criminal liability. The Court rejected
this argument in relation to § 260 as a whole which
sufficiently defines the prohibited conduct. However, it
accepted this argument in relation to the wording in
the brackets concerning fascism and communism
which left uncertainty as to whether the provision
automatically makes members of such groups subject
to the criminal sanctions laid down in the statute (per
se criminality) or whether in relation to such groups it
remained necessary to prove the elements of the
crime (support for a movement directed at the
suppression of rights). As the wording in the brackets
created uncertainty, this part of the provision violated
the constitutional requirements that criminal conduct
be sufficiently defined by statute. Accordingly, the
Court declared the wording in the brackets unconsti-
tutional, and, as the legislature took no action to
amend it, it lost validity six months later.

Languages:

Czech.

Identification: CZE-1992-S-002

a) Czech Republic / b) Constitutional Court / c) / d)
26.11.1992 / e) Pl. US 1/92 / f) On the Lustration
Statute / g) Shirka usneseni a nélezii Ustavniho soud
CSFR (Official Digest), 14, 56 / h).

Keywords of the systematic thesaurus:

2.1.1.4.6 Sources of Constitutional Law -
Categories — Written rules — International instruments
— International Covenant on Civil and Political Rights
of 1966.

2.1.1.4.7 Sources of Constitutional Law -
Categories — Written rules — International instruments
— International Covenant on Economic, Social and
Cultural Rights of 1966.

3.3 General Principles — Democracy.

3.9 General Principles — Rule of law.

3.10 General Principles — Certainty of the law.

3.23 General Principles — Equity.

4.6.11.2 Institutions — Executive bodies — The civil
service — Reasons for exclusion.

5.1.3 Fundamental Rights — General questions —
Limits and restrictions.
5.2 Fundamental Rights — Equality.

Keywords of the alphabetical index:

Totalitarian regime, values / Party, membership,
privileges / State, loyalty / Secret police, records /
Value system / Lustration.

Headnotes:

In contrast to totalitarian systems, which were
founded on the basis of the goals of the moment and
were never bound by legal principles, particularly
principles of constitutional law, a democratic state
proceeds on the basis of entirely different values and
criteria.

Every state, particularly one which was compelled for
a period of more than 40 years to suffer the violation
of fundamental rights and basic freedoms by a
totalitarian regime, has the right to enthrone a
democratic order and to apply such legal measures
as are calculated to avert the risk of subversion or of
a possible relapse into totalitarianism, or at least to
limit those risks.

As one of the basic concepts and requirements of a
law-based state, legal certainty must, therefore,
consist in certainty with regard to its substantive
values. Thus, the contemporary construction of a law-
based state, which has for its starting point a
discontinuity with the totalitarian regime as regards
values, may not adopt a criteria which is based on
that differing value system. Respect for continuity with
the old value system from the preceding legal order
would not be a guarantee of legal certainty but, on the
contrary, by calling into question the values of the
new system, legal certainty would be threatened, and
citizens' faith in the credibility of the democratic
system would be shaken.

A democratic state has not only the right but also the
duty to assert and protect the principles upon which it
is founded. Thus, it must not be inactive in respect of
a situation in which the top positions at all levels of
state administration, economic management, and so
on, were filled in accordance with the now unac-
ceptable criteria of a totalitarian system. A democratic
state is entitled to make all efforts to eliminate an
unjustified preference enjoyed in the past by a
favoured group of citizens in relation to the vast
majority of other citizens which was accorded
exclusively on the basis of membership of a
totalitarian political party and where, as was already
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inferred earlier, it represented a form of oppression
and discrimination in regard to these other citizens.

In a democratic society, it is necessary for employees
of state and public bodies (but also workplaces which
have some relation to the security of the state) to
meet certain criteria of a civic nature, which we can
characterise as loyalty to the democratic principles
upon which the state is built. Such restrictions may
also concern specific groups of persons without those
persons being individually judged.

Summary:

Act no. 451/1991, which sets down some additional
preconditions to holding certain offices in governmen-
tal bodies and organisations of the Czech and Slovak
Federal Republic, the Czech Republic, and the
Slovak Republic, disqualifies for five years (extended
by an additional five in 1996) from certain key
positions in the state apparatus (both by election and
appointment) any persons who, during the communist
regime, held or engaged in certain categories of
functions or activities. The currently restricted state
positions include all elective or appointed positions in
state administrative bodies, the office of judge, the
administrative office of various supreme state bodies,
high ranking positions in the army or in universities,
and positions in state radio, television, and press. The
activities or positions held during the communist
regime that disqualify persons include the following:
higher Communist Party officials, an officer of the
State Security Services or a student training for such
a position at Soviet universities, and various types of
secret police informants. The police informants
included the category of “conscious collaborators”,
which meant a person registered in the files, who
knew he was in contact with the secret police and
supplied them information or performed some task for
them. Persons elected or nominated to one of the
restricted positions are required to submit a certificate
from the Ministry of the Interior that they do not fall
into any of the enumerated -categories. The
submission of this certificate is an absolute require-
ment to the holding of the office, and those who do
not or cannot submit one are disqualified from holding
the office. Ninety-nine deputies of the Federal
Assembly submitted a petition contesting this statute
as unconstitutional.

The Court first reviewed the massive purges
undertaken during the communist regime and the
general personnel policies, pointing out the extent to
which they resulted in the state apparatus being
thoroughly compromised. The communist hold on
power was further buttressed by the activities of state
security and secret policy, which had an extensive
network of collaborators and which, following

November 1989, was preparing to carry on and
destabilise democratic developments. Accordingly,
much compromising file material was disposed of or
hidden. On the basis of these facts, it came to the
conclusion that “this calculated and malicious conduct
created a real and potentially very perilous source of
destabilisation and danger, which could easily
threaten the developing constitutional order.”

The Court drew a general conclusion about the
challenged law to the effect that “it cannot deny the
state's right ... to lay down in its domestic law
conditions or prerequisites crucial for the performance
of leadership or other decisive positions if ... its own
safety, the safety of its citizens and, most of all,
further democratic developments are taken into
consideration”.

The Court then determined that the challenged law
did not violate any of the Czech and Slovak Federal
Republic's international legal obligations. Article 26 of
the International Covenant on Civil and Political
Rights permits restrictions to be placed on the right of
access to jobs in the public service if such are
justifiable. In addition, Article 4 of the International
Covenant on Economic, Social, and Cultural Rights
allows conditions to be placed on the Covenant rights
for the common good in a democratic society. The
Court determined that the Lustration law satisfied
these and other treaty provisions with reference to the
fact that, in a democratic society, state positions that
might involve a risk to the democratic constitutional
system or the security and stability of the state may
be made subject to criteria of a civic nature, such as
loyalty to the state.

The Court further accepted the argument that the
statute does not respect the principle of equality in
that exemptions may be made at the request of the
Minister of Defence or Interior, hence these
exemptions were annulled. The Court also consid-
ered, but rejected, the objection that the Lustration
law is retroactive.

The Court considered in detail the problem of secret
police informants, and it drew a distinction between
those that agreed to collaborate and those whom the
secret police attempted to recruit, both of whom were
affected by the Lustration law. The Court considered
that it was justified to apply the prohibition to those
who agreed to collaborate but not to those who were
merely recruited. The records of the secret police
concerning the first group were judged to be accurate
and trustworthy evidence of actual collaboration in
individual cases so that the reliance on secret police
records was considered acceptable. In any case, the
possibility of separately proving acts of collaboration
was foreclosed when the secret police destroyed the
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files. On the other hand, the records concerning the
second group were not considered reliable, however,
because records were kept on such persons without
their written commitment (even without their
knowledge); hence, the Court annulled the provision
concerning them.

Languages:

Czech.

Identification: CZE-1993-S-001

a) Czech Republic / b) Constitutional Court / ¢) / d)
21.12.1993 / e) PI. US 19/93 / f) Act on the Lawless-
ness of the Communist Regime / g) Sbirka nalezt a
usneseni Ustavniho soud CR (Official Digest), 1, 1,
published as no. 14/1994 / h).

Keywords of the systematic thesaurus:

2.2.2 Sources of Constitutional Law — Hierarchy —
Hierarchy as between national sources.

2.3.9 Sources of Constitutional Law — Techniques
of review — Teleological interpretation.

3.9 General Principles — Rule of law.

3.10 General Principles — Certainty of the law.

3.12 General Principles — Legality.

3.13 General Principles — Nullum crimen, nulla
poena sine lege.

5.2 Fundamental Rights — Equality.

Keywords of the alphabetical index:

Legal norm, purpose / Criminal law, limitation period /
Communist regime, definition.

Headnotes:

The Constitution of the Czech Republic is not
founded on neutrality with regard to values, it is not
simply a mere demarcation of institutions and
processes, rather it incorporates into its text certain
governing ideas, expressing the fundamental,
inviolable values of a democratic society. The
Constitution accepts and respects the principle of
legality as a part of the overall basic outline of a law-
based state. Positive law does not, however, bind it
merely to formal legality, rather the interpretation and

application of legal norms are subordinated to their
content and substantive purpose, law is qualified by
respect for the basic values of a democratic society
and also measures the application of legal norms by
these values. This means that even while there is
continuity of “old laws” there is a discontinuity in
values from the “old regime”. This conception of the
constitutional state rejects the formal-rational
legitimacy of a regime and the formal law-based
state. Whatever the laws of a state may be, in a state
which is designated as democratic and which
proclaims the principle of the sovereignty of the
people, no regime other than a democratic regime
may be considered legitimate.

An indispensable component of the concept of
limitation periods in criminal law is the willingness on
the part of the state to prosecute a criminal offence.
Without these prerequisites, the content of the
concept is not complete and the purpose of this legal
principle cannot be fulfilled. The principle of the
limitation of actions acquires true meaning only after
there has been a long-term interaction of two
elements: the intention and the efforts of the state to
punish an offender and the ongoing risk to the
offender that he may be punished. If the state does
not want to prosecute certain criminal offences or
offenders, then the limitation of action is meaningless:
in such cases, the running of the limitation period
does not occur in reality and the limitation of action, in
and of itself, is fictitious.

Neither in the Czech Republic nor in other democratic
states is the general issue of the procedural
requirements for criminal prosecution, or the issue of
the limitation of actions, counted among those basic
rights and freedoms of a fundamental nature that
form part of the constitutional order. Neither the
Constitution nor the Charter of Fundamental (and not
of other) Rights and Basic Freedoms resolves
detailed issues of criminal law; rather they set down,
in the first place, uncontested and basic constitutive
principles of the state and of law. Article 40.6 of the
Charter of Fundamental Rights and Basic Freedoms
deals with the issue of which criminal acts may in
principle be prosecuted (namely those which were
defined by law at the time the act was committed) and
does not govern the issue of how long these acts may
be prosecuted.

Summary:

The Czech Parliament adopted Act no. 198/1993 on
the Lawlessness of the Communist Regime and
Resistance to It. 88 1-4 of the Act defined the basic
characteristics of the communist regime: “for the
systematic destruction of the traditional values of
European civilisation, for the deliberate violation of
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human rights and freedoms, for the moral and
economic bankruptcy carried out by means of judicial
crimes and terror against those holding differing
opinions, by replacing a functioning market economy
with a command system, by the destruction of the
traditional principles of ownership rights, by the abuse
of upbringing, education, science and culture for
political and ideological purposes”. It also condemned
it in the strongest terms as “criminal, illegitimate, and
despicable”. § 5 of the Act declared that, for the
duration of the communist era (25 February 1948 —
29 December 1989), the limitation period was
suspended for politically inspired crimes that were
shielded from prosecution “due to political reasons
incompatible with the basic principles of the legal
order of a democratic state”. Opposition deputies
submitted a petition to the Constitutional Court
challenging the constitutionality of nearly the entire
statute.

Concerning 88 1-4, the deputies argued that it is
improper for parliament to place its assessment of
historical events in a statute, which should, on the
contrary, contain only legal norms prescribing
conduct. Further, this creates an “official” historical
truth limiting the freedoms of scholarship. Lastly, the
statute creates implied criminal law and employment
law liability for those who led the communist regime.
The Court rejected these views, declaring that
parliament may embody its moral-political viewpoint
in a statute; such does not constitute either a required
opinion to the exclusion of all others or the disguised
imposition of criminal or other types of sanctions.
88 1-4 are not legally binding norms, hence they
neither prescribe conduct nor impose sanctions.

The deputies further objected that it is unconstitution-
al to declare the communist regime to have been
illegitimate. As the Czech Republic's legal order is
based on the reception of that regime's laws, this fact
constitutes conclusive proof of the communist
regime's legitimacy. The Court rejected this view: the
continuity of law does not signify a continuity of
values; legality cannot take the place of a missing
legitimacy. The standards of a law-based state
involves more than as embodied in the present Czech
Constitution, hence it is proper to label it illegitimate.

The deputies made three arguments against the
suspension of the limitations period:

1. 85 constitutes a newly created obstacle to the
extinguishment of criminal liability, which is in
conflict with legal certainty;

2. criminal liability cannot be revived once extin-
guished by limitations, this violates the prohibition
on retroactive laws;

3. equality is violated because only some whom the
communist regime failed to prosecute are now
subject to prosecution.

The Constitutional Court rejected all these arguments:

1. 8 5 does not create a new impediment to the
running of the limitation period — it is declaratory,
not constitutive. It does not revive liability, it
merely clarifies the fact that the limitation period
was suspended. The Deputies' assertion that such
liability was extinguished is mistaken; for such
crimes the limitation period was a fiction; unless
there exists a genuine will and effort to prosecute,
the period cannot run. If this lessens the legal
certainty of the perpetrators, it strengthens that of
citizens generally, who can feel certainty that,
even after a period of illegitimate rule, the legal
order will come clean. Certainty in the continuity of
legal rules is preferred over certainty in the state-
guaranteed non-sanctionability of criminal acts.

2. In any case the right to have criminality barred by
a limitations period does not rank among the
fundamental rights, and the prohibition on retroac-
tivity does not apply to it. The constitutional
requirement of legality (no crime or punishment
without law) is that the type of conduct that consti-
tutes a crime must be defined by law, this does
not prescribe rules for how long they may be
prosecuted.

3. In fact, 8 5 does not treat political offenders worse
than other offenders whom the state failed to
prosecute in the period, rather it re-establishes a
condition of equality where before the political
offenders enjoyed an advantage over other
offenders (whom the state did have the intention
and desire to prosecute).

Languages:

Czech.

Identification: CZE-1994-S-001

a) Czech Republic / b) Constitutional Court / ¢) / d)
12.04.1994 /| e) Pl. US 43/93 / f) Disparagement of
State Bodies as a Criminal Offence / g) Sbirka nalezt
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a usneseni Ustavniho soud CR (Official Digest), 16,
113, published as no. 91/1994 / h).

Keywords of the systematic thesaurus:

3.15 General Principles — Proportionality.

5.1.3 Fundamental Rights — General questions —
Limits and restrictions.

5.3.20 Fundamental Rights — Civil and political
rights — Freedom of expression.

Keywords of the alphabetical index:

Public authority, protection / Disparagement, authorities
| State body, definition.

Headnotes:

By employing the general and unambiguous phrase
“state body” in § 154 of the Criminal Code, state
bodies collectively and as individual institutions are
protected to the extent provided in the definition of the
material elements of the criminal offence. In 8§ 156
individual public authorities are also protected.

The object of protection in § 154.2 and § 156.3 of the
Criminal Code are not the institutions as such, in their
“actualised” form, but their role in a democratic
society: activities which make for the undisturbed
functioning of a constitutional and law-based state.

8§ 102 of the Criminal Code defines the material
elements of an additional offence for acts which
would otherwise be subject to prosecution on the
basis of §154.2 and § 156.3. This duality and
divergence in the legislative formulation leads to an
interpretation which  would remove parliament,
government and the Constitutional Court from the
ensemble of state bodies, even though they are state
bodies, and give them under § 102 a superior form of
legal protection, otherwise common only for the
protection of abstract state symbols.

Summary:

§102 of the Criminal Code prescribed criminal
sanctions for anyone who disparaged Parliament, the
government or the Constitutional Court. The
President of the Republic submitted a petition
requesting that the Court annul 8 102 as a violation of
freedom of expression both because the term,
disparagement, is too imprecise and because such a
prohibition is not necessary in a democratic society
(not a justified exception to the freedom of expres-
sion). The Court decided that the term, disparage-
ment, was not too imprecise. The fact that a state
official might wrongly interpret a statutory provision

does not in itself render the provision unconstitutional.
The term, disparagement, has a long history in Czech
law, so that its meaning is clearly settled to mean a
“gross belittlement, abuse or ridicule, a gross attack
on the dignity and honour committed in an outra-
geous manner”.

With regard to the necessity of § 102, the Court
determined that it was deficient in two respects. First
it did not narrow the definition of the criminal conduct
of disparagement to an attack upon the state bodies
for the performance of their constitutional duties. This
deficiency was demonstrated by the fact that the
Criminal Code contains two other provisions, § 154
and 8§ 156, which criminalise attacks upon state
bodies and officials but are limited to attacks in
connection with the performance of duties. In view of
the fact that these provisions provide sufficient
protection to state bodies generally, to give additional
protection to certain state bodies is a disproportionate
restriction upon the freedom of expression.

Languages:

Czech.

Identification: CZE-1996-S-001

a) Czech Republic / b) Constitutional Court / ¢) / d)
28.05.1996 / e) I. US 127/96 / f) | g) 5 Shirka nalez( a
usneseni Ustavniho soudu CR (Official Digest), 41,
349/ h).

Keywords of the systematic thesaurus:

1.6.2 Constitutional Justice — Effects — Determina-
tion of effects by the court.

4.9.6.3 Institutions — Elections and instruments of
direct democracy - Preliminary procedures -
Candidacy.

5.2.1.4 Fundamental Rights — Equality — Scope of
application — Elections.

5.3.39.2 Fundamental Rights — Civil and political
rights — Electoral rights — Right to stand for election.
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Keywords of the alphabetical index:

Party, coalition, activity, condition / Party, co-operation
between parties / Party, merger of parties / Election,
coalition / Election, threshold.

Headnotes:

Act no. 247/1995 on Elections to the Parliament of
the Czech Republic does not set down public law
conditions for the creation and activity of coalitions
and does not grant any state body the authority to
decide the question whether a political party,
movement or grouping should be considered to be a
coalition taking part in the elections. Consequently,
no state or other public body is authorised to take
decisions interfering with the pre-election activities of
political bodies. It was not the intention of the
legislature for public authorities to intervene in the
creation of electoral coalitions.

It may be inferred from the present state of the law
that only political bodies themselves can decide
whether they want to participate in an election as an
independent party or as part of a coalition. When
there is a lack of other legal rules, the only relevant
issue is the means by which the subject registered its
list of candidates. This follows from the fact that, in
addition to political parties, the cited law also lists
coalitions as among those persons authorised to
submit lists of candidates for elections without any
further specification or characteristics. The creation of
an electoral coalition is subject to the agreement of
the parties, which public law in no way regulates or
forbids. The challenged law does not attach any
consequences for the parties presenting candidates,
nor does it designate that only members of such a
party may be registered on the list of candidates.
Under the present legal rules, the creation of a
coalition is a free act. It is an expression of an
intention on the part of two or more political parties or
movements to create a coalition, which is not subject
to any further approval or review by state bodies.

Summary:

The Free Democrats — National and Social Liberal
Party (SD-LSNS) submitted a constitutional complaint
against the decision of the Central Electoral
Commission (CEC) holding that a registered list of
SD-LSNS candidates in the elections to the Assembly
of Deputies of the Czech Parliament, held on 1 May
and 1 June 1996, was in fact a list of candidates of a
coalition between SD-LSNS and SPR (Party of
Entrepreneurs, Farmers and Tradesmen). It objected
that if this decision, which the CEC was authorised to
issue, remained in effect, then the SD-LSNS would

be disadvantaged in relation to other political parties,
because, instead of needing to receive 5% of all
votes cast, which is what individual parties need in
order to obtain representatives in the Assembly of
Deputies, it would need at least 7% as a two-member
coalition. This worsened their chances for success in
the elections.

The Constitutional Court agreed with the complainant
because no law, including the Electoral Act
no. 247/1995, defines a coalition or authorises any
body, such as the CEC, to decide with binding force
whether a political body is a coalition or not. The term
coalition is well known from political practice, deriving
mostly from the co-operation between parties of a
governing coalition, and has for a long time had a
settled meaning. In other situations, the term coalition
can designate various types of relationships, from
mere co-operation between parties, closer and freer
liaisons, up to a level of co-operation that precedes
the merging of parties. In the case that legal rules are
lacking, it is necessary to be guided by the rule that
only a political party itself may freely decide if it will
take part in the elections as a party or as a coalition,
and the political party SD-LSNS had registered as an
independent electoral subject.

For these reasons, the Constitutional Court ordered
the Central Electoral Commission to annul its
decision, to return the SD-LSNS to its status in the
elections as an independent subject, and to inform
the voters thereof through the press.

Languages:

Czech.
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Denmark
Supreme Court

Important decisions

Identification: DEN-1966-S-001

a) Denmark / b) Supreme Court/ c) / d) 17.11.1966 /
e) 107/1966 / f) Ancient Icelandic Manuscript Writings
/ @) / h) Ugeskrift for Retsvaesen, 1967, 22.

Keywords of the systematic thesaurus:

4.5.6 Institutions — Legislative bodies — Law-making
procedure.

5.1.1.5.1 Fundamental Rights — General questions —
Entitlement to rights — Legal persons — Private law.
5.3.37.1 Fundamental Rights — Civil and political
rights — Right to property — Expropriation.

Keywords of the alphabetical index:
Foundation, property, expropriation / Public policy.
Headnotes:

An act providing for the return of a number of ancient
writings and records to Iceland constituted an act of
expropriation. The constitutionality of the Act was
examined accordingly by the Supreme Court, which
found that the procedure prescribed by the Constitu-
tion for passing bills concerning expropriation had
been followed.

Summary:.

The private Foundation of Arne Magnussen had since
the death of Arne Magnussen and his wife in the
18" century been in possession of, inter alia, a great
number of ancient Icelandic manuscript writings and
legal documents. According to an act on amendment
of the statute of the Foundation, a large proportion of
the writings and legal documents were to be returned
to Iceland where they were to be given to an
independent foundation. The Foundation of Arne
Magnussen contested the constitutionality of the Act
with reference to the right to private property as
protected under Article 73 of the Constitution.

The majority of the Supreme Court (8 members)
found that the Foundation of Arne Magnussen was to
be regarded as an independent institution as opposed
to a publicly founded institution. The majority further
stated that the disputed Act implied a forced
renunciation of private property and thus constituted
an Act of expropriation.

Article 73 of the Constitution provides for a special
legislative procedure when the parliament (Folketing)
is presented with a bill concerning expropriation. A
third of the parliament can require that the bill be
accepted first by the present parliament and second
by the parliament as it is formed after the following
general election, in accordance with Article 73.2 of
the Constitution.

The majority of the Supreme Court found that the fact
that the procedural prerequisites in Article 73.2 of the
Constitution had been observed by the Parliament
showed that the Parliament had given due considera-
tion to the possibility that the bill possibly concerned
expropriation. The majority further stated that the Act
fulfilled the condition of Article 73 of the Constitution
as regards expropriation on the grounds of public
policy. The majority finally concluded that the lack of
provisions with regard to damages did not deprive the
Act of its validity.

A minority of the Supreme Court (5 members) agreed
with the majority on the point that the rights of the
Foundation were protected by Article 73 of the
Constitution. The minority did not find, however, that
the Act constituted a renunciation covered by
Article 73 of the Constitution, since the documents
and writings on Iceland would be part of a foundation
with a similar charter and purpose to those of the
Foundation of Arne Magnussen in Denmark.

The Supreme Court thereby jointly stated that the Act
should not be considered invalid.

Languages:

Danish.
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Identification: DEN-1974-S-001

a) Denmark / b) Supreme Court / ¢) / d) 28.01.1976 /
e) Il 236/1974 / f) / g) / h) Ugeskrift for Retsvaesen,
1976, 184.

Keywords of the systematic thesaurus:

3.13 General Principles — Legality.

4.6.3.2 Institutions — Executive bodies — Application
of laws — Delegated rule-making powers.

5.3.33 Fundamental Rights — Civil and political
rights — Inviolability of the home.

Keywords of the alphabetical index:

House search / Media, broadcasting, use of specific
equipment, obligation / Media, broadcasting, equipment,
inspection / Inspection, limited purpose.

Headnotes:

Pursuant to a statutory instrument, a person holding a
radio transmission licence was fined for refusing an
inspection at his home of his radio equipment. The
statutory instrument was warranted by statute and did
not infringe the constitutionally protected inviolability
of the dwelling. The fact that a forced inspection was
not warranted did not prevent the imposition of a fine.

Summary:

According to Article 72 of the Constitution, a house
search shall not take place except under a judicial
order, unless particular exception is warranted by
statute.

According to an act on radio communication, radio
transmission required a radio transmission licence.
Licence holders were only allowed to transmit from
specific types of radio equipment approved by the
authorities. Pursuant to a statutory instrument under
the Act, inspections of approved radio equipment
could be carried out at any time. Refusal to give
access to inspection of the equipment was punisha-
ble by a fine.

In this case, the defendant, who held a radio
transmission licence, was fined for having refused
access to his radio equipment in his home. The
defendant argued that according to the Director of
Public Prosecutions (Rigsadvokaten), the statutory
instrument did not warrant a forced inspection without
a judicial order. The statutory instrument therefore did
not contain a “particular exception” as required
pursuant to Article 72 of the Constitution. The

defendant therefore was of the opinion that he could
not lawfully be forced to accept an inspection by
means of being imposed a fine. The defendant further
claimed that the imposition of the fine lacked
sufficient statutory basis.

A majority of the Supreme Court (5 judges) first noted
that a licence to make radio transmissions could only
be obtained by accepting certain conditions, inter alia
that inspections of the equipment could be carried out
at any time. The majority further concluded that the
rules on inspection in the statutory instrument did not
go beyond the powers conferred on the Minister
under the Act on radio communication.

In accordance with the opinion of the Director of
Public Prosecutions (Rigsadvokaten), the majority
further noted that the Act did not warrant a forced
house search without a judicial order. However, under
such conditions as in the present case, Article 72 of
the Constitution did not prevent a statutory instrument
from stating that inspectors should have access to the
equipment. The majority also found that the statutory
instrument contained provisions pursuant to which a
person denying access to inspectors authorised to
carry out such inspections could be fined.

Accordingly, and without prejudice to the scope of
Article 72 of the Constitution in relation to legal issues
outside the criminal procedure, the imposition of the
fine was lawful.

In a concurring opinion, one judge found it questiona-
ble whether the authorisation of inspections as
established in the statutory instrument had sufficient
authority in the Act. He found, however, that
Article 72 of the Constitution was inapplicable in this
case because the inspections had a limited purpose
and because it was a natural condition for obtaining a
radio transmission licence to tolerate such inspec-
tions. Furthermore, the inspections could not be
carried out with the use of force without observing the
rules on searches laid down in the Danish Administra-
tion of Justice Act.

Accordingly and, without prejudice to the scope of
Article 72 of the Constitution in relation to legal issues
outside the criminal procedure, he voted for the same
result as the majority.

In a dissenting opinion, one judge first reasoned that
Article 72 of the Constitution is applicable also in
relation to searches outside the criminal procedure
such as the inspection in question. The Act on radio
communication did not contain any provisions on
inspections of radio equipment. The dissenting judge
therefore seriously doubted whether the Act
constituted a sufficient statutory basis for imposing a
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fine on a licence holder, who refused access to
inspection of his radio equipment. Accordingly, this
judge voted in favour of the acquittal of the defendant.

In accordance with the view of the majority, the
imposition of the fine on the defendant was confirmed
by the Supreme Court.

Languages:

Danish.

Identification: DEN-1980-S-001

a) Denmark / b) High Court / c) Eastern Division / d)
19.06.1980 / e) 16-313/1978 / f) Greendane / g) / h)
Ugeskrift for Retsvaesen, 1980, 955.

Keywords of the systematic thesaurus:

3.18 General Principles — General interest.

4.5.2 Institutions — Legislative bodies — Powers.
5.3.37.1 Fundamental Rights — Civil and political
rights — Right to property — Expropriation.

Keywords of the alphabetical index:

Monopoly, state / Competition / Transport, sea,
monopoly / Law, effect on individual / Compensation /
Law, economic aim.

Headnotes:

An Act of Parliament re-establishing a state monopoly
on the sea carriage of goods to Greenland, which
solely affected one private company, was held to be
an act of expropriation.

Summary:

Since 1776, carriage by sea to Greenland had been,
by law, a Danish state monopoly. The Monopoly Act
was repealed in 1951 but a new Act was passed re-
establishing the state monopoly in 1973.

As a consequence, a shipping company, Greendane,
which had been carrying goods to Greenland by sea
since January 1972, was precluded from conducting

its shipping business. Greendane therefore claimed
that the Act constituted an act of expropriation and
that Greendane was entitled to compensation
according to Article 73 of the Constitution. Under this
provision the right to property is protected and no
person shall be ordered to surrender his property
except where required in the public interest. It shall
be done only as provided by statute and against full
compensation.

The majority of the High Court (2 members) found
that free enterprise such as the shipping business
conducted by Greendane was protected under
Article 73 as a property right. As to whether the Act in
guestion constituted an act of expropriation, the
majority then reflected upon the purpose of the Act.
According to the “fravaux préparatoires”, the principal
aim was to maintain a system of equal carriage rates
for all parts of Greenland. The majority, however, held
that the Act also pursued an economical aim for the
Danish state. The majority further noted that
Greendane was the only company directly affected by
the establishment of the state monopoly. On this
basis the Act was found to constitute an act of
expropriation and thus Greendane was entitled to
compensation, including an estimated amount for loss
of expected profit. It was without significance that
Greendane had been warned against starting the
shipping business and that the business had only
been conducted for a short time.

The minority of the High Court (1 member) found that
the Act did not constitute an act of expropriation. The
Act introduced an ordinary prohibition against private
companies offering sea carriage to Greenland with
the main purpose of maintaining the single tariff
system for all parts of Greenland in accordance with
public interests. The economic aim mentioned by the
majority was secondary. The minority therefore held
that the prohibition fell within the legislative powers of
the parliament. The minority further noted that the
shipping business exercised by the plaintiff was not
protected by Article 73 of the Constitution, as the
plaintiff had very recently started his business.

Languages:

Danish.
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Identification: DEN-1980-S-002

a) Denmark / b) Supreme Court / ¢) / d) 29.10.1980 /
e) 1 333/1979 / f) / g) / h) Ugeskrift for Retsvaesen,
1980, 1037.

Keywords of the systematic thesaurus:

3.17 General Principles — Weighing of interests.
5.3.20 Fundamental Rights — Civil and political
rights — Freedom of expression.

Keywords of the alphabetical index:

Defamation / Trademark, close reproduction on
poster / Poster, satiric manifestation / Public debate,
contribution / Social matter, essential.

Headnotes:

A poster with a controversial text could not be
prohibited nor should the text be modified.

Summary:

In 1978, the appellant had produced a poster with a
drawing of a pig and the following text: “Danish pigs
are healthy, they are bursting with antibiotics”. The
drawing was a close reproduction of the trademark
used by two organisations representing the Danish
meat industry.

The two organisations claimed that the content and
the presentation of the poster constituted defamation
towards the industry. They therefore wanted a
prohibition against the use and distribution of the
poster as well as a substantial modification of the
expression: “They are bursting with antibiotics”.

According to the appellant the poster was a satiric
manifestation of the fact that antibiotics may be found
in slaughtered pigs, and a contribution to the
extensive public debate about the use of antibiotics
for domestic animals and the effects of their use. The
poster was not intended to be defamatory.

A majority of the Supreme Court (5 members) held
that the poster was a satiric expression of the opinion
that an unreasonable amount of antibiotics may be
found in slaughtered pigs. This criticism was not
addressed towards a particular group such as the
slaughter-houses represented by the plaintiffs. It was
meant rather as a contribution to the extensive public
debate on the use of drugs for farm animals, a debate
which had caused a legislative restriction on the
drugs used for farm animals, and which had

increased the number of samples taken from
slaughtered animals tenfold. The majority stressed
the importance of the principle of freedom of
expression in essential social matters such as the
one in question. Accordingly, the majority found that
the poster did not contain an unlawful statement.

A minority of the Supreme Court (2 members) held
that the poster should be interpreted as an accusation
against the Danish slaughter-houses and producers,
clearly stating that Danish pigs pose a health threat
due to the use of antibiotics. The principle of freedom
of expression could, according to the minority, not
justify the harmful and unverified statement of the
appellant.

Languages:

Danish.

Identification: DEN-1986-S-001

a) Denmark / b) Supreme Court / c) / d) 24.10.1986 /
e) 1l 193/1985, 194/1985, 195/1985 / f) / g) / h)
Ugeskrift for Retsvaesen, 1986, 898.

Keywords of the systematic thesaurus:

1.3.4.1 Constitutional Justice — Jurisdiction — Types
of litigation — Litigation in respect of fundamental
rights and freedoms.

1.6.1 Constitutional Justice — Effects — Scope.
2.1.1.43 Sources of Constitutional Law -
Categories — Written rules — International instruments
— European Convention on Human Rights of 1950.
2.2.1.5 Sources of Constitutional Law — Hierarchy
— Hierarchy as between national and non-national
sources — European Convention on Human Rights
and non-constitutional domestic legal instruments.
5.1.2.2 Fundamental Rights — General questions —
Effects — Horizontal effects.

5.3.17 Fundamental Rights — Civil and political
rights — Freedom of conscience.

5.3.27 Fundamental Rights — Civil and political
rights — Freedom of association.

5.4.3 Fundamental Rights — Economic, social and
cultural rights — Right to work.

5.4.10 Fundamental Rights — Economic, social and
cultural rights — Freedom of trade unions.
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Keywords of the alphabetical index:

Trade union, membership, change / Necessity, legal,
justification.

Headnotes:

Eight bus drivers, who had terminated their member-
ship of certain trade unions, were subsequently
dismissed. Their constitutional rights did not render
the dismissal invalid nor could Article 11 ECHR be
applied directly. Under the Act granting Protection
against Dismissal due to Trade Union Relations,
however, the bus drivers were awarded compensa-
tion. However, the bus drivers were not entitled to be
reinstated in their service.

Summary:

Eight bus drivers employed at the Greater Copenha-
gen Bus Service had terminated their membership of
certain trade unions, which until then had represented
all bus drivers employed at the bus company. The
bus drivers had instead joined either Denmarks Free
Trade Union or the Christian Unemployment Fund.
This resulted in extensive strikes and blockades of
the bus service by their colleagues and finally led to
the dismissal of the eight bus drivers.

The plaintiffs — the eight bus drivers — were of the
opinion that the dismissals conflicted with their
constitutionally-protected rights of worship (Article 68
of the Constitution), choice of trade (Article 74 of the
Constitution), and association (Article 75 of the
Constitution) as well as the principle of access to
employment in a suitable job, cf. Article 78 of the
Constitution. They further referred to the principle of
equal rights, the Act granting Protection against
Dismissal due to Trade Union Relations, the Salaried
Employee Act, and Article 11 ECHR.

The employer, the Greater Copenhagen Council,
argued that the dismissal of the bus drivers was not
due to the change in their trade union conditions but
was solely a consequence of restrictions on the
operation of the bus service in the metropolitan area.
According to the Council, every other possible a
verve had been explored to solve the conflict. The
dismissal was in any case justified by legal necessity.

The Supreme Court stated that the Greater
Copenhagen Council's decision could not be declared
invalid pursuant to the paragraphs of the Constitution,
referred to by the plaintiffs, or any other constitutional
principles. The Supreme Court further stated that
Article 11 ECHR could not be applied directly in this
case. Instead, the dismissals had to be judged under

the Act granting Protection against Dismissal due to
Trade Union Relations, which had been adopted with
the aim of fulfilling Denmark's obligations pursuant to
Article 11 ECHR. The Supreme Court then went on to
conclude that the dismissals were in contravention of
the said Act as well as of the principle of equal rights.
The bus drivers should therefore be granted
compensation. The Act did not, however, contain any
provisions pursuant to which the bus drivers could be
reinstated in their jobs.

Supplementary information:

At the time of the judgment, Denmark was bound by
the European Convention of Human Rights on the
basis of international law. In 1992 the Convention
was incorporated in Danish law.

Languages:

Danish.

Identification: DEN-1989-S-001

a) Denmark / b) Supreme Court / c) / d) 13.02.1989 /
e) 279/1988 / f) / g) / h) Ugeskrift for Retsvaesen,
1989, 399.

Keywords of the systematic thesaurus:

2.1.1.43 Sources of Constitutional Law -
Categories — Written rules — International instruments
— European Convention on Human Rights of 1950.
2.1.3.2.1 Sources of Constitutional Law -
Categories — Case-law — International case-law —
European Court of Human Rights.

3.17 General Principles — Weighing of interests.
5.2.2.2 Fundamental Rights — Equality — Criteria of
distinction — Race.

5.3.20 Fundamental Rights — Civil and political
rights — Freedom of expression.

5.3.22 Fundamental Rights — Civil and political
rights — Rights in respect of the audiovisual media
and other means of mass communication.

5.3.43 Fundamental Rights — Civil and political
rights — Protection of minorites and persons
belonging to minorities.




Denmark 17

Keywords of the alphabetical index:

Defamation, racial / Media, broadcasting, racially
derogatory statement / Racial discrimination, protection,
principle / Racial hatred, incitation / Racial hatred,
aiding and abetting.

Headnotes:

Two persons employed at the Danish Broadcasting
Corporation had infringed the Danish Penal Code by
broadcasting statements of a racially derogatory
nature made by three youths. The majority of the
Supreme Court found that the principle of freedom of
expression did not outweigh the right to protection
against such racially derogatory statements.

Summary:

In 1985 an interview with three members of a group
of youths known as “the Greenjackets” by the Danish
Broadcasting Corporation (Danmarks Radio) was
broadcast nationwide. During the interview the three
persons made abusive and derogatory remarks about
immigrants and ethnic groups in Denmark, inter alia,
comparing various ethnic groups to animals.

The three youths were subsequently convicted under
Article 266.b of the Penal Code for having made
racially derogatory statements. The City Court of
Copenhagen and the Eastern Division of the High
Court also convicted the journalist, who had initiated
the interview, and the head of the news section of
Danmarks Radio, who had consented to the
broadcast, under Article 266.b in conjunction with
Article 23 of the Penal Code for aiding and abetting
the three youths. Both courts reasoned, inter alia, that
the journalist had taken the initiative to make the
programme while aware of the nature of the
statements likely to be made during the interview and
that he had encouraged “the Greenjackets” to
express their racist views. The head of the news
section was convicted because he had approved of
the broadcasting of the programme though aware of
the content.

A majority of the Supreme Court (4 members) voted
in favour of confirming the High Court sentence. By
broadcasting and thus making public the racially
derogatory statements, the journalist and the head of
the news section of Danmarks Radio had infringed
Article 266.b in conjunction with Article 23 of the
Penal Code. In this case, the principle of freedom of
expression in matters of public interest did not
outweigh the principle of protection against racial
discrimination.

One dissenting judge voted in favour of the acquittal
of the journalist and the head of the news section of
Danmarks Radio. The judge noted that the object of
the programme had been to make an informative
contribution to an issue of sometimes emotional
public debate and the programme had offered an
adequate coverage of the views of “the Greenjack-
ets”. Even though “the Greenjackets” only made up a
small number of people, the programme still had a
reasonable news and information value. The
dissenting judge concluded that the fact that the
journalist had taken the initiative with regard to the
interview did not imply that the journalist and the
leader of the news section should be found guilty.

In accordance with the view of the majority, the
defendants' appeal was dismissed by the Supreme
Court.

Cross-references:

Following the judgment by the Supreme Court, the
journalist, Mr Jersild, lodged an application against
Denmark with the European Commission of Human
Rights on the grounds that his conviction violated his
right of freedom of expression under Article 10
ECHR. On 23 September 1994 the European Court
of Human Rights, by twelve votes to seven, decided
that there had been a violation of Article 10 (Publica-
tions of the European Court of Human Rights,
vol. 298, Bulletin on Constitutional Case-Law, 1994/3
[ECH-1994-3-014])).

Languages:

Danish.
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Japan
Supreme Court

Important decisions

Identification: JPN-1969-S-001

a) Japan / b) Supreme Court / ¢) Grand Bench / d)
26.11.1969 / e) (Shi), 68/1969 / f) Hakata Railway
Station Case / g) Keiji-Saiban Shu (Keishu) (Official
Collection of the Decisions of the Supreme Court of
Japan on criminal cases), 23-11, 1490; Series of
prominent judgments of the Supreme Court upon
guestions of constitutionality, no. 12 / h).

Keywords of the systematic thesaurus:

3.16 General Principles — Proportionality.

5.1.3 Fundamental Rights — General questions —
Limits and restrictions.

5.3.13.16 Fundamental Rights — Civil and political
rights — Procedural safeguards and fair trial — Rules
of evidence.

5.3.20 Fundamental Rights — Civil and political
rights — Freedom of expression.

5.3.22 Fundamental Rights — Civil and political
rights — Rights in respect of the audiovisual media
and other means of mass communication.

Keywords of the alphabetical index:

Media, news reporting, freedom / Evidence, obligation
to produce / Media, television station, obligation to
produce evidence.

Headnotes:

The freedom to report news is guaranteed under
Article 21 of the Constitution, which protects freedom
of expression. The freedom of news-gathering activity
is to be sufficiently respected in the light of Article 21
of the Constitution.

To decide whether a court order to hand over films
collected for a news report may be issued, the
character, manner and gravity of the charge involved,
the evidential value of the data and its necessity in
the interests of a fair criminal trial should be balanced
against restrictions caused to the freedom of news-
gathering activity, when news media are obliged to

submit collected data as evidence and against the
consequential influence upon the freedom of
reporting news.

Even when the use of such data as evidence in a
criminal trial is considered permissible, it should not
inflict upon the news media more damage than is
necessary.

Summary:

The origin of this case goes back to 16 January 1968,
when about 300 radical university students, on their
way to Sasebo Port to demonstrate against the arrival
of a US aircraft carrier, got off a train at Hakata
Station. They clashed with the police, and one
student was charged with obstructing the perfor-
mance of official duty. H