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ALB-2003-3-004 19-11-2003 31 Constitutionality of referenda

a) Albania / b) Constitutional Court / ¢) / d) 19-11-2003 / e) 31 / f) Constitutionality of referenda / g) Fletore
Zyrtare (Official Gazette), 94/03, 4160 / h) CODICES (English).

Keywords of the Systematic Thesaurus:

1.3.4.6.1 Constitutional Justice - Jurisdiction - Types of litigation - Admissibility of referenda and other
consultations - Referenda on the repeal of legislation.

3.1 General Principles - Sovereignty.

3.3.1 General Principles - Democracy - Representative democracy.

39 General Principles - Rule of law.

3.10 General Principles - Certainty of the law.

452 Institutions - Legislative bodies - Powers.

492 Institutions - Elections and instruments of direct democracy - Referenda and other instruments of
direct democracy.

4.10.2 Institutions - Public finances - Budget.

Keywords of the alphabetical index:
Pension, insurance scheme / Law, abrogation, partial, consequences / Referendum, initiative, requirements.

Headnotes:

The Constitution allows for the exercise of the sovereignty of the people by referendum as long as that
exercise is not contrary to the legislative process. A referendum does not constitute an alternative to the
legislative process of the Assembly. It is an instrument for the integration and stimulation of the legislative
process of the Assembly, where in a particular case there is a risk that the principle of compliance of the will
of the parliamentary majority with that of the majority of the people may not be respected.

Regulating the system of social security falls under the exclusive competence of the lawmaker, which has to
pay special attention to the limits laid down by the Constitution and the duty to respect the fundamental rights
of citizens. The Court particularly referred to the constitutional restriction on holding a general referendum on
the abrogation of part of a law in cases where the remaining part of that law is incapable of standing
independently of the part abrogated.

In such cases, the abrogation of part of the law would create a legal vacuum putting the lawmaker under the
obligation to fill that legal vacuum (even against its will). If this situation were to become very frequent, it
would infringe the very principle of parliamentary democracy. The restriction in question aims at protecting the
rule of law and the principle of legal security because requiring the law to remain applicable even after the
abrogation of some of its parts serves the purpose of legal security.

Summary:

53,000 electors submitted a request to the Constitutional Court. The request concerned the constitutionality of
a referendum on the abrogation of some provisions of the law on social security increasing the age for
obtaining an old-age pension (for men from 60 to 65 years of age and for women from 55 to 60 years of age).
As to the constitutionality of the request, the Constitutional Court found that it was necessary to clarify three
main issues.

1. The first issue concerned whether it was legitimate for the appellants to hold a general referendum. In that

respect, the Constitutional Court used the principles of representative democracy as a basis. It pointed out

that referenda are connected with the principle of the sovereignty of the people (Article 2.1 of the
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Constitution), which is exercised either directly or indirectly through its representatives. Instruments of direct
democracy are not considered as amounting to a power competing with that of the representative bodies, but
as instruments used to avoid the representatives' lack of action or to balance that lack of action. The
Constitution allows for the exercise of the sovereignty of the people by referendum, as long as that exercise is
not contrary to the legislative process. The Court held that a general abrogative referendum could be initiated
only by the signatures of at least 50,000 of citizens eligible to vote, whereas a referendum on the proposal
and the adoption of a draft-law could be held only upon the consent of the Assembly of Albania. The reason
for that restriction is to avoid a situation where referenda become a frequent phenomenon, since they would
then compete with the parliamentary legislative process of the Assembly. Such a situation would not be in
conformity with the above-mentioned fundamental constitutional principle. Therefore, the Constitution and
Electoral Code have set out criteria for holding referenda, such as: a minimum number of initiators (50,000 of
electors), exclusion of some categories of issues, etc.

2. The Constitutional Court also examined whether the law on which the referendum was to be held fell into
the category of laws that were not allowed to be included in a referendum by the Constitution. Article 151.2 of
the Constitution sets out that a referendum cannot be held on issues regarding the state budget, taxes and
financial obligations. Although it appeared that the law in question did not fall into one of those specific
categories, that law and its effects were directly related to the state budget. The social security system is an
"open" system subject to changes and improvements due to the variable social and economic conditions.
That system functions on the basis of employer-employee contributions in favor of beneficiaries. Any changes
to the relation of contributors-beneficiaries have an effect on the state budget, because in cases where the
contributions to the social security fund fall under the amount necessary to cover the beneficiaries, the
difference is covered by the state budget. It is the state that regulates the relationship between these
categories and guarantees the social security fund in the event of bankruptcy. In the case in question,
increasing the age for obtaining an old-age pension would bring about the gradual increase in the number of
contributors and decrease in the number of beneficiaries, which would lead to improvements in the social
security system for future generations of pensioners.

3. The third issue concerned the constitutional restriction on holding a referendum on the abrogation of some
parts of a law in cases where the remaining part of that law is incapable of standing independently of the part
abrogated and would therefore not be applicable (Article 126.3 of Electoral Code). According to the
Constitutional Court, that restriction conformed to the constitutional principle of representative democracy.
The appellants limited their request to only the abrogation of provisions related to the age increase. But, the
abrogation of those provisions would affect the part of the law concerning the calculation of the number of
years worked and the amount to be allowed by social security too. That part could not be self-executing in the
event of the abrogation of the above-mentioned provisions.

For those reasons, the Constitutional Court considered that the request for holding a general referendum on
the abrogation of the provisions in question was not in conformity with the Constitution.
Languages:

Albanian.

ARM-2004-1-003 30-03-2004 DCC-483 On the conformity with the Constitution of the
obligations set out in the Criminal Law
Convention on Corruption (with attached
declarations)

a) Armenia / b) Constitutional Court / ¢) / d) 30-03-2004 / e) DCC-483 / f) On the conformity with the
Constitution of the obligations set out in the Criminal Law Convention on Corruption (with attached
declarations) / g) Tegekagir (Official Gazette), 3/2004 / h) ..

Keywords of the Systematic Thesaurus:

4.16 Institutions - International relations.
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Keywords of the alphabetical index:

Corruption, criminal law / Treaty, constitutional requirement.

Headnotes:

The Criminal Law Convention on Corruption will promote the strengthening of democracy and rule of law in
the Republic of Armenia, two principles enshrined in Article 1 of the Constitution, as well as the protection of

human rights.
Summary:

On the basis of an appeal lodged by the President of the Republic, the Constitutional Court considered the
conformity with the Constitution of the obligations set out in the Criminal Law Convention on Corruption (with
attached declarations).

The Constitutional Court stated that the Republic of Armenia assumed under the Convention an obligation to
take legislative and other measures in order to criminalise:

- the active and passive bribery of domestic public officials and participation in these offences;

- the active and passive bribery, when involving members of domestic and foreign public assemblies, foreign
public officials, officials of international organisations, members of international parliamentary assemblies or
judges and officials of international courts;

- the active and passive bribery in the private sector; and

- offences connected with money laundering, which are set out by the Council of Europe Convention on
Laundering, Search, Seizure and Confiscation of the Proceeds from Crime.

The Republic of Armenia is also obliged to take appropriate measures in order to provide for criminal or other
responsibility for account offences, described in Article 14 of the Convention, as well as for legal persons who
are responsible for active bribery, trading in influence and money laundering offences.

The Republic of Armenia has to take appropriate measures in order to establish its jurisdiction over the
offences set out in the Convention, when such offences are committed in the territory of the Republic of
Armenia or by a citizen, domestic official or member of the domestic assembly of the Republic of Armenia.

The Republic of Armenia, in accordance with Article 29 of the Convention, declares that the domestic bodies
that are responsible for the cooperation provided for by the Convention are:

- the Office of the Prosecutor General as regards cases that are at the pre-trial stage of proceedings; and
- the Ministry of Justice as regards cases that are at the trial stage of proceedings.
The Court found that the obligations set out in the Convention were in conformity with the Constitution.

Languages:

Armenian.

AUT-2004-2-002 30-06-2004 G 27/04 et

al.
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a) Austria / b) Constitutional Court/ ¢) / d) 30-06-2004 / e) G 27/04 et al. / f) / g) / h) CODICES (German).

Keywords of the Systematic Thesaurus:

3.9 General Principles - Rule of law.

3.12 General Principles - Clarity and precision of legal provisions.
3.13 General Principles - Legality.

4.6.9 Institutions - Executive bodies - The civil service.

Keywords of the alphabetical index:

Civil servant, retirement, early / Civil servant, retirement, involuntary / Law, degree of determination /
Administrative authority, conduct / Administrative authority, discretionary power.

Headnotes:

The rule of law embodied in Article 18 of the Constitution requires that the contents of laws must determine
the conduct of the authorities. As a result of Article 130.2 of the Constitution, the ordinary legislator may
refrain from adopting a statute that binds the administrative authorities' conduct, thereby giving them
discretionary power. However, in such cases the legislator must establish relevant criteria for the use of
discretion within the meaning of the law.

A statute empowering the administrative authority to send civil servants - after having reached the minimum
age and sufficient years of service - ex officio into early retirement "where no important reasons of the service
speak against it" establishes only a limit but not a relevant criterion. In such cases, it is for the authority to
choose, which contradicts the rule of law.

Summary:

Several civil servants who were forced into early retirement on the basis of the above-mentioned statute (§
15a Law on the Civil Service; Dienstrechts-Novelle 2001) filed complaints in both the Constitutional Court as
well as the Administrative Court. Upon applications of the latter and ex officio, the Constitutional Court
reviewed the statute.

The government argued that the public service was bound to the economical and cost-effective use of
personnel. Measures of reorganisation, task-simplification or reduction, out-sourcing and other measures with
similar effects had resulted in a surplus of irremovable civil servants to whom the legislator had granted in
1997 the possibility of (voluntary) early retirement. In 2001 the legislator had simply amended that possibility
to include all civil servants having reached 61 and a half years of age. Although the authorities could
arbitrarily apply that statute, abstractly possible conduct could not make a constitutional law unconstitutional.

The Court noted that that reasoning merely explained why the impugned statute had been adopted, but it did
not at all show that the statute determined the conduct of the authorities to a sufficient degree so as to bring
the statute into conformity with the rule of law. The statute was struck down, with no time-limit set for the entry
into force of the judgment.

Supplementary information:

In connection with extensive reorganisation measures of some ministries, several high-ranking officers of the
constabulary and the military were - among others - sent into early retirement. Those compulsory retirements
provoked a certain political interest as well as the interest of the media in this case.

Languages:
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German.

AUT-2003-3-003 08-10-2003 G 119,
120/03

a) Austria / b) Constitutional Court/ c¢) /d) 08-10-2003 / e) G 119, 120/03 / f) / g) / h) CODICES (German).

Keywords of the Systematic Thesaurus:

39 General Principles - Rule of law.
3.12 General Principles - Clarity and precision of legal provisions.
3.19 General Principles - Margin of appreciation.

5.3.33 Fundamental Rights - Civil and political rights - Right to family life.

Keywords of the alphabetical index:
Immigration, quota system / Family reunion, right / Settlement, permit / Residence, permit.

Headnotes:

The legislator is in general free to establish a quota system for also immigrants entering the country for the
purpose of family reunion or formation. The legislator must however not entirely ignore Article 8 ECHR when
defining the requirements for immigration.

A statute authorising the issuing of a regulation on quotas that strictly apply to even those (rare) cases of
foreigners who have a right to family reunion is contrary to Article 8 ECHR.

The rule of law requires that a statute that regulates the conditions for granting settlement permits within the
quota system must be sufficiently clear. A statute that neither clearly defines how the quota is to be distributed
among applications, nor sets out a transparent ranking system for applications on the waiting list violates the
rule of law.
Summary:

Two Turkish citizens, applied for a first settlement permit (Erstniederlassungsbewilligung) for the purpose of
family formation with their husbands who have both lived in Austria since 1997 on the basis of unlimited
permits to stay. Both received a letter stating that the maximum number of permits under the obligatory quota
had already been reached for 2001 and 2002 and that their applications would therefore not be dealt with at
the time but rather the decisions on them postponed. After six months, both women applied to the higher
authority to take jurisdiction over and decide the matters. Those applications were rejected on the ground that
the waiting time resulting from the "closed quota" suspended the running of the (lower) authority's time-limit
for decision. Both women lodged complaints with the Court alleging the unconstitutionality of the relevant
statutes of the Alien Act (§ 18.1.3 and § 22; Fremdengesetz).

The Court shared the complainants' doubts and started an ex officio review of the statutes applied.

In accordance with the established case-law of the European Court of Human Rights as well as with its own
case-law, the Court stated that Article 8 ECHR did not impose on a state a general obligation to respect the
choice by married couples of the country of their matrimonial residence and to authorise family reunion in its
territory (see the Abdulaziz, Cabales and Balkandali Judgment of 28 May 1985, the Giil Judgment of 19
February 1996, and the Ahmut Judgment of 28 November 1996).

Referring to the Sen Judgment of 21 December 2001, Appl. no. 31465/96, the Court pointed out that there
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were cases in which a refusal to grant a residence or settlement permit violated Article 8 ECHR. The legislator
has a broad margin of appreciation when laying down the requirements for immigration, but is nevertheless
bound to consider respect for family life.

The Court noted that aliens having a right to family reunion could not be regarded as being a few exceptional
cases. On the contrary, it is the general case that first one family member enters the country, and after
settling down, wishes to reunite with his close relatives. Due to the perennial waiting-time caused by the quota
system, wives who have applied for a permit - but still live abroad - give birth to children. Because such cases
are also subject to the quota system, the Court declared that the impugned statute (§ 18.1.3 Alien Act, which
had been amended in the meantime) was not in compliance with Article 8 ECHR.

Moreover, the Court ruled that the statute regulating the administration of the quota system (§ 22 Alien Act)
was so poorly drafted that it clearly did not meet the requirements of the rule of law. For that reason, it was
also declared unconstitutional.
Supplementary information:

According to the law as amended, in cases where persons have a right to family reunion, settlement permits
are granted on humanitarian grounds outside the quota system.

Languages:
German.
AUT-2003-1-001 13-03-2003 G
368-371/0z2
\%
81-84/02

a) Austria / b) Constitutional Court / ¢) / d) 13-03-2003 / ) G 368-371/02, VV 81-84/02 / f) / g) / h) CODICES
(German).

Keywords of the Systematic Thesaurus:

1.2.4 Constitutional Justice - Types of claim - Initiation ex officio by the body of constitutional
jurisdiction.

1.3.1.1 Constitutional Justice - Jurisdiction - Scope of review - Extension.

1.3.5.7 Constitutional Justice - Jurisdiction - The subject of review - Quasi-legislative regulations.

1.5.4.4.1 Constitutional Justice - Decisions - Types - Annulment - Consequential annulment.

2.36 Sources of Constitutional Law - Techniques of review - Historical interpretation.

34 General Principles - Separation of powers.

3.9 General Principles - Rule of law.

3.10 General Principles - Certainty of the law.

3.13 General Principles - Legality.

3.15 General Principles - Publication of laws.

46.3.2 Institutions - Executive bodies - Application of laws - Delegated rule-making powers.

Keywords of the alphabetical index:

Publication, complete, rule / Regulation, retroactive effect / Law, wording, change of text / Law, rectification,
errata | Law, republication / Government, law-making process, participation.

Headnotes:
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The rectification of errata in the wording of a federal law published by the Federal Chancellor in the Federal
Law Gazette is to be classified as a regulation within the meaning of Article 139.1 of the Constitution. It has
retroactive effect as from the day of publication of the statute that has been rectified.

Aside from clerical or other obvious errors, any difference between the published text (which is alone decisive
for the legal binding force) and the text of the law as adopted by Parliament may be considered as errata in so
far as the intended contents of the law are not changed. The rectification of the previously published incorrect
wording of a law going beyond this understanding of errata by also changing the contents of a statute
breaches the constitutional rule of the complete publication of a law (Article 49.1 of the Constitution).

An ordinary law that also authorizes the rectification of errors in a statute's contents lacks a constitutional
basis. A statute extending the rights of the executive (the Federal Chancellor) to participate in the law-making
process as granted by the Constitution violates the principle of separation of powers.

Moreover, such a statute also contradicts the rule of law as a citizen can no longer rely on published laws
and thus act accordingly.
Summary:

Due to several complaints by patients who had to go to an outpatient department for therapy and were
therefore charged a fee (Ambulanzgeblihr), on 29 June 2002 the Court decided to initiate an ex officio review
of § 135.a of the General Social Security Act (Allgemeines Sozialversicherungsgesetz; ASVG).

On 6 August 2002 the Federal Chancellor published a rectification of errata, thus correcting § 135.a.3 ASVG
in a such way that the whole second sentence was republished. Actually an essential part of this second
sentence, which had been adopted as such by Parliament, authenticated by the Federal President and
countersigned by the Federal Chancellor, had not been previously published and was inserted into the text of
the law.

That caused the Court to initiate another two ex officio reviews (11 October 2002): the first on the
constitutionality of § 2.a.2 of the Law on the Federal Law Gazette (Bundesgesetzblattgesetz; BGBIG) and the
second on the legality of the rectification of errata in question.

While § 2.a.1 BGBIG authorized the Federal Chancellor to rectify errata, sub-paragraph 2 set out a definition
according to which every deviation of the published wording of a law from the original text (as adopted in
Parliament) and regardless of a change in a norm's contents is to be seen as "errata’.

After a thorough historical analysis of the legislation on the publication of laws and the possibilities of
correcting errors as well as an analysis of its established case-law on these legal questions, the Court
annulled the norms under review for the above mentioned reasons.

Moreover, the Court held that pursuant to Article 24 of the Constitution, legislation is the "main function" of the
National and the Federal Council (Parliament). Some organs of the executive, such as the Federal President,
the Chancellor and the Government, may participate in the legal process, but only as far as they are
authorized to do so by the Constitution. It is therefore not for the ordinary legislator to develop or extend that
participation at will.

A rectification of errata, which is a regulation with a retroactive effect, that is capable of also changing a law's
contents would result in an inexplicable contradiction of the republication of a law as laid down in the
Constitution itself (Article 49.a of the Constitution): the Federal Chancellor is empowered to republish a law
and on this occasion to rectify only obsolete terminology and to adjust outdated spelling or other minor
discrepancies, while the binding effect of a republication is ex nunc (sic!).

Apart from the violation of both the principle of the separation of powers and that of the rule of law the Court
found that the retroactivity of a law is a prerogative of the legislator. These powers must not be transferred to
an organ of the executive by the ordinary legislator without an explicit constitutional basis.

7



Conference on the Role of the Constitution in Building a State Governed by the Rule of Law, Baku, 11-12.11. 2005

Extracts from the CODICES database
of the Venice Commission - www.CODICES.coe.int

Not only did the Court annul § 2.a.2 BGBIG and parts of the Federal Chancellor's rectifying regulation, it also
consequently declared § 135.a ASVG to be unconstitutional (Judgment of the same day, G 218/02 et al.).
Languages:

German.

AUT-2002-3-005 12-12-2002 G 151,
152/02

a) Austria / b) Constitutional Court/ ¢) /d) 12-12-2002 / e) G 151, 152/02 / f) / g) / h) CODICES (German).

Keywords of the Systematic Thesaurus:

1.2.2.1 Constitutional Justice - Types of claim - Claim by a private body or individual - Natural person.
1.3.5.5 Constitutional Justice - Jurisdiction - The subject of review - Laws and other rules having the
force of law.

21143  Sources of Constitutional Law - Categories - Written rules - International instruments - European
Convention on Human Rights of 1950.

2.1.3.2.1 Sources of Constitutional Law - Categories - Case-law - International case-law - European Court
of Human Rights.

3.4 General Principles - Separation of powers.

3.9 General Principles - Rule of law.

3.17 General Principles - Weighing of interests.

4.6.6 Institutions - Executive bodies - Relations with judicial bodies.
4.7.1.1 Institutions - Judicial bodies - Jurisdiction - Exclusive jurisdiction.

53.13.4 Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Double degree of jurisdiction.

Keywords of the alphabetical index:
Extradition, powers / Extradition, granting authority / Receiving state, guarantees / Remedy, effective.

Headnotes:

Under § 33 of the Extradition and Legal Assistance Act (Auslieferungs- und Rechtshilfegesetz; "the Act") it is
exclusively for the Court of Appeal to decide whether a request for extradition is permissible, taking into
account all aspects of the rights granted by the Act as well as all rights guaranteed by the Constitution,
including the rights guaranteed by the European Convention on Human Rights.

The final decision on a request for extradition lies with the Minister of Justice, but only if the Court of Appeal
has first found that the extradition is permissible. The Minister has to weigh other interests such as, in
particular, aspects of international law. As his or her decision might interfere with a person's individual rights
the Minister has to issue a formal decree (Bescheid), against which the person concerned is entitled to lodge
a complaint with the Administrative and/or the Constitutional Court.

The exclusion of appeals against the decision of the Court of Appeal as laid down in § 33.5 of the Act is
unconstitutional. It contradicts the principle of the rule of law as well as the right to an effective remedy under
Article 13 ECHR.

Summary:

A citizen of the United States (as well as of Israel) was convicted of fraud and sentenced to 845 years'
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imprisonment in the USA. He fled to Austria before the judgment was pronounced. He was arrested in
October 2000 and the US Embassy requested his extradition in December 2000.

The Vienna Court of Appeal (Oberlandesgericht Wien) refused to grant the request for extradition because
the requesting state had not guaranteed that the person concerned could have his conviction reviewed by a
higher court. For this reason, extradition would contravene Article 2 Protocol 7 ECHR.

Upon appeal by the Prosecutor General (Generalprokurator) on the basis of a plea of nullity for the
preservation of law (Nichtigkeitsbeschwerde zur Wahrung des Gesetzes), the Supreme Court quashed the
decision on 9 April 2002. The Supreme Court found that the legal question of the guarantee of access to
appeal proceedings in criminal cases (Article 2 Protocol 7 ECHR) was not to be answered by the Court of
Appeal but by the Minister of Justice. Considering the principle of the separation of powers (Article 94 of the
Constitution) and §§ 33 and 34 of the Act, the Court of Appeal and the Minister of Justice share jurisdiction on
the granting of a request for extradition. The Supreme Court returned the case to the Vienna Court of Appeal.

On 26 April 2002 the Constitutional Court received an (individual) application of the person, whose extradition
proceedings were again pending. The applicant alleged that his rights were directly violated by the
unconstitutionality of certain provisions of the Act, including the provision stipulating that no appeal lies
against the decisions of the Court of Appeal in the relevant matters (§ 33.5 of the Act). He further argued that
the term for his custody (Haftfrist) was about to expire. The Court of Appeal would therefore have to decide
quickly on his extradition and this time, owing to the above-mentioned Supreme Court decision, could not find
in favour of him. The Court of Appeal, deciding this matter as court of first and last instance, was not entitled
to request a constitutional review of the provisions applied (Article 140 of the Constitution), while the Minister
of Justice was not at all entitled to do so. Moreover the Minister's final decision would not even be qualified as
a decree against which one could lodge a complaint with the Administrative and/or the Constitutional Court.
The Minister's decision would simply be qualified as an order.

With respect to the admissibility of this application, the Court found that § 33.5 of the Act, which excluded
appeals in cases such as the present one, had already directly forestalled the applicant since the Supreme
Court's quashing of the Vienna Court of Appeal's earlier decision. Furthermore, the Vienna Court of Appeal
had in the meantime allowed the extradition of the applicant on 8 May 2002. The Court accepted the
applicant's argument that there was no other possibility to have the relevant provision reviewed. The applicant
could not be expected to appeal against his extradition, precisely because this avenue was barred by the law,
nor could he be expected to lodge an appeal for the protection of fundamental rights
(Grundrechtsbeschwerde) as this recourse was barred by the Supreme Court's relevant precedents.
Therefore his (individual) application to the Constitutional Court was admissible.

Pursuant to Article 94 of the Constitution, the judicial and executive branches of power "shall be separate at
all levels of proceedings". Considering all aspects of this (organisational) principle of the separation of powers
the Court found - unlike the Supreme Court - that §§ 33 and 34 of the Act do not provide for shared
jurisdiction. Accordingly the jurisdiction to decide whether to grant extradition is exclusively assigned to the
Court of Appeal (§ 33 of the Act), which must consider all aspects of rights granted by the Act and by the
Constitution. Therefore, where the Court of Appeal gives reasons based on rights guaranteed by Article 2
Protocol 7 ECHR, it is not exceeding its jurisdiction but may only be wrong as to its decision on the merits.
The Minister can only decide on the basis of a decision by the Court of Appeal granting a request for
extradition. He or she considers above all questions of international law or the political aspects of the
extradition (§ 34 of the Act). As the Minister must use his or her discretionary power lawfully, his or her
decision is consequently subject to review by the Administrative and/or the Constitutional Court.

Finally the Court ruled that the exclusion of appeals (§ 33.5 of the Act) contradicted the principle of the rule of
law. The Court recalled that it is the essence of the rule of law that all actions of state organs must have a
statutory and at least indirectly a constitutional basis (Article 18 of the Constitution) and that a system of
judicial review must guarantee that each action is consistent with the law and the Constitution. Furthermore
the rule of law requires that such a system of review grants a certain degree of efficiency.

Taking into account the case-law of the European Court of Human Rights on Articles 3 and 6 ECHR, granting
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extradition may give rise to issues of interference with and encroachment on certain constitutionally
guaranteed rights. With regard to the right to an effective remedy (Article 13 ECHR) the decision to extradite a
person must be subject to appeal. It is, however, also required by the principle of the rule of law that such a
decision must be subject to appeal. The Court annulled § 33.5 of the Act insofar as it denied this right.
Languages:

German.

AUT-2001-3-005 11-10-2001 G 12/00 et

al

a) Austria / b) Constitutional Court/c) /d) 11-10-2001 / e) G 12/00 et al / f) / g) / h) CODICES (German).

Keywords of the Systematic Thesaurus:

1.3.5.3 Constitutional Justice - Jurisdiction - The subject of review - Constitution.
3.3 General Principles - Democracy.

3.9 General Principles - Rule of law.

452 Institutions - Legislative bodies - Powers.

Keywords of the alphabetical index:
Constitutional law, ordinary / Constitution, suspension.

Headnotes:

Paragraph 126a of the Federal Procurement Law (Bundesvergabegesetz - hereinafter BVergG) having the
rank of a constitutional provision according to which statutes of the Ldnder on the organisation and jurisdiction
of organs established to review the awards of public contracts should be supposed not to be unconstitutional,
but contradicts the Constitution through violation of two of its basic principles, the rule of law and democracy.

The loss of the Constitution's normative power and standard setting function for a part of the legal order
violates the rule of law.

It furthermore contradicts the basic principle of democracy if the ordinary constitutional legislator was
supposed to be authorised to suspend the Constitution in its effects if only for a part of the legal order.
Summary:

The facts and legal background of the case were already published in the précis on the ex officio review, G
12/00 et al., Bulletin 2001/1 [AUT-2001-1-003].

In its final judgment, the Court came to the conclusion that not only the wording of the reviewed constitutional
provision but also its systematic context, its historically provable purpose as well as the historical context of its
creation, show abundantly clear that this provision should have made all legislation of the Ldnder on the
organisation and jurisdiction of institutions in the field of public procurement control exempt from the (Federal)
Constitution. Thus the Constitution should be deprived of its normative power for this part of the legal order.

Such a dismantling of the Constitution's standard-setting function violates the rule of law, the quintessence of
which is that "all acts of state organs must be based on law and above all on the Constitution".

The Court expressly did not answer the question whether the Constitution could be suspended by holding an
obligatory referendum as stipulated for the Constitution's total revision (Article 44.3 of the Constitution) or if
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the Constitution may not be suspended at all.
Supplementary information:

For the first time in the history of Austrian constitutional jurisdiction, the Court annulled ordinary constitutional
law.

Languages:

German.

AUT-2001-1-003 10-03-2001 G 12/00,
G
48-51/00

a) Austria / b) Constitutional Court / ¢) / d) 10-03-2001 / e) G 12/00, G 48-51/00 / f) / g) / h) CODICES
(German).

Keywords of the Systematic Thesaurus:
1.3.4.10.1  Constitutional Justice - Jurisdiction - Types of litigation - Litigation in respect of the

constitutionality of enactments - Limits of the legislative competence.
1.3.4.11 Constitutional Justice - Jurisdiction - Types of litigation - Litigation in respect of constitutional

revision.
1.35.3 Constitutional Justice - Jurisdiction - The subject of review - Constitution.
2.1.1.1.1 Sources of Constitutional Law - Categories - Written rules - National rules - Constitution.
2.1.3.1 Sources of Constitutional Law - Categories - Case-law - Domestic case-law.
3.9 General Principles - Rule of law.

Keywords of the alphabetical index:

Administration, supreme organs / Body, independent, collegiate, with judicial character / Constitutional law,
ordinary / Constitution, nucleus / Constitution, self-elimination / Constitution, suspension / Constitution, total
revision.

Headnotes:

A constitutional provision, § 126a of the Federal Procurement Law (Bundesvergabegesetz - hereinafter
BVergG) stipulating that all statutes of the L&nder in force on 1 January 2001 and concerning the organisation
and jurisdiction of organs established to review the awards of public contracts are to be considered as not
contrary to Federal constitutional law, might be contrary to the Constitution and its principles governed by the
rule of law.

The ordinary constitutional legislator might not have the power to suspend certain parts of the legal order,
parts which are neither to be regarded as few in quantity nor as negligible in their economic importance, by an
ordinary constitutional provision.

Constitutional provisions suspending the Constitution, so far they may be enacted at all, are presumably
subject to a referendum as required by Article 44.3 of the Constitution.
Summary:

There were several cases pending in which the Court had entered partly ex officio partly on the application of
the Administrative Court the review of a statute of the Public Procurement Law of the Land Salzburg
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(Landesvergabegesetz). In the Constitutional Court's (preliminary) legal opinion it might have been
unconstitutional that the Public Procurement Review Senate (Salzburger Vergabekontrollsenat) being
installed as an independent collegiate body with judicial character (Kollegialbehérde mit richterlichem
Einschlag) should also have jurisdiction to review decisions taken by the supreme organs of the Land
administration. Thus, the incriminated independent collegiate body would be unconstitutionally set over the
supreme organs of administration. A legal opinion which was already settled by previous judgments of the
Court (e.g. Telekom-Control Commission, see Bulletin 1999/1 [AUT-1999-1-002]; Private Broadcasting Board,
see Bulletin 2000/2 [AUT-2000-2-005]; Federal Procurement Office, Judgment of 30 September 1999, G
44-46/99).

In the meantime the legislator enacted the (above quoted) provision § 126a BVergG in the rank of ordinary
constitutional law.

The Court decided to stay the review proceedings concerning the Land statute and to start (again ex officio)
the review of this relevant constitutional provision. It held that it was the evident intention of the constitutional
legislator to restore the constitutionality of the Land statute under review and to exempt similar ones of the
Court's review. The other intention was quite obviously to exclude the application of the Federal Constitution
for some parts of the legislation of the L&nder. This exclusion seems to include not only all Federal
constitutional provisions concerning the state organisation but also the principles governing the rule of law as
well as fundamental rights (especially the right to a hearing before a lawful judge, a decision by an
independent and impartial tribunal and the principle of equality) and even Article 44.3 of the Constitution
containing the procedure to be followed for a total revision of the Constitution (obligatory referendum).

Furthermore the Court held that it is fundamental to the Constitution not to authorise self-elimination. A
suspension of that kind might therefore well be contrary to the rule of law according to which "all state organs
must be based on law and after all on the Constitution" and "effective review proceedings must exist for the
protection of this requirement". These principles seem to be a decisive element of the rule of law and their
nucleus might not be at the disposal of the ordinary constitutional legislator.

Supplementary information:

This is the first time that the Court has reviewed ordinary constitutional law. The final decision is expected in
autumn (press release of the Court of 19 March 2001).

Cross-references:

- Decision of 11.03.1999 (B 1625/98); see Bulletin 1999/1 [AUT-1999-1-002];

- Decision of 29.06.2000 (G 175-266/99); see Bulletin 2000/2 [AUT-2000-2-005];

- Decision of 30.09.1999 (G 44-46/99).

Languages:

German.

AUT-1998-3-009 16-12-1998 B 1172/98

a) Austria / b) Constitutional Court/ ¢) /d) 16-12-1998 / e) B 1172/98 / f) / g) to be published in Erkenntnisse
und Beschliisse des Verfassungsgerichtshofes (Official Digest) / h) CODICES (German).

Keywords of the Systematic Thesaurus:

1.3.5.13 Constitutional Justice - Jurisdiction - The subject of review - Administrative acts.
39 General Principles - Rule of law.
3.22 General Principles - Prohibition of arbitrariness.
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4.13 Institutions - Independent administrative authorities.

5.3.13.3 Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Access to courts.

5.3.13.6 Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Right to a hearing.

Keywords of the alphabetical index:
Decree, validity / Minimum standard, rule of law.

Headnotes:

An administrative decree establishing the dominant position of undertakings which is based on proceedings
initiated and conducted solely by the registration office of the competent authority and on the report of the
evidence taken as well as the draft decree delivered by the registration office of the authority in question fails
to meet the minimum standards of the rule of law.

Summary:

The Telecom-Control company, of which the shares are held by the Federation, was established by the
Telecommunications Act 1997 (TKG) in order to safeguard market regulation insofar as such matters are not
within the jurisdiction of the Telecom-Control Commission. The Commission's tasks are stipulated in Article
111 TKG and comprise granting of licences, establishing the dominant position of undertakings and defining
the conditions of network interconnection. The Telecom-Control Commission is an independent administrative
authority equivalent to a tribunal composed of three members and of which the chairman is a judge. The
decisions of the Telecom-Control Commission are not subject to appeal but can be brought before the
Constitutional Court. It is Telecom-Control which conducts the management of the Commission, acting as a
kind of registration office. In this connection, the staff of Telecom- Control is subject to the instructions of the
Commission's chairman or of one of its other members.

A stock company lodged a complaint against a decree of the Telecom-Control Commission, questioning the
validity of a decree affecting it and claimed that the decree establishing the complainant's dominant position in
the mobile telephone market and in the provision of network interconnection service violated the
complainant’s right to be heard by a court as the decree affected «civil rights and obligations» within the
meaning of Article 6.1 ECHR. Beyond that, the complaint alleged that an unconstitutional provision had been
applied (Article 33 TKG).

As to Article 6.1 ECHR the Court clarified that the complainant, who had not even asked for a hearing during
the proceedings, had thus waived this right. With regard to the facts, the Court noted that the Telecom-
Control Commission had neither initiated the proceedings nor at any stage of the proceedings asked
questions, taken evidence or determined the objective and the purpose of the proceedings. On the contrary, it
was the registration office (Telecom-Control) which conducted the proceedings, collected data and took
evidence. The Commission simply took note of the report on the evidence. Without further discussion the
Commission had signed the decree drafted by Telecom-Control. Contrary to the complainant's view, the Court
found there was no doubt that the authentic copy - certified by the manager of Telecom-Control, and of which
the original was signed by the chairman of the Commission - was a valid decree.

Regarding the significance of the Telecom-Control Commission's jurisdiction for which the legislator had
established the Commission as an independent authority (tribunal) and regarding the importance of the
questions raised in the proceedings, the Court stated that the Commission's method of conducting its
proceedings amounted to arbitrariness. The Court overruled the decree insofar as it concerned the
complainant.
Languages:
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German.

AUT-1998-2-005 24-06-1998 G 31/98,
G 79/98,
G 82/98,
G 108/98

a) Austria / b) Constitutional Court / ¢) / d) 24-06-1998 / e) G 31/98, G 79/98, G 82/98, G 108/98 / f) / g) to
be published in Erkenntnisse und Beschliisse des Verfassungsgerichtshofes (Official Digest) / h) CODICES
(German).

Keywords of the Systematic Thesaurus:

39 General Principles - Rule of law.

5.1.1.3.1 Fundamental Rights - General questions - Entitlement to rights - Foreigners - Refugees and
applicants for refugee status.

5.3.11 Fundamental Rights - Civil and political rights - Right of asylum.

5.3.13.26  Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Right to have adequate time and facilities for the preparation of the case.

Keywords of the alphabetical index:
Time-limit for appeal, reduction / Effective remedy.

Headnotes:

A statute which gave refugees whose requests for asylum were rejected on the grounds of their entering the
country through a secure third country only two days to lodge an appeal does not meet the requirements of
the rule of law.

Summary:

The Autonomous Federal Refugee Authority (Unabhédngiger Bundesasylsenat) had filed several applications
to overrule a specific part of Article 32.1 of the Asylum Act 1997 (Asylgesetfz 1997) alleging that it was
unconstitutional for two reasons:

1. Under Article 63.5 of the General Administrative Procedure Act (Allgemeines
Verwaltungsverfahrensgesetz 1991) an appellant is given two weeks to lodge an appeal. The federal
legislator, who is empowered by Article 11.2 of the Constitution to vary the general rules of administrative
procedure if required by the matter to be regulated, did not act in accordance with this authorisation when
shortening the time for appealing in the Right to Asylum Act 1997.

2. The cutting down to two days of the period for filing an appeal in the complex matter of requests for
asylum is contrary to the rule of law. According to the Court's case-law on the rule of law any means of
legal redress must grant a minimum of effectiveness to the appellant. This guarantee was contradicted by
the impugned statute.

Following essentially the reasoning of the applications, the Court annulled the relevant parts of the challenged
law. Beyond that, the Court specified that the time for appealing may be shortened by the (federal) legislator
as long as the appellant has enough time to contact professional consultants in order to be able to understand
the substantive and procedural background of the rejecting decision and to be able to lodge a sufficiently
founded appeal against it. The Court added that a period of a week for filing an appeal would meet the
requirements of the rule of law granting a minimum of de facto efficiency to refugees.
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Supplementary information:

The annulment and the Court's additional remark led to an immediate attempt of some members of parliament
to amend the annulled provision by cutting the time-limit in question down to one week. However, this initiative
did not pass Parliament. Due to the Court's judgment and the fact that the legislator has not enacted another
Statute, refugees like almost any other appellants have two weeks to lodge an appeal.

Legal norms referred to:

Articles 11.2 and 140 of the Constitution.

Languages:

German.

BLR-2002-B-004 27-09-2002 J-146/02

a) Belarus / b) Constitutional Court / ¢) / d) 27-09-2002 / e) J-146/02 / f) / g) / Vesnik Kanstytucijnaga Suda
Respubliki Belarus (Official Digest), no. 4/2002 / h)

CODICES (Russian, English)..

Keywords of the Systematic Thesaurus:

1.6.7 Constitutional Justice - Effects - Influence on State organs.

3.20 General Principles - Reasonableness.

5.3.6 Fundamental Rights - Civil and political rights - Freedom of movement.

5.3.10 Fundamental Rights - Civil and political rights - Rights of domicile and establishment.

Keywords of the alphabetical index:

Citizen, traveling abroad, right, limitations / Passport, note, obligatory / Tax, passport, authorisation to leave
the country.

Headnotes:

The right of nationals to move freely, to leave the country and to return to it without hindrance is guaranteed
by Article 30 of the Constitution and Article 3 of the International Covenant on Civil and Political Rights. This
means that each national is an unconditional bearer of this constitutional right. Furthermore, restrictions on
the temporary departure of certain nationals abroad are possible only in strict conformity with the
requirements of the Constitution and must be consistent with the principles and purposes of a democratic
state governed by the rule of law, and must be proportionate to the values guaranteed by the Constitution,
under which the supreme values of society and the State are the individual, his or her rights and freedoms,
and the guarantees of their realisation (Article 2 of the Constitution).

Summary:

The case was initiated by the Constitutional Court on the basis of a constitutional motion filed by the House of
Representatives of the National Assembly and concerned the verification of the constitutionality of Article 6.2
of the Law on the Procedures Governing the Departure from and Entry into the Republic of Belarus of
Citizens of Belarus ("the Law") and other binding enactments, with regard in particular to the requirement that
an authorisation valid for five years be inserted in the passports of citizens of Belarus leaving the country
temporarily.
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Having analysed the relevant provisions of the Constitution, the Law and international legal instruments, the
Court concluded that the question of the collection by the state of a fee for the examination of requests for
permission to leave Belarus, which was the aim of the proposal of the House of Representatives, was within
the competence of the authorised bodies, i.e. the National Assembly and the Government, which were
competent to resolve fairly the issues of the collection of fees on behalf of the state, the amount of such fees,
the procedure for their collection and the conditions of their payment.

The Court found that the provisions in question, which provided for the insertion of an authorisation in the
passport of a national of Belarus who was temporarily leaving the country, were not fully in line with the
Constitution, since the insertion of such an authorisation was required for all citizens of Belarus wishing to
leave the country temporarily. This infringed upon the rights of the absolute majority of nationals, who were
not subject to any limitations on their right to depart.

The Court deemed that the most reasonable approach, which would allow nationals of Belarus more fully to
realise the right, enshrined in Article 30 of the Constitution, to move freely and choose their place of residence
within Belarus, would be to establish a procedure under which a civil passport which met the relevant
international standards could be used for travel abroad without the insertion of an authorisation. For this
reason the Court instructed the Council of Ministers and other state bodies competent to resolve the
above-mentioned issues to take the appropriate measures.

The National Assembly was ordered to consider the improvement of the provisions of the Law. The need to
revise and elaborate the list of limitations on the temporary departure of nationals from Belarus was also
emphasised.
Languages:

Russian, English (translation by the Court).
BLR-2001-B-005 25-04-2001 D-115/200

a) Belarus / b) Constitutional Court / ¢) / d) 25-04-2001 / e) D-115/2001 / f) / g) Vesnik Kanstytucijnaga Suda
Respubliki Belarus (Official Digest), no. 2/2001 / h) .

Keywords of the Systematic Thesaurus:
1.6.7 Constitutional Justice - Effects - Influence on State organs.
39 General Principles - Rule of law.

5.3.13.13  Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Trial/decision within reasonable time.

Keywords of the alphabetical index:

Offence, customs, penalty / Customs, clearance, effectiveness / Confiscation, term, condition.

Headnotes:

Judicial practice that excludes the possibility of abrogating or revising judicial rulings on the termination of
proceedings in cases of administrative customs offences is at variance with the requirements of the legislation
on administrative offences.

The failure to apply the relevant provisions of the Administrative Code, as regards proper customs clearance
of imported goods, constitutes a real threat for the economic and financial system of the country, its economic
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security, public health and even the life of citizens (for example, through the importation of low quality goods),
and prevents the achievement of other socially significant goals of a state governed by the rule of law that
are enshrined in the Constitution.

One of the principles of a state governed by the rule of law is not only the protection of individuals by law but
also fairness, which is expressed in the inevitability of liability for offences committed and in the proportionality
between the punishment and the offence committed.

Summary:

The conformity with the Constitution of Article 37 of the Administrative Code ("the Code") was examined on
the basis of Articles 40, 116.1 and 125 of the Constitution, Articles 7 and 11 of the Law on the Constitutional
Court and Article 35 of the Law on the Prosecutor's Office, on the basis of the constitutional motion of the
Prosecutor-General of Belarus.

The Prosecutor-General noted that when exercising supervision over the legality of the examination of
administrative cases by the courts it is in many instances established that the requirements of the relevant
legislation are violated in the handing down of rulings of the courts of law on customs offences under
administrative law (i.e. administrative, rather than criminal, customs offences). Appeals by public prosecutors
against those rulings often find no satisfaction. A judicial practice has been established that erroneously
excludes the possibility of quashing or revising judicial rulings terminating proceedings in cases of customs
offences under administrative law, contrary to the requirements of Article 37.3 of the Code.

The Court analysed various provisions of the Constitution, the Code, a resolution of the Plenum of the
Supreme Court which deals with the specified issues, and a number of cases on customs offences under
administrative law examined by the courts of law. The Court concluded that the practice of the courts of law
with respect to the examination of such offences is inconsistent and is at variance with the Constitution and
with the law due to non-observance of the requirements of Article 37.3 of the Code. Under that provision,
whereas a time-limit applies for the initiation of proceedings against customs offenders, no such time-limits
apply to the confiscation of goods that are direct objects of administrative customs offences or to the sealing
off of specially made premises used to conceal goods to avoid clearing customs. These measures shall be
taken irrespective of the time of commitment or revelation of an administrative offence. The Court found that
the failure to apply Article 37.3 of the Code constituted a real threat to the economic and financial system of
the country, its economic security, public health and even the life of citizens (for example, through the
importation of low quality goods), and prevented the achievement of other socially significant goals of a state
governed by the rule of law that are enshrined in the Constitution.

At the same time the Court indicated that the legislative approach providing, on points of fact, for open-ended
liability for administrative customs offences was not in line with the general principles of legal liability, under
which time-limits are usually established after which a person can no longer be held liable for an
administrative offence. For the purposes of securing the rights of citizens, the legislator may thus fix a
maximum time-limit within which the given issue must be resolved.

The Court found that Article 37 of the Code, in so far as it allowed for the confiscation of goods that are direct
objects of administrative customs offences, and the sealing off of specially made premises used to conceal
goods to avoid clearing customs, after the expiry of the time-limits fixed in Article 37.1 and 37.2 of the Code,
was in compliance with the Constitution and with the laws of the Republic of Belarus.

The Court considered the application of a general three-year time-limit for the confiscation of goods or sealing
off of premises to be admissible until the legislator had resolved the issue of setting time-limits for initiating
proceedings for administrative liability.

The Court also pointed out that current judicial practice on the application of Article 37.3 of the Code was
unconstitutional and ordered the Supreme Court to ensure uniformity of judicial practice.

Moreover, the Court ordered the National Assembly to consider the establishment of time-limits within which a
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person who had committed an administrative customs offence may suffer the confiscation of goods that are
direct objects of administrative customs offences or the sealing off of specially made premises used to
conceal goods to avoid clearing customs.

Languages:

Russian, English (translation by the Court).
BEL-2002-3-009 15-10-2002 151/2002

a) Belgium / b) Court of Arbitration / ¢) / d) 15-10-2002 / e) 151/2002 / f) / g) Moniteur belge (Official
Gazette), 10.02.2003 / h) CODICES (French, German, Dutch).

Keywords of the Systematic Thesaurus:

3.2 General Principles - Republic/Monarchy.

3.9 General Principles - Rule of law.

3.24 General Principles - Loyalty to the State.

4.8.3 Institutions - Federalism, regionalism and local self-government - Municipalities.
5.2.2.9 Fundamental Rights - Equality - Criteria of distinction - Political opinions or affiliation.
5.3.19 Fundamental Rights - Civil and political rights - Freedom of opinion.

Keywords of the alphabetical index:

Municipality, councillor, assumption of duties, condition / Oath, political allegiance / Constitutional system,
allegiance.

Headnotes:

In a state governed by the rule of law, the leaders are subject to the law. The oath of allegiance to the King
and of obedience to the Constitution and the laws of the Belgian people must be understood as a solemn
declaration of submission to the rules of the Belgian legal system. These rules make it possible to express a
preference for a regime, but not to disregard the regime in force. The words "allegiance to the King" should be
understood to imply recognition of the monarchy as an institution, which itself derives from the Constitution.
These words have no significance other than that of a promise of allegiance to a constitutional system that a
democracy has chosen.

Summary:

A municipal councillor took the statutory oath when he was appointed to the municipal council. The oath
provided for by law is worded as follows: "l swear allegiance to the King and obedience to the Constitution
and the laws of the Belgian people". He then instituted legal proceedings before the Brussels Court of First
Instance, claiming compensation from the Belgian state for non-pecuniary damage resulting from the fact that,
in order to exercise his mandate, he had had to swear allegiance to the King, which was contrary to the
political opinions he held as a republican. The Court referred a preliminary question to the Court of Arbitration
for a decision concerning the compatibility of Article 80 of the new Municipal Act, which lays down the wording
of the oath, with the constitutional rule concerning equality (Article 10 of the Constitution). The question was a
specific one: Does the obligation of municipal councillors who have other views, and more particularly those
who are republicans, to take an oath of allegiance to the King undermine the principle of equality?

The Court of Arbitration again held that under the constitutional rules concerning equality and
non-discrimination, categories of people in substantially different situations should not, in the absence of
reasonable grounds, be treated identically.
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It then pointed out that the law required that an oath be taken by those taking office and that, as a result,
municipal representatives who were in favour of a republic were at a disadvantage in relation to others since
they were required, if they did not want to forfeit office, to take an oath which might seem contrary to their
convictions. The Court then considered whether there were objective and reasonable grounds for equal
treatment of this kind.

The purpose of the oath was to hear municipal councillors declare solemnly at a public hearing that they
would observe the law of the state in which they were to hold public office. Accordingly, the oath was of as
much interest to those who heard it as to those who took it.

The words "allegiance to the King" should be taken to mean recognition of the monarchy as an institution,
which itself derives from the Constitution. These words had no significance other than that of a promise of
allegiance to the constitutional system that a democracy had chosen.

The Court concluded that the obligation to take an oath of allegiance to the King was not contrary to the
constitutional rule concerning equality.
Languages:

French, Dutch, German.

BIH-2001-3-009 28-09-2001 U 26/01 Request of 25 representatives of the National
Assembly of Republika Srpska for the
evaluation of conformity of the Law on the
Court of Bosnia and Herzegovina (Official
Gazette no. 29/00) with the Constitution of
Bosnia and Herzegovina

a) Bosnia and Herzegovina / b) Constitutional Court / ¢) / d) 28-09-2001 / e) U 26/01 / f) Request of 25
representatives of the National Assembly of Republika Srpska for the evaluation of conformity of the Law on
the Court of Bosnia and Herzegovina (Official Gazette no. 29/00) with the Constitution of Bosnia and
Herzegovina / g) Sluzbeni Glasnik Bosne | Hercegovine (Official Gazette of Bosnia and Herzegovina) 04/02 /
h) CODICES (English).

Keywords of the Systematic Thesaurus:

1.35.5 Constitutional Justice - Jurisdiction - The subject of review - Laws and other rules having the
force of law.

3.3 General Principles - Democracy.

39 General Principles - Rule of law.

4.71 Institutions - Judicial bodies - Jurisdiction.

4.8.8.2.1 Institutions - Federalism, regionalism and local self-government - Distribution of powers -
Implementation - Distribution ratione materiae.

5.3.13.3 Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Access to courts.

Keywords of the alphabetical index:
Distribution of powers, principle / High Representative for Bosnia and Herzegovina / State, institution, new,
establishment / Venice Commission, opinion / Council of Europe, Venice Commission / Legal remedy,

effective.

Headnotes:
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Bosnia and Herzegovina is competent to establish a Court of Bosnia and Herzegovina in order to fulfil its
constitutional obligations, especially deriving from the principles of democracy and the rule of law.
Summary:

The applicants, a group of representatives of the National Assembly of Republika Srpska, requested the
Court under Article VI.3.a of the Constitution of Bosnia and Herzegovina to evaluate the constitutionality of the
Law on the Court of Bosnia and Herzegovina. This law had been enacted by the High Representative for
Bosnia and Herzegovina (High Representative) and published in the Official Gazette of Bosnia and
Herzegovina. It established the Court of Bosnia and Herzegovina and regulated its competences as well as
procedural matters. A working group, chaired by the Ministry for Civil Affairs and Communications, and
composed of members of this Ministry, the Ministries of Justice of the Federation of Bosnia and Herzegovina
and of the Republika Srpska, and of the Office of the High Representative, had previously agreed on a draft
law on a Court of Bosnia and Herzegovina. However, the law had failed to be adopted through the regular
procedure. According to the Office of the High Representative the law corresponded not only to the
constitutional obligation of Bosnia and Herzegovina, expressed in the opinion of the Venice Commission of
the Council of Europe, to establish a Court at state level in Bosnia and Herzegovina, but also to a request of
the Peace Implementation Council.

The applicants claimed that the challenged law violated Article Il of the Constitution of Bosnia and
Herzegovina which regulates the responsibilities of and the relations between Bosnia and Herzegovina and
the Entities. They pointed out that the Constitution of Bosnia and Herzegovina did not provide that a judicial
system is the responsibility of Bosnia and Herzegovina, but that the organisation of the judicial system was
the responsibility of the Entities. Furthermore, they argued that the implementation of the Law on the Court of
Bosnia and Herzegovina required the adoption of a number of laws of substantive and procedural nature for
which there was no legal basis in the Constitution of Bosnia and Herzegovina.

The Court declared the Law on the Court of Bosnia and Herzegovina to be in conformity with the Constitution
of Bosnia and Herzegovina.

With reference to its previous jurisprudence (U 9/00, Bulletin 2000/3 [BIH-2000-3-004], U 16/00, Bulletin
2001/2 [BIH-2001-2-001], and U 25/00, Bulletin 2001/2 [BIH-2001-2-004]), the Court found itself to be
competent to review the challenged law although it had been enacted by the High Representative whose
mandate derived from Annex 10 of the General Framework Agreement for Peace, the relevant resolutions of
the United Nations Security Council and the Bonn Declaration. The Court recalled that while the mandate and
the exercise of the mandate were not subject to the control of the Court, it considered itself competent to
review acts of the High Representative when he substituted the domestic authorities, thereby acting as an
authority of Bosnia and Herzegovina, and the laws enacted by him being, by their nature, domestic laws of
Bosnia and Herzegovina.

The Court found that the challenged law did not violate Article Ill.3.a of the Constitution of Bosnia and
Herzegovina ("All governmental functions and powers not expressly assigned in this Constitution to the
institutions of Bosnia and Herzegovina shall be those of the Entities."). It argued that Bosnia and Herzegovina
needed and therefore was competent to establish a Court of Bosnia and Herzegovina, fundamentally on the
basis of the principles laid down in Article 1.2 of the Constitution of Bosnia and Herzegovina ("Bosnia and
Herzegovina shall be a democratic state, which shall operate under the rule of law and with free and
democratic elections.") and of its internal structure established pursuant to item 3 of the same article. Starting
from there, the Court held, that the Constitution of Bosnia and Herzegovina conferred on Bosnia and
Herzegovina certain responsibilities in order to ensure its sovereignty, territorial integrity, political
independence and international personality (e.g. Articles 1.1, 1.7, lll.1.a, 1ll.5.a, 1V.3.a), the highest level of
internationally recognised human rights and fundamental freedoms (e.g. Article 1l.1 of the Constitution of
Bosnia and Herzegovina as well as Annexes 5-8 General Framework Agreement for Peace) and free and
democratic elections ( Articles IV.2 and V.1 of the Constitution of Bosnia and Herzegovina).

The Court emphasised that apart from the responsibilities enumerated in Article Ill.1 of the Constitution of
Bosnia and Herzegovina, there were other constitutional provisions assigning competences to Bosnia and
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Herzegovina such as Articles 1.7, IV.2 and V.1 of the Constitution as well as Article Il of the Constitution of
Bosnia and Herzegovina. Moreover, the Court drew attention to Article Il.5.a of the Constitution of Bosnia and
Herzegovina which established that Bosnia and Herzegovina should assume responsibility for:

1. such other matters as were agreed by the Entities;
2. matters that were provided for in Annexes 5 through 8 to the General Framework Agreement; and

3. matters that were necessary to preserve the sovereignty, territorial integrity, political independence, and
international personality of Bosnia and Herzegovina, in accordance with the division of responsibilities
between the institutions of Bosnia and Herzegovina, and that additional institutions could be established
as necessary to carry out such responsibilities.

The Court especially pointed out that Bosnia and Herzegovina and both Entities should ensure the highest
level of internationally recognised human rights and fundamental freedoms (Article 1.1 of the Constitution of
Bosnia and Herzegovina), and that the rights and freedoms as set forth in the European Convention on
Human Rights were to be applied directly in Bosnia and Herzegovina and should have priority over all other
law (Article 11.2 of the Constitution of Bosnia and Herzegovina). The Court had particular regard to the general
principle of the rule of law being inherent in the European Convention on Human Rights and, more
particularly, to the principles of a fair court hearing and an effective legal remedy (Articles 6 and 13 ECHR).
The establishment of the Court of Bosnia and Herzegovina, the Court argued, could be expected to be an
important element in ensuring that the institutions of Bosnia and Herzegovina acted in conformity with the rule
of law and in satisfying the requirements of the European Convention on Human Rights as regarded fair
hearings before a court and effective legal remedies. Until the Court of Bosnia and Herzegovina would start
functioning, there would have been no possibility in the legal system of Bosnia and Herzegovina to challenge
decisions issued by the institutions of Bosnia and Herzegovina before an organ which fulfilled the
requirements of an independent and impartial tribunal.

The Court also noted that, according to Article VI.3 of the Constitution of Bosnia and Herzegovina, the
decisions of the Court of Bosnia and Herzegovina would be subject to review by the Constitutional Court as to
their constitutionality.

Cross-references:

- Decision of 03.11.2000 (U 9/00), Bulletin 2000/3 [BIH-2000-3-004];

- Decision of 02.02.2001 (U 16/00), Bulletin 2001/2 [BIH-2001-2-001];

- Decision of 23.03.2001 (U 25/00), Bulletin 2001/2 [BIH-2001-2-004].

Languages:

Bosnian, Croat, Serb (translations by the Court).

CR0O-1998-1-007 31-03-1998 U-1-762/19!
18 others

a) Croatia / b) Constitutional Court/ ¢) / d) 31-03-1998 / e) U-1-762/1996, 18 others / f) / g) Narodne novine
(Official Gazette), 48/1998, 995-1005 / h) .

Keywords of the Systematic Thesaurus:

1.6.2 Constitutional Justice - Effects - Determination of effects by the court.
3.9 General Principles - Rule of law.
5.2.1.1 Fundamental Rights - Equality - Scope of application - Public burdens.

5.3.39.3 Fundamental Rights - Civil and political rights - Right to property - Other limitations.
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5.4.13 Fundamental Rights - Economic, social and cultural rights - Right to housing.

Keywords of the alphabetical index:
Tenant, right / Housing, lease.

Headnotes:

The obligation of an owner of a dwelling to provide a lessee with another adequate dwelling in cases of
cancelled lease contract is an unconstitutional restriction of the right of property, the rule of law and equality.

The consent of an owner of a dwelling for the dweller's absence from the dwelling, and disregard of the fact
that there might exist justifiable reasons for the absence of the lessee and his family from the dwelling, is an
unconstitutional restriction of freedoms and rights.

A provision which finds relevant the absence of a lessee from the dwelling during the period before the Lease
of Dwellings Law became valid has a disguised retrospective effect introduced unconstitutionally.

The legal provision which makes cancelling of a lease contract dependent on the will of a unit of local
government or the City of Zagreb, and is insufficiently determined and inadequate to function is not in
compliance with the rule of law.

Summary:

In the procedure of review of the Lease of Dwellings Law four provisions of the Law were repealed; proposals
disputing the constitutionality of the other 13 provisions were not accepted. The repealed provisions stated
that the

a. lease of a dwelling may be cancelled only if the lessor provides a lessee with another dwelling, under
conditions which are not less favourable to the lessee;

b. the right to a protected rent does not belong to a lessee who, without the consent of the owner of the
dwelling, together with the members of his family household, did not use the dwelling for a period longer
than the last 6 months before the Lease of Dwellings Law became valid;

c. a lease contract with a protected lessee who receives social allowance or is older than 60 may be
cancelled only where a local government unit or the City of Zagreb provides him/her with another
adequate dwelling for which the protected rent is paid and the lessee can afford it;

d. a lease contract with a protected lessee may be cancelled only where the lessor provides a lessee with
another dwelling, under conditions which are not less favourable to the lessee.
Supplementary information:

In connection with two of the repealed provisions a. and d. the Court determined that its decision shall not
produce any effects for a period of 6 months after the day of the publication of the decision (published on 6
April 1998).

Languages:

Croatian.

CRO-1998-1-005 25-02-1998  U-III-1238/
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a) Croatia / b) Constitutional Court / ¢) / d) 25-02-1998 / e) U-111-1238/1997 / f) / g) Narodne novine (Official
Gazette), 43/1998, 899-901 / h) .

Keywords of the Systematic Thesaurus:

232 Sources of Constitutional Law - Techniques of review - Concept of constitutionality dependent
on a specified interpretation.

3.9 General Principles - Rule of law.

3.10 General Principles - Certainty of the law.

51.3 Fundamental Rights - General questions - Limits and restrictions.

Keywords of the alphabetical index:
Family member, interpretation / Family, blood relation.

Headnotes:

Application of a legal norm which concerns a right of a person may not be interpreted by courts in a way that
their interpretation introduces more restrictions for the subject than the legislator prescribed, otherwise legal
certainty and the rule of law are violated.

Summary:

The interpretation in question concerned «closer members of a family» and whether they included a
grandmother. The question arose in connection with free days which an employee asked for in case of his
grandmother's death. The courts denied his right stating that «closer members of a family» include a spouse,
children and parents.

The action was found justified and the case returned for renewal of procedure.

According to the law relevant for the case, «closer members of a family» are, among others, blood relations of
direct line of succession in ancestry, in linea recta. The Court held that the legislator did not specify the level
of blood relationship when regulating the right of employees in case of death of blood relations in direct line
and that therefore the provision should be interpreted as implying all blood relations in direct line.
Languages:

Croatian.

CR0O-1997-1-002 29-01-1997 U-1-697/19!

a) Croatia / b) Constitutional Court / ¢) / d) 29-01-1997 / e) U-1-697/1995 / f) / g) Narodne novine (Official
gazette), 11/1997, 678-683 / h) CODICES (Croatian, English).

Keywords of the Systematic Thesaurus:
3.10 General Principles - Certainty of the law.

5.2.2 Fundamental Rights - Equality - Criteria of distinction.
5.3.39.4 Fundamental Rights - Civil and political rights - Right to property - Privatisation.

Keywords of the alphabetical index:
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Flat, privatisation / Property, socially owned / Privatisation, pricing.

Headnotes:

If the legislator establishes differences among subjects who are in the same position, these differences must
be objectively founded and acceptable from the point of view of the Constitution.

There is no constitutional ground for differences between buyers of flats on the basis of the legal entity which
is the seller of the flat - whether it is the state or other subjects - or the way in which the flats were acquired in
the first place.

The State, when it sells the same commodity as other sellers - namely flats burdened by rights of tenants who
live in them - should not be in a position essentially different from the position of other sellers.

The legal provision which defines a flat as adequate if one person is allocated one room with a surface up to
17 square metres is insufficiently precise to be consistent with the principles of the rule of law and legal
certainty.

Summary:

In this case nine provisions in the Law on Amendments to the Law on the Sale of Flats with Tenancy Rights
were repealed.

These Amendments changed the position of tenants essentially as compared with their position in legal text
before the Amendments.

The Court held that it is possible and sometimes even necessary to introduce differences, but these should be
a result of objectively and legally relevant circumstances, such as different economic conditions, changes of
laws which are being brought into conformity with the Constitution, new laws concerning ownership and the
land register, improved care for war invalids or changes of stability of domestic currency.

Acts regulating the sale of flats to tenants who live in them are transitional regulations through which the state
changes its legislation to bring it into conformity with the Constitution which has eliminated socially owned
property and tenancy rights based on such property. This privatisation is carried out through the sale of flats
under more favourable conditions than market ones, because the majority of tenants would not be able to buy
the flats they live in at the market prices.

Languages:

Croatian, English (translation by the Court).
CR0O-1994-3-021 17-10-1994 U-111-418/1!

a) Croatia / b) Constitutional Court / ¢) / d) 17-10-1994 / e) U-1-418/1994 / f) / g) Narodne novine (Official
Gazette), 76/1994 / h) .

Keywords of the Systematic Thesaurus:

2222 Sources of Constitutional Law - Hierarchy - Hierarchy as between national sources - The
Constitution and other sources of domestic law.
3.9 General Principles - Rule of law.
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Keywords of the alphabetical index:
Political prisoner.

Headnotes:

The allegation that a law will provoke partiality in its application is not relevant in proceedings in which the
Constitutional Court reviews the constitutionality of a legislative act. In such proceedings, the Court does not
deal with the application of a law, but decides on the conformity of a law with the Constitution.

A legal definition, if precise enough, does not violate the rule of law principle.
Summary:

The ruling of the Court did not accept the motions to review the constitutionality of a provision in the act on the
rights of former political prisoners. The provision in question determines who is to be considered a former
political prisoner and under which conditions the status of former political prisoners is to be obtained.
Languages:

Croatian.

CZE-2004-1-003 11-02-2004 Pl. US The obligation to provide information
31/03

a) Czech Republic / b) Constitutional Court / ¢) Plenary / d) 11-02-2004 / e) PI. US 31/03 / f) The obligation to
provide information / g) Shirka zakonu (Official Gazette), no. 105/2004 / h) CODICES (Czech).

Keywords of the Systematic Thesaurus:

239 Sources of Constitutional Law - Techniques of review - Teleological interpretation.
3.10 General Principles - Certainty of the law.

3.12 General Principles - Clarity and precision of legal provisions.

3.13 General Principles - Legality.

3.16 General Principles - Proportionality.

3.17 General Principles - Weighing of interests.

3.22 General Principles - Prohibition of arbitrariness.

5.3.24 Fundamental Rights - Civil and political rights - Right to information.

5.3.25.1 Fundamental Rights - Civil and political rights - Right to administrative transparency - Right of
access to administrative documents.

Keywords of the alphabetical index:
Information, classified, protection / Information, obligation to provide / Information, denial.

Headnotes:

Neither legal certainty nor predictability of acts of public power is such that it may be placed above other
components of the concept of a "democratic state enjoying the rule of law". The protection of the interests of
the Czech Republic as a sovereign state is one of the values protected by the Constitution. In cases of
potential conflict, while ensuring the effective protection of the state's interests, the lawmakers, as well as the
government, should optimise the functioning of the checks and mechanisms protecting both values, and
minimise as much as possible the scope for potential arbitrariness in acts of public power.
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Summary:

The applicant, the Ombudsman, asked the Constitutional Court to strike out a particular section in the
schedule to the Governmental Decree implementing the Act on the Protection of Classified Information,
alleging that that section conflicted with the provisions of the Act, as well as with the Constitution and the
Charter of Fundamental Rights and Basic Freedoms. The Ombudsman acted within the framework of the
application of X. against the Ministry of Foreign Affairs, which kept its human rights policy secret.

The Act on the Protection of Classified Information generally defines classified information as any fact whose
unauthorised use could harm the interests of the Czech Republic, and lists the areas in which such classified
information may be found.

The Act expressly presumes that the meaning of the term "classified information" would be specified by
means of a governmental decree setting out a detailed list of facts that may be classified. In accordance with
Governmental Decree no. 246/1998 Coll., aside from the facts expressly listed therein, "sensitive political,
security and economic information in the area of international relations" may also be kept secret. The
applicant stated that the wording of that provision duplicated and unnecessarily repeated the statutory
provision, was not specific and enabled any information to be kept secret. The applicant submitted that by
issuing the said decree, the Government had acted in breach of Article 78 of the Constitution, pursuant to
which the Government is authorised to issue decrees for the implementation of an act within the limits set out
by the act in question. The applicant was of the opinion that by issuing that decree, the government had
overstepped the limits set out by the Act on the Protection of Classified Information, a situation that might
amount to an unconstitutional interference with the right to information. According to the applicant, the
impugned provision was in conflict with the constitutional principles of legal certainty and predictability of acts
of public power.

The Constitutional Court requested the opinions of the Government of the Czech Republic, the Ministry of
Foreign Affairs and the National Security Agency. Although the Government admitted that there was
duplication, it found no inherent conflict in the impugned provision. The Government stated that the only
prerequisite for particular information to become classified was that its disclosure could jeopardise the
interests of the Czech Republic. According to the Ministry of Foreign Affairs, the incorporation of a more
general provision into the list of classified information was absolutely necessary. The National Security
Agency stated that to a certain extent, the list of classified information served for only for the purposes of
orientation.

The Constitutional Court found that the impugned government decree had been adopted and issued in the
manner prescribed by the Constitution. Consequently, the Court proceeded to an examination of the merits.

The Constitutional Court has previously accepted the principle of a more relaxed relationship between laws
and decrees, deeming that priority in terms of constitutional legitimacy is the harmony between the meaning
and purpose of the law as a whole. One of the main objectives of the Act on the Protection of Classified
Information is the protection of the interests of the Czech Republic. The application of the method of
teleological interpretation led to the conclusion that the purpose of that law was to ensure, through legal
means, that all facts that may be in conflict with the interests of the Czech Republic be kept secret, i.e.,
including new facts that had yet to be included in the existing lists.

The Constitutional Court referred to the principle of reasonableness, which is another manner of expressing
the concept of optimisation. A reasonable restriction of predictability (legal certainty) is one that can still
ensure the effective realisation of the purpose of the Act on the Protection of Classified Information. In
drawing up the list of classified information, the Government needed to strike the optimal balance between the
conflicting requirements of accuracy and specificity on one hand and making an indicative list on the other. To
that end, the Government responded by introducing the provision in question.

The Constitutional Court found that the degree of legal uncertainty and unpredictability resulting from the list
of classified information was reasonable.
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The applicant further complained that the governmental decree could be used to classify information in such a
way that an unconstitutional interference with the right of information might occur. The Constitutional Court
noted that the room for administrative discretion given by the law might be abused in specific situations to
arbitrarily and wilfully keep certain information secret; however, should such a situation arise, the legal system
provides for the right to seek protection of one's right to information through the means provided for in the Act
on Free Access to Information. According to that Act, a refusal to grant access to such information may be
subject to review by an ordinary court, and subsequently by the Constitutional Court.

In light of the above, the Constitutional Court dismissed the application.

According to a dissenting opinion, the application made by the Ombudsman might be deemed to constitute an
application for the introduction of proceedings for a "specific review of legal regulations". From a
constitutional-law perspective, the impugned regulation should be examined in light of an interference with the
right to seek and disseminate information, the violation of which being the primary reason for initiating of
proceedings before the Constitutional Court.

Languages:

Czech.
CZE-2003-3-014 11-11-2003 IV 525/02 Proceedings before a body of public power

a) Czech Republic / b) Constitutional Court / ¢) Fourth Chamber / d) 11-11-2003 / e) IV 525/02 / f)
Proceedings before a body of public power / g) /h) ..

Keywords of the Systematic Thesaurus:

1.3.1 Constitutional Justice - Jurisdiction - Scope of review.
3.10 General Principles - Certainty of the law.
5.3.39 Fundamental Rights - Civil and political rights - Right to property.

Keywords of the alphabetical index:
Legitimate expectation, protection / Decision, judicial, modification.

Headnotes:

In proceedings before a body of public power, each applicant has a legitimate expectation that if he/she acts
in accordance with the law, follows the specific instructions issued by that body, and is successful, that body
will deliver a decision with a real prospect of being enforced.

Courts in a state governed by the rule of law and in one protecting individual human rights and freedoms are
obliged under the Constitution to consider the consequences of their decisions, to take prior actions into
account and not to assess the matter solely on the basis of an isolated interpretation of a particular provision.
Confidence in court decisions and real enforceability of the law are the fundamental non-legal characteristics
of the rule of law.

Summary:

The constitutional complaint concerned a decision by a regional court annulling a district court decision
dealing with an agreement on the transfer of real estate.

According to the regional court, the complaint was not substantiated, and the issue raised was not one that
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could be the subject of a constitutional complaint.

The third party contended that the attorney who had represented the complaint should have drawn her
attention to the discrepancy.

The constitutional complaint was allowed.

An assessment of the constitutional legitimacy of an interference with fundamental rights and freedoms by a
body exercising public powers consists of the following elements. First, the Constitutional Court must assess
the constitutional legitimacy of the legal rule applied. Then, the Court must assess whether the interference
complies with an interpretation that conforms to the Constitution and constitutional procedural law. Finally, the
Court must assess the application of substantive law.

The Constitutional Court's task is to protect constitutional legitimacy. The Constitutional Court does not
examine the correctness of the application of "simple" law, and may do so only if it also finds a breach of a
fundamental right or freedom. Arbitrariness in the application of a law or an interpretation that seriously
conflicts with the principles of justice constitutes a violation of a fundamental right or freedom.

In the particular case, the Constitutional Court examined whether the interpretation used in the impugned
decision of the ordinary court interfered with the fundamental rights and freedoms guaranteed by the
Constitution.

In order to decide whether the annulment of the court decision that had been varied would conflict with the
complainant's interests, the history of the proceedings had to be considered. The complainant had sought a
transfer of real estate and had taken all the steps available to her to support her claim. The third party had
raised no objection as to the identification and description of the real property in question. An extract from the
property register had used the same identification, description and acreage, and there had been no reason to
doubt its accuracy.

The complainant had identified and described the object of the dispute in accordance with the information
provided to her by the state. During the proceedings before the district court, she had acted in accordance
with the instructions issued by that court. The court had decided on the object of the dispute in accordance
with the information provided by the Land Registry Office, which subsequently declined to enter the
agreement that had been concluded in accordance with the court's instructions in the land register due to a
discrepancy between the actual object of the dispute and its identification number which is a part of the
description of the land. At the complainant's request, the district court then varied the decision, which was
subsequently quashed by the regional court.

According to the European Court of Human Rights, the concept of "possessions" in Article 1 Protocol 1 ECHR
has an autonomous meaning. Therefore, it had to be determined whether the overall circumstances of the
case made the complainant the bearer of a substantive interest protected by Article 1 Protocol 1 ECHR, given
the relevant legal issues and facts, and regardless of the formal classification of the claim under national
legislation (Zwierzynski v. Poland).

When delivering the impugned decision, the regional court had not adequately reflected on the fact that the
complainant had a legitimate expectation that the court always conducts its proceedings in such a way that
where the complainant is successful, the decision is one with a real prospect of being enforced. Whoever acts
in reliance of the information provided by the state is entitled not to have his/her rights injured solely because
the state may have changed (and perhaps clarified or adopted a more desirable form of) the system of the
identification of data it provides to the public. With the entry into force of the decision, the complainant's claim
acquired the nature of property.

The Constitutional Court further examined whether there was an interference with the rights of the third party,
which, contrary to the statutory prohibition, had had himself registered as the owner of the real property in
question during the dispute. The third party had used the same description and identification of the land as
the complainant. To be weighed against the freedom of choice of procedural strategy is the risk that a court
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might be manoeuvred into delivering an unenforceable decision. If in the case in question the third party had
known the correct description and identification and had relied on the decision being unenforceable, the threat
to legal certainty would not have been disproportionate.

In proceedings before a body of public power, each applicant has a legitimate expectation that if he/she acts
in accordance with the law, follows the specific instructions issued by that body, and is successful, that body
will deliver a decision that has a real prospect of being enforced.

The case dealt with what was perceived as a general problem of the circumstances under which a court,
which wishes to enforce a right, may correct its written decision in such a way so as to express the court's will
(based on established facts) without jeopardising the principle of legal certainty and the principle of not
substituting other judicial decisions for final judicial decisions that have come into effect. The Constitutional
Court concluded by noting that constitutional complaint proceedings might concern any decision of a body of
public power that might have interfered with a fundamental right or freedom.

The Constitutional Court annulled the impugned decision of the regional court.

Cross-references:

European Court of Human Rights:

- Judgment of 19.06.2001 in case of Zwierzynski v. Poland, Reports of Judgments and Decisions 2001-VI.

Languages:

Czech.

CZE-2003-3-013 09-10-2003 V. US Public power
150/01

a) Czech Republic / b) Constitutional Court / ¢) Fourth Chamber / d) 09-10-2003 / e) IV. US 150/01 / ) Public
power /g) /h) ..

Keywords of the Systematic Thesaurus:

1.3.1 Constitutional Justice - Jurisdiction - Scope of review.

1.3.4.1 Constitutional Justice - Jurisdiction - Types of litigation - Litigation in respect of fundamental
rights and freedoms.

1.3.5.13 Constitutional Justice - Jurisdiction - The subject of review - Administrative acts.

1.4.4 Constitutional Justice - Procedure - Exhaustion of remedies.

1.5.4.4 Constitutional Justice - Decisions - Types - Annulment.

3.9 General Principles - Rule of law.

3.10 General Principles - Certainty of the law.

46.2 Institutions - Executive bodies - Powers.

5.3.14 Fundamental Rights - Civil and political rights - Ne bis in idem.

5.3.38 Fundamental Rights - Civil and political rights - Non-retrospective effect of law.

Keywords of the alphabetical index:

Powers, transfer, public law contract / Administrative act, constitutional review / Executive body, competence,
transfer / Good faith, protection / Administrative act, presumption of correctness.

Headnotes:
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One of the elements on which the exercise of public power in a democratic state governed by the rule of law
is based is the principle of an individual's good faith in the correctness of acts of public authorities and the
protection of good faith in rights acquired through acts of public authorities. The principle of good faith
operates directly at the level of a subjective fundamental right as the protection of that right. At the objective
level, it operates as the principle of the presumption of correctness of acts of public authorities.

The powers vested in a government agency are to be viewed as an expression of state power. Competences
are specific delineations of issues in the exercise of powers. The competences of bodies exercising public
power are set out by law. Where a body exercises competences delegated by way of an agreement over a
matter concerning an individual and resolves the matter by way of an individual act, and where that individual
acts in good faith on the correctness of that legal act and on the rights acquired, it is of primary importance to
protect the individual's good faith in the correctness of acts through which public power is exercised vis-a-vis
that individual.

Summary:

In 1993, the Social Security Department of the Ministry of the Interior ("SSD MI") delivered a decision on the
service benefit of the complainant. The director of the Security Intelligence Service ("SIS") ruled in two
decisions in 2000 that the complainant was not entitled to that benefit. The complainant filed a constitutional
complaint against the decisions of the SIS director, alleging a failure to respect the principles of the
presumption of correctness of a legal act and ne bis in idem.

The SIS director sought dismissal of the complaint on the ground that he had acted in compliance with the
law.

The SSD MI claimed that it had taken a decision on the complainant's request pursuant to an agreement
between the SIS and SSD Ml.

The Constitutional Court held that Section 75.2 of the Constitutional Court Act applied even though the
complainant had not exhausted all remedies available under law to protect his rights. The complaint contained
general issues that went beyond the interests of the complainant in the particular case (differences in
case-law, multiple categories of persons involved) and had been filed within the statutory limitation period.

One of the elements on which the exercise of public power in a democratic state governed by the rule of law
is based is the principle of an individual's good faith in the correctness of the acts of public authorities.
Consequently, the nature of the original decision on the service benefit and its impact on the complainant's
legal rights were relevant.

Administrative law theory does not strictly differentiate between invalidity caused by lack of jurisdiction on the
part of the administrative body issuing the defective act and non-existence of such an act caused by a lack of
powers on the part of the issuing body. Concerning non-existent acts, they need to be annulled in the interest
of legal certainty, and the principle of protection of rights acquired in good faith must be taken into
consideration.

The Constitutional Court heard and determined a similar constitutional complaint on the service benefit in
Resolution 1. US 164/01. The Court held that state power may only be exercised in cases and within
boundaries set by law, and in a manner prescribed by law. No "agreement" is relevant because such an
agreement cannot establish by law the powers of the Ministry of Interior over the matter. In the particular
case, a body that had not been authorised to do so by law delivered the first decision. From a legal
perspective, such a decision is non-existent, as it has been delivered by a body without authorisation to do so.
Such a defect is so serious that no decision is deemed to exist.

The same body that had delivered the decision in the above-mentioned resolution delivered the original
decision in the constitutional complaint before the Court. The fourth senate stated that strict differentiation
between powers and competences had to be insisted on. Powers of state bodies are deemed to mean the
very exercise of the state power in the relevant form (i.e., laying down rules or making individual decisions),
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while competences are specifically and substantively defined issues involved in the process of the exercise of
powers. According to the fourth senate, the agreement made between the SIS and the Ministry of Interior
concerned a transfer of competences. The act under review was defective because a body lacking the
requisite competences had issued it, even though it was not a body lacking powers. Before such an act is
annulled, it must first be subjected to the requisite review governed by the rules of due process. Otherwise,
that act may still have consequences for the legal rights of the entity concerned. At the objective level, that
conclusion is based on the principle of the presumption of correctness of the acts of public authorities, while
at the subjective level, that conclusion is based on the protection of the good faith of individuals in that
correctness and the protection of rights acquired in good faith.

The SIS had entered into an agreement with the SSD MI on the handling and processing of service benefit
issues, thereby transferring its statutory competence to the SSD MI. The competences of bodies exercising
public power are defined by law, and no deviation is possible by way of an agreement between bodies, unless
the law expressly provides for the conclusion of such a public law contract. It was inadmissible for the SIS to
transfer competences entrusted to it by law to another public authority. However, where a body of state
exercises competences that have been transferred in such a way over a matter concerning an individual, and
that matter is resolved by an individual legal act, and that individual acts with good faith on the correctness of
that legal act and on the rights acquired, the situation must be viewed differently. In such cases, the protection
of an individual's good faith in the correctness of acts of public authorities becomes primary, provided that the
public authorities have the requisite democratic legitimacy.

Given the requirement that acquired rights be interfered with as little as possible, decisions with ex tunc effect
are not always appropriate. In some cases, it may place the person involved in an impossible position,
especially where the decision or the decision that has been varied is in that person's favour and he/she has
used the authority conferred by the decision in other relations as well. The damage (material and other) may
be disproportionate, and a decision remedying one instance of unlawfulness may result in another where the
decision-making body fails to ensure that rights acquired in good faith are affected as little as possible.
Therefore, if the circumstances and the applicable provisions of law permit, it is sometimes better to use the
method of varying a decision with ex nunc effect.

The Constitutional Court is not a higher instance vis-a-vis administrative bodies. It does not examine the
overall lawfulness or correctness of impugned administrative decisions, and the Court may only interfere with
those bodies' decision-making by way of a cassation decision where it finds a violation of a fundamental right
of the complainant.

The impugned decisions interfered with the complainant's fundamental rights. The body taking the decisions
breached the provisions of the Charter at the objective level.

The Constitutional Court did not examine the case from the point of view of substantive law. It noted that the
criteria expressed in the European Court of Human Rights decision of 26 November 2002 in application no.
36541/97 in Buchen v. CR could not be disregarded.

The Constitutional Court therefore annulled the impugned decisions of the SIS director.

Cross-references:

European Court of Human Rights:

- Judgment of 26.11.2002 in case of Buchen v. CR (not published).

Languages:

Czech.

CZE-2003-2-009 11-06-2003 PL. collective agreement
US40/02
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a) Czech Republic / b) Constitutional Court / ¢) Plenary / d) 11-06-2003 / e) Pl. US40/02 / ) collective
agreement / g) Sbirka zakonu (Official Gazette), no. 199/2003 / h) CODICES (Czech).

Keywords of the Systematic Thesaurus:

3.9 General Principles - Rule of law.

3.16 General Principles - Proportionality.

3.17 General Principles - Weighing of interests.

46.3.2 Institutions - Executive bodies - Application of laws - Delegated rule-making powers.
54 Fundamental Rights - Economic, social and cultural rights.

54.8 Fundamental Rights - Economic, social and cultural rights - Freedom of contract.

Keywords of the alphabetical index:

Collective agreement, freedom not to join / Collective agreement, application, extension / Collective
agreement.

Headnotes:

Protection of the freedom of contract is an intrinsic part of a democratic legal state. It derives from the
constitutional protection of property rights pursuant to Article 11.1 of the Charter of Fundamental Rights and
Basic Freedoms. The possibility of extending the application of a collective agreement to an ordinary
contractual agreement results in a conflict between property rights pursuant to Article 11 of the Charter of
Fundamental Rights and Basic Freedoms and the public interest in light of Article 6 of the European Social
Charter. The priority of the public interest over property rights must be made conditional to the legitimacy
(representative nature) of the collective bargaining system. Such a measure must be an extraordinary one.
Individual regulations that do not contain a transparent and acceptable rationale and that deprive the
addressees of the option of judicial review are contrary to the principle of the rule of law.

Summary:

A group of MPs brought a proposal for the striking down of a provision governing the extension of the binding
effect of collective agreements in the Collective Bargaining Act.

The Chamber of Deputies, the Senate and the Ministry of Labour and Social Affairs expressed their views on
the proposal. According to the Chamber of Deputies, the extension of the application of a higher-level
collective agreement (that is to say, a collective agreement concluded between sector trade unions and
unions of employers) was not contrary to international treaties binding on the Czech Republic. According to
the Senate, the impugned provision aimed at creating a comparable competitive environment among
employers in similar fields; EU law applied a similar approach.

According to the Ministry, similar provisions of law could be found in many European countries. In the case at
hand, the Ministry requested that the employer concerned state a position to be taken into account in the
decision-making.

The Act had been adopted prior to the date the Constitution came into effect; therefore, the Constitutional
Court examined only its compliance in terms of content with the current constitutional order. Collective
agreements are the outcome of collective bargaining of social partners. The purpose of the provision of law in
question is to ensure social conciliation, to create a mechanism for on-going social communication and
provide a democratic procedure for the resolution of potential conflicts between the employers and
employees.

The complainant raised four objections: those objections concerned the restriction by higher-level collective
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agreements on the contractual freedom of non-participating employers, the lack of judicial protection of such
employers, the indefinite nature of the impugned provisions and the restriction on the freedom of association.
The extension of the application of a higher-level collective agreement amounted to price regulation because
of its general economic nature, as it regulated wages and work conditions of employees. As to the
admissibility of price regulation, the Constitutional Court had laid down a specific constitutional framework in
its previous case-law regarding the legislators. In its award, Pl. US 24/99, the Constitutional Court had ruled
that state regulation had to take into account the possibility of earning profits when setting prices, otherwise
the right to engage in business might be restricted. In its award, PIl. US 3/2000, the Constitutional Court had
accepted price regulation of rents on the basis of the proportionality principle. In awards concerning
agricultural products, Pl. US 5/01 and PIl. US 39/01, the Constitutional Court had stated that the legislator
could restrict contractual freedom on the grounds of public interest, when produce was being launched onto
the market. In the case before the Constitutional Court, the Court reviewed the acceptability of the priority of
public interest arising from the protection of the values safeguarded by Article 6 of the European Social
Charter.

In the assessment of fundamental rights, the criteria of suitability, necessity and significance of the
fundamental rights and public interest in conflict are applied. The Constitutional Court applies the principle of
the minimisation of interference with fundamental rights. The institute of collective bargaining meets the
condition of suitability and necessity. In the assessment of the priority of the public interest over property
rights, the share of contracting parties in a given market and the exceptional nature of such a measure are
relevant. The impugned provision failed to meet the requirement of defining the boundaries of the
representative character of collective bargaining in the assessment of the conflicting fundamental rights and
the public interest. As to the minimisation of the restriction of fundamental rights, it failed to meet the
requirement of the exceptional nature of such measure.

The Ministry is authorised by decree to extend the binding effect of a higher-level collective agreement to
employers who are not party to the relevant employers' associations, provided that they engage in similar
activities, operate under economic and social conditions similar to those of the contracting parties and are
domiciled in the Czech Republic. The Ministry stated in the decree that where higher-level collective
agreements exist, their binding effect is extended to employers listed in the schedule to the decree; i.e., to
specifically listed entities. The practice departed from one of the fundamental material features of the law
(legal regulation), i.e., generality. Arguments favouring that generality are those of division of power, equality
and the right to one's own independent judge. The area of application of law resists the adoption of laws
pertaining to individual cases. The right to a legitimate judge and independent legal protection rules out
individual decrees by the legislators in areas not protected by the principle of "nulla poena sine lege". In that
respect, Article |, Section 9 of the US Constitution sets out that "no bill of attainder or ex post facto law shall
be passed". Individual regulation is in conflict with the principle of the rule of law. The regulation set out above
provides an adequate framework of interpretation to lay down the conditions of extension of the application of
a specific higher-level collective agreement, in view of the analogous position of employers who are party to
employers' unions, and employers who are not.

The wording of the impugned provision did not satisfy the requirement of completeness, as it lacked the
representative character of collective bargaining as well as the particular characteristics of a measure
restricting title, stemming from the maxim of guarantee of the fundamental right to judicial protection. From the
point of view of proportionality, the provision lacked a definition of the boundaries of the representative
character of collective bargaining. By setting such boundaries, the objection regarding the conflict between
the institute of extension of the application of the higher-level collective agreement and the right to free
association ceases to be relevant. The Constitutional Court struck down the impugned provision, effective as
of 31 March 2004.

Supplementary information:

- PI. US 24/99, Bulletin 2000/2, Collection of Decisions and Judgments of the Constitutional Court - vol. 18,
no. 73;

- PI. US 5/01, Collection of Decisions and Judgments of the Constitutional Court - vol. 24, no. 149;
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- PI. US 39/01, Collection of Decisions and Judgments of the Constitutional Court - vol. 28, no. 135;
- PI. US 3/00, Collection of Decisions and Judgments of the Constitutional Court - vol. 18, no. 93.
Languages:

Czech.

CZE-2003-1-003 11-03-2003 I US Party to the proceedings
237/02

a) Czech Republic / b) Constitutional Court / ¢) Second Chamber / d) 11-03-2003 / e) Il. US 237/02 / f) Party
to the proceedings / g) / h) CODICES (Czech).

Keywords of the Systematic Thesaurus:

3.9 General Principles - Rule of law.

3.10 General Principles - Certainty of the law.

3.22 General Principles - Prohibition of arbitrariness.

472 Institutions - Judicial bodies - Procedure.

4.7.9 Institutions - Judicial bodies - Administrative courts.

5.3.13 Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial.

Keywords of the alphabetical index:
Customs, authority, decision / Administrative act, judicial review / Administrative proceedings, parties.

Headnotes:

The fact whether the complainant acted in his/her own name or for and on behalf of the represented person
was crucial to the decision in question, and cannot be deemed to constitute a manifest error in writing or
calculation, or any other manifest error. Typos or errors in sums may constitute a manifest error. The content
of the decision cannot be amended. Such an approach would give rise to substantiated doubts as to whether
the customs authority concerned decided correctly, would imply arbitrariness of its decision and is clearly
contrary to the principle of legal certainty inherent in the term of a "state governed by rule of law".

The administrative court ought to have addressed the complainant's objections in relation to the preceding
administrative decisions. To accept the opinion that the identification of the principal debtor was resolved with
final effect even before the customs authorities rendered their decisions on the assessment of customs debts
of the complainant would result in unforeseeable consequences for all persons incorrectly reported in
customs declarations as customs agents.

Summary:

The complainant lodged a constitutional complaint contesting decisions rendered by the regional court,
customs directorate and customs office. He claims a violation of his fundamental rights.

The Customs Authority assessed duty and VAT payable by the complainant. The complainant argued in an
appeal that he had complied with his obligations under the applicable provisions of the Customs Act, and that
his compliance had been confirmed by the Customs Authority. The appeal was dismissed. The complainant
applied to a regional court that dismissed his motion.

34



Conference on the Role of the Constitution in Building a State Governed by the Rule of Law, Baku, 11-12.11. 2005

Extracts from the CODICES database
of the Venice Commission - www.CODICES.coe.int

The regional court argued for the dismissal of the complaint, as the complainant raised identical objections
therein.

The customs directorate argued for the dismissal the complaint, as the directorate had proceeded in
accordance with the law.

The customs office stated that customs bodies involved in the customs procedure had acted in conformity
with the relevant provisions of the Customs Act.

The power of attorney granted to a driver shows that he is the respective company's employee and is
authorised to conduct customs services business related to import and export of goods. It did not indicate that
the complainant would be authorised to represent the company directly and would thus act in his own name.

The Constitutional Court does not interfere with the decision-making of ordinary courts. It does not assume
the right of review and supervision of their activities, provided that the courts act in accordance with the
substance of Chapter Five of the Charter. Interpretation of legal regulations by ordinary courts may be so
extreme at times that it exceeds the defined boundaries and interferes with one of the fundamental rights
guaranteed by the Constitution, as occurred in the case in question.

In the case at instance, the question is whether the administrative court ought to examine the lawfulness of
administrative decisions. The Court assesses the legality of an administrative decision if such decision was
binding and whether a special procedure may govern its review.

The initial administrative decisions were decisions of release of the goods into the proposed direct transit
regime by virtue of confirmation of TCP's by customs authorities. The decisions in question do not give
grounds and information regarding remedies. Customs procedure is also governed by the principle that all
first-instance decisions of the relevant customs authority may be appealed. Therefore, a due remedy could be
sought even in the case of the confirmed TCP's.

The complainant acted in his capacity as employee and did not consider himself a party to the customs
proceedings. Therefore, he did not avail himself of a remedy. Financial consequences only affected the
complainant after subsequent decisions were delivered.

The customs directorate altered the grounds for their decisions.

The tax administrator amends or cancels upon request or ex officio a tax liability assessed by virtue of a
decision where a manifest error in calculation, writing or otherwise has occurred in the assessment of the tax
liability, in particular where the assessment concerns one and the same kind of tax and taxpayer. This
provision may be applied only in cases of manifest error in data, adequately substantiated by findings
establishing the correct information. The actual factual findings or their analysis that served to establish the
obligation to pay the customs debt cannot be changed.

According to the amended decision, the customs directorate had a power of attorney at its disposal and
clearly subsequently changed its legal analysis of the instrument to make it conform to its decision. Therefore,
this was not a case of making the original decision compliant with the evidence. The fact whether the
complainant acted in his own name or on behalf and for the benefit of the person he represented was crucial
to the decision. The content of the decision cannot be changed. Such an approach would amount to
arbitrariness of decision and is contrary to the principle of legal certainty. The impugned decisions of the
customs directorate are not subject to review.

The proceedings from which the impugned ruling resulted was not fair. The Constitutional Court cannot
accept an exercise of state power that clearly ignores a requirement taken for granted in a state governed by
rule of law, i.e., that the purpose of the law is to yield a fair decision. The administrative court did not give
sufficient consideration to the objections raised by the complainant, and paid insufficient attention in particular
to the fact that the complainant was not a de facto party to the customs proceedings. The Constitutional Court
quashed the contested decisions.
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Languages:

Czech.

CZE-2002-1-001 05-12-2001 l. US Conduct of state authorities
535/2000

a) Czech Republic / b) Constitutional Court / ¢) First Chamber / d) 05-12-2001 / e) I. US 535/2000 / f)
Conduct of state authorities / g) / h) CODICES (Czech).

Keywords of the Systematic Thesaurus:

3.10 General Principles - Certainty of the law.

5.3.13.1.5 Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Scope - Non-litigious administrative proceedings.

5.3.39.4 Fundamental Rights - Civil and political rights - Right to property - Privatisation.

Keywords of the alphabetical index:

Property, private, restitution / Restitution, conditions, citizenship / Restitution, claim, time-limit / Assistance,
obligation.

Headnotes:

The constitutional principle of the rule of law implies that the conduct of the State towards its citizens is in
conformity with obligations it has set for itself, while the citizen, on the basis of legal certainty, has the right to
rely on the trustworthiness of the State when complying with its obligations.

A restitution claim received outside the requisite time-limit should be accepted when the delay is the
consequence of the state's negligence, and when the applicant fulfilled all the conditions set by the law within
the imposed time-limit.

Summary:

In its constitutional complaint the applicant claimed that, by the procedure of public authorities, the applicant's
rights and freedoms guaranteed by the Constitution were violated.

After reviewing the files and considering all the circumstances, the Constitutional Court concluded that the
constitutional complaint was justified. Even though the applicant had made a mistake, the conduct of public
authorities was even more defective. The applicant's restitution claim was rejected due to a failure to comply
with the conditions of citizenship, the certificate of which having not been issued by the competent authority
within the due period of time.

The applicant acquired American citizenship by naturalisation and should have known that acquiring
American citizenship causes the loss of Czechoslovak citizenship. After returning to Czechoslovakia, he
asked for the citizenship again. The District Authority issued a document confirming that his citizenship rights
were not affected; he even acquired an identity card. He applied a restitution claim, which was fully
acknowledged. The applicant took over agricultural property and started to exercise his ownership title.

The applicant's cousin who subsequently disputed the existence of the applicant's citizenship also filed a
claim for the restitution of the same property. The applicant therefore addressed the District Authority with an
application for a certificate of citizenship and was assured that his application would be completed in an
orderly and timely manner so that he could lodge his claim within the due period.
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The applicant relied on the statement of the state authority confirming that he had not been released from his
ties to the state; the subsequent issuance of the identity card and the further procedure of the state authorities
substantiated his belief that he was in conformity with the citizenship conditions for the restitution, and that he
was therefore undertaking steps that were reasonable and sufficient.

He subsequently relied on the administrative authority which should have issued the certificate within the
period of time defined by the Administrative Code: a maximum of 30 days. However, the authority issued the
document as late as 45 days after the filing of the application, which was already after the deadline for the
applicant's application for restitution claim had lapsed. The District Authority had caused this delay even
though the application complied with all requirements and there was no reason to reject the application.
Furthermore, the above circumstance caused the rejection of the claim of the applicant who otherwise
complied with all conditions for the restitution.

The Constitutional Court noted the statement of the District Land Authority in which it pointed out that
following the rejection made in the resolution of the Land Authority, this Authority could not have acted
differently than to observe the previous legal opinion of the Regional Court; at the same time it emphasised
that the Land Authority did not identify itself with this opinion. The Constitutional Court further noted that the
applicant introduced his restitution claim at the time of the effectiveness of the amendment to the law where
one provision orders "the relevant bodies of state authorities... to provide assistance to a person who claims
to be a beneficiary" and "to contribute to the clarification of a matter".

All negative consequences of state negligence would have been remedied if the District Authority had issued
the citizenship certificate to the applicant in time. The fact that the State did not exercise its authority within
the limits set by the law and in a way stipulated by the law was not a result of the applicant's conduct, but of
the State itself; such a law cannot therefore be applied ex post facto as a tool for limiting the ownership title
already previously recognised by the state, to which the protection pursuant to Section 11 of the Charter of
Fundamental Rights and Freedoms is applicable.

In the instant case, the Constitutional Court ascertained the violation of Section 2.3 of the Constitution,
according to which the purpose and objective of the state authority is to serve citizens, as well as of the
provisions of Section 4.4 of the Charter of Fundamental Rights and Freedoms, according to which the use of
provisions regarding limiting fundamental rights and freedoms must be based on their essence and meaning.
Such limitations are not to be used for purposes other that those for which they were established. The
Constitutional Court also noted that the way the State acted against the applicant not only caused damage to
him, but also violated the constitutional principle of legal certainty. The Constitutional Court therefore
cancelled the challenged decisions.

Languages:

Czech.

CZE-2001-2-012 12-07-2001 Pl. US Protection of Classified Information Act
11/2000

a) Czech Republic / b) Constitutional Court / ¢) Plenary / d) 12-07-2001 / e) PI. US 11/2000 / f) Protection of
Classified Information Act/ g) / h) CODICES (Czech).

Keywords of the Systematic Thesaurus:

1.3.2.4 Constitutional Justice - Jurisdiction - Type of review - Concrete review.

1.5.4.4 Constitutional Justice - Decisions - Types - Annulment.

2.1.3.2.1 Sources of Constitutional Law - Categories - Case-law - International case-law - European Court
of Human Rights.

3.9 General Principles - Rule of law.

3.16 General Principles - Proportionality.
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3.17 General Principles - Weighing of interests.

3.18 General Principles - General interest.

3.19 General Principles - Margin of appreciation.

3.22 General Principles - Prohibition of arbitrariness.

5.1.3 Fundamental Rights - General questions - Limits and restrictions.

5.3.13.3 Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Access to courts.

5.3.13.18  Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Reasoning.

54.4 Fundamental Rights - Economic, social and cultural rights - Freedom to choose one's profession.

Keywords of the alphabetical index:
State, interest / Secret service / Security service / Information, classified, protection / Security clearance.

Headnotes:

It is in the interest of the state to define security risks generally because the importance of specific individual
security risks may change over time. The interest of the state cannot legitimise the creation of security risks
that would not be constituted by the legislature but by administrative bodies. Legislation which makes it
possible for executive administrative bodies never to give reasons for their decisions, whereby the applicant
may never learn or even guess whether and why he was found a personal security risk, is in contradiction
with the basic principles of the state governed by the rule of law. For security checks of natural persons, the
law stipulates a special modification of administrative proceedings. This is not unconstitutional because the
decisive aspect is whether the special proceedings safeguard constitutionally guaranteed fundamental rights
of persons investigated.

To be consistent with the Constitution, legislation must exclude the judicial review of public authority decisions
which, by their nature, fall beyond the scope of fundamental rights and freedoms as defined in the Charter on
Fundamental Rights and Basic Freedoms. The protection of classified information and the conditions that
must be met by people who have access to it is a very specific issue and it is not possible to guarantee all
procedural rights of the people in question. However, not even the specific characteristics of protecting
classified information is sufficient reason for diminishing the constitutional protection of the rights of
security-checked persons.

Summary:

As well as making a constitutional complaint, the complainants requested the annulment of certain provisions
of the Protection of Classified Information Act. Opinions on the complaints were expressed by the Czech
Security Information Service, the Chamber of Deputies, the Senate, the Ministry of the Interior and the
National Security Authority. The purpose of the Act was to define which information would be classified in the
interests of the Czech Republic, the method by which it will be protected, the jurisdiction and powers of state
institutions in the performance of their duties in protecting classified information, the duties of natural persons
and legal entities, and the responsibility for the violation of duties under the Act.

Individual fundamental rights need to be assessed in compliance with the principle of proportionality. The
interest of the state is a vital interest which legitimises a degree of restriction on individual privacy. The state
cannot behave arbitrarily towards its citizens, and it cannot restrict their fundamental rights beyond an
absolutely necessary limit. When restraining fundamental rights and freedoms, the state has to respect both
formal requirements of restriction, as defined by law, as well as the material requirements (the need to keep in
mind the essence and purpose of basic rights). By restricting access to classified information only to people
who fulfil statutory requirements, the state tries to protect its own interests, which is a fully legitimate objective.
The stipulation of adequate statutory requirements for persons with access to classified information cannot be
considered as unconstitutional, and it is also in accordance with the case law of the European Court of
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Human Rights. National legislation must provide a degree of protection against arbitrary interventions by state
institutions. The law must provide a sufficiently clear definition of the extent of, and conditions for, the
execution of such powers with respect to the intended legitimate aim in order to provide individuals with
adequate protection against arbitrariness. Not even the relative freedom enjoyed by the law-maker gives him
the right to use laws for the violation of the essence and substance of the right to the free choice of profession
and training, and to start a business or engage in any other commercial activity.

Only a law whose consequences are clearly predictable fulfils the requirements for the operation of a
materially conceived democratic state governed by the rule of law. This, however, was not the case with the
issue in hand. The statutory definition of security risks has to be general enough to enable due consideration
by the relevant state organ and, above all, a classification of specific cases according to specific security
risks. It is therefore necessary to reject legislation which, besides examination of real security risks, would
allow for the examination of risks, even fictitious ones, which are not listed in the law. The only definition of
security risks that is constitutionally acceptable is a definition which gives relevant authorities a possibility to
use their discretion, but not for the creation of new risks not sanctioned by the law. The fact that
consequences are unforeseeable opens up a possibility of potentially arbitrary attitudes of relevant
authorities. The law-maker may set some statutory limitations for the performance of some professions or
activities. This, however, must be done in an unambiguous and foreseeable manner, without any margin
being left for any arbitrary attitudes on the part of state organs. The stipulated list of security risks provides
room for arbitrary restrictions to the performance of some professions and activities which are not clearly
defined in advance; such a practice is not in conformity with the Charter. The guarantee of a free choice of
profession is not only a part of the catalogue of national human rights but is also strongly reflected at the level
of international law in the European Social Charter.

To fulfil the conditions for clearance at the security classification level of "Restricted", a person must be a
citizen of the Czech Republic, must have full legal capacity, must have reached the required age and must
not have a criminal record. The requirements for a clearance at the "Confidential", "Secret" and "Top Secret"
levels include also a suitable personality profile and reliability from the security point of view. It is therefore
clear that currently effective legislation does not allow a person not meeting any one of the above conditions
to be given a security clearance, and that the person will not be given any reasons for the decision. The
wording of the contested provision also means that applicants are never given the reasons as to why they
were not given the security clearance. It is therefore practically impossible for applicants to remove from their
records the reasons for which they were refused the clearance even in cases when this might be possible and
when the fact that the reasons were communicated to them would not constitute a threat to the interest of the
state or of any third persons. The consequences of the non-issuance of the clearance certification will have a
very significant impact on the person in question both from a legal point of view (as a reason for the
termination of employment) and as regards his personal situation (for instance, a negative reaction from his
colleagues and relatives). The law can stipulate the conditions and restrictions for people entering certain
professions or engaging in certain activities. These conditions and restrictions must be transparent and
foreseeable. The person whose rights are being restricted should be given an opportunity for an appropriate
defence of his rights. It is inexcusable that there exist situations where giving reasons why a person failed in
the security clearance procedure is absolutely prohibited. In the new legislation, the law-makers should find
an appropriate constitutional way of responding to, and harmonising, the private interests of the applicant with
public interests.

The Administrative Code represents general procedural legislation, the nature of which need not be
applicable to all forms of administrative proceedings, and some types of administrative proceedings may need
to be regulated by a special legislation. It is up to the law-makers to decide what format that will have. The
Constitutional Court can only pronounce on its constitutionality. The procedure used in security checks of
natural persons is governed by special regulations, and the Administrative Code does not apply to it with the
exception of the section on fines. When the appropriate security office carries out a security check on a
natural person, it either sends the applicant a clearance certificate or a letter informing him that he does not
meet the necessary conditions. This notification is a special type of an administrative decision that may be
contested within 15 days by a written complaint to the director of the office. He investigates the matter and
either grants the complaint or rejects it. The applicant must be informed about the result in writing. According
to the existing case law of the Constitutional Court, the decisive aspect is whether the decision really
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interferes with the legal sphere of the individual, rather than how it is classified. It is thus clear that the act
stipulates a special modification of the administrative proceedings for security checks on natural persons,
which differs from the administrative proceedings specified in the Administrative Code. The exclusion of this
type of proceedings from the general type of proceedings does not violate constitutional principles.

The failure to pass a security check may be the reason for losing one's job. If an applicant does not
successfully pass such a check, he may no longer be able to work in his current position and his employment
contract may be terminated. The decision to refuse security clearance for access to classified information may
significantly influence the professional status of the applicant and thus also his basic right to the free choice of
a profession. In this case, the lawmakers must also guarantee the possibility of the review of administrative
decisions by an independent judicial body, even though a special type of procedure to differentiate between
individual cases may be necessary. Security checks give considerable powers to a single executive
administrative body, and its decision may significantly affect the life of the checked person because the office
which carries out security checks also decides on the remedies against the person. Because there are no
provisions for a review by an independent and impartial institution, the person being checked is practically at
the mercy of the only institution which, in this situation, cannot be considered as independent or impartial.

It is necessary to differentiate carefully between a decision about who will be given a clearance for access to
classified information, which rests with the executive branch, and a judicial review of that process, which must
be the exclusive right of the independent judiciary. In view of the specific features and the importance of the
decision-making process in matters of classified information, it is not always possible to guarantee all
standard procedural safeguards of due process, including an open hearing. Even in this type of proceedings,
the lawmakers must provide adequate statutory guarantees for judicial protection, even it will be a fairly
specialised and differentiated type of protection.

Objections may also be raised against the Act as a whole. This, however, was not the subject of the
complaint. The Constitutional Court nevertheless presumed that parliament would deal with the Act in a
comprehensive way, rather than only with the contested provisions that were annulled by its decision. The
provisions contested were therefore partially annulled by the Constitutional Court, the enforcement of the
judgment was postponed until 30 June 2002, and the complaint was partially rejected.

Languages:

Czech.

CZE-2001-2-010 27-06-2001 Pl.  US Administrative code
16/99

a) Czech Republic / b) Constitutional Court / ¢) Plenary / d) 27-06-2001 / e) Pl. US 16/99 / f) Administrative
code / g) / h) CODICES (Czech).

Keywords of the Systematic Thesaurus:

1.3.5.13 Constitutional Justice - Jurisdiction - The subject of review - Administrative acts.
1.3.5.15 Constitutional Justice - Jurisdiction - The subject of review - Failure to act or to pass legislation.

1.4.9 Constitutional Justice - Procedure - Parties.

1.6.5.5 Constitutional Justice - Effects - Temporal effect - Postponement of temporal effect.
39 General Principles - Rule of law.

3.13 General Principles - Legality.

3.20 General Principles - Reasonableness.

4.7.9 Institutions - Judicial bodies - Administrative courts.

5.2 Fundamental Rights - Equality.

5.3.13.1.5 Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Scope - Non-litigious administrative proceedings.

5.3.13.3 Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Access to courts.
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5.3.13.4 Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Double degree of jurisdiction.

5.3.13.19  Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Equality of arms.

Keywords of the alphabetical index:

Administrative law / Sanction, administrative, judicial protection / Decision, administrative, assessment /
Proceedings, participation, restriction / Failure to act, administrative body / Representation, mandatory / Legal
aid.

Headnotes:

The current regulation of the administrative courts shows serious constitutional law deficiencies. Some
activities of the public administration, like its potential inactivity, are not subject to review by the judicial branch
of power. Not everyone whose rights may be affected by an administrative decision has the right to make an
application to the courts. Even if he or she does have that right, a fully fair trial under Article 6.1 ECHR is not
guaranteed, although that is the case in a number of situations. A court decision is then final and, with the
exception of a constitutional complaint, non-reversible, which leads to inconsistent case law as well as to an
unequal position for the administrative body, i.e. to a situation in conflict with the requirements of a state
governed by the rule of law. The finality of certain decisions can even lead to a denial of justice. Finally, the
exercise of the administrative judiciary is organised in a manner which ignores the fact that the Constitution
states that the Supreme Administrative Court is part of the court system.

Summary:

During 1999-2001 some submissions to annul specific provisions of Part V of the Civil Procedure Code (the
"CPC") on the administrative court system were submitted to the plenum of the Constitutional Court. The
Court decided to join all these submissions in one single set of proceedings. After the matters were joined the
court received additional petitions which were rejected on the grounds of a pending suit, and the complainants
were given the status of a secondary party. The Chamber of Deputies, the Senate of the Parliament of the
Czech Republic and the Ministry of Justice expressed opinions on these submissions.

There was no dispute about the fact that the manner in which the administrative court system was restored
after 1991 was understood as a provisional solution. The Constitution expressly incorporated the Supreme
Administrative Court into the court system without postponing the establishment of this court in the transitional
and final provisions. Thus, the constitutional order envisaged a supreme body in the administrative court
system while the law regulating this branch of the judiciary was constructed quite differently, as it created
three independent levels of decision-making, and this decision-making is final, with the exception of pension
matters.

Further, the current system did not provide judicial protection against unlawful procedures or interventions of
the public administration which did not have the character and form of an administrative decision. There was
no means for judicial protection against the inactivity of an administrative authority and the administrative
courts could not decide directly about the validity of public administrative acts. In these cases the
Constitutional Court was often competent.

A separate problem existed in the so-called administrative punishment, where the Constitutional Court
annulled part of the Administrative Offences Act, but this area was not in accordance with the European
Convention of Human Rights. Accusations of crime, under the case law of the European Court of Human
Rights, include in practice proceedings on all sanctions imposed on individuals by administrative authorities
for administrative offences or other administrative transgressions, as well as proceedings on sanctions
imposed in disciplinary proceedings, or imposed in analogous proceedings on members of chambers with
compulsory membership. The Constitutional Court then has to be endowed with the power to consider not
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only the legality of a sanction but also its reasonableness.

The Constitutional Court stated that although the current administrative court system was generally in
accordance with the Constitution and the Charter on Fundamental Rights and Basic Freedoms, as far as
procedure and jurisdiction are concerned, it was not in accordance with the Human Rights Convention, which
requires that a court or a body similar to a court decide the case. Thus, under Czech regulations, the court
could only annul an unlawful decision, not a substantively deficient one. This meant that the administrative
discretion of a dependent body cannot be replaced by independent judicial consideration. The Civil Procedure
Code was satisfied with mere review of legality, without regard to the specific nature of a matter, and its
provisions regulate in detail only this review, which was in conflict with the Convention and therefore also with
the constitutional order of the Czech Republic. This deficiency could not be solved otherwise than by a
fundamental change in the structure and powers of the administrative judiciary.

As regards the problem of the constitutionality of procedural regulation, which the administrative judiciary in
most cases restricts to one level, it was stated that neither the Constitution nor the Charter guaranteed a
multi-level judiciary as a fundamental right, and it also cannot be derived from international treaties. The
requirement to create a mechanism for unifying case law (even if only in the form of a Court of Cassation
complaint or other extraordinary form of appeal) follows from the requirements placed on a state which
defines itself as being governed by the rule of law. The non-existence of such a mechanism then leads to
insufficient pressure to cultivate the public administration as a whole and to the feelings of the public
administration bodies that they are exposed to judicial review which lacks a unifying function. The absence of
any means of unifying the case law of the administrative courts forces the Constitutional Court into the role of
"unifier", which is inconsistent with its position.

This situation creates a basic inequality between legal entities and natural persons, on one side, and
administrative authorities, on the other side, as the state has no means to defend itself against the sometimes
diametrically opposed decision-making of the administrative courts. The Executive has no opportunity to call
for assessment of administrative decisions by the supreme judicial body if it believes that it is in conflict with
the law. Making it a condition that applicants have active standing to file an administrative complaint on
previous participation in administrative proceedings can, in some cases, lead to a situation where persons
whose rights or obligations were obviously the subject of proceedings or whose rights could be affected by a
decision of a public administration body were excluded from the right to file a complaint. This leads to the
existence of persons whose rights are affected by an administrative decision being in unequal positions,
which is in conflict with the Charter and the Convention.

The legislature itself had already corrected certain special regulations, and the Constitutional Court also
proceeded in this spirit. The Constitutional Court was aware of the fact that even restricting participation in
proceedings to the claimant and the defendant is a step backwards in comparison with the First Republic
legal regulation, which is also admitted in the Commentary to the Civil Procedure Code, as it speaks about
the fact that this provision evokes doubts from a constitutional viewpoint and will require effective remedy de
lege ferenda. It should be a matter of general interest for the administrative court not only to concern itself
with the claimant's objections but to arrange for all persons who were somehow involved in the matter to have
the opportunity to defend their rights before a court.

Concerning the reservations of the Fourth Chamber of the Court about the constitutionality of the provisions, it
must be stated that mandatory representation, whether by an attorney or by other specialists, is not usual
before the administrative courts of the first instance in Europe. Despite this unusual situation, and factual
strictness of the Czech regulation, the current concept could not be criticised for being in conflict with the
constitutional order. An argument against the possible objection of limited access to the court is the attempt to
ensure the equality of the parties in proceedings before the administrative court, i.e. that the plaintiff is not at a
disadvantage against the defendant administrative body, which is usually represented by a qualified state
official. Mandatory representation should generally serve to effect the principle of equality of arms. It is a
matter for the legislature, in the new codification, to evaluate the necessity of mandatory legal representation
generally, as well as whether legal assistance can be provided only by persons with a university level legal
education. The Constitutional Court also pointed out that in the case of mandatory legal representation, it was
necessary to ensure, more so than has been the case until now, the availability of such representation for
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socially disadvantaged persons.

The plenum of the Constitutional Court decided to annul the whole of Part V of the Civil Procedure Code
since, in its opinion, the above-mentioned deficiencies in constitutionality could not be meaningfully resolved
by partial derogations. After considering all the circumstances, especially the work in progress on the reform
of the administrative court system, the Constitutional Court decided to postpone the enforcement of the
annulment verdict until 31 December 2002. The Constitutional Court was convinced of the need for a
lengthier vacantia legis for such a fundamental change, from which it follows that passing new regulations is a
task for the present legislative body.

Languages:

Czech.

CZE-2000-1-009 12-04-2000 I. us
559/1999

a) Czech Republic / b) Constitutional Court / ¢) Second Chamber / d) 12-04-2000 / e) 1I. US 559/1999 / f) / g)
/ h) CODICES (Czech).

Keywords of the Systematic Thesaurus:

1.3.5 Constitutional Justice - Jurisdiction - The subject of review.
34 General Principles - Separation of powers.
3.10 General Principles - Certainty of the law.

Keywords of the alphabetical index:
Norm, absolute nullity, possibility for review.

Headnotes:

A legal act issued by a body not competent to issue it is an entirely null and void legal act - a non-act which
creates obligations for nobody. In the normative world, it is non-existent, so that strictly speaking it is a
non-norm, and cannot even be annulled.

No authority can be found in the national legal system for the issuing of a declarative judgment concerning a
case of nullity. Nonetheless, legal practice and theory have led to the conclusion that, owing to the difficulty
involved in interpreting acts that are null and void, it must be possible, in the interest of the effective
supervision of legality, to contest even such legally non-existent norms.

An act, even if it is null and void, must, as a consequence of its infringement of constitutional competencies,
be annulled, as the alternative state of affairs would create an undesirable and intolerable effect on the
certainty of the law in a given society, particularly when the Parliament's competence is concerned. No body
of state authority, even if one of the highest, may appropriate authority which does not fall within its
competence. That would constitute a violation of the rule of law, and in particular of the principle that nobody
may intrude upon the rights and freedoms of others, regardless of whether natural or legal persons are
concerned or whether the matter involves local self-government, other than in pursuance of the protection of
law, and only in the manner provided for by law.

Summary:

The facts of the case were summarised under Pl. US 1/2000, [CZE-2000-1-008]. That case and this were
connected in that this case arose out of the other one, in view of the need to resolve the constitutionality of
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applicable statutory provisions prior to making a determination of the specific case.
Languages:

Czech.

CZE-2000-1-008 05-04-2000 Pl. US Constitutional justice - Types of claim
1/2000

a) Czech Republic / b) Constitutional Court / ¢) Plenary / d) 05-04-2000 / e) PI. US 1/2000 / f) Constitutional
justice - Types of claim / g) / h) CODICES (Czech).

Keywords of the Systematic Thesaurus:

1.2.1.4 Constitutional Justice - Types of claim - Claim by a public body - Organs of federated or regional
authorities.

1.3.4.4 Constitutional Justice - Jurisdiction - Types of litigation - Powers of local authorities.

1.3.4.9 Constitutional Justice - Jurisdiction - Types of litigation - Litigation in respect of the formal validity

of enactments.

1.34.10.1  Constitutional Justice - Jurisdiction - Types of litigation - Litigation in respect of the
constitutionality of enactments - Limits of the legislative competence.

1.3.5.5.1 Constitutional Justice - Jurisdiction - The subject of review - Laws and other rules having the
force of law - Laws and other rules in force before the entry into force of the Constitution.

3.4 General Principles - Separation of powers.

3.6.2 General Principles - Structure of the State - Regional State.

452 Institutions - Legislative bodies - Powers.

4.8.3 Institutions - Federalism, regionalism and local self-government - Municipalities.

4.8.4.1 Institutions - Federalism, regionalism and local self-government - Basic principles - Autonomy.

4883 Institutions - Federalism, regionalism and local self-government - Distribution of powers -
Supervision.

Keywords of the alphabetical index:
Parliament, administrative authority, regional self-government / Roma.

Headnotes:

The adoption of the Constitution (Constitutional Act no. 1/1993 Sb.) affected above all the removal of the
foundations of the old constitutional order, which had been a system of national committees built upon the
Soviet model - from local through district and regional national committees up to the Czech National Council
(as the "national committee of the highest level"), which were conceived of as a body of state administration
and state power. According to Article 102 of Constitutional Act no. 143/1968 Sb., which was in effect until 31
December 1992, the Czech National Council was even designated the "supreme body of state power". This
system was replaced by a state based on the rule of law and on the separation of powers - legislative,
executive and judicial - of which the Parliament, composed of the Assembly of Deputies and the Senate,
exercises solely legislative power and lacks any sort of executive or judicial power.

The sole executive competence of the Assembly of Deputies is its authority to take disciplinary action against
its members and to decide whether to consent to their criminal prosecution. Also it performs further
non-legislative functions, consisting in the power to set up an investigating commission for the investigation of
matters of public interest, as well as the power to put parliamentary questions to the government and
individual ministers. The Assembly of Deputies may not intrude in any way upon the executive power or upon
the exercise of local self-government, with the exception of making proposals, recommendations, etc.
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If the Constitutional Court were to reject a constitutional complaint on procedural grounds alone, on the basis
that the act in question is null or quasi-legal, one which nobody is required to heed or to obey, and the
complaint therefore challenged what was in effect a non-existent legal act, it would not be fulfilling its duty as
the guarantor of the constitutionality of the state based on the rule of law.

Summary:

The city council of Usti nad Labem brought a constitutional complaint against the Assembly of Deputies, the
lower chamber of the Parliament. The complaint was filed under § 72.1.b of the Constitutional Court Act,
which provides for a special form of constitutional complaint whereby a representative body of a municipality
or region can complain that the State has infringed their constitutionally guaranteed right to local
self-government, as guaranteed by Article 8 of the Constitution.

The dispute began with the City Council's decision to authorise the construction, in a residential area, of a
dividing wall, the ostensible purpose of which was to shield some residents from an allegedly noisy housing
area in which the residents were mostly Roma. The decision was adopted pursuant to a statutory provision
endowing municipalities with the authority to decide on construction permits. Due to the extensive
international notoriety of the decision and the strong criticism to which it had been subject, the government
had, to no avail, exerted pressure on the Council to change its decision.

Then in reference to the authority vested in it under §§ 62 and 62a of the Municipalities Act (giving the
parliament authority to correct unjust measures), the Assembly of Deputies adopted a resolution annulling the
Council decision.

In its complaint the Usti nad Labem City Council requested the Constitutional Court both to void the
parliamentary resolution annulling its decision to construct the wall and to annul §§ 62 and 62a, the statutory
provisions on the strength of which the Assembly of Deputies had acted.

As the Constitutional Court's jurisdiction to review the constitutionality of the statutory provisions had been
invoked in the context of an individual constitutional complaint, its power to do so was dependent on the
admissibility of the complaint. Since the complainant asserted that the Assembly of Deputies had adopted the
resolution in question on the basis of a non-existent authority (which would make it an ultra vires act and
therefore null and void ab initio), before the Court was entitled to review those provisions, it had to resolve the
difficult issue of whether it has authority to review a non-existent legal act. The Court held that it has authority
to review an act that legally is non-existent. And on the basis of that finding, it held that it had the power to
review the constitutionality of the statutory provisions in question.

In reviewing §§ 62 and 62a, which had been adopted prior to the present Constitution, the Court determined
that they had regulated a power belonging to the parliament (then called the Czech National Council) under
the previous constitutional order. That order differed markedly from the present one, notably in respect of the
fact that the Czech National Council had been specifically designated the "supreme body of state power" and
had been endowed with administrative authority in addition to its legislative authority. The introduction in the
present Constitution of the separation of powers means that parliament is now limited to exercising legislative
power. Accordingly, §§ 62 and 62a grant an authority which, under the present constitutional order, the
parliament may not exercise. In fact, even if not explicitly, the 1993 Constitution had derogated from §§ 62
and 62a, so that since 1993 these provisions have been inapplicable even though they are still part of the
legal order.

The Court noted that this was not an isolated, one-off decision, but that its significance exceeded the bounds
of this case, as the Assembly of Deputies has continued to consider that it has the legal authority to annul
measures adopted in the context of local self-government and had done so five times in the preceding three
years.

The Constitutional Court emphasised that it was considering and deciding solely the constitutional law issue
put to it concerning the authority of the Assembly of Deputies to annul a municipal decision. The fact that it
found the parliamentary resolution to be unconstitutional cannot be taken as indicating approval of the
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municipal resolution.

Languages:
Czech.
CZE-1999-1-003 03-02-1999 Pl. US The Duty of Courts to Interpret Statutory
19/98 Provisions in Conformity with Constitutional
Principles

a) Czech Republic / b) Constitutional Court / ¢) Plenary / d) 03-02-1999 / e) PIl. US 19/98 / f) The Duty of
Courts to Interpret Statutory Provisions in Conformity with Constitutional Principles / g) / h) CODICES
(Czech).

Keywords of the Systematic Thesaurus:

2222 Sources of Constitutional Law - Hierarchy - Hierarchy as between national sources - The
Constitution and other sources of domestic law.

232 Sources of Constitutional Law - Techniques of review - Concept of constitutionality dependent
on a specified interpretation.

3.9 General Principles - Rule of law.

3.10 General Principles - Certainty of the law.

5.3.14 Fundamental Rights - Civil and political rights - Ne bis in idem.

5.3.18 Fundamental Rights - Civil and political rights - Freedom of conscience.

5.3.26 Fundamental Rights - Civil and political rights - National service.

Keywords of the alphabetical index:
Material law-based state / Minimal intrusion principle / Military service, duty.

Headnotes:

In a democratic State based on the rule of law, which is conceived of first and foremost as a substantive
law-based State, statutory provisions cannot be applied in a manner which conflicts with any of the
fundamental constitutional principles. The duty of courts to ascertain the law is not merely a search for direct,
concrete and explicit orders in the statutory text, but also the duty to ascertain and formulate what is the
specific legal requirement where the interpretation of abstract norms is concerned. The leeway for such
interpretation and its significance are greater in relation to enactments which, while not entirely appropriate,
are not unconstitutional. In each case, from among many conceivable interpretations of a statutory provision,
only as interpretation which respects constitutional principles may be applied (if such interpretation is
possible) and statutory provisions may only be annulled as unconstitutional if the provision at issue cannot be
applied without violating constitutionality (the principle of minimal intrusion).

The decision to refuse to perform military service on the grounds of conscience should be due to fundamental
objections, not a mere distaste for meeting civic obligations. The Charter of Fundamental Rights and Basic
Freedoms requires that there be a conflict with one's own conscience or religious convictions.

Summary:

This case of concrete norm control initiated by a criminal senate of the Supreme Court, which had before it
the case of conscientious objectors to military service who had been twice convicted, under §§ 269, 270 of
the Criminal Act, of refusing to perform military service. In view of the Constitutional Court's constant
jurisprudence on these provisions, to the effect that to convict a person more than once under §§ 269, 270 for
his permanent refusal to perform military service constitutes a violation of the principle ne bis in idem, the
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Supreme Court considered §§ 269, 270 to be unconstitutional when considered in conjunction with § 22.1 of
the Military Service Act, since the former required something inconsistent with the latter. § 22.1 places a duty
upon the Ministry of Defence to continue calling up a person until he has performed military service, and a
conviction under §§ 269, 270 is not one of the statutorily-defined circumstances justifying discharge from the
duty of military service. In the view of the Supreme Court, § 22.1 of the Military Service Act and §§ 269, 270 of
the Criminal Act are unconstitutional because they contain conflicting requirements, one laying down a
significant duty, the other not providing for its enforceability.

The principle of minimal intrusion applies above all in relation to §§ 269, 270 of the Criminal Act, which
provide for criminal sanctions for the refusal to perform military service. As far as the right to refuse to perform
military service is concerned, the Constitutional Court views it as its duty to stress that this right is
constitutionally bound up with the fulfilment of the conditions laid down in Article 15.3 of the Charter of
Fundamental Rights and Basic Freedoms and that all courts must, therefore, understand it as a special rule
under the freedom of conscience, one of the basic constitutional freedoms. Similar legal provisions are also
found in other European States where this right is firmly bound up solely with the principle of freedom of
conscience. Only when the performance of military service credibly comes into conflict of principled moral
character with a person's own conscience can the intensity of this internal conflict form the foundation for the
protection of an individual constitutional right to the freedom of conscience against a statutorily prescribed
duty. Under these circumstances, Article 15.3 of the Charter of Fundamental Rights and Basic Freedom
prevents the State from compelling the performance of military service, unless exceptional circumstances
exist.

The current regulation governing a person's refusal to perform military service reflects the requirements of
Article 15.3 of the Charter in a rather watered down form. In particular, in the Act on Civilian Service, the
requirement that the service be in conflict with one's conscience or religious conviction is simply "covered" by
a personal declaration made by the affected person [i.e., the affected person need not demonstrate genuine
objections of conscience]. However, § 269 of the Criminal Act once again underlines the subjective aspect of
the criminal offence, for an acceptable construction of this provision yields two components: the intent not to
report for military service and the personal manifestation evidencing the permanence of this intention.

The Constitutional Court decided that, in spite of its reservations concerning the provisions in question, they
are not unconstitutional. While both provisions do not exclude an interpretation that would bring them into
conflict, they do not require that State authorities act in a conflicting way. The duty to interpret in conformity
with the Constitution should assist in avoiding any such conflict. Ne bis in idem constitutes one of the
fundamental constitutional principles in conformity with which statutes must be interpreted. While this duty
applies mainly to courts, it also applies to § 22 of the Military Service Act, and should encourage the military to
find another way to carry out its duties than conscripting a person who has already been convicted, thus
needlessly bringing on the expense of pointless litigation.

Languages:

Czech.

CZE-1998-3-013 22-09-1998 Pl. US The Principle of Equality in the Area of
1/98 Restitution Policy

a) Czech Republic / b) Constitutional Court / ¢) Plenary / d) 22-09-1998 / e) PI. US 1/98 / f) The Principle of
Equality in the Area of Restitution Policy / g) / h) CODICES (Czech).

Keywords of the Systematic Thesaurus:

39 General Principles - Rule of law.
3.16 General Principles - Proportionality.
52.2 Fundamental Rights - Equality - Criteria of distinction.

5.3.39.4 Fundamental Rights - Civil and political rights - Right to property - Privatisation.
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Keywords of the alphabetical index:
Restitution in relation to privatisation / Compensation.

Headnotes:

In view of the fact that the communist regime suppressed civil and human rights over a long period, the moral
condemnation of the «old regime» may not be joined with an absolute elimination of, and full compensation
for, all injustices caused in that period. Both for the State and for society, that would be a task «ultra vires» -
beyond their powers. The modern State based on the rule of law is not founded on the principle «fiat iustitia,
pereat mundusy. It may be generally stated that the principle of the State based on the rule of law demands
an assessment of the proportionality of the scale and range of particular State measures in relation to the
degree of urgency which leads the State to such interventions. Hence, the policy of restitution of property was
based on the principle not of removing all injustices which occurred but of mitigating them. This policy must
not lead to interventions in private law relations that would do further injustices.

Summary:

Certain claimants to restitution became entitled to a restitution claim only three years after the original
Restitution Act was adopted, as a result of the Parliament adopting an amendment to that act to widen the
circle of entitled persons. Considering the passage of a considerable period of time since the adoption of the
original Act and in order not to cause uncertainty in the field of privatisation, the amending Act provided, in
addition, that the claimant was only entitled to compensation and not to the return of the actual property if,
prior to the entry into effect of the amending act, that property had been included in a privatisation project or a
decision on its privatisation had been taken.

As a consequence of this provision, the claimants’ requests for restitution were denied by an ordinary court.
They submitted a constitutional complaint against the decision and, in conjunction therewith, submitted a
petition proposing the annulment of the amending act, which they asserted violated the principle of equality.
The Court rejected this petition and upheld the constitutionality of the amending Act.

The Court pointed out that the property covered by the amending Act had already been able to be freely
disposed of, so that there was concern when adopting the amending Act that further property injustices were
not committed against those who took such property through privatisation or others who had legally acquired
it since that time. Consequently, the claimant was not entitled to receive back the actual property but only
financial compensation.

Supplementary information:

Two judges delivered dissenting judgments in this case.

Languages:
Czech.
CZE-1997-3-011 20-11-1997 V. US Authoritarian State Pressure as Grounds for
205/97 Excusing Failure to Perform a Required Legal
Transaction

a) Czech Republic / b) Constitutional Court / ¢) Fourth Chamber / d) 20-11-1997 / e) IV. US 205/97 / f)
Authoritarian State Pressure as Grounds for Excusing Failure to Perform a Required Legal Transaction / g) /
h) CODICES (Czech).

Keywords of the Systematic Thesaurus:
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3.13 General Principles - Legality.
5.3.13 Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial.

5.3.39.1 Fundamental Rights - Civil and political rights - Right to property - Expropriation.

Keywords of the alphabetical index:

Political pressure / Precedent case, improper application / Regime, communist, character, legal consequence
/ Property, restitution / Succession, right / Court decision, effects.

Headnotes:

Political coercion is not a single act, rather an ongoing process, in consequence of which individuals in
socialist states performed legal transactions in relation to their property which they would undoubtedly not
have performed had they been in a State based on the rule of law. If State conduct was the reason why a
person was unable to receive property he was entitled to inherit, then he qualifies for the return of the property
under restitution, and if he is now dead, his heir qualifies for the property in his place.

The mere repetition of a published court decision and the application of its reasoning to an inapposite case,
which resulted in the court’s failure to ascertain the circumstances which are relevant for judgment in the
matter under consideration, constitute a violation of the right to judicial protection under Article 36.1 of the
Charter of Fundamental Rights and Basic Freedoms.

Summary:

This constitutional complaint was part of an ongoing dispute in which a Czech citizen of German ethnic origin
claimed that he was eligible under the restitution laws, in particular Act no. 87/1991 Sb., for the return of
property confiscated under the Benes Decree no. 108/1945 Sb. In 1995, the ordinary courts decided that the
restitution laws apply only to property confiscated after the communist seizure of power on 25 February 1948.
Since the property in question was confiscated by Decree no. 108, which came into effect on 30 October
1945, such property did not qualify for restitution. Arguing that the property was not actually confiscated under
that Decree in 1945, but rather by the communist government after 1948, the complainant insisted that the
property was subject to restitution. In 1995 the Constitutional Court annulled the ordinary court’s decision,
holding that it had failed to determine who owned the property in 1945 and whether it had actually and
properly been confiscated under Decree no. 108.

In subsequent proceedings, the ordinary courts determined that the person from whom the property was
allegedly confiscated had actually died on 7 October 1945, before the entry into force of Decree no. 108/1945
on 30 October 1945. That person never actually owned it but was the preferred heir to receive the property.
As a consequence of her death, the father of the complainant in this case became one of the substitute heirs.
However, since he did not submit a probate application, he could not be entitled to restitution under Act no.
87/1991, and his son is therefore not entitled in his place. The courts cited a published court decision holding
that a substitute heir who did not receive his inheritance due to political pressure had a restitution claim, but
that the children or grandchildren of that substitute heir did not.

The Constitutional Court held that the complainant’s father had not submitted a probate application in 1945
because there was no probate proceeding and it had been the duty of a court to initiate a probate proceeding.
Consequently, the ordinary court failed to take into account the relevant differences between this case and
the case they cited, differences which made that case distinguishable from this one. As a consequence, the
complainant had been denied his right to judicial protection by the lower court's failure to determine that he is
entitled under Act no. 87/1991 Sb. to the return of the property.

Cross-references:
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In 1995 the Constitutional Court held proceedings in the same matter which resulted in judgment Pl. US
14/94, reported in the Court’s Collection at Vol. 3, no. 14 and reported in the Bulletin 1995/2
[CZE-1995-2-005], and judgment IV. US 56/94 of 22 June 1995, reported in the Court’s Collection at Vol. 3,
no. 36 and reported in the Bulletin 1995/2 [CZE-1995-2-009].

Languages:

Czech.

CZE-1996-3-010 15-10-1996 V. US Interpretation of statutes affecting
275/96 constitutional rights

a) Czech Republic / b) Constitutional Court / ¢) Fourth Chamber / d) 15-10-1996 / e) IV. US 275/96 / f)
Interpretation of statutes affecting constitutional rights / g) / h) CODICES (Czech, English).

Keywords of the Systematic Thesaurus:

22211 Sources of Constitutional Law - Hierarchy - Hierarchy as between national sources - Hierarchy
emerging from the Constitution - Hierarchy attributed to rights and freedoms.

2.3.9 Sources of Constitutional Law - Techniques of review - Teleological interpretation.

3.3 General Principles - Democracy.

3.33 General Principles - Democracy - Pluralist democracy.

49.7.3 Institutions - Elections and instruments of direct democracy - Preliminary procedures -
Registration of parties and candidates.

5.1.1.1 Fundamental Rights - General questions - Entitlement to rights - Nationals.

5.3.41.2 Fundamental Rights - Civil and political rights - Electoral rights - Right to stand for election.

Keywords of the alphabetical index:
Election, candidate, requirements.

Headnotes:

The basic interpretation guideline for laws which regulate the exercise of political rights in greater detail is
Article 22 of the Charter of Fundamental Rights and Basic Freedoms from which it ensues that anybody
applying law is obliged to construe and use provisions of law so as to enable and protect the political
pluralism in a democratic society.

This principle demands that disputed provisions of the Act on Election be construed and used in favour of the
purpose and meaning of the law. The purpose and meaning of the law, at the same time, cannot be found in
words and sentences contained in a legal regulation only; principles recognised by democratic States
governed by the rule of law must also be considered. The Czech Republic claims to be such a State in
Article 1 of the Constitution.

If, therefore, the purpose of the Act on Election to the Parliament of the Czech Republic is to implement and
more closely define the fundamental political right to elect and be elected, than the disputed provisions must
be construed in favour of this right, viz., that a citizen be, if possible, enabled to elect and be elected. This
opinion is also supported in Article 4.4 of the Charter of Fundamental Rights and Basic Freedoms, according
to which, in employing the provisions concerning limitations upon the fundamental rights and basic freedoms,
the essence and significance of these rights and freedoms must be preserved.

Summary:
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The District Election Committee and, on appeal the Central Election Committee and the Supreme Court
refused to register PhDr. J. as an independent candidate during the elections to the Senate of the Parliament
of the Czech Republic on the grounds that he did not provide proof of his Czech citizenship, which is the basic
prerequisite for the exercise of the right to be elected, in time.

All the aforementioned bodies presumed that although an identification card is a sufficient proof of Czech
citizenship under the Act on Acquisition and Loss of Czech Citizenship, it is insufficient for the purpose of
candidates' registration for the Senate in accordance with the Act on Election. The Act on Election does not
contain any special provision in this respect, because the clerk of the election committee is not authorised to
receive an identification card, which exists only as an original and a copy of which cannot be officially verified,
in accordance with laws concerning identification cards, verification of copies or transcripts and the
genuineness of signatures.

The Constitutional Court concluded that both the election committee and the Supreme Court, as bodies
applying law, raised aspects of suitability and practicality over law, and in particular, over constitutional
principles, and construed the incompatibility of laws to the detriment of the person exercising his constitutional
rights.

In the opinion of the Constitutional Court, the identification document which the candidate presented to the
election committee, is a sufficient proof of citizenship. In addition to this, the candidate did present the
requested certificate of citizenship, albeit after the lapse of time period for registration set by law. For these
reasons, the Constitutional Court has annulled all three contested decisions. As a result of this measure, the
appropriate election committee registered the candidate.

Languages:

Czech.

GER-2004-1-002 03-03-2004 1 BvR
2378/98, 1
BvR
1084/99

a) Germany / b) Federal Constitutional Court / ¢) First Panel / d) 03-03-2004 / e) 1 BvR 2378/98, 1 BvR
1084/99 / f) [/ g) Bundesgesetzblatt 1 2004, 470 / h) Neue Juristische Wochenschrift, 2004, 999-1022;
CODICES (German).

Keywords of the Systematic Thesaurus:

1.3.5.3 Constitutional Justice - Jurisdiction - The subject of review - Constitution.
3.16 General Principles - Proportionality.
5.1 Fundamental Rights - General questions.

5.3.13.1.3 Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Scope - Criminal proceedings.

5.3.13.6 Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Right to a hearing.

5.3.24 Fundamental Rights - Civil and political rights - Right to information.
5.3.32.1 Fundamental Rights - Civil and political rights - Right to private life - Protection of personal data.
5.3.35 Fundamental Rights - Civil and political rights - Inviolability of the home.

Keywords of the alphabetical index:

Residence, acoustic monitoring / Evidence, exclusion / Communication, eavesdropping, electronic / Data,
destruction / Data, collection.
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Headnotes:

1. Article 13.3 of the Basic Law in the version of the Act to Amend the Basic Law (Article 13) of 26 March
1998 is in conformity with Article 79.3 of the Basic Law.

2. The inviolability of human dignity pursuant to Article 1.1 of the Basic Law includes the recognition of
absolute protection of an individual's inner private sphere. The acoustic monitoring of residential premises for
the purpose of criminal prosecution (Article 13.3 of the Basic Law) is not permitted to intrude in this area. To
this extent, there is no need to weigh the inviolability of the home (Article 13.1 of the Basic Law in conjunction
with Article 1.1 of the Basic Law) and the interest in the prosecution of crime in accordance with the
proportionality principle.

3. Not every acoustic monitoring of residential premises violates the human dignity aspect of Article 13.1 of
the Basic Law.

4. Statutory authority to monitor residential premises must guarantee the inviolability of human dignity and
satisfy the constituent elements of Article 13.3 of the Basic Law as well as other constitutional requirements.

5. If the acoustic monitoring of residential premises based on such authority nevertheless leads to the
collection of information derived from the individual's inner private sphere which enjoys absolute protection,
the monitoring must cease immediately and recordings must be deleted; no exploitation of such information is
permitted.

6. The provisions in the Code of Criminal Procedure for the implementation of acoustic monitoring of
residential premises for the purpose of criminal prosecution do not entirely satisfy the constitutional
requirements regarding the protection of human dignity (Article 1.1 of the Basic Law), the proportionality
principle incorporated in the principle of a state governed by the rule of law, the guarantee of effective legal
protection (Article 19.4 of the Basic Law) and the right to a hearing in court (Article 103.1 of the Basic Law).
Summary:

I. As the result of an amendment to the Basic Law in 1998, Article 13 of the Basic Law - the fundamental right
to the inviolability of the home - was amended by the addition of paragraphs 3 to 6. The previous paragraph 3
became paragraph 7 of Article 13 of the Basic Law. In passing the amendment, the legislature was primarily
seeking a way to combat organised crime. Pursuant to Article 13.3 of the Basic Law acoustic monitoring of
residential premises for the purposes of criminal prosecution is now permitted. For the operation of Article 13
it is necessary that specific facts lead to the assumption that someone has committed one of a number of
explicitly listed grave crimes, that that person is probably at the private premises and investigation of the facts
by other means would be unproportionally obstructed or without chance of success. Article 13.3 of the Basic
Law was implemented in an ordinary law, namely the Act to Improve the Suppression of Organised Crime.
The main provision is § 100.c.1.3 of the Code of Criminal Procedure. According to that provision, it is
permissible to eavesdrop on and record the words of an accused spoken in private if certain facts justify the
suspicion that he or she has committed one of a number of listed offences ("catalogue offences").

The power to order eavesdropping measures lies with the State Protection Division of the Regional Court and
in cases of imminent danger, with the Division's president. Other provisions regulate, inter alia, bans on the
taking of evidence, the exclusion of evidence improperly obtained and duties to inform the person concerned.
The use of the collected data is also now permitted in other contexts. In particular, the complainants argue
that their fundamental rights under Article 1.1 of the Basic Law (inviolability of human dignity), Article 1.3 of
the Basic Law (binding effect of the fundamental rights on state authorities) and Article 13.1 of the Basic Law
in conjunction with Article 19.2 of the Basic Law (ban on the violation of the essence of a fundamental right),
Article 79.3 of the Basic Law (impermissibility of amendments of the fundamental rights), Article 19.4
(effective legal protection) and Article 103.1 of the Basic Law (right to a hearing in court) have been violated.

II. The First Panel allowed the constitutional complaints in part to the extent that they were admissible.
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The Court's reasoning was essentially as follows. Article 13.3 of the Basic Law, which allows the legislature to
authorise the monitoring of residential premises for the purposes of criminal prosecution, is in conformity with
Article 79.3 of the Basic Law. Article 79.3 of the Basic Law only forbids constitutional amendments which
affect the principles laid down in Articles 1 and 20 of the Basic Law. These include the requirement that
human dignity be respected and protected (Article 1.1 of the Basic Law).

However, the statutory authorisation to carry out the acoustic monitoring of residential premises based on
Article 13.3 of the Basic Law (§ 100.c.1.3, § 100.2 and 100.3 of the Code of Criminal Procedure) and other
related provisions are unconstitutional in significant respects. The legislature, for instance, did not sufficiently
define the constitutionally necessary bans on monitoring and the collection of evidence in § 100.d.3 of the
Code of Criminal Procedure by taking into account the inner private sphere of the individual. Monitoring must
be impermissible if the accused is at home alone with very close family members or other persons very close
to him or her and if there are no reasons to suspect that they were involved in the accused's offence. There
are also insufficient statutory precautions to ensure that monitoring is ceased if the situation suddenly
changes so that the inviolable private sphere is affected. In addition, a prohibition on the use of information
improperly obtained and a requirement that information improperly obtained be immediately destroyed are
missing. Moreover, there needs to be a guarantee that information from the inviolable private sphere is not
used in main proceedings or used as a basis for further investigations. Pursuant to Article 13.3 of the Basic
Law, monitoring may only be considered during the investigation of grave offences individually listed in the
statute. Some of the so-called catalogue crimes to which reference is made in § 100.c.1.3 of the Code of
Criminal Procedure do not fulfil these requirements. Thus, they do not qualify as grounds for monitoring
residential premises.

The fundamental right to the inviolability of the home must also be protected under procedural law, in
particular through the involvement of a judge (§ 100.d.2, 100.d.4.1 and 100.d.4.2 of the Code of Criminal
Procedure). The Panel defined more closely the prerequisites for a court order's content and written
substantiation. Thus, the order must specify the type of measure as well as its scope and duration. The public
prosecutor's office and the responsible court must examine a case carefully and give detailed reasons if they
wish to have the duration of the monitoring period originally fixed extended; such extension is in principle
possible. Court involvement is also necessary in order to ensure that the prohibition on using evidence
improperly obtained is respected.

The provisions on the duty to notify the persons affected (§ 101 of the Code of Criminal Procedure) are only in
part compatible with the Basic Law. The subjects of fundamental rights have in principle a right to be informed
about measures for monitoring residential premises. In addition to the accused, the owner and occupants of a
home in which monitoring measures have been taken are to be informed. This also applies to third parties
who are affected, unless enquiries into their names and addresses would further intervene in their right to
privacy. The reasons listed in § 101.1.1 of the Code of Criminal Procedure for allowing the notification of the
parties to be deferred in exceptional circumstances are only partly in conformity with the Basic Law. The
threat posed to public security, which is only referred to in a general manner, or to the possibility of later
operations by an undercover officer are not sufficient. The right to a hearing in court (Article 103.1 of the Basic
Law) will also be violated if after the commencement of public proceedings a court defers notification with the
result that it becomes aware of facts to which the accused is not privy.

The provisions regarding the use of personal information in other proceedings (§ 100.d.5.2 and § 100.f.1 of
the Code of Criminal Procedure) are largely in conformity with the Basic Law. However, it is only permissible
to use information to solve other similarly important "catalogue crimes" and to eliminate threats, in individual
cases, to highly important legal interests. The purpose of use must be compatible with the original purpose of
the monitoring. The non-existence of a duty to state how the information was obtained is a violation of the
constitution.

The provisions concerning the destruction of data (§ 100.d.4.3, § 100.b.6 of the Code of Criminal Procedure)
are not in conformity with Article 19.4 of the Basic Law. The legislature failed to balance the interests in the
destruction of data and the guarantee of effective legal protection with the monitoring of residential premises.
To the extent that data must still be available for examination by the court, it may not be destroyed. However,
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access to it must be blocked. The information may also not be used for any other purpose than the
information of the person concerned and for judicial review.

[ll. Two members of the Panel have attached a dissenting opinion to the decision. In their opinion Article 13.3
of the Basic Law is not in conformity with the Basic Law and therefore void. They advocate a strict and narrow
interpretation of Article 79.3 of the Basic Law. The issue in an age in which people seem to have become
accustomed to unlimited technical possibilities and in which even a person's privacy within his or her own four
walls is no longer a taboo that can deter the [state's] security needs is not simply to stop the beginning of a
dismantling of fundamental rights positions guaranteed by the constitution. Instead, the issue is to prevent
such development from reaching a bitter end, i.e. a situation in which the concept of the individual that has
been generated by such development is no longer reconcilable with the values in a free democratic state
governed by the rule of law.

Languages:

German.

GER-2004-1-001 05-02-2004 2 BvR
2029/01

a) Germany / b) Federal Constitutional Court / ¢) Second Panel / d) 05-02-2004 / e) 2 BvR 2029/01/f) /g) /
h) Neue Juristische Wochenschrift, 2004, 739-750; Europédische Grundrechte Zeitschrift, 2004, 73-89;
CODICES (German).

Keywords of the Systematic Thesaurus:

3.10 General Principles - Certainty of the law.

3.14 General Principles - Nullum crimen, nulla poena sine lege.

3.16 General Principles - Proportionality.

3.18 General Principles - General interest.

51.1.43  Fundamental Rights - General questions - Entitlement to rights - Natural persons - Prisoners.
5.3.1 Fundamental Rights - Civil and political rights - Right to dignity.

5.3.5.1.2 Fundamental Rights - Civil and political rights - Individual liberty - Deprivation of liberty -
Non-penal measures.

5.3.15 Fundamental Rights - Civil and political rights - Rights of victims of crime.

5.3.38.1 Fundamental Rights - Civil and political rights - Non-retrospective effect of law - Criminal law.

Keywords of the alphabetical index:

Detention, preventive / Criminal, dangerous / Dangerousness, prognosis / Resocialisation, principle /
Imprisonment, conditions / Detention, enforcement / Criminal, violent / Guilt, principle.

Headnotes:

1.a. A person's human dignity will not be violated even by long lasting placement in preventive detention if this
is necessary because of his or her continued dangerousness. However, it is also necessary in these cases to
respect the autonomy of the detainee and honour and protect his or her dignity. Therefore, the aim of
preventive detention like the aim of penal detention must be to lay the foundations for a responsible life in
freedom.

b. Article 1.1 of the Basic Law does not impose on the institution of preventive detention a constitutional
requirement that there be a fixed maximum period for the detention at the time it is imposed or at a later time
when it is re-examined. It is not objectionable for the legislature to provide that it is not necessary at the
commencement of preventive detention for a binding decision to be made on the expected time of the
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detainee's release.

2.a. The longer the placement in preventive detention lasts, the stricter the conditions governing its
continuation.

b. The provision in § 67.d.3 of the Criminal Code takes into account the increased importance of the right to
freedom after ten years in custody by allowing higher demands to be placed on the threatened legal interest
and the proof of the detainee's dangerousness and by only allowing the continuation of detention in
exceptional cases.

c. Due to the special significance that the relaxation of detention conditions has for the prognosis of future
dangerousness, the court responsible for enforcing the sentence is not permitted to accept without sufficient
reason a refusal by prison authorities to relax detention conditions which could prepare the way for the end of
the preventive detention measure.

d. The judicial administrations in the Ldnder (states) have to ensure that a detainee is able to have his or her
preventive detention conditions improved to the full extent that is compatible with prison requirements.

3. The area of application of Article 103.2 of the Basic Law is restricted to state measures which express
sovereign disapproval of illegal and culpable conduct and thus impose suitable and appropriate punishment
on it.

4. The abolition of the maximum period of detention where preventive detention is ordered for the first time
and the application of the same to criminals who had been placed in preventive detention prior to the
pronouncement and coming into force of the new provision and who had not yet finished their sentences is in
conformity with the protection of public confidence guaranteed in a state governed by the rule of law (Article
2.2 of the Basic Law in conjunction with Article 20.3 of the Basic Law).

Summary:

I. The complainant had numerous previous convictions for serious criminal offences and had only been free
for a few months since the age of 15. Most recently he had been sentenced in 1986 to a prison sentence of
five years for attempted murder in connection with robbery. At the same time his (subsequent) placement in
preventive detention was ordered. According to the provision in force at this time, a person's first placement in
preventive detention could not exceed ten years (§ 67.d.1 of the Criminal Code). This provision was amended
in 1998 to the effect that a term of preventive detention would only be considered to have expired within this
period of time if there was no danger that the offender would commit other serious crimes (§ 67.d.3 of the
Criminal Code). At the time the new provision came into force, the complainant was being held in preventive
detention and if it had not been for the new provision he would have had to have been released at the
expiration of the ten years. The Penal Execution Division of the responsible court
(Strafvollstreckungskammer) refused to declare that the complainant had completed his term in preventive
detention in 2001.

His appeals were unsuccessful. Therefore, the complainant lodged this constitutional complaint. The
complainant alleges, in particular, that the new provision violates the prohibition of retroactivity in Article 103.2
of the Basic Law. According to that article, an act can only be punished where it constituted a criminal offence
under the law before the act was committed.

II. The Second Panel rejected the constitutional complaint as unfounded. The Court's reasoning was as
follows:

The placement of a person in preventive detention without there being a statutory maximum time limit for
detention does not violate the guarantee of human dignity. A person's human dignity will also not be violated
by long lasting placement in preventive detention if this is necessary because of his or her continued
dangerousness. An individual's connection and involvement with the community which is provided for in the
Basic Law justify the adoption of indispensable measures to protect essential public interests against
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damage. Nothing prevents a polity from safeguarding itself against dangerous criminals by placing them in
detention. However, it is also necessary in these cases to respect the autonomy of the detainee and honour
and protect his or her dignity. Therefore, the aim of preventive detention like the aim of penal detention must
be to lay the foundations for a responsible life in freedom.

The current form of preventive detention satisfies this standard. The constitutional protection of human dignity
does not require that a binding decision be made on the expected time of release at the time when preventive
detention is ordered due to a person's continued dangerousness or at a later time when the detention is
re-examined. This is because a future danger can only be estimated in the present. How long a danger will
continue to exist will depend on future developments which cannot be predicted with certainty. At every stage
of preventive detention, the question of whether the person concerned can be freed is considered. The fact
that the authorities repeatedly examine whether preventive detention should be suspended or terminated also
guarantees the person concerned adequate legal certainty under the law of procedure.

The legal and practical purpose of preventive detention is reintegration into society. This imprisonment goal
and the obligation to counteract potential damage caused by detention also apply to detainees in preventive
detention. Thus, according to the Prison Act in addition to the general privileges available during preventive
detention special privileges should contribute to the detainee's leading a purposeful life. According to
information from the governments of the Lénder, preventive detention is not in practice purely a matter of
holding dangerous criminals in custody.

There is also no violation of the fundamental right of freedom of the person under sentence 2 of Article 2.2 of
the Basic Law. If one takes into account the following considerations preventive detention is a restriction of
fundamental rights in conformity with the Basic Law. It is true that the possibility of lifelong preventive
detention constitutes a serious encroachment upon fundamental rights. However, such possibility does not
violate the guarantee of the essence of fundamental rights because the new provision only allows the
continued preventive detention at the expiration of ten years, if it serves to prevent serious damage to the
mental or physical integrity of potential victims.

The new provision satisfies the requirements of the principle of proportionality. The Federal Constitutional
Court is only to a limited extent able to examine the exercise of the legislature's discretion in deciding whether
detention is necessary and choosing suitable means for it. The same applies to the legislature's assessment
and prognosis regarding a detainee's dangerousness that is necessary in this context. The uncertainties
associated with placement in preventive detention affect the minimum requirements imposed on the
prognosis and its evaluation in connection with the prohibition of excessiveness. However, such uncertainties
do not eliminate the requirement for encroachments on freedom to be suitable and necessary. The detention
must remain reasonable in order to avoid an excessive burden. The fundamental right to freedom of the
person concerned must be safeguarded at the procedural and substantive levels. The legislature satisfies
these substantive requirements of the prohibition of excessiveness by making the requirements which have to
be satisfied for preventive detention to be continued at the expiration of ten years far more stringent than the
original requirements. As a result, a continuation is limited to serious sexual offenders and violent criminals. In
addition, there is a statutory presumption that dangerousness will generally no longer exist at the expiration of
ten years. Continuation of the preventive detention beyond this time limit can only be considered the ultima
ratio in the case of those persons whose assumed safeness has been clearly rebutted. From the point of view
of the law of procedure, the requirements of the prohibition of excessiveness are also satisfied. The
legislature has created a system for regularly examining whether a detainee's sentence should be suspended
or terminated and the requirements for carefully defining the foundations of the prognosis. In applying these
provisions, judges must, however, satisfy certain standards of diligence in order to conform to the prohibition
of excessiveness. In particular, the decision to continue preventive detention must be based on an expert
opinion which justifies the decision's exceptionalness. Repeated, routine evaluations must be avoided.
Therefore, judges must carefully choose and check experts. These checks must cover the prognosis results
and the quality of the entire prognosis procedure. In addition to being transparent the psychiatric prognosis
must have a sufficiently wide prognosis basis. The relaxation of detention conditions has special significance
for the basis of the prognosis. Therefore, the court responsible for enforcing the sentence is not permitted to
accept without sufficient reason a refusal by prison authorities to relax detention conditions which could
prepare the way for the end of the preventive detention. Ultimately, the special character of preventive
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detention must also be taken into account within the framework of measures of correction and prevention
(other than punishment). Solid reasons do justify a partial concordance between preventive detention and the
punishment. Nevertheless, the state's justice administrations must make use of their statutory possibilities for
allowing a detainee improvements in his or her detention conditions to the extent that such improvements are
compatible with prison needs.

The total prohibition of retroactivity in Article 103.2 of the Basic Law is not violated. The prohibition does not
extend to the measures of correction and prevention in the Criminal Code. The area of application of the total
prohibition of retroactivity is limited to state measures which express sovereign disapproval of illegal and
culpable conduct and thus impose suitable and appropriate punishment on it. The total prohibition of
retroactivity in Article 103.2 of the Basic Law is anchored in the guarantee of human dignity and the principle
of guilt. An accusation of criminal guilt presupposes that the standard for deciding whether or not such guilt
exists has already been determined by statute. Only persons who are aware of such standard and can adapt
their conduct to its legal consequences can act responsibly. Citizens should clearly recognise the spectrum of
human behaviour outside the realm covered by criminal law in order to be able to behave accordingly.
Preventive detention does not serve this legislative goal. In contrast to imprisonment, it is not associated with
either disapproval of reprehensible conduct nor does it aim to punish criminal guilt. Instead it is aimed
exclusively at the prevention of future criminal offences.

The new provision is also compatible with the protection of public confidence in a state governed by the rule
of law pursuant to Article 2.2 of the Basic Law in conjunction with Article 20.3 of the Basic Law. It has a
permissible retroactive connection to the offence. The reliability of the legal system is a fundamental
prerequisite of a free constitution. Therefore, special justification is needed if the legislature wishes to
subsequently amend to the detriment of the persons concerned the legal consequences of conduct which
occurred in the past.

The new provision's connection with the past is evident from the fact that it also applies to cases where
preventive detention was ordered for the first time prior to its pronouncement. The abolition of the maximum
period of detention does not, however, extend back to a point in time prior to the coming into force of the new
provision and does not modify any past events. This is because a preventive detention order did not depend
even under old law on the circumstances existing at the time of the original offence, but rather on the
circumstances prevailing at the time of sentencing. Similarly, the new provision does not change the legal
consequences of a final criminal sentence to the person concerned's detriment. The ten-year time limit was
not an integral part of the criminal sentence passed under the old law i.e. it was not final and absolute. The
new provision only covers persons who were still in preventive detention at the time it came into force. In the
case of these persons, the coming into effect of the newly regulated legal consequences also depends on
circumstances which only occurred later and, in particular, the person's conduct during imprisonment. A
decision on the end of preventive detention thus depends on events which had not occurred at either the time
the offence was committed or the sentence was passed or the entry into force of the new provision.
Languages:

German.
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a) Germany / b) Federal Constitutional Court / ¢) Second Chamber of the Second Panel / d) 02-07-2003 / e) 2
BvR 273/03 / f) / g) / h) CODICES (German).

Keywords of the Systematic Thesaurus:

3.9 General Principles - Rule of law.

3.16 General Principles - Proportionality.

5.3.13.13  Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Trial/decision within reasonable time.
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Keywords of the alphabetical index:
Statute barred for want of prosecution / Penalty, mitigation / Administrative offence, proceedings, duration.

Headnotes:

Article 2.1 of the Basic Law, in conjunction with the principle of the rule of law, guarantees an accused in
proceedings dealing with an administrative offence, just as it guarantees an accused in criminal proceedings,
the right to a fair trial and due process. The latter right includes the right to have the proceedings completed
within a reasonable time.

In a case where the duration of proceedings is excessive and not in accordance with the principle of the rule
of law, the principle of proportionality entails the obligation to review carefully whether and, if so, with which
means the state may (still) prosecute the person concerned for the administrative offence.

Such principles are also applicable where the delay in proceedings only occurs at the appellate level (i.e.
where there is an appeal from proceedings concerning an administrative offence).
Summary:

I. The complainant was fined DM 4,000 for an administrative offence by a Local Court (Amtsgericht) in 1998.
The complainant promptly appealed on a point of law giving his reasons. In addition to raising specific
objections, he pleaded that the Local Court had erred on the facts. In July of 1998 the chief public
prosecutor's office (Generalstaatsanwaltschaft) gave its comments on the complainant's plea. In an order
dated 15 January 2003, the Higher Regional Court (Oberlandesgericht) dismissed the complaint as
inadmissible "because the re-examination of the case on the basis of the reasons given in the appeal did not
show any serious legal errors that disadvantaged the person concerned". The Higher Regional Court also
stated that the prosecution of the offence was not barred by the statute of limitations because the running of
the period of limitation had been suspended since the delivery of the impugned judgment (see § 32.2 of the
Administrative Offences Act, Ordnungswidrigkeitengesetz, OWiG).

In a constitutional complaint, the complainant alleged a violation of his fundamental right to effective legal
protection. He claimed that the Higher Regional Court had taken four and a half years to make an order
stating brief reasons on the basis of the file before it and that it had, therefore, not concluded the complaint
proceedings within a reasonable time-limit. He further alleged that the offence had occurred in August 1994.
According to the law in effect at the time, the limitation period was two years. The decision by the Higher
Regional Court had taken longer than four times the normal limitation period and more than twice as long as
the maximum limitation period.

The Ministry of Justice in Baden-Wirttemberg indicated in its comments on the matter that its judges had
been at the time primarily occupied with criminal matters, which took precedence. Therefore, in individual
cases, other proceedings had to wait. The Ministry of Justice claimed that the sole judge hearing the case had
made it clear to the complainant's defence lawyers in a telephone call in the middle of 2002 that the panel
was overburdened, but that the proceedings would not be discontinued on the basis that they were
statute-barred for want of prosecution.

II. The Second Chamber of the First Panel found the constitutional complaint well-founded. It overturned the
impugned decision and referred the matter for retrial to the Higher Regional Court. The Federal Constitutional
Court gave the following reasons.

Article 2.1 of the Basic Law, in conjunction with the principle of the rule of law, guarantees an accused in
proceedings concerning an administrative offence the right to a fair trial, which includes the right to have the
proceedings completed within a reasonable time. Whether the duration of the proceedings is still reasonable
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must be assessed according to the circumstances of the individual case. Factors that are generally significant
are, in particular, an extension of the length of proceedings due to court delays, the entire length of the
proceedings, the seriousness of the alleged offence, the scope and difficulty of the subject-matter of the
proceedings as well as the degree to which the accused is especially burdened due to the length of the
proceedings. The severity of the applicable measure is, however, eased in the case of administrative offences
by the fact that the penalty is simply intended as a sharp reminder of a person's obligations and does not
have the intensity of state intervention in the form of criminal punishment. It seems reasonable to assume that
the duration of proceedings is too long if the duration is several times the normal limitation period.

Even in proceedings concerning an administrative offence, every avoidable delay can expose the person
concerned to additional burdens. With an increasing delay in the proceedings, these burdens conflict with the
principle that lays down that punishment must be proportionate and in just proportion to the perpetrator's guilt.
That principle is derived from the principle of the rule of law. Therefore, a delay in proceedings in violation of
the principle of a state governed by the rule of law can also have effects on the size of the fine and even lead,
in extreme cases, to the discontinuation of proceedings (see § 47.2 of the Administrative Offences Act). In a
case where the duration of proceedings is excessive and not in accordance with the principle of the rule of
law, the principle of proportionality entails the obligation to review carefully whether and, if so, with which
means the state may (still) prosecute the person concerned. It is generally necessary to find expressly that
the nature and scope of the requirement of reasonable time has been violated and to define more clearly the
extent to which this has to be taken into account.

Where the judiciary is responsible for significant and avoidable delays that first occur at the appellate level,
the question still arises as to whether the judgment is compatible with the principle of proportionality. Even
delays that occur for the first time at the appellate level can be a burden on the complainant. After all, a
judgment against the accused - even if it is not res iudicata - still exists and its lawfulness remains unclear
over a longer period of time. Thus, the accused is perceivably burdened.

In the case at instance, the conduct of the proceedings for an administrative offence had been subjected to
considerable delay. The Higher Regional Court, whose task in the case in question had been merely to
decide on the existence of errors of law (see § 79.3 sentence 1 of the Administrative Offences Act and § 337
of the Code of Criminal Procedure, Strafprozessordnung, StPO), did not make an order for over four and a
half years even though there was no indication that the appeal contained particularly difficult questions of law.
The reference by the Ministry of Justice in Baden-Wirttemberg to the difficult personnel situation - regardless
of the fact that it did not deal specifically with the burden experienced by the actual court hearing the case or
the organisational measures taken to rectify the problems - could not justify the proceedings lasting so long,
since the state community bears full responsibility where proceedings cannot be concluded within a
reasonable time due to a lack of personnel.

It did not follow from that that the proceedings should have been discontinued. The Higher Regional Court
should have examined whether and, if so, to what extent its own delay in the proceedings, which had been in
violation of the principles of a state governed by the rule of law, led to the disproportionality of the judgment by
the Local Court and thus to the requirement to reduce the fine. It had failed to do so and instead had been
satisfied by its finding that the case had not been statute barred for want of prosecution. If the Higher
Regional Court were to find the judgment by the Local Court disproportionate, it would have to make a
decision itself and reduce the fine (see § 79.6 of the Administrative Offences Act). Since the delay had
occurred at the Higher Regional Court level, the obligation to ensure proceedings are conducted within a
reasonable time prevented the case from being referred back to the Local Court.

Languages:

German.
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BvR 153/03 /) /g) / h) CODICES (German).

Keywords of the Systematic Thesaurus:

3.9 General Principles - Rule of law.
3.16 General Principles - Proportionality.
3.17 General Principles - Weighing of interests.

5.3.13.1.3 Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Scope - Criminal proceedings.

5.3.13.13  Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Trial/decision within reasonable time.

Keywords of the alphabetical index:
Trial, within reasonable time, remedy / Penalty, criminal, mitigation.

Headnotes:

A considerable delay in the proceedings due to the fault of the prosecuting authorities violates the right of the
accused to fair trial and due process, and must be taken into consideration in the enforcement of the state's
right to punish. In such cases, the principle of proportionality requires, in view of the additional negative
effects and burdens on the accused, a careful examination of with which means, if at all, the state may (still)
take criminal action against the person affected. In particularly serious cases where a constitutional bar on the
proceedings must be assumed, it is possible to consider the withdrawal of charges.

The existence of a delay that is contrary to the rule of law must be determined by an overall evaluation of the
particular circumstances of the individual case.
Summary:

I. In its judgment of 7 June 2002, the competent Regional Court (Landgericht) imposed an aggregate fine of
80 daily rates of € 100 each on the complainant. The sentence had been preceded by a lengthy trial. The
criminal offences had been committed in 1991 and 1992. In the course of very extensive police investigation
proceedings initiated in 1993, the complainant, as a person charged with a criminal offence, was first heard in
June 1995. He was served with an indictment in June 1997. In August 2000, the Regional Court opened the
main hearing. A fifteen-day ftrial resulted in the complainant's acquittal of part of the charges and warning on
the other part. The warning was issued with a suspended fine of 80 daily rates of € 500 each. On 22 August
2001, the Federal Court of Justice (Bundesgerichtshof) overturned the Regional Court's judgment as to the
dictum and the acquittal. After a new main hearing in the Regional Court on 6 and 7 June 2002, a fine of 180
daily rates of € 100 each was imposed on the complainant for the same offences. The charges were
withdrawn relating to the offences of which he had been acquitted in the first trial because the Regional Court
assumed that a two-and-a-half year delay between the service of the indictment and the order opening the
trial was unjustified. The Regional Court held that the prerequisites for a warning with a suspended penalty
did not exist. The complainant's appeal on points of law was unsuccessful. The complainant brought a
constitutional complaint challenging the excessive length of the proceedings.

II. The Third Chamber of the Second Panel granted the constitutional complaint; the essential reasoning was
as follows.

The principle of the rule of law requires that criminal proceedings be brought to a close within a reasonable
time. A considerable delay in the proceedings due to the fault of the prosecuting authorities violates the right
of the accused to fair trial and due process. The existence of a delay that is contrary to the rule of law must be
determined by an overall evaluation of the particular circumstances of the individual case. The decisive
factors of the overall evaluation are:
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1. the length of the delay caused by the judicial authorities;

2. the total length of the proceedings;

3. the seriousness of the offence with which the accused is charged;

4. the scope and the difficulty of the subject-matter of the case; and

5. the extent of the particular burdens that are caused to the accused by the length of the proceedings.

Delays in the proceedings that are caused by the accused are not taken into consideration. A delay that is
contrary to the rule of law must be taken into consideration in the enforcement of the state's right to punish.
The consequences can be the withdrawal of charges, a prohibition on prosecution, the discontinuance of
proceedings, the court's dispensing with punishment, a warning with a suspended penalty and the taking into
account of the circumstances in the court's assessment of punishment. In particularly serious cases where a
constitutional bar on the proceedings must be assumed, it is possible to consider the withdrawal of charges.

The dictum of the complainant's sentence did not stand up to review under constitutional law. It was not
apparent whether the legal consequences of the dictum were still compatible with the principle of proportional
punishment in view of the considerable delay in the criminal proceedings due to the fault of the prosecuting
authorities. Taken alone, the length of the proceedings, i.e. seven and a half years, was unreasonably long. It
could also not be justified by invoking the scope, or the particular difficulties, of the case. In addition, there
had been delays in the proceedings that could not be explained and that were solely due to the prosecuting
authorities' inaction. Apart from the period between the service of the indictment and the opening of the
hearing, the delays included at least one more year in which no measures whatsoever had been taken to
expedite the proceedings. That point was noted in the decision.

Admittedly, the time that had elapsed because of the filing of an appeal on points of law did not, in principle,
have to be added to the excessive length of proceedings. The time required for appeal proceedings is the
result of an organisation of criminal proceedings that is in accordance with the rule of law. However, the
longer the length of proceedings due to delays caused by the state, the greater the efforts must be on the part
of the prosecuting authorities and the courts to bring the proceedings to a close as soon as possible.

Admittedly, the Regional Court had taken into account the excessive length of the proceedings caused by the
fault of the judicial authorities and the particular burdens that that length had placed on the complainant. The
court had imposed an aggregate fine of 180 daily rates instead of a prison sentence, which the accused
would have normally incurred. That, however, did not reflect the true extent of the infringement of the
principles of fair trial and due process caused by the delay in the proceedings. In determining the punishment,
the Regional Court had only taken into account the period of delay of two and a half years, for which the
criminal jurisdiction had been responsible. It had failed to take into account the other periods of time during
which the proceedings had not been not expedited. In spite of such an infringement of the principle of
proportionality, no constitutional bar on the proceedings could be assumed. Such a constitutional bar would
have required the Federal Constitutional Court to withdraw the charges against the complainant. In view of
the damage that had been caused by and the large number of offences that had been committed by the
complainant, not all the sanctions under criminal law that could still be imposed were to be regarded as
disproportionate from the outset. The Regional Court was to weigh, on the one hand the interest in criminal
prosecution that existed at the relevant time against the encroachment on the complainant's rights, on the
other hand. In that context, a warning with a suspended fine was not excluded in a case of excessive length
of proceedings contrary to the rule of law.

Languages:

German.
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a) Germany / b) Federal Constitutional Court / ¢) Fourth Chamber of the Second Panel / d) 19-08-2002 / e) 2
BVR 443/01/f) / g) / h) CODICES (German).

Keywords of the Systematic Thesaurus:

3.7 General Principles - Relations between the State and bodies of a religious or ideological nature.
3.9 General Principles - Rule of law.

4.10.7.1 Institutions - Public finances - Taxation - Principles.

5.2.1.1 Fundamental Rights - Equality - Scope of application - Public burdens.

53.13.3 Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Access to courts.

Keywords of the alphabetical index:
Church, self-determination / Tax, religious, rate assessment, criteria.

Headnotes:

When levying church taxes, religious bodies are bound to the order that is established by the Basic Law, in
particular as to fundamental rights. Their law-making and their execution of church tax are subject to judicial
review by state courts and must comply with the principles of the rule of law. If churches wish to avoid this
commitment, they must resort to private membership fees for their funding.

Summary:

I. The plaintiff in the original proceedings, a member of the Lutheran Church of the Northern Elbe Region
(Nordelbische Evangelisch-Lutherische Kirche) who lives in the Oldenburg church district situated in the Land
(state) of Schleswig-Holstein, had her church tax assessed in the tax office assessment notice for the year
1994 at 9% of the income (or wage) tax payable. The plaintiff requested a decrease of the church tax on the
basis of the lower tax rate of 8% that was valid at that time in Hamburg. Pursuant to the relevant provision of
the church law of the Lutheran Church in force in the 1994 fiscal year, the church districts levy the church tax
on the basis of a percentage rate of the income tax. In 1994, the church tax was 8% in the Free and
Hanseatic City of Hamburg, whereas it was 9% of the income tax in the Land of Schleswig-Holstein. Since 1
January 2001, the rate of assessment of 9% has been valid in the entire territory of the Lutheran Church of
the Northern Elbe Region. The plaintiff's action in the Administrative Court (Verwaltungsgericht) to set aside
the church tax assessment notice for 1994 was unsuccessful. The Higher Administrative Court
(Oberverwaltungsgericht), however, allowed her action in appeal proceedings. The Federal Administrative
Court (Bundesverwaltungsgericht) rejected the church's complaint against the denial of leave to appeal on
points of law. The complainants challenged that decision by way of a constitutional complaint. They regarded
the decision of the rate of assessment of church tax as an intra-church issue, which was not subject to a
commitment to fundamental rights. Moreover, they put forward that the Higher Administrative Court should
have submitted the church law in question to the Federal Constitutional Court for a review of its
constitutionality.

II. The Second Chamber of the Second Panel did not admit the constitutional complaint for decision because
it was not of fundamental importance and had no chance of success.

The Chamber's essential reasoning was as follows. The competent courts had not infringed the right to one's
lawful judge (Article 100.1 of the Basic Law). The order concerning church tax, which had been issued by the
synod, i.e. by the competent intra-church legislative body, fell under the autonomous statutory law of a
religious body under public law. It was therefore not subject to the court's obligation to submit laws to the
Federal Constitutional Court for a review of their constitutionality.
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The impugned decisions did not violate the complainants' right to self-determination, as protected by Article
140 of the Basic Law, in conjunction with Article 137.3 of the Weimar Constitution (see "Supplementary
information").

Pursuant to Article 140 of the Basic Law, in conjunction with Article 137.6 of the Weimar Constitution,
religious bodies that are corporate bodies under public law are entitled to levy taxes on their members. The
state is obliged to confer on religious bodies that have the status of corporate bodies the right to tax, which is
a sovereign power. Pursuant to the Federal Constitutional Court's case-law, religious bodies are therefore
bound by the order of the Basic Law, in particular by fundamental rights, if they make use of such sovereign
power.

The state complies with its obligation under the Constitution if it establishes the legal prerequisites for the right
to tax and, in doing so, provides for the possibility of enforced collection. In Schleswig-Holstein and Hamburg,
the legislature has restricted itself to regulating the types of church tax and to establishing the basis for the
grant of the authority to enact intra-church tax laws. In doing so, the state has left it to the religious bodies
themselves to decide how they act within this framework. With a view to that, it is incumbent on the religious
bodies, on the basis of their own responsibility, to enact intra-church tax laws and to issue orders concerning
rates of assessment. In doing so, they are bound by the constitutional order. Intra-church tax laws must
therefore comply with the minimum standards that apply to the levying of taxes in a state governed by the rule
of law. If, at the time of setting out its own regulations for levying church tax a religious body follows the
standards that are valid for state income tax, the principle following from Article 3.1 of the Basic Law that
taxation must take economic performance into account applies to church tax.

The impugned judgment of the Higher Administrative Court complied with those constitutional requirements.
The Federal Administrative Court's decision was also constitutionally unobjectionable.

The Higher Administrative Court had rightly affirmed that church legislature was bound by the principle of
equality before the law. The result of the Court's interpretation was constitutionally unobjectionable. The
Higher Administrative Court had not erred in its judgment as to the meaning and scope of Article 140 of the
Basic Law in conjunction with Article 137.6 of the Weimar Constitution, nor had it erred as to the churches'
right to self-determination. The Court had rightly assumed that the differences in the average incomes of
church members in the Lédnder of Hamburg and Schleswig-Holstein could not justify the different rates of
assessment. If the average income had indeed been chosen as a reference, then a higher rate of assessment
had been established in the assessment area with the lower average income. That infringed Article 3.1 of the
Basic Law, which, concerning tax law, provides that taxation be in accordance with the taxpayers' economic
performance. That standard, which is compulsory when tax laws are made by the state, also applies to the
intra-church tax legislature if, as in this case, church tax is levied in accordance with income tax.

The Chamber further stated that the mere fact that parts of the church territory belonged to different Lander
was, pursuant to the Constitution, not a sufficient reason for differentiation. Finally, the different rates of
assessment could not be justified by putting forward that their harmonisation required a consensus with the
Catholic Church. Admittedly, such consensus between the churches was required for the administration of
church tax by the state, but not for the abolishment of different rates of assessment within the Lutheran
Church of the Northern Elbe region.

Supplementary information:

Article 137 of the Weimar Constitution:

137.3: Every religious body regulates and administers its affairs autonomously within the limits of the law valid
for all. It confers its offices without the participation of the state or the civil community.

137.6: Religious bodies that are corporate bodies under public law are entitled to levy taxes in accordance

with State law on the basis of the civil taxation lists.
Languages:
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a) Germany / b) Federal Constitutional Court / ¢) Third Chamber of the Second Panel / d) 05-02-2003 / e) 2
BVR 29/03 /f) /g) / h) CODICES (German).

Keywords of the Systematic Thesaurus:

3.9 General Principles - Rule of law.
3.16 General Principles - Proportionality.
4.7.2 Institutions - Judicial bodies - Procedure.

5.3.13.1.3 Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Scope - Criminal proceedings.

5.3.13.13  Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Trial/decision within reasonable time.

Keywords of the alphabetical index:
Criminal procedure, guarante / Proceedings, duration, influence on the assessment of punishment.

Headnotes:

In general, the principle of proportionality urges a review at every stage of the proceedings as to whether the
means of prosecution and punishment employed for the protection of legal interests are still in adequate
proportion to the restrictions of fundamental rights produced for the person affected. In a case of an excessive
duration of proceedings, which is not in accordance with the principle of the rule of law, the principle of
proportionality entails the obligation to review carefully whether the state can still prosecute the person
affected, and if so, with which means.

A delay in the proceedings that is contrary to the principle of the rule of law must affect the assessment of
punishment. In exceptional cases, it may even result in a discontinuance of the proceedings or in a stay in the
proceedings that can be directly derived from the Basic Law's principle of the rule of law.

Summary:

I. The complainant was sentenced in a decision, from which an appeal did not lie, to a cumulative term of four
years and six months' imprisonment for aiding and abetting (Beihilfe) fraud in repeated cases. The history of
the trial was as follows. In May 1994 the public prosecutor had brought the charge. In June 1995 the
Oldenburg Regional Court (Landgericht) had found the charges admissible, and the case had proceeded to
trial. The trial had begun on 7 August 1995. Due to changes in the plan of assignment of court cases, the
proceedings had been assigned to a different criminal division of the Regional Court in early 1996. There, the
proceedings had begun anew on 17 May 1996. After 103 days of trial, the proceedings ended with the
passing of the sentences on 22 May 1998.

The appellate proceedings before the Federal Court of Justice (Bundesgerichtshof) ended on 14 July 2000
with the delivery of a decision that overturned the matter in part and referred it back to the Oldenburg
Regional Court. The new proceedings in that court ended with the complainant's conviction on 18 December
2001. Another set of appellate proceedings was dismissed as inadmissible by the Federal Court of Justice in
an order dated 7 November 2002.

The complainant brought a constitutional complaint alleging that the proceedings had been unconstitutionally
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delayed, and that the delay had not been taken into account in the sentences. He alleged a violation of his
rights under Article 2.1 of the Basic Law (right to the free development of one's personality), Article 19.4 of the
Basic Law (guarantee of recourse to law), Article 20.3 of the Basic Law (principle of the rule of law) and
Article 101.1 of the Basic Law (right to the jurisdiction of one's lawful judge).

II. The Third Chamber of the Second Panel did not admit the constitutional complaint for decision; it gave,
essentially, the following reasons.

1. The principle of the rule of law enshrined in the Basic Law requires that criminal proceedings be brought to
a close within a reasonable time. A considerable delay in the proceedings for which the judicial authorities are
responsible violates the right of an accused to a fair trial in accordance with the rule of law under Article 2.1 of
the Basic Law, read in conjunction with Article 20.3 of the Basic Law. Whether the duration of proceedings is
still reasonable must be assessed according to the circumstances of the individual case. In doing so, the
delays in the proceedings for which the judicial authorities are responsible are to be taken into account first,
then the total duration of the proceedings, the seriousness of the offence with which the accused is charged,
the scope and the difficulties of the subject-matter of the case and the burden that the delay in the
proceedings constitutes for the accused. As a general rule, the delays in the proceedings caused by the
accused himself may not be used to substantiate the Court's finding that the rights of the accused have been
violated by an excessive duration of the proceedings.

2. An excessively long trial can place considerable additional burdens on the accused. With an increasing
delay in the proceedings, those burdens, the consequences of which can be equivalent to those of the penalty
itself, conflict with the principle, which is itself derived from the principle of the rule of law, prescribing that
punishment must be proportionate and in adequate proportion to the perpetrator's guilt.

3. Alone from the requirement set out in Article 6.1.1 ECHR that proceedings must take place within a
reasonable time, it is obvious that the competent courts, in their application of criminal law and the law of
criminal procedure, must draw the requisite conclusions from a delay in the proceedings, must explicitly state
so in the case of a violation of the requirement of reasonable time and must ascertain in detail the extent to
which this requirement has been taken into account. Moreover, that same procedure is required from the
point of view of the importance of proceedings taking place within a reasonable time prescribed by the Basic
Law's principle of the rule of law.

4. The Oldenburg Regional Court reviewed all stages of the proceedings including the final merger of
sentences. The considerations stated in the grounds for the decision about the maximum time allowed to the
judicial authorities for the different actions at different stages of the original proceedings on the basis of their
scope and difficulty were justifiable. Those considerations did not give rise to the fear that the Regional Court
could have misjudged the meaning or the scope of the complainant's claim to his entitlement to have the
proceedings be concluded within a reasonable time.

The unconstitutionally excessive duration of 26 months in all of the proceedings found by the Regional Court
had been taken into account in the impugned decision as a ground for mitigation of punishment in its own
right, apart from the considerable interval between perpetration and conviction, and the burden that had been
placed on the complainant by the long overall duration of the proceedings. Apart from this, the Regional Court
had precisely set out the extent of the reduction in the sentence by determining what the adequate sentence
would have been with and without taking into account the infringement of the obligation to ensure that
proceedings take place within a reasonable time (a cumulative term of four years and six months as
compared to a fictitious cumulative term of seven years and nine months).

Languages:

German.

Israel

Supreme Court
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GER-2001-1-001 20-12-2000 2 BvR
591/00

a) Germany / b) Federal Constitutional Court / ¢) Third Chamber of the Second Panel / d) 20-12-2000 / e) 2
BvR 591/00/f) / g) / h) CODICES (German).

Keywords of the Systematic Thesaurus:

21.1.4.3 Sources of Constitutional Law - Categories - Written rules - International instruments - European
Convention on Human Rights of 1950.

3.9 General Principles - Rule of law.
3.22 General Principles - Prohibition of arbitrariness.
5.1.3 Fundamental Rights - General questions - Limits and restrictions.

5.3.13.17  Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Rules of evidence.

5.3.13.28 Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Right to examine witnesses.

Keywords of the alphabetical index:
Evidence, value / Evidence, evaluation / Informant / Evidence, indirect / Undercover agent / Witness, hearsay.

Headnotes:

The right to a fair trial can be affected if proceedings are conducted in a way that is contrary to a process that
aims at ascertaining the truth, and thus, contrary to a fair judgment.

A constitutionally relevant violation only occurs, however, if an overall survey of all circumstances
unequivocally shows that requirements that are indispensable from the point of view of the rule of law were
not met.

Summary:

[. In 1998 the complainant was convicted by the Higher Regional Court in Frankfurt am Main onaccount of
her participation in the hijacking of the Lufthansa aircraft "Landshut" to Mogadishu in October 1977. The
Higher Regional Court found that evidence proved the complainant had transported the weapons that had
been used in the hijacking from Algiers to Palma de Mallorca, where they were handed over to the
hijackers. The court essentially based its findings regarding the complainant's participation in the hijacking
on the statement of S., another participant in the crime. S., who was in custody in Beirut, could not be
examined at the trial because the Lebanese authorities refused to transfer him to Germany for
examination. On account of a request for assistance, S. had, however, made detailed statements as an
accused to the Lebanese police in Beirut. In these interrogations, two officers of the Federal Office of
Criminal Investigation (Bundeskriminalamt) had been present, who during the trial gave evidence as
witnesses to the Higher Regional Court about the circumstances in which S.'s statement was made and
about the contents of the statement.

The Higher Regional Court regarded S.'s statement, presented in this manner, as credible because it was
confirmed by other important pieces of evidence. One corroborating piece of evidence was the statement
given by the witness P., a senior official in the Federal Office for the Protection of the Constitution (Bundesamt
flir Verfassungsschutz). P. stated that several documents existed that confirmed the complainant's plane
journey from Algiers to Palma de Mallorca. P. claimed that, in the interest of protecting his informants, he
could neither name the persons from whom the BfV had received the documents nor disclose the documents
themselves, as this would involve the risk of revealing the identity of the person who had procured the
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documents.

The witness G., a former head of criminal investigation at the Federal Office of Criminal Investigation, stated
in the trial that he had received, from a reliable source, documents that confirmed that the complainant was
identical to the person who had taken arms to Mallorca. G. also stated that he could neither submit the
documents nor name his sources.

The Higher Regional Court was unsuccessful in its efforts to obtain from the Federal Ministry of the Interior
permission for both hearsay witnesses to make more expansive statements.

Along with other circumstances and evidence presented at the trial, the Higher Regional Court also based its
findings regarding the complainant's participation in the crime on the statement of the witness B., a former
member of the terrorist group Red Army Faction (Rote Armee Fraktion - RAF), who had been examined at
the trial. B. stated that he had seen the complainant in Baghdad during the preparatory stages of the
hijacking. The Court held that B.'s statement was an additional refutation of the complainant's claim that she
had not left Aden. At the same time, B.'s statement was consistent with the statement of S. who had
participated in the crime.

When her appeal was unsuccessful, the complainant, by way of a constitutional complaint, alleged that the
conviction constituted a violation of the principle of a fair trial and of the prohibition of arbitrariness. The
complainant also alleged that her conviction was inconsistent with Articles 6.1 and 6.3 ECHR, as the
conviction had fundamentally been based on hearsay evidence and on the testimony of informants which
cannot be confirmed because it was obtained in the framework of criminal investigation and of intelligence
service activities. The complainant is of the opinion that, for these reasons, the conviction had, to a
considerable degree, been based on sources that had remained anonymous. The Higher Regional Court
concluded that this anonymous evidence compensated for the deficiencies of S.'s statements. The evidentiary
value of S.'s statements was deficient because the statements were obtained in this specific interrogation
situation, namely that S. was also a suspect to the crime and being held by the authorities with whom he
might seek to curry favour by providing evidence against the complainant. In the complainant's opinion, this
conclusion failed to meet the requirements that the Constitution places on the production of evidence in
criminal proceedings. The complainant argued that the cumulative effect of the court's reliance on several
pieces of hearsay evidence - the genesis of which cannot be autonomously assessed by the parties to the
legal action - is in no way compatible with the case-law of the Federal Constitutional Court.

II. The Third Chamber of the Second Panel did not admit the case for decision, giving, in essence, the
following reasons:

The right of access to the sources which serve as the basis for the findings of fact follows from the right to a
fair trial. A constitutionally serious violation of this principle occurs only if an overall survey of all
circumstances unequivocally shows that requirements that are indispensable from the point of view of the rule
of law were not observed. The challenged judgments, however, meet the requirements of the right to a fair
trial, although only just to a sufficient extent. They also fulfil the standards arising under Articles 6.1 and 6.3
ECHR, which are taken along with the case law of the European Court of Human Rights and of the Federal
Court of Justice (Bundesgerichtshof) as a guide to the interpretation of this provision of the Basic Law. The
relevant standards have been met even though the administration of procedural law by the court that presided
over the case can be regarded as being situated at the borderline of what the Constitution permits as regards
the organisation of proceedings.

As regards their evidentiary value, statements that originate from informants who are not examined during the
trial are, as a general rule, not sufficient for the formation of judicial findings unless other important aspects
and indicia confirm them. Therefore, increased care is required of the court presiding over the case if - as in
this case - police or intelligence service informants cannot be heard as witnesses for the sole reason that the
competent authority refuses to disclose their identities or to give them permission to testify. In such a case, it
is the executive that prevents an exhaustive inquiry into the facts and makes it impossible for the parties to
the legal action to verify the personal credibility of the informant whose identity remains in the dark.
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The evidence on which the challenged judgment is based, is, however, not limited to the evaluation of (1) the
testimony given by the police hearsay witnesses; (2) the statements of S., who is also an accused in the
proceedings, which are contained in the testimony of the police hearsay witnesses; and (3) the statements of
several police and secret service informants, agents and an "informants' leader”, all of whom operate
undercover in foreign countries. Rather, the Higher Regional Court relied in its evaluation of evidence, apart
from the statements by the complainant herself, above all on the testimony of the (direct) withess B. The
witness refuted, to the court's satisfaction, the complainant's statement that at the material time, she did not
stay at the place of the criminal offence but exclusively in Aden. The Higher Regional Court also regarded this
as a further confirmation of S.'s statement, which had been conveyed by the Federal Office of Criminal
Investigation officials. The Higher Regional Court supported its conclusion that S.'s statements and the
statements given by other sources were correct with the results of further investigations of the participating
agencies. These further investigations were performed by the participating agencies on the basis of and in
order to review the information provided by their sources. Under these circumstances, and in the framework
of the required consideration of all the factors, the process employed by the Higher Regional Court cannot be
criticised.

If, for these reasons, the proceedings regarded as a whole were fair according to the standards set by the
Basic Law, the opinion of the Federal Court of Justice that the standards of fairness stipulated by Article 6.1
ECHR were not violated, is not objectionable from the constitutional point of view.

Languages:

German.

GER-2000-3-034 29-02-2000 2 BvR
347/00

a) Germany / b) Federal Constitutional Court / ¢) Second Chamber of the Second Panel / d) 29-02-2000 / e) 2
BVvR 347/00/f) /g) / h) CODICES (German).

Keywords of the Systematic Thesaurus:

3.9 General Principles - Rule of law.
3.16 General Principles - Proportionality.
3.17 General Principles - Weighing of interests.

5.1.1.3.1 Fundamental Rights - General questions - Entitlement to rights - Foreigners - Refugees and
applicants for refugee status.

53.5.1.2 Fundamental Rights - Civil and political rights - Individual liberty - Deprivation of liberty -
Non-penal measures.

Keywords of the alphabetical index:

Deportation, custody, continuation / Deportation, enforceability / Deportation, custody / Deportation,
impediment / Obligation to leave the country.

Headnotes:

A court maintaining an order of pre-deportation custody violates Article 2.2.2 of the Basic Law and the
principle of the rule of law if it fails to take into account a bar to deportation that conflicts with the obligation to
leave the country.

Summary:

I. In an order dated 25 January 1994, the Federal Office for the Recognition of Foreign Refugees
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(Bundesamt fiir die Anerkennung ausléndischer Fliichtlinge) turned down the complainant's application
for asylum. The complainant, a Turkish citizen, appealed against this order by bringing an action before
the responsible Administrative Court.

Before a judgement was issued in the pending action for the grant of asylum, the Aliens Authority in the
federal state (Bundesland) Lower Saxony made an order to expel the complainant from Germany on account
of a conviction for offences in violation of the German Narcotics Law (Betdubungsmittelgesetz). The Authority
ordered the complainant to be deported to Turkey at the time of his discharge from the prison sentence he
received for these offences.

The complainant applied to the Administrative Court (Verwaltungsgericht) for temporary relief against the
order requiring the immediate enforcement of his expulsion and deportation. In December 1999, the
complainant was taken into pre-deportation custody, as the responsible court was of the opinion that there
were reasonable grounds to suspect he would evade his deportation by disappearing after serving his prison
sentence.

In July 1999, the Administrative Court made an order to hear evidence in the asylum proceedings to
determine whether the complainant was threatened by political persecution for the very reasons that served
as the basis for the institution of criminal proceedings against him.

The complainant immediately appealed to the Regional Court (Landgericht) against the order of
pre-deportation custody, and in this context, he informed the Regional Court about the following matters:

1. his appeal against the rejection of his application for asylum;

2. his application for temporary relief against the expulsion and deportation order and the objection against
this order; and

3. the order to hear evidence in the asylum proceedings.

When the Regional Court dismissed the complainant's immediate appeal in its order of 26 January 2000, the
complainant appealed to the responsible Higher Regional Court (Oberlandesgericht).

On 16 February 2000, the Higher Administrative Court (Oberverwaltungsgericht) of Lower Saxony held that
the complainant's objection to the expulsion order should have the effect of suspending the order to deport
the complainant to Turkey, until a judgement was issued in the objection proceedings. The Higher
Administrative Court justified its decision by stating that, according to the present state of knowledge, the
person seeking asylum was under the definite threat of being interrogated and tortured by Turkish security
authorities upon his return to Turkey, as he was suspected of having supported the PKK. The court further
held that no evidence had yet been produced pursuant to the order to hear evidence, and that an
Administrative Court judgement had not been issued yet. As such evidence and the judgement of the
Administrative Court were to be taken into account in the judgement on the complainant's objection to his
expulsion, the court stated that at that time, no final decision about a deportation could be taken.

The complainant informed the Higher Regional Court responsible for issuing the judgement maintaining his
pre-deportation custody about the Higher Administrative Court's judgement. Nevertheless, on 21 February
2000, the Higher Regional Court dismissed another objection to the continuation of the complainant's
pre-deportation custody because they found that the order of pre-deportation custody to ensure deportation
pursuant to § 57.2.5 of the German Aliens Act (Ausléndergesetz) did not presuppose the obligation to leave
the country was already enforceable.

In his constitutional complaint, the complainant challenged the continuation of his custody for the purpose of
ensuring his deportation, alleging that, because his expulsion was impeded, pre-deportation custody was
impermissible and constituted a violation of Article 2.2.2 of the Basic Law.

II. The Second Chamber of the Second Panel, for the following reasons, reversed and remanded the Higher
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Regional Court decision because of a violation of the fundamental rights and freedoms of the person:

In conjunction with the principle of the rule of law, Article 2.2.2 of the Basic Law obliges the courts to
comprehensively examine the prerequisites for ordering pre-deportation custody. In particular, during the
appellate proceedings it must be examined whether the prerequisites for maintaining custody are still valid. As
a general rule, it can be stated that these prerequisites are no longer met if an Administrative Court decision
has eliminated the detainee's obligation to leave the country or if the detainee's deportation cannot be
effected without the lapse of a prolonged period of time. If the deprivation of liberty is not necessary, because
deportation is impeded, the principle of proportionality precludes the ordering (in the first instance) or
maintenance of previously ordered pre-deportation custody.

When weighing the public interest in ensuring deportation against the personal liberty rights of the person who
is to be deported, right to personal liberty will, with the increasing length of detention, gain importance as
against the public interest. Apart from constitutional law, the principle of proportionality finds its expression in
§ 57.2.4 of the German Aliens Act, according to which pre-deportation custody to ensure deportation is
impermissible if it is certain that for reasons beyond the concerned foreigner's control, deportation cannot take
place within the next three months.

The Higher Regional Court did not take these constitutional criteria into consideration; in particular, it
completely failed to consider § 57.2.4 of the Aliens Act.

Nor is there any evidence that the Higher Regional Court examined, as required by the Basic Law, whether
and to what extent the Higher Administrative Court's decision to establish the suspensory effect of the
objection conflicts, permanently or at least for a prolonged period of time, with deportation.

In the case of such a decision by an Administrative Court, which is only provisional, the court that is
competent for ordering detention can nevertheless state that it has not been established that the deportation
is impeded. Such a statement, however, presupposes that there is concrete evidence to indicate that the
deportation, which was precluded on account of the grant of temporary relief by the Administrative Courts,
could be possible again within the three-month period provided in § 57.2.4 of the Aliens Act.

In view of the facts of the case, which the Higher Regional Court could have ascertained without any problem
(as required by the Basic Law), the Basic Law prohibits the Higher Regional Court from representing in this
case that it was not certain the deportation would be impeded.

Moreover, as the Higher Regional Court did not take the question of proportionality into consideration, the
case was to be remanded.
Languages:

German.

GER-2000-2-029 20-07-2000 1 BvR
352/00

a) Germany / b) Federal Constitutional Court / ¢) First Chamber of the First Panel / d) 20-07-2000 / e) 1 BvR
352/00/f) /g) / h) CODICES (German).

Keywords of the Systematic Thesaurus:

1.1.4.4 Constitutional Justice - Constitutional jurisdiction - Relations with other institutions - Courts.

3.16 General Principles - Proportionality.

5.3.13.3 Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Access to courts.

5.3.13.13  Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Trial/decision within reasonable time.
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Keywords of the alphabetical index:

Duty of office, violation / Measure, that expedites / Protection, legal, effective / Proceedings, speeding up /
Damage / Civil proceedings.

Headnotes:

Article 2.1 of the Basic Law, in conjunction with the principle of the rule of law, is violated if a court does not
take effective measures to counteract the excessive duration of civil proceedings.
Summary:

At the beginning of the 1970s the complainant, a building contractor resident in Saarbruecken, planned to
build a shopping centre in his home town. The municipality designated, in a draft development plan, the
intended location of the building as an area dedicated to non-residential use and had on several occasions
conducted negotiations with the complainant about the project, inter alia about a development contract. The
contract, however, was not concluded and no building permit was granted as the municipality eventually
broke off negotiations. In August 1974, the complainant brought an action for damages against the
municipality for breaking off negotiations for irrelevant reasons.

The action, which had been unsuccessful before the first two courts to hear the matter, was referred to the
Higher Regional Court by the Federal Court of Justice in 1980 following an appeal lodged by the complainant.
The complainant again lost in the proceedings before the Higher Regional Court. This judgement was
reversed by the Federal Court of Justice in 1983 and again referred to the Higher Regional Court. In July
1984 the Higher Regional Court held on the merits that the defendant municipality was liable for damages.
This judgement has been res iudicata since 1985. In July 1986, a final judgement was issued awarding the
plaintiff damages amounting to approximately DM 5 million. In June 1989, the judgement regarding damages
was partially reversed, on appeals lodged by both the defendant and the plaintiff with the Federal Court of
Justice, and was again referred to the Higher Regional Court. The Higher Regional Court, in its second
hearing of the damages issue, took extensive evidence, inter alia concerning the extent of the damages. The
Higher Regional Court asked for several opinions from judicially appointed independent experts, not all of
which had been delivered as of the filing of the complaint before the Federal Constitutional Court. At the end
of 1999, the composition of the responsible panel of the Higher Regional Court changed; no judgement had
been issued at the time of the present decision.

In his constitutional complaint, the complainant challenged the allegedly excessive duration of the
proceedings. He argued that his constitutional right to effective legal protection had been violated. The
complainant claimed that he had been negatively affected in all his business activities, to the point of
endangering his economic existence, by the enormity of the damages connected with the case and the
resulting financial burden for which he was unable to obtain any compensation on account of the excessive
length of proceedings.

The First Chamber of the First Panel of the Federal Constitutional Court (Bundesverfassungsgericht)
concurred in the complainant's opinion and held that the Higher Regional Court of the Saarland failed to
make, in a reasonable period of time, a decision on the amount of the claim for damages, the necessity for
which had been determined on the merits.

The grounds for the decision included the following:

Article 2.1 of the Basic Law, in conjunction with the principle of the rule of law, grants effective legal protection
in civil law disputes.

Certainly no general rule can establish when a case is disproportionately long. When assessing the issue
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from the constitutional point of view, all circumstances of the individual case must be taken into consideration,
in particular the importance of the matter to the parties, the degree of complexity of the facts of the matter, the
parties' behaviour as well as activities of third parties which cannot be influenced by the court, e.g. judicially
appointed independent experts. However, with the increasing length of the proceedings as a whole, or with
the increasing length of the proceedings before a specific court, the duty of the court to make sustained
efforts to speed up and terminate the proceedings intensifies. This obligation on the court is connected with
the right to have recourse to a court.

In this case, 26 years have passed since the action was brought, and 11 years since the last referral by the
Federal Court of Justice. In this period of time, no decision has been made as regards the amount of the
damages to which the complainant is entitled. This definitely exceeds the limits of what is tolerable from the
point of view of effective legal protection. Certainly this case involves considerable legal and factual
difficulties. The records of the case do not show that the proceedings have been delayed simply due to
inaction. Neither do they show, however, that the court has made special efforts to speed up the proceedings.
In the present case, the duty to make sustained efforts to speed up and terminate the proceedings is
increased by the fact that the legal action affects the economic existence of the complainant. In view of the
extraordinarily long duration of the proceedings, the Higher Regional Court, in this final stage of the case,
should not have confined itself to treating the proceedings as a usual, albeit complicated, legal action. Rather,
the Higher Regional Court should have made use of all possibilities at its disposal to speed up the
proceedings. If necessary, the court was required to try to find relief measures within the court.

It is not the responsibility of the Federal Constitutional Court to dictate to the courts specific measures for
accelerating proceedings. The decision about the measures to be taken is incumbent on the courts presiding
over the respective case. Such measures cannot be made in abstract terms but must be tailored for the
specific case, taking into consideration the reasons for the long duration of the proceedings. Even if the court
has to rely on the co-operation of judicially appointed independent experts for its ruling, measures expediting
the matter seem possible.

Criticism regarding the excessive length of proceedings cannot be based on the claim that a different judicial
assessment of the issues of law to be decided could have resulted in a shorter duration of the proceedings.
Criticism regarding the excessive length of proceedings may, however, be based on the claims that measures
related to case management or the possibility of accessing other resources internal to the court could have
led to a shortening of the proceedings. The proper assessment of a case, including the decision regarding
which evidentiary methods will be used to establish the facts of the case, rests exclusively in the judgement of
the responsible courts.

Languages:

German.

GER-2000-2-002 10-11-1998 2 BvR
1057/91, 2
BvR
1226/91, 2
BvR
980/91

a) Germany / b) Federal Constitutional Court / ¢) Second Panel / d) 10-11-1998 / e) 2 BvR 1057/91, 2 BvR
1226/91, 2 BvR 980/91 / f) / g) / h) CODICES (German).

Keywords of the Systematic Thesaurus:

35 General Principles - Social State.

3.17 General Principles - Weighing of interests.

3.18 General Principles - General interest.

5.2.1.1 Fundamental Rights - Equality - Scope of application - Public burdens.
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52212 Fundamental Rights - Equality - Criteria of distinction - Civil status.
5.3.33 Fundamental Rights - Civil and political rights - Right to family life.

5.3.42 Fundamental Rights - Civil and political rights - Rights in respect of taxation.
5.3.44 Fundamental Rights - Civil and political rights - Rights of the child.
5.4.18 Fundamental Rights - Economic, social and cultural rights - Right to a sufficient standard of living.

Keywords of the alphabetical index:

Tax, deduction / Employment, gainful / Marriage, equality / Family, burdens, equalisation / Tax, tax-free
household allowance / Child, care, cost.

Headnotes:

1. Article 6.1 of the Basic Law contains a specific principle of equality. It prohibits disadvantaging marriage
and family as compared with other life and education relationships. This prohibition of discrimination
precludes any detrimental differentiation connected to the existence of marriage (Article 6.1 of the Basic
Law) or the safeguarding of parental rights in a cohabitation (Articles 6.1 and 6.2 of the Basic Law).

2. The financial ability of parents is reduced not only by the child's need of certain items for its daily life and
of care during the time of gainful employment of the parents, but also by the need for child care in
general. The cost of child care, as a necessary part of the bare subsistence level of the family (see BVerG
82, 60 [85]; 87, 153 [169 ff.]), must be exempted from income tax, no matter now the need is satisfied.

3a. In the necessary new regulation of tax-free child allowances, the legislator must also take the child's need
of education into account; this applies, independently of the family status, to all parents who are conceded
tax-free child allowances or receive child benefits.

3b. Insofar as the bare subsistence level of the family is based upon personal data such as family status,
number and age of the children, it is necessary - in compliance with the rule of law demanding
foreseeability and calculability of tax burdens - that this tax-relevant fact be defined in such a way that the
mere presentation of such data is sufficient to ensure application of the law.

Summary:

I. According to § 33c of the Income Tax Act, single parents are allowed to deduct the cost of childcare,
incurred through gainful employment, sickness or hindrance, from their taxable income. Parents with
unlimited tax liability living in a conjugal community, however, are in principle liable to income tax also
with their cost of childcare incurred because of the parents' gainful employment. Only when one parent
living in conjugal community is sick or hindered and the other is either gainfully employed or also sick or
hindered, are the costs of childcare taken into account.

The legislator further provided that extramarital educational communities are granted tax-free household
allowances (§ 32 Income Tax Act) even when each of the parents is entitled to a tax-free basic allowance,
while marriage partners are in principle not conceded such a tax-free household allowance. The tax-free
allowance is intended to compensate for the higher expenses of single taxpayers who, because of their
children, find themselves compelled to extend their homes and households. Singles with children are granted
an additional tax-free allowance, comparable to another tax-free basic allowance, to ensure they are - in the
proportional range of the income tax - taxed in the same way as jointly assessed marriage partners.

The tax-free household allowance granted is solely based upon the household of the single taxpayer; it is not
increased with the number of children.

II. In 1983, 1984, 1986 and 1987, each of the five complainants lived in a conjugal community with their
children below 16 years of age. At this time, both parents were in each case, at least temporarily, gainfully
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employed and jointly assessed.

Applications for fiscal consideration of those expenses which had been incurred because of care of the
children remained unsuccessful.

Upon legal action instituted by the complainants, the Financial Courts decided that the complainants cannot
be included into the regulation concerning deduction of the cost of childcare and into the regulation
concerning tax-free household allowances because each of these provisions refers exclusively to single
parents with children.

The complainants appealed to the Federal Constitutional Court from these court decisions and, indirectly,
from the corresponding legal provisions in their then versions, they alleged in particular a violation of their
Fundamental Rights from Article 3.1 in conjunction with Article 6.1 of the Basic Law. Regarding the fiscal
treatment of inevitable expenses for childcare, they argued that singles must not be privileged as compared
with parents living in a conjugal community.

lll. The Second Senate declared the legal provisions objected to (§ 33.1 - 4 of the Income Tax Act of
December 1984, § 22.3 and 22.4 of the Income Tax Act of January 1984, § 32.7 of the Income Tax Act of
April 1986), and all subsequent versions of the Act unconstitutional.

In its reasoning, the Senate explained that educational duty is within the personal responsibility of the parents;
however, it need not be practiced exclusively by the parents themselves.

Article 6.1 of the Basic Law, as a negative right, at the time guarantees the freedom to decide oneself in
which way life in one's conjugal community and family shall be arranged. Parents are free to plan and live
their family life according to their own ideas; in their educational responsibility, they are also free to decide
whether and in which developmental phase the child shall be predominantly taken care of by one parent
alone, by two parents alternately, or by a third person.

The guardian function of the State resulting from Article 6.2.2 of the Basic Law does not authorise the State to
urge parents to educate their children in a certain way, so the Second Senate declared. Rather, the Basic
Law leaves decisions concerning educational principles to parents. As the child's interests are usually best
safeguarded by its parents, they themselves can decide about the way in which the child is taken care of,
about the child's possibilities of meeting friends and having experiences and about the contents of the child's
education.

As stated by the Second Senate, Article 6.1 of the Basic Law contains a specific principle of equality. This
principle forbids disadvantaging of marriage and family compared with other life and educational partnerships.
This prohibition of discrimination precludes any detrimental differentiation in connection with the existence of
marriage or the safeguarding of parental rights in a conjugal community (Articles 6.1 and 6.2 of the Basic
Law).

Accordingly, discrimination also exists if and when marriage partners or parents, because of their marriage
and family and because of the way marriage and family are arranged, are excluded from tax relief. The
principle of fiscal equality demands, at least for direct taxes, taxation according to the taxpayer's financial
capability.

The State has to ensure that the income of taxpayers to the extent of a "minimum subsistence level" is
tax-free, the Second Senate held. In the case of families, this applies to the minimum subsistence level of all
family members, i.e. including also that of the children.

The financial status of parents is reduced not only by the child's need of items for its daily life and of care
during the time of gainful employment of the parents, but also by the need of childcare in general. Expenses
for childcare, as part of the bare subsistence level of the family, must be exempted from income tax.

Because of the duty to ensure childcare, which reduces their working power or their financial availability,
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taxpayers with children are less capable of paying taxes than taxpayers without children, argued the Second
Senate. If the costs arising from the parental duty to bring up, educate and provide care for their children are
neglected in the assessment of income tax, parents would be disadvantaged over and above tax payers
without children, whose financial capacity is not reduced by the fulfilment of parental duties. In this context it
makes no difference, the Second Senate held, how the needs of the child are met. The Income Tax Act must
always exempt the cost of child care, no matter whether the parents themselves take care of the child,
whether they prefer a third person taking temporarily care of the child, or whether both parents decide to work
in a job and, therefore, avail themselves of a third person's help. These needs - different to the needs arising
from the parents' gainful work - must, therefore, be taken into account independently of the actual cost paid.

In view of the State's duty to protect marriage and family in accordance with Article 6.1 of the Basic Law, the
State is also confronted with the task of establishing and promoting the actual preconditions of childcare in the
form chosen by the parents. Care of children represents a service which is also in the community's interest
and which must be appreciated by the community, the Second Senate ruled. The State, accordingly, has to
make sure that parents have a chance of both partly or temporarily giving up work to the benefit of personal
childcare, and of combining family activities and gainful employment.

In the cases at issue, the Second Senate ruled that the legal provisions governing the fiscal treatment of the
cost of child care and the deduction of household allowances violate the complainants' rights contained within
Articles 6.1 and 6.2 of the Basic Law.

1. As far as the costs of childcare are concerned, the legal definition of those entitled to a deduction exceeds
the group of singles who are exclusively dependent upon themselves. Only parents with unlimited tax
liability who live in a conjugal community are in principle liable to income tax along with their cost of
childcare incurred because of gainful work. Here, firstly, exclusion from the lump sum regulation which is
not limited to inevitable expenses leads to a discrimination which is not compatible with Articles 6.1 and
6.2 of the Basic Law.

The protective scope of Article 6.2 of the Basic Law demands that the cost of childcare be taken into account
for all parents, independently of whether, and if so, for what time the child is cared for by third persons.

2. The possibility of deducting tax-free household allowances for unmarried parents is incompatible with
Article 6.1 of the Basic Law, because it is not conceded to conjugal educational communities but
non-married parents even when they live in an educational community and when they are both liable to
taxation.

This discrimination, the Second Senate ruled, cannot be justified by either an increase in household expenses
as the result of a child in an extramarital educational community entitled to the deduction as compared with a
cohabiting educational community. It is generally the case that that a child increases the cost of the parents'
household.

3. Nor can the discrimination against parents living in a conjugal community be justified by the possibility of
joint assessment, the Second Senate held. Joint assessment can be claimed by all parents,
independently of whether they have dependent children or not. Hence, joint assessment is unsuitable to
compensate for fiscal discrimination, because it would disadvantage married parents compared with
marriage partners without dependent children. The relieving effect of joint assessment, furthermore,
depends upon the level of income of each marriage partner and upon the rate of increase of such. Joint
assessment has practically no effect if and when both husband and wife are gainfully employed and earn
similar salaries.

The above-stated violation of the specific principle of equality of Article 6.1 of the Basic Law therefore cannot
be remedied by repealing the tax privileges for 'false' single parents in the sense of § 33c Income Tax Act.

The regulation of the need of childcare violating equality does not neglect the fact that the need exists
independently of sickness, hindrance or employment of the parents; nor does it depend upon the way
childcare is practiced.
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In the new regulation governing exemption of the cost of childcare from income tax, legislation will, therefore,
have to allow for an identical care-related reduction of capability to pay taxes for all parents and to increase
child allowances or child benefits correspondingly.

Educational needs, too, are not satisfactorily met by child allowances and child benefits. It is unfortunately the
case that the minimum subsistence level does not adequately allow for the general costs, which parents have
to meet for the socially adequate development of their child.

Such needs include - in contrast with the legal regulations - membership in clubs and other forms of meeting
with other children or adolescents outside the family home, learning and practice of modern communication
techniques, access to cultural and language expertise, responsible use of leisure times, and holiday
arrangements.

To assess such educational needs, the present household allowance regulation gives an orientation in
figures, which, however, are to be graded according to the number of children.

V. The regulations found to be unconstitutional are to be further applied until 31 December 1999. The new
regulation to be established after this date has to extend the needs of childcare to all parents,
independently of the way in which parents satisfy such needs of their children.

Languages:

German.

GER-1996-2-019 29-05-1996 2 BvR
66/96

a) Germany / b) Federal Constitutional Court / ¢) Second Panel / d) 29-05-1996 / e) 2 BVvR 66/96 / f) / g) / h)
Européische Grundrechtezeitschrift, 1996, 324; CODICES (German).

Keywords of the Systematic Thesaurus:

5.3.3 Fundamental Rights - Civil and political rights - Prohibition of torture and inhuman and degrading
treatment.
5.3.11 Fundamental Rights - Civil and political rights - Right of asylum.

Keywords of the alphabetical index:
Terrorist act / Torture, anti-torture Committee / Extradition and torture.

Headnotes:

An extradition is in general not prohibited by the Constitution if the respective demand is based on the
allegation that the person committed terrorist acts, even if such acts may be said to serve political goals.

The principle of the State governed by the rule of law does not prohibit the use of evidence against a person
which was gained by illegal acts against another person.
Summary:

A Spanish citizen, being in Germany, was blamed for having participated in terrorist acts. Spain applied for
the extradition of this person. The person said that the Spanish police only got information on him because it
tortured another person; that the acts of which he was accused were of a political character; and finally that
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he would risk his life in a Spanish prison as he suffered from Aids, for which adequate treatment could not be
guaranteed in the prison. The Spaniard applied for asylum. A German court decided that he had to be
extradited.

The Federal Constitutional Court rejected the individual constitutional complaint. It stated that the ordinary
court did not violate the fundamental right of asylum by permitting the extradition because the activities of the
Spaniard for which the extradition was demanded could not be qualified as political; membership in a terrorist
group, of which he was accused, could not be considered to be a political act just because political motives
were involved in the joining of this group. A person committing terrorist acts generally has no right to asylum,
except for cases in which certain circumstances - for example the intensity of the measures of persecution -
give reason to think that the person is persecuted on political grounds.

The Federal Constitutional Court stated further that the ordinary court did not violate the constitutional
prohibition on extraditing a person to a country in which the minimum standard of public international law in a
criminal persecution are not respected. A single violation of another person's rights by organs of the State
demanding the extradition did not constitute proof of a risk for the person to be extradited. With reference to a
report of the Committee for the Prevention of Torture, based on the European Convention for the Prevention
of Torture and Inhuman or Degrading Treatment or Punishment, the Federal Constitutional Court came to the
conclusion that there were no circumstances in which the Spaniard would be treated in a Spanish prison in a
way which would operate to exclude his extradition. Finally, the Federal Constitutional Court did not find any
facts which would lead to the conclusion that the Spanish courts would use evidence against the Spaniard
which was obtained by illegal methods. This is forbidden by Spanish law. The use of evidence which Spanish
organs obtained through the torture of another person was not forbidden by international law, as alleged in
the given case, nor did it constitute a violation of a minimum standard of the Basic Law.

Languages:

German.

GER-1995-3-029 09-08-1995 1 BvR
2263/94, 1
BVvR
229/95, 1
BvR
534/95

a) Germany / b) Federal Constitutional Court / ¢) First Panel / d) 09-08-1995 / e) 1 BvR 2263/94, 1 BvR

229/95, 1 BvR 534/95 / f) / g) to be published in Entscheidungen des Bundesverfassungsgerichts (Official

Digest) / h) Européische Grundrechte Zeitschrift, 1996, 42; Neue Juristische Wochenschrift, 1996, 709;

CODICES (German).

Keywords of the Systematic Thesaurus:

47.151.4 Institutions - Judicial bodies - Legal assistance and representation of parties - The Bar - Status of
members of the Bar.

5.4.4 Fundamental Rights - Economic, social and cultural rights - Freedom to choose one's profession.

Keywords of the alphabetical index:

Lawyer, withdrawal of admission / Former GDR, state security service, collaboration / Stasi.

Headnotes:

A legal provision which provides the possibility to revoke the admission of a lawyer to the bar because he
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collaborated with the State security service of the former GDR and by doing so violated fundamental
principles of humanity or of a State governed by the rule of law is not unconstitutional.

The collaboration itself is not a sufficient reason for revoking the admission.
Summary:

In 1992 a law was adopted according to which the admission of a lawyer to the bar by the Ministry of Justice
of the former GDR could be revoked if the lawyer had collaborated with the State security service and had
violated principles of humanity and of a State governed by the rule of law. The Constitutional Court declared
the law constitutional. However, it upheld two individual constitutional complaints against decisions revoking
the admission of two lawyers. The Court declared that the limitation of the freedom of profession would be
disproportionate if the admission could be revoked for the fact only that the lawyer penetrated into the private
sphere of another person and gave information about it to the State security service. The revocation of the
admission is only justified if the lawyer violated fundamental human principles or if he could foresee that the
information in question could lead to a violation of such rights. For these reasons, the Constitutional Court
rejected another individual complaint in which the lawyer had given personal information about his client to
the State secret service which contributed to the conviction of the client.

Languages:

German.

GER-1994-3-033 07-12-1994 1 BVR
1279/94

a) Germany / b) Federal Constitutional Court / ¢) First Panel / d) 07-12-1994 / e) 1 BvR 1279/94 | f) / g)
Entscheidungen des Bundesverfassungsgerichts (Official Digest), 1995, 91, 335 / h) Européische
Grundrechte Zeitschrift, 1995, 37; Neue Juristische Wochenschrift, 1995, 649; CODICES (German).

Keywords of the Systematic Thesaurus:

1.3.5.1 Constitutional Justice - Jurisdiction - The subject of review - International treaties.
2.1.14 Sources of Constitutional Law - Categories - Written rules - International instruments.
3.9 General Principles - Rule of law.

3.16 General Principles - Proportionality.

5.3.5 Fundamental Rights - Civil and political rights - Individual liberty.

Keywords of the alphabetical index:

Hague Convention, judicial and extrajudicial documents, meaning and service / Damages, punitive, rule of law
/ Treaty, international, fundamental rights.

Headnotes:

The service of a foreign law-suit in which punitive damages are claimed does not violate general personal
liberty and the rule of law.
Summary:

A German enterprise was sued for product liability in the United States. German authorities should serve the
American law suit in Germany according to the Hague Convention on the Service Abroad of Judicial and
Extrajudicial Documents in Civil or Commercial Matters. The enterprise filed an individual complaint based on
the argument that the punitive damages to which it might be sentenced violate general personal liberty and
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the rule of law. The Constitutional Court rejected the complaint. It stated that the Hague Convention does not
violate constitutional rights. The principle of proportionality is not infringed by the Convention, although it
provides that the service of a law suit may only be rejected if the sovereignty or the security of the State is
jeopardised or, from general principle, if the subject of the law suit is incompatible with the Constitution. The
sense of this regulation is that the State parties to the Convention shall only be allowed to reject the service of
a foreign law suit on a limited number of grounds. This enhances the efficiency of the service. Besides, the
Convention guarantees to all persons involved in a law suit the right to be heard before a court.

The service of a law suit which aims at punitive damages does not violate the Constitution. Punitive damages
are unknown under German law. They fulfil purposes which in German law are obtained by other means. The
service of such a law suit does not mean that the enterprise will be sentenced to punitive damages. In any
case, the enterprise can defend itself against the execution of such a sentence, if it should be unconstitutional
under German law, as far as it is directed against the property of this enterprise situated in Germany.
Languages:

German.

GER-1994-3-027 11-10-1994 1 BvR
1398/93

a) Germany / b) Federal Constitutional Court / ¢) First Panel / d) 11-10-1994 / e) 1 BvR 1398/93 / f) / g)
Entscheidungen des Bundesverfassungsgerichts (Official Digest), 1995, 91, 176 / h) Neue Juristische
Wochenschrift, 1995, 40; Europédische Grundrechte Zeitschrift, 1995, 76; CODICES (German).

Keywords of the Systematic Thesaurus:

3.9 General Principles - Rule of law.

5.3.5 Fundamental Rights - Civil and political rights - Individual liberty.

5.3.13.17  Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Rules of evidence.

Keywords of the alphabetical index:
House rent.

Headnotes:

It is a violation of personal liberty, and of the principle of a State governed by the rule of law if the factual
basis for an expert opinion in judicial proceedings cannot be questioned by the parties and the court.
Summary:

House rents may be increased according to the general level of rents in the respective area for comparable
houses or apartments. The general level of rents must often be determined by an expert who has to receive
the relevant information from the owners or tenants of comparable houses in the area. In many cases these
persons require that they should not be named, in order to protect their privacy. This means that in
proceedings in which such an expert opinion is relied on, the parties and the court do not know the factual
basis for the opinion. The Constitutional Court decided that the principle of fair trail requires that the factual
basis for an expert opinion can be questioned in court. Only a few exceptions to this rule might be admitted in
cases where it would otherwise be impossible to give an opinion if all the data upon which it was based were
to be published. In the case under consideration, there was not sufficient evidence that it would not have been
possible to write an expert opinion on the level of local house rents if the respective data were to be
published. The Constitutional Court quashed a decision of the civil court which was based on an expert
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opinion and the factual basis of which had not been questioned.

Languages:

German.

GER-1985-R-001 24-04-1985 2 BvR 2,
3, 4/83,
2/84

a) Germany / b) Federal Constitutional Court / ¢) Second Panel / d) 24-04-1985 / e) 2 BvR 2, 3, 4/83, 2/84 / f)
/ g) Entscheidungen des Bundesverfassungsgerichts (Official Digest), 69, 1/ h) .

Keywords of the Systematic Thesaurus:

3.9 General Principles - Rule of law.

3.16 General Principles - Proportionality.

3.20 General Principles - Reasonableness.

4.11.1 Institutions - Armed forces, police forces and secret services - Armed forces.
5.2.1.1 Fundamental Rights - Equality - Scope of application - Public burdens.

5.3.18 Fundamental Rights - Civil and political rights - Freedom of conscience.
5.3.26 Fundamental Rights - Civil and political rights - National service.

Keywords of the alphabetical index:

Conscientious objection, application, fully detailed / Defence, national, effective / Conscientious objection,
recognition, proceedings / Weapon, use.

Headnotes:

In regulating the right of conscientious objection, the law must respect the fundamental right guaranteed by
Article 4.3 of the Basic Law, while taking due account of the Constitution's basic decision in favour of effective
national military defence.

The alternative service provided for in Article 12a.2 of the Basic Law is restricted to persons liable for military
service who refuse to perform armed military service for reasons of conscience. It follows that the legislator
has a duty to ensure that only those persons who can be assumed with reasonable certainty to satisfy the
requirements of the first sentence of Article 4.3 of the Basic Law are recognised as conscientious objectors
(confirmed by BVerfGE 48, 127). The new Conscientious Objection Regulating Act meets these requirements.

Under the second sentence of Article 12a.2 of the Basic Law, the legally permissible period of military service
is the maximum period of alternative service. The purpose of the second sentence of Article 12a.2 of the
Basic Law is to ensure that the burden on persons doing military service and persons doing alternative
service is the same. In determining the duration of alternative service within the limits set by the second
sentence of Article 12a.2 of the Basic Law, the legislator may therefore take account of the differences
between military and alternative service.

Conscientious objectors who belong to ideological groups which oppose armed military service on principle,
and whose rejection of such service on grounds of conscience thus appears self-evident, are none the less
obliged, like all others who claim the fundamental right guaranteed by Article 4.3 of the Basic Law, to explain
the reasons for their decision. The fundamental right to freedom of religion (Article 4.1 of the Basic Law) does
not relieve them of this obligation.

The principles of proportionality and equal treatment (Article 3.1 of the Basic Law), which are grounded in the
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rule of law, are not violated by the fact that conscientious objectors, regardless of their obligation to perform
alternative service, must be recognised as such in administrative proceedings. In the legislator's view, which
is constitutionally unobjectionable, only these two elements together - the obligation of performing alternative
service and recognition proceedings - can ensure with sufficient certainty that only persons who refuse to
perform military service for reasons of conscience are in fact exempted from such service.

Under the first sentence of Section 1.6.1 of the Conscientious Objection Regulating Act, the Federal authority
may reject an application to be recognised as a conscientious objector only if it concludes with certainty, on
the basis of a fully-detailed application, that the applicant's motives do not entitle him to refuse to perform
military service.

In recognition proceedings, the authority concerned is not obliged to disprove the applicant's claim that he
refuses to perform military service for reasons of conscience - in other words, the authority is not obliged to
accept it if there is a doubt.

Under the Basic Law, the second sentence of Section 1.8 of the Conscientious Objection Regulating Act
(conscription when the country is threatened with, or under, attack) must be interpreted in such a way that the
conscript may, until the recognition proceedings have been finally concluded, be required only to perform
unarmed duties. Thus interpreted, this provision does not interfere with the fundamental right protected by the
first sentence of Article 4.3 of the Basic Law. It exempts applicants only from activities which, in the current
state of weapons technology, are directly connected with the use of weapons of war.

Languages:

German.

HUN-1996-3-009 25-10-1996 49/1996

a) Hungary / b) Constitutional Court / ¢) / d) 25-10-1996 / e) 49/1996 / f) / g) Magyar K6zlény (Official
Gazette), 91/1996 / h) .

Keywords of the Systematic Thesaurus:

1.1.4.2 Constitutional Justice - Constitutional jurisdiction - Relations with other institutions - Legislative
bodies.

1.3.5.10 Constitutional Justice - Jurisdiction - The subject of review - Rules issued by the executive.

1.3.5.15 Constitutional Justice - Jurisdiction - The subject of review - Failure to act or to pass legislation.

3.9 General Principles - Rule of law.
46.2 Institutions - Executive bodies - Powers.
46.9 Institutions - Executive bodies - The civil service.

Keywords of the alphabetical index:

Status, legal / Government, member.

Headnotes:

Regulating the legal status and pay of the members of the Government and also the manner in which they
may be impeached by a decision of the Council of Ministers violates the constitutional principle of the rule of

law.
Summary:

The petitioner requested constitutional review of Article 13 of Law Ill of 1973 on the legal status of members
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of the Council of Ministers and the under-secretaries, according to which the head of the Council of Ministers
has an authority to regulate the questions concerning the employment of the members of the Council of
Ministers and under-secretaries. The petitioner also requested review of the decision of the Council of
Ministers regulating the legal status of the leading civil servants. In the petitioner's opinion, the two legal
regulations in question were unconstitutional, and the Constitutional Court should call upon the legislator to
comply with its legislative duty concerning the legal status of the members of the Government.

The Constitutional Court declared that Article 13 of the Law in question is contrary to the rule of law since it is
against the Constitution which requires that the legal status and pay of the members of the Government and
also the way in which they may be impeached, should be regulated by statute (Article 39.2 of the
Constitution).

The Constitutional Court also held unconstitutional the decision of the Council of Ministers based upon the
unconstitutional authorisation of Article 13 of Law IIl of 1973.

According to Article 78.2 of the Constitution the Government bears the obligation of submitting to Parliament
the Bills necessary for the enactment of the Constitution. Since the Government failed to submit the relevant
bill, the Parliament could not meet its legislative obligation; therefore the Constitutional Court requested
Parliament to comply with its legislative duty before 15 June 1997.

Languages:

Hungarian.

HUN-1996-1-004 03-05-1996 16/1996

a) Hungary / b) Constitutional Court / ¢) / d) 03-05-1996 / e) 16/1996 / f) / g) Magyar Kézl6ny (Official
Gazette), 35/1996 / h) .

Keywords of the Systematic Thesaurus:

3.10 General Principles - Certainty of the law.
4.10.7 Institutions - Public finances - Taxation.
5.3.38.4 Fundamental Rights - Civil and political rights - Non-retrospective effect of law - Taxation law.

Keywords of the alphabetical index:
Tax exemption, reversal.

Headnotes:

The reversal or reduction of a tax exemption given for a defined time period before the expiration of that
period is usually unconstitutional because it violates legal certainty and consequently the principle of the rule
of law expressed in Article 2 of the Constitution.

A distinction must be made between tax reductions granted for a short term and those that are long term. The
reversal of tax reductions given for a short period of time are especially not acceptable constitutionally. In the
case of long-term tax exemptions, proportionally with the duration of the exemption, exceptionally the
legislator may reverse it in event of basic and significant changes in the circumstances. This may be
particularly the case when the changes in the circumstances compared to those at the time of the granting of
the exemptions would make it disproportionally hard or even impossible for the State to uphold the
exemptions. Thus tax exemptions given for a defined time generally cannot be reversed. But exceptionally tax
exemptions given for a long time period might be reduced or reversed constitutionally.

Summary:
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An amendment in 1994 to the Act on Corporate Taxes of 1991 reduced the exemptions granted in 1988 for
companies operating with foreign capital. The exemption was originally granted for ten years. The
amendment of the law as a matter of fact did not abolish the tax exemption but split the respective tax into two
parts. The exemption applied automatically only for one part of the tax, while additional prerequisites were set
out for attaining exemption for the other part. According to the Constitutional Court the reversal concerned the
original tax, and did not amount to the introduction of a new tax. Therefore the constitutional review focused
on the constitutionality of the reversal of an exemption granted for a limited time period.

Supplementary information:

The decision extensively quoted the Constitutional Court's previous rulings on tax exemptions.

Four judges out of the nine dissented. One judge wrote the dissenting opinion in which the other three
concurred. The dissent warned of the dangers of the generalisation in the majority's opinion. The principle of
maintaining confidence in the certainty of legal regulations cannot be examined only in terms of duration of
time; the examination of the gravity of the reasons relied on by the legislator for amending the law, and
especially the proportionality of the goals and the means applied, were also important elements in reaching a
well-founded decision.

Languages:

Hungarian.

HUN-1994-3-018 17-11-1994 57/1994

a) Hungary / b) Constitutional Court / ¢) / d) 17-11-1994 / e) 57/1994 | f) | g) Magyar K6zlény (Official
Gazette), 113/1994 / h) .

Keywords of the Systematic Thesaurus:

3.10 General Principles - Certainty of the law.

3.18 General Principles - General interest.

483 Institutions - Federalism, regionalism and local self-government - Municipalities.

4.8.4.1 Institutions - Federalism, regionalism and local self-government - Basic principles - Autonomy.

4.8.7.3 Institutions - Federalism, regionalism and local self-government - Budgetary and financial aspects
- Budget.

51.1.52  Fundamental Rights - General questions - Entitlement to rights - Legal persons - Public law.

5.3.38 Fundamental Rights - Civil and political rights - Non-retrospective effect of law.

5.3.39 Fundamental Rights - Civil and political rights - Right to property.

Keywords of the alphabetical index:

Real estate, local government / Local self-government, property.

Headnotes:

Local governments are free to dispose of their own property within the limits determined by law; the
appropriation of their incomes resulting from the sale of flats can be determined by reference to the public
interest.

Intervention by the legislature in the budget of local governments during the fiscal year, without

compensation, constitutes retroactive legislation that violates the constitutional principles of the rule of law
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and legal certainty.
Summary:

In 1993 the Constitutional Court declared unconstitutional several provisions of the law on the leasing and the
alienation of living accommodation (flats) and other premises. (See Bulletin 1993/3, 22). Thus, Parliament
amended the Act in 1994. The amended law was challenged in several petitions. The Constitutional Court
declared unconstitutional and annulled two provisions of the amended law. These provisions regulated the
utilisation of income of the local governments stemming from the sale of flats and other premises. (Real
estate went from being State property to local governments' property in 1990.) Under the law, the
appropriation of the incomes in question is strictly limited; furthermore, in the capital, the districts are obliged
to deposit fifty percent of the income to the account of the municipality. The Court found constitutional the
intervention in the appropriation of the local governments' income in the public interest in the case of flats.
However, the Court declared a violation of legal certainty, and consequently of the rule of law, in the
retroactive interference in the budget of the local governments, so it suspended the applicability of the
respective provisions of the law until the end of the fiscal year. Moreover, the Court did not accept the same
argument in the case of other premises, and annulled the respective provisions. The other challenged
provisions of the law were upheld by the Court.

One judge wrote a dissenting opinion.

Languages:

Hungarian.

ITA-2004-1-001 13-01-2004 24/2004

a) ltaly / b) Constitutional Court / ¢) / d) 13-01-2004 / e) 24/2004 / f) / g) Gazzetta Ufficiale, Prima Serie
Speciale (Official Gazette) / h) CODICES (ltalian).

Keywords of the Systematic Thesaurus:

1.1.3 Constitutional Justice - Constitutional jurisdiction - Status of the members of the court.
3.9 General Principles - Rule of law.

3.18 General Principles - General interest.

444113 Institutions - Head of State - Status - Liability - Legal liability - Criminal liability.

4.5.11 Institutions - Legislative bodies - Status of members of legislative bodies.

46.10.1.3 Institutions - Executive bodies - Liability - Legal liability - Criminal liability.

5.2 Fundamental Rights - Equality.

5.3.13.1.3 Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Scope - Criminal proceedings.
5.3.15 Fundamental Rights - Civil and political rights - Rights of victims of crime.

Keywords of the alphabetical index:

Council of Ministers, President, criminal proceedings, suspension, duration / Parliament, chamber, speaker,
criminal proceedings, suspension, duration / Constitutional Court, President, criminal proceedings,
suspension, duration.

Headnotes:

The principle of equality admits of different rules governing different situations. However, where appropriate, it

must be verified that a difference in treatment provided for by law in different situations does not undermine

fundamental values of the legal system. In the case under consideration the legislature sacrificed equal
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treatment before the courts, a fundamental principle under the rule of law, for the sake of the need to protect
the highest state officials from the consequences of being accused in criminal proceedings. The fact that
suspension of proceedings was automatic prevented state officials from continuing to hold office (as was their
right under Article 51 of the Constitution) if they wished to be able to prove their innocence through the courts.
The rights of civil parties to proceedings, who had to endure the trial's suspension, were also sacrificed.

Justice must be administered within a reasonable time, as expressly required by Article 111 of the
Constitution since the constitutional reform of 1999. Otherwise, the right of action and the right to a fair trial
were jeopardised, as the Court had not failed to point out in Judgment no. 354 of 1996 concerning suspension
of a trial for an indefinite period.

By treating the Speakers of the two Chambers of Parliament, the President of the Council of Ministers and the
President of the Constitutional Court differently from other members of the organs over which they presided,
the provision referred to the Court drew a distinction which was not provided for by the Constitution and which
breached the principle of equality of members of the same constitutional body.

Summary:

The Milan Court, before which criminal proceedings were pending against the President of the Council of
Ministers, Mr Silvio Berlusconi, in respect of events dating back to before he took office, raised the question of
the constitutionality of the second paragraph of Article 1 of Law no. 140 of 20 June 2003, in the light of the
first paragraph of the same section, since, without amending by way of a constitutional law. Articles 90 and 96
of the Constitution (respectively concerned with the President of the Republic's liability for high treason or
breaches of the Constitution and with offences committed by the President of the Council of Ministers or by
ministers in the performance of their duties), it provided for the suspension, as from its entry into force, of
criminal proceedings pending against the President of the Republic, the Speaker of the Senate or the
Chamber of Deputies, the President of the Council of Ministers or the President of the Constitutional Court, no
matter what stage those proceedings had reached and regardless of the nature of the offence (except where
linked to the performance of their duties), which could concern events dating back to before they took office.
The suspension was to last for the entire duration of their term of office.

The Court found that, by providing for an automatic, general suspension of proceedings pending without fixing
any time-limit, the legislation in question violated:

1. Article 3 of the Constitution with reference to Article 112 of the Constitution, whereby initiating criminal
proceedings was mandatory;

2. Articles 68, 90 and 96 of the Constitution, since, without having had recourse to a constitutional law, it
conferred on those concerned by those articles prerogatives not provided for in the Constitution;

3. Articles 24, 111 and 117 of the Constitution, since it deprived the accused and the civil parties of the right
to a fair hearing, in breach of the European Convention on Human Rights.

The Court considered the various circumstances in which suspension of criminal proceedings was already
provided for under lItalian law with the aim of guaranteeing the conditions necessary to fair conduct of the trial,
even if that entailed a temporary suspension of the rights at stake (as with suspension of proceedings in
cases where the accused was incapacitated and accordingly unable to take a conscious role in the trial).
Parliament could naturally introduce other cases of suspension, but not without verifying beforehand the
conditions to be fulfilled by such suspensions and the purposes served.

The aim of the legislation referred to the Court was to ensure that the state's highest officials could perform
their duties with the necessary peace of mind by sparing them the obligation to appear in court. It accordingly
served a significant interest, worthy of being pursued in accordance with the fundamental principles of the rule
of law.

The Court examined the characteristics of a suspension, as governed by the legislation before it. Such a
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suspension was general in nature, since it concerned all offences perpetrated before the official took office or
during his or her term of office (in the latter case, the offences must not have been committed by the
President of the Republic or the President of the Council of Ministers in the performance of their duties, since
Articles 90 and 96 would then apply); it was also automatic, since it was applicable whenever the holders of
any of the above offices were accused, irrespective of the specific circumstances of the case; lastly, its
duration was not foreseeable in that the same person could enjoy immunity from proceedings while turn by
turn holding all of the offices to which the measure applied.

Article 1, paragraph 2, of Law no. 140 of 20 June 2003, which provided for the suspension of criminal
proceedings pending against the Speakers of the two Chambers of Parliament, the President of the Council of
Ministers and the President of the Constitutional Court, was accordingly ruled unconstitutional, with reference
to Articles 3 and 24 of the Constitution. Pursuant to Article 27 of Law no. 87 of 1953, the Court also declared
unconstitutional paragraph 1 of the same section, establishing the principle of the above officials' immunity
from criminal proceedings, and paragraph 3, which became totally inapplicable if the two above-mentioned
paragraphs no longer existed.

Supplementary information:

A request for an abrogative referendum was lodged concerning Article 1 of Law no. 140 of 20 June 2003 and
was found admissible by the Court, pursuant to Article 75 of the Constitution, in Judgment no. 25 of 2004,
[ITA-2004-1-002].

Languages:

Italian.

ITA-1999-2-008 22-07-1999 341/1999

a) ltaly / b) Constitutional Court / ¢) / d) 22-07-1999 / e) 341/1999 / f) / g) Gazzetta Ufficiale, Prima Serie
Speciale (Official Gazette), 30, 28.07.1999 / h) CODICES (ltalian).

Keywords of the Systematic Thesaurus:

21146  Sources of Constitutional Law - Categories - Written rules - International instruments -
International Covenant on Civil and Political Rights of 1966.

472 Institutions - Judicial bodies - Procedure.

51.1.42  Fundamental Rights - General questions - Entitlement to rights - Natural persons - Incapacitated.

52.2.8 Fundamental Rights - Equality - Criteria of distinction - Physical or mental disability.

5.3.13 Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial.

5.3.13.9 Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Public hearings.

5.3.13.21  Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Languages.

53.13.25 Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Right to be informed about the charges.

Keywords of the alphabetical index:
Trial proceedings, influencing / Interpreter, assistance / Criminal proceedings.

Headnotes:

The constitutional guarantee on the right to a defence ensures that defendants in a criminal trial can
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participate effectively, especially at all stages of the trial during which the legal system provides for a public
hearing. This implies that defendants shall be able both to understand the charge and the other parties to the
trial and to express themselves in turn in such a way as to be heard and understood. Moreover, the Court has
always held that the characteristics peculiar to criminal proceedings and the interests involved make it
necessary for defendants to be able to participate in a direct and personal manner and to conduct their own
defence, by which means they can influence a trial's process of argumentation. This is a fundamental right of
defendants at all stages of proceedings, from investigation to judgment.

Whereas defendants' rights are generally upheld by virtue of their right to attend proceedings, speak
whenever they see fit, speak last and consult their counsel whenever they wish, save under examination and
before replying to questions addressed to them, special protective measures are necessary when for specific
personal reasons defendants are incapable of understanding what others are saying or of expressing
themselves in a comprehensible manner.

Although Italian legislation conforms to the rules of international conventions in that it protects defendants
who neither understand nor speak Italian by providing the assistance free of charge of an interpreter, it has
not made similar allowances for defendants who, by virtue of their physical disability (being deaf or dumb, or
both), can neither hear nor speak or are incapable of either one of these faculties. In such cases, the same
requirement of protection which has led to legal guarantees on the assistance of an interpreter for defendants
unfamiliar with Italian should be applied. Yet protection for defendants with a disability has been more general
and limited in its scope: the rule of law here challenged provides that communication with disabled
defendants shall take place in writing, and interpreters are appointed only where a defendant can neither read
nor write. The sole purpose of this rule appears to be to guarantee the smoothness of proceedings; it does
not safeguard such defendants' procedural rights.

Summary:

By means of a "supplementary" decision, the Court found that Article 119.2 of the Code of Criminal Procedure
was incompatible with Article 24 of the Constitution in that it did not allow deaf, mute or deaf-mute defendants
the right to the free assistance of an interpreter - to be chosen in preference from among those persons with
whom they regularly communicated - in order that they might understand the charge and trial proceedings,
irrespective of whether they could read or write. Specifically, the Court extended to all disabled people, not
just to those who were also illiterate, the right to the assistance of an interpreter accustomed to
communicating with them.

Cross-references:

The Court referred to its previous decisions (nos. 9 of 1982 and 10 of 1993) on the requirement that
defendants be capable of understanding the charge and the other parties to a trial and of expressing
themselves in a comprehensible manner.

Regarding the right to defence as a fundamental right of defendants at every stage of proceedings, it referred
primarily to Judgment no. 99 of 1975 and also to Judgments nos. 205 of 1971 and 186 of 1973.

Regarding the possibility for defendants to consult counsel for the defence whenever they wish, save under
examination or before replying to questions addressed to them, the Court referred again to its decision no. 9
of 1982 and, additionally, to Judgment no. 216 of 1996.

Regarding the right of defendants who "cannot understand or speak the language used in court" to receive
the free assistance of an interpreter, the Court refers to Article 6.3.e ECHR and to Article 14.3.f of the
International Covenant on Civil and Political Rights. These provisions are incorporated in Italian law through
Article 143.1 of the Code of Criminal Procedure, as extensively interpreted by Judgment no. 10 of 1993,
already mentioned.

Languages:
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Italian.

ITA-1996-3-010 02-11-1996 379/1996

a) Italy / b) Constitutional Court / ¢) / d) 02-11-1996 / e) 379/1996 / f) / g) Gazzetta Ufficiale, Prima Serie
Speciale (Official Gazette), 45, 06.11.1996 / h) CODICES (ltalian).

Keywords of the Systematic Thesaurus:

1.34.2 Constitutional Justice - Jurisdiction - Types of litigation - Distribution of powers between State
authorities.

1.3.5.9 Constitutional Justice - Jurisdiction - The subject of review - Parliamentary rules.

3.13 General Principles - Legality.

4541 Institutions - Legislative bodies - Organisation - Rules of procedure.

458 Institutions - Legislative bodies - Relations with judicial bodies.

459 Institutions - Legislative bodies - Liability.

4.5.11 Institutions - Legislative bodies - Status of members of legislative bodies.

Keywords of the alphabetical index:

Criminal proceedings / Parliament, autonomy / Forgery of documents / Public figure (Pubblici ufficiali) / Voting
/ Parliamentarian, absent / Impersonation.

Headnotes:

In the constitutional system, the dividing line between the independence of the Houses of Parliament and the
requirement of compliance with the law is almost invariably unequivocal: when the actions of a
parliamentarian fall entirely under the rules governing Parliament, the requirement of compliance with the law
and the associated precepts must be subordinate to the principle of the independence of Parliament and to
the precept - paramount in such a case - of the freedom of Parliament underlying this last principle, which
provides for absolute self-determination with regard to the internal organisation and activities of the Houses.
If, however, the activities are, even partially, beyond the prescriptive scope of parliamentary rules of
procedure, then what prevails is the overriding principle of the rule of law and submission to the courts to
which, in the constitutional system in force, each legal interest and each right is subject (Articles 24, 112 and
113 of the Constitution).

Summary:

The application of the principle of equality does not mean that every aspect of parliamentary life can give rise
to criminal proceedings since there is a conflict between the vision of an all- embracing criminal law and the
principle of the independence of the Houses of Parliament and the associated guarantee of non- interference
by the courts in the activity of these assemblies. The latter have an independent status defined in various
provisions of the Constitution, primarily Articles 64 and 72 relating to parliamentary rules of procedure, the
first set, internal and the second set, governing the legislative process for questions which are not directly
governed by the Constitution.

The Constitution not only guarantees the independence of the Houses of Parliament (Article 64.1 of the
Constitution) but also refers to the enforcement of rules of procedure, including the choice of regulations to
ensure the former are observed. Consequently, the courts have no instruments with which they can
guarantee observance of parliamentary law.

In the case-law of the Court, the freedom guaranteed to parliamentarians and their activities is not considered

to be the privilege of a political class or an individual prerogative of the members of the Houses of Parliament,

but is seen as a means of protecting the independence of the parliamentary institutions; this independence is,
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in turn, designed to guarantee freedom of political representation. Defence of this prerogative is entrusted
exclusively to the members of parliament directly concerned, and is among the two Houses' own attributions.

Whether the activities of parliamentarians come under the independence safeguard afforded to the Houses of
Parliament by Articles 64, 72 and 68 of the Constitution, or whether, on the contrary, they are governed by
ordinary law, depends primarily on the constitutional system governing the interests involved in the individual
case. When these activities violate the interests of members of the Parliament, account has to be taken of the
difference between the rights which are theirs as individuals and the rights accorded to them as members of
the Parliament, the latter being strictly related to their special status. The former are inherently enforceable in
court, regardless of the independence of the Houses of Parliament: accordingly, activities which violate the
rights of individuals must not be considered as beyond the jurisdiction of the courts. The latter, on the other
hand, are based on the status of parliamentarian, and have a status deriving from the Constitution and
shaped by the principle of the independence of the Houses of Parliament; with reference to the latter rights,
the non-interference of the courts must be considered absolute insofar as it is designed to protect the
independence of the Houses of Parliament, which is guaranteed by Articles 64, 72 and 68 of the Constitution:
Parliament must be free to act in its own sphere of competence and it is the exclusive responsibility of the two
Houses to provide for remedies for actions which may have negative consequences for the duties of the
members of parliament and for parliamentary proceedings; without any doubt whatsoever, these activities
include voting in Parliament.

If it is held that the actions of parliamentarians are regulated exclusively by the rules of procedure, other forms
of law, either contradictory or complementary, cannot be taken into account and the courts cannot undertake
an external review; this is in fact the gist of the restrictions concerning the application of the law imposed by
Articles 64 and 72 of the Constitution for each of the Houses.

The dividing line between the two supreme principles, that of the independence of the parliamentary
assemblies and that of compliance with the law and submission to the courts, is monitored in Italy by the
Constitutional Court, to which a matter is referred in cases of a conflict of jurisdiction between the Legislature
and the Judiciary, in which one claims to have suffered prejudice or to have been weakened by the activities
of the other.

In judgment 379 of 1996, the Constitutional Court resolved the conflict between the powers of the Legislature
and the Judiciary, in a case brought by the Chamber of Deputies against the State Prosecutor and the Judge
responsible for preliminary investigations at the Rome Court, the Prosecutor and Judge having ruled that
Article 68 of the Constitution on parliamentary immunity was not applicable to the proceedings against two
former deputies charged with the offences of forgery of documents by a public official and impersonation,
provided for, along with sanctions, under Articles 479 and 494 of the Criminal Code. With the consent of two
absent deputies, they had falsely claimed to be their absent colleagues and attended a parliamentary session
in 1995 and had taken part in the vote. The Court, having rejected various objections as to inadmissibility, and
basing their deliberations on the principles outlined in the Headnotes, allowed the appeal of the Chamber of
Deputies, taking the view that it was not incumbent upon the aforementioned judicial authorities to take action
against these parliamentarians for the above offences. In so doing, it annulled the charges brought by the
authorities in question against the parliamentarians concerned.

In the case in question, the Constitutional Court confirmed that the activities of the deputies concerned, ruled
by the court to be of a criminal nature, should be considered - since they fell entirely within the scope of the
parliamentary rules of procedure - not to be subject to procedures other than those provided for in the rules
of procedure of the two parliamentary assemblies. In practice, from the point of view of parliamentary law, the
breaches which occurred affected: the voting arrangements, the legitimacy of the session, the correctness of
the total of parliamentarians present, the validity of the records, the powers of the speakers to verify the vote
and the announcement of the results. The Court subsequently observed that maintaining public trust should in
this case form part and parcel of the procedure for assessing compliance with the rules governing
parliamentary activities - a matter which falls exclusively to the Chamber itself.

Similar considerations apply to offences concerning impersonation. In the concluding part of the grounds for
its decision the Court observed that «in the constitutional state in which we live, the appropriateness of
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monitoring mechanisms, the legitimacy of sanctions provided for in the regulations and their rapid application
in the most serious cases of violation of parliamentary law present the Parliament with a problem, if not of
compliance with the law, then certainly of upholding the legitimacy of the principles regarding independence,
which protect parliamentary freedom».

Cross-references:

With regard to the merits of the case, the Court referred first of all to judgment 129 of 1981 on the scope of
the independence of the two Houses of Parliament, guaranteed by Article 64.1 of the Constitution.

In respect of the fact that defence of the prerogative of the incontestability of opinions expressed and votes
cast by the members of parliamentary assemblies in the performance of their duties was a matter for
Parliament and not for each parliamentarian concerned, the Court referred to its judgment 1150 of 1988.

Lastly, with reference to the system for resolving conflicts of the type referred to above, specified by the Court
in order to resolve certain hypothetical cases of conflicts between two principles, both having constitutional
validity, namely on the one hand, defence of certain interests such as honour, reputation, and equal human
dignity, defined by the Constitution as inviolable, and on the other, the incontestability of parliamentarians'
opinions, the Court referred to judgment 129 of 1996 and, once again, judgment 1150 of 1988.

Languages:

ltalian.

LAT-2003-1-005 23-04-2003 2002-20-0 On the Compliance of Article 11 (the Fifth
part) of the Law _"On State Secrets_" and the
Cabinet of Ministers 25 June 1997
Regulations _"List of Objects of State
Secrets_" (Chapter XIV, Item 3) with Article
92 of the Constitution  (Satversme) of the
Republic of Latvia

a) Latvia / b) Constitutional Court / ¢) / d) 23-04-2003 / e) 2002-20-0103 / f) On the Compliance of Article 11
(the Fifth part) of the Law "On State Secrets" and the Cabinet of Ministers 25 June 1997 Regulations "List of
Objects of State Secrets" (Chapter XIV, Item 3) with Article 92 of the Constitution (Satversme) of the
Republic of Latvia / g) Latvijas Vestnesis (Official Gazette), 62, 24.04.2003 / h) CODICES (English, Latvian).

Keywords of the Systematic Thesaurus:

232 Sources of Constitutional Law - Techniques of review - Concept of constitutionality dependent
on a specified interpretation.

39 General Principles - Rule of law.

3.16 General Principles - Proportionality.

3.17 General Principles - Weighing of interests.

5.3.13.3 Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Access to courts.

54.3 Fundamental Rights - Economic, social and cultural rights - Right to work.

54.4 Fundamental Rights - Economic, social and cultural rights - Freedom to choose one's profession.

Keywords of the alphabetical index:

Secret, state / State security / Hearing, right / Justice, principle.

Headnotes:
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It is especially important to consider alternative procedures by which a person may protect his/her rights to
the highest degree possible, where the right to have a case reviewed in a fair court is denied. A state based
on the rule of law may set up a well thought-out mechanism to take into consideration the interests of every
person subject to clearance for access to state secrets and, at the same time, also take into consideration the
interests of state security when reaching a decision on issuing a special permit. The principle of justice
requires that a person subject to such clearance enjoys the right of expressing his/her viewpoint and being
heard before a refusal to grant the special permit is issued.

The impugned provisions shall be interpreted in compliance with the Constitution and, in each particular case,
to ensure as much as possible the realisation of the right to a hearing. If the impugned provisions are
interpreted that way, they comply with Article 92 of the Constitution.

Summary:

The Law "On State Secrets” lists the cases where access to state secrets is prohibited. Where the issue of
granting special permits to specific persons is decided, those persons shall be checked according to the
procedure laid down in the Law on State Security Institutions; the institutions shall examine and reach a
conclusion as to the effectiveness of the restrictions. The impugned provisions of that Law set out that a
decision refusing the grant of a special permit or reducing a special permit category may be appealed to the
Director of the Constitutional Defence Bureau (henceforth: the "CDB"). The decision of the Director of the
CDB may be appealed to the Procurator General, whose decision shall be final and not subject to appeal.

The impugned provisions of the Cabinet of Ministers Regulations no. 226 "List of Items subject to State
Secrets" provide that the following items shall be considered subject to State secret: "specific record-keeping
documents, materials of security clearance, deeds of conveyance and destruction of the objects of State
secrets"; they also set out the levels of secrecy of state secrets: "extremely secret, secret and confidential".

The person filing the constitutional claim, Andris Ternovskis, was appointed Head of the Jelgava Border
Guard Structural Unit on 27 February 1997. On 15 January 1999 the CDB adopted a decision to refuse the
request of A. Ternovskis for a special permit for access to state secrets. On that basis, he was dismissed from
his post and retired from the Border Guard service due to unsuitability for service.

The ordinary courts rejected the request of A. Ternovskis for reinstatement in the post of Head of Jelgava
Border Guard Structural Unit. In a judgment, the Senate of the Supreme Court emphasised that A. Ternovskis
could not be reinstated in that post, which required a special permit for access to state secrets, on the ground
that the CDB Director had not granted that permit and the decision had not been annulled.

In his constitutional claim, A. Ternovskis pointed out that the impugned provisions denied him the possibility of
having his cased reviewed in an objective and independent court and were not in conformity with Article 92 of
the Constitution.

The Constitutional Court emphasised that the first sentence of Article 92 of the Constitution provided:
"everyone has the right to defend their rights and lawful interests in a fair court"; however, it did not mean that
a person is guaranteed the right of adjudicating any issue that he or she finds important in a court. The person
has the right of protecting only his or her "rights and lawful interests" in a fair court.

The Court considered that it could not be concluded that a person "has the right and lawful interest" to acquire
information that (in compliance with the law) has been recognised to be a state secret.

On the other hand, the Court held that the right to freely choose employment enshrined in Article 106 of the
Constitution meant also the right to keep the post. However, the rights set out in Article 106 of the Constitution
might be subject to restrictions. State security requires that access to state secrets should be granted only to
persons, whose personal characteristics show no risk that a state secret might be revealed. On the one hand,
those restrictions are needed in a democratic society as they strike a reasonable balance between the public
interests and interests of an individual. On the other hand, restrictions with regard to any particular person are
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permissible only where the refusal to grant the special permit is well-founded.

The impugned provisions restricted the fundamental rights that are incorporated into Article 92 of the
Constitution. However, those fundamental rights may be restricted to protect other values that are guaranteed
in the Constitution (Satversme).

When assessing whether those restrictions were needed in a democratic society, the Court took into
consideration that by allowing a person subject to security clearance to acquaint himself/herself with all the
materials, the identity of the operative employees might be revealed, and as a result, those employees would
not be able to do their duty. In such a case, the harm to state interests would be much greater than the
limitation to the rights of a person.

The impugned provisions had to be interpreted in compliance with the Constitution and, in each particular
case, to ensure (as much as possible) the realisation of the right to be heard. If the legal provisions were
interpreted that way, the restriction on the right of a person was proportionate to the legitimate aim - the
protection of state security.

The Court declared that the impugned provisions complied with Article 92 of the Constitution.
Cross-references:

- Cf. decisions in Cases no. 04-02(99), Bulletin 1999/2 [LAT-1999-2-002]; no. 2002-08-01; no. 2002-04-03,
Bulletin 2002/3 [LAT-2002-3-008].

In the decision the Court referred to the German Federal Constitutional Court, 08.07.1997, judgment in Case
no. 1 BvR 1934/93, BVerfGE 96, 189 and to the following judgements of the European Court of Human
Rights:

- Golder v. the United Kingdom, 21.02.1975, Special Bulletin ECHR [ECH-1975-S-001]; Vol. 18, Series A of
the Publications of the Court,

- Fogarty v. the United Kingdom;

- Leander v. Sweden, 26.03.1987, Special Bulletin ECHR [ECH-1987-S-002]; Vol. 116, Series A of the
Publications of the Court.

Languages:

Latvian, English (translation by the Court).

LAT-1998-2-004 10-06-1998 04-03(98) On Conformity of the Cabinet of Ministers
1996 Resolution no. 148 and the Cabinet of
Ministers 1997 Resolution no. 367 with the
Law on the Determination of the Status of
Politically Repressed Persons Suffered during
the Communist and Nazi Regimes

a) Latvia / b) Constitutional Court / ¢) / d) 10-06-1998 / e) 04-03(98) / f) On Conformity of the Cabinet of
Ministers 1996 Resolution no. 148 and the Cabinet of Ministers 1997 Resolution no. 367 with the Law on the
Determination of the Status of Politically Repressed Persons Suffered during the Communist and Nazi
Regimes / g) Latvijas Vestnesis (Official Gazette), 172, 11.06.1998 / h) CODICES (English, Latvian).

Keywords of the Systematic Thesaurus:

2122 Sources of Constitutional Law - Categories - Unwritten rules - General principles of law.
3.3 General Principles - Democracy.
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34 General Principles - Separation of powers.

3.9 General Principles - Rule of law.

3.10 General Principles - Certainty of the law.

3.11 General Principles - Vested and/or acquired rights.

5.3.17 Fundamental Rights - Civil and political rights - Right to compensation for damage caused by the
State.

5.3.39.4 Fundamental Rights - Civil and political rights - Right to property - Privatisation.

Keywords of the alphabetical index:

Compensation, politically repressed persons / Deportation, compensation / Time-limit for application,
reduction / Compensation, amount, limitation.

Headnotes:

Any State governed by the rule of law acknowledges the principle of trust in law. The principle requires that
State institutions shall be consistent in their activities as regards normative acts passed by them and that they
shall take into account trust in law, which could arise on the basis of a specific normative act.

Summary:

The Latvian SSR Council of Ministers adopted on 29 August 1989 Resolution no. 190, certifying the
procedure by which property was to be restituted or its value compensated to citizens whose administrative
deportation from Latvian SSR had been recognised as unfounded. The first paragraph of the Resolution
provided that an application for restitution of property or compensation of its value must be made not later
than 3 years from the date on which the Resolution about unfounded deportation had been passed. On 12
April 1995 the Saeima passed a new law on the determination of the status of politically repressed persons
who suffered during the Communist and Nazi Regimes. The very first sentence of Article 9 established that
«the State shall ensure restoration of politically repressed persons’ rights in the area of civil, economic and
social rights according to law».

On 15 February 1996 the law on the State Budget for 1996 was passed.

The third paragraph of the Transitional Provisions of the Law states that from 1 March 1996, applications for
compensation from persons residing in the territory of the Republic of Latvia shall no longer be accepted.

On 23 April 1996, the Cabinet of Ministers passed Resolution no. 148 on the procedure by which property is
to be restituted or its value compensated to persons whose administrative deportation from the Latvian SSR
is recognised as unfounded (henceforth Resolution no. 148).

The second paragraph of the Resolution establishes that persons whose administrative deportation from the
Latvian SSR is recognised as unfounded and who reside in the territory of the Republic of Latvia (or their
heirs) shall have the issue of restitution of or compensation for property reviewed if they submit an application
to the Council (Dome) of the Municipality of the territory where the persons lived before deportation. In
accordance with the third paragraph of Transitional Provisions of the law on the State budget for 1996, such a
claim had to be made within three years of the date of passing the Resolution concerning unfounded
deportation but not later than 1 March 1996.

On 4 November 1997, the Cabinet of Ministers introduced amendments to Resolution no. 148 by means of
Resolution no. 367, which provided that persons whose administrative deportation from the Latvian SSR had
been recognised as unfounded and who reside in the territory of the Republic of Latvia (or their heirs) shall
have the issue of restitution of or compensation for property reviewed if they have received documents
certifying the fact that their administrative deportation was unfounded only after 1 March 1996.
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The application was submitted by 22 deputies of the Saeima, who challenged Resolutions no. 148 and no.
367, considering that they were not in compliance with the law of 1995 on the determination of the status of
politically repressed persons who suffered during the communist and Nazi Regimes. Article 10.1 of the law
establishes that the State and local government institutions and their officials shall, upon receiving
applications from politically repressed persons as well as from other interested persons, eliminate the
consequences resulting from restrictions of civil, economic and social rights caused by the totalitarian
regimes, and compensate material losses, physical and material damage, caused by these regimes.

The applicants also point out that in paragraph 10 of Resolution no. 148, the Cabinet of Ministers has
groundlessly reduced the amount of compensation that the State had undertaken to pay to politically
repressed persons in cases where there was no possibility of restituting the property, establishing the
maximum amount of compensation as 2,000 lats for buildings and 500 lats for other property. In addition,
Resolutions no. 148 and no. 367 created a situation whereby politically repressed persons who had received
the certificate of rehabilitation before 1 March 1996 but who had not been able to submit an application to
receive compensation before that date, had been denied the possibility of receiving compensation at all.

The Constitutional Court concluded that Article 1 of the Constitution (Satversme) establishes that Latvia shall
be an independent democratic Republic. In a democratic state the legislative power belongs to the nation and
the legislator - the Saeima. The executive power - the Cabinet of Ministers - has the right to pass resolutions
only in cases foreseen by the law. Such resolutions shall not be at variance with the Constitution (Satversme)
and other laws. The above follows from the principles of the rule of law and the separation of powers, which
are considered to be the basis of the existence of a State governed by the rule of law.

Politically repressed persons trusted the procedure established in 1988 by which property was restituted or its
value compensated. These persons planned their future on the basis of the rights endowed by certain
normative acts. Due to Resolutions no. 148 and 367, passed by the Cabinet of Ministers, a number of
politically repressed persons were denied the right of retrieving illegally confiscated property or receiving
compensation for it as provided by law. Thus, the principles of justice and trust in law were violated.

By establishing the date upon which applications would no longer be accepted, Resolutions no. 148 and 367
are at variance with the law on the determination of the status of politically repressed persons who suffered
during the Communist and Nazi Regimes which does not establish time limits for granting the status of a
politically repressed person and restoring of the rights of such persons.

Paragraph 3 of the Transitional Provisions of the law on the State budget for 1996 only held up the
acceptance of applications mentioned in the Resolution for a while and even then only on issues of
compensation, not establishing restrictions on accepting those applications when there was a possibility of
returning the property.

Evaluating the principles of justice, the rule of law, separation of powers and trust in law and taking into
consideration the fact that the normative acts in question worsened the situation of politically repressed
persons and unlawfully denied them their rights, the Constitutional Court decided that the above Resolutions
are to be declared null and void from the moment of their adoption.

Languages:

Latvian, English (translation by the Court).

LTU-2004-1-001 26-01-2004 3/02-7/02-2 On the Republic of Lithuania Law on the
Control of Alcohol

a) Lithuania / b) Constitutional Court / ¢) / d) 26-01-2004 / e) 3/02-7/02-29/03 / f) On the Republic of
Lithuania Law on the Control of Alcohol / g) Valstybes Zinios (Official Gazette), 15-465, 29.01.2004 / h)
CODICES (English).

Keywords of the Systematic Thesaurus:
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3.9 General Principles - Rule of law.

3.16 General Principles - Proportionality.

3.18 General Principles - General interest.

3.25 General Principles - Market economy.

5.1.3 Fundamental Rights - General questions - Limits and restrictions.

5.3.21 Fundamental Rights - Civil and political rights - Freedom of expression.

Keywords of the alphabetical index:

Advertising, commercial / Advertising, restriction / Alcohol, production, sale, regulation / Monopoly,
unconstitutionality.

Headnotes:

Advertising is considered a specific kind of information, which is usually called commercial information.
Alcohol and products containing alcohol are products of a special nature because their consumption may
damage the health of people. Article 53.1 of the Constitution provides that the state shall take care of people's
health and guarantee medical aid and services in the event of sickness. In accordance with the constitutional
requirements, the state may restrict the advertising of alcohol: such restrictions must be established by the
law; they must pursue and defend another constitutional value - in the case under review, the protection of
human health.

The state has a duty to establish legal responsibility for violations of restrictions on the advertising of alcohol
and the established procedure. However, this does not mean that the legislator may introduce penalties of
any kind or fines of any size for violations of the laws regulating the procedure of production and realisation of
the advertisement of alcoholic beverages. While establishing responsibility for violations of the restriction on
the promotion of the trade of alcoholic beverages and the restriction on advertising alcohol, the legislator is
bound by the constitutional principles of justice and a state governed by the rule of law, as well as by other
constitutional requirements.

Production of alcoholic beverages is a sphere of economic activity. Although this economic activity has a very
special character, the state and its institutions have the discretion to establish a special legal regime
regulating the production and marketing of alcohol. However, they may not do so by choosing means
inadequate to the objectives sought or means by which they would introduce a monopoly in the production
and the marketing of these products. Such means would amount to an unfounded restriction on the freedom
of economic activity and fair competition.

Summary:

The petitioner, the Vilnius Regional Administrative Court, applied (three applications by that Court were joined
into one) to the Constitutional Court requesting it to investigate whether certain provisions of the Law on the
Control of Alcohol and certain provisions of the Rules for Licensing the Production of Products Containing
Alcohol as approved by the Government of Lithuania Resolution no. 67 "On the Approval of the Rules for
Licensing the Production of Products Containing Alcohol" of 22 January 2001 were in conflict with the
Constitution. In the opinion of the petitioner, in establishing restrictions on the advertisement of alcohol, in
introducing a monopoly into the legal regulation, and in establishing disproportionate responsibility for
violations of the restriction on the promotion of the trade of alcoholic beverages and the restriction on the
advertisement of alcohol, the state violated requirements of the Constitution.

The Constitutional Court recalled that under the Constitution, human rights and freedoms may be restricted
where the following conditions are met: it is done by the law; the restrictions are necessary in a democratic
society in order to protect the rights and freedoms of other persons and values entrenched in the Constitution,
as well as constitutionally significant objectives; the restrictions do not deny the nature and the essence of
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rights and freedoms; and the constitutional principle of proportionality is observed.

The freedom to express convictions, to obtain and impart information is one of the fundamental human
freedoms. This freedom is not absolute. The provisions of Article 25.2 of the Constitution providing that a
person must not be hindered from seeking, obtaining, and imparting information and ideas may not be
construed as permitting the use of the freedom of information in a manner which would violate the values set
out in Article 25.3 of the Constitution: health, honour and dignity, private life, or morals of a person, or for the
protection of the constitutional order.

In accordance with constitutional requirements, the state may impose restrictions on the advertisement of
alcohol, set out the responsibility for violations of the restriction on the promotion of the trade in alcoholic
beverages and the restriction on the advertisement of alcohol. In the case under review, the restrictions on
advertisement were adequate to the objective sought, i.e. they did not violate the requirements of
proportionality and were of a partial nature.

According to the Constitution, the introduction of a monopoly is to be considered an unfounded granting of
privileges to a certain economic entity, discrimination against other economic entities and the restriction of the
latter's freedom of economic activity.

The Constitutional Court ruled that Article 44.4 (wording of 20 June 2002) of the Law on the Control of Alcohol
to the extent that it does not provide for the consideration of the nature of a violation of the law and other
circumstances when imposing a fine was in conflict with the constitutional principles of justice and a state
governed by the rule of law. The Court ruled that the provision "the objective of the Law on the Control of
Alcohol shall be [...] to establish legal grounds for the introduction of state monopoly on the production of
products containing alcohol [...] and the granting of the right of state monopoly to produce [...] products
containing alcohol specified in this Law to economic entities" of Article 2.1 (wording of 18 April 1995), ltem 2
(wording of 18 April 1995) of Article 3.1, Article 4.2 (wording of 10 December 1998) and Article 13 (wording of
18 July 2000) of the Law on the Control of Alcohol as well as ltems 7 and 9 (wording of 22 January 2001) of
the Rules for Licensing the Production of Products Containing Alcohol as approved by Government of the
Republic of Lithuania Resolution no. 67 "On the Approval of the Rules for Licensing the Production of
Products Containing Alcohol" of 22 January 2001 were in conflict with Articles 29, 46.1 and 46.4 of the
Constitution. The other impugned provisions of the Law on the Control of Alcohol were held to be in
accordance with the Constitution.

Languages:

Lithuanian, English (translation by the Court).
LTU-2003-2-008 10-06-2003 13/02-22/0. On the regulation concerning the imposition of
the criminal penalty

a) Lithuania / b) Constitutional Court / ¢) / d) 10-06-2003 / e) 13/02-22/02 / f) On the regulation concerning
the imposition of the criminal penalty / g) Valstybes Zinios (Official Gazette), 57-2552, 13.06.2003 / h)
CODICES (English).

Keywords of the Systematic Thesaurus:

2123 Sources of Constitutional Law - Categories - Unwritten rules - Natural law.
39 General Principles - Rule of law.

3.16 General Principles - Proportionality.

452 Institutions - Legislative bodies - Powers.

5.3.13.1.3 Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Scope - Criminal proceedings.

Keywords of the alphabetical index:
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Punishment, penal, just / Punishment, individualised / Count, power of appraisal, restriction.

Headnotes:

The principle of natural justice consolidated in the Constitution presupposes that punishments established by
penal laws must be just. The constitutional principles of justice and a state governed by the rule of law imply,
inter alia, that the means used by the state must be proportionate to the objective sought. The establishment
is not permitted of punishments or the severity of punishments for criminal offences that are obviously
inappropriate for those criminal offences and the purpose of the punishment.

The legislator, having constitutional powers to set out punishments and the severity of those punishments for
criminal offences, has a duty to set the maximum limits on the punishments for particular criminal offences.
Failure to do so would create a situation embodying the pre-requisites for the imposition of unreasonably
severe punishments and the violation of human rights and freedoms. According to the Constitution, the
legislator may also establish minimum punishments for certain criminal offences.

When the legislator, in an article laying down the constitutive elements of a particular criminal offence,
provides for a punishment that is severe due to the length of the minimum term of imprisonment for that
criminal offence, the legislator must also ensure that a legal provision exists giving the Court that imposes
punishment a discretion to take into account all circumstances of the case relevant to mitigation of sentence,
including those which have not been expressis verbis established by the law, and to impose a less severe
punishment than that provided for by the law.

Under the Constitution, it is impossible to have a legal regulation of the matter (punishments or their severity)
in the penal laws establishing that a court, when taking into account all circumstances of a case and applying
the penal laws, would not be able to individualise the punishment imposed on a particular person for the
commission of a particular criminal offence.

Summary:

The petitioner, the Court of Appeal of Lithuania, applied to the Constitutional Court requesting it to examine
whether or not Article 45.4 (wording of 2 July 1998) and the minimum punishment of five years' imprisonment
laid down by Article 312.3 of the Criminal Code (hereinafter - CC) (wording of 3 February 1998) were in
conflict with Article 31.2 of the Constitution and the constitutional principle of a state governed by the rule of
law. A second petitioner, the Panevezys Regional Court, applied to the Constitutional Court requesting it to
examine whether or not Article 45.4 CC (wording of 2 July 1998) was in conflict with Article 29.1 and Atrticle
31.2 of the Constitution.

The Court of Appeal of Lithuania stressed that in the application of Article 312.3 CC (wording of 3 February
1998), the Court was obliged to impose a punishment of not less than five years' imprisonment and a fine on
a person who had committed a particular criminal offence, even though the imposition of such a severe
punishment was not always in line with the principle of justice. Article 45 CC, under certain conditions and in
certain situations enables the Court to avoid imposing a clearly unjust punishment and enables it to impose a
less severe punishment than the one provided for by the law, where a particular sanction does not allow it to
take into account the nature of the crime and the person who committed it. However, Article 45.4 CC (wording
of 2 July 1998) provided that the criminal offences in question did not fall under Article 45.2 CC, which would
have permitted the imposition of less severe punishment than that provided for in the law. The petitioner was
of the opinion that singling out certain crimes so as to prohibit the imposition of a less severe punishment than
the one provided for in the particular sanction (i.e. application of Article 45 CC) fettered the court's discretion
to examine the case justly and to individualise the punishment.

The Constitutional Court considered that under the Constitution, it would be impossible to have a legal
regulation of the matter (punishments or their severity) in the penal laws establishing that a court, when taking
into account all circumstances of a case and applying the penal laws, would not be able to individualise the
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punishment imposed on a particular person for the commission of a particular criminal offence.

The Court ruled that Article 45 CC (wording of 2 July 1998) to the extent that it restricted the right of the Court,
when taking into account all circumstances relevant to mitigation of sentence, including those not specified by
the law, to impose a less severe punishment than the one provided for by Article 312.3 CC (wording of 3
February 1998) was in conflict with Article 31.2 of the Constitution as well as the constitutional principle of a
state governed by the rule of law. The Court also ruled that the provision of Article 312.3 CC (wording of 3
February 1998) "shall be punished by imprisonment from five years (...)" was not in conflict with Article 31.2 of
the Constitution.

Languages:

Lithuanian, English (translation by the Court).
LTU-2002-3-015 23-10-2002 36/2000  On the Law on the Provision of Information to
the Public

a) Lithuania / b) Constitutional Court / ¢) / d) 23-10-2002 / e) 36/2000 / f) On the Law on the Provision of
Information to the Public / g) Valstybes Zinios (Official Gazette), 104-4675, 31.10.2002 / h) CODICES
(English).

Keywords of the Systematic Thesaurus:

3.9 General Principles - Rule of law.

3.16 General Principles - Proportionality.

5.2 Fundamental Rights - Equality.

5.3.21 Fundamental Rights - Civil and political rights - Freedom of expression.
5.3.24 Fundamental Rights - Civil and political rights - Right to information.

5.3.32 Fundamental Rights - Civil and political rights - Right to private life.

Keywords of the alphabetical index:

Information, right to seek, obtain and disseminate / Informant, identity, disclosure / Public person, media
information.

Headnotes:

When establishing by law the guarantees of freedom of the media, the legislature must heed the imperative of
an open, just and harmonious civil society entrenched in the Constitution, as well as the constitutional
principle of the rule of law, and must not violate the rights and freedoms of others.

By laying down the right of a producer and an imparter, an owner of the producer and/or imparter of public
information and of a journalist, not to disclose a source of information even in cases where, in a democratic
state upon a decision of a court, disclosure of the source is necessary because of vitally important or other
interests of society which are of the utmost importance, or to ensure that the constitutional rights and
freedoms of other persons are protected, and that justice be administered, Article 8 of the Law on the
Provision of Information to the Public violates Articles 25.3, 25.4 and 29 of the Constitution, and is contrary to
the principle of the rule of law, since non-disclosure of the source might cause much graver effects than its
disclosure.

The media may inform the public about the private life of persons involved in social and political activities
without their consent in so far as the personal characteristics, behaviour and particular circumstances of that
person's private life may be of importance to public affairs. A person involved in social and political activities
cannot but anticipate greater attention being paid to him by the public and the media.

98



Conference on the Role of the Constitution in Building a State Governed by the Rule of Law, Baku, 11-12.11. 2005

Extracts from the CODICES database
of the Venice Commission - www.CODICES.coe.int

Summary:

The petitioner - a group of members of the Parliament of Lithuania (Seimas) - applied to the Constitutional
Court requesting that it determine whether Article 8 of the Law on the Provision of Information to the Public
(the Law) complied with Article 29.1 of the Constitution and whether Article 14.3 of that law complied with
Article 22 of the Constitution.

The petitioner emphasised that Article 8 of the Law consolidated the right of a producer and an imparter, an
owner of the producer and/or imparter of public information and a journalist to keep, without reservations,
secret the source of information and not disclose it. The petitioner doubted whether the norm laying down
such an absolute right complied with Article 29.1 of the Constitution, since similar rights in other laws are
restricted by the reservation that the data, information or other facts must be disclosed where the court,
prosecutor's office and other state institutions of law and order demand so in connection with existing criminal
or civil cases under their jurisdiction or powers, and in other cases provided for by law. In the opinion of the
petitioner, Article 8 of the Law placed the producer, imparter and other entities named therein in a privileged
position; they were granted more rights than other natural and legal persons.

The petitioner argued that Article 14.3 of the Law gave very vague reasons for which the principle of the
inviolability of an individual's private life, entrenched in Article 22 of the Constitution, may be disregarded
when publishing information about a person's private life; those reasons were subject to various
interpretations.

The Constitutional Court recalled that the constitutional freedom to seek, obtain and impart information and
ideas unhindered was one of the fundamentals of an open, just, and harmonious civil society and
law-governed state. That freedom is an important pre-condition for the implementation of various rights and
freedoms of the person which are entrenched in the Constitution, since most constitutional rights and
freedoms of a person can only be adequately implemented if that person has the right to seek, obtain and
impart information unhindered. The Constitution guarantees and safeguards the interest of the public to be
informed.

Freedom of the media stems from Article 25 of the Constitution and the other provisions of the Constitution
consolidating and guaranteeing an individual's freedom to seek, obtain and impart information. Under the
Constitution, the legislature has a duty to establish by law the guarantees of the freedom of the media.

The Constitutional Court held that Article 8 of the Law on the Provision of Information to the Public conflicted
with Articles 25.3 and 25.4 of the Constitution and the constitutional principle of the rule of law in so far as
Article 8 laid down that the producer and imparter, the owner of the producer and/or imparter of public
information and the journalist had the right to keep secret and not disclose the source even in cases where in
a democratic state, upon a decision of the court, disclosure of the source is necessary because of vitally
important or other interests of society which are of utmost importance, to ensure that the constitutional rights
and freedoms of persons be protected, and that justice be administered.

Article 22 of the Constitution consolidates the inviolability of the private life of an individual. The right of an
individual to privacy encompasses the inviolability of private, family and home life, of honour and reputation,
physical and psychological inviolability of persons, secrecy of personal facts and prohibition to publicise any
confidential information obtained, etc.

The right to the inviolability of private life is not absolute. Under the Constitution, constitutional rights and
freedoms of the individual may be restricted where the following conditions are met: this is done by law; the
restrictions are necessary in a democratic society in an attempt to protect the rights and freedoms of other
persons and the values entrenched in the Constitution as well as constitutionally important objectives; the
restrictions do not deny the nature and essence of the rights and freedoms; and, the constitutional principle of
proportionality is followed.

The Constitutional Court emphasised that the personal characteristics, behaviour and particular
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circumstances of the private life of persons participating in social and political activities may be of importance
to public affairs. The interest of the public to know more about those persons than about others is
constitutionally grounded. The said interest would not be ensured if in every particular case, publishing the
information of public importance about the private life of a person participating in social and political activities
required the consent of that person. The Court ruled that Article 14.3 of the Law on the Provision of
Information to the Public complied with the Constitution.

Languages:

Lithuanian, English (translation by the Court).
LTU-2002-2-012 02-07-2002 32/2000  On soldiers' right to appeal to court

a) Lithuania / b) Constitutional Court / ¢) / d) 02-07-2002 / e) 32/2000 / f) On soldiers' right to appeal to court
/ g) Valstybes Zinios (Official Gazette), 69-2832, 05.07.2002 / h) CODICES (English).

Keywords of the Systematic Thesaurus:

3.20 General Principles - Reasonableness.

452 Institutions - Legislative bodies - Powers.

4.11.1 Institutions - Armed forces, police forces and secret services - Armed forces.

51.1.4.4 Fundamental Rights - General questions - Entitlement to rights - Natural persons - Military
personnel.

5.2 Fundamental Rights - Equality.

5.3.13.3 Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Access to courts.

Keywords of the alphabetical index:
Army, military service, dismissal / Dismissal, right to appeal, extra-judicial dispute-settlement procedure.

Headnotes:

Under the Constitution, the law must provide for the possibility for all disputes concerning violations of the
rights or freedoms of individuals to be decided in court. An out-of-court dispute settlement procedure may also
be provided for. However, it is not permissible to provide for a system that denies the right of an individual
who considers that his rights or freedoms are being violated to defend his rights and freedoms in court.

In its ruling of 8 May 2000, the Constitutional Court held that an individual's right to seek the protection by the
courts of a violated right is guaranteed regardless of the legal status of the person and that the protection of
the courts must extend to an individual's violated rights and legitimate interests irrespective of whether these
rights are directly established in the Constitution.

In accordance with Article 109.1 of the Constitution, in the Republic of Lithuania, the courts shall have the
exclusive right to administer justice. This article must be read together with Article 30.1 of the Constitution,
which guarantees the right of any person to appeal to a court concerning the protection of his or her violated
rights. It must also be read together with the constitutionally enshrined principle of a state governed by the
rule of law and with the inherent right of individuals to justice.

Summary:

The petitioner - the Higher Administrative Court - applied to the Constitutional Court seeking a determination

whether Article 48.2 of the Law on the Organisation of the National Defence System and Military Service ("the

Law") was in compliance with Articles 30.1 and 109.1 of the Constitution. Article 48.2 of the Law provided
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that, in cases of dismissal from professional or voluntary military service based on the provisions of Article
38.1 or 38.2.10 and 38.2.12 of the Law, when the service contract with the professional or voluntary soldier
had to be terminated, an appeal could be lodged with a court only insofar as it concerned a violation of the
procedure for dismissal laid down by law. In the opinion of the petitioner, the impugned provision restricted
the right of individuals, enshrined in Article 30.1 of the Constitution, to appeal to a court, and was in breach of
Article 109.1 of the Constitution, under which, in the Republic of Lithuania, the courts shall have the exclusive
right to administer justice.

The Constitutional Court emphasised that organisational relations within the national defence system and
military service have their own peculiarities. Taking account of these peculiarities, it is permissible to establish
by law various means of resolving disputes regarding violations of rights and freedoms, including out-of-court
procedures for the settlement of such disputes. However, the peculiarities of the organisational relations
within the national defence system and military service could not justify the denial of the constitutional right of
individuals to appeal to a court to defend their rights and freedoms.

The Court found that under Article 48.2 of the Law, soldiers were prohibited from appealing to a court
concerning the reasonableness of their dismissal from military service. This constituted a violation of the
constitutional right of individuals to appeal to a court. The Court further held that the right of persons to justice
was infringed and the opportunities of courts to administer justice were restricted. Thus Article 109.1 of the
Constitution and the constitutionally enshrined principle of a state governed by the rule of law were violated.

The Court ruled that the impugned provised was in conflict with Articles 30.1 and 109.1 of the Constitution

and the constitutional principle of a state governed by the rule of law.
Cross-references:

- Ruling of 08.05.2000 (Cases nos. 12/99, 27/99, 29/99, 1/2000, 2/2000), Bulletin 2000/2 [LTU-2000-2-005].
Languages:

Lithuanian, English (translation by the Court).
LTU-2001-1-001 11-01-2001 7/199-17/99 On the retroactive validity of laws

a) Lithuania / b) Constitutional Court / ¢) /d) 11-01-2001 / e) 7/99-17/99 / f) On the retroactive validity of laws
/ g) Valstybes Zinios (Official Gazette), 5-143, 17.01.2001 / h) CODICES (English).

Keywords of the Systematic Thesaurus:

3.9 General Principles - Rule of law.
3.10 General Principles - Certainty of the law.
3.15 General Principles - Publication of laws.

5.3.38.1 Fundamental Rights - Civil and political rights - Non-retrospective effect of law - Criminal law.

Keywords of the alphabetical index:
Lex benignior retro agit.

Headnotes:

Article 7.2 of the Constitution provides that only laws which are promulgated shall be valid. This constitutional
provision means that laws are not valid and may not be applied unless they are officially promulgated. The
official promulgation of laws in pursuance with the procedure established in the Constitution and laws is a
necessary condition for the validity of laws to ensure subjects of legal relations know what laws are valid, the
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content of those laws, and therefore whether they might follow those laws.

Article 7.2 of the Constitution also reflects the legal principle that the validity of promulgated laws is directed to
the future and that these laws are not retroactively valid (lex retro non agit). Thus, laws are applied to facts
and effects which take place after the laws come into effect. The requirement that the validity of promulgated
laws be directed to the future and that these laws should not be retroactively valid is an important precondition
of legal certainty and an essential element of the rule of law and a law-governed state.

The legal principle of non-retroactively is linked with the constitutional principles of justice and humanity. Laws
abolishing punishment or mitigating responsibility for a deed have retroactive validity (lex benignior retro agit).

Summary:

The petitioners - the Panevezys Regional Court and the Panevezys City District Court - doubted whether
Article 7.2 of the Criminal Code was in conformity with the Constitution. The article provides that "a law,
abolishing the criminality of a deed, mitigating punishment or otherwise ameliorating the legal situation of a
person who has committed the deed, shall be retroactively valid, i.e. it shall be applicable to persons who had
committed respective deeds before the said law went into effect, as well as to persons serving the sentence
and to those who have a previous record".

The Constitutional Court held that the provisions of Article 7 of the Criminal Code are in line with provisions of
international law whereby no one shall be held guilty of any criminal offence on account of any act or omission
which did not constitute a criminal offence, under national or international law, at the time when it was
committed, nor shall a heavier penalty be imposed than the one that was applicable at the time when the
criminal offence was committed. The Constitutional Court ruled that Article 7.2 of the Criminal Code was in
compliance with the Constitution.

Languages:

Lithuanian, English (translation by the Court).

LTU-2000-3-012 06-12-2000 6/99, On taxes
23/99,

5/2000,
8/2000

a) Lithuania / b) Constitutional Court / ¢) / d) 06-12-2000 / e) 6/99, 23/99, 5/2000, 8/2000 / f) On taxes / g)
Valstybes Zinios (Official Gazette), 105-3318, 08.12.2000 / h) CODICES (English).

Keywords of the Systematic Thesaurus:

2123 Sources of Constitutional Law - Categories - Unwritten rules - Natural law.
39 General Principles - Rule of law.

3.16 General Principles - Proportionality.

4.10.7.1 Institutions - Public finances - Taxation - Principles.

5.2.1.1 Fundamental Rights - Equality - Scope of application - Public burdens.

Keywords of the alphabetical index:
Tax, fine / Fine, minimum.

Headnotes:

Although the Constitution grants Parliament (Seimas) the competence to establish state taxes, as well as the
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legal responsibility for violations of tax laws, it does not allow the legislator to establish any type of legal
responsibility, penalty or fine for violations of tax laws. By establishing sizes of fines for violations of tax laws,
the legislator is bound by the constitutional principles of justice and the rule of law, as well as other
constitutional requirements.

The principles of justice and the rule of law enshrined in the Constitution are universal principles and must be
followed both in law-making and law enforcement. All state institutions must only act on the basis and in
pursuit of law; human rights and freedoms must be secured and natural justice must be respected.

The constitutional principles of justice and the rule of law also mean there must be a fair balance
(proportionality) between the objective sought and the means to attain this objective, between violations of
law and penalties established for these violations. These principles do not permit the establishment of
penalties for violations of law, including the amounts of fines, which would clearly be disproportionate to the
violation of law and the objective sought to be achieved. Fines for violations of tax laws must be only of the
amount necessary to achieve the legitimate and generally important objective, i.e. to secure the fulfiiment of
the constitutional duty to pay taxes.

Summary:

The petitioners - certain Members of Parliament and the Higher Administrative Court - questioned whether
some norms of the Law on Tax Administration were in conformity with the Constitution of the Republic. A
group of Members of Parliament also requested the investigation of whether Articles 1 and 2 of the Law on
Recognition of Article 40 as Null and Void and Amendment of Article 251 of the Code of Administrative
Violations of Law were compatible with the Constitution.

The Constitutional Court emphasised that two principles for determining the amount of the fine provided for in
Article 50.3.1 and 50.3.2 of the Law on Tax Administration contradicted each other. Article 50.3.1 established
the fine as a certain proportion (expressed as 10% or a one-tenth fine) whilst Article 50.3.2 established it as a
certain strictly determined sum. The provisions contradicted each other because regardless of what sum is
equivalent to 10% or a one-tenth fine, in all cases the fine may not be less than 20,000 or 50,000 litas
respectively.

The provisions meant that for the same violation of laws a fine imposed on certain economic entities, which
may be higher than 20,000 or 50,000 litas respectively, might not constitute more than 10% of the income
(receipts) received during the previous 12 months, while the fine of 20,000 or 50,000 litas imposed
respectively on other economic entities would constitute much more than 10% of the income received during
the previous 12 months. Such a fine may even be much higher than the overall income received during the
previous 12 months.

A similar situation occurs when under Article 50.3.1 and 50.3.2 of the Law on Tax Administration a one-tenth
fine is imposed in cases of hidden income, false value of goods and unregistered payments for employees
due to fraudulent book-keeping. The fine might be higher than 20,000 or 50,000 litas respectively without
constituting more than the said one-tenth sum, while the fine of 20,000 or 50,000 litas imposed on other
economic entities may exceed the said one-tenth sum. Such a fine might be many times larger than the said
one-tenth sum.

The Constitutional Court ruled that such legal regulation is incompatible with the principles of justice including
the principle of proportionality and the rule of law established in the Constitution.

The Constitutional Court also ruled that the other disputed norms were in compliance with the Constitution.

Languages:

Lithuanian, English (translation by the Court).
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LTU-2000-3-010 18-10-2000 29/98, On the privatisation
16/99,

3/2000

a) Lithuania / b) Constitutional Court / ¢) / d) 18-10-2000 / e) 29/98, 16/99, 3/2000 / f) On the privatisation / g)
Valstybes Zinios (Official Gazette), 88-2724, 20.10.2000 / h) CODICES (English).

Keywords of the Systematic Thesaurus:

1355 Constitutional Justice - Jurisdiction - The subject of review - Laws and other rules having the
force of law.

3.9 General Principles - Rule of law.

46.3 Institutions - Executive bodies - Application of laws.

4.10.7.1 Institutions - Public finances - Taxation - Principles.

4.10.8.1 Institutions - Public finances - State assets - Privatisation.

Keywords of the alphabetical index:
Privatisation, procedure / Shareholder, share, transfer / Company, reorganisation, shares.

Headnotes:

The Parliament (Seimas) and all those involved in the legislative process must ensure that all drafted and
adopted legal acts are compatible with the Constitution. This is one of the most important means of securing
constitutional order and a fundamental requirement of the Rule of law.

Summary:

On 29 September 1998, the Parliament adopted the Law on the Reorganisation of the Joint-Stock Companies
("Butinges nafta", "Mazeikiu nafta" and "Naftotiekis"), the Law on Supplementing and Amending Article 5 of
the Law on Tax Administration, the Law on Supplementing Article 12 of the Law on Foreign Capital
Investment in the Republic of Lithuania and the Resolution on the Recognition of a Strategic Investor. The
Law on the Reorganisation of the Joint-Stock Companies provides for the procedure for reorganisation of the
joint-stock companies. The law further provides for the conditions and procedure for investments into the
company after reorganisation and the requirements for owners of blocs of shares. The other aforesaid laws
and the resolution of Parliament are linked with the Law on the Reorganisation of the Joint-Stock Companies.

Some Members of Parliament filed a petition with the Constitutional Court requesting the investigation of
whether the content and adoption of the aforementioned legal acts were in compliance with the Constitution.
In addition, the Constitutional Court was asked to investigate whether Parliament's resolution was in
compliance with the Constitution and the Law on the Basics of National Security.

The Constitutional Court ruled that:

1. the provision of Article 3.4 of the Law on the Reorganisation of the Joint-Stock Companies that the
Government, in the agreements with the strategic investor and/or the joint-stock company, has the right to
assume basic property liabilities in the name of the state for the strategic investor and/or the joint-stock
company conflicts with Articles 5.1 and 128.1 of the Constitution;

2. the provision of Article 3.4 of the Law on the Reorganisation of the Joint-Stock Companies that the
Government, in the agreements with the strategic investor and the joint-stock company, has the right to
assume basic property liabilities in the name of the state, even when the investor and/or the joint-stock
company are responsible for the losses, conflicts with Article 46.3 of the Constitution and with the Rule of law
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enshrined in the Constitution;

3. the provision of Article 3.4 of the Law on the Reorganisation of the Joint-Stock Companies that the
Government, in the agreements with the strategic investor and/or the joint-stock company, has the right to
assume basic property liabilities in the name of the state, including recovery of losses, to the extent that the
Government has the right to commit itself to covering losses even when such losses are incurred due to the
adoption of laws enforcing constitutional norms and/or protecting the values laid down in the Constitution,
conflicts with Article 4 of the Constitution and with the rule of law enshrined in the Constitution;

4. the provision of Article 4.2 of the Law on the Reorganisation of the Joint-stock Companies that the state,
and by a decision of the Government the strategic investor, shall have priority in the acquisition of shares sold
by or transferred from shareholders holding not less than one percent of shares of the joint-stock company
conflicts with Article 23 of the Constitution to the extent that the right of the shareholders to transfer their
shares is restricted;

5. the provision giving the Government the right to prolong the tax freeze on strategic investors for up to 10
years in Article 5.3 of the Law on Tax Administration conflicts with Articles 5.1.15, 67 and 127.3 of the
Constitution, and with the rule of law enshrined in the Constitution.

The Constitutional Court also ruled that the other disputed provisions were in compliance with the

Constitution.
Languages:

Lithuanian, English (translation by the Court).

LTU-2000-2-005 08-05-2000 12/99, On undercover operations involving the
27/99, simulation of a criminal act
29/99,
1/2000,
2/2000

a) Lithuania / b) Constitutional Court / ¢) / d) 08-05-2000 / e) 12/99, 27/99, 29/99, 1/2000, 2/2000 / f) On
undercover operations involving the simulation of a criminal act / g) Valstybes zinios (Official Gazette),
39-1105, 12.05.2000 / h) CODICES (English).

Keywords of the Systematic Thesaurus:

21.1.43  Sources of Constitutional Law - Categories - Written rules - International instruments - European
Convention on Human Rights of 1950.

21.3.22  Sources of Constitutional Law - Categories - Case-law - International case-law - Court of Justice
of the European Communities.

3.9 General Principles - Rule of law.

444111 Institutions - Head of State - Status - Liability - Legal liability - Immunity.
4.5.11 Institutions - Legislative bodies - Status of members of legislative bodies.
4112 Institutions - Armed forces, police forces and secret services - Police forces.

5.3.13.17  Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Rules of evidence.

5.3.13.22  Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Presumption of innocence.

5.3.13.23.1 Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Right to remain silent - Right not to incriminate oneself.

Keywords of the alphabetical index:
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Police, undercover operation / Agent provocateur.

Headnotes:

The Preamble to the Constitution, which states that the Lithuanian nation strives for an open, just and
harmonious civil society and a state governed by the rule of law, pre-supposes that every individual and
society as a whole must be safe from unlawful infringements. One of the duties of the state and one of its
priority tasks is to ensure such safety. Therefore the state is compelled to implement various specific lawful
means permitting the curbing of crime.

One of such lawful means is to undertake undercover police operations involving the simulation of a criminal
act. This means undertaking authorised acts exhibiting criminal characteristics aimed at protecting the key
interests of the state, the public or an individual. This method is a special form of operational activities. The
undercover participants in such activities perform actions which formally correspond to the definitions of
particular crimes. Using this method allows for more favourable conditions to be created for the detection or
investigation of serious or complex crimes. Certain crimes, e.g. cases of corruption, would be extremely
difficult to detect without using such methods.

Summary:

The petitioners - the Vilnius Regional Court and the Vilnius City Court of the First District - questioned whether
undercover police operations involving the simulation of a criminal act could be carried out at all. The
petitioners maintain that the Law on Operational Activities does not define the contents, intensity, mechanism
of accomplishing such actions, as well as other issues: all this is left for the person and officers conducting the
activities. Therefore, the disputed provisions of the law do not protect the person who is the object of such
activities from provocation and active inducement. Furthermore, the petitioners were of the opinion that such
methods might only be used with prior authorisation by a court or a judge, but not by the Prosecutor General
or the Deputy Prosecutor General designated by him.

The group of Parliament (Seimas) members that also petitioned the Court argued that under the meaning of
Article 11 of the law undercover police operations involving the simulation of a criminal act may be used
against any person. The law therefore restricts the guarantees of personal immunity conferred on certain
categories of persons. Under the law, such operations may be used against the President of the Republic as
well as parliament members, whereas the provisions of the Constitution regarding immunity of these persons
guarantee their protection against possible (unlawful) provocation. In the opinion of the petitioner, Article 11 of
the law unreasonably narrows the immunity of the President of the Republic and of parliament members.

The Constitutional Court emphasised that such activities may only be carried out with the aim of "connecting
oneself" to permanent or continuing crimes. Such criminal deeds continue without the efforts of participants in
undercover police operations. The undercover participants only imitate the actions of preparation of a crime or
those of a crime which is being committed. It is not permitted for undercover police operations to incite or
provoke the commission of a new crime nor to incite the commission of a criminal deed which was merely
prepared and only later terminated by an individual. Thus, under the law the actions performed by police in
undercover operations are held to be lawful where the established limits of such actions are not overstepped.
Disregard of these limits established in the law, provocation of the commission of a crime or any other abuse
by means of such operations makes them unlawful. Thus the Court ruled that this type of action may be used.

The Constitutional Court also noted that according to the case-law practice of the European Court of Human
Rights, in themselves secret methods of detection of crimes and offenders do not violate Article 8 ECHR (43).
It emphasised that in its Judgment in the case of Klass and others vs. Germany of 6 September 1978, the
European Court of Human Rights considered that the use of secret means is not incompatible with Article 8
ECHR, since it is the fact of not informing the individual that ensures the efficacy of this measure.

The Constitutional Court also noted that immunity of the President of the Republic is very broad while he or
she is in office. Thus, the Constitutional Court concluded that no forms of police operations, including
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undercover operations involving the simulation of a criminal act, may be used against the President of the
Republic. The provisions of the Constitution do not, however, prohibit the enactment of legal regulations
providing for undercover and similar police operations to be used against other persons including members of
the parliament.

Languages:

Lithuanian, English (translation by the Court).
LTU-2000-1-001 07-01-2000 11/99 On the right of assembly

a) Lithuania / b) Constitutional Court / ¢) / d) 07-01-2000 / e) 11/99 / f) On the right of assembly / g)
Valstybes Zinios (Official Gazette), 3-78, 12.01.2000 / h) CODICES (English).

Keywords of the Systematic Thesaurus:

232 Sources of Constitutional Law - Techniques of review - Concept of constitutionality dependent
on a specified interpretation.

3.16 General Principles - Proportionality.

3.22 General Principles - Prohibition of arbitrariness.

46.3 Institutions - Executive bodies - Application of laws.

4.8 Institutions - Federalism, regionalism and local self-government.

4.8.6.3 Institutions - Federalism, regionalism and local self-government - Institutional aspects - Courts.

5.1.3 Fundamental Rights - General questions - Limits and restrictions.

5.3.28 Fundamental Rights - Civil and political rights - Freedom of assembly.

Keywords of the alphabetical index:
Meeting, permanent places, designation.

Headnotes:

Under Article 36.1 of the Constitution citizens may not be prohibited or hindered from assembling in unarmed
peaceful meetings. The constitutional establishment of the right of assembly means that it is treated as one of
the fundamental human rights and values in a democratic society and is an indivisible element of the
democratic system. It is an important element in striving towards an open, just and harmonious civil society
and a state governed by the rule of law which are the main aims of the Lithuanian nation as established in
the preamble of the Constitution.

Summary:

Article 6.2 of the Law on Meetings provides that local governments may designate permanent places or
premises for meetings.

The petitioner - the Kaunas Regional Court - doubted whether above mentioned norm was in compliance with
the Constitution.

The Constitutional Court noted that the legislator enjoys discretion when establishing the procedure for the
implementation of the right of assembly. However, it stated that he may not deny the essence of this right
because any interference of the State with the exercise of the right of assembly, as with other rights and
freedoms, is only recognised as lawful and necessary to the extent that it respects the principle of
proportionality. Where any public place or publicly-used buildings are chosen for the meeting, the place for
the meeting must, in accordance with the procedure established by Law, be agreed with the chief officer of
the executive body of the local government council or his authorised representative.
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The Constitutional Court emphasised that this officer or his authorised representative, when he adopts a
decision refusing to authorise the holding of a meeting in the proposed place and manner and at the proposed
time, is bound by the bases of the restriction of the freedom of assembly as indicated in Article 36.2 of the
Constitution. In adopting such a decision, he must present clear evidence showing how the meeting will
violate the security of the State or the community, public order, public health or morals, or the rights and
freedoms of others. On the other hand, the Constitutional Court also noted that local governments may
establish permanent places or premises for meetings. In such cases the Law provides for a simplified
procedure for the implementation of the right of assembly.

The Constitutional Court drew the conclusion that the disputed provisions of the Law whereby local
governments may establish permanent places or premises for meetings may not be interpreted as granting
the right for local governments not to allow people to assemble in peaceful meetings in places which are not
designated by the local government. The Court also noted that it is not correct to interpret the provision of the
Law as prohibiting citizens from assembling in peaceful meetings in other places which are not established for
that purpose by the local government.

The Constitutional Court ruled that Article 6.2 of the Law on Meetings is in compliance with the Constitution.

Languages:

Lithuanian, English (translation by the Court).
LTU-1999-3-014 21-12-1999 16/98 The Law on Courts

a) Lithuania / b) Constitutional Court / ¢) / d) 21-12-1999 / e) 16/98 / f) The Law on Courts / g) Valstybes
zinios (Official Gazette), 109-3192, 24.12.1999 / h) CODICES (English).

Keywords of the Systematic Thesaurus:

34 General Principles - Separation of powers.
4413 Institutions - Head of State - Powers - Relations with judicial bodies.
4.6.6 Institutions - Executive bodies - Relations with judicial bodies.

47412 Institutions - Judicial bodies - Organisation - Members - Appointment.
47415  Institutions - Judicial bodies - Organisation - Members - End of office.
47416  Institutions - Judicial bodies - Organisation - Members - Status.

474162 Institutions - Judicial bodies - Organisation - Members - Status - Discipline.
475 Institutions - Judicial bodies - Supreme Judicial Council or equivalent body.

Keywords of the alphabetical index:
Judiciary, independence / Judiciary, self government / Judge, dismissal.

Headnotes:

The independence of judges and courts is one of the essential principles of a democratic state governed by
the rule_of law. The role of the judiciary in such a state is, while administering justice, to ensure the
implementation of the law expressed in the Constitution, laws and other legal acts, to guarantee the rule of
law and to protect human rights and freedoms.

On the other hand, judges and courts are not sufficiently independent if the independence of courts (the

institutions of judicial power) is not ensured. According to the principle of separation of powers, all powers are

autonomous, independent and capable of counterbalancing each other. A further reason why the judiciary

may not be dependent on other powers is the fact that it is the only power formed on a professional but not
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political basis. It is only when the judiciary is autonomous and independent of the other powers that it
exercises its true function, which is the administration of justice.
Summary:

The petitioner - a group of members of parliament (Seimas members) - contested the compliance with the
Constitution of the provisions of the Law on Courts regulating the relations of courts with other state
institutions or officials.

The Court noted that Article 84.11 of the Constitution provides that the President of the Republic shall
propose Supreme Court judge candidates to the parliament, and, upon the appointment of all the Supreme
Court judges, recommend from among them the Supreme Court Chairperson to the parliament; appoint, with
the approval of the parliament, judges of the Court of Appeal, and from among them, the Court of Appeal
Chairperson; appoint judges and chairpersons of district and local courts, and change their places of office; in
cases provided by law, propose the dismissal of judges to the parliament. Those provisions establishing the
powers of the President in the sphere of the appointment and dismissal of judges are linked with Article 112.5
of the Constitution, wherein it is prescribed that a special institution of judges provided for by law shall submit
recommendations to the President concerning the appointment of judges, as well as their promotion,
transferral or dismissal from office. Under Article 30 of the Law on Courts, these functions are performed by
the Council of Judges. Taking account of the procedure for the formation of courts established in the
Constitution, as well as the constitutional regulation of the relations of the President with the special institution
of judges, one is to conclude that the special institution of judges mentioned in Article 112.5 of the
Constitution must give recommendations to the President concerning all questions as to the appointment of
judges, their proffessional career and their dismissal from office. The recommendation of this institution gives
rise to legal effects: where there is no such recommendation, the President may not adopt decisions on the
appointment, promotion, transfer or dismissal of judges (33).

Thus, according to the Constitution, the special institution of judges not only helps the President to form
courts but it also serves as a counterbalance to the President, who is a part of the executive branch of power,
in the area of the formation of the body of judges. On the other hand, the special institution of judges provided
for under Article 112.5 of the Constitution is to be interpreted as an important element of self-government of
the judiciary, which is an independent state power (33).

However, the Law on Courts provided that the President may exercise his or her constitutional rights only if
there was a proposal by the Minister of Justice. The Court therefore ruled that these provisions contradicted
the Constitution (33).

In the ruling referred to, the Constitutional Court examined the provisions under which deputy chairpersons or
court division chairpersons shall be appointed by the Minister of Justice; court division chairpersons of the
Court of Appeal shall be appointed by the Minister of Justice from among the appointed judges; court division
chairpersons of the Court of Appeal and deputy chairpersons or court division chairpersons of other courts
shall be dismissed from office by the Minister of Justice; the number of judges in the divisions of civil and
criminal cases of district courts and the Court of Appeal shall be set by the Minister of Justice on the proposal
of the Director of the Department of Courts under the Ministry of Justice; and the provisions under which a
judge of a local or district court, of the Court of Appeal or the Supreme Court of Lithuania, if he or she so
agrees, may, by a decree of the President of the Republic, be delegated for a term of up to one year to the
structures of the Ministry of Justice or those of the Department of Courts and for the term of the delegation the
powers of the delegated judge shall be suspended. It also examined the competence of the Minister of Justice
to arrange for the financial supply of local, district courts and the Court of Appeal. The Court ruled that all of
these provisions contradicted the Constitution (33).

The Court also ruled that the following provisions were in conflict with the Constitution: those providing for a
proposal by the Minister of Justice regarding the reappointment of judges after their five-year term of office
has expired; those providing for a proposal by the Minister of Justice regarding the appointment of judges to
the Court of Honour of Judges; those under which disciplinary action against the chairperson of a local or
district court or the Court of Appeal, their deputies, division chairpersons and other judges may be instituted
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by the Minister of Justice on the proposal of the Director of the Department of Courts or on his own initiative;
and those under which the judge against whom disciplinary action has been instituted may be removed from
office on the proposal of the Minister of Justice until the outcome of the case becomes clear (33).
Languages:

Lithuanian, English (translation by the Court).
LTU-1999-2-008 11-05-1999 3/99-5/99 on impeachment

a) Lithuania / b) Constitutional Court / ¢) / d) 11-05-1999 / e) 3/99-5/99 / f) on impeachment / g) Valstybes
Zinios (Official Gazette), 42-1345, 14.05.1999 / h) CODICES (English).

Keywords of the Systematic Thesaurus:

1.34.74  Constitutional Justice - Jurisdiction - Types of litigation - Restrictive proceedings - Impeachment.

3.9 General Principles - Rule of law.

45343 |Institutions - Legislative bodies - Composition - Term of office of members - End.

4.5.11 Institutions - Legislative bodies - Status of members of legislative bodies.

5.3.13 Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial.

Keywords of the alphabetical index:
Official, dismissal / Mandate, revocation in absentia.

Headnotes:

One of the essential features of the rule of law is the protection of the rights and freedoms of individuals. The
norms regulating impeachment must not only create an opportunity to remove a person from office or to
revoke his mandate but also an opportunity to ensure that person's rights. Impeachment proceedings can be
considered to be in line with the principles of the rule of law when they are fair. It means that the individuals
concerned must be equal before both the law and the institutions carrying out impeachment and have the
right to be heard and a legally guaranteed opportunity to defend their rights. If the principles of a fair judicial
process were not followed in the course of impeachment, this would go against the requirements of the rule
of law.

Summary:

On 22 December 1998, the Seimas of the Republic of Lithuania amended its Statute. Part VIII Impeachment
Proceedings (Articles 227-260) of the amended Statute regulates the bases and procedure for carrying out
impeachment proceedings at the Seimas. Along with the other amendments, the procedure for impeachment
proceedings was changed as well. The Statute was supplemented by Chapter 40: "Procedure for
Impeachment at the Seimas following receipt of a Copy of a Court Judgment" (Articles 259 and 260). Article
259 of the Statute regulates the procedure for impeachment at the Seimas following receipt of a copy of a
court judgment and Article 260 regulates the vote on the decision to remove a person from office.

The petitioner questioned whether Article 259 of the Statute of the Seimas, which provides that the Seimas
shall adopt the decision on the revocation of the mandate of a Seimas member after it has received a copy of
an judgment of conviction by court, is in compliance with Article 74 of the Constitution, which provides that the
mandate of a Seimas member is revoked in accordance with the procedure for impeachment proceedings.
The petitioner stressed that Article 259 of the Statute of the Seimas provides that the decision on revocation
of the mandate is adopted at a routine sitting of the Seimas in the absence of the Seimas member whose
mandate is being revoked.
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The Constitutional Court emphasised that impeachment is a means by which civic society can protect itself. In
the constitutions of democratic states impeachment is treated as a special procedure when the question of
the constitutional responsibility of an official is decided. By providing for a special procedure for dismissal of
the highest officials from office or for revocation of their mandate, one ensures public and democratic control
over their activities. At the same time, these officials are granted additional guarantees so that they can fulfil
their duties on the basis of law. However, the Seimas, when using its discretion to establish a differentiated
procedure for impeachment proceedings, is bound by the constitutional concept of impeachment. This
concept presupposes fair judicial proceedings in which priority is given to the protection of the rights of
individuals. This is only possible when the proceedings are public, the parties to the proceedings enjoy equal
rights, and the proceedings in court - especially those regarding the rights of individuals - ensure that the said
person has the right and an opportunity to defend his rights. In a state governed by the rule of law, the right of
an individual to defend his rights is unquestionable. Prior to its decision, the Seimas must also hear the other
party (audi alteram partem).

Article 29.1 of the Constitution provides that all persons shall be equal before the law, the courts, and other
State institutions and officers. Article 259 of the Statute on the other hand does not provide for the impeached
person to take part in the proceedings to defend him or herself. In this case, the absence of such rights in the
Statute means that they are restricted. The impeached person has no right to be acquainted with the charge
on the basis of which the question of his or her removal from office or revocation of his or her mandate is
decided or with the procedure for deliberation of this question at the Seimas. Neither does he or she have any
right to counsel or to other representatives, to present evidence regarding his constitutional responsibility, to
take part in the pleadings or to have the last replication or the final word. Such proceedings wherein the
aforementioned rights are not guaranteed are not in line with the constitutional concept of impeachment.

The Constitutional Court ruled that Article 259 of the Statute of the Seimas contradicts Article 74 of the
Constitution to the extent that it restricts the right of the convicted person to take part in the impeachment

proceedings and his right to defence.
Languages:

Lithuanian, English (translation by the Court).
LTU-1999-2-005 05-02-1999 5/98 on equity

a) Lithuania / b) Constitutional Court / ¢) / d) 05-02-1999 / e) 5/98 / f) on equity / g) Valstybes Zinios (Official
Gazette), 15-402, 10.02.1999 / h) CODICES (English).

Keywords of the Systematic Thesaurus:

34 General Principles - Separation of powers.

3.23 General Principles - Equity.

472 Institutions - Judicial bodies - Procedure.

4.7.4.3.1 Institutions - Judicial bodies - Organisation - Prosecutors / State counsel - Powers.

5.3.13 Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial.

5.3.13.14  Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Independence.

5.3.13.15  Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Impartiality.

Keywords of the alphabetical index:
Independence / Judge, participation in previous proceedings / Judge, withdrawal from the case / Investigation,

preliminary.
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Headnotes:

The right to a fair trial is one of the fundamental principles of a state governed by the rule of law. Its content
is very wide. Article 109.1 of the Constitution, which states that justice is administered by the courts only,
means in criminal procedure law that a person may not be held guilty of committing a crime or given a
criminal punishment except by a court judgment in accordance with the law. The independence of the court in
deciding all questions linked with cases under investigation is an important aspect of the independence of the
judge and the court in criminal proceedings. Only the court decides how it has to investigate a criminal case.
The court is independent in all phases of the criminal case which is under its investigation.

The Code of Criminal Procedure establishes the impartiality of the judges. The judge may not investigate the
case at any phase of the procedure in cases where he was formerly the victim, the civil claimant or
respondent in that case, or if he participated in the case as a witness, prosecutor, an expert etc. Under such
circumstances the judge must withdraw from the case.

Summary:

The petitioner questioned whether Articles 255.4, 255.5, 256.4, 260.4, 280.1, 280.2 and 280.6 of the Code of
Criminal Procedure (the CCP) were in compliance with the Constitution. The petitioner argued from the
content of Articles 255.4 and 260.4 that the said norms create such a procedural relation between the judge
and either the investigator or the body which carries out questioning, that the judge has to assess the quality
of their work. If the work of the investigator has been performed in an unsatisfactory manner, the court has the
right to rectify this. By not referring the case back to complete the investigation but suspending the case the
court obliges the investigator or the body carrying out questioning to present new evidence and sets the term
during which this work must be accomplished. Such a practice is not in line with Article 109.1 of the
Constitution. The petitioner was of the opinion that in cases where there is an incomplete preliminary
investigation, the disputed norms relieve public prosecutors from controlling the activities of investigative
bodies and bodies carrying out questioning. This function is transferred to the court even though the court
must never exercise control over the activities of bodies which conduct questioning and investigators.

In the opinion of the petitioner, grounds exist to assert that the disputed norms, which unreasonably diminish
the scope of the constitutional duties and responsibilities of public prosecutors in cases when the preliminary
investigation is incomplete, restrict the powers of the judiciary.

The petitioner doubted whether the disputed norms of the CCP are in compliance with the provision of
impartiality of the court which is contained in Article 31.2 of the Constitution. After the judge has given
instructions to the investigator or the body responsible for questioning, he maintains organisational links with
the investigator or the body responsible for questioning when they become acquainted with the material of the
case. The case remains under the supervision of the court and such ties inevitably acquire the nature of
interest. The petitioner was of the opinion that the norms of Articles 255.4, 256.4 and 260.4 of the CCP which
provide for the manner of evidence collection when the case remains with the judge and upon its suspension
violate the right of indicted persons to a fair trial which is provided for by Article 31.2 of the Constitution.

In the opinion of the petitioner, the norms of Article 280.1, 280.2 and 280.6 of the CCP concerning the
changing of charges during the trial are doubtful as they violate the right of persons to defence, established by
Article 31.6 of the Constitution. According to the petitioner, by reducing or increasing charges under Article
280 of the CCP, the court undertakes the functions of a prosecutor. This violates the limits of functions of
courts and prosecutors which are established by Articles 109.1 and 118.1 of the Constitution, as well as the
right of indicted persons to an impartial trial which is established by Article 31.2 of the Constitution.

The Constitutional Court stressed that the obligation of the court is to use all means possible in order to
establish the truth in a criminal case. At the same time, when striving towards these ends, the court must not
overstep the limits of the justice administration functions which are established by the Constitution. The
disputed norms of Article 255.4 and 255.5 of the CCP link the instructions of the court to the investigator or
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the body responsible for questioning with a recognition that the preliminary investigation is incomplete. The
court obliges not the prosecutor who has presented the case to the court to provide new evidence but the
investigator or the body carrying out questioning directly. After it becomes clear that the preliminary
investigation is incomplete, the court, in a sense, has taken the functions of the prosecutor who is responsible
for the preliminary investigation of the case. This gives rise to a belief that there are elements of criminal
prosecution in the actions of the court which are uncharacteristic of the judicial function.

The Constitutional Court indicated that with regard to the independence of the court, the fact that the court
follows norms of the CCP does not mean in itself that its independence is denied. On the other hand, the fact
that the court, upon recognition that the preliminary investigation was incomplete, requires the investigator or
body carrying out questioning to present new evidence, which is provided for by the disputed norms, makes it
possible to assert that the courts carry out functions which are uncharacteristic. When a court or a judge gives
instructions to the investigator or body carrying out questioning, procedural links are established between
these institutions which may condition the interest of the court. Preconditions are thereby created which bring
into doubt whether the court, applying these norms, is an impartial arbiter. It needs to be noted that in such
cases it could be more difficult for the judge himself to assess the circumstances of the case in an objective
manner.

The accused's right to defence ensured by Article 31.6 of the Constitution presupposes that the accused must
be guaranteed sufficient procedural means to defend himself or herself against the charge and that he or she
must have an opportunity to make use of them. The accused's right to defence is one of the guarantees for
the establishment of truth in the case. This right is considered a necessary condition to fulfil the objective of
criminal procedure, which is justly to punish every person who committed a crime and to ensure that innocent
persons are not held criminally responsible and convicted.

Article 280.1 of the CCP provides: "A charge may be reduced in court provided the new charge does not differ
in essence in its factual circumstances from the initial charge. It shall also be permitted to reduce the initial
accusation or remove circumstances aggravating the responsibility of the accused."

When assessing the norm which permits the court to qualify the accused's action under an Article of the CCP
providing for a more moderate punishment, or to reduce the initial charge or remove aggravating
circumstances, there is no reason to assert that the situation of the accused is being aggravated. On the other
hand, where the charge is increased, the situation of the accused becomes more difficult. This procedure is
not in line with the principle of the court's impartiality. By changing the charge in such a way, the court more or
less shows what direction the investigation of the case will take. Such a change in the charge may impede the
judge to impartially assess circumstances of the case. Besides, this creates preconditions for the participants
in the proceedings to reasonably doubt the impartiality of the court.

The Constitutional Court ruled that the norms of the CCP which are connected with the principle of the
independence of judges and in part with the principle of the accused's right to defence (Article 280.1 of the
CCP) do not contradict the Constitution. All the other norms of the CCP which have been challenged
contradict the Constitution.

Languages:

Lithuanian, English (translation by the Court).
LTU-1997-3-009 01-10-1997 7197 On sequestration of property

a) Lithuania / b) Constitutional Court / ¢) / d) 01-10-1997 / e) 7/97 / f) On sequestration of property / g)
Valstybes Zinios (Official Gazette), 91-2289, 07.10.1997 / h) CODICES (English, Lithuanian).

Keywords of the Systematic Thesaurus:

4743 Institutions - Judicial bodies - Organisation - Prosecutors / State counsel.
4.7.4.31 Institutions - Judicial bodies - Organisation - Prosecutors / State counsel - Powers.
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47436 Institutions - Judicial bodies - Organisation - Prosecutors / State counsel - Status.

5.3.13.3 Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Access to courts.

5.3.39.3 Fundamental Rights - Civil and political rights - Right to property - Other limitations.

Keywords of the alphabetical index:
Ubi jus ibi remedium | Property, sequestration, appeal.

Headnotes:

Of the various possible means of coordinating or protecting different persons' conflicting rights and interests,
one of the most important is their protection in court. Such a means is consolidated in Article 30.1 of the
Constitution, which provides: «Any person whose constitutional rights or freedoms are violated shall have the
right to appeal to a court».

In a State governed by the rule of law everyone has the possibility of protecting their rights in an independent
and impartial court against interference by other persons, as well as against unlawful actions of state
institutions or officials. This is particularly important when the conflict concerns fundamental rights and
freedoms such as property rights.

Property sequestration is a preventive measure and does not deprive property owners of their ownership
rights but merely restricts certain of these rights. As a rule, it imposes restrictions on disposal of the property,
but restrictions on its use and management may also be applied in cases where there is a risk of the
property's value diminishing or even of destruction of the property. However, such restrictions may not go so
far as to deny the right of a private owner to defend his property rights before a competent and independent
judicial body.

Human rights and freedoms not specifically protected by law would become meaningless if one did not take
account of the universal rule ubi jus ibi remedium: if the law grants a right, it also provides for means of
protection of this right. One of the main guarantees of protection of any person's rights is their right to appeal
to a court. Appeal to a court is a fundamental right guaranteed by the Constitution and must not be limited.
Summary:

By an interlocutory ruling, the Vilnius County Court suspended its investigation of a case and petitioned the
Constitutional Court requesting a ruling as to whether the procedure for appealing against a decision of the
investigator to sequestrate property as established in Articles 195.5 and 242 of the Code of Criminal
Proceedings was in compliance with the Constitution. In its petition the Court pointed out that, under Article
30.1 of the Constitution, any person whose constitutional rights or freedoms are violated shall have the right
to appeal to a court.

Under Article 195.5 of the Code of Criminal Proceedings, sequestration imposed on property shall be
repealed by a decision of the investigator if such a measure becomes unnecessary, while under Article 242 of
the said code, actions of the investigator may be appealed against to the prosecutor. Solving of property
sequestration issues during investigation of a criminal case in court is not provided for. Even though under the
Constitution prosecutors are a constituent part of the judicial power, one nevertheless cannot equate them
entirely with the court, since the prosecutor may not accomplish the functions of administration of justice
which are attributed to the court.

Judicial procedures afford guarantees of universally recognised democratic principles (such as equality
before the court, the right to a public hearing in court etc.) which are not provided elsewhere. Although it is
impossible to list in the Constitution all cases when a court decision (order) is necessary, Article 30.1 of the
Constitution consolidates people's right to appeal to a court when human rights and freedoms are concerned.
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It is thus important that when checking the lawfulness of the actions performed by the investigator, the
prosecutor should not become the final arbiter as concerns human rights and freedoms.

Where the prosecutor rejects an application to annul a decision of the investigator to sequestrate property, the
person concerned should not be prevented from appealing to a court. As property rights are considered to be
fundamental constitutional rights, only a court should be the final arbiter of the lawfulness of the decision to
sequestrate property.

The Constitutional Court ruled that Article 242 of the Code of Criminal Proceedings, which restricts a person's
right to appeal to a court against a decision to sequestrate property, contradicts Articles 23.1, 23.2 and 30.1 of
the Constitution.

Languages:

Lithuanian, English (translation by the Court).
LTU-1996-1-004 18-04-1996 12/95 On Commercial Banks

a) Lithuania / b) Constitutional Court / ¢) / d) 18-04-1996 / e) 12/95 / f) On Commercial Banks / g) Valstybes
Zinios (Official Gazette), 36-915, 24.04.1996 / h) CODICES (English, Lithuanian).

Keywords of the Systematic Thesaurus:

47.2 Institutions - Judicial bodies - Procedure.

4.10.5 Institutions - Public finances - Central bank.

5.3.39.3 Fundamental Rights - Civil and political rights - Right to property - Other limitations.

5.4.6 Fundamental Rights - Economic, social and cultural rights - Commercial and industrial freedom.

Keywords of the alphabetical index:
Bank, commercial, insolvency / Depositor, protection / Bankruptcy, commercial bank.

Headnotes:

Subjective property rights are an element of the absolute legal relation of ownership whereby the owner may
oppose all other persons in respect of the use of the property. On the other hand, the owner, when exercising
his property rights, is not entirely free. It is established in Article 28 of the Constitution that: «While exercising
their rights and freedoms, persons must observe the Constitution and the laws of the Republic of Lithuania,
and must not impair the rights and interests of other people». Therefore, the subjective property right may be
defined as the legally protected opportunity of the owner to manage the possessions which belong to him, to
utilise and dispose of them at his discretion and in his interests, within the bounds, however, of the limits
imposed by the law and by respect for the rights and freedoms of other people.

In common with the protection of fundamental rights in other democratic States governed by the rule of law,
restrictions may lawfully be placed on the exercise of property rights, as well as on some other basic human
rights. But in all cases, the essential content of the basic right cannot be violated by such restrictions. If
reasonable limits are exceeded, or if its legal protection is not sufficiently ensured, that is a situation which is
to be distinguished from the denial of the fundamentals of the right.

Legal persons also have a constitutional obligation to observe the Constitution and the laws, as well as not to
impair the rights and interests of other people. It follows from the content of Article 28 of the Constitution that
persons who when exercising their rights and freedoms do not observe the Constitution and the laws, or
impair the rights and freedoms of others, may be subject to corresponding sanctions, including restrictions on
their property rights and restraints on their economic activities and power of initiative.
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The possibility of applying sanctions to a bank is connected to the establishment of violations of law
committed by the management bodies of the bank, and to the non-fulfilment of obligations concerning its
economic activities.

The main objective of the sanction - suspension of the activities of the management bodies of the bank -
which is regulated by the contested provisions of the law is a preventive one: if there appears to be a threat to
the trustworthiness and stability of the bank, the law attempts to protect the interests of depositors and to
ensure the safety, trustworthiness and stability of the bank and banking system.

The bank, disposing of the assets of others, assumes corresponding risks and responsibilities, and its share
capital constitutes a guarantee for the borrowed capital. From this perspective, the above sanction also seeks
to preserve the bank's assets and to improve its functioning.

The institution of bankruptcy proceedings is an example of the exercise of a person's right to appeal to a
court, as consolidated in Article 30.1 of the Constitution. The legal provisions which consolidate this right do
not violate the principle of equality of all people before the court. After bankruptcy proceedings have been
instituted, other persons who have legitimate property interests take part in the investigation of such civil
proceedings, i.e, they take part in the bankruptcy procedure which is investigated in accordance with the
determined legal procedure. Every person taking part in the proceedings has the rights and obligations which
are determined by the Code of Civil Procedure and which correspond to his or her procedural status, as well
as, in this case, the rights characteristic of the judicial bankruptcy procedure against a bank as provided for by
the Law on Commercial Banks. Therefore, the objection of the petitioner that the institution of bankruptcy
proceedings is «a procedural decision in favour of the subject that brought the action» is not well-founded.

Under Article 5 of the Code of Civil Procedure, the court must institute civil proceedings in all cases where the
statement of the party concerned complies with the requirements of the relevant provisions on civil procedure.
The disputed norms of the Law in question were to be interpreted analogously in an imperative manner: the
court must institute bankruptcy proceedings if the statement of the party concerned is in conformity with
general requirements of the relevant provisions of the Code of Civil Procedure as well as with supplementary
conditions provided for in that Law. Thus, the institution of bankruptcy proceedings against a bank is linked to
the fulfiliment of the corresponding requirements of a procedural character. It should not be viewed as a
violation of the principle of the independence of judges and of the courts.

Summary:

The case was referred by the Court of Appeal, requesting a review as to whether certain provisions of the
Law on Commercial Banks were in compliance with the Constitution.

The petitioner argued that Article 37 of the Law, which provided that the Bank of Lithuania was entitled to
suspend the powers of the bank council, to remove from office the board of the bank and the head of the bank
administration, and to appoint a temporary bank administrator, had the effect that a State institution, the Bank
of Lithuania, had the power to decide to take over private property - the property of a commercial bank - and
to manage it. Once so taken over, the shareholders/owners of the bank were deprived of the possibility of
managing and utilising their property. Thus the right to private property, as well as the freedoms of
commercial activity and of initiative, were restricted in a manner which was contrary to the principle of equality
before the courts, as consolidated in Article 29.1 of the Constitution.

Furthermore, in the opinion of the petitioner, there existed grounds for finding that the above legal provisions
contradicted Article 109.2 of the Constitution, which consolidates the independence of judges and courts
while administering justice. The requirement for the court to act in a particular manner impeded the court, and
made it dependent upon the will of the party submitting the statement concerning the institution of bankruptcy
proceedings. In addition, reliance by the court in such circumstances on the sole and uncontested evidence of
the Bank of Lithuania concerning the solvency of the bank in question deprives the court of the possibility of
arriving at an alternative procedural decision - to refuse to institute bankruptcy proceedings against the bank.
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The Constitutional Court pointed out that, under Article 45 of the Law, the conclusion of the Bank of Lithuania
concerning the commercial bank's insolvency could be challenged by any party before the court considering
the request for the institution of bankruptcy proceedings against the bank, and that their rights were thus
protected. The Bank of Lithuania, which is obliged by law to ensure the reliable functioning of the currency
market and the system of credits and payments, is also entitled to submit a statement to the court regarding
the bank's insolvency.

It was also noted that in the bankruptcy law of other countries, the right of the State institution which
supervises banking to immediately apply sanctions to an insolvent bank so that its depositors were protected
and the remaining assets were preserved was essentially not disputed: after the failure of a private bank,
State interests, and not only those of a limited private sphere, are also affected.

The individual's right to appeal to the court is implemented by the procedure established by the Code of Civil
Procedure and other laws. If a person enjoys a subjective procedural right to appeal to the court and has
exercised it accordingly, the relevant provisions of the Code of Civil Procedure do not provide for an
opportunity to reject his application. The acceptance of the application by court order, as a procedural act,
confirms the institution of civil proceedings before the court.

The Constitutional Court ruled that the disputed provisions of the Law on Commercial Banks were in
compliance with the Constitution.
Languages:

Lithuanian, English (translation by the Court).
LTU-1994-3-021 22-12-1994 27/94 The reform of the courts' system

a) Lithuania / b) Constitutional Court / ¢) / d) 22-12-1994 / e) 27/94 | f) The reform of the courts' system / g)
Valstybes Zinios (Official Gazette), 101-2045, 30.12.1994; Nutarimai ir Sprendimai (Official Digest), 76 / h)
East European Case Reporter of Constitutional Law, 1995, vol. 2, n° 2, 213; CODICES (Lithuanian).

Keywords of the Systematic Thesaurus:

1.3.4.2 Constitutional Justice - Jurisdiction - Types of litigation - Distribution of powers between State
authorities.

3.9 General Principles - Rule of law.

458 Institutions - Legislative bodies - Relations with judicial bodies.

4.7.4.1 Institutions - Judicial bodies - Organisation - Members.

47415  Institutions - Judicial bodies - Organisation - Members - End of office.

474163 Institutions - Judicial bodies - Organisation - Members - Status - Irremovability.

5.3.13.1 Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Scope.

Headnotes:

Since neither the Constitution nor the laws have determined the ways and methods to be used to implement
the reform of the judiciary, the Seimas acted within its prerogatives when enacting laws provided by the
Constitution.

The independence of judges as well as of courts is one of the most significant principles of democracy and of
a State governed by the rule of law. The independence of judges includes guarantees for the judges' tenure.
The termination of the powers of judges in Lithuania is possible only on the grounds established by the
Constitution.
Summary:
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A group of Seimas members asked the Constitutional Court to examine whether some provisions of the Law
on the reform of the judiciary were consistent with the Constitution. The petitioners contested in particular the
following provision: «The present Supreme Court of Lithuania shall be abolished, and its functions as well as
the powers of the judges of the Court terminated on 31 December 1994. The Supreme Court of Lithuania
shall be established on 1 January 1995 for the implementation of other functions prescribed by law».

The Constitutional Court recognised that the Seimas had the right to determine the way in which the reform of
the judiciary should be implemented. However, the provision of the Law in dispute regarding the termination
of the powers of judges was held to be in contradiction with the Constitution.

Supplementary information:

On 30 December 1994 the Constitutional Court made a decision concerning the interpretation of the
above-mentioned ruling. It held that the part of the ruling regarding the impossibility to dismiss court judges
from offices except in cases established by the Constitution, should be applied only to court judges and not to
heads of courts.

Languages:

Lithuanian.

MDA-2003-2-005 03-06-2003 11 Constitutional review of Law no. 718-XIl of 17
September 1991 on parties and other social
and political organisations, as amended by
Laws no. 146-XIV of 30 September 1998, no.
367-XIV of 29 April 1999, no. 795-XIV of 10
February 2000 and no. 1534-XV of 13
December 2002 amending and
supplementing Law no. 718-XIl of 17
September 1991 on parties and other social
and political organisations

a) Moldova / b) Constitutional Court / ¢) Plenary / d) 03-06-2003 / e) 11 / f) Constitutional review of Law no.
718-XII of 17 September 1991 on parties and other social and political organisations, as amended by Laws
no. 146-XIV of 30 September 1998, no. 367-XIV of 29 April 1999, no. 795-XIV of 10 February 2000 and no.
1534-XV of 13 December 2002 amending and supplementing Law no. 718-XIl of 17 September 1991 on
parties and other social and political organisations / g) Monitorul Oficial al Republicii Moldova (Official
Gazette) / h) CODICES (Romanian).

Keywords of the Systematic Thesaurus:

3.3.1 General Principles - Democracy - Representative democracy.

49.7.3 Institutions - Elections and instruments of direct democracy - Preliminary procedures -
Registration of parties and candidates.

5.3.28 Fundamental Rights - Civil and political rights - Freedom of assembly.

Keywords of the alphabetical index:

Political party, member, list, renewal / Party, persons responsible, obligation to report / Political party,
definition.

Headnotes:
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A political party is an association which has the aim of applying an ideology relating to the government of
society. The political party has a managing body, composed of responsible persons, with responsibility to the
members of the party and to society for the activities for the managing organs of the party, for discipline and
for providing evidence both within the framework of the party and in relation to the other institutions of society.

The measures concerning evidence and the responsibility placed on the leaders in the context of the parties,
the submission of reports to the public institutions and the collection of signatures of their members do not
restrict the right of free association in parties, as guaranteed by Article 41.1 of the Constitution.

Article 41.4 of the Constitution provides that parties and other social or political organisations may be
dissolved if they are declared unconstitutional where, by their activities, they are engaged in fighting against
political pluralism, the principles of a State governed by the rule of law, the sovereignty and independence,
and also the territorial integrity, of the Republic.

Summary:

A Member of Parliament brought an application to the Constitutional Court for consideration of this case,
which involved reviewing the constitutionality of Law no. 718-XII of 17 September 1991 on parties and other
social and political organisations, as amended by Law no. 146-XIV of 30 September 1998 amending Article
5.3.a, by Law no. 367-XIV of 29 April 1999 replacing the word "150" in that article by the word "600", by Law
no. 1534-XV of 13 December 2002 amending and supplementing Articles 15.2, 18.3, 20.1, 21.1 and 32.1 of
that law.

The amendments to the Law on political parties and other social and political organisations introduced by
those laws establish the number of members necessary to register the articles of association of a party and
the conditions on which a party ceases its activities. According to the new provisions, the Supreme Court of
Justice declares that a party has ceased its activities and may dissolve it where the party has not convened a
congress for four years, or has not, within the period prescribed by law, submitted the lists of its members,
renewed annually. On the date on which the lists of the members of the party are checked, it may be declared
that the number of members has fallen below the limit fixed for registration of the articles of association.

The applicant challenged the rules according to which parties must submit annually to the Ministry of Justice,
between 1 January and 1 March, the lists of their members in order to confirm that they have the minimum
number of members, and the capacity of member must be recorded annually in the lists of members of the
party or of other social and political organisations.

The applicant maintained that the abovementioned provisions limited the citizen's right of free association and
limited the practical application of political pluralism as a constitutional principle. Those provisions required
the completion of certain organisational and evidential acts which, in his view, amounted to a new annual
registration of political parties and diverted their attention from the implementation of their action programmes
and required the questioning of members of the party and annual confirmation of their political choice at the
initiative of the organ of the party of which they were members, thus failing to have regard for the
constitutional provision on the individual's right of free association.

The Court considered that the proceedings concerning the constitutional review of Article 5.3.a of Law no.
718-Xll, as amended by Law no. 146-XIV determining the number of members necessary for registration of
the status of the party, had to be stayed, as it had previously ruled on the constitutionality of that article, by
Judgment no. 3 of 29 January 1999.

The Court held that the measures concerning evidence and the responsibilities placed on the management
organ of the party, the submission of reports to the public institutions, and also the collection of members'
signatures, did not restrict the right to associate freely in parties, as guaranteed by Article 41.1 of the
Constitution.

The Court stated that, according to their legal nature, the provisions on the cessation of the activities of the
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party were in the nature of a sanction as they specify the conditions on which the party or other social and
political organisations may be dissolved.

Under Article 41.4 of the Constitution, parties and other social and political organisations may be dissolved
only if they are declared unconstitutional and if, by their aims or activities, they are engaged in fighting against
political pluralism, the principles of a State governed by the rule of law, the sovereignty and independence or
the territorial integrity of the Republic.

The European Court of Human Rights has held in its judgments, emphasising the importance of democracy in
the system of the European Convention for the Protection of Human Rights and Fundamental Freedoms, that
political parties are covered by Article 11 and that, accordingly, their dissolution by the authorities of the State
must satisfy the requirements of Article 11.2 of the Convention.

At its 41st session (10-11 December 1999), the Venice Commission adopted seven guidelines on the
prohibition and dissolution of political parties and similar measures. In those principles, the Venice
Commission reiterated the findings of the European Court establishing that the prohibition or dissolution of a
political party had to be decided by the Constitutional Court or other appropriate judicial body in a procedure
offering all guarantees of due process, openness and a fair trial.

In exercising its power to apply its constitutional jurisdiction, the Court held that the following provisions were
constitutional: the word "600" in Article 5.3.a of Law no. 718-Xll of 17 September 1991 on parties and other
social and political organisations, as amended by Law no. 367-XIV, the provisions of Articles 15.2.e, 18.3.4
and 20.1 of Law no. 718-Xll of 17 September 1991, as amended by Law no. 1534-XV, the words "The
capacity of member shall be recorded in the lists of members of the party or of another social and political
organisation according to the rules laid down in the regulation on the registration of parties and other social
and political organisations" in Article 21.1 of Law no. 718-Xll, as amended by Law no. 1534-XV.

The Court declared the provisions of Article 32.1 of Law no. 718-XIll, as amended by Law no. 1534-XV,
unconstitutional.

Dissenting opinion

Two judges delivered a dissenting opinion. By Judgment no. 11 of 3 June 2003, the Court held that the words
"The capacity of member shall be recorded in the lists of members of the party or of another social and
political organisation according to the rules laid down in the regulation on the registration of parties and other
social and political organisations" were constitutional.

In the view of the dissenting judges, the periodical reconfirmation by signature of adherence to the party
restricted the individual's right of free association in the form of a party, the right to political identity and,
indirectly, the right to freedom of movement, since the person concerned was required to remain in the
administrative and territorial unit during the period in which signatures were collected. The judges considered
that the Court's decision was unfounded and that the contested provisions were unconstitutional.
Languages:

Romanian, Russian.

NED-1994-3-029 23-11-1994 29.392

a) The Netherlands / b) Supreme Court / ¢) Third Division / d) 23-11-1994 / e) 29.392 / f) / g) / h) Vakstudie
Nieuws, 15.12.1994, 3829, nr. 3; Beslissingen in Belastingzaken, 1995, 25; CODICES (Dutch).

Keywords of the Systematic Thesaurus:

21146  Sources of Constitutional Law - Categories - Written rules - International instruments -
International Covenant on Civil and Political Rights of 1966.
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5.3.13.17  Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Rules of evidence.

5.3.13.23.1 Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Right to remain silent - Right not to incriminate oneself.

5.3.42 Fundamental Rights - Civil and political rights - Rights in respect of taxation.

Keywords of the alphabetical index:
Audit.

Headnotes:

Cooperating with an audit does not have the effect of making the imposition of a fine incompatible with any
rule of law, and in particular with the right to a «fair trial». Since there was no question, during the audit, of
criminal charges, the evidence obtained as a result of that investigation was not obtained in a manner
incompatible with Article 6 ECHR.

Summary:

X BV voluntarily cooperated with an audit by allowing its accounts and other documents to be scrutinised and
by answering questions. During this investigation it was found that X BV had neither deducted the discounts it
had allowed its clients from the invoices nor credited them separately. The Inspector of Taxes imposed a fine
in the adjusted tax assessment.

The point at issue was whether the Court of Appeal violated the «fair trial» principle of Article 6 ECHR, from
which may be inferred the right of any person charged with a criminal offence to remain silent and not to
incriminate himself, and/or Article 14.3.g of the International Covenant on Civil and Political Rights, by using
evidence obtained during the audit in arriving at its decision to impose the fine.

The Supreme Court held that the obligation to cooperate with an audit on the basis of domestic legislation, at
least where there is no question of a situation in which the taxpayer may be regarded as having been charged
with a criminal offence, does not have the effect of making the imposition of a fine incompatible with any rule
of law. In particular, it did not contravene the right to a fair hearing of its case, as invoked by X BV.

The Supreme Court also held that inasmuch as the substance of X BV's complaint was that the evidence on
which the fine was based was obtained in contravention of Article 6 ECHR. it was ill-founded, as the facts did
not in themselves lead to the conclusion that there was any question of criminal charges, whether prior to or
during the audit, within the meaning of the Articles referred to.

Languages:

Dutch.
POL-2004-2-016 11-05-2004 K 4/03

a) Poland / b) Constitutional Tribunal / ¢) / d) 11-05-2004 / e) K 4/03 / f) [/ g) Dziennik Ustaw
Rzeczypospolitej Polskiej (Official Gazette), 2004, no. 122, item 1288; Orzecznictwo Trybunalu
Konstytucyjnego Zbior Urzedowy (Official Digest), 2004/A, no. 5, item 41 / h) CODICES (English, Polish).

Keywords of the Systematic Thesaurus:

39 General Principles - Rule of law.
3.10 General Principles - Certainty of the law.
3.1 General Principles - Vested and/or acquired rights.
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3.12 General Principles - Clarity and precision of legal provisions.
4.10.7.1 Institutions - Public finances - Taxation - Principles.
5.3.42 Fundamental Rights - Civil and political rights - Rights in respect of taxation.

Keywords of the alphabetical index:
Tax, avoidance / Tax, evasion.

Headnotes:

One of the elements of the principle of trust in the State and its laws, as derived from the principle of the rule
of law (Article 2 of the Constitution), is the prohibition of sanctioning - in the sense of attributing negative
consequences to, or refusing to recognise positive consequences of - the lawful behaviour of legal norms'
addressees. Thus, where the addressee of a legal norm concludes a lawful transaction and thereby achieves
a goal which is not prohibited by law, the objective (including the tax objective) accomplished in this manner
should not be regarded as tantamount to prohibited objectives.

The constitutional obligation to pay taxes specified by statute (Article 84 of the Constitution) does not
constitute an obligation for taxpayers to pay the maximum amount of tax, nor a prohibition on taxpayers
seeking to take advantage of various lawful methods of tax optimisation. There is a fundamental difference
between unlawful tax evasion, constituting an infringement of law, and the avoidance of tax as a result of
lawful transactions concluded for this purpose.

Summary:

The President of the Supreme Administrative Court and the Ombudsman jointly requested the constitutional
review of two provisions of the Tax Ordinance Act 1997 (hereafter "the Act").

According to Article 14.1.2 of the Act, the Minister of Finance is authorised to issue interpretations of tax law
"taking into account the jurisprudence of the courts and the Constitutional Tribunal". Whilst the Minister's
interpretations of law are binding on subordinate authorities, they do not bind taxpayers and, in particular,
may not constitute a source of taxpayers' obligations. Article 14.3 acts as a significant guarantee in this
respect, stating that taxpayers shall not suffer adverse consequences as a result of their compliance with
interpretations of law promulgated in the Official Journal although, as a rule, this would not release them from
the obligation to pay the tax; exceptionally it may justify the remission of tax arrears.

According to Article 24b.1 of the Act where a tax or fiscal control authority demonstrates that, when
concluding a particular transaction, "one should not have expected other significant benefits" (i.e. benefits
other than the aforementioned tax benefits), the authority should "disregard the tax effects" of such a
transaction. According to Article 24b.2, which states that where the parties have, in concluding a transaction,
achieved an "intended economic result" for which a transaction other than that indicated by the parties is
appropriate, the tax effects are to be deduced on the basis of that alternative ("appropriate") transaction.

The Tribunal ruled that:

- Article 14.2 of the Tax Ordinance Act, insofar as it states that interpretations of the Minister responsible for
public finance affairs shall be binding on tax and fiscal control authorities, does not conform to Article 78 (the
right to appeal) and the second sentence of Article 93.2 of the Constitution (decisions in respect of individuals
cannot be based on the orders of the Prime Minister or of Ministers).

- Article 24b.1 of the Tax Ordinance Act does not conform to Article 2 of the Constitution (rule of law

principle), read in conjunction with Article 217 of the Constitution (exclusivity of statutory regulation of tax
issues).
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- The Tribunal discontinued proceedings in relation to the review of Articles 18.2 and 59 of the Chief
Administrative Court Act 1995 - by reason of loss of binding force of these provisions, pursuant to Article
39.1.3 of the Constitutional Tribunal Act.

Four judges presented a joint dissenting opinion.

From the principle of the rule of law, as expressed in Article 2 of the Constitution, stems the requirement for
the legislator to comply with the principles of correct legislation. This requirement is functionally tied to the
principles of legal certainty, legal security and protection of trust in the State and its laws. These principles
have particular significance in the sphere of human and civil rights and freedoms.

The constitutional requirements of correct legislation are infringed, in particular, when the wording of a legal
provision is so vague and imprecise that it creates uncertainty amongst its addressees as regards their rights
and duties, by creating an exceedingly broad framework within which authorities charged with applying the
provision are required, de facto, to assume the role of law-maker in respect of these vaguely and imprecisely
regulated issues. Where legal provisions exceed a certain degree of ambiguity this may in itself constitute
grounds for declaring such provisions to be unconstitutional, both in respect of constitutional provisions
requiring statutory regulation in a certain field (so-called legal reservation), such as the placing of limitations
on the exercise of constitutional rights and freedoms (the first sentence of Article 31.3), and also in respect of
the rule of law principle as expressed in Article 2.

The principle of the specificity of legal provisions, as a constituent component of the principle of trust in the
State and its laws, requires particular emphasis in certain fields of legal regulation. In addition to criminal law,
one such field is the law relating to public levies. The principle of the specificity of legal provisions is made
concrete in this field by the requirement that the constitutive elements of taxes and other public levies be
defined by statute (Article 217 of the Constitution). The legislator's correct stipulation of all taxpayers' duties,
together with the consequences of their actions from the perspective of instituted public-legal obligations, also
represents an expression of compliance with the principle of legality (Article 7 of the Constitution), according
to which all organs of public authority may only act within the limits of, and on the basis of, the law.

Use of the following ambiguous phrases in Article 24b.1 of the Act raises objections which do not permit one
to assume that the interpretation of such phrases within jurisprudential practice will actually be uniform and
rigorous, or that their wording will prevent organs applying the law from deducing that they may engage in
law-making: "one could not have expected"; "other significant benefits"; "benefits stemming from the reduction
of tax liability". The legislator's assumption that the taxpayer's transaction should bring not only tax benefits
(i.e. reducing tax liability, increasing tax reimbursement, increasing the taxpayer's loss) but also other
unspecified significant benefits unrelated to tax liability, is vague in itself.

An individual's constitutional right to have their case reconsidered following the lodging of an appeal is
rendered illusory by the existence of binding abstract interpretations of tax law issued by the Minister. The
binding nature of the official interpretation on all tax and fiscal control authorities, in practice, reduces the
two-instance review merely to a formal process for confirming that the first instance organ correctly complied
with the instructions contained in the official interpretation. The fact that the binding official interpretation is
abstract in nature (i.e. it does not apply only to the case of a particular taxpayer) does not alter the nature of
its influence on the substance of decisions taken by fiscal organs in the cases of individual taxpayers.

In addition to its non-conformity with the second sentence of Article 93.2 of the Constitution, the approach
adopted in Article 14.2.2 of the Act may lead to the unbalancing of the whole concept of the sources of law, as
adopted by the constitutional legislator.

Taxpayers who abuse their economic freedom, as opposed to taxpayers who violate the law, do not directly
avoid the payment of tax but merely seek to endow their economic behaviour with such features as to render
it non-taxable, although the ultimate economic result is the same as in the event of taxable behaviour. The
essence of such behaviour is the conclusion by taxpayers of transactions which, although permitted by law,
have been entered into for purposes which are not permitted by law. A specific feature of this behaviour -
referred to as "inadequacy" - is the application of means that do not lead in the simplest way to achieving the
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intended economic goal.

The decision to deprive a particular provision of binding force as a result of its ambiguity should be treated as
a last resort, utilised only in the event that other methods of removing the consequences of such ambiguity, in
particular by way of judicial interpretation by the courts, prove insufficient. In the present case, the content of
financial law doctrine and the jurisprudence of the courts are uniform to such an extent that no doubts are
raised as regards the proper understanding of the challenged Article 24b.1 of the Act, despite its infelicitous
drafting.

The removal of the challenged provision from the legal order may have a dangerous impact on the functioning
of public finance by upsetting - contrary to Article 2 of the Constitution - the coherence of its statutory legal
regulation. This may be taken advantage of in order to effectively "legalise" certain forms of tax
misappropriations within transactions involving dishonest taxpayers.

Cross-references:

- Judgment K 39/97 of 10.10.1998, Bulletin 1998/3 [POL-1998-3-018];

- Judgment K 19/99 of 13.02.2001, Bulletin 2001/1 [POL-2001-1-008];

- Judgment K 6/02 of 22.05.2002, Bulletin 2002/3 [POL-2002-3-028];

- Judgment P 13/01 of 12.06.2002, Bulletin 2002/2 [POL-2002-2-019];

- Judgment K 41/02 of 20.11.2002, Special Bulletin - Human Rights Limitations [POL-2002-H-002];

- Judgment P 13/02 of 01.12.2002, Bulletin 2002/1 [POL-2003-1-008] - quoted in the dissenting opinion to the
present judgment;

- Procedural decision SK 16/02 of 14.07.2004, Orzecznictwo Trybunalu Konstytucyjnego Zbiér Urzedowy
(Official Digest), 2004/A, no. 7 item 77.
Languages:

Polish, English (summary).
POL-2004-2-015 05-05-2004 P 2/03

a) Poland / b) Constitutional Tribunal / ¢) / d) 05-05-2004 / e) P 2/03 / f) [/ g) Dziennik Ustaw
Rzeczypospolitej Polskiej (Official Gazette), 2004, no. 111, item 1181; Orzecznictwo Trybunalu
Konstytucyjnego Zbiér Urzedowy (Official Digest), 2004/A, no. 5, item 39 / h) CODICES (English, French,
Polish).

Keywords of the Systematic Thesaurus:

3.9 General Principles - Rule of law.

3.12 General Principles - Clarity and precision of legal provisions.

3.14 General Principles - Nullum crimen, nulla poena sine lege.

51.3.2 Fundamental Rights - General questions - Limits and restrictions - General/special clause of
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5.2.1 Fundamental Rights - Equality - Scope of application.

5.3.21 Fundamental Rights - Civil and political rights - Freedom of expression.

5.3.24 Fundamental Rights - Civil and political rights - Right to information.
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Media, press, written, right to response / Media, statement, response, rectification, definition / Media, editorial
comments, publication.

Headnotes:

The requirement that any limitation imposed on constitutional rights and freedoms may only be imposed "by
statute” (so-called legal reservation; Article 31.3 of the Constitution) signifies more than merely a reminder of
the general principle of legal reservation in relation to regulating the legal situation of persons, which
constitutes a classical element of the rule of law principle. It also introduces the requirement that such
statutory provisions must be sufficiently precise. Behind the formulation stating that limitations to constitutional
rights and freedoms may "only" be instituted by statute lies an order of completeness, allowing the complete
extent of such restrictions to be identified on the basis of the interpretation of those statutory provisions.

Article 46.1, read in conjunction with Article 32.6 of the Press Act 1984, insofar as it prohibits, under threat of
punishment, commenting on the text of rectifications published in the same periodical edition or broadcast,
whilst failing to define the notions of rectification and response, does not conform to Article 2 of the
Constitution (rule_of law principle) and 42.1 of the Constitution (nullum crimen sine lege), since it is
insufficiently precise in specifying the elements of the prohibited act.

Article 54.1 of the Constitution regulates three personal freedoms: to express one's opinions, to acquire
information and to disseminate information. The notion of "opinions" should, in this case, be understood as
broadly as possible, encompassing personal assessments of facts and phenomena in all aspects of life,
viewpoints, suppositions and speculations, as well as informing about existing and presumed facts.
Summary:

The current Press Act 1984 imposes certain obligations, enforced by both civil and criminal sanctions, on
editors-in-chief as regards their dealings with third parties. Such obligations include, in particular, the duty to
publish free of charge "rectifications" and "responses" submitted by concerned persons, within a specified
time frame and in a stipulated manner. In accordance with the 1984 Act, a "rectification" should be pertinent
and relate to facts, with the subject-matter of the rectification relating to "an untrue or inaccurate message"
contained in that work. Alternatively, a "response" is required to be pertinent and to possess a subject-matter
relating to a "statement constituting a threat to personal interests". Article 32.6 of the Press Act 1984 prohibits
the publication, or announcing, of editorial comments on a rectification in the same edition of the periodical or
broadcast in which that rectification was published. The Act merely permits a periodical or broadcast to
announce the inclusion of future explanations or polemics in subsequent editions or broadcasts. No
equivalent prohibitions apply in respect of responses. Furthermore, the aforementioned legal classification is
important from the perspective of criminal law. Article 46.1 of the 1984 Act prohibits, under threat of fine or
restriction of liberty, failure to publish rectifications or responses, or publication thereof in a manner which
does not conform to the Act - i.e. in particular by publishing a submitted rectification alongside a commentary
thereon by the editorial board or the original author of the work to which the rectification relates.

The editor-in-chief of a local newspaper was accused of committing the offences specified in Article 46.1 of
the Press Act 1984 by, inter alia, publishing rectifications accompanied by editorial comments. The District
Court decided to refer a question of law to the Constitutional Tribunal.

The framework of permissible limitations on the freedom of expression, encompassing the freedom to hold
one's opinions and to receive and impart information and ideas without interference from public authorities
and regardless of State frontiers, is laid down in Article 10 ECHR in a similar formulation to Article 31.3 of the
Constitution. In the light of Article 19.3 of the International Covenant on Civil and Political Rights, however,
further limitations may be placed on the exercise of the right to freedom of expression, since this Covenant
provision does not contain a reservation, similar to that contained in Article 31.3 of the Constitution, stating
that such limitations must be "necessary in a democratic State".
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In the light of Article 32.6 of the 1984 Act, the prohibition of publishing comments on submitted rectifications is
not absolute, since it is permissible to include such comments in the next periodical edition or broadcast. The
prohibition of commenting on rectifications alongside their publication is necessary in order to protect the
freedom of expression of the person having submitted the rectification. It is permissible for the author of the
original work, to which the rectification relates, to comment on the rectification; the only limitation on this right
being the postponement of the moment at which the original author may take advantage of this possibility.
The challenged provisions enable the maintenance of a balance of power between the media and persons
submitting rectifications, with the latter generally having more limited possibilities of publicly expressing their
views on a given issue, and do not infringe the norms indicated as the legal bases of review.

As regards the aforementioned provision, it is also not possible to speak of an infringement of society's right
to reliable information. The challenged provisions permit, alongside the rectification, the publication of
information announcing polemics or explanations in the subsequent periodical edition or broadcast. Any
recipient interested in further debate concerning a certain topic is thus provided with information as to whether
such debate will take place. Such information, furthermore, safeguards the recipient against the risk of
assuming that the information presented in the rectification is objectively true.

The principle of specificity contained in Article 42.1 of the Constitution defines the acceptable limits for
creating blanket norms of criminal law. Although a criminal law norm may be referential in nature, it is
impermissible to fail to precisely specify each of the elements of such a norm that would prevent discretion in
its application.

Since it is not possible to provide an unambiguous interpretation of the relevant criminal law norm, the
challenged provision does not conform to the principles of appropriate legislation and specificity stemming
from Articles 2 and 42.1 of the Constitution.

Cross-references:

- Judgment P 11/98 of 12.01.2000, Special Bulletin Human Rights Limitations [POL-2000-H-001];
- Judgment P 31/02 of 01.07.2003, Orzecznictwo Trybunalu Konstytucyjnego Zbiér Urzedowy (Official

Digest), 2003/A, no. 6, item 58.
Languages:

Polish, English (summary), French (summary).
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Rzeczypospolitej Polskiej (Official Gazette), 2004, no. 109, item 1163; Orzecznictwo Trybunalu
Konstytucyjnego Zbior Urzedowy (Official Digest), 2004/A, no. 5, item 37 / h) CODICES (English, Polish).
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3.10 General Principles - Certainty of the law.
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4.10.7.1 Institutions - Public finances - Taxation - Principles.

5.3.42 Fundamental Rights - Civil and political rights - Rights in respect of taxation.

Keywords of the alphabetical index:
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principle.
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Tax burdens may not infringe the essence of the values protected by the Constitution.

From the rule of law principle (Article 2 of the Constitution) follows the prohibition on adopting laws that
would surprise citizens by virtue of their content or form. Citizens should have the sense of relative legal
stability in order to be able to arrange their affairs confident in the fact that, whilst taking certain decisions and
undertaking certain actions, they do not expose themselves to adverse and unforeseeable legal
consequences.

The recognition of family as a constitutional value protected and cared for by the State (Articles 18 and 71.1
of the Constitution) justifies the need to create legal provisions mitigating the risk of weakening economic
bases for the existence of a family having suffered loss as the result of the death of one of the spouses, or
even contributing to the strengthening of such bases.

Summary:

In relation to the community of property regime between spouses, legal provisions governing personal income
tax (PIT) allow for a choice between the separate taxation of each individual spouse's income and joint
taxation based on the so-called marital quotient method. The latter method consists in combining the incomes
of both spouses (which is also the case when one of the spouses has no income, or an income below a level
at which taxation applies), dividing this sum in half and determining the tax due as twice the amount due on
the basis of this calculated half. Since the taxation rules envisage a non-taxable level of income and a
progressive rate of taxation (i.e. the higher the income, the higher the tax in percentage terms), application of
the marital quotient often allows for a reduction of the tax burden compared with that which would exist in the
event that each spouse's income was taxed separately.

The ombudsman challenged Atrticle 6.2 of the Personal Income Tax Act 1991 which, in the wording in force
when the judgment was delivered, made the possibility of joint taxation conditional upon, inter alia, the
fulfilment of two requirements: continuation of the marriage during the entire tax year and submission of an
application concerning joint taxation as part of the joint tax return for a given year. These returns are filed by
taxpayers following conclusion of the tax year, and by 30 April of the subsequent year at the very latest. The
existence of these two requirements meant that any taxpayer whose spouse died during the tax year, or even
following its conclusion but prior to the filing of the annual tax return, was unable to benefit from the joint
taxation scheme.

The Tribunal ruled that Article 6.2 of the Personal Income Tax Act 1991 did not conform to Article 2 of the
Constitution (the rule of law), Article 18 of the Constitution (protection of marriage) and Article 71.1 of the
Constitution (the good of the family) of the Constitution insofar as it deprived the following persons of the right
to joint income taxation of spouses subject to the community of property regime:

a. taxpayers who were married prior to commencement of the tax year and whose spouse died during that
tax year;

b. taxpayers who continued to be married during the entire tax year and whose spouse died following
conclusion of the tax year but prior to filing a joint tax return.

The legislator is entitled to a broad discretion when deciding which issues require statutory regulation.
However, where Parliament has reached such a decision, statutory regulation of the relevant area must
respect constitutional principles.

The acceptance, under certain conditions, of the joint taxation of spouses based on the marital quotient
method, as envisaged by Article 6.2 and 6.3 of the Personal Income Tax 1991, does not constitute an
exception from the principle of the universality of taxation (Article 84 of the Constitution), nor a privilege or a
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type of tax reduction (Article 3.6 of the Tax Ordinance Act 2003) but is one of the two equivalent methods of
income taxation of persons under the community of property regime (alongside the method of separate
taxation of each spouse's income - Article 6.1 of the Personal Income Tax Act 1991). Joint taxation is justified
on the grounds of values expressed in Articles 18 and 71.1 of the Constitution and is also consistent with the
regulations of the Family and Guardianship Code, stressing the economic dimension of the community
formed by the family, in particular with the obligation of each of the spouses to contribute to fulfilment of the
family's needs according to his/her abilities and earning capacity (Article 27 of the Family and Guardianship
Code). It also corresponds to the fairness principle in taxation (expressed in Article 84 of the Constitution),
according to which the tax burden should correspond to the taxpayer's financial capacity.

With the commencement of the tax year, spouses assume they will have the right to joint taxation and, acting
on this assumption, they form plans regarding their level of income and expenditure. Where there exists a
considerable difference between the personal incomes of spouses, or where one spouse does not earn any
income, application of the marital quotient method is economically beneficial for them and justified from the
perspective of the good of the family. However, as a result of the limitations stemming from Article 6.2 of the
Act, the forecasting and shaping of spouses' life relations is accompanied by the risk of unexpected adverse
financial consequences. The challenged provision allowed for a situation whereby, if the death of a spouse
occurred during the tax year or following the conclusion of the tax year but prior to the filing of that year's
annual tax return, the surviving spouse was deprived of the possibility to benefit from joint income taxation,
contrary to their prior expectations. In enacting such a provision, the legislator adopted an excessively
formalistic condition for the applicability of the joint taxation system: namely, requiring both spouses to submit
an appropriate application as part of their joint tax return following conclusion of the tax year. Accordingly, the
challenged provision created a peculiar trap for taxpayers and, for this reason, the claim that it fails to conform
to Article 2 of the Constitution is justified.

It is the legislator's function to amend the challenged provision so as to ensure its conformity with the
Constitution. The broad discretion enjoyed by the legislator when shaping the tax regime enables a choice
between several possible solutions to the present problem, including for example the right to combine the
deceased spouse's income with income acquired by the surviving spouse either during the whole tax year or
merely from the commencement of the tax year until the death of the other spouse.

The addressee of the norms included in Articles 18 and 71.1 of the Constitution, formulated as principles of
State policy, is primarily the legislator. These provisions do not constitute a basis for the pursuit of individual
claims.

Cross-references:

- Judgment K 18/98 of 07.06.1999, Bulletin 1999/2 [POL-1999-2-020];
- Judgment P 3/00 of 14.06.2000, Bulletin 2000/2 [POL-2000-2-015];

- Judgment SK 21/99 of 10.07.2000, Orzecznictwo Trybunalu Konstytucyjnego Zbiér Urzedowy (Official
Digest), 2000, no. 5, item 144;

- Judgment K 13/01 of 25.04.2001, Orzecznictwo Trybunalu Konstytucyjnego Zbiér Urzedowy (Official
Digest), 2001, no. 4, item 81.
Languages:

Polish, English (summary).
POL-2004-1-010 20-01-2004 SK 26/03

a) Poland / b) Constitutional Tribunal / ¢) / d) 20-01-2004 / e) SK 26/03 / f) / @) Dziennik Ustaw
Rzeczypospolitej Polskiej (Official Gazette), 2004, no. 11, item 101; Orzecznictwo Trybunalu Konstytucyjnego
Zbior Urzedowy (Official Digest), 2004, no. 1/A, item 3 / h) CODICES (Polish).
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Keywords of the Systematic Thesaurus:

39 General Principles - Rule of law.

4.15 Institutions - Exercise of public functions by private bodies.

5.3.17 Fundamental Rights - Civil and political rights - Right to compensation for damage caused by the
State.

Keywords of the alphabetical index:
Court, decision, forced execution / Bailiff, liability.

Headnotes:

The rule of law cannot be applied to a situation where the liability for an unlawful act committed by a private
body exercising public functions which is carrying out such functions on its own account (as in the case of a
bailiff) is restricted to a certain extent (as for the liability of this private body towards the State), while the State
is held liable for actions of public authorities, including the unlawful actions of a bailiff.

A situation in which liability for damage caused by a bailiff acting on his own account as a result of conducting
enforcement in an unlawful manner and contrary to constitutional standards would be finally imposed on the
State is contrary to the principle of the State's liability for unlawfully caused damage.

Summary:

The Tribunal examined the case as a result of a constitutional complaint.

The right to compensation for unlawful actions of public authorities also applies where the damage is caused
by the action of a private body exercising public functions even if this body cannot be regarded as a public
authority. This includes a bailiff performing functions imposed by the law on the enforced execution of court
decisions. However, there is a difference between a bailiff and a public officer because the bailiff exercises
public functions on his own account within the framework of a bailiff's office.

The constitutional right to compensation for damage caused by an unlawful act of a public authority is not only
a source of substantive law for the injured person. It is also the constitutional guarantee of the principle of the
rule of law that the public authorities act on the basis and within the limits of the law.

Article 769 of the Code of Civil Procedure which regulates the liability of bailiffs for damages is contrary to the
principle of the State's liability for damage caused unlawfully by public officers (Article 77.1 of the
Constitution).

Cross-references:

- Decision of 04.12.2001 (SK 18/00), Bulletin 2002/2 [POL-2002-2-012];

- Decision of 24.02.2003 (K 28/02);

- Decision of 23.09.2003 (K 20/02), Bulletin 2003/3 [POL-2003-3-031].

Languages:

Polish.
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a) Poland / b) Constitutional Tribunal / ¢) / d) 09-12-2003 / e) P 9/02 / f) [/ @) Dziennik Ustaw
Rzeczypospolitej Polskiej (Official Gazette), 2003, no. 218, item 2151; Orzecznictwo Trybunalu
Konstytucyjnego Zbior Urzedowy (Official Digest), 2003, no. 9/A, item 100 / h) CODICES (Polish).

Keywords of the Systematic Thesaurus:

1.2.3 Constitutional Justice - Types of claim - Referral by a court.

1.3.1 Constitutional Justice - Jurisdiction - Scope of review.

1.4.6 Constitutional Justice - Procedure - Grounds.

34 General Principles - Separation of powers.

4.8.8.3 Institutions - Federalism, regionalism and local self-government - Distribution of powers -
Supervision.

5.3.13.3 Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Access to courts.

Keywords of the alphabetical index:
Local self-government, act, legality, supervision / Court, ordinary, primacy.

Headnotes:

Claims of unconstitutionality cannot consist in stating that the provision does not contain a specific regulation,
the existence of which would satisfy the applicant. If it were possible to appeal a rule of law on the basis that
it does not contain regulations which, in the applicant's opinion, should have been incorporated therein, every
act or any provision thereof could be appealed on such a basis.

The issuance of a decision in accordance with the expectations of the court filing the referral would give the
provision in question a totally new content. The Tribunal would have changed the legal norm, making a
significant modification to the Polish legal order. Thus, the Tribunal would have transformed itself from a court
of law into a legislative body. Such powers, which would violate the principle of the separation of powers,
have not been envisaged for the Tribunal.

Summary:

The Tribunal examined the case as a result of a referral made by the Supreme Administrative Court.

Article 91.1.2 of the Act on Local Self-Government states that a resolution or ordinance of a self-government
authority that violates the law is invalid, and the invalidity thereof is decided upon by a supervisory body.

An analysis of the case leads to the conclusion that the principle of the primacy of ordinary courts as a model
of control, which was indicated by the court in the referral, is not actually at issue.

The principle of the primacy of ordinary courts pertains to a division of powers within the structure of judicial
bodies while the provisions in question concern the power of supervisory bodies to ascertain the invalidity of
resolutions or ordinances of local self-government authorities.

The contested provision is not contrary to the principle of the primacy of ordinary courts expressed in Article

177 of the Constitution.
Cross-references:

- Decision of 19.11.2001 (K 3/00);
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- Decision of 09.06.1998 (K 28/97), Bulletin 1998/2 [POL-1998-2-013].
Languages:

Polish.
POL-2003-3-032 29-10-2003 K 53/02

a) Poland / b) Constitutional Tribunal / ¢) / d) 29-10-2003 / e) K 53/02 / f) [/ g) Dziennik Ustaw
Rzeczypospolitej Polskiej (Official Gazette), 2003, no. 51, item 797; Orzecznictwo Trybunalu Konstytucyjnego
Zbior Urzedowy (Official Digest), 2003, no. 8A, item 83 / h) CODICES (Polish).

Keywords of the Systematic Thesaurus:

3.9 General Principles - Rule of law.

3.10 General Principles - Certainty of the law.

3.12 General Principles - Clarity and precision of legal provisions.
3.19 General Principles - Margin of appreciation.

Keywords of the alphabetical index:
Law, amendment, consecutive / Taxation, legal basis.

Headnotes:

The principle of the rule of law requires the legislator to ensure that all adopted legislative acts comply with
the standards of good legal drafting, jointly referred to in the Polish doctrine as the principle of appropriate
legislation. It is functionally tied to the substantive principles of legal certainty, legal security and protection of
trust in the State and its laws. All enacted provisions must be precise and comprehensible to their
addressees, without raising doubts as to the scope of duties imposed or rights granted thereby. Where legal
provisions exceed a certain degree of ambiguity, this in itself may constitute independent justification for
finding that they do not conform to Article 2 of the Constitution.

The principle of appropriate legislation should be especially scrupulously adhered to in the field of tax
legislation. The legislator may not leave the authorities responsible for applying such provisions unwarranted
discretion in the determination of their subjective and objective scope due to the ambiguous formulation of
their content, and thereby subject taxpayers to uncertainty.

Summary:

Article 11 of the Sea Ports and Harbours Act 1996 prescribed a reduced rate of real property tax for property
located in ports and harbours. On 30 October 2002 Parliament adopted the Local Taxes and Fees
Amendment Act 2002, by which the aforementioned article was repealed. This amendment was presented for
the President's signature and signed. It was to take effect as of 1 January 2003. Just three weeks after
adopting this amendment, Parliament adopted another one regarding that article - the Sea Ports and
Harbours Amendment Act 2002. Article 1.3 of that Act added the hitherto wording of Article 11 of the Sea
Ports and Harbours Act as Section 1. Article 1.3 of that Act also added Section 2 to Article 11 of the Sea Ports
and Harbours Act. The new section determined the subjective scope of real property tax. Upon receiving this
second amending Act, the President, acting in accordance with Article 122.4 of the Constitution, refrained
from signing it and referred it to the Constitutional Tribunal for adjudication on its constitutional conformity.
The President alleged that simultaneously adopting two different amendments of Article 11 made it impossible
to interpret its content correctly, for the reason that the time of entry into force of the consecutive amendments
was such that Article 11 would be firstly repealed, and then amended. The effect of such a series of events
was not clear, as three interpretations were possible. According to the first, it was impossible to amend a
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provision that had already been repealed; therefore, the second amendment would have no legal effect. In
light the second interpretation, only Article 11.2 would be inserted, while the hitherto wording of the article
would cease to exist. The third interpretation alleged that the legislator's aim was to reinstate the binding force
of the original Article 11 as Section 1, in accordance with the rule of lex posterior derogat legi priori. It was not
possible to remove that discrepancy between the two amendments by using valid rules of legal interpretation.
The President claimed that enacting two contradictory provisions at almost the same time left addressees
uncertain as to the existence of the lower tax rate; that situation violated the principle of appropriate legislation
and trust in the State and its laws, stemming from Article 2 of the Constitution, and also the rules governing
the enactment of tax legislation, set out in Article 217 of the Constitution.

The Constitutional Tribunal agreed with the claim concerning the first of the impugned provisions, which was
supposed to add the hitherto wording of Article 11 as Section 1. In its reasoning, the Tribunal stated that
Article 1.3 of the Sea Ports and Harbours Amendment Act 2002 was a flagrant example of inappropriate
legislative technique. As Article 11 would no longer exist at the time that provision was to enter into force,
there was no way to add its hitherto wording as "Section 1". There was also no inherent connection between
the contents of the "hitherto wording of Article 11" (reduced tax rate) and the new Section 2 (subjects liable to
pay the tax). The legislator's aim was not to reinstate the lower tax rate, but to close a lacuna in respect of the
subjects liable to pay real property tax.

The Tribunal agreed with the applicant's claim that more than one interpretation of the effect Article 1.3 of the
amending Act would have on Article 11 of the Sea Ports and Harbours Act 2002 was viable. The legal
uncertainty that would be created by the amendment, though not entirely impossible to eliminate through
interpretation, would unavoidably lead to confusion on the part of the addressees. As legal certainty in the
sphere of tax law is under special protection, the Tribunal found the aforementioned legal uncertainty to be
sufficient reason to declare the provision unconstitutional.

The Tribunal went on to recommend that the Act be returned to Parliament and the defects in the formulation
of Article 1.3 be remedied in accordance with the procedure laid down by Article 122.4 of the Constitution. In
terms of its substance, the Act was not disputed. The alternative would be for the President to sign the Act
with the omission of the unconstitutional provisions (it would enter into force without them).

The claims concerning Article 1.5 and 1.6 of the Sea Ports and Harbours Amendment Act 2002, which
regulated matters concerning the entities responsible for port management and the date of entry into force of
these provisions, were found by the Tribunal to be unsubstantiated.

By delivering this judgment, the Constitutional Tribunal expressed its profound disapproval of the practice of
introducing multiple consecutive amendments of the same provisions, thereby creating a state of legal

uncertainty that could only be removed by excessively elaborate legal interpretational techniques. The legal
requirements for enactments stemming from Articles 2 and 217 of the Constitution were breached.

Cross-references:

- Decision of 08.11.1994 (P 1/94), Bulletin 1994/3 [POL-1994-3-018];
- Decision of 08.03.1995 (W 13/94);

- Decision of 11.01.2000 (K 7/99), Bulletin 2000/1 [POL-2000-1-004];
- Decision of 21.03.2001 (K 24/00), Bulletin 2001/2 [POL-2001-2-012];
- Decision of 03.04.2001 (K 32/99), Bulletin 2001/2 [POL-2001-2-014];
- Decision of 30.10.2001 (K 33/00), Bulletin 2002/1 [POL-2002-1-0071;

- Decision of 09.04.2002 (K 21/01);
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- Decision of 11.02.2003 (K 28/02).
Languages:

Polish.
POL-2003-3-030 16-09-2003 K 55/02

a) Poland / b) Constitutional Tribunal / ¢) / d) 16-09-2003 / e) K 55/02 / f) [/ g) Dziennik Ustaw
Rzeczypospolitej Polskiej (Official Gazette), 2003, no. 174, item 1690; Orzecznictwo Trybunalu
Konstytucyjnego Zbior Urzedowy (Official Digest), 2003, no. 7A, item 75/ h) CODICES (Polish).

Keywords of the Systematic Thesaurus:

1.3.1 Constitutional Justice - Jurisdiction - Scope of review.
1.6 Constitutional Justice - Effects.

3.9 General Principles - Rule of law.

3.10 General Principles - Certainty of the law.

3.15 General Principles - Publication of laws.

5.2 Fundamental Rights - Equality.

Keywords of the alphabetical index:

Acquis communautaire, harmonisation / Vacatio legis, necessary length / Constitutional Court, negative
legislator.

Headnotes:

Allowing for an adequate period of vacatio legis (the time between the promulgation of a law and its entry into
force) is a key element in ensuring the proper course of the legislative process, which is in turn one of the
foundations of a democratic state subject to the rule of law. It is especially important when newly introduced
regulations burden their addressees with new obligations and entail legal responsibility for non-compliance
therewith.

The principle of protection of interests in due course is not synonymous with the law remaining forever
unchanged or with the perpetual existence of certain privileges. The legislator may abolish certain privileges
in conformity with the Constitution, provided its actions are predictable and do not surprise the addressees.

Where the substantive content and purpose of the legislation in question are not disputed, the Constitutional
Tribunal should resort to invalidating normative acts solely on the ground of insufficient vacatio legis only in
the most flagrant cases.

Summary:

Before 1 January 2003, radio and television cable network operators were permitted to re-transmit
programmes broadcast by Polish and foreign broadcasters without the need to conclude a licensing
agreement, provided the programmes in question were available in the given area through traditional or
satellite transmitters and the transmission was simultaneous and unaltered in relation to the original
broadcast. The holders of distribution rights to these works were entitled to remuneration. This was referred to
as the "statutory license", since cable network operators were granted distribution rights by virtue of the law.

The aforementioned privilege of Polish cable network operators was abolished as of 1 January 2003 by an

amendment to the Copyright and Neighbouring Rights Act 1994, passed by the Sejm on 28 October 2002 and

promulgated in the Journal of Laws on 27 November of that year. This change was effected as a result of the
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harmonisation of Polish law with the acquis communautaire, and it entailed considerable difficulties for cable
operators. A particular consequence was that as of 1 January 2003, Polish viewers were deprived of certain
foreign television programmes, which were previously retransmitted by cable networks. According to the
operators, the change came as a surprise to them, and the mere 34-day vacatio legis (the period between the
promulgation of the law and its entry into force) did not allow them to adjust to the new legal requirements.

The criticism of the haste with which this change was introduced prompted the Commissioner for Citizens'
Rights to bring an application before the Constitutional Tribunal, alleging that the provision determining the
date of entry into force of the amendment constituted a breach of Article 2 of the Constitution (the rule of law
principle) by the legislator.

The Tribunal did not share that view. In its reasoning, the Tribunal pointed out that the "statutory license" was
an exception (lex specialis) to the rule that works may be distributed only on the basis of a licensing
agreement. Poland's obligation to harmonise domestic copyright regulations with EU legislation by removing
that exception was well known for a long time, and cable network operators must have been aware of it and
taken it into account. The "statutory license" was also incompatible with the principle of economic freedom,
depriving one party of the freedom to control the distribution of its copyrights. The imminent abolition of that
privilege must have been obvious to those who benefited from it and, therefore, the claim of being surprised
with sudden changes of law was unfounded.

The Tribunal also noted the severe effects that would occur if the new provisions of an otherwise undisputed
statute were to be found unconstitutional because of the date of their entry into force. Upon finding that a
given vacatio legis is too short, the Constitutional Tribunal, acting as a "negative legislator”, may only rule on
the unconstitutionality of the provision prescribing this period. It may not, however, assume the role of
legislator and decree a period that would be, in its opinion, sufficient. Such a ruling deprives the Act in
question of its legal effects until Parliament decides on a new date of entry into force. This usually means that
the statute enters into force considerably later than originally planned. Where the normative content of the act
does not infringe constitutional rights, this is justified only in the most severe cases.

The Tribunal also pointed out that many operators had made considerable efforts to adjust to the new
regulations, as the Act was already in force. Striking it down at that point would have amounted to an unjust
penalty for those who had respected the new regulations, whilst benefiting those who had disregarded them,
thereby undermining the citizens' trust in the State and its laws.

Cross-references:

- Decision of 18.10.1994 (K 2/94), Bulletin 1994/3 [POL-1994-3-017];

- Decision of 11.09.1995 (P 1/95);

- Decision of 27.11.1997 (U 11/97), Bulletin 1997/3 [POL-1997-3-025];

- Decision of 15.12.1997 (K 13/97);

- Decision of 03.10.2001 (K 27/01), Bulletin 2002/1 [POL-2002-1-005].

Languages:

Polish.
POL-2003-2-016 29-04-2003 SK 24/02

a) Poland / b) Constitutional Tribunal / ¢) / d) 29-04-2003 / e) SK 24/02 / f) / g) Orzecznictwo Trybunalu
Konstytucyjnego Zbior Urzedowy (Official Digest), 2003, no. 4A, item 33 / h) CODICES (Polish).

Keywords of the Systematic Thesaurus:
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3.3.1 General Principles - Democracy - Representative democracy.
483 Institutions - Federalism, regionalism and local self-government - Municipalities.
492 Institutions - Elections and instruments of direct democracy - Referenda and other instruments of

direct democracy.

Keywords of the alphabetical index:
Local self-government, European Charter / Referendum, local, subject.

Headnotes:

The provision of the Act on Local Referendums providing that the citizens of a local community express their
will directly by referendum in relation to issues that concern the community and fall within the scope of the
competences of local authorities or in relation to issues that concern the revocation of the powers of local
authorities is not incompatible with the rule of a democratic state governed by the rule of law, the principle of
organising local referendums or Article 5 of the European Charter of Local Self-Government.

Summary:

The Tribunal examined a case brought before it in a motion filed by the Ombudsman.

The Tribunal recalled that two principles coexist in relation to democracy at a local level: the principle of the
execution of local self-government tasks by local authorities, and the principle of the direct expression of the
will of the local community in all matters that are of vital importance to that community.

The Constitution provides that citizens of a local community have the right to express their will by means of
two kinds of referendums: the first is fully binding and decisive; and the second reflects the community's
opinion or amounts to a consultation, unless the second kind of referendum influences or constructively
influences a final decision concerning that local community.

Where an issue is subject to a referendum, the local authority is obliged to take prompt action to implement
results of the referendum. That may also mean that the local authority is obliged to express a relevant opinion
or to take a stand that complies with the results of the referendum.

The provisions of the European Charter of Local Self-Government complete the constitutional principles on
local referendum.

In connection to the above, the provision of the Act on Local Referendums shall be interpreted as not
excluding the rights of citizens of the local community to participate in referendums in order to express their
opinions on crucial issues relating to social, economical and cultural factors that are common to that
community.

Cross-references:

- Decision of 13.02.1996 (W 1/96), Bulletin 1996/1 [POL-1996-1-004].
Languages:

Polish. Substantial parts of the judgment are also available in English.

POL-2003-2-015 26-022003 K 1/01

a) Poland / b) Constitutional Tribunal / ¢) / d) 26-02-2003 / e) K 1/01 / f) / g) Orzecznictwo Trybunalu
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Konstytucyjnego Zbiér Urzedowy (Official Digest), 2002, no. 6A, item 87 / h) CODICES (Polish).

Keywords of the Systematic Thesaurus:

1.3.1 Constitutional Justice - Jurisdiction - Scope of review.

452 Institutions - Legislative bodies - Powers.

5.1.1.4.2 Fundamental Rights - General questions - Entitlement to rights - Natural persons - Incapacitated.
5.2 Fundamental Rights - Equality.

5.3.44 Fundamental Rights - Civil and political rights - Rights of the child.

Keywords of the alphabetical index:
Foster family, social aid / Child, disabled, care, costs.

Headnotes:

The State is under an obligation to allocate adequate financial resources to ensure that the constitutional
social rights are realised. The question of whether the legislator has adopted the most appropriate regulation
of the matter at hand is beyond the competence of the Tribunal. The constitutional review of the mechanism
of administering social assistance may only determine whether or not it breaches constitutionally enshrined
rights (i.e. equality or justice).

Providing a higher amount of social assistance to foster families of handicapped children than to families of
non-handicapped children is sufficient to ensure compliance with obligations under Article 23.2 of the UN
Convention on the Rights of the Child.

Even though the Constitution does not explicitly express the principle of the protection of acquired rights, it
has been on numerous occasions found to be a part of the general clause of "state subject to the rule of law"
as contained in Article 2 of the Constitution, along with other closely linked-principles, such as protection of
legitimate expectations, legal certainty and trust in the State. The fact that the new Constitution expressly
proclaims many rights that have previously been inferred from this general clause while omitting the principle
of acquired rights cannot be treated as depriving this principle of its constitutional status. The notion of a
"democratic state subject to the rule of law" has a well-established legal content and its inclusion in Article 2
is a clear indication of the intention to uphold all the principles contained therein.

The principle of legal certainty requires the legislator to respect existing legal relations. Introducing, by way of
enactments of law, substantial changes to the legal system affecting the rights and obligations of private
parties that are not objectively justified by the circumstances may infringe the principle of a democratic state
subject to the rule of law.

The change of the legal means by which social assistance is administered to foster families for covering the
cost of upkeep of a child does not in itself contradict the provisions of the UN Convention on the Rights of the
Child.

Summary:

The case was initiated by a motion from the Commissioner for Citizens' Rights (Ombudsman) and was joined
during proceedings with a question of law referred by a court that concerned one of the provisions under
review and cited the same constitutional provision as the basis of review.

The claims of unconstitutionality concerned several provisions of the Social Aid Act 1991 (in the wording
given by subsequent amendments) and an executive regulation thereto, which the Tribunal addressed in turn.

According to Article 33c.5 of the Social Aid Act 1990, when a foster child reaches the age of majority, the
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foster family is dissolved and, consequently, assistance under Article 33g of the Act is no longer provided. An
adult ex-foster child could only be granted assistance under Article 33p.1 of the Act to continue his/her
education. This situation was distinctly different from the one concerning children remaining in residential child
care institutions who have been allowed to live in the institution after reaching the age of majority, provided
they continued their studies at the current educational facility [school]. They were also entitled, like foster
children, to financial assistance for continuing their education. Both groups were in an analogous factual
situation until they reached the age of majority (differences are irrelevant), when the children in residential
care institutions continued to receive state support, which was denied to foster families. There is no
justification for the differentiation in the situation of the two groups by depriving foster children of financial
support upon them reaching the age of majority, when they continue their education at the current school.
That led to the conclusion that the provision under review contradicted the principle of equality.

The second of the provisions under review, Article 33g.2.2 and 33g.2.3 and the executive regulation thereto,
had been amended in 2001 and, in effect, financial assistance to foster families of disabled children had been
reduced and differentiated according to the age of the child. The Commissioner for Citizens' Rights argued
that the assistance provided was too low to meet the needs of those families, since those needs were
considerably higher than those of able-bodied children due to high healthcare and rehabilitation costs. The
applicant alleged that that contravened Article 23.2 of the UN Convention on the Rights of the Child and
provisions of the Constitution regarding the protection of children. The Tribunal found, however, that the
assistance provided to foster families of disabled or handicapped children was in any case higher than
assistance provided to foster families with non-handicapped children. While the system of providing
assistance to foster families with handicapped children was naturally limited by the financial capabilities of the
state, the regulations did not infringe any constitutional or international law principles.

Lastly, the Tribunal examined the claim made by both the Commissioner and the District Court in Poznan that
Article 55.2 of the Act breached the principle of trust in the state and its laws, the principle of legitimate
expectations and the principle of protection of acquired rights. The aforementioned article, introduced in an
amendment in February 2000, changed the legal regime governing the provision of financial assistance to
foster families from one based on civil-law agreements to one that was solely administrative in nature. As a
consequence, all agreements concluded beforehand were rescinded by virtue of law as of 31 December
2000. Both applicants argued that that was an illegitimate intrusion in the sphere of private contracts and that
the alteration of obligations between the parties to such contracts should only come about by consensual
agreement between both parties, rather than by an Act of Parliament; such an intrusion infringed the
guarantees of legal stability in civil law relations and the certainty of legal transactions. The Tribunal in its
reasoning stated that although the assistance to foster families had been provided on the basis of civil-law
agreements, it had not been in essence a civil-law relationship. The parties had had no discretion in agreeing
on the terms of the assistance, especially concerning the amounts to be paid. Those agreements had simply
been a type of performance of public services in a form governed by civil law. The Constitutional Tribunal's
case-law has on various occasions reiterated that the legislator may choose the form of administering social
assistance seen as most beneficial for citizens and best suited to the current economic situation. The effect of
the provisions at hand was not to deprive foster families of assistance (although it did reduce its level in many
cases), but simply to change the method of granting it. The modification did not therefore infringe the essence
of the right to social assistance of the foster child. The Tribunal did not therefore find the existence of an
unconstitutional infringement of the principles of the protection of acquired rights and trust in the state and its
laws.

Cross-references:

- Decision of 26.04.1995 (K 11/94);
- Decision of 20.11.1995 (K 23/95);

- Decision of 17.06.1996 (K 8/96);

- Decision of 19.12.1999 (K 4/99).
Languages:
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Polish. Substantial parts of the judgment are also available in English.

POL-2003-1-008 03-122002 P 13/02

a) Poland / b) Constitutional Tribunal / ¢) / d) 03-12-2002 / e) P 13/02 / f) [/ g) Dziennik Ustaw
Rzeczyposplitej Polskiej (Official Gazette), 2002, no. 205, item 1741; Orzecznictwo Trybunalu
Konstytucyjnego Zbior Urzedowy (Official Digest), 2002/A, no. 7, item 90 / h) CODICES (Polish).

Keywords of the Systematic Thesaurus:

232 Sources of Constitutional Law - Techniques of review - Concept of constitutionality dependent
on a specified interpretation.

3.12 General Principles - Clarity and precision of legal provisions.

4.10.7 Institutions - Public finances - Taxation.

Keywords of the alphabetical index:
Tax, law, interpretation / Release, calculation.

Headnotes:

The provisions of the Act on the taxation of natural persons, which set out a method of calculating the amount
of a tax release called the "major construction release", are in accordance with the constitutional rule of law.
Summary:

The Tribunal examined a case brought before it in a referral by the Highest Administrative Court.

The Tribunal shared the view that the introduction of unclear and ambiguous provisions violates the
Constitution. In the Tribunal's opinion, where the vagueness of the provisions is so great as to lend itself to
various interpretations, and where that vagueness cannot be cured by the normal means used to cure
ambiguity in the application of the law, those provisions may be declared not to be in accordance with the
Constitution.

The deprivation of particular provisions of their binding force because of ambiguity should be treated as an
extreme measure to be used only when other methods, in particular, an interpretation by the courts, are
insufficient.

In the Tribunal's opinion, it was not the rule itself in the provisions in question that was unclear, but its
application in relation to particular facts. The vagueness and differences in the interpretation of the provisions
in question do not exceed the level that would justify their total elimination from the legal order, as would be
the consequences of a declaration of their not being in accordance with the Constitution.

Cross-references:

- Decision of 21.03.2001 (K 24/00), Bulletin 2001/2 [POL-2001-2-012];
- Decision of 30.10.2001 (K 33/00), Bulletin 2002/1 [POL-2002-1-007].
Languages:

Polish.
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POL-2002-3-028 22:05-2002 K 6/02

a) Poland / b) Constitutional Tribunal / ¢) / d) 22-05-2002 / e) K 6/02 / f) [/ g) Dziennik Ustaw
Rzeczypospolitej Polskiej (Official Gazette), 2002, no. 78, item 715; Orzecznictwo Trybunalu Konstytucyjnego
Zbior Urzedowy Seria A (Official Digest), 2002, Series A, no. 3, item 33 / h) CODICES (Polish).

Keywords of the Systematic Thesaurus:

3.9 General Principles - Rule of law.

3.10 General Principles - Certainty of the law.

3.12 General Principles - Clarity and precision of legal provisions.

3.17 General Principles - Weighing of interests.

4.10.7 Institutions - Public finances - Taxation.

51.1.4 Fundamental Rights - General questions - Entitlement to rights - Natural persons.

Keywords of the alphabetical index:
Tax, calculation / Tax, capital gains tax.

Headnotes:

The Personal Income Tax Act, as amended, does not provide for a method of calculation and collection of tax
on the transfer of sums in capital turnovers. It does not set out the obligations of the taxpayers or paymasters,
the deadlines or a method of tax calculation in such a way so as to amount to precise and detailed criteria.
The lack of such regulations in the Act should be treated as significant flaw in the amended Act, which creates
a threat and uncertainty for taxpayers as to the legal consequences of their actions, and is, as such, contrary
to the rule of law guaranteed by Article 2 of the Constitution.

Summary:

The Tribunal examined the case brought before it in a motion filed by a group of deputies.

The Tribunal noted that, in accordance with its previous judgments, there is an established view that the
legislature has the relative freedom to determine state revenue and expenditure. There is also a fundamental
view that the freedom of the legislature to create the substantive content of the tax law is significantly
balanced against its obligation to obey the procedural aspects of the rule of law, in particular, the rules of
proper legislation.

In the Tribunal's opinion, the requirement that the legislature comply with the rules of proper legislation
derives from the constitutional rule of law. This requirement is functionally connected with the rules of legal
certainty and security, as well as the citizens' trust in the state and law.

The provisions that amend the Act as to the income tax of natural persons and lump sum income tax on
certain profits made by natural persons and that impose income tax on the transfer abroad by natural persons
of sums constituting a capital turnover within the meaning of the Foreign Exchange Law are not in accordance
with the constitutional rule of law.

Cross-references:

- Decision of 19.06.1992 (U 6/92);
- Decision of 25.04.2001 (K 13/01).

Languages:
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Polish.
POL_2002_3_025 10-04-2002 K 26/00

a) Poland / b) Constitutional Tribunal / ¢) / d) 10-04-2002 / e) K 26/00 / f) [/ g) Dziennik Ustaw
Rzeczypospolitej Polskiej (Official Gazette), 2002, no. 23, item 241; Orzecznictwo Trybunalu
Konstytucyjnego Zbiér Urzedowy Seria A (Official Digest), 2002, Series A, no. 2, item 18 / h) Annotations:
Granat Miroslaw, Przeglad Sejmowy 2002 nr 4 s. 79-90; Malanowski Andrzej: Droga do Europy czy powrét do
PRL. Sluzba panstwu nie koliduje z czlonkostwem w legalnej partii politycznej. Rzeczpospolita 206, 4 1X 2002
s. C3; Macior Wladyslaw: Nie sztuka twierdzic, sztuka uzasadnic. Osoby na okreslonych stanowiskach i
pelniace funkcje maja sluzyc panstwu a nie partiom. Rzeczpospolita 195, 22 VIII 2002 s. C3; CODICES
(Polish).

Keywords of the Systematic Thesaurus:

3.3 General Principles - Democracy.

4.6.9 Institutions - Executive bodies - The civil service.

5.1.3 Fundamental Rights - General questions - Limits and restrictions.

5.3.27 Fundamental Rights - Civil and political rights - Freedom of association.

Keywords of the alphabetical index:
Public officer, incompatibility / Political party, membership / Freedom of association, scope.

Headnotes:

In the light of the constitutional description of the purposes and tasks of political parties, the right to become a
member of a political party should not be viewed through the right of association but through the right to
influence national politics by democratic methods.

Deprivation of a group of persons holding public positions or having the status of officers in the public service
of the right to participate in political parties does not represent an infringement of the nature of the freedom of
association and the right to influence national politics. It creates a limitation of those rights, but it does not
constitute an infringement of their nature and is, as such, not contrary to the constitutional rule of law.
Summary:

The Tribunal examined the case brought before it in a motion filed by the Ombudsman.

The Tribunal recalled that the applicant claimed that the provisions in question deprived certain groups of
citizens of their freedom of association. The applicant, therefore, did not claim that there was a limitation of
that freedom but that its essence had been infringed. In the Tribunal's opinion, the aim of freedom of
association was to achieve the common development of the citizens' political, social and cultural activity. The
Tribunal also mentioned that freedom of association did not have an absolute nature.

The nature of freedom of association is that it grants the citizens a possibility of creating formal organisational
links whose purposes and tasks are not regulated by the government. An infringement of the nature of that
freedom would occur if certain groups of persons would be prohibited from participating in any form of an
organisation.

The provisions in the Act on Military Services of Professional Soldiers, the Public Prosecution Act, the Police
Act, the Act on the National Protection Office, the Border Guard Act, the National Fire-Brigade Act, the Act on
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Self-Government Appeal Councils, the Act on the Highest Chamber of Review, the Prison Service Act, the
Customs Inspection Act, the Act concerning disclosure of work or services carried out by persons holding
public posts for the security service between 1944 and 1990, the Political Parties Act, the Personal Data
Protection Act, the Act on the National Memory Institute, the Civil Service Act, the Customs Service Act and
the Election Act for the Chambers of Parliament prohibiting public officers and persons holding certain public
positions from being members of political parties are in compliance with Article 2 of the Constitution setting
out the conditions for limitations of citizens' rights.

Cross-references:

- Decision of 12.02.1991 (K 6/90);

- Decision of 19.05.1998 (U 5/97), Bulletin 1998/2 [POL-1998-2-010];
- Decision of 21.10.1998 (K 24/98);

- Decision of 20.12.1999 (K 4/99), Bulletin 2000/1 [POL-2000-1-003].

Languages:

Polish.
POL-2000-3-023 17-10-2000 SK 5/99

a) Poland / b) Constitutional Tribunal / ¢) / d) 17-10-2000 / e) SK 5/99 / f) / g) Orzecznictwo Trybunalu
Kostytucyjnego Zbiér Urzedowy (Official Digest), 2000, no. 7; Dziennik Ustaw Rzeczyposplitej Polskiej
(Official Gazette), 2000, no. 88, item 990 / h) CODICES (Polish).

Keywords of the Systematic Thesaurus:

3.9 General Principles - Rule of law.

3.10 General Principles - Certainty of the law.

3.18 General Principles - General interest.

5.1.3 Fundamental Rights - General questions - Limits and restrictions.

5.3.13.3 Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Access to courts.

Keywords of the alphabetical index:

Abuse of right / Social existence rules.

Headnotes:

Article 5 of the Civil Code include provisions that make particular acts or omissions an abuse of law where
they are inconsistent with the social existence rules and the socio-economic purpose of the law. This general

rule was not found to be incompatible with the rule of law or the constitutional right to a fair hearing.
Summary:

The Tribunal examined the case as a result of a constitutional claim. The applicant claimed that the provisions
in question are too general and therefore do not create enough certainty for entities to predict the court's
judgement from the point of view of a material justice. The applicant emphasised that the right to a just
examination of a case by the court cannot be understood as only a right to formal justice.
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The Tribunal emphasised that the challenged provisions of Article 5 of the Civil Code constitute the so-called
general rule, which is of high importance for the whole system of civil law, is historically shaped, and has its
equivalents in legal systems of other countries. The main feature of such clauses is that they refer to
non-legal provisions. The challenged provisions provide for two criteria justifying recognition of a particular act
or omission as an abuse of the law: inconsistency with rules of social existence and the socio-economic
purpose of the law.

In the Tribunal's opinion, the right to a fair hearing cannot be understood only as a right to access to a court,
to the appropriate court proceedings, and to the court's judgement. All these rights are connected with the
expectations of interested parties that the judgement of the court is going to be compatible with the content of
the material law.

The Tribunal referred to an earlier judgement where it stated that every legal provision which gives a public
authority the right to encroach upon citizens' rights and freedoms must be specific. However, bearing in mind
that the general rules refer to non-legal provisions of assessment, the requirement of specificity directed to
the general rules must take into account the significant features of such clauses and the necessity of their
existence in the legal system.

In the Tribunal's opinion, a breach of the requirement of predictability of the court's judgement as a result of
the application of the general rule could take place in three situations. First, if the right of understanding of the
general rules would be not only of an objective but also of a subjective nature. Second, if the content of a
general rule would not give enough guarantees that an interpretation of a judgement would be uniform and
strict. Third, if the content of the clause would give a court law-making rights which would allow it to create a
new substance to Article 5 of the Civil Code. In the Tribunal's opinion, with reference to the above-mentioned
criteria, it cannot be stated that the challenged provisions constitute a threat to the right to a fair hearing
because they exclude the possibility of predicting the court's decision. Additionally, it should be ascertained
that the foregoing provisions do not violate the requirement of specification of legal provisions expressed in
the constitutional rule of law.

Cross-references:

Decision of 07.12.1999 (K 6/99), Bulletin 2000/1 [POL-2000-1-001];
Decision of 19.06.1992 (U 6/92);
Decision of 07.06.1994 (K 17/93), Bulletin 1994/2 [POL-1994-2-009].

Languages:

Polish.
POL-1999-2-022 16-06-1999 P 4/98

a) Poland / b) Constitutional Tribunal / ¢) / d) 16-06-1999 / e) P 4/98 / f) |/ g) Orzecznictwo Trybunalu
Konstytucyjnego Zbiér Urzedowy (Official Digest), 1999, no. 5, item 98 / h) CODICES (English, Polish).

Keywords of the Systematic Thesaurus:

3.9 General Principles - Rule of law.

3.16 General Principles - Proportionality.

46.9.3 Institutions - Executive bodies - The civil service - Remuneration.

5.3.38 Fundamental Rights - Civil and political rights - Non-retrospective effect of law.

Keywords of the alphabetical index:
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Vacatio legis | Remuneration, budget employers, indexation.

Headnotes:

Fixing no longer than seven days' vacatio legis for the provision that specifies the remuneration of public
prosecutors in a financial year does not infringe the principle of democratic state governed by the rule of law.
Summary:

The Constitutional Tribunal decided that a drastic slump in the budget could constitute a reason for restricting,
or even cancelling on a temporary basis the indexation of remuneration of budget employees. Certain
conditions must be respected, such as the principle of non-retrospective effect of law and the principle of
vacatio legis. The restriction or temporary cancellation of the indexation should not lead, moreover, to an
unfair division of burdens arising from the economic recession for specific professional groups.

In the Tribunal's opinion, the seven days' vacatio legis, introduced by the act, is adequate. In consequence,

the principle of a democratic state governed by the rule of law has not been infringed.
Languages:

Polish; substantial parts of the resolution are also available in English.

POL-1999-2-020 07-06-1999 K 18/98

a) Poland / b) Constitutional Tribunal / ¢) / d) 07-06-1999 / e) K 18/98 / f) [/ g) Dziennik Ustaw
Rzeczypospolitej Polskiej (Official Gazette), 1999, no. 52, item 545 / h) CODICES (English, Polish).

Keywords of the Systematic Thesaurus:

3.9 General Principles - Rule of law.

3.16 General Principles - Proportionality.

4.10.7.1 Institutions - Public finances - Taxation - Principles.

52.1.1 Fundamental Rights - Equality - Scope of application - Public burdens.

Keywords of the alphabetical index:
Tax law, amendments / Taxpayer, differentiation.

Headnotes:

The introduction of amendments to the methods of calculating tax allowances for building contributions is
concordant with the principle of a democratic state governed by the rule of law and based on principles of
social justice.

Summary:

The situation of taxpayers paying for the construction of multi-family building units was more favourable than
the situation of persons who had to pay either building or apartment contributions to tenants' housing
co-operatives. This concerned in particular taxpayers having bigger incomes and paying higher income taxes.

An assessment of this differentiation from the point of view of social justice would lead to the conclusion that

the regulation introducing it is contrary to the Constitution. However, the Constitutional Tribunal decided that

in this case the differentiation of the scope of tax burdens of specific groups of taxpayers was not arbitrary
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and discretionary. Since the legal situation of the two groups is different in several important respects, it is
legally acceptable to differentiate between them. This complies with the principle of social justice according to
which equal persons must be treated equally.

Languages:

Polish; substantial parts of the resolution are also available in English.

POL-1999-1-007 16-03-1999  SK 19/98

a) Poland / b) Constitutional Tribunal / ¢) / d) 16-03-1999 / e) SK 19/98 / f) [/ g) Dziennik Ustaw
Rzeczypospolitej Polskiej (Official Gazette), 19.03.1999, item 212 / h) CODICES (English, Polish).

Keywords of the Systematic Thesaurus:

5.3.13.3 Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Access to courts.

Keywords of the alphabetical index:

Prison, officer, right.

Headnotes:

Preventing prison officers from protecting their infringed rights before the courts is contrary to the

constitutional principle of the right of access to courts and the right of appeal from the decision of first instance

bodies.

According to the principle which is clearly expressed in the Constitution, everyone has the right to a fair and

public trial and to have his case examined before an independent and impartial court. This principle consists

mainly of:

i. the right of access to court;

ii. the right to proper court procedure;

iii. the right to a court decision.

Provisions of law depriving individuals of the court's protection are unacceptable in a State governed by the

rule of law, irrespective of whether they were introduced in disciplinary or labour matters.
Cross-references:

Decision of 08.04.1996 (K 14/96), Bulletin 1997/1 [POL-1997-1-008].
Languages:

Polish; substantial parts of the resolution are also available in English.

POL-1998-3-016 15-09-1998 K 10/98

a) Poland / b) Constitutional Tribunal / ¢) / d) 15-09-1998 / e) K 10/98 / f) / g) Orzecznictwo Trybunalu
Konstytucyjnego Zbior Urzedowy (Official Digest), 1998, no. 5, item 64 / h) CODICES (English, Polish).

144



Conference on the Role of the Constitution in Building a State Governed by the Rule of Law, Baku, 11-12.11. 2005

Extracts from the CODICES database
of the Venice Commission - www.CODICES.coe.int

Keywords of the Systematic Thesaurus:

3.9 General Principles - Rule of law.
3.10 General Principles - Certainty of the law.
3.1 General Principles - Vested and/or acquired rights.

5.3.38.4 Fundamental Rights - Civil and political rights - Non-retrospective effect of law - Taxation law.

Keywords of the alphabetical index:
Alcohol, sale permits.

Headnotes:

An extension of the duty to pay administrative fees for permits for selling alcohol at premises which were
granted such permits before the date of introduction of the fees infringes the principles of lex retro non agit,
the rule of law, maintaining confidence in the law and vested rights.

Summary:

An amendment of the Law on Upbringing in Sobriety and Counteracting Alcoholism introduced the duty to pay
administrative fees for permits for the sale of alcohol at all premises including those which were granted such
permits before the date of introduction of this provision. The legislator introduced this duty to enable the
communes to realise tasks connected with the prevention and solving of alcohol-related problems. In the
Tribunal’s opinion, however, regardless of whether such a regulation is justified and socially necessary, it may
not infringe the lex retro non agit principle. Therefore, bodies which were entitled to sell alcohol in a said
calendar year without obtaining permission shall not by obliged at the end of that year to pay any
administrative fees for the permits.

Cross-references:

Resolution of 12 January 1995 (K 12/94), Bulletin 1995/1 [POL-1995-1-003].
Languages:

Polish; substantial parts of the resolution are also available in English.

POL-1998-2-012 26-05-1998 K 17/98

a) Poland / b) Constitutional Tribunal / ¢) / d) 26-05-1998 / e) K 17/98 / f) / g) Orzecznictwo Trybunalu
Konstytucyjnego Zbiér Urzedowy (Official Digest), 1998, no. 4, item 48 / h) CODICES (Polish).

Keywords of the Systematic Thesaurus:

1.3.4.2 Constitutional Justice - Jurisdiction - Types of litigation - Distribution of powers between State
authorities.

39 General Principles - Rule of law.

3.16 General Principles - Proportionality.

4.8.3 Institutions - Federalism, regionalism and local self-government - Municipalities.

4.8.4.1 Institutions - Federalism, regionalism and local self-government - Basic principles - Autonomy.

Keywords of the alphabetical index:
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Term of office, extension.

Headnotes:

The extension of the period between the terms of office of local self-government bodies by the legislator is
consistent with the principle of rule of law.
Summary:

The principle of proper duration of the terms of office of State bodies is not stated expressis verbis in the
Constitution, but may be deduced from the principle of the rule of law. It is created by:

i. the obligation to grant the powers for each body for a defined period;
ii. the fact that this period should not exceed a reasonable time;

iii. the obligation to introduce legal regulations which would enable each body to commence its activity
without unreasonable delays, after the termination of the previous term of office.

Both the extension and the shortening of the term of office of local self-government bodies during its duration
must be assessed on the basis of the principle of proportionality. That requires deciding whether the results of
such regulation remain in adequate proportion to the scope of infringement of the constitutional values. One
should take into account that conducting such an assessment requires consideration of the circumstances of
each matter. The extension of the period between the terms of office of local self- government bodies is
acceptable if the Act introducing such amendment does not extend this period beyond a reasonable time.
Languages:

Polish.
POL-1998-1-002 22-12-1997 K 2/97

a) Poland / b) Constitutional Tribunal / ¢) [/ d) 22-12-1997 / e) K 2/97 |/ f) | g) Dziennik Ustaw
Rzeczypospolitej Polskiej (Official Gazette), 1997, no. 159, item 1077; Orzecznictwo Trybunalu
Konstytucyjnego Zbiér Urzedowy (Official Digest), 1997, no. 1, item 72/ h) .

Keywords of the Systematic Thesaurus:

3.9 General Principles - Rule of law.

3.10 General Principles - Certainty of the law.

3.11 General Principles - Vested and/or acquired rights.

5.4 Fundamental Rights - Economic, social and cultural rights.

Keywords of the alphabetical index:

Labour law.

Headnotes:

Vested rights shall be protected under the constitutional principle of the rule of law and particularly under the
principle of maintaining citizens' confidence in the law, which results from that of the rule of law.

Summary:
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The constitutional principle of protection of vested rights extends to rights vested under the labour law, which
should be implemented with strict observation of the constitutional rights and rules. The Constitution does not
prohibit the legislator from introducing any amendments to the provisions of the law in force, including
introducing amendments making the situation of certain groups of citizens worse. In the Tribunal's opinion,
the legislator has the prerogative to choose more accurate solutions, which, obviously, does not exclude the
constitutional review thereof.

Cross-references:

Resolutions: K 19/95, P 2/87, U 7/93, U 4/95.
Languages:

Polish.

POL-1998-1-001 17-12-1997 K 22/96

a) Poland / b) Constitutional Tribunal / ¢) / d) 17-12-1997 / e) K 22/96 / f) / g) Orzecznictwo Trybunalu
Konstytucyjnego Zbior Urzedowy (Official Digest), 1997, no. 5-6, item 71 / h) CODICES (Polish).

Keywords of the Systematic Thesaurus:

3.9 General Principles - Rule of law.

3.10 General Principles - Certainty of the law.

4.10.7.1 Institutions - Public finances - Taxation - Principles.

5.3.38.4 Fundamental Rights - Civil and political rights - Non-retrospective effect of law - Taxation law.
5.3.42 Fundamental Rights - Civil and political rights - Rights in respect of taxation.

Keywords of the alphabetical index:
Budget, balance, taxation.

Headnotes:

If a provision of law has retroactive effect and the appropriate period of vacatio legis is not respected, the
following principles, based on the principle of the democratic state governed by the rule of law, are infringed:
the principle of certainty of the law, the principle of maintaining confidence and the principle of non-retroactive
effect of the law.

Summary:

In certain special circumstances the legislator shall be allowed to amend a law in force, despite the fact that
such amendments may result in a deterioration in the legal situation of persons concerned by the new
provisions of the law.

The fact that the legislator is responsible for the State's income is a material element of the democratic state
governed by the rule of law. Therefore, if special circumstances arise in which the necessities of preserving
the budget balance and the State's ability to fulfil its obligations become particularly urgent, the legislator may
introduce new provisions of law affecting the conditions of the agreements previously concluded.

Due to the reasons stated above, it is extremely important to introduce amendments to the law that are
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unfavourable to some groups of the citizens in a manner which will enable those citizens to prepare for their
new legal situation. The legislator's freedom in this area is limited both by constitutional regulations and the
obligation to respect the values protected by these principles and regulations.

Languages:

Polish.
POL-1997-3-024 25-11-1997 K 26/97

a) Poland / b) Constitutional Tribunal / ¢) / d) 25-11-1997 / e) K 26/97 / f) / g) Orzecznictwo Trybunalu
Konstytucyjnego Zbiér Urzedowy (Official Digest), 1997, nos. 5-6, item 64; Orzecznictwo Trybunalu
Konstytucyjnego (Official Digest), 1997, item 24 / h) Kubacki Ryszard: Gloss. Rzeczpospolita 292, 16 Xl
1997 p. 15; CODICES (Polish).

Keywords of the Systematic Thesaurus:

3.3 General Principles - Democracy.

3.9 General Principles - Rule of law.

3.10 General Principles - Certainty of the law.

4.10.7.1 Institutions - Public finances - Taxation - Principles.

51.1.4 Fundamental Rights - General questions - Entitlement to rights - Natural persons.
5.3.42 Fundamental Rights - Civil and political rights - Rights in respect of taxation.

Keywords of the alphabetical index:
Tax reduction / Tax deduction.

Headnotes:

The legislator's prerogative of forming the material content of tax laws shall be balanced by consideration of
the procedural aspects of a democratic State and the rule of law.
Summary:

The principle of the rule of law and the principle which follows from it of maintaining the confidence of citizens
in the State oblige the legislator to formulate new provisions of tax laws in such a manner that «on-going
business», i.e. economic and financial business commenced under laws previously in force, is respected.
Therefore:

1. the provisions of the law must set time-limits for specific obligations imposed;

2. the provisions imposing such obligations must allow a reasonable time period before coming into force
and shall not be implemented taking into account solely economic considerations;

3. a citizen must factually commence certain economic undertakings affected by the provisions at the time
the said provisions are in force (i.e. they cannot have retrospective effect).

Since the amendments to the Law on Natural Persons Tax did not fulfil the aforementioned requirements, it
should be treated as infringing the principle of the rule of law and the principle of maintaining the confidence
of citizens in the State and in the laws created by it.

Cross-references:
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Resolutions of 29 March 1994 (K 13/94), of 24 May 1994 (K 1/94), of 18 October 1994 (K 2/94).
Languages:

Polish.
POL-1996-1-005 13-03-1996 K 11/95

a) Poland / b) Constitutional Tribunal / ¢) / d) 13-03-1996 / e) K 11/95 / f) / g) Orzecznictwo Trybunalu
Konstytucyjnego Zbiér Urzedowy (Official Digest), 1996, no. 2, item 9; Orzecznictwo Trybunalu
Konstytucyjnego (Official Digest) 1996, Vol. |, item 3 / h) CODICES (Polish).

Keywords of the Systematic Thesaurus:

3.9 General Principles - Rule of law.

5.1.3 Fundamental Rights - General questions - Limits and restrictions.

5.3.13.3 Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Access to courts.

Keywords of the alphabetical index:
Pre-trial, procedure / Dispute, settlement.

Headnotes:

Although the principle of the rule of law (Article 1 of the Constitution) includes the right of access to courts, it
does not mean that all existing limitations on access to courts are contrary to the Constitution.
Summary:

The 1995 amendments to the Law on Land Administration and Expropriation introduced a pre-court
procedure for settling disputes arising out of or in connection with the new charges for perpetual usufruct of
State-owned or municipal real estate. Disputes on setting or changing the amount of such charges are
submitted to an appeal committee of a relevant Provincial Assembly. A person not satisfied with the
committee's decision may appeal against it to a court. The Tribunal declared that such procedure for settling
disputes fully protects the rights of interested parties and gives them a right of access to a court. Therefore,
neither the principle of the rule of law nor the principle that justice be administered exclusively by the courts
were violated.

Supplementary information:

The provisions in question replaced the provision of the 1985 Law on Land Administration and Expropriation
that had been found unconstitutional by the Tribunal in its decision of 8 December 1992 (case no. K 3/92).
Cross-references:

Decision of 8 December 1992 (K 3/92), Bulletin 1993/1, 31, [POL-1993-1-004].
Languages:

Polish.
POL-1993-1-004 08-12-1992 K 3/92
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a) Poland / b) Constitutional Tribunal / ¢) / d) 08-12-1992 / e) K 3/92 / f) / g) Orzecznictwo Trybunalu
Konstytucyjnego (Official Digest), 1992, II, 75 / h) CODICES (Polish).

Keywords of the Systematic Thesaurus:

21146  Sources of Constitutional Law - Categories - Written rules - International instruments -
International Covenant on Civil and Political Rights of 1966.

2212 Sources of Constitutional Law - Hierarchy - Hierarchy as between national and non-national
sources - Treaties and legislative acts.

2215 Sources of Constitutional Law - Hierarchy - Hierarchy as between national and non-national
sources - European Convention on Human Rights and non-constitutional domestic legal
instruments.

2222 Sources of Constitutional Law - Hierarchy - Hierarchy as between national sources - The
Constitution and other sources of domestic law.

3.10 General Principles - Certainty of the law.

471 Institutions - Judicial bodies - Jurisdiction.

5.3.13.3 Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Access to courts.

Keywords of the alphabetical index:
Jurisdiction, exclusive competence.

Headnotes:

This decision relates to provisions of the law on the administration of state/public lands designated for
construction, which law operated to up-date (and in practice to increase) the fees for the perpetual
exploitation of land pursuant to a unilateral declaration of the local administrative authority.

These provisions did not specify the formal conditions under which such declarations could be issued by the
competent administrative authority. Nor did the newly-enforced law provide for the possibility of an appeal
against the administrative authority's declaration to a court.

Notwithstanding the civil nature of the perpetual exploitation of land (emphasised by the legislature), the
change effected by the new regulation had neither been negotiated nor approved by the parties concerned.

The lack of any appropriate administrative procedure of sufficient consistency and clarity to grant the persons
concerned the protection of their rights results in a frustration of people's entitlement to legal certainty, which
is one of the elements of the rule of law.

The absence of any procedure granting citizens the right to appeal against the declaration to a court was
declared to be in contradiction with the constitutional principle that justice be administered exclusively by
courts and found to be contrary to the provisions of the European Convention for the protection of Human
Rights and Fundamental Freedoms and the International Covenant of Civil and Political Rights concerning the
right of access to court.

Languages:

Polish.

POL-1993-1-002 26-01-1993 U 10/92

a) Poland / b) Constitutional Tribunal / ¢) / d) 26-01-1993 / e) U 10/92 / f) / g) Orzecznictwo Trybunalu
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Konstytucyjnego (Official Digest), 1993, I, 19 / h) CODICES (Polish).

Keywords of the Systematic Thesaurus:

1.2.2.4 Constitutional Justice - Types of claim - Claim by a private body or individual - Political parties.

1.3.5.9 Constitutional Justice - Jurisdiction - The subject of review - Parliamentary rules.

2222 Sources of Constitutional Law - Hierarchy - Hierarchy as between national sources - The
Constitution and other sources of domestic law.

3.9 General Principles - Rule of law.

4.54.1 Institutions - Legislative bodies - Organisation - Rules of procedure.

4510 Institutions - Legislative bodies - Political parties.

5.3.29.1 Fundamental Rights - Civil and political rights - Right to participate in public affairs - Right to
participate in political activity.

Keywords of the alphabetical index:
Parliamentary group, establishment / Political party, freedom / Rules of procedure, parliament, interpretation.

Headnotes:

The provision of the Rules of the Sejm specifying the minimum number of parliamentary members for a group
at 15 is an aspect of the Parliament's autonomy, granted by the Constitution to the Houses in the field of
defining their own structures and procedures. The provision is consistent with the constitutional principle of
the rule of law and with the freedom of political parties.

Limitations on the creation of a group are a consequence of the provisions of the Constitution, which operate
to ensure the effective performance of constitutional duties by the Parliament. Differentiation as between the
legal status of internal parliamentary groups does not result in an interference with the individual rights of
members of Parliament as representatives. The provision in question does not infringe on the freedom of
political parties, as the role of a Sejm member - as emphasised by the Tribunal - may be reinforced through
the exercise of a free mandate as well as by freedom of political action.

On a point of form, this interpretation of the provision does not indicate that it is contrary to the provisions of
the law on the duties and rights of members of the Sejm and of the Senate, which include the right of the
members of Parliament to form and join groups. Moreover, the Rules of the Sejm, being a law based directly
on the Constitution and serving to supplement its provisions, may determine the arrangement of the groups in
the Sejm in a manner consistent with that envisaged in the Constitution, providing always that such Rules do
not exceed the limits of Parliament's powers.

Languages:

Polish.
POR-2002-3-009 19-12-2002 509/02

a) Portugal / b) Constitutional Court / ¢) Plenary / d) 19-12-2002 / e) 509/02 / f) / g) Diario da Republica
(Official Gazette), 36 (Series I-A), 12.02.2003, 905-917 / h) CODICES (Portuguese).

Keywords of the Systematic Thesaurus:

3.5 General Principles - Social State.
3.9 General Principles - Rule of law.
3.1 General Principles - Vested and/or acquired rights.
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3.17 General Principles - Weighing of interests.

3.19 General Principles - Margin of appreciation.

452 Institutions - Legislative bodies - Powers.

5227 Fundamental Rights - Equality - Criteria of distinction - Age.

5.3.1 Fundamental Rights - Civil and political rights - Right to dignity.

54.18 Fundamental Rights - Economic, social and cultural rights - Right to a sufficient standard of living.

Keywords of the alphabetical index:

Social protection systems / Income, guaranteed minimum, beneficiary, difference in treatment / Integration
income.

Headnotes:

The principle of respect for human dignity, which is embodied in Article 1 of the Constitution and which is
derived also from the idea of the democratic state based on the rule of law, mentioned in Article 2 and again
in Articles 63.1 and 63.3 of the Constitution (which guarantees everyone the right to social security and
requires the social security system to protect citizens in all situations in which the means of subsistence or the
capacity to work have been lost or impaired), implies recognition of the right to or guarantees of a decent
minimum income.

In implementing the right to a decent minimum income, Parliament enjoys the independence freedom,
required to choose the appropriate instruments for that purpose. It can shape them according to
circumstances and its own political criteria. In the instant case, Parliament might perfectly well take the view
that, in relation to young people, the solution adopted should not be to make a grant - and, in particular, not to
extend the scope of the social integration income - but to provide other benefits, in cash or in kind, such as
study or training grants or apprenticeship wages (at least when they are linked to social integration schemes).
The important thing, however, is that Parliament's choice should guarantee the right to a decent minimum
income with a minimum of legal efficacy in all cases.

Summary:

The President of the Republic requested a review of the constitutionality of a provision contained in a
parliamentary decree which had been submitted to him for promulgation as a law. This text abolished the
guaranteed minimum income provided for under the legislation in force and created the social integration
income. The doubts with regard to constitutionality concerned the article determining who was entitled to the
social integration income, since, according to the legislation in force, persons aged 18 or over were entitled to
the minimum income, whereas the new text guaranteed the right to the social integration income only to
persons aged 25 or over.

The point at issue was whether, by replacing the entire guaranteed minimum income scheme with the social
integration income scheme, Parliament could generally deprive persons of under 25 years of age of the rights
which they had previously enjoyed, without any constitutionally based ground justifying such discrimination in
relation to persons aged 25 or over. The distinction according to age established by the provision in question
was permissible only if it was not arbitrary, in other words if it was justified on reasonable grounds.
Consequently, Parliament was not prohibited from making such a distinction if age could be regarded as an
important factor for the adoption of other instruments as an alternative to the social integration income. If so, it
would be necessary to put forward certain specific aims which it was hoped to achieve in relation to the 18-25
age group, i.e. a particular concern with regard to their integration in the world of work.

It seemed reasonable to assume that priority should be given to preparing young people for full integration in
social life, with the emphasis on vocational training, apprenticeship and creation of the conditions for helping
them to find their first job, especially as, under the terms of Article 70.1.b of the Constitution, "young people
[...] shall receive special protection so that they may enjoy their economic, social and cultural rights", in
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particular with respect to "access to a first job, work and social security". That constituted a sufficient
constitutional guarantee for the rules applied to them to reflect positive discrimination in this area.

The main question was whether there was a constitutional guarantee of a decent minimum income. A
distinction needed to be drawn, however, between recognition of a right not to be deprived of what was
regarded as essential to maintain the income required for a decent subsistence minimum, and recognition of
a right to ask the state to ensure that minimum, particularly by means of allowances, as suggested by
German legal theory and case-law. According to the latter, "the principle of human dignity and the principle of
the welfare state give rise to a claim to benefits necessary to ensure subsistence". A guaranteed subsistence
minimum included "sufficient welfare benefits", in accordance with the legislation on social welfare, in other
words "the state is obliged to guarantee destitute citizens, by means of welfare benefits, the minimum
conditions needed to live in a manner consistent with human dignity" (BverfGE, 82, 60 (85)).

According to the case-law of the Portuguese Constitutional Court, once the state had accomplished (fully or
partly) the tasks imposed on it by the Constitution with a view to implementation of a social right, constitutional
observance of that right was no longer only a positive obligation, but also a negative obligation. The state that
was obliged to take action to realise the social right must now refrain from jeopardising the implementation of
that right.

Generally, legal writers agreed on the need to strike a balance between the stability already achieved in the
area of legislative implementation of social rights and Parliament's freedom of adaptation. To strike this
balance it would be necessary to distinguish between the different situations arising. In cases where the
Constitution contained a sufficiently precise and concrete order to legislate, Parliament's scope of freedom to
reduce the level of protection already achieved was necessarily very limited, because it would only be able to
do so to the strict extent that the desired legislative change did not result in unconstitutionality by omission. In
other circumstances, however, the rule against reducing the level of protection of social rights could only
operate in borderline cases, because if democratic alternation of power was to be regarded as more than a
purely theoretical concept, it must entail the reversibility of political and legislative choices, even if they were
fundamental choices.

In the instant case, there would no longer be any point in considering the question of a prohibition on reducing
the level of protection if the conclusion were to be reached that the right to a decent minimum income was
guaranteed by the Constitution and that there were no other instruments which could do so with a minimum of
legal efficacy. Otherwise there would, after all, be a case of unconstitutionality through violation of that right,
independently of the substance of the legislation previously in force. It was important, therefore, to see exactly
what the Constitution stated with regard to the right to a decent minimum income.

The question of whether the substance of the right was reduced to the point of infringing the principle of
equality was conceptually independent of the prohibition on reducing the level of protection, because it would
be considered mainly in terms of the close links between the different situations regulated by the decree in
question, and not in terms of a comparison between the treatment which would be applied to them in future
and the treatment applied under the rules still in force.

Parliament enjoyed freedom of adaptation in choosing the appropriate instruments for implementing the right
to a decent minimum income. It could decide on the "means and amount of assistance", without prejudice to
an "essential minimum" which it would always have to provide. This freedom stemmed from the democratic
principle which presupposed the possibility of making choices giving a meaning to pluralism and democratic
alternation of power, albeit within the limits laid down by the Constitution. Here, it was necessary to strike a
balance between the two pillars on which, according to Article 1 of the Constitution, the Portuguese Republic
was founded: on the one hand, human dignity, and on the other, the will of the people expressed through
elections.

However, the existing legal instruments, whose specific aim was to promote the integration of young people in
working life or professional training, conferred no rights on the destitute and did not give young people proper
access to the programmes they contained. The provision under review therefore violated the minimum
content of the right to a decent minimum income. This right derived from the principle of respect for human
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dignity, which, in turn, was recognised by Article 1 of the Constitution and which also derived from the idea of
the democratic state based on the rule of law mentioned in Article 2 of the Constitution and again in Articles
63.1 and 63.3 of the Constitution.

In short, the Constitutional Court found the provision to be unconstitutional on the grounds that it violated the
right to a decent minimum income inherent in the principle of respect for human dignity.
Supplementary information:

In theory, the question of a prohibition on reducing the level of protection does not arise solely in relation to
social rights. On the contrary, the French Constitutional Council introduced the idea of a "standstill effect” with
a decision given in the field of fundamental freedoms (Decision DC 83-165 of 20 January 1984), in which it
held that the total repeal of an act in this field was not possible unless it was replaced by another offering
comparable guarantees of efficacy. It was only much later (DC 90-287 of 16 January 1991) that the
Constitutional Council recognised that this standstill effect might also be applicable in the area of economic
and social rights, despite legal writers' reservations about its scope.

The present judgment by the Constitutional Court stresses that, in 1988, the European Parliament declared
itself in favour of establishing in all the member states a guaranteed minimum income to help ensure that the
poorest citizens are integrated into society (Official Journal of the European Communities, no. C 262 of 10
October 1988, p. 194); refers to point 10 of the Community Charter of the Fundamental Social Rights of
Workers; and notes that, in 1992, the European Council approved Recommendation no. 92/441/EEC on
common criteria concerning sufficient resources and social assistance in social protection systems.

In addition to the case-law of the German Constitutional Court (Decision of 18 June 1975 - BVerfGE 40, 121
(134)), the present judgment is also based on Portuguese constitutional case-law, which is gradually
recognising, albeit indirectly, a guaranteed right to a decent minimum income or a subsistence minimum,
either in connection with the adjustment of occupational injury pensions (Judgment no. 232/91), or in
connection with the exemption from attachment of certain social allowances (Judgments nos. 349/91, 411/93,
318/99, 62/02 and 177/02).

Languages:

Portuguese.

POR_2001 _3_003 24-10-2001 470/01

a) Portugal / b) Constitutional Court / ¢) Third Chamber / d) 24-10-2001 / e) 470/01 / f) / g) / h) CODICES
(Portuguese).

Keywords of the Systematic Thesaurus:

3.9 General Principles - Rule of law.

3.10 General Principles - Certainty of the law.

5.2.1.1 Fundamental Rights - Equality - Scope of application - Public burdens.

5.4.5 Fundamental Rights - Economic, social and cultural rights - Freedom to work for remuneration.

Keywords of the alphabetical index:

Claim, preferred / Claim, in respect of wages / Wage, right / Vessel, impounding / Confidence in the law,
principle / Wage, unpaid / Wage, discrimination.

Headnotes:
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Creditors' ranking for payment of their claims out of the proceeds of the sale of a specific item of property - a
vessel - must be determined in accordance with Article 578 of the Commercial Code.

The solution resulting from application of Article 578 is not arbitrary, nor does it lack sufficient objective
foundation. It reflects the priority given to payment of docking and moorage fees over claims in respect of
wages. These fees correspond to services and costs attributable to keeping a vessel in a harbour and are
inherent in its normal use. This legislation is also consistent with the principle that Portugal is a democratic
state based on the rule of law, enshrined in Article 2 of the Constitution, in particular as regards the rule of
law, together with the principle of confidence in the law.

Summary:

Six Ukrainian nationals, in their capacity as the crew of the vessel "Lanzheron”, which had docked in a
Portuguese harbour and had been impounded, had filed claims for overdue wages, on the basis of their
employment contracts, against the company Old Navy Lda., seizure and sale of whose property had been
ordered.

In this specific case the Constitutional Court was asked to decide whether, regarding certain preferential
claims on the vessel, the provisions of Article 578.4 and 578.6 of the Commercial Code (included in the
chapter on "Creditors' preferential claims and mortgages") were constitutional. The applicants argued that, as
a general rule, there must be strict equality between a ship's crew and all other employees. They also
maintained that, in comparison with all other claims deriving from employment contracts held by other
employees also subject to specific working arrangements, the system provided for in these paragraphs of the
Commercial Code did not allow strict equality.

The Constitutional Court noted that, as a result of the ranking determined in Article 578 of the Commercial
Code, sums due to the harbour authority in respect of docking and moorage fees took precedence over
crews' claims in respect of wages. These sums, on which the law conferred a payment preference, were
intended as remuneration for use of public property - harbour facilities - and were a direct consequence of
normal use of the property - the vessel - against which a lien was granted. This system, which had the result
of giving this tangible guarantee precedence over that deriving from either the Civil Code or the Commercial
Code in respect of debts arising from employment relations, put into practice certain principles underlying the
civil-law provisions governing the ranking of claims: first, the priority given to certain preferential claims of
public authorities; second, the principle whereby certain expenses incurred for the maintenance or use of the
property against which the lien was granted must be paid first, taking precedence over other preferential
claims.

The Court consequently found that the legislation under consideration was not unconstitutional. This decision
endorsed the priority given to payment of certain docking and moorage fees and expenses incurred by a
harbour authority over crews' claims in respect of wages. Since the general principle that employees'
wage-related claims took absolute precedence did not exist in Portuguese law, there was no inequality that
might be reprehensible from a constitutional standpoint between members of a ship's crew and all other
workers.

Languages:

Portuguese.

POR-2001-2-001 02-05-2001  187/01

a) Portugal / b) Constitutional Court / ¢) Plenary / d) 02-05-2001 / e) 187/01 / f) / g) Diario da Republica
(Official Gazette), 146 (Serie Il), 26.06.2001, 10492-10506 / h) CODICES (Portuguese).

Keywords of the Systematic Thesaurus:

3.9 General Principles - Rule of law.
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3.16 General Principles - Proportionality.

3.20 General Principles - Reasonableness.

51.3 Fundamental Rights - General questions - Limits and restrictions.
5.2 Fundamental Rights - Equality.

5.2.1.2.1 Fundamental Rights - Equality - Scope of application - Employment - In private law.

5.3.39.3 Fundamental Rights - Civil and political rights - Right to property - Other limitations.

54.4 Fundamental Rights - Economic, social and cultural rights - Freedom to choose one's profession.
545 Fundamental Rights - Economic, social and cultural rights - Freedom to work for remuneration.

Keywords of the alphabetical index:

Property, private, right / Enterprise, private / Profession, freedom to choose / Drug, pharmaceutical /
Pharmacy, transfer / Pharmacist, profession / Pharmacy, ownership / Health, protection / Proportionality,
definition.

Headnotes:

The freedom to choose one's occupation or type of work, which is enshrined in Article 47.1 of the Constitution,
is a personal right - not just a guarantee or a basis of economic activity - which consists not only of the
negative "right of defence" but also of a positive dimension in relation to the "right to work". Another aspect of
the freedom to exercise an occupation is that it must be understood broadly in the sense that, while an
occupation (such as that of pharmacist) may be exercised either on a self-employed basis or for an employer,
and while both ways of exercising an occupation are important, the choice of one or the other way is itself
protected as part of the right established in Article 47.1 of the Constitution.

If this view is taken of the occupation of pharmacist, characterising it as an independent profession (although
this should not be incompatible with viewing pharmacists also as shopkeepers), the pharmacy premises
consist essentially of the resources and assets, both material and non-material, which permit the
establishment and exercise of that occupation - including the performance of quality and toxicity controls on
products supplied, manual preparation and the lawful public sale of medicines. That a certain training and
certain skills are required in order to be able to exercise the occupation is therefore no more than a
professional safeguard. Legal restrictions, be they on access to pharmacy ownership or on the operation of a
pharmacy as a business concern, are legitimate as restrictions laid down "in the public interest" or "inherent in
the capacity" required of pharmacists.

Since in principle the legislative right to impose conditions on or restrict the exercise of the fundamental rights
concerned is unquestionable, it follows that legal regulations conditioning or restricting access to a certain
activity or occupation, or to private economic enterprise in a given field, are not unconstitutional unless they
can in no way be justified by the specific terms of Articles 47.1 and 61.1 of the Constitution (the latter of which
relates to private economic enterprise) or unless they exceed the general limits laid down in Articles 18.2 and
18.3 of the Constitution for legal measures restricting fundamental rights, freedoms and guarantees, namely:

- the requirement that restrictions be necessary and proportionate;
- the requirement that they be general, abstract and non-retroactive;
- the requirement that they respect the essential content of the constitutional principle establishing the right.

In the case at issue, there is no doubt that the restrictions challenged are general, abstract and
non-retroactive. Further, it appears unlikely that the essential content of the freedoms referred to above is
infringed by the placing of restrictions, in the form of qualification requirements, on the choice and exercise of
the occupation of self-employed pharmacist and pharmacy owner. From the point of view of freedom to
choose an occupation, then, it also needs to be ascertained whether the restrictions introduced by the legal
rules in question can be deemed to be necessary and proportionate.
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Today, the legal notion of proportionality, in the broad sense, severely limits the exercise of public authority, to
the advantage of personal rights and freedoms. In various decisions, the Portuguese Constitutional Court,
too, has already recognised and applied the principle of proportionality, frequently referring to it when
examining criminal laws or laws of another kind which made rights subject to conditions or restrictions. As
regards restrictions placed on rights, freedoms and guarantees, the proportionality requirement is inherent in
Article 18.2 of the Constitution. Yet, as a general principle limiting the exercise of public authority,
proportionality may be based upon the general principle of the rule of law. There need to be limits which take
account of the relationship between public authorities' aims and measures. Legislators and government must
adapt their proposals for action to their stated aims, rather than determine which measures they consider to
serve no purpose or to be overly restrictive. Moreover, the principle of proportionality, in its broad sense, can
be broken down analytically into three requirements linked to this relationship between measures and stated
aims: the need to adapt the means to the ends, the requirement that the means be necessary or essential,
and proportionality in the strict sense, implying a "just measure".

On consideration of the various aims which the legislator hopes to achieve by means of the regulations
whereby pharmacy ownership is reserved for pharmacists and by making it impossible to regard a pharmacy
separately from its technical management, it can be concluded that these regulations are neither
inappropriate nor unhelpful to the pursuit of these aims. This is true, firstly, of the aims of pharmaceutical
activities, since it can reasonably be deduced that these arrangements not only favour the aims of public
health, the public interest and pharmacists' professional and ethical independence, but do so more
specifically, comprehensively or easily than could any provisions allowing for pharmacies to be freely owned.
It is obviously also true of aims which are directly linked to pharmacy ownership - such as the conscientious
performance of duties, the owner's or manager's ethical obligations and responsibilities and keeping in check
concentrations of ownership in the field of sale of pharmaceutical drugs.

Having examined the cited grounds, it can be concluded that the principles of indivisibility and of reserving
ownership for pharmacists are not unreasonable. It can therefore be declared that these arrangements do not
contravene the principle of proportionality (or "avoiding excess") - in particular when this principle is combined
with the right to property or the freedom to exercise an occupation - as applicable even to restrictions on
rights, freedoms and guarantees. Accordingly, as regards the legislator's stated aim of serving the public
interest, these restrictions cannot be deemed to be inappropriate, unhelpful or disproportionate, and there is
consequently no contravention of the principle of equality.

Summary:

The ombudsman applied for two legislative provisions reserving ownership of pharmacies for pharmacists to
be declared unconstitutional. The applicant argued, first, that the legal consequence of these provisions was
to place restrictions on the right to private property, which is enshrined in Article 62.1 of the Constitution; and
second, that reserving pharmacy ownership for pharmacists was an exclusive business privilege which could
not be justified on grounds of public health, since the law, which stipulated that a pharmacy's technical
management must be supervised by a pharmacist responsible for the preparation of pharmaceuticals and for
the public sale or distribution of medicines or medicinal products, and established the principle of pharmacists'
independence for practical purposes, already adequately guaranteed public health protection.

On examination of the purpose of the rules in question and the grounds given for the application, it can be
concluded that the principal aim of the application was to obtain an examination of the constitutionality of the
rule reserving ownership of pharmacies serving the public for individual pharmacists or to commercial
partnerships of pharmacists. The other provisions contested were secondary, or were designed to allow for
the hypothetical case where the legal restrictions suddenly lapsed, because a pharmacy was acquired by a
non-pharmacist, with undesirable consequences. In addition, the fact that these rules predated the entry into
force of the Constitution in no way affects this viewpoint since, according to the application, they were
substantively unconstitutional.

The claims of unconstitutionality were therefore as follows:
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1. restriction placed on the freedom to transfer property (in breach of Article 62 of the Constitution);
2. restriction placed on the right to private economic enterprise (in breach of Article 61 of the Constitution);
3. breach of the principle of equality (a breach of Article 13 of the Constitution);

4. restriction placed on the freedom to choose one's occupation (in breach of Article 47.1 of the
Constitution);

5. breach of the principle of proportionality (a breach of Article 18.2 of the Constitution).

The judgment opened with a brief summary of the basis of Portuguese legal provisions in this area,
mentioning their history and conformity with international standards. The tradition whereby pharmacy
ownership is reserved for pharmacists and the indivisibility in principle of ownership and technical
management have been established in the Portuguese legal system since at least the 1830s. Similarly, in
other European countries where pharmacies can be privately owned, ownership is most frequently reserved
for pharmacists (either directly or through a company). A notable exception is the "liberal" United Kingdom
model, under which anyone (including the companies which operate leading chain stores) may acquire a
pharmacy.

In the framework of this abstract ex post facto review, the judgment concluding that the legal provisions in
question were not unconstitutional obtained ten votes in favour, with two against.
Supplementary information:

In Judgment no. 76/85 the Constitutional Court had previously examined the constitutionality of a number of
the provisions in question in relation to property rights and freedom of private economic enterprise. In doing
so, it had taken account of the principle of equality and the obligation to adhere to the rule of collective
acquisition of the principal means of production and the principle of the elimination of monopolies and of
excessively large estates. At the time of the first revision of the Constitution, this obligation had been
incorporated into Article 290.f. In that previous judgment, the Constitutional Court had concluded, with three
dissenting votes, that the rules in question were not unconstitutional, so none of them were declared
unconstitutional.

The present application for a ruling of unconstitutionality raised the following issues: first, the constitutionality
of the rules contested and, second, the constitutionality of the rules restricting the transfer of pharmacy
operation and the gift of pharmacies (these rules are another consequence of the restrictions placed on
pharmacy ownership in the provisions already considered).

The subject of this application, and the majority of the questions of constitutionality which it raised, therefore
partially overlapped with the issues resolved in Judgment no. 76/85. Nonetheless, where a judgment has
previously been delivered dismissing a claim of unconstitutionality, the court can again rule on the same
subject, whether the judgment was given as part of an ex post facto or a preventive review. In this regard,
there was nothing to prevent an examination of the legal rules claimed in the present case to be
unconstitutional, although the court had already issued one ruling on their constitutionality.

Languages:

Portuguese.

POR-1997-2-004 25-06-1997  444/97

a) Portugal / b) Constitutional Court / ¢) Plenary / d) 25-06-1997 / e) 444/97 | f) | g) Diario da Republica
(Official Gazette), 167 (Series Il), 22.07.1997, 8780-8790 / h) .

Keywords of the Systematic Thesaurus:
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1.35.5 Constitutional Justice - Jurisdiction - The subject of review - Laws and other rules having the
force of law.

3.10 General Principles - Certainty of the law.

5.2 Fundamental Rights - Equality.

5.3.38 Fundamental Rights - Civil and political rights - Non-retrospective effect of law.

Keywords of the alphabetical index:
Amnesty / Political crime / Terrorism, amnesty / Law, general application / Judicial system, self-correction.

Headnotes:

The legal notion of amnesty consistently raises two problems:

1. Is it a legislative act generating standards forming an integral part of the system of the rule of law and, as
such, subject to the jurisdiction of the Constitutional Court?

2. Should the question of the constitutionality of the purposes of an amnesty be examined in relation to the
State's aims as a whole or solely in relation to the specific aims of criminal policy?

The theories of exemption and of just cause properly linked amnesty with theories of law and the rule of law
by defining the many forms of pardon such as self-correction of the judicial system (Selbstkorrektur der
Gerechtigkeit in Jehring's famous phrase) and by explaining how exemption from the law may serve the
purposes of the rule of law. If a just cause does exist, then any amnesty may be given general effect;
therefore the scope of the law of amnesty is general not only in the sense that it defines the relevant facts by
means of generic categories but also in the sense that, where there is a just cause, the amnesty has a
general nature (and therefore is a substantive law) because by the same token it is a rational proposition and
hence capable of being given general effect.

The argument that the law of amnesty (whose constitutionality, in terms of reasons and rationale must be
weighed against the principle of equality) presupposes an exemption from legal sanction is compatible with
the «autonomy» of the power to «grant amnesties and general pardons» in relation to the power to «legislate
on all matters» (according to the terms of the Portuguese Constitution). Moreover, even though the principle
of equality is applicable to the law of amnesty, such an application is nevertheless compatible with the
inevitable inequality of always judging the facts in terms of the legal sanction (which is general and, in theory,
the subject of the amnesty).

The terms of an amnesty automatically suspend the application of a provision of the criminal law in relation to
part of the facts provided for in the criminal norm. The extent of this part depends, above all, upon the fact that
the amnesty is temporary and is related to its original circumstances. Nevertheless, this does not mean that
all circumstances are temporary. Only some have to be temporary, in order to avoid unequal treatment
between facts preceding and subsequent to the amnesty.

Further, it is necessary to indicate the grounds for granting amnesty - explaining the advisability of the legal
act of pardon as a whole - as well as the grounds for each provision contained in the act of pardon.
Substantive unconstitutionality could affect only each individual provision of the law of amnesty (even though
the question of unconstitutionality may be derived from the whole body of circumstances specific to the
pardoned acts).

Summary:
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In this case, the Constitutional Court was required to rule on the decision of a criminal court, which had
refused the application of Act no. 9/96 of 2 March on the grounds of unconstitutionality. This Act had
pardoned politically motivated offences committed between 27 July 1976 and 21 June 1991 and had been
approved by a majority of deputies in the Assembly of the Republic in the exercise of its power to «grant
amnesties» embodied in Article 164, as part of its «political and legislative powers».

The Act on amnesty had been initiated (in the form of a bill) by the Government re-echoing, inter alia, the
President of the Republic's address to the Assembly on this matter in which he had emphasised that this was
the second opportunity to approve an amnesty aimed at the political resolution of the case known as Caso
Frente de Unidade Popular / Forgas Populares 25 de Abril. (FUP/FP 25 DE ABRIL was a semi-clandestine,
leftist organisation which advocated the use of violence to establish a people's revolutionary regime. One of
its members, and perhaps its leader, was Otelo Saraiva de Carvalho, the military commander of the coup
d'Etat of 25 April 1974 and a former candidate for the post of President of the Republic.)

Two grounds had been invoked during the legislative procedure concerning Act no. 9/96 to justify the
amnesty. First, the amnesty sought to rectify the law, since the legal complexity of Caso FUP/FP 25 de Abril
made a judicial solution extraordinarily difficult. Second, the amnesty aimed to promote peace after a
historical period of politically motivated violence, and such an amnesty had long been advocated in order to
consolidate democracy and to foster political stability and social peace.

However, the constitutionality of the above-mentioned bill had immediately been challenged in the Committee
on Constitutional Affairs, Rights, Freedoms and Guarantees of the Assembly of the Republic, on the basis of
three legal arguments:

a. the text only allowed for the amnesty of certain crimes, committed in a particular period, within the context
of a particular terrorist organisation and therefore violated the principle of equality established by Article
13 of the Constitution;

b. the crimes concerned (armed robbery, kidnapping, holding persons against their will and even murder
and similar crimes) were not amenable to amnesty;

c. the law related to a single terrorist organisation, whose members would thus receive privileged treatment
because of their political and ideological beliefs - contrary to the explicit provision of Article 13.2 of the
Constitution.

However, the (left-wing) majority of this Committee and also the plenary session of the Assembly of the
Republic decided that this bill was indeed constitutional. The legal argument used in the parliamentary debate
reflected the controversy prevalent throughout the development of Portugal’s legislation and case law on
amnesties. The Constitutional Court considered all these points in detail and unanimously concluded that the
amnesty Act concerned was constitutional.

The Constitutional Court decided that the Law no. 9/96 on amnesty does not violate the Constitution.
Supplementary information:

The Constitutional Court had already settled several questions of unconstitutionality in the numerous criminal
proceedings arising from Caso FUP/FP 25 de Abril. Furthermore, in its Judgement 184/86 (published in the
Official Gazette, Diario da Republica, Series Il, of 21.05.1996) - which had been considered in plenary
assembly since the decision also concerned the powers of the Constitutional Court itself in relation to other
courts - it had had cause to reaffirm its previous case-law on the unconstitutionality of certain standards of
criminal procedure, concerning in particular appeals on grounds connected with the facts of a case.
Languages:

160



Conference on the Role of the Constitution in Building a State Governed by the Rule of Law, Baku, 11-12.11. 2005

Extracts from the CODICES database
of the Venice Commission - www.CODICES.coe.int

Portuguese.

POR-1997-1-001 08-01-1997  1/97

a) Portugal / b) Constitutional Court / ¢) Plenary / d) 08-01-1997 / e) 1/97 / f) / g) Diario da Republica (Official
Gazette), 54 (Series I-A), 05.03.1997, 966-987 / h) CODICES (Portuguese).

Keywords of the Systematic Thesaurus:

1.34.2 Constitutional Justice - Jurisdiction - Types of litigation - Distribution of powers between State
authorities.

3.4 General Principles - Separation of powers.

3.10 General Principles - Certainty of the law.

457 Institutions - Legislative bodies - Relations with the executive bodies.

5.2 Fundamental Rights - Equality.

5.4.2 Fundamental Rights - Economic, social and cultural rights - Right to education.

Keywords of the alphabetical index:

Entrance examination, university / Quota / Reserved administrative powers / Powers, separation and
interdependence, principle.

Headnotes:

The idea of «general powers reserved for the administration» is not in keeping with the meaning currently
given to the principles of the rule of law and of the separation and interdependence of powers; nor does this
ensue from the text of the Constitution. Under the Constitution, the general principle of the separation and
interdependence of powers establishes a rationale of co-operation and co-ordination between State powers
and bodies.

Although the Constitution assigns the key elements of the executive function to the Government as the
highest organ of public administration, areas which may be the subject of administrative activity (eg issuing of
the regulations needed to implement laws) may also be the subject of a law passed by the Assembly of the
Republic.

The Constitution does not uphold the argument that the administration has «reserved powers in respect of
specific functional matters» since the assignment of a specific field of action to the executive, as a corollary of
the separation and interdependence of the organs of supreme authority, does not imply that certain matters
are reserved originally and absolutely for the executive; it simply implies the power to choose from among
several possible decisions, in an area not dealt with in detail in parliamentary legislation.

«MalBnahmegesetze» (laws not making general provisions but dealing with special individual cases) are not
necessarily at variance with the separation of powers because of their form (ie the fact that they are not
abstract and general in nature), although - like any other law - they can violate the principle of equality.
Summary:

The case concerns an application for prior scrutiny of constitutionality made by the President of the Repubilic,
who argued that the provisions in question could have an adverse retrospective effect on the rules governing
the national university entrance examination for the 1996/1997 academic year, through the creation of
additional places for specific individuals by the Assembly of the Republic.

The provisions in question were contained in a decree submitted to the President of the Republic for
enactment in the form of a law, having been approved with the support of all parliamentary opposition parties
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and notwithstanding the opposition of the deputies of the Socialist Party (the party in government, which,
however, has only a relative majority).

The President of the Republic stated as the first ground of his application the principle of the separation and
interdependence of powers, laid down explicitly in Article 114 of the Constitution. He submitted several
possible arguments:

a. the Assembly of the Republic could be regarded as encroaching, by way of legislation, on core
administrative functions;

b. independently of the idea of «general powers reserved for the administration», the Assembly of the
Republic could be regarded as having encroached on the area of administrative powers which the
Constitution assigns specifically to the Government, thus violating the principle of the separation and
interdependence of powers, which represents both a constitutional guarantee of the powers reserved
specifically for the administration and the imposition of functional limits on the legislature;

c. the Assembly of the Republic could be regarded as having violated the principle of the separation and
interdependence of powers because, without an adequate legal basis and without prior legal authority, it
generated a crisis in the Government's constitutional function as the highest organ of public
administration.

The President's second complaint concerned a possible violation of the principle of equality since the
provisions under scrutiny seemed to establish situations of advantage and discrimination, without an
adequate substantive basis.

Lastly, the President of the Republic alleged a possible violation of the principle of the protection of the trust
and legitimate expectations of citizens as a corollary of the principle of the democratic state governed by the
rule of law since there would be retrospective application of special rules.

In its final decision, the plenary assembly of the Constitutional Court ruled that the provisions under scrutiny
were not unconstitutional with reference to the principle of the separation and interdependence of the organs
of supreme authority, but that the first two articles of the decree concerned were unconstitutional because,
taken together, they conflicted with the principles of legal certainty and equality (particularly the principle of
equality of access to higher education). As a result, it also ruled that the other provisions of this decree were
unconstitutional.

Supplementary information:

Several judges issued a dissenting opinion on some of the questions of unconstitutionality.

The constitutional provisions referred to were Articles 114, 185 and 202 of the Constitution (separation and
interdependence of organs of supreme authority, definition of the Government, administrative powers of the
Government respectively) and in particular - since they were referred to explicitly in the final decision - Articles
2, 13 and 76 of the Constitution (democratic state based on the rule of law, principle of equality, university and
access to higher level education respectively).

Languages:

Portuguese.

POR-1994-3-015 28-09-1994  520/94

a) Portugal / b) Constitutional Court / ¢) Second Chamber / d) 28-09-1994 / e) 529/94 / f) | g) Diario da
Republica (Official Gazette) (Series 1), 20.12.1994 / h) .

Keywords of the Systematic Thesaurus:
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3.9 General Principles - Rule of law.
4743 Institutions - Judicial bodies - Organisation - Prosecutors / State counsel.
5.2 Fundamental Rights - Equality.

5.3.13.3 Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Access to courts.

53.13.19  Fundamental Rights - Civil and political rights - Procedural safeguards, rights of the defence and
fair trial - Equality of arms.

Keywords of the alphabetical index:
Civil procedure.

Headnotes:

The right of access to the law and to the courts laid down in the Constitution requires efficient and effective
judicial protection.

The right of access to the courts derives from the principle of a democratic State governed by the rule of law
(and consequently also from the principle of equality) and entails in order to guarantee a fair trial the
principles of the equality of the parties and of the inter partes procedure.

Summary:

A constitutional appeal was referred to the Court by a member of the public who submitted that the provision
of the Code of Civil Procedure establishing a difference of position between the «party» represented by the
public prosecutor (i.e. the State) and the other «party» in respect of 6nus impugnagédo especificada (the facts
not contested by one party are considered to be proven, unless the party in question is public prosecutor)
violated the on the right of access to the law and to the courts as well as the principle of equality of the
parties in civil proceedings and Article 6 ECHR.

The Court maintained that the duties and the status of the prosecuting authorities justified their exemption
from the rule that uncontested facts were considered to be proven. The aforementioned discrimination was
therefore neither arbitrary nor unjustified.

Supplementary information:

Most of the Court's huge body of case-law on procedural safeguards concerns criminal procedure.
Languages:

Portuguese.

POR-1993-1-007 10-03-1993 174/93
(date
incorr.)

a) Portugal / b) Constitutional Court / ¢) Plenary / d) 10-03-1993 / e) 174/93 (date incorr.) / f) / g) Acorddos
do Tribunal Constitucional (Official Digest), Vol. 24, 57-175/ h) .

Keywords of the Systematic Thesaurus:

3.7 General Principles - Relations between the State and bodies of a religious or ideological nature.
52.2.6 Fundamental Rights - Equality - Criteria of distinction - Religion.
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5.3.18 Fundamental Rights - Civil and political rights - Freedom of conscience.
5.3.20 Fundamental Rights - Civil and political rights - Freedom of worship.
5.4.1 Fundamental Rights - Economic, social and cultural rights - Freedom to teach.

Keywords of the alphabetical index:
Concordat / School, non-religious / Education, religious / Religion, compulsory subject.

Headnotes:

The principle of the separation of state and church is enshrined in the Constitution as part of freedom of
religion; the state must therefore remain neutral in religious matters. It must not act in a sectarian manner, nor
even give itself the right to organise education and culture along religious lines or to organise and support
denominational state education. In other words, a democratic state governed by the rule of law may not
impose a particular theory of humanity, the world and life on its citizens.

The principles of the separation of state and church and non-denominational state education must not,
however, preclude all co-operation between the state and churches or other religious communities. The state
even has a responsibility to engage in such co-operation, in view of the positive dimension of religious
freedom and its duty to co-operate with parents in the education of their children, but must do so within the
limits imposed by the principles of state religious neutrality and non-denominational state education.

Although Catholic religion and moral standards are taught as a school subject by primary school teachers
themselves, this is not the state's responsibility, despite a symbolic value that might suggest otherwise. First,
the subject is taught only by those teachers who agree and have been nominated by the church; second,
such instruction is not wholly prohibited by the principle of separation; finally, it does not require the teacher in
question to impart a particular theory of humanity, the world and life based on the principles of the Christian
faith in the teaching of other subjects.

The teaching of Catholic education, moral standards and religion, which is part of the teacher training
syllabus, is an optional subject for which the Catholic Church is responsible, and its inclusion in the syllabus
does not have to be approved by the relevant organs of each training college.

Summary:

A group of national MPs asked the Constitutional Court to declare a number of legal rules set out in two
Government orders (Portaria no. 333/86 of 2 July and Portaria no. 831/87 of 16 October) unconstitutional,
with universal binding force, on the grounds of an alleged violation of several provisions of the Constitution,
particularly the constitutional principle of the separation of church and state, owing to:

a. the teaching of Catholic religion and moral standards as a school subject by primary teachers
themselves;

b. the extension of this subject to state higher education institutions;

c. training for teachers in the teaching of Catholic religion and moral standards, the inclusion of such training
among lecturers' duties and their appointment by the state on the proposal of the Catholic Church.

By 7 votes to 6, the Court decided that the legal rules at issue were not contrary to the Constitution.
Supplementary information:

In particular, the two Government orders (Portaria no. 333/86 of 2 July and Portaria no. 831/87 of 16 October)
at issue in this judgment contain implementing provisions for Legislative Decree no. 323/83, the
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constitutionality of which had been confirmed by judgment no. 423/87, analysed above [POR- 1987-R-001].
Languages:

Portuguese.

ROM-1998-2-002 16-10-1997 394/1997 Decision on an objection alleging the
unconstitutionality of the provisions of Law no.
3/1974 on the press

a) Romania / b) Constitutional Court / ¢) / d) 16-10-1997 / e) 394/1997 / f) Decision on an objection alleging
the unconstitutionality of the provisions of Law no. 3/1974 on the press / g) Monitorul Oficial al
Roméniei(Official Gazette), 46/02.02.1998; Curtea Constitutionala, Culegere de decizii si hotarari 1998
(Official Digest), 355, 1998 / h) CODICES (French).

Keywords of the Systematic Thesaurus:

5.1.3 Fundamental Rights - General questions - Limits and restrictions.

5.3.1 Fundamental Rights - Civil and political rights - Right to dignity.

5.3.21 Fundamental Rights - Civil and political rights - Freedom of expression.

5.3.22 Fundamental Rights - Civil and political rights - Freedom of the written press.

5.3.31 Fundamental Rights - Civil and political rights - Right to respect for one's honour and reputation.

Keywords of the alphabetical index:
Human dignity, violation / Media, press law, violation, definition / Offence, classification / Insult / Defamation.

Headnotes:

The rule-making, social and political content of Law no. 3/1974 (Press Act) was contrary to the provisions of
the December 1991 Constitution and the law was therefore repealed under Article 150.1 of the Constitution.
Human dignity is violated by insult and defamation. Human dignity, being enshrined as a supreme value in
Romania, a State governed by the rule of law, is protected by the provisions of Article 30.6 of the
Constitution and by the provisions of Articles 205 and 206 of the Criminal Code, whose guarantees cover
insult and defamation through the press.

Summary:

An objection alleging the unconstitutionality of Law no. 3/1974 (the Press Act) was referred to the
Constitutional Court by a lower court.

The referral stated that in the preliminary complaint the injured parties had requested that criminal
proceedings be instigated against the defendants, under Articles 205 and 206 of the Criminal Code for insult
and defamation and under Law no. 3/1974 for publishing insulting and defamatory material about them in the
newspaper «Evenimentul de laszi».

In their memorial the defendants contended that the provisions of Law no. 3/1974 were unconstitutional as
there was currently no law establishing press offences as envisaged in Article 30.8 of the Constitution.

In its opinion on the unconstitutionality objection the lower court submitted that while Law no. 3/1974 had not
been expressly repealed, it had been implicitly repealed by the provisions of Article 150.1 of the Constitution.
Under Article 30.6 of the Constitution freedom of expression was not to be prejudicial to the dignity, honour
and privacy of the person, nor to the right to one’s own image: nevertheless, paragraph 8 of the same article
stated that press offences would be established by law. As no law on press offences had been promulgated,
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the penalties for insult and defamation which the Criminal Code prescribed were contrary to constitutional law,
which classified press offences as offences of lesser seriousness.

In the Government’'s view, the matters with which the criminal proceedings were concerned came under
Articles 205 and 206 of the Criminal Code rather than Law no. 3/1974, and the objection alleging
unconstitutionality was therefore irrelevant.

In support of this opinion it pointed to the provisions of Article 279.3 of the Code of Criminal Procedure: these
referred to offences provided for by «Article 205 and Article 206 of the Criminal Code, committed in the
press» or in any other of the mass media.

In addition, the Government claimed that the lower court’s argument that the Criminal Code penalties for
insult and defamation in the press were unconstitutional because the Constitution classified such press
offences as lesser offences, could not be accepted. Bearing in mind that current legislation did not recognise
the threefold classification of offences as serious crimes, lesser offences and petty offences, Article 30.8 of
the Constitution could not be taken to classify offences committed in the press as a particular category of
offence. On the contrary, since Article 30.8 dealt with «civil liability for any information or creation made
publicy», it followed from the argument that press offences were «established by law» that the passage
referred to civil offences, which consequently entailed civil liability of the publisher, director, author, producer
or the owner of the radio or television station or other mass medium.

After examining the documents in the file, the Constitutional Court ruled as follows:

Although Law no. 3/1974 predated the 1991 Constitution, the Constitutional Court was competent to rule on
the unconstitutionality objection.

The referral to the Constitutional Court had been made on the ground of non-observance of Article 23.2 of
Law no. 3/1974. This stated: «lIf, during trial of a case, the appointed court or one of the parties argues that a
law or an order on which the case depends is unconstitutional, the constitutionality issue shall be referred to
the Constitutional Court for a ruling». An objection of unconstitutionality could therefore only be raised, and
the court could only refer it to the Constitutional Court, if the objection was to a provision of a law or an order
on which the outcome o