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L Introduction

The European Commission for Democracy through Law, as the Venice Commis-
sion is officially named, is an institution of the Council of Europe with a function
that greatly resembles the advisory function of the Ruaad van State of the Nether-
lands or — better known, although of more recent origin! — the Conseil d’Etat of
France. [t gives opinions on (draft) legislation — including (draft) constitutions — of
member States of the Council of Europe and other participating States, on (draft)
conventions of the Council of Europe, and on any (other) legal question within its
mandate, submitted to it by a competent person, body or institution.? The Venice

This vear (2006), the Netherlands Rowd ran State will commemorate its cstablishment by Em-
peror Charles Vin 1531, while the French Conseil d'Ttat dates from the vear VI (1799).

The Commission’s Revised Stature was adopted by the Committee of Ministers of the Council
of Turope on 21 Lebruary 2002, Resolutinn (2002)3, CDER2OO2)2T. Art. 1, para. 1, states that
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Commission pertforms mainly 3 Preventive angd fncih'rating task in the broader
framework of the Supervision, within by also outside the Council of Lurope, of
the protection of human rights and freedoms, and of the other fundamengy) val-
ues on which the Council of Europe has been buile: Democracy ang the rule of
law: It also Plays a role in the Promotion, drafting and interpretation f humgp
rights standards and of Principles of democracy and the rule of Jay, In perform.
ing that function, the Venice Commission both distinguishes itself from, anq sup-
Plements ang facilitates the task of, the European Court of Human Rights. The

Thus, in connection with Application no, 41183/02, Ruza Jelicic 1, Bosia and
He/gqgw'i/m, the Court allowed, and indeed invited, written submissions of the
Venice Commissjon concerning the legal character of the 1995 Genera) Frame-
work Agreement tor Peace in Bosnia and Herzegoving, and the internationg)
Status of the Human Rights Chambe and the Constitutiona] Court of Bosnia and
Herzegoving + And on 13 December 2005, the Court fe€quested the Venjce Com-
mission to Prepare an opinjon on the issue of whether and to what extent the
financing of political parties by foreign political parties js prohibited by member
States, and whether and to what extent such prohibition js allowed.s

Europe, it woulg S€em appropriate for 4 Person like the presene author, who has
had the privilege of serving both institutions, jn this publication in honour of the
outgoing President of the Court to shed some light on the work of the Venice
Commission, which has beeq in existence for more than fifteen vears but is still
notvery well known 1o 4 broader public, He does so in sincere appreciation of the
Court, and of the significant contribution thae Luzigs Wi.DiABER has made ro

the Commission's specific ficld of action “shall he the guarantees offered by law in the service
of dcmucnlcy. It shall fulfil the following objectives: strengthening e undcrsmnding ot the le-
gal svstems of the participaring States, notably wirly view o bringing these SYStems closer;
Promoring the ryle of law and demy CTICYT examining rhe problems raised by the working of
demaocrarie INstitutions ;1) their remtorcement g developmene™,

Who may PULrequeses 1 the Commission wij) be discussedd ML section 3,

" Opinion ne, S3TINE e Cmin Opinion on the Narure of (e Procecdings before 1he
Human Righes Chamber ang (e Constitugiong| Court of Bospia and Hersegoving, DI
D230, I3 June 2003, The views exprossed m gy Opmion were e Pred by the Cogpr:
N ilriz o Boiniyy dinf //41'\‘7;‘«:/'/1/,/ i \p[\ no 4183 0, FCHR 15 November 200A, Fhe Faw,
P\,

Opimion i, 300 2000, Oprion an e Prohibinon oy Vinuncial cmnhutions o P,
Parngs 1y m lurugn Nources, ()} \D 2 o4 3 \March RIS
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The Venice Commission on Certain Aspects of the Applicaton of the ECHR

the authority and achievements of the Court, first as a member of the “old”
Court, and the last eight years as President of the “new” Court.

It is not the purpose of this contribution to present a survey of the activities
of the Venice Commission in the sixteen vears of its existence. For this, the inter-
ested reader may be referred to the Annual Reports of the Commission. The pre-
sent contribution deals with three recent Opinions of the Commission concerning
the application of the European Convention on Human Rights rafione personae,
which may have a considerable impact on the role of the Convention in the areas
of peace-keeping and the fight against terrorism. For a better understanding of
the general background, character and authority of the Opinions of the Venice
Commission, beforehand some general information on its origin, composition,
function and working method will be given.

[I. Origin and Composition of the Venice Commission

The Venice Commission was established in 1990, shortly after the fall of the Ber-
lin wall. This dramatic event also marked its main original purpose and goal: To
assist the States which separated from the Soviet Union or, more generally, from
the communist system, in the process of their reform towards democracies ac-
cording to the European model, and in doing so to help in preparing them for
membership to the Council of Europe. This process included the drafting of new
constitutions or fundamental adaptation of the existing ones, as well as creating a
legal basis and infrastructure for a democratic order, based upon the rule of law
and respect for human rights. In addition, a great number of laws had to be
drafted or amended. The Venice Commission has played an important role in this
so-called “emergency constitutional engineering”, in close cooperation with the
governments and parliaments of the States concerned. In general, its “interven-
tion” in this very sensitive area of newly regained sovereignty was accepted and its
Opinions, with sometimes very critical observations and far-reaching recommen-
dations, were to a large extent adopted. On the one hand, this may be explained by
the fact that the Commission unites an arsenal of expertise in the fields of consti-
tutional, administrative and criminal law as well as public international law, human

¢ The author has recently done so in a Dutch publication commemorating the fifty-fitth anniver-
sary of the European Convention on Human Rights: P. vaN DIJK, De Luropese Commissie
voor Democratie door Recht (Venetié Commissic’); Het stille geweten van de Raad van Europa
[The Furopean Commission for Democracy through Law (*Venice Commission’); The silent
conscience of the Council of Furopel, NJCM Bulletin 2006, pp. 83-92. Part of the information
contained therein is used for the present artcle.
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impartiality which it offers, -, ...
sriuAfte: m ycats:thls:pmces
capacity :of: the: Coffimitsion. Hi
g’ has. been broadened: fowar

111111

but was initially based
those

e e

Action Plam of the Third Summitiof  the! Council of, Europé;iwhich: took:placé
Warsaw: on«16tand:17: May: 2005, thie Commission: is ‘exptessly: referred to.asy
“spedialised: body”?. and: the. member. States are. called ‘upon “to: make use of 'thé
advice and ‘ssistance of the European Gommissiori: for Democracy through Law
(Vcnice_Comnﬁssion)-’{%u S T S e, Bt et TSR ’-i:i.xz{k';{
. :At-present;:all. 46 member. States of . the-Council of Eutope participate in.the . 3
Commission. Bélarus, which has been 2 candidate formembc,tship of the.Council . -
of. Ehtbpef:fots“scvetal’»rieats;a‘huf the status of -associated member: within :the
Commission.. So far; Kyrgyzstan, . Chile:and South- Kborea' have been adrhitted -as
non-member States. Israel has applied for admission quite some time ago, but the
Committee of Ministers has not yet taken a decision. due to lack .of consensus.
Japanand Mexico have also shown aninterest in admission. The latter three States
have the status of observers, together with Argentina, Canada, the Holy See, Ka-
zakhstan; Uruguay and the.United States of America. Finally; a.special relationship

7 Resolution (90)6 of fhc Committee of Ministers of the Council of Europe of i0 May 1990,

See the preamble of Resolution (2002)3 of the Committee of Ministers of the Council of
- Europe adopting tht revised Statute of the Commission, supra (note 2).
?  CM(2005)80, paras 1.3 and IV.1.
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exists with South Africa, the European Union! and the Organisation for Security
and Cooperation in Europe (especially the Office for Democratic Institutions and
Human Rights (ODIHR) and the High Commissioner on National Minorities).
Every State that participates in the Commission has one member and one sub-
stitute member in the Commission. They take part in its activities and decision-
making without instructions from their governments. In that respect, Article 2,
first paragraph, of the Statute of the Commission!! stipulates as follows: “The
b members of the Commission shall serve in their individual capacity and shall not
j & receive or accept any instructions”, and: “The Commission shall be composed of
¢ 3 independent experts who have achieved eminence through their experience in
democratic institutions or by their contribution to the enhancement of law and
political science”. By far most of the members are judges of constitutional courts
and other high coutts, professors, retired civil servants and members of parlia-
ment, but some of them are members of national governments or ambassadors,
which requires special diligence on their part to act independently and impartially.

FIRISEE P Y I

E 4 [I. Function and Working Method of the Venice Commission

The Commission mainly gives opinions about drafts of constitutions, of constitu-
tional provisions or of constitutional amendments, and drafts of constitutional or
ordinary statutes or their amendments. In most cases requests for opinions do not
originate from the government or parliament of the country concerned but from
the Parliamentary Assembly of the Council of Europe, usually within the frame-
work of the latter’s monitoring function. In addition, the Commission may give an
opinion on drafts of conventions of the Council of Europe and on the interpreta-
tion of existing conventions, albeit the latter is considered less apptopriate if 2
special body has been assigned for the interpretation and supervision of the con-
vention concerned. The Commission may also be asked to give an opinion on a
legal question on which there is disagreement within or between member States,
or on which the Committee of Ministers, the Parliamentary Assembly, the Secre-
tary General or the Court wishes greater clarity. The European Union or the Or-
ganisation for Security and Cooperation in Europe may also request an opinion
from the Commission as an “international organisation or body participating in

In the Action Plan of the Third Summit the Venice Commission is expressly mentioned as one
of the institutions through which cooperation between the European Union and the Council of
Europe may be enhanced; supra (note 9), para. [\AR

1 Supra (note 2).




PIETER VAN D1jk

the work of the Commission

”.12 Both have done so, for instance, in relation to the:
conflict in Ukraine concerning Transnistria. In connection with conflicts like
the Commission does not act as an instrument of dispute settlement or concilia.
tion, but tries to contribute to the resolution of the conflict by expljcating the ©
national and international legal context and applicable standards and rules, by rec-
ommending legal procedures and by proposing legal solutions.

A new role for the Commission that recently emerged is that of amisys curias,
The first request came from the Constitutional Court of Georgia concerning “the
relationship between the freedom of expression and defamation with respect to
unproven defamatory allegations of facts”.13 A second request came from the
Constitutional Court of Albania concerning “the interpretation of Articles 125
and 136 of the Constitution of Albania (appointment of highest judges)”.14 And,
as was already mentioned in the introduction, these requests by national courts
were followed by two requests from the European Court of Human Rights.15

Requests for opinions or studies may be addressed to the Commission by the
governments, parliaments (not individual political parties or coalitions) and consti-
tutional courts!S of the participating States,!? and from the part of the Council of
Europe by the Committee of Ministers, the Parliamentary Assembly, the Secretary
General, the Congress of Local and Regional Authorities, and the European Court
of Human Rights. The opinions of the Commission are not binding, but in prac-
tice they prove to enjoy great authority and are followed in almost al] cases, also by
governments, parliaments or organisations that have not themselves asked for the
opinion.18

The procedure followed by the Commission is usually the following, Requests
for an opinion or study are discussed at the plenary meetings of the Commission, {
which take place four times a year in Venice. If the request is accepted, at the pro- }

—_—

Art. 3, para. 2, of the Commission’s Statute, supra (note 2).

" Opinion no. 289/2004, CDL-AD(2004)011, 17 March 2004,

Opinion no. 312/2004, CDL-AD(2004)034, 7 December 2004,

5 See supra (notes 4 and 5).

For an example, see Opinion no. 296/2004, Opinion on the Draft Constitutional Amendments
with regard to the Constitutional Court of Turkey, CDL-AD(2004)024, 29 June 2004, requested
by the Turkish Constitutional Court,

A request by a non-participating State, for instance a Stat
but requires the consent of the Committee of M
3, of the Commission’s Statute, spra (note 2).

e with observer status, is also possible
finisters of the Council of Lurope; Art. 3, para.

Cotlas wreass e

Here, as well, exceptions prove the rule. A rather blunt, but not unexpected rejection of an
he Prince of Liechtenstein, who did not accept the
ations concerning his proposed constitutional changes for
/2002, Opinion on the Amendments to the Constitution of
roposed by the Princely House of Licchtenstein, CDL-AD(2002)32, 16 Decem-

Opinion of the Commission came from t
Commission’s views and recommend
the Principality; Opinion no, 227
Licchtenstein P
ber 2002,
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posal of the Bureau (the President and three or four Vice-Presidents) one or more
! members or substitute members are appointed as rapportesrs, or a broader working
group composed of members and, if needed, external experts is established.!9 A
request will, as a rule, be honoured unless it originates from a’person or body that
is not entitled to address the Commission, or the subject of the request is outside
the Commission’s mandate. The Commission feels free to reformulate the request
to phrase it in more legal terms. At the next plenary, a draft Opinion, based upon
the individual opinions of the rapportesrs or members of the working group, will
be discussed or the Secretariat and/or rapporteurs will report on the progress made.
If adopted by the Commission, the Opinion or study is sent to the person or body
who has requested it, as well as to the Committee of Ministers and Parliamentary
Assembly of the Council of Europe, and is made public. The Commission pre-
sents an annual report of its activities to the Committee of Ministers, which dis-
cusses it in the presence of the President of the Commission.20

The three Opinions summarised in the present article do not deal with draft
legislation or draft conventions, but with legal questions submitted to the Com-
mission concerning, infer alia, the application of the European Convention on
Human Rights ratione personae.

IV, Opinion on Human Rights Review Mechanisms in Kosovo

On 13 May 2004, the Committee on Legal Affairs and Human Rights of the Par-
liamentary Assembly of the Council of Europe requested the Venice Commis-
. sion’s opinion on the human rights situation in Kosovo. In particular, the Com-
. .mission was asked to address the following three issues: (a) what State or other
entity is responsible under international law for the protection of human rights in
Kosovo; (b) would it be possible to place the international authorities and provi-
sional institutions in Kosovo within the jurisdiction of the European Court of
© Human Rights; and (c) would it, instead, be preferable to establish some form of
+ human rights chamber and, if so, how might such a body be constituted?2!

- Pursuant to Security Council Resolution 1244 (1999) of 10 June 1999, the
United Nations Interim Mission in Kosovo (UNMIK) was set up to promote the

1 Art. 14 of the Revised Rules of Procedure of the Commission as amended, CDL-AD
(2004)050, 16 December 2004,

#; See, for example, The Venice Commission in 2004; Annual Report of Activities, containing at
" pp. 9-12 the presentation by President LA PERGOLA on 7 July 2005.

%2 Opinion no. 280/ 2004, Opinion on Human Rights in Kosovo: Possible Establishment of Re-
" view Mechanisms, CDL-AD(2004)033, 11 October 2004, paras 1 and 2.
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establishment of substantial autonomy and self-government in Kosovo and per-
form basic civilian administrative functions where and for as long as required, to
maintain civil law and order, and to facilitate a political process designed to deter-
mine Kosovo’s future status. UNMIK was also to perform a legislative function
through its regulations. In addition, 2 NATO-led Kosovo Force (KFOR) was set
up to establish and maintain security in Kosovo. For the gradual transfer of
autonomy and self-government, pending an ultimate political settlement, local
Provisional Institutions of Self-Government were established, inter alia the As-
sembly, the President of Kosovo, the Government and a court system.

Resolution 1244 (1999) recognised that Kosovo still formed part of the then
Federal Republic of Yugoslavia. However, the consequence of Resolution 1244
(1999) was that the authorities of the Republic and of the subsequent State Union
of Serbia and Montenegro did not have, and Serbia still does not have at the pre-
sent moment, any effective, if indeed legal, authority over the territory. Conse-
quently, although the State Union of Serbia and Montenegro ratified the European
Convention on Human Rights on 3 March 2004 and did not make a territorial
reservation with respect to Kosovo, the European Court of Human Rights does
not have jurisdiction ratione personae with respect to Serbia concerning acts commit-
ted in Kosovo; the alleged victims of such acts cannot be said to be within the
jurisdiction of Serbia in the sense of Article 1 of the Convention. The only excep-
tion would be alleged violations of the Convention in respect of the Kosovo peo-
ple committed by organs or persons for whose action Serbia could be held ac-
countable. Be that as it may, the Provisional Institutions of Self-Government do
not belong to those organs and persons, since they are not responsible to any au-
thority of Serbia, but to the Special Representative of the Secretary General of the
UN for Kosovo as head of UNMIK. The European Court of Human Rights also
lacks jurisdiction ratione personae in relation to UNMIK and KFOR, since the
United Nations and NATO are not parties to the European Convention on Hu-
man Rights. Moreover, under Sections 2 and 3, respectively, of UNMIK Regula-
tion no. 2000/47 of 18 August 2000, KFOR and KFOR personnel, and UNMIK
and UNMIK personnel “shall be immune from any legal process”. Thus, although
the European Convention on Human Rights has been ratified with respect to
Kosovo, and although the pertinent UNMIK regulations provide that both the
international presence in Kosovo? and the Provisional Institutions of Self-
Government? are under the obligation to observe internationally recognized hu-
man rights standards as reflected in, inter alia, the European Convention on Hu-

Art. 1.3 of UNMIK Regulation 1999/1 of 25 July 1999 on the Authority of the Interim Ad-
ministration in Kosovo, amended by UNMIK Regulation 2000/54 of 27 September 2000.

> Chapter 111 of the Constitutional Framework for Provisional Self-government in Kosovo, UN-
MIK Regulation 2001/9 of 15 May 2001.

i)
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man Rights, the supervisory mechanism provided for in the Convention is not
;lpplicable. No other international supervisory mechanism (for instance the Hu-
man Rights Committee provided for in the International Covenant on Civil and
Political Rights) is applicable, due to the same lack of competence ratione personae.

Morcover, within the judicial system of Kosovo, for cases of alleged human
rights violations, at present there is no access to court in the sense of Article 6 of
the European Convention on Human Rights nor any other “effective remedy” in
the sense of Article 13 of the same Convention. The Special Chamber of the
Supreme Coutt, provided for in Chapter 9.4.11 of the Constitutional Framework?4
(which has not been established so far), would not be competent to review human
rights cases with respect to the Provisional Institutions of Self-Government, while
in respect to UNMIK and KFOR the above-mentioned immunity rules would
apply.

This situation raises the issue of (lack of) domestic ensurance and international
supervision of human rights protection in Kosovo. Several reports from, inter alia,
the Mission of the Organisation for Security and Cooperation in Europe
(OMIK), the International Committee of the Red Cross (ICRC),% the Ombuds-
person for Kosovo,?” the United States of America® and Amnesty International®
indicate that the population of Kosovo had been facing and continued to face
serious human rights problems in the area concerning, inter alia, personal freedom
and security, freedom of movement, the right to life and physical integrity, the
right to a fair trial, and protection of property rights.

The Venice Commission recognizes in its Opinion that the immunity of inter-
national organisations from legal process by courts of members States and other
international organisations is in accordance with general international law. The
purpose of this rule is to ensure that international organisations may perform
their tasks without undue and uncoordinated interference by courts from those
States and international organisations with their respective different legal systems.
This does not imply, of course, that all that an international organisation does, can
be presumed to be legal so that there is no need for independent review. The Ven-
ice Commission indicates, in that respect, that, as to the necessity of immunity, a
distinction has to be made between the immunity of the international organisation
itself and that of the persons who are presumed to act on its behalf. It points to

Sce the previous note.

OMIK, Human Rights Challenges following the March Riots, 25 May 2004.

ICRC, Book of Missing Persons in Kosovo, 3¢ edition.

See the Ombudsperson’s Third Annual Report (2002-2003).

US Department of Srate, 2003 Report on Human Rights in Serbia and Monrenegro.
Amnesty International, Report on Serbia and Montenegro (Kosovo) — The legacy of past hu-
man rights abuses (EUR 70/009/2004).

For detuls, see the Opinion of the Venice Commission, supra (note 21), paras 24-61.
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UNMIK Regulation no. 2000/47, which regulates immunity and which provides
that the immunity “is in the interest of KFOR and UNMIK and not for the bene-
fit of the individuals themselves. The Secretary General [of the UN] shall have the
right and the duty to waive immunity of any UNMIK personnel in any case where,
in his opinion, the immunity would impede the course of justice and can be
waived without prejudice to UNMIK?”. In fact, some staff members of UNMIK
have been convicted and sentenced by the Kosovo judiciary, and others by the
judiciary of their home State. The core issue in relation to the application of the
European Convention on Human Rights is, however, the immunity of the organi-
sation, since the Convention deals with obligations and responsibilities of public
authorities, and only 4 their responsibility with the behaviour of individuals. The
Venice Commission concludes from the purpose of immunity of UNMIK and
KFOR themselves, and from the character of the immunity of their personnel,
that the establishment of an independent mechanism to review their acts for their
conformity with international standards is not excluded, provided that the estab.-
lishment of such a mechanism has the consent of the organisation concerned.
Indeed, immunity is not the rule, but a restriction to the rule: The rule of inde-
pendent review of public action as a basic right (access to court) and as one of the
core elements of the rule of law. Like any restriction of a human rights rule or
principle, it must not affect the rule or principle in its essence, and its application
must meet the requirements of necessity and proportionality. One of the impor-
tant elements of proportionality is the availability of alternative possibilities of
review and/or redress.3!

This brings the Venice Commission to its proposal to establish two human
rights mechanisms for Kosovo, one as an immediate solution and one for the me-
dium term; both awaiting the ultimate solution of the status of Kosovo, including
the issue of territorial sovereignty. The medium term solution proposed concerns
the establishment of a human rights court of international composition for Koso-
vo, with jurisdiction to apply the human rights treaties referred to in Article 1.3 of
UNMIK Regulation 1999/1 and in Chapter 111 of the Constitutional Framework
in reviewing decisions and acts of UNMIK and KFOR authorities and personnel,
and of the Provisional Institutions of Self-Government, and to annul any or cer-
tain decisions and acts that it holds to violate a provision of any of those treaties.
The instrument establishing the court ideally would be an agreement between the
United Nations and NATO, on the one hand, and the Council of Europe, on the
other hand, which would include the provision that the court should base its deci-
sions on the case law of the Furopean Court of Human Rights. The agreement

_—
See Al Adsan 1 the United N t\pp no 35763/97) CHR 2001-X] T9. paras 32-67. On the
ruean general, see VAN DKWY HOOE /v RIN/ZWAAK, Theory and Pracrice of the
lnumpc;m Convennon on |Human Rights, 4n cdition, \m\\‘crp ‘Oxtord, 2000, secnon 10.4.6.0.
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could also contain appropriate provisions to protect the vital interests of the Mis-
sion in Kosovo.

Since the preparation and conclusion of such an agreement will take a consid-
erable amount of time with an uncertain result, the Venice Commission also pro-
poses a short-term solution for UNMIK and KFOR separately, and for the Prowvi-
sional Institutions of Self-Government. For UNMIK it proposes the establish-
ment (through an UNMIK Regulation) of a Human Rights Advisory Panel, com-
posed of independent experts, to examine complaints about violations of funda-
mental rights by UNMIK in cases where the Ombudsperson has found a breach
but UNMIK has not recognised responsibility. For KFOR the Commission pro-
poses to extend the existing Office of the Legal Advisor with two independent
lawyers to an Advisory Board to review detentions by KFOR Troops for possible
human rights violations. Finally, in relation to the Provisional Institutions of Self-
Government it recommends that the Special Chamber of the Supreme Court on
Constitutional Matters be actually established and composed of a mixture of local
and international judges, to review laws for their conformity with the human rights
treaties. It also recommends that the Chamber’s jurisdiction be extended to indi-
vidual human rights cases relating to acts of the Provisional Institutions of Self-
Government.

After some evident reluctance in United Nations circles to accept the Opinion
of the Venice Commission and to follow-up its recommendations, which made
the Commission decide to reopen consultations before adopting its Opinion, the
Special Representative of the Secretary General of the United Nations in Kosovo
promulgated, on 23 March 2006, Regulation no. 2006/12 on the Establishment of
the Human Rights Advisory Panel, which reflects the Opinion of the Venice
Commission for this part.32 Section 2 of the Regulation provides that the Advi-
sory Panel shall have jurisdiction over the whole territory of Kosovo and over
complaints relating to alleged violations of human rights that have occurred not
earlier than 23 April 2005, or arising from facts which occurred prior to this date
where these facts give rise to a continuing violation of human rights. Complaints
may be submitted as from 23 April 2006.3 The restriction to cases that have been
examined by the Ombudsperson has not been included in the Regulation; section
3.1. provides in general that all other available avenues for review of the alleged
violations must have been pursued before the Advisory Panel may deal with the
matter, which leaves it to the Panel to develop “case law” on what these “available
avenues” are. However, if the Ombudsperson has been seized of the matter
brought before the Panel, the Panel may invite the Ombudsperson to submit writ-

32 UNMIK/REG/2006/12.
B Secdon 21 of the Regulation.
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ten observations. The Panel may extend such an invitation also to other institu-
tions and organisations as amic curiae.

The Advisory Panel shall consist of three international lawyers — of whom at
least one has to be a woman — with a demonstrated expertise in human rights,
particularly the European system, to be appointed by the Special Representative of
the Secretary General upon the proposal of the President of the European Court
of Human Rights.’> There will be a full-time secretariat.36 Requests for the appear-
ance of UNMIK personnel before the Panel or for the submission of United Na-
tions documents shall be decided on by the Special Representative of the Secretary
General, who shall take into account the interests of justice, the promotion of
human rights and the interests of UNMIK and the United Nations as a whole.?
The Advisory Panel shall submit its findings and recommendations to the Special
Representative of the Secretary General, who shall have exclusive authority and
discretion to decide whether to act on the findings. The findings and recommen-
dations of the Advisory Panel and the decision of the Special Representative of
the Secretary General shall be published promptly in English, Albanian and Ser-
bian.?¥ It is to be regretted that the Regulation does not provide that the Advisory
Panel shall be guided by the case law of the European Court of Human Rights
and by the jurisprudence and practice of bodies competent for other relevant hu-
man rights treaties, since this creates the risk of a diverging interpretation of those
treaties. However, the Advisory Panel may include a provision to that effect in its
rules of procedure, or just expressly or impliedly undertake the commitment to be
so guided. In any case it may be expected that the President of the European
Court of Human Rights, when nominating candidates for the Panel, will take their
familiarity with the Court’s case law into account.

As far as KFOR and the Provisional Institutions of Self-Government are con-
cerned, no follow-up has yet been given to the recommendations of the Venice
Commission.

HooSeenon 13 of the Regulation.

Y Scctons 4 and 5 of the Regulation.

*Seetion 9 of the Regulaton,

Scenon 133 of the Regulation (note the order in which the mrerests 1o be taken o account
have been pur),

SooSecnon 17 of the Regulation,
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V.  Opinion on Remedies against Decertifications ot Police
Officers in Bosnia and Herzegovina

By letter of 8 December 2004, the Prime Minister of Bosnia and Herzegovina
réqucstcd the Commission’s opinion on the possibility of review of some of the
Jecisions taken by the United Nations Mission in Bosnia and Herzegovina on
Jecertification of police officers in the framework of a reorganisation of the po-
lice forces.® The decision to refuse or remove the certification of a police officer
had as an cffect that the person in question was prevented from exercising that
profession for life. In fact, 598 officers have been decertified, of which 150 have
challenged the decision before national courts. However, in most cases these
courts held that they did not have jurisdiction 1is-g-vis decisions taken by a United
Nations body. The former Human Rights Commission of Bosnia and Herzego-
vina, which was a judicial body of international composition with final compe-
tence on human rights issues, confirmed the position taken by the national
courts.®
Although Bosnia and Herzegovina ratified the European Convention on Hu-
man Rights on 12 July 2002, the European Court of Human Rights does not have
jurisdiction ratione personae in respect of the decertification issue. Even though the
ultimate decisions concerning dismissal were formally taken by the domestic au-
thorities, the latter did not have any competence to annul, revise or ignore the
decertification decisions of the United Nations International Police Task Force
(UN/IPTF). Consequently, the European Convention does apply but no review by
the European Court of Human Rights of the issues concerned is possible. The
Human Rights Commission did indeed base its decisions on the European Con-
vention on Human Rights and declared Article 6 to be applicable.*! However, it

@ Opinion no. 326/2004, Opinion on a Possible Solution to the Issue of Decertification of Police
Officers in Bosnia and Herzegovina, CDL-AD(2005)024, 24 October 2005, para. 1.

#  fluman Rights Commission, Decision on the merits of 7 May 2004, Dzaferovic v. Federation of
Basnia and Hergegorina.

W ln irs first decision on the matter (see the previous note) the Human Rights Commission ig-
nored the Pellegrin case law of the Luropean Court of Human Rights that Art. 6 does not apply
to decisions concerning appointment and dismissal of a certain category of civil servants,

among whom the police: Pellearin 12 France (App no 28541/95) ECHR 1999-VI1, para. 66. Thus,

the Human Righes Commission extended the protection beyond the Convention in accordance
with Art. 33 of rthe Convention. However, in a subsequent Decision on admissibility and the
merits of 10 Seprember 2004, Tagonge 1. Federation of Bosnia and ersegorina, the Human Righrs
Commission considered it to be appropriate to tollow the Pellegrin case law. It nonctheless as-
sumed argnendo that Art. 6 might apply, and expressed the view that the issue of the possible re-
sponsibility of Bosnia and Herzegovina was “y serious issue that aftects the protection of hu-
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reached the conclusion that Article 6 had not been violated in view of the inherent
limitations allowed.*> As a consequence, there was no effective possibility to seek
judicial review of the decertification decisions before the Bosnian courts, while
any international remedy was also lacking.

In its Opinion, the Venice Commission, in accordance with its Kosovo Opin-
ion, takes the position that the immunity of international organisations from legal
proceedings in courts of member States and other international organisations is
generally compatible with public international law, as international organisations
have to be able to perform their tasks without undue and uncoordinated interfer-
ence by courts from those States and international organisations with their respec-
tive different legal systems. However, the Commission refers to the case law of the
European Court in the area of immunity of jurisdiction of international organisa-
tions,* in which it is held that the compatibility of immunity with the right of
access to court depends, inter alia, on the existence of adequate alternative means
tor determining the claims concerned; “adequate” implying compliance with the
European Convention on Human Rights by providing sufficient guarantees in
terms of independence and impartiality, and offering adequate procedural guaran-
tees that could be said to fulfil the general requirements of Article 6 or Article 13,
as the case may be.# If that minimum condition is not fulfilled, the Contracting
State concerned may not be exempted from its responsibilities under the Conven-
tion. As compliance with human rights standards is so important that no interna-
tional mechanism or procedure may be allowed to circumvent it, the Contracting
States may neither engage in international obligations, nor rely on these as a justi-
fication for any action or omission, if these obligations result in such circumven-
tion. However, in the case at hand, the State of Bosnia and Herzegovina had not
itself transterred powers in the field of police reorganisation to the United Na-
tons; these powers were derived directly from the General Framework Agreement
tor Peace in Bosnia and Herzegovina, and that Stare could not revoke these pow-
ers.

Theretore, the Venice Commission concludes that compliance with interna-
tional human rights standards can only be ensured by the United Nations itself. In
the opinion of the Commission, the fact that the United Nations considered the
inadequacy ot the police apparatus in itself to represent a potential threat ro the

man rights i Bosnia and Herzegovina™ and thar it conscquently had to examine whether there
had been a violadon of the applicant's right to a fair hearing,

Supria inote 40y, paras 89-101.

See in particular, in respect ot Labour disputes, Weate cond Kowidy v Crermany | \pp 1o 260083, 94
FOHR 19991, paras 6768,

Seealso CLEe s Tra FCHR T Moy 2000 1 Decision on admissibtling nen published), in respect
of the NAVTO Appeals Board.
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stability and integtity of the State and, as such, to international peace and security,
which made the vetting process imperative, does not explain why, in that process,
the police officers concerned were not heard and allowed to make submissions or
challenge allegations against them, and were also not provided with access to their

* gles and the evidence adduced against them. Even an organisation as the United
Nations cannot, within the framework of peace-keeping, perform functions that
are similar to those of a State administration and at the same time be exempted
from any independent legal review. Here, again, the Commission repeats its obser-

" vation of the Kosovo Opinion that immunity of international organisations from
. domestic and international judicial procedures has to be considered as a restriction
. of , the right of access to court.* The compatibility of such a restriction depends

. om certain factors such as the existence of adequate alternative means for deter-
" mining the claims. The Commission, therefore, recommends that the United Na-
tions, carry out a review process of the decertification decisions that have been

- thallenged before the Bosnian authorities after the end of 2002 and, to this end,
set up, a review body of independent experts, entrusted with reviewing the ap-
proximately 150 decertification cases concerned. The appropriate national authori-
ties.of, Bosnia and Herzegovina should be given the power to implement the find-

% ingof the. independent panel that the original recommendation on decertification
ipea particular case should be reversed, by annulling their own previous decision
oy decertification in that case.
g&%‘Um:tl the present moment (May 2006) no official reaction has been given to
¢ thig.Qpinion, neither by the United Nations as such nor by the Office of the Spe-
presentative. On 18 April 2006, in an address to the Security Council, Prime

ten TERZIC of Bosnia and Herzegovina requested the Security Council to

de as soon as possible the issue of the decertified police officers and take a
Eition that will preserve the fundamental values of the United Nations Charter.
pinted. at the far-reaching consequences of the decertifications for the per-
¢oncerned, and indicated that the Security Council was the only competent
to. provide an adequate solution. The Security Council was officially re-

A ,by the authorities of Bosnia and Herzegovina to debate appropriate pos-
"%s: for ensuring the right of appeal and setting up a review mechanism for
rcertification processes in cases where that was justified. In Prime Minister

. ?xp_ressed the willingness of the Secretary General to intensify the coopera-
With the authorities of Bosnia and Herzegovina in defining the mechanisms
help to resolve the issues, and explained that the Office of the High Rep-
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authorities to that end.* Whether, and if so in what direction, things have moved
since then is not known to the present author.

VL. Opinion on Secret Detention Facilities and Inter-State
Transport of Prisoners

By letter of 15 December 2005, the Chairperson of the Committee on Legal Af-
fairs and Human Rights of the Parliamentary Assembly of the Council of Europe
requested the Venice Commission’s opinion on the legality of secret detention
centres in the light of the international law obligations of member States of the
Council of Europe. The request in particular raised the issue of the member
States’ responsibility if they — actively or passively — permit illegal detention or
abduction by a third State, and the issue of their legal obligations regarding trans-
ports of detainees by third States through their territory, including airspace.” Al-
though the request evidently had as a background the examination, by the Com-
mittee on Legal Affairs and Human Rights, of allegations about the existence of
secret detention facilities in Europe, used by the United States for the detention
and interrogation of persons charged with involvement in terrorist activities, and
about the transport of such persons by the CIA through the territory (including
the airspace) of certain member States, the Commission decided that it could and
should not act as a fact-finding body but would restrict itself to identifying the
obligations of member States of the Council of Europe under public interna-
tional law in general and human rights law in particular, if such events would oc-
cur.

In its Opinion, the Venice Commission refers to the rule of general interna-
tional law that arresting or detaining a person on the territory of another State, or
transferring a person to or over the tetritory of that other State, without the lat-
ter’s consent, is in violation of that State’s sovereignty and creates international
responsibility and the obligation to make full reparation.#8 Such an arrest, deten-
tion or transfer also affects the individual right to personal security of the person

4 Bosnia Daily, 20 April 2006, p. 5.

" Opinion no. 363/2005, Opinion on the International Legal Obligations of Council of Europe
Member States in respect of Secret Detention Facilities and Inter-State Transport of Prisoners,
CDL.-AD(2006)009, 17 March 2006, para. 1.

* Sce Art. 31, para. 1, of the Draft Articles on Responsibility of States for internationally wrong-
ful acts, Report of the International Law Commission on the work of its fifry-third session,
[2001] YDk Intl Law Commission vol. 11 Part 2, UN Doc. A/56/10 [hereinafter, Draft Articles
on State Responsibility].
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concerned, as laid down in /nter alia Article 5, paragraph 1, of the European Con-
vention on Human Rights.® Consent, even if given #/tra rires, may make the arrest,
detention or transfer lawful, unless the consent is manifestly in violation of a rule
of internal law that is of fundamental importance’® On the contrary, consent
given in violation of jus cogens does not, and cannot have such an ettect.> More
generally, any consent to commit an act that, if committed by the consenting State,
would be internationally wrongful, and any consent that in itself is in violation of
the State’s international legal obligations, in particular its human rights obligations,
makes the consenting State (co-)responsible under international law, even it it has
not itself participated in the act.>

[f permission or consent has been given by a State, or by a person, body or
service under its responsibility — even without governmental knowledge — to arrest
and detain a person on its territory against his will and outside of the ordinary
judicial or administrative procedures, for a member State of the Council of
Europe this will in all likelihood amount to a manifest violation of a rule ot inter-
nal law of fundamental importance. Consequently, such permission or consent
cannot be relied upon by a third State. In any case, such consent would violate the
member State’s obligations under the European Convention on Human Rights,
namely the obligation to prevent any detention in breach of Article 5 and the obli-
gation to effectively investigate any substantiated claim that an individual has been
taken into unacknowledged custody and/or is treated as detainee in a manner in
breach of Article 3. And if a member State of the Council of Europe provides
transit facilities to another State, that may amount to providing assistance in com-
mitting a wrongful act, for instance an act of torture or inhuman or degrading
treatment or punishment, if the former State is aware of the wrongful character
of the act committed by the third State. Both situations of consent or assistance
may make the former State (co-)responsible for the wrongful act by the latter
State.>3

A State may not, as a justification, rely on any of its other international obliga-
tions, unless perhaps an obligation resulting from a binding decision of the UN
Security Council.>* Not even the obligation to cooperate in fighting terrorism con-

¥ See Ocalan v. Turkey (App no 46221/99) (Grand Chamber) ECHR 12 May 2005, para. 85, refer-
ring to the Opinion of the former European Commission of Human Rights of 12 October
1989, Stocké 1. Federal Repablic of Germany (App no 11755/85) (1989) Series A no 199, para. 167.
Art. 7 of the Draft Articles on State Responsibility, supra (note 48), and Art. 46 of the Vienna
Convention on the Law of Treaties, 1155 UN.T.S. 331.

Art. 26 of the Draft Articles on State Responsibility, /bid, and Art. 53 of the Vienna Convention
on the Law of Treaties, zbd.

© Art. 16 of the Draft Articles on State Responsibility, /bid.

Idem.

See Art. 103 of the Unirted Nations Charter.




e A e W« oSy e

AN

200

PHTER van Dk

stitutes such a justification. As the European Court of Human Rights held on
many occasions, even in the most difficult circumstan
terrorism and organised crime, the Europe
hibits in absolute terms torture and inhuman or degrading treatment or punish-
ment.> And since the responsibility of the member States of the
Europe is at stake here, the opinion of the third State about the scope and possi-
ble limits of the absolute character of the prohibition of torture and inhuman

treatment or punishment is not relevant.’” The foregoing leads the Venice Com.-
mission to the following conclusions:

The duty of member States of the C
FEuropean Convention on Human Rig

ces, such as the fight against
an Convention on Human Rights pro-

Council of

ouncil of Europe under Article 1 of the

hts to “secure” to everyone within their
jurisdiction “the rights and freedoms - of this Convention” includes the duty to
protect persons under their jurisdiction against infringements of their rights by
(organs of) third States operating on their territory. This amounts to the positive
obligation to investigate any substantiated claims of such infringement, to prevent
or stop it, and to prevent it from happening in the future.

In relation to arrests on its territory by a foreign authority this means that a
member State of the Council of Europe as “host” State is (co-)responsible under
international law for any form of involvement or on the basis of prior informa-
tion received, unless it can be proved “in the form of concordant inferences” that
the foreign authority has acted extra-territorially without the consent of the “host”
State and, consequently, in violation of the latter’s sovereignty.ss

In relation to (secret) detention of prisoners on its territory, a member State of
the Council of Europe as “host” State is (co-)responsible for any violation of the
Convention, in particular its Articles 3 and 5, for, eg., holding a prisoner zncommmuni-
cady or giving him an inhuman treatment, in case of acquiescence or connivance.®
And even if the “host™ State originally was not aware of the detention, it has the
positive obligation to investigate any serious allegations of secret detention and/or
inhuman treatment, take measures in its powers to end it, and effectively prevent
the disappearance of the prisoner(s) concerned. When the (suspicion of) sccret

See seerion IV of the Guidehnes of the Committee of Ministers of the Con

P July 2002 on Human Rights and rhe Fighe against Terrorism, and para. 8 ot the preamble of
the Council of Furope Convention of 16 May 2005 on the Prevention of Terrortsm. See Coun
cil of Furope, The Fight agamst ‘Terrorism: Coundil of Furope Stndards, 3w edition (2003),
PP 296 and 163, respectively

mcil of Furope of

See Chuabal v tie United Ringedons ¢ \pp no 2241493

pari. 790 See also Arr. 2, para. 20 of the UN Convention agamnst Torrare and Orther Cracl, In.

human or Degrading Treaiment or Punishment, 1465 U.NUTS, 85,

Sec Socng 1 the Unind Nagdumi ( App no 140387881 1:C] IR Series A\ no 1o
See Ocilan v Turk vipranote 495, para, 90,

Lhiico cond Othre v NModhogar amd N2

) ECHR (Grand Chamber) 1996\ no, 22

I, para. 91,

"App no 4878799, CHIR 2004\ paria, 318
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detention concerns a military base, the “host” State must ensure that the treaty or
agreement on which its establishment is based, contains provisions tor etfective
inspection.

In relation to the transter ot prisoners, finally, it means that a member State of
the Council ot Europe 1s under the duty not to execute, cooperate in, or consent
ro extradition, expulsion or transter of a prisoner to a State where there are sub-
stantial grounds tor believing that he would be in danger of being subjected to
torture, inhuman treatment or punishment or another very serious violation of the
lluropean Convention on Human Rights, irrespective of whether the State on
whose territory the violation ultimately will or may take place, is also bound by the
Conventon.® To what extent the “substantial grounds” for believing that there is
a real risk of a treatment in violation of the Convention may be taken away by
assurances trom the State to which the prisoner is deported, extradited or trans-
terred, is not yet well established.®! At the very least, they must be worded in un-
cquivocal terms, and retlect the scope of the legal obligation to which the State
uiving the assurances is bound; and even then the State receiving the assurances
must try its utmost to establish factual confirmation. Moreover, the positive obli-
gation entails the duty to etfectively use the preventive possibilities of setting con-
ditions tor, and registering and inspecting aircraft movements on and over its terri-
tory, and abstain from any active or passive assistance in the transfer.

VII.  Concluding Observation

This short resumeé of three rather recent Opinions of the Venice Commission may
serve to illustrate that the Commission has a role to play, within and to a limited
extent outside the Council of Europe, to give interpretations of domestic and
international human rights standards, and make observations and recommenda-
tions about their application in concrete situations. The interpretation of the
Furopean Convention on Human Rights takes a predominant place in these Opin-
ions.

o

See Saering v the United Kingdom, upra (note 37), para. 86.

See, on the one hand, Committee against Torture, Decision of 24 Nay 2005, . 1hmed Flussein
Mustafa Aoz v Sweden, CAT/C/34/13/233 and, on the other hand, Mamatkulor and Askoror 1.
Turkey (App nos 46827/99 and 46931/99) ECHR (Grand Chamber) 4 February 2005, para. 76.
The Steering Commirree on Human Rights of the Council of Furope has set up a Group of
Specialists to reflect on the issues raised with regard to human righes by the use of diplomatic
surances in the context of expulsion procedures, to consider the appropriateness of a legal in-
strument, tor example a recommendation on minimum requirements or standards of such dip-
lomatic assurances, and, if need be, ro present concrete proposals.
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It goes without saving that, in interpreting the Fiuropean Convention on Hu-
man Rights, the Commission painstakingly follows the case law of the Furopean
Court of Human Rights with respect to the provisions concerned. The members
of the Commission’s Secretariat keep themselves well informed of the Court’s
case law, while several members of the Commission have special expertise in the
ticld. The way the judgments and decisions of the Court are implemented, and the
instances where there is a lack of or delay in their implementation, are also closely
tollowed.o?

Gradually and in certain respects, the exchange of information and expertise
tollows a two-way street, in the sense that the Court has shown its preparedness to
call upon the Commission, as a body of the Council of Europe and as a group of
independent experts in the fields of constitutional and human rights law, to give
opinions as amicus curiaeb3 As a friend of the Court myselt, I cannot but welcome
this “cross-fertilization” wholeheartedly in the interest of the tunctioning of the
two institutions in the area of the promotion and protection of human rights. As a
friend of LUZits WILDHABER, and in appreciation of the important role he has
plaved in this respect as well, I was pleased with the opportunity to make this
amicis cnrzae more widely known,

See Opinion no, 209 2002, Opinion on the Implementanon of the Judgmenis of the Furopean
Courtof Fluman Righes, CDLAD2002)340 18 December 2002,

Sec saprmotes 4 oand 3
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