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general of the competent chamber that is to rule on the case has already indicated that
the circular letter was not only law-interpreting, but also law-creating. The latter practise
obviously falls beyond the scope of the authority of a regional government minister and,
therefore, it seems likely that the Council of State will annul the ministerial letter.

The comparative and normative analysis has offered arguments as to why the Flemish
MPs should or should not support ratification. The reader may decide for him or herself
what he or she believes is the appropriate attitude. However, one reason why the Flemish
MPs may not ratify, relates to what I have identified as the ‘weak spot’ of Belgian federal-
ism. Since the petition, on the basis of which the resolution was made, was initiated by a
prominent FDF politician, ratifying, in the short term, equals conceding defeat. Given the
absence of federal political parties, doing so in the midst of a ‘federal’ election campaign
is politically unwise. Perhaps Georges Clerfayt, the moral victor, could express in front of
the Flemish press, why all Belgian regional parliaments should ratify. All the better, if he
would do so in Dutch.

Simona Granata-Menghini*

The Application of the Framework Convention for the
Protection of National Minorities in Belgium: The Opinion of
‘the European Commission for Democracy through Law

The most significant work carried out by the European Commission for Democracy
through Law (Venice Commission) in the field of minority protection in the period
under consideration is undoubtedly its opinion on ‘Possible groups of persons to which
the Framework Convention for the Protection of National Minorities (hereinafter ‘the
Framework Convention’) could be applied in Belgium’.! When, in October 2001, the
Venice Commission was asked by the Committee on legal affairs and human rights of
the Parliamentary Assembly of the Council of Europe (PACE) to give an opinion on
this matter, the first thing which appeared necessary for it to determine with exactitude
was what would be the object of the opinion. The Commission would then have to decide
what kind of approach to take to this matter.

As regards the object, the question, though seemingly presented in purely legal terms,
was clearly intertwined with political arguments and had to be understood in the context
of the debate raging in Belgium about whether the Walloons (French-speaking Belgians)
deserved any protection under the Framework Convention in addition to the one attached
to their status as one of the three communities under the Belgian Constitution and rel-
evant legislation.>

‘The Commission considered that its task was to say whether, in its view, persons
belonging to the three Belgian communities — Flemish-speakers, French-speakers and
OQBm:-mwnmme — could be considered as minorities within the meaning of the Frame-
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work Convention.’ In order to do so, the Commission would first address the abstract
question of how to determine the scope of application ratione personae of the Framework
Convention. The Commission decided not to address the question of whether in Belgium
there were other groups of persons eligible to fall within the scope of application of the
Framework Convention, this question not pertaining to Belgium specifically.

As regards the method, the Commission could choose among a variety of options,
ranging from an academic, abstract approach, aimed at setting out guidelines based on
European common standards in a particular area — the Commission’s typical approach in
its studies — to a very pragmatic one, oriented at finding workable solutions adapted to
the relevant country’s specific context — typically followed by the Commission when it is
called to give a legal opinion on constitutional provisions or draft legislation or regula-
tions on a given subject in one or more European states. Several combinations of these
approaches were, of course, possible.

This choice, to the extent that it was bound to determine the degree of the Commis-
sion’s implication in the actual Belgian political context, was of particular importance for
a number of reasons. In the first place, the request for the Commission’s opinion had come
from a political body which had become deeply involved in the virulent Belgian national
debate over whether or not to ratify the Framework Convention, and with what sort of
‘reservation’. Indeed, one of the most recurrent objections raised by the Flemish in the
course of the debates within the PACE was why an international body of political char-
acter should intervene in such a direct manner in a purely domestic expediency decision
on whether or not, and to what extent, to ratify an international instrument (furthermore,
other member states of the Council of Europe (CoE), such as France or Greece, have not
ratified the Framework Convention but are merely the object of exhortations or reminders
at regular intervals).

In addition, since the Framework Convention has not been ratified by Belgium, the
Advisory Committee on the Framework Convention (ACFC), the naturally competent
organ for determining whether a possible limitation of the scope of application ratione
personae of that Convention is acceptable or not,” could not provide its wisdom.

The Commission is not a political body, and did not wish (nor had it been requested)
to be involved in a political debate. Furthermore, the Commission was of course well cog-
nizant — unlike, it seemed, many of the people involved in the debate — that the impact of
the Framework Convention on the actual level of protection afforded to a given minority
group in a given country is not a matter which can be evaluated a priori and in abstracto.
It is the result of complex and delicate processes as well as interactions between national
authorities, the minority groups concerned, observers and the Committee of Ministers

3 See the Commission’s opinion, para. 34.

4 Ibid, para.34 in fine.
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(with the ACFC).°

The Commission consequently decided to take an academic approach to the matter:
It would indicate in the first place what was, in its view, the correct methodology mo»
determining the scope of application ratione personae of the Framework Convention, and
subsequently it would apply this line of reasoning to the Belgian constitutional chMER
in order to conclude to which of its three communities, if any, the Framework Convention
could be deemed to be applicable.

The first substantial question that the Commission was faced with was to what extent
the numerical inferiority of a group could be regarded as sufficient — in the presence of
course of the other constitutive elements of a national minority” — for this group to consti-
tute a ‘minority’. In fact, while it was undisputed that the German-speakers are a minority
group, the question arose whether the French-speaking Belgian community is not too
substantial in numbers, despite being less numerous than the Flemish-speaking group,® to
be regarded as a minority group. sEm

As is well-known, in the Framework Convention (as in the other relevant instru-
ments o.m n.m:oa&\ protection) there is no reference to a fixed — minimum or maximum
- mc»:ﬂ;mﬁ,\o threshold for a group to qualify as a ‘minority’. There only exists a criterion
of ‘substantial numbers’, which is designed to introduce a notion of reasonable minimum
quantitative element.

And yet, at least in countries made up, like Belgium, of more ‘constituent’ groups of
persons, a mere numerical inferiority of one in respect to another of these groups (in an
nxQn.Bo case, aoﬁu. against 51%) cannot be sufficient, of itself, for the need for protection
of this group to arise.’
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In the Commission’s opinion, in such a situation of multiple ‘constituent’ communi-
ties, the numerical inferiority had to be evaluated in conjunction with a possible situa-
tion of dominance or codominance.” This is because a teleological interpretation of the
Framework Convention leads to the belief that minority groups need to be protected on
the ground and to the extent that their numerical inferiority exposes them to the risk of
succumbing to the majority by operation of the ordinary democratic mechanisms. When,

more groups run the state institutions on an equal footing, there is, at least

conversely,
onvention to the one

in principle, no need to afford protection under the Framework C
amongst them which is numerically inferior.

The Commission decided therefore to consider that those minority groups which are
in a dominant or codominant position are not, in principle, entitled to claim the protec-

tion of the Framework Convention. As a consequence, in the Commission’s opinion it

would be necessary to assess whether the Belgian communities found themselves in such

a situation of codominance.
Another substantial matter was subsequently to be addressed: To what extent does the

federal structure of a state have an impact on the determination of the existence of minor-
ity groups." The Commission had run into the controversial question of the ‘minorities
within minorities’. The Commission moved from the premise that logically, and con-

sistently with the object and aim of the Framework Convention, the need to provide a
‘defence tools’, i.e. mechanisms correcting the functioning
ace; that is to

e rights of
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minority group — must be determined both
The Commission was comforted in this reasoning by the fact that the possibility for

persons belonging to a national minority to form a majority within one area of a state
is explicitly contemplated in Article 20 of the Framework Convention, which sets wcn
the obligation for them to respect the rights of this ‘local’ minority.”? The Commissiont

10 The Commission held that a numerically inferior group of persons which finds its
codominant position is not to be considered as a minority (para. 40 of the opinion) .
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even in the absence of any reservation or declaration excluding French-speakers from
its ambit of application, would therefore not, in itself, threaten constitutional or legal
changes. Such changes might eventually indeed appear necessary: But the relevant debate
and decision may not be shifted from the national to the international forum.

As regards the opportunity of granting at a local level a status of ‘minority within
a minority’ — hence protection under the Framework Convention — to a group which
belongs to the majority at the national level, it is the opinion of the Venice Commission
that no historical past, as unjust as it may have been, may justify the deprivation of protec-
tion to a vulnerable minority group. Obviously, such protection may be granted only to
the extent that the relevant claim is not abusive or manipulative. Moreover, it is highly
unlikely that similar attempts would not be spotted under the monitoring of the CoE’s
Committee of Ministers with the ACFC.

In sum, it is up to the Kingdom of Belgium to decide whether or not to ratify the
Framework Convention. By ratifying it, Belgium would certainly show that it shares the
belief of the other CoE’s member states that respect for minority rights forms an integral
part of respect for human rights, a cornerstone of our common democratic values. After
ratification, Belgium would remain primarily responsible for ensuring the compatibility
of its Constitution and legislation, including and most importantly their practical applica-
tion, with the principles enshrined in the Framework Convention, and would benefit from
the flexible interpretation of the provisions of the latter. Nevertheless, Belgium has been
warned, by the Venice Commission in primis, that a limitation of the application ratione
personae of the Framework Convention by way of an arbitrary — or even too strict — defini-
tion of what it means by ‘national minorities’ - i.e. of the exclusion of French-speakers in
Flanders — would likely cause the censure of the ACFC and the Committee of Ministers:
something which would collide with a full and genuine commitment by Belgium to the
respect for human rights.

A concluding remark: The question may be raised whether the Venice Commission’s
findings in this opinion are of a general nature or are only applicable to the Belgian situa-
tion. The Commission cautiously pointed to the latter possibility."” It would however seem
difficult to justify (and indeed not entirely consistent with the structure of the opinion
itself) that the two principles highlighted in this context — first, that minority groups
enjoying a dominant or codominant position are, in principle, not entitled to additional
protection under the Framework Convention and second, that ‘minorities within minori-
ties’ may legitimately claim protection under the Framework Convention — are not of 2
general application. After all, a pragmatic approach to the determination of the existence
of a minority group within the meaning of the Framework Convention, coupled with the
relevant monitoring mechanism, should suffice to reduce — significantly if not entirely
— the risks of arbitrary and unjustified limiting or conversely, broadening of its scope of
application.

17  See para. 4 in fine.
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