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124 Giorgio Malinverni

the three fundamental principles of European constitutional heritage:
democracy, human rights and the rule oflaw. .

The activities undertaken by the Venice Commission to prevent viola-
tions of human rights are varied and multifacet_ed. It seems to me thz;:
these activities can be divided into five categories: prevention through
normative activity; prevention through advisory activity; prevention throug
‘mediation; prevention through education and prevention through the pro-
motion of European standards.

II. PREVENTION THROUGH NORMATIVE ACTIVITY

The normative activity of the Commission is exercised in .three dxffere?t
ways: elaboration of draft conventions; adoption of declarations; and draft-
ing of statutes for certain territories.

1. Elaboration of draft conventions

The best, and for the time being the only, example of elaboratiqn of a draft
convention by the Venice Commission is the draft convention on the
protection of national minorities which a few years later beca?me the F ra-
mework Convention of the Council of Europe for the Protection of Natio-
nal Minorities of 1 February 1995. It was in response to the urgent ne(?d
for international regulation of the problem of minorities that the Commus-
sion, at the request of several states (Italy, Y}Jgoslavxa anc! Hungz.uy.),
started elaborating this draft convention. First, it d_rew upa list of princi-
ples that were to govern the status of national minorities. Its President
presented this list to the Copenhagen Meeting of the .C<.mference on the
Human Dimension of the CSCE in 1990. The Commission su})sequendy
added a mechanism of control and turned the list of princples into a draft
convention adopted on 8 February 1991 and thereafter submitted it to the
Committee of Ministers of the Council of Europe.® .

It is general knowledge that several other projects fqllowed. this one.
Approaching the matter from a slightly different angle, the Parliamentary
Assembly of the Council of Europe adopted on 1 June 1993 a draft
Additional Protocol to the European Convention on Human Rights: It was
mainly on the basis of these two documents that the F:ramewqu Q?nven—
tion of the Council of Europe on the Protection of National Minorities was

5  Council of Europe doc. CM (91) 29. The draft was published in 12 Human
Rights Law Journal (1991), at 270. .

The Coniribulion of the Eurofiean Commussion for Democracy Through Law \

finally adopted. The Convention was opened to signature by states on\
February 1995 and entered into force on 1 February 1998.

2. Adoption of declarations

Sometimes the normative activity of the Commission is less ambitious and

rather than undertaking the elaboration of draft conventions it limits itself
to adopting declarations. :

The Commission found that when common problems arise in several
states, raising difficult technical legal problems, a comparative analysis, and
even the preparation of models may be necessary. In that case, the Com-
mission proceeds in general with the preparation of a questionnaire ad-
dressed to all its members. The Commission then prepares a report based
on this questionnaire. I will only refer to three examples.

(a) Knowing how important the regulation of relations between inter-
national and domestic law is to members of the former communist bloc,
the Commission set up a working group to study this question. The
rapporteur of this group prepared a questionnaire addressed to the mem-
bers of the Commission. On the basis of the replies received, he prepared
a report containing not only a comparative study of the answers provided
by the constitutional provisions and practices of European states, but also
model solutions. These were presented at the Seminar on the relationship

between international and domestic law that the Commission organized in
Warsaw in May 1993.6

(b) Further to a questionnaire addressed to all member states, the
Commission also prepared a report on the legal bases of foreign policy. At
the end of this report, it set out the principles that must guide member
states of the Coundil of Europe, and other states that share the same values,
in the exercise of foreign policy.” _

(c) The Commission proceeded in the same manner when it adopted
the Declaration on the Consequences of State Succession for the Nationa-
lity of Natural Persons on 14 September 1996.8 This Declaration comprises
sixteen articles that should govern this matter and regulate it in detail. In

6  See Council of Europe, European Commission for Democracy through Law,

- The Relationship between International and Domestic Law, Proceedings, War-

saw, 19-21 May 1993, Science and Technique of Democracy Collection, No. 5
(1993).

7  Council of Europe doc. CDL-DI.

"8  Council of Europe doc. CDL-NAT (96) 7. See Council of Europe, European

Commission for Democracy through Law, Consequences of State Succession
for Natjrnality, Collection Science and Technique of Democracy, No. 23 (1998).
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Europcan Convention on Human Rights.!8 In this opinion, the Commis-
sion concluded that it was not advisable that a state be a member of both
systems of human rights protection. It was a!so at the request of t;:c
Parliamentary Assembly that the Commission issued an opinion on the
Constitution of Ukraine after the latter joined the Councul‘oi: Europe. Ang
at the request of the Committee of Ministers, the Commission examinec
the Constitution of the Russian Federation in the context of that state’s
membership procedure.!®
The Commission is consulted in principle on draft texts rather than on
texts already adopted and the modification of which }«vould be much more
difficult. The intervention of the Commission at dlffCl:er?[ stages of the
adoption process of a text makes it easier for the Commission’s comments
to be taken into account and is therefore a very constructive approach.
Even if opinions are mostly followed when workir}g out the final text,
it is not the aim of the Commission to impose a solution, but to exchange
views through non-directive dialogue. S .
The following is an example of how the advisory activity worked regarding
constitutional questions in Albania.?® g ; ‘
The Commission enjoyed privileged cooperation with Albania. Seven:al
times, a liaison agent of the Commission stayed in Tirana to ensure consis-
" tent relations with the Albanian authorities. Even though it started at the
beginning of the democratization of the country, the process leadu}g to
the adoption of a new Constitution in Albania u.)ok. several years. As from
1991, the Commission cooperated in the constitutional revisions. A.t thg’t
time it issucd an opinion on the first draft of the democratic Constitution.
The transition from a totalitarian system to a liberal democracy neces-
sitated as a matter of urgency the adoption of constituti.onal provisions
regarding human rights. This is the reason why emphasis was placed in
the revised draft of the Constitution on the chapter concerning human
rights. Following an exchange of views on this subject with an Albama'm
delegation,?? many changes and improvements suggested by the Commus-

sion were incorporated into this chapter which was adopted by the Parlia- -

ment in April 1993. : .
Albania became a member of the Council of Europe in 1995. (.)ne. of
its undertakings upon admission was the adoption of a new Constitution

18 Council of Europe doc. CDL-INF (98) 8.

19 Council of Europe doc. CDL (94) 11,

20 Other equally good examples could be mentioned regarding cooperation with
Ukraine, Bosnia and Herzegovina and Moldova.

21 Council of Europe doc. CDL (91) 37.

22 Council of Europe doc. CDL (93) 13.

FHE LUIMNIUUAIOR U] ERE LLITUPCIN LOMIINsSn jOr DEROCTacy rnrongn raw 1y

complying with the Council of Europc’s principles. In 1994, a working
group of the Commission examined the draft Albanian Constitution that
was submitted to a referendum - and rejected - on 6 November 1994.
This opinion was communicated to the Albanian authorities after the vote,
50 as not to implicate the Commission in the referendum campaign.®® The
Commission found that the draft was a serious attempt to adopt a Consti-
tution complying with European standards on democracy, human rights
and the rule of law. However, the gencral ban on partics with a religious
or ethnic basis, as well as the rule limiting leadership of ‘large’ religious
communities to Albanian nationals born in Albania and resident in Albania
for at least 20 years, were considered excessively restrictive. Furthermore,
a certain number of provisions required further clarification, particularly
those restricting fundamental rights, to prevent cxcessive limitation of
those rights. Other clarifications could have been made on such matters
as the relation between international and domestic law, the recourse to

referendum and the respective powers of the Parliament, the President

and the Government regarding international treaties; the nomination

procedure of the Prime Minister could have been simplified. The Commis-

sion noted that the powers of the President of the Republic were very wide.

- It was also desirable to introduce at the constitutional level access to an
administrative tribunal, as well as a rule ensuring the nomination of all

judges for life or until retirement age so as to guarantee the indcpendence
of the judicial power. '

Subject to a few exceptions, the above comments did not imply that the

text was incompatible with European constitutional standards. However,

when the Commission submits its comments, it prefers to indicate which
provisions could be interpreted in a way opposed to these criteria, in order

“to avoid problems from the start rather than at the end when the law is

applied.

In 1995, at the request of the Committee on Legal Affairs and Human

- Rights of the Parliamentary Assembly, the Venice Commission adopted an
- opinion on the Albanian law on the organization of the courts, which was -
chapter VI of the Transitional Constitution of Albania.24 At the request of

the same Committee, the Venice Commission examined in 1998 the recent

~ amendments made to the major constitutional provisions then in force in
* Albania concerning the High Council of the Bench, the additional provi-

23  This opinion was published in the Commission’s Annual Report of Activities
for 1994. )

24 Council of Europe doc. CDL (95) 74 rev.
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Minister and the President of the Assembly; whether the President of the
Republic had the power to nominate a Government after having dissolved
Parliament and whether the Government had the power to suspend the
decision of the President to dissolve the National Assembly.

The solution to this conflict between the principal bodies of the state
required also in this case a correct interpretation of the relevant provisions
of the Constitution of the Republika Srpska, in particular articles 94 a'nd
114. The Venice Commission gave its opinion to the High Representative
of the International Community for Bosnia and Herzegovina only a few
days after it was solicited. A serious constitutional crisis had thus been
averted. . '

(d) Still in the Republika Srpska, and again at the request of the ngh
Representative of the International Community in this country, the Venfce
Commission issued on 8 February 1999 a second opinion on the respective
powers of the President of the Republic and Parliament regarding the

" formation of the Government. A crisis situation had indeed arisen further
to consecutive refusals by Parliament to nominate candidates.who were
proposed by the President of the Republic to the position of Prime Minis-
ter. All these candidates belonged to political groups that did not hold a
majority in Parliament, so that the country had been for several months
without a Government.

In this case too, the opinion of the Commission consisted in proYiding
a correct interpretation of the relevant provisions of the Constitution of
the Republika Srpska, especially articles 70, 72, 80 and 90.

V. PREVENTION THROUGH EDUCATION |

When the Commission, in the course of its advisory activity, realizes that
a particular issue common to several Constitutions submitted for .exami-
nation raises important technical legal questions, it will not hesitate to
undertake a comparative study. .

The Commission has in this manner selected certain subjects which it
has studied in depth either at seminars which it organized or by entrusting
one of its members with the preparation of an in-depth report, or by
creating a working group.

In particular, the Commission organized, and continues to organize, a
series of university level seminars for democracy - called UniDem seminars
- focusing on particular subjects, often in cooperation with Central and
Eastern European Universities. These seminars bring together legal ex-
perts of member states and all those who, in those countries, are involvefl
in the implementation of the Constitution (deputies, public servants, uni-
versitv professors, iudges, etc.). The aim of thesl' niDem seminars is to
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contribute to the creation of a democratic culture in the legal circles of the
new democracies. _

(a) Constitutional justice was the subject of a first series of seminars.
Aware of the importance of the administration of good constitutional
justice in achieving the rule of law, the Commission organized a meeting
with the Presidents of the Constitutional Courts of member states of the
Council of Europe and interested states of Central and Eastern Europe on
8 October 1990. The purpose of the méeting was to bring together the
experience acquired by the countries in which such bodies exist and have
been functioning for a long time. The participants had before them a
working document on models of constitutional jurisdiction prepared by a
member of the Commission.?8

In the light of the results of this meeting and at the request of the
Central and Eastern European states involved, the Commission decided
to concentrate its efforts as a matter -of priority on the question of proce-
dure before constitutional jurisdictions. It entrusted one of its'members
with the preparation of a report on this question. It also organized, on this
subject, UniDem seminars on the role of the constitutional courts in the
consolidation of the rule of law (Bucharest, 1994), on the protection of
fundamental rights by constitutional courts (Brioni, 1995) and on consti-
tutional justice and democracy by referendum (Strasbourg, 1995). The
notes from these seminars were published in the Commission’s Collection
entitled ‘Science and Technique of Democracy’.

The second action undertaken by the Commission to fadlitate ex-
changes of experiences in the field of constitutional justice was the creation
of a documentation center on constitutional case-law. The center is in a
position to provide the newly established courts with a choice of easily
accessible case-law from older judicial bodies. To that end, the Commission

publishes three times a year a much appreciated Bulletin on Constitutional
Case-Law.

(b) Another area in which the Commission organized UniDem seminars
is that of the transition from a planned economy to a system of market
economy. On this subject, two seminars were organized, the first in Mos-
cow in February 1993 and the second one in Sofia a few months later.

(c) The emergence of the problem of the protection of minorities has

been a constant concern of the Commission since the beginning of its
activities. '

28 H. Steinberger, Modeéles de juridiction constitutionnelle (Council of Europe,
Strasbourg, 1992).
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136 Giorgio Malinverni

Recently, the Commission was called upon to express an opinion on
the compatibility of the death penalty with the Constitutions of two states,
Ukraine and Albania. '

In the case of Ukraine,3? the Commission noted that the Constitution
contains neither a provision expressly providing for the death penalty, nor
a provision specifically abolishing this penalty. Therefore, the constitutio-
nality of the death penalty should be approached through the interpreta-
tion of relevant provisions of the Constitution, in the light of the Consti-
tution as a whole, but also taking into account the international obligations
of Ukraine considered against the background of international develop-
ments in this field. The Commission noted the remarkable importance that
the Ukrainian Constitution ascribes to the right to life and to the right to
respect of human dignity. The Commission also emphasized the ambiguity
of the term ‘arbitrarily’ in the first sentence of article 27, paragraph 2, of
_the Constitution*® by pointing out that this term does not necessarily
introduce an exception to the right to life and that it has at times been
used as the legal basis for abolitionist positions. Furthermore, article 28 of
the Constitution, which guarantees the right to human dignity and which
prohibits cruel, inhuman or degrading punishment or treatment, effecti-
vely reduces to practically inexistent any possibility of instituting or car-
rying out the death penalty. Finally, the Commission noted that the death
penalty is only admitted in the European legal system as a transitional
measure and that, in any case, its carrying out is not tolerated.

In conclusion, in view of the absence of a constitutional basis explicitly
authorizing the death penalty; the ambiguity of the term ‘arbitrarily’ in
the first sentence of article 27, paragraph 2, of the Constitution of Ukraine;
the fact that article 27, paragraph 2, embodies the general rule of article
6 of the United Nations Covenant on Civil and Political Rights (right to
life) without adopting the exception (death penalty); the importance which
the Ukrainian Constitution ascribes to the right to life; the fact that the
constitutional prohibition of cruel, inhuman or degrading punishment or
treatment effectively leaves no space for maintaining and carrying out the
death penalty; and the evolution of European public order towards abo-
lition of the death penalty, the Commission found that the death penalty
cannot be declared to be in accordance with the Ukrainian Constitution.

At the request of the Bureau of the Parliamentary Assembly of the
Council of Europe, the Commission issued a similar opinion on 11 Februa-
ry 1999 on the conformity of the death penalty with the Constitution of

39 Opinion of 17 April 1998, Council of Europe doc. CDL-INF (98) 1.
40 ‘No one can be arbitrarily deprived of his life.’

(
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Albania.#! After examining the wording of article 21 of the Albanian

" . Constitution ('life is protected by law’) and noting the absence of express

reference to the death penalty in the Constitution, the Commission analy-
zed l.u?w the Constitutional Courts of other countries interpreted similar
provisions. Having also taken into account the jurisprudence of the Euro-
pean Court of Human Rights on this delicate problem, the Commission

came to the conclusion that the imposition of the death penalty is i
i i t -
tible with the Albanian Constitution. penallyls incompa

VII. CONCLUSION
Established in the aftermath of the fall of the Berlin wall, the Venice

Commission played an important role in the process of adoption by the

countries of Central and Eastern Europe of Constitutions complying with
!:he standards of European constitutional heritage. Constitutional engineer-
ing, which aims at drawing up Constitutions adapted to the needs of a
given country, is undoubtedly an element likely to contribute to the pre-
vention of crisis situations and hence to human rights violations. P

F 41 Council of Europe doc. CDL (99) 1.
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