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1. Introduction

Separation of Power is one of the basic structomalciples of democratic societies. It was
already discussed by ancient philosophers, deelysssmi@an be found in medieval political
and philosophical scientific work, and we base camtemporary discussion on legal theory
that has been developed in parallel to the emeeg@ficdemocratic systems in Northern
America and in Europe in the T&entury.

Separation of Powers is not an end in itself, moitia simple tool for legal theorists or
political scientists. It is a basic principle inesy democratic society that serves other
purposes such as freedom, legality of state aetsd-independence of certain organs which
exercise power delegated to them by a specifictitatienal rule.

When the organisers of this World Conference comtilre concept of the separation of

powers with the independence of constitutional tsouhey address two different aspects. The
first aspect has just been mentioned. The indegrea®of constitutional courts is an objective

of the separation of powers, independence is #tslteThis is the first aspect, and perhaps the
aspect which first occurs to most of us.

The second aspect deals with the reverse relaimnistdependence of constitutional courts

as a precondition for the separation of powersepetidence enables constitutional courts to
effectively control the respect for the separatbpowers.

As a keynote speech is not intended to providenzigé report on the results of the national

reports, | would like to take this opportunity tscliss certain questions raised in the national
reports and to add some thoughts that are not edvey the questionnaire sent out a few
months ago, but are still thoughts on the relahgmbetween the constitutional principle and

the independence of constitutional judges.

2. Two preliminary remarks on the scope of the tomi

Before | begin my analysis, | should make two pnatiary remarks which are necessary for a
proper discussion of the topic. The fist remark Islesith the definition of what is a
constitutional court. The second remark is direciédhe differences in the constitutional
system in which a constitutional court developg#se law.

a) Constitutional Courts and equivalent bodies
The Congress of the World Conference does not dedy with Constitutional Courts, but also
with “equivalent bodies”. This wording is clearlyneed against a narrow view on a certain



type of constitutional justice, especially agaimastrestriction to the “European type” of
constitutional courts.

When | say “European type”, | am fully aware of flaet that there is no monopoly of any
region of the world to a certain solution in constg constitutional justice. However, for the
sake of classification, | make reference to théohisal roots of constitutional justice in the
Europe of the 20 Century. After the establishment of a ConstitugioBourt in Austria, in
1920, which did not exist between 1934 and 1945 ahdhe Constitutional Court of
Czechoslovakia in 1920, which never became effectiuropean States have established
Constitutional Courts in two waves after 1945 affictral989. These have a number of
common features, which distinguish them from othetems, such as the system of the US
Supreme Court, which | will call the American typieconstitutional justice.

For today’s topic, there are fundamental differenge the functions with a view to the
Constitution, which have to be mentioned here ideorto get an accurate answer to the
guestion of the separation of powers. The Euroggpe constitutional courts are judicial
organs that were entrusted with ensuring normagiyeeriority of the constitution over the
remainder of the legal order. Fundamental rightsnfan integral part of the legal body of
constitutional law. In many European systems, iials are entitled to file applications in
order to enforce their rights. At the same timegernnational human rights were made
effective. They have been increasingly influencthg domestic practice over the last six
decades.

In Kelsenian constitutional thinking, the ordingcyiminal, civil or administrative) judge had
no power at all to decide on the conformity of & laith the constitution. The task of
defending the integrity of the hierarchy of nornssim the exclusive competence of the
constitutional court. This is called the “monopolyto annul laws”
(“Normverwerfungsmonopol?) On the other hand, constitutional courts are tédito
deciding constitutional disputes and constitutiogakstions in disputes involving various
guestions.

b) "Younger" and "older" democracies

It is common ground among all experts on Constingl Justice as well as insiders, such as
the participants in this Conference, that the s@aatexts in which a particular constitutional
court has been instituted and continues to operatg,to a large extent.

A rough division into two groups of constitutioraurts proposed also in one of the written
contributions to this Conference (Harutyunian, G@unenia) takes account of this context:
Courts in young democracies and courts in demaesawgith a longer democratic tradition. In
this second group, we find a commitment to funaloseparation of powers, a certain
constitutional culture and especially a high cogeece of constitutional law and
constitutional practice. Questions to both groups/rbhe the same on an abstract level, but
they must be put in different ways. The answerstrbeglifferent anyway.

An overview shows that competences of constitutionarts vary considerably. We still find
that a number of courts have a limited scope aégliction. In the long run, a limited scope of
the constitutional court will hinder it from becamgi an effective guarantor of the supremacy
of the constitution. The ex post-control of the foomity of laws with the constitution
together with the power to set aside laws foundoostitutional may be seen as the
“Archimedean point” for effective constitutionalgtice.

A second point is decisive: the access of the iddad to the constitutional court. This right
has proven to be the most important ingredienstmcessful constitutional justice; examples
of young democracies show this, as do establisketbdracies such as Germany, which have
demonstrated it in the second half of th& Z@ntury.



3. Separation of Powers — a valid concept in today’constitutional theory

You probably do not expect me to give a lectureghenseparation of powers at the beginning
of a conference with a limited time budget andronf of an audience that is most acquainted
with the separation of powers be it in theory opiiactice.

Modern legal theory takes due account of whattn Lockehas formulated in Book Il of
“Two treatises on Government” and Montesquieu haabdished in “De 'Esprit des Lois”
(“The Spirit of Laws”). However, the ideal of chexlknd balances and of three equivalent
powers had to be adjusted in view of the developtsévat occurred during the 2@entury.
Separation has always been more than drawing tmrilevas the distribution of powers and
it was the intertwining or joining of powers.

When we talk about the separation of powers, #ls® clear that it comprises functional,
institutional and personal separation. The degnekthe quality of separation of powers in a
particular constitutional system can only be meaduf one assesses the extent to which
functional separation corresponds to instituticsegaration, i.e. whether different functions
are fulfilled by different institutions and persoifst are not directly dependent on organs of
other institutions.

In modern constitutionalism, there is a tendencygdasider the complexity of inter-organ-
relations within one state power. This tendencyesatue account of the contribution of the
distribution of competences (powers) within a dari&ate power to the overall quality of the
separation of powers. Such a contribution existsrfstance if, in a system of a two chamber
parliament, both chambers have the right to eleetrtain number of constitutional judges.

Above all, it was the judicial power that has givese to much discussion within the
separation of powers doctrine. It was held, by Meqgtiieu and others, that the judiciary had
no limiting function vis-a-vis the legislator. This is true, as far as the ondinadge is
concerned, who is strictly bound by law and whona empowered to decide on the
constitutionality of laws. However, this is notérfor the American type supreme courts and
for the constitutional courts to the extent thagythcan effectively limit the power of
legislation to the boundaries of the constitution.

The separation of powers does not, however, cthatendependence of courts in general and
of the constitutional court in particular. The mé&krequirement of independence is not
replaced by an abstract principle. Its functiotingted to assisting the material guarantee of
independenceNe can see this relationship more clearly, if wagme the following: if there
were mixed powers of legislation and executive both were under the effective control of
an independent constitutional court, we would fimel power of government limited, although
there was no classical separation of powers itrihgic sense of Montesquieu.

4. Independence of Constitutional Courts and the Lgislature

As constitutional courts are empowered to set adsids and statutes, legal theory describes
them as “negative legislators”. Legal theory hasmed®o since the early 20Century.
However, this is only one aspect of the influen€eanstitutional courts on the legislative
power:

the constitutional judge is inevitably and on anpanent basis close to the powers of the
legislator in a “positive” sense as well. Let maimerate three features of a possible positive
interference of constitutional courts with the kgtive power.



a) “Interpretation in conformity with the constitut ion”: in many systems, constitutional
courts have a certain discretion when they makecssin during norm control proceedings
concerning the constitutionality of a legal rulewhether to annul the law or to interpret it in
a way that makes it conform to the constitution.ilVht first sight they preserve the integrity
of the law, it is not always an act of judicial fsedstraint. Especially in cases where the
legislature has obviously intended a solution whittte constitutional court found
unconstitutional, the court substitutes the origim@aning with a new one, it is materially
“amending” the law. In cases where the legislatarid have chosen another solution that was
also in line with the constitution and taking iné@count the fact that the majority in
parliament would have opted for a different solntithe approach may limit the legislatule
factoin its range of action.

$$$b) Guidelines for new legislation: Sometimes constitutional courts do not restrict
themselves to just saying what is absolutely necgse giving the grounds for the annulment
of a law. In fact, they go on in their reasoningl gmesent to the parties of the proceedings
and above all to the legislature, guidelines fowre legislation. In systems, where the
constitutional court is commonly accepted by allitmal parties and has gained high
authority, such guidelines may have a considerabipact on the legislative process
following the annulment of a legal rule.

c) Constitutional courts supplementing Parliament: there may be situations where
legislation was necessary according to the conistituor simply for practical reasons, but
there was no consensus in Parliament for a solutioder such circumstances, it is possible
for one of the conflicting parties to submit a mooe less political question to the
constitutional court, which is often willing to dde that question by means of constitutional
law.

In a discussion among judges, it will not be wrgnghderstood when | call for awareness of
the fact that constitutional courts regularly cotfese to the boundary between judicial power
and legislative power — which is neither a straight a clear one. And there may be situations
in a constitutional system where a constitutionalirt steps over this line without being
accused of abusing its power.

If we are aware of that matter, we are also conscad the legislature’s political discretion; it
enjoys a “margin of appreciation” especially in quex situations involving technical
guestions of any kind where tle& anteview of the legislature is necessarily differerdnh

the ex postview of the constitutional judge. Constitutionalucts will also take into account
the strong material democratic legitimacy of a seci of a parliament, which the court will
not replace with its own assessment in situatidrsobitical discretion.

The extent of the judicial self-restraint will valinpm country to country and from one field of
legislation to another. Nevertheless, there arencomlines in a comparative perspective,
common lines that are drawn by international coutpecially regional courts such as the
European Court of Human Rights or the InterameriCaart of Human Rights. These courts
have set standards in the past with respect to rhaman rights guarantees and they have
defined areas where the member states enjoy ar largegin of appreciation and situations
where there must be a stricter control by the ir@gonal judge. It may well be held that this
theory of “margin of appreciation” has some impalsio on the separation of powers in the
internal constitutional system.

It is not a coincidence that the question of maafirmppreciation — and with that a special
feature of the separation of power — has appeardiei field of human rights. Decisions on
human rights’ questions often entail defining pabdind private interests, balancing these
interests and making a choice of preference forasrtee other. In a number of cases, human



rights decisions reflect a social change, answeendoy the legislature and ultimately by the
constitutional court reviewing the legislation area certain sense “political answers”.

Another phenomenon highlights the political role tbé constitutional courvis-a-vis the
legislature. In a number of constitutions, we fapkcial contents that may be called “supra-
constitutional” contents of constitutional law. $hgart of constitutional law cannot be altered
by Parliament, not even by the majority (usualliwa-thirds majority) and the proceedings
for “ordinary” amendments of the constitution. Het constitutional court is competent to
define the content of “supranational” law and itsits, it decides directly on the field of
action of thepouvoir constitugthat means (i.e.) not only the “ordinary” legtsia but also the
legislator competent to amend the constitution.

The famous word “Constitution is what the consiitoal/Supreme court says it is” seems to
describe the reality in some of the countries whhbee constitutional courts enjoy a strong
position. From a theoretical separation of pow@esr'spective, however, this is not a fully
adequate description of the separation of poweasligfhent remains in charge with the
exception of “supra-constitutional law” it can clgarthe constitution when it is of the opinion
that the constitutional court has interpreted thiestitution in a way that was not intended. In
other words: with respect to constitutional lawisihot the constitutional court but Parliament
that has the “last word”, although the requirentdra two-thirds majority will usually — if the
Government does not have such a majority in Padidm- not lead to a reaction by the
legislature.

The more powerful reaction to the case-law of atcaiay be exercised by nominating judges
that are closer to politics. The effect and thespimlties in this respect depend largely on the
national rules on nominating judges. The reportsh® conference show a wide range of
requirements, procedures and other criteria, aedodthe working groups will deal with this
guestion in detail. From a general perspectivefgggional requirements, long terms of office
and a fixed age-limit, the division of rights toepent candidates among various state organs
and qualified majorities in election proceedingl wéiduce the possibilities of influencing the
composition of a constitutional court as a reactioncertain case law. A developed
constitutional culture will provide additional sgfeards against any discretionary reaction by
Government or Parliament.

This leads me to my final point in this part of rageech. The constitutional judge who
respects the separation of powers between legislaind the judicial control of legislation

will take due account of the margin of appreciatiaf political questions and of the

democratic legitimacy of decisions of Parliamentturn, it may expect the unlimited respect
of parliament for its own decisions, which aim tfarce the supremacy of the constitution
over legislation and the executive.

5. Independence and Separation of Powers - Generalonditions of an effective
constitutional control in transitional systems

The situation is of course different in transitibsacieties, where this respect must sometimes
still be attained. Here, we need conditions thanhoa be created by the constitutional courts;
they can only contribute to a step-by-step develmnof the legal system and the societal
environment. They have to be a role model for ottmrstitutional organs in using the legal
method when interpreting the constitution, stricedience of rules of conduct, take account
of international standards and thereby give suptmothe individuals when they are seeking
the protection of their fundamental rights. A numbé constitutions of transitional systems
might still need some clarification in defining thewers of the state and their relationship to
each other. Above all, discrepancies between tkts tf the constitutions and constitutional



reality must be reduced, and constitutional cultorest break ground in all spheres of
exercising state powers. Having said this, | wdikd to emphasise that | am not trying to
give advice to judges who know their difficult sition better than anyone else. | am just
saying, in my own words, what | have read in theortes and what | have read between the
lines.

Today, constitutions and constitutional courtsramsitional systems have much less time to
develop and reach certain standards in compartstimettime institutions had in the1@nd
20" Centuries. However, from an international and mparative perspective, today we find a
rich experience of how to implement constitutiopalicial review in situations of transition.
Let me take up a few observations of possibilitesl risks constitutional courts face in
transitional systems:

* First, if we look at older systems, we can ses the current standard was not reached in an
instance. A number of steps needed to be takergtsoes in difficult situations. The step-by-
step-approach has proven to be the best way tairagudicial standards.

* A second point is the role of human rights todagth on an international and on a national
level. We find a body of case law of regional humigihts courts, practice of UN institutions
and case law of national constitutional courts tisaexchanged between the courts on a
bilateral and on a multilateral basis. Learningrfrthe experience of others and learning from
each other’s contributions to the quality of comsinal justice all over the world and in
many fields of constitutional law, above all in tfield of human rights, has become a
decisive factor of success.

* Third, it seems that constitutional courts haeegdin faith, trust and self-confidence over a
certain period of time. Trust by society and leggberts is gained by a predictable practice,
case law with a clear methodological basis, wherenér decisions are quoted to show a
consistent “line”.

* |t is one of the most important tasks of consiitnal courts to develop values behind the
provisions of the constitution. In doing so, thenstitutional court also has the possibility of
establishing the consensus in a young democracichwhight not have existed when the
State was founded.

* |t seems that the range of competencies musb@abo small for a while and it must not be
too large at the very beginning.

* Judicial courts that have a procedural law whee court was a neutral arbitrator between
parties have proven to be successful. For thisoreaadversarial proceedings tend to
strengthen independence. In such a system, théitatiosal judge is not a public prosecutor
in charge of defending the constitution, he or siheuld be the neutral guardian. Against this
background, the competence to institute proceedirgsficiohas to be seen with scepticism.
* A court that is not in the position to work efigntly will not be an effective guardian of the
supremacy of the constitution. It is therefore angga when a constitutional court is
confronted with an enormous workload from the vbeginning, producing a backlog of
cases that increases from year to year.

* In traditional systems, the role of internatior@durts cannot be estimated high enough.
International and regional courts strengthen irteindependence, especially in systems of
transition. Where there is still a lack of intermainsensus, the authority of a long existing
international institution accepted by the large origy of states concerned will help to
stabilise the system in general and the constitatioourt in particular.

6. Five factors determining/supporting independencef constitutional courts



Let me return to the general perspective and ircltite topic of our conference in the
following question: what factors may — if they wodk are used in a positive manner —
strengthen independence of constitutional courteadern democratic societies governed by
the rule of law or in conditions of societal tramrshation?

Five factors seem to be of particular importandhical standards for and of constitutional
judges, a constitutional culture of respect forjustice, a well-balanced role of the use of
mass media, the protection of individual rights anternational co-operation between
constitutional courts.

a) Ethical standards of judges

In countries where the constitutional court is dfeaive organ, it follows from the
competencies of the court that it deals with goestiof a “political” nature. Human rights,
disputes on competencies of the highest organsrumdmnstitution, the annulment of a
government decision or the annulment / settingeasida law very often entail “political”
questions. It is therefore not excluded that tmglsi judge or the court as a whole comes
under political pressure in certain circumstan&snetimes the legislative rules on the court
reflect this danger and they address this dangéhn epecific and concrete safeguards.
Sometimes they do not. It would not be appropriatdraw conclusions from the extent of
legal regulation about the quality of independeoteonstitutional courts for the following
reasons.

The extent to which independence of constitutiamalrts is respected by Government and
Parliament highly depends on the political and tari®nal culture of a given state. Very
detailed regulations may not be worth much wheeedtlare subtle mechanisms of influencing
judges or where pressure is actually exercisechemt Rather vague rules may be sufficient
where the court and its judges are respected iasatdt guarantors of the constitutions.

b) Constitutional Culture

Having said this, | must add that constitutiondtune is not a thing which exists without an
alternative and which cannot be influenced. Adrdiite the starting point for one
constitutional court may be more difficult thanttled another, taking into account the history
of a state and the history of its constitution. leer, in every situation it is in the hands of
Government, civil society including above all theedima and not forgetting the judges
themselves, to enhance the respect for the coistith court and thereby also its
independence. On the other hand, even under “niaderaocracies, where the constitutional
court has reached a strong position, confidenceradependence may be in danger and may
be hampered by Government, the media or the judigesselves.

Let me identify two factors of culture | chose ofiimany others.

Election processthe reports by all delegations to the World Confeee show that most
constitutions have more or less similar criteria fioe election of constitutional judges, a
working group will produce a report showing comngrmounds as well as differences. One
feature shared by quite a number of constitutiorscéear criteria for the qualifications and
rules that anticipate that a single political pamgy not decide on the composition of the
courts. This procedure produces plurality in thartoand plurality is an important factor, if
not a legal precondition for the independence ofistitutional courts. On this basis,
transparency in electing constitutional judges eimabsing women and men that have gained
respect in their former professional life, irresjpex of their political beliefs, enhances the
independence of courts. Self-restraint of the jpalitclass in electing new judges that have
spent most of their former professional life inipos is also important.



A proper balance between confidentiality and trawepcy: confidentiality of court
deliberations is common practice all over the worldalso with respect to constitutional
justice. The extent to which the public is informegbut what is going on in the courtroom
differs from country to country. Systems with indival reasoning provided by each judge or
in mitigated versions with the possibility of comdénog and dissenting opinions make it
possible for the general public or legal expertdigcern “groups of judges”, tendencies,
sociological analysis etc. At the other end we figdtems — most of them in Europe — where
even the number of votes supporting a judgmenbigpnblished. The quite obvious result of
that are the numerous books on the functionindhefUS Supreme Court whereas especially
American legal publicists quite often deplore theki of publicity in Europe in this respect,
which makes it impossible to do research in a oedaection.

In continental Europe, however, there is a certeamsfer of knowledge from inside the
constitutional court at least to the legal expértss transfer takes place in at least two ways.
First, the judges themselves sometimes have tliemey to explain their decisions when they
are invited to scientific conferences, and it haygoeegularly that they do not simply tell what
can be read in the judgment.

A second means of transfer exists in countriesrevassistants to constitutional judges, who
are highly qualified, leave the court after a fe@ass in order to continue a legal career in a
public authority, as a judge, as a private lawyeaan academic. In their daily work or even
in scientific publications, they will of course reavtell the public details of discussions.
Nevertheless, they work on legal cases that masnaiély come before the court with the
understanding and the background of a former “erSjdjuite often they stay in contact with
their former colleagues, in some cases this forsirfsémi-institutionalised”; this “how the
court works”- knowledge used outside the consthai court reduces, to some extent, the
confidentiality in a strict sense; in the end itpgsethe constitutional court to be an organ of
effective control.

Beyond this point, however, good reasons call fsiriater view on confidentiality. There are,
of course, various reasons for confidentiality olut deliberations. For today’s topic of
independence, it is the aspect of independencheosihgle judge and the court as a whole
that may be in conflict with the disclosure of thersonal opinion and voting behaviour of a
particular judge. Let us think of fictitious exaraplof a government or powerful groups in
civil society putting pressure on certain judgesdaertain opinion held in court deliberations
or mass media disclosing internal proceedings bbel@ations. Most constitutions provide for
a certain number of judges that sit in the pler@rya chamber when they decide important
cases. In general, this number is not below 7 andsometimes reaches the number of 14 or
15 judges. A certain size of a court reduces thksriof pressure exercised on individual
judges. The personal opinion then disappears behendecision of the court.

c) The Role of the media

The media have a role that should not be underastion In modern society, the publication
of decisions in official collections of judgmentsia law journals is still important; but it is
not decisive for the overall perception of the perfance of a court. Long before these
publications appear, there is a public debate enrttedia on the content of decisions, its
reasoning and its consequences. In this situati@nmedia bear responsibility for the proper
perception of court decisions, and it is a commeatudre in democratic societies that the
media strengthen and support the independence radtittgional courts by giving them a
voice in the public debate.

Having said this, | turn to the dangers of thetreteship between the courts and the media
and to the duties of the constitutional court. Tharts must be aware that their decisions may



be perceived differently in a general political d&b than in the circles of specialised
(constitutional) lawyers. That means that a judgdtiohg a decision must bear in mind that it
will be read by non-lawyers while keeping the stadd of legal reasoning. Sometimes, a
“translation” of a judgment for the public may keguired — for instance by means of press
releases. The European Court of Human Rights gisean example of good practice in
informing the European public and the public of Member State concerned. Beyond this
task of “translation”, the Court and its judges wdorefrain from “interpreting” the
judgments. In any event, it shows that there is@ line between informing and translating a
judgment, on the one hand and interpreting or @e@mmenting it, on the other hand.

d) Judicial Protection of individual rights

The independence of constitutional courts is suppoif the court has a larger scale of
competences. One crucial competence is the carfticdnformity of all state acts, especially
those of the legislature, with fundamental righitsndividuals. To be effective, the access to
the court must be wide enough. In a comparativepsstive, constitutional courts that have
become strong and independent institutions in twintries have the competence to set aside
or leave unapplied, official acts (judgments byiady courts, administrative decisions or
laws) conflicting with the requirements of humamhts, be it directly on individual
application or following the referral by a court.

The reasons for this are both legal and factuad: ldgal reason is that only individual
applicants put the constitutional court in a positto review constitutionality on a larger
scale. Reduction to abstract norm control procegdimakes the constitutional court
dependent on political opportunity, on whether apasition group or a government decides
to appeal to the constitutional court. If constdnal review is open to individuals, there is a
certain guarantee that every conflict with the ¢ituson will come before the constitutional
court. Citizens who are aware of their constitugionghts became "quasi-organs” in service
of the constitution.

The factual reason is a consequence of the legal Ancourt that decides on conflicts
between individuals and the state will, to a car@xtent, decide in favour of the applicant.
Even if the percentage of successful applicatisriew, the public perception will be that the
constitutional court is an effective instrument fmrotecting fundamental rights. This is
favoured by the reality of the modern media societiye spectacular case won by the
applicant may be in the headlines of the presslam@lectronic media for weeks, whereas no
one takes notice of the thousands of rejected egipins. For this reason, the constitutional
court very often has the public opinion on its siflee role of the media is also decisive in
this respect.

e) International Co-operation of Courts

The final aspect concerns the international dimensindependence of constitutional courts
may be assisted by international co-operation. yrviaw, there are three important ways of
co-operating:

- co-operation between constitutional courts amermational courts;

- bilateral co-operation between constitutionalregiu

- multilateral co-operation between constitutiooalirts.

aa) Co-operation between constitutional courts and rimétional courts: in the modern

world, the national level takes account of the rimétional developments in various aspects.
This is also true for constitutional justice. Catasional judges are increasingly faced with
situations involving questions of international laim such cases, they will search for
solutions found by international organs and, atadenternational courts and take account of
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their decisions even in cases where the state tidegally bound by a treaty. The most
significant example is, again, the protection ofmlam rights. In cases where international
organs of the UN charged with the protection of hamights and regional courts dealing
with human rights have developed a practice orrtaicecase law, a constitutional judge is
likely to take it into account when interpreting canstitutional fundamental right that
corresponds to the international right.

Sometimes, the relationship is even more complergénal human rights court may quote
UN practice and the national judge may includertrgsoning of the regional court in his or
her judgment. Things are even more complex in Eragith the European Court of Justice in
Luxemburg, and its EU Fundamental Rights Charter Strasbourg ECtHR with the EU as a
future Member and the national constitutional couwbliged to take into account both legal
dimensions. As we are in a World Conference, wiemait discuss our European problems;
mentioning it as a particular network of co-opematiherefore should be sufficient.

However, this form of co-operation is not a one wealationship. Co-operation means that
international courts need the national constititiarourts at least in a twofold manner: first,
the case law of the national courts gives the matgonal case law a firmer basis for its own
judgments. If a number of national courts have tgped similar solutions, this may serve as
an argument supporting the solution reached byntieenational court. This is also not only a
factual relationship, depending on the respecteaty, there may also be a legal obligation to
take into account the internal practice of courts.

Secondly, the authority of the international cowastsd of their case law depends on the
"translation work" of the constitutional courts. @g "translation" has two dimensions, first a
"literal" one, i.e. to bring legal arguments in tla@guage(s) of a state, because most of the
individuals and also many lawyers will not undemstéhe language of the international court;
and second a translation into the legal world ef ¢bnstitutional system of a country. This
task becomes more and more important with the aser®f international court decisions. The
dramatic increase of numbers of judgments of theofgean Court of Human Rights may
serve as a good example.

The decisive point for our topic is: in systemsttdw@ open to international law, and | assume
that all democratic systems are, reference toriateynal court decisions will enhance or at
least confirm the authority of a judgment of thenstitutional court. In this sense, the
international courts are able to strengthen thhaity and thereby the internal independence
of the constitutional court.

However, there is a "but": this effect is jeopaedizwhen the solutions reached on an
international level cannot be understood on theonat level. Interpreting human rights
means dealing with very broad concepts referringataes and calling for balancing interests.
It has been accepted for years that internationaham rights instruments have, to some
extent, been thavant gardein the protection of human rights. In recent yeamwvever, we
are facing a development that is dangerous. st gardeaspect has become stronger in
some parts of the world, and the constitutional risolare less willing to follow the
interpretation of the international court. Thisuation calls for a very careful examination on
both sides. We must not squander a common goodybfduality protection of human rights
by doing too much of seemingly good things.

bb) Bilateral co-operation between constitutionaduds: bilateral co-operation is often
underestimated, because it is only partly visibdethhe public. It is visible as far as
constitutional courts refer to similar decisions fofeign constitutional courts, usually to
decisions of courts of neighbouring countries opamant constitutional courts in a region,
such as the German Federal Constitutional CoutietJS Supreme Court. The invisible part
is informal co-operation between courts, which sagkace by way of mutual visits, with talks
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and common seminars on recent problems in thepjuridence of two constitutional courts.
Quite often new solutions are developed in sudkstal solutions of one court are presented
to the other, which might adopt the approach iovws case law.

cc) Multilateral co-operation has been developed different levels:this form of co-
operation takes place on three levels: first, wal fco-operation on an informal basis by
opening bilateral meetings to (often neighbourisigtes. Quite often, the common language
leads to a circle of courts meeting regularly.

The next step are then regional organisations cisimgra certain number of constitutional
courts defined by geographical criteria or again e common language. Regular
conferences and meetings on certain topics endigeconstitutional courts to have an
exchange of answers to questions relating to comproblems. An elaborate system of
regional co-operation can be found within the CdumcEurope and its satellites. The Venice
Commission offers an effective system of excharfg@ews in case of a particular problem
in a certain case within the Venice Forum. Morepibke Venice Commission has a sub-
commission on Constitutional Justice. Its membegsadso members of the Joint Council on
Constitutional Justice, which is constituted by Yfenice Commission and the constitutional
courts and equivalent bodies in its member andrebsastates. The Venice Commission also
supports the Conference of European ConstitutiQualrts, which is however organised by
the courts themselves. The other regional orgaarsatsuch as the ACCPUF or the Ibero-
American Association of have the same significaanoe function at this level.

And thirdly, on a worldwide basis, we have the WWodonference on Constitutional Justice
that organises a world conference every three yeamain with the support of the Venice
Commission.

These forums have a twofold significance: firsteythrsupport the exchange of views on
common problems of constitutional justice. Apaaonfrthis transfer, these initiatives assist the
constitutional court to hold an independent positiothe internal separation of powers.

7. Conclusion

Ladies and Gentlemen, let me conclude with a dimat remark. The rich experience that is
reflected by the national reports is not adequatelgit with if one reduces them to the pure
legal perspective. For this reason, | had to defrarh the legal perspective and leave it
sometimes behind me in order to complete the pctuwhich is a picture of comparative
public law - of a crucial institution in democrategal systems governed by the rule of law.

| am fully aware of the fact that not all of youllvagree with me on every point, in other
words: that you might want to draw a different pret on various aspects. My hope, however,
is that we can agree on the basic colours and #e motive of the picture.



