QUESTIONS CONCERNING INDEPENDENCE
OF CONSTITUTIONAL COURT AS BODY OF STATE AUTHORITY

The constitutional independence of judges
1. Concerning execution of Constitutional Court deisions

Concerning execution of decisions of the Constal Court first of all it must be
noted that Law of the Republic of Azerbaijan «Onn€&tdutional Court» does not
provide for any legal regulations concerning execubf decisions of the Court.

At the same time, the Constitutional Court has phectice according to which,
recognizing by its decisions the disputed legahmas contradicting to Constitution and
laws, the Court recommends to legislative and exezpowers of the Republic to bring
the disputed norm to conformity with the legal piosi of Constitutional Court. Thus,
there are about thirty relevant recommendation€afistitutional Court to Milli Mejlis
(Parliament) and Cabinet of Ministers of the Refubl

Though, Law «On Constitutional Court» does not etee the order and terms for
execution of recommendations of Constitutional Gouthe majority of
recommendations specified in the Court’s decisiares executed by the relevant state
authorities.

Also it should be mentioned that the Constitutio@alurt draws up the relevant
legal positions for resolution of legal disputessiag in connection with execution of
the Court’s decisions (Decision of January 25, 2005

However taking into account that there is the naibedor legal regulation of
execution of the Court’s decisions, the ConstinaioCourt has drafted some proposals
on amendments into the Law «On Constitutional Gotot improvement of execution
of Constitutional Court decisions.

2. Relations between mass-media and constitutionaburts

We consider that the maintenance of openness ahlicipu of activity of the
Constitutional Court is one of the primary goalssath courts since transparency and
publicity of activity of constitutional courts inease the trust to judicial system in
general and simultaneously facilitates accesstizieas to judicial remedies.

It is worth to mention that both Society and Juesace interested in transparency of
constitutional legal proceedings. The public estiom certainly, affects to
improvement of quality of work of court. Besides i is known, in executive and
legislative spheres there is aspiration to changéuah balance between three state
authorities, temptation to intervene and influenice particular, to the prejudice of
judicial authority and finally to judicial indepeedce. Thereof, close relations of



constitutional courts with mass media in case ahdparency and publicity promotes
elimination of these negative issues. The Consiitat Court of the Republic of

Azerbaijan makes certain steps towards this is¥hes, decisions of Constitutional
Court as well as all information on activity of Gitutional Court can be found at the
web-site of Constitutional Court (www.constcouruggz). Besides, different articles
and reports of judges and employees of Constitatiddourt on legal issues are
occasionally published in the legal press. The Gmmisnal Court issues its Bulletin

where all decisions of Constitutional Court as vesllother information concerning the
activity of the Court are published.

3. Professional data promoting the implementation foprotection of judges of
Constitutional Court

The Constitution of the Republic of Azerbaijan pdms the whole complex of a
guarantee of independence of the judicial authogtgating necessary condition for
substantial increase of the status of judicial attyn Together with it the Constitution
of the Republic of Azerbaijan allows to allocatecylear features of independence of
judges of the Constitutional Court. The outer stdeéndependence of judges of the
Constitutional Court is fixed in following positisn1l) they are not representatives of
interests of any state or social structures thahipits to them to occupy the state or
public posts and belong to political parties (dgtit1.2 of the Law «On Constitutional
Court»); 2) the judge has no obligations to thoke wominated or appointed him/her to
the post of judge (article 5.1 of the Law «On Cinsbnal Court»); 3) nobody has the
right to interfere in activity of judges, give theany instructions on issues studied or
considered by the Constitutional Court (article $flthe Law «On Constitutional
Court»); 4) conditions in which decisions of Congtonal Court are adopted, provide
freedom of judges’ will and exclude influence oerth

Along with it, it should be mentioned that speamture of judicial powers of
judges of the Constitutional Court, and also natess protection of judges from all
kinds of pressure assume that judges should bet@avwbat to avoid the conflict of
interests or abusing the powers. In connection With aforesaid, it appears that it is
necessary to pay attention to a matter of judieihics, being one of basic elements of
independence of judges of the Constitutional Cawmirparticular and judges of the
general jurisdiction as a whole. It would be ddd&ao note that independence of the
judge is not the subjective personal privilege, &érsd of all, the obligation. It should
generate thus consciousness of each judge thatuld ¢n all cases and under any
conditions accurately and unequivocally rejectemfits of rendering of external
influence. Besides its personal, internal indepande which is equivalent to
professional advantage of the judge should be boblmatory qualities of the judge.

There is also another one important issue conagrtie status of judges of
Constitutional Court. According to the current Egtion of the Republic of Azerbaijan,



the Constitutional Court is not included into thengral judicial system, and thus the
«Code of ethical behavior of judges» adopted byiclkidand Legal Council of the
Republic of Azerbaijan on June 22, 2007 does niarekon judges of the Constitutional
Court. However the Law «On Constitutional Courtnteans separate provisions on
judicial ethics of judges of the Constitutional @oun this connection, there is a
guestion, whether adoption of the separate aclatgg issues of professional etiquette
of judges of Constitutional Court is expedient ot

4. Can the age-related criteria necessary for worlas a judge stimulate the
independence of judges?

One of requirements to the candidate for the juafghe Constitutional Court is the
requirement of its spotless reputation. The probéemsists that, on the one hand, it is
almost difficult to formulate criteria of this spess reputation, with another - it is
necessary to show to the candidate on so high esgbnsible state post of the similar
requirement. It is necessary to rely on standarthéncivilized, democratic society of
concept of reputation, honor and dignity of thesparand the citizen. As to recognized
high qualification in the field of the right it ieached by years of professional work and
makes sure or diplomas of the candidate or theodadtjurisprudence, or the honorary
titles which assignment too demands presence cfdhe professional experience.

It is represented that at definition of the agelifoation for the candidate for the
judge of the Constitutional Court, it is necessarypay attention to presence large life
and professional experience for stay on so resplenpiost. Same the requirement of
presence of the experience of work by a legal tspaaks.

In conformity with article 126.1 of the Constitutimf the Republic of Azerbaijan
Judges should be citizens of the Republic of Azgrbanot younger than 30, having
voting right, higher juridical education and atde®-year working experience in the
sphere of law. Proceeding from given article of tBenstitution for judges of the
Constitutional Court in article 11.1 of the Law «@wonstitutional Court» the above-
stated requirements are established.

5. Can the financial guarantees, in particular, sufcient salary correspond to
the significance of a post and protect judge of catitutional court from possible
temptations?

For effective work of the judge material guaranteesmdependence of the judge of
the Constitutional Court, connected with paymentitef work, granting of annual
holiday, social security, maintenance with halmatisocial service, obligatory state life
insurance and health of the judge, and his fanmbuid be provided.

Courts of the Republic of Azerbaijan possess uniftegal status that is having the
equal rights, guarantees and perform uniform dutreghe set elements of the given
status are formulated so that to provide independézady position of judges. A special



order of appointment to the post of the judge asdlischarge from a post provided in
articles 95, 109, 128 of the Constitution as isecied on maintenance of their
independence. In addition the provisions of arsdg6, 127, 128 of the Constitution fix
political and legal guarantees of independenceudfigs. Besides, article 15.2 of the
Law «On Constitutional Court» as one of elementsaintenance of independence of
judges of the Constitutional Court provides an lstament material and social
guarantees, corresponding to the high status gejsid

Proceeding from the specified positions, articles-78 of the Law «On
Constitutional Court» the material guarantees adependence of judges of the
Constitutional Court are fixed.

6. Terms of office of judges of Constitutional Cour as guarantee of their
independence

The irremovability from office of judges is considd as one of guarantees of
independence of judges from executive and legidatlihe irremovability does not
mean lifelong realization of powers of the judgeufh in many countries this guarantee
is perceived so. In the international norms conogriio independence of judges,
practice of lifelong appointment is not obligatorfhere is enough, if the certain
guaranteed term of appointment is established,nguwhich the judge cannot be
dismissed or discharged unreasonably of a posillabiwthe authorities. According to
article 14 of the Law «On Constitutional Court» geg of the Constitutional Court are
appointed for a period of 15 years.

7. Criteria and restrictions at dismissal of judgeof constitutional court

Principles of the organization and judicial authpactivity are the base, original
«supporting frame» of third power. They can berdefias fixed in the Constitution and
laws the leading base of the general characterifigrmniform system, having with an
overall aim to provide effective realization of filons of judicial authority. One of the
most important organizational principles of judiaathority is independence of judges
and their submission only to the Constitution aaald.

One of political guarantees of independence ofgsdgf the Constitutional Court is
the order of discharge from a post of judges of@eastitutional Court. According to
article 95.1.10 and article 130.2 of the Constitutof the Republic of Azerbaijan judges
of the Constitutional Court are appointed by thelliMejlis (Parliament) of the
Republic of Azerbaijan with recommendation of theedtdent of the Republic of
Azerbaijan. On the basis of article 95.2 of the €bation the decision on appointment
of judges of the Constitutional Court are acceptéd majority of votes of 63 members
of the Milli Mejlis.



The general guarantees of independence of judgdseaConstitutional Court are
fixed in parts I-1ll of article 128 of the Constiton of the Republic of Azerbaijan, and
also in article 16 Law «On Constitutional Court»e Will notice that in parts IV and V
of article 128 of the Constitution are defined theses and an order of deprivation of
powers of judges of the Constitutional Court. Thusenever judges commit crime, the
President of the Republic of Azerbaijan, based @mclusions of Supreme Court of the
Republic of Azerbaijan, may make statement in MMijlis of the Republic of
Azerbaijan with the initiative to dismiss judgesrir their posts. Respective conclusions
of Supreme Court of the Republic of Azerbaijan mustpresented to the President of
the Republic of Azerbaijan within 30 days after t@guest.

Decision on dismissal of judges of Constitutionabu@ of the Republic of
Azerbaijan is taken by Milli Mejlis of the Republaf Azerbaijan with majority of 83
votes.

Along with it, in article 15.2 Law «On ConstitutiahCourt» it is established that
independence of judges of Constitutional Courtrsviged for by unchangeable term
office and immunity, specific procedure for appoient, bringing to criminal
responsibility, premature termination of authostiand dismissal from the office,
inadmissibility to contempt of the Court and inexgnce with its activity. Judges have
granted with financial and social security accogdim their high status.

Also an additional guarantee of independence ajgadf the Constitutional Court
is the rule established in article 16.10 of the Le@n Constitutional Court» which says
that «No legal proceedings can be instituted agdindge of Constitutional Court for
his/her activity, votes, opinions expressed at Gum®nal Court as well as no
testimonies or explanations can be claimed from/temin this matter». The similar
requirement is established in article 24 of the k&w Constitutional Court».

Courts’ methods of work

1,4,5. The competitiveness principle is fixed irticke 28 of the Law «On
Constitutional Court». The law on the ConstitutioGaurt proceeds, in essence, from
the general concept of competitiveness, charatitefeg all kinds of legal proceedings.
However, we will notice that competitive beginnings the constitutional legal
proceedings have the own features. One of suchurkeas that by inquiries and
references about interpretation of the Constituéad laws there is no dispute between
the parties, and the subject having the right ¢éoréference in the Constitutional Court is
not resisted by the remedial contender.

Concerning a principle of oral we will notice this principle in forms of the
constitutional justice can have smaller signifieatican in courts of law. Therefore as
strict observance of oral is predetermined by r@tedo provide to judges and
participants of process direct perception of infation on the facts received from
primary sources that promotes objective acknowledge of circumstances of case.



The constitutional legal proceedings are inhereditgcted not on an establishment of
the facts; it is constructed on the analysis oflesieely normative material, on
substantial comparison of normative texts. Theeeftirese objective bases cause in
some cases necessity and an admissibility of wrgtecess for the constitutional legal
proceedings. So, in article 27.2 of the Law «On sTitutional Court» it is established
that proceedings at Constitutional Court condustaaule, oral. In case of consent by
parties and interested subjects, the Plenum of tainenal Court can hold written
proceedings via procedure provided for by Intef@iarter of Constitutional Court.

Together with it, we consider that the legal natfra principle of competitiveness,
on a level with other legal principles promotesalggroceedings not only strengthening
of independence of judges, but also provides fulll abjective disposal of legal
proceeding.

Concerning a question on preservation of confiddititiof a name of the judge of
the lecturer for the purpose of its protection agaexternal pressure, we will notice that
according to a principle of collective leadershiptihe Constitutional Court all affairs,
are considered jointly. It is thought that a pnolei of collective leadership really
providing the purposes of the constitutional lggaceedings, promotes removal of the
decisions as much as possible protected from eadtprassure.

3. Legal positions of the Constitutional Court foemed taking into account bases
of the Constitution, its supremacy and direct fotbe international acts which party is
the Republic of Azerbaijan, including a principlé @ priority of human rights and
freedom.

Besides, the Constitutional Court develops pracéiceording to which its legal
positions formulated in decisions, should be oldiga for all state structures, local
governments, officials in all similar legal situats. It means that legal force of legal
positions possesses the general character anduadeelqto legal force of decisions of
Constitutional Court, and thereof are subject taliaption not only in concrete case, but
also in all similar cases. One of requirementfiefdonstitutional legality consists in it.

In this connection a question it would be desirdblenotice that activity of the
Constitutional Court, in quality of "the negativegislator» allows to assert that the
Constitutional Court finally appears involved imgiglative process. It is necessary to
consider, the Constitutional Court, possessing thegalegislative powers, and
cancelling laws and other statutory acts or thejpasate positions owing to their
discrepancy of the Constitution, to a certain eixpEssesses positive legislative powers,
forms a positive constitutional law, promoting @etfon and development of the branch
(current) legislation.

With reference to the Constitutional Court of thepRblic of Azerbaijan it is
expressed, first of all, in a giving of recommenmaa to the legislator or other
authorized body to carry out necessary is normdadégal regulation according to legal
positions of the Constitutional Court.



So, during the activity the Constitutional Courtnore than 20 decisions has made
corresponding recommendations of Milli Mejlis armdthe Cabinet of Ministers of the
Republic of Azerbaijan. It is necessary to undetdnat in these cases legal positions
of the Constitutional Court act as material craeof legal regulation, set to it known
parameters, are original models of the future legams.

Besides, in the decision of July 21, 2010 the Gtuiginal Court, having made
Milli Mejlis the corresponding recommendation comgrg reduction of some norms of
the criminal-procedure legislation according to lgégal positions, has specified that
before entering specified change and additiongyihen decision of the Constitutional
Court should be applied.

However it should be to note that judicial rule-nmak carried out by the
Constitutional Court, does not carry absolute atterait is limited by the constitutional
principle of separation of powers. Being, firstatf the keeper of the law in force, the
Constitutional Court should provide its stabilitgoaconstancy, but, applying the law,
the Court continues to be partly a creator of the taw, forming a basis in formation of
a modern democratic lawful state.

Along with it should be desirable to mention a diseson the legal nature of
decisions of the Constitutional Court connectedhwiterpretation of the Constitution.

As it is known, the interpretation proceeding frahe Constitutional Court, is
undoubtedly, obligatory for all bodies, officialadacitizens, acts of such interpretation
have, in essence, normative character. Featureiahf decisions of the Constitutional
Court is that the Constitution already cannot beliad in a separation from the
decisions of the Constitutional Court concerningrresponding norms of the
Constitution, and the more so contrary to thesésotets.

Is it possible to assert in that case, what validif such decisions of the
Constitutional Court exceeds validity of the lawdept the constitutional laws), and is
somewhat almost equal to validity of the Constata®l

4. In legislation of the Republic of Azerbaijan fartunately, there is no legal norm
determining order and terms of elimination by auttexl bodies of any legislative
contradictions revealed by the Constitutional Court

At the same time, the Constitutional Court has pghectice according to which,
recognizing by its decisions the disputed legahmas contradicting to Constitution and
laws, the Court recommends to legislative and exexpowers of the Republic to bring
the disputed norm to conformity with the legal piosi of Constitutional Court. Thus,
there are about thirty relevant recommendationSmfstitutional Court to Milli Mejlis
(Parliament) and Cabinet of Ministers of the Refubl

Though, legislation does not determine the ordet terms for execution of
recommendations of Constitutional Court, the majast recommendations specified in
the Court’s decisions are executed by the relesiat¢ authorities.



Also it should be mentioned that the ConstitutioGalurt draws up the relevant
legal positions for resolution of legal disputessiag in connection with execution of
the Court’s decisions.

However taking into account that there is the ngbedor legal regulation of
execution of the Court’s decisions, the ConstinaioCourt has drafted some proposals
on amendments into the Law «On Constitutional Gotot improvement of execution
of Constitutional Court decisions.

In conclusion it should be noted that the absehd¢keaConstitutional Court of the
legal leverage on the legislator as regards thanproexecution of decisions of
Constitutional Court negatively influences not only independence of judges, but also
on authority of the Court as the body of constdl justice.



