Constitutional Court of Ukraine

National Report
"The Constitutional Court of Ukraine as the Sole Baly of
Constitutional Jurisdiction: the Issue of Autonomy"

The National Report of the Constitutional Court dikraine was drafted
within the recommendations of the Organising Cortewribf the Second Congress
of the World Conference on Constitutional Justedé held in 2011 on the issue
of “Separation of Powers and Independence of Cwmiisthal Courts and
Equivalent Bodies”.

The principle of separation of powers as a prigpityciple of formation of
bodies of state powas not an ideal, universal theoretical construchom rather a
way to provide a practical response to the neeasaafern society in such type of
organization which, on the one hand, is not ovelfficult for the society and
citizens, and, on the other - is effective and sssumplementation of such
functions, without which society can not exist dadthe sake of which it, in fact,
maintains the state. As a comprehensive organisatidhe territorial power the
state is to be carefully controlled — both extdsn@dy the important institutions of
the civil society) and internally (when the mospworntant and powerful institutions
of the state exercise mutual control over eachrhti® implement such internal
control, the authorities must be distributed actwdto the areas of its
implementation and according to the structuresdRatcise it.

Specific role in the system of separation of powsslongs to the court as a
public institution. The court is the natural oppondgo all other possible
institutions, because it is designed to resolveejpethdently and fairly various
social conflicts on the basis of the current legish, including those where
institutions participate themselves. Therefore, @yt must be independent.

However, independence acquires special significancéhe activity of
bodies of the constitutional jurisdiction — the Gtiutional Court of Ukraine or
the body that exercises its functions since sucdtidsodecide on the issue of
constitutionality of the most important legal agtkich are adopted by relevant
bodies of state power, i.e. they correlate theniiwes of the subjects of power
with those values and principles that are stipdlatethe Constitution of Ukraine —
the main document that is the basis of political lagal organisation of society. If
a body of constitutional jurisdiction adopts a dem on unconstitutionality of a
legal act, this act loses its legal force and ttexminates to act as a social and
political act, because its further implementatisrcontrary to the Constitution of
Ukraine. It is clear that in exercising such a catlifunction, a body of
constitutional jurisdiction may enter into shargpmlite with other institutions of
state power, and they, in their turn, may seek sm@ans to influence the position
of the Constitutional Court in the way preferalme them.

In the submitted report the attempt is made tavsivbat the Ukrainian state
has succeeded to do in order to ensure the indepeadof the Constitutional
Court of Ukraine as the sole body of constitutignakdiction.



1. The Constitutional Court of Ukraine: Aspects ofindependence

1.1. Key Features of the Constitutional Status ofhe Constitutional
Court of Ukraine

The status and basis of the Constitutional Coudlahine are determined in
a separate Chapter of the Constitution of Ukraii§) that emphasises its special
place in the system of bodies of state power asstie body of constitutional
jurisdiction in Ukraine (Article 147.1 of the Conation of Ukraine). At the same
time the Constitutional Court of Ukraine is a judldbody: according to Chapter
VIl of the Constitution of Ukraine (“Justice”) juclal proceedings in Ukraine are
performed by the Constitutional Court of Ukrainel aourts of general jurisdiction
(Article 124.3 of the Constitution of Ukraine). TRenstitutional Court of Ukraine
Is the judicial body according to the main prinegpland forms of its activity,
which coincide with the main features of the fuaeing of courts of general
jurisdiction.

The Constitutional Court of Ukraine in the DecisiNn. 13-rp/2008 dated
June 26, 2008 in the case on the authority of thes@utional Court of Ukraine
noted that“according to Article 6.2 of the Constitution of t#ne bodies of
legislative, executive and judicial power exerdiseir authority within the limits
established by the Constitution and in accordantke the laws of Ukraine.

Under Article 147 of the Constitution the Constanal Court of Ukraine is
the sole body of constitutional jurisdiction in @kme, it decides the issues on the
conformity of laws and other legal acts with then€ittution, gives official
interpretation of the Constitution of Ukraine.

The extent and limits of such authorities of thengEbutional Court are
determined by the provisions of Article 150 of t@enstitution, factually
reproduced by Article 13 of the Law “On the Congtdnal Court of Ukraine”.
The procedure for the organisation and operatiorthef Constitutional Court of
Ukraine, and the procedure for the review of cdsethe Court, are determined by
law (Article 153 of the Constitution).

The jurisdiction of the Constitutional Court extenid the resolution of all
issues stipulated by Article 150 of the Constituticconformity with the
Constitution of Ukraine of laws and other legal adf the Verkhovna Rada of
Ukraine, acts of the President of Ukraine, actstiod Cabinet of Ministers of
Ukraine, legal acts of the Verkhovna Rada of theoAnmous Republic of Crimea,
official interpretation of the Constitution and lavef Ukraine) as well as by some
other articles of the Constitution, particularly thale 159 (conformity of a draft-
law on introducing amendments to the Constitutioh Wkraine with the
requirements of Articles 157 and 158 of the Coustih). Whereas in the first case
the so-called subsequent constitutional controltlily Constitutional Court takes
place, i.e. the Court examines constitutionalitycafrent legal acts, it applies
preventive constitutional control in the second @Recision no. 8-rp/98 dated 9,
June 1998 in the case on introducing amendmerttget@€onstitution)”.



1.2. The Independence of the Constitutional Court foUkraine as the
Principle of its Activity

The independence of the Constitutional Court ofdilke is one of the basic
principles of its activities (Article 4 of the Lawf Ukraine “On the Constitutional
Court of Ukraine”). It means the creation of sudnmditions for the activity of the
Constitutional Court of Ukraine that would exclualey external influence, ensure
its independence to perform the authorities detsohiby law, as well as the
Court’'s unaccountability in relation to any publar state institutions and
impossibility for the latter to control it.

The components of the independence of the Conetial Court of Ukraine
are: organisational, personnel and financial inddpace. The organisational
independence is an institutional separation ofdéecjary body from the legislative
and executive powers and its independent functgpnifhe personnel
independence implies the formation of the judiaalps in order that makes
Impossible any unjustified influence on this pragess well as termination of the
authorities of judges and disciplinary practices.atdial and financial
independence means that the state provides magerhlfinancial resources to
meet the needs of the Court.

The guarantees for independence of the ConstialtiGourt of Ukraine are:
securing the main principles of its activities ahd order of its formation in the
Constitution of Ukraine, organisational guarante@elf-organisation of its
activities), state funding (separate line) and pefglent administration of
appropriate State funds, independent informatiah@ersonnel support, the ability
to be a legal entity, material and technical guimesn

1.3. Normative and Legal Autonomy of the Constitubnal Court of
Ukraine

The procedure for the organisation and operatiah@{Constitutional Court
of Ukraine, and the procedure for the review ofesasare determined by law
(Article 153 of the Constitution of Ukraine). Spalciaw that regulates the activity
of the Constitutional Court of Ukraine is the LaWwlkraine No. 422/96-VR “On
the Constitutional Court of Ukraine” dated Octoldér 1996 (hereinafter referred
to as “the Law”).

One of the main features of the organisational aodnative and legal
autonomy of the Constitutional Court of Ukraineits right to adopt acts that
regulate organisation of its internal work (Artide of the Law).

The Rules of Procedure of the Constitutional Cofirtykraine (hereinafter
referred to as “the Rules of Procedure”) were ayguloby the Decision of the
Constitutional Court of Ukraine dated March 5, 128id set the order of internal
work of the Constitutional Court of Ukraine. Accord to the Decision of the
Constitutional Court of Ukraine No. 34-r/2008 da@ctober 14, 2008 the Rules of
the Procedure were adopted in the new wording.
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The Rules of Procedure stipulate the procedure dimction of the
Chairperson of the Constitutional Court of Ukraia@d his Deputies, the
establishment of Collegia of Judges, standing @amdlpbrary commissions of
the Constitutional Court of Ukraine, the appointrhesf secretaries of
Collegia of Judges, the appointment of the Headhef Secretariat of the
Constitutional Court of Ukraine, the authorities cathe order of plenary
sessions and sessions of the Constitutional Couttlmaine, the order of
preparation of the materials of a case upon coustihal petitions and
constitutional appeals for consideration at the rae/ sessions of the
Constitutional Court of Ukraine, the procedure tmmsideration of cases, the
basic rules of ethics at the plenary sessions, iBpgmf the documentation
management at the Constitutional Court of Ukrairmed abther matters of
internal work of the Constitutional Court of Ukran

The Rules of Procedure of the Constitutional CafrUkraine shall be
adopted at a session of the Constitutional Coutt/kfaine (8 76 of the Rules
of Procedure).

Work conditions for the Constitutional Court of rdine, Judges and
Employees of the Secretariat are stipulated by 8o¥4he Rules of the
Procedure. Thus, the Constitutional Court of Ukraishall approve an
approximate schedule for consideration of casesfwh quarter, determine
days of a week for plenary sessions and sessidhg @onstitutional Court of
Ukraine, session of the Collegia of Judges, appimledule for vacations of
the Judges, plan for the Judges’ business tripduding international ones,
appoint Judges of the Constitutional Court of Ukmaifor participation in
conferences and symposia.

Work conditions for employees of the Secretariathe Constitutional
Court of Ukraine shall be determined by the Reguabn the Secretariat of
the Constitutional Court of Ukraine, Regulations its structural units and
Rules of internal activities.

1.4. The Budget of the Constitutional Court of Ukrane

The state must provide funding and proper condstifam the functioning of

courts and judges, including the Constitutional €oof Ukraine, which is
determined by Article 130 of the Constitution of rdine, according to which
expenditures for the maintenance of courts arecaéml separately in the State
Budget of Ukraine. In furtherance of this provisiriicle 31 of the Law stipulates
that financing of the Constitutional Court of Ukraishall be provided for in a
separate item of the State Budget of Ukraine. Fsalsoconcerning the amount of
financing of the Constitutional Court of Ukraine wasgll as the draft of relevant
budget estimate shall be submitted by the Chaigpeo$ the Constitutional Court
of Ukraine to the Cabinet of Ministers of Ukrainedathe Verkhovna Rada of
Ukraine when the State Budget for each followingryie drafted.
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The Secretariat of the Constitutional Court of &lke drafts proposals
regarding the amount of financing of the Consimiiéil Court of Ukraine and other
necessary materials, submits them to the Chairpefi@othe preparation of the
draft of budgetary estimate of the Constitutionau@ of Ukraine.

The Chairperson of the Constitutional Court of &lke shall submit the
draft of budgetary estimate for each year for ap@roy the Constitutional Court
of Ukraine (item 1.3 of § 2 of the Rules of ProcejuThe Constitutional Court of
Ukraine considers proposals concerning amount radniting the Constitutional
Court of Ukraine, approves a draft of budgetarynestie for each financial year,
hears the information of the Chairperson of the <fitutional Court of Ukraine on
the use of budget assignments (paragraphs 7 ahdehol of § 7 of the Rules of
Procedure).

Management of budgetary funds for maintaining ansugng activities of
the Constitutional Court of Ukraine in accordancéhwthe budget estimate
approved by the Constitutional Court of Ukrainedogjs to the authorities of the
Chairperson of the Constitutional Court of Ukrafparagraph three of Article 21.2
of the Law). The main areas of expenditure arerigaleof the judges and the
personnel, purchase of equipment and materialan@aty for vehicles, utilities,
business trips etc.

The control over effective and special-purpose afstinds is entrusted to
the Standing Commission on Budget and Personnesistong of four judges.

The case-law of the Constitutional Court of Ukramay serve as a proof of
urgency of the issue of financial independenceoafts. The Constitutional Court
of Ukraine in the Decision No. 6-rp/99 dated Jude 999 (case on the financing
of courts) noted that “one of the constitutional agantees of judicial
independence is a special procedure for financihg tourts. An important
mechanism to ensure such guarantee is stipulatgzhlagraph one of Article 130
of the Constitution of Ukraine and sets forth thatess obligation to provide
funding and proper conditions for the functioning @urts and judges by a
separate identification in the State budget of lWkedor the cost of the courts. The
centralised mode of financing of the judiciary frome State budget of Ukraine in
amounts that are to ensure adequate economic donditfor a full and
independent administration of justice, court fugdimeeds (costs for the litigation,
utilities, repair and protection of court premisgairchase of office equipment,
postage, etc.) should limit any impact on the caamtl is aimed at ensuring
judicial activities based on the principles and fhevisions of the Constitution of
Ukraine” (paragraph three item 2 of the motivatipart).

1.5. Administrative Autonomy of the Court

The Constitutional Court of Ukraine decides autooasty administrative
matters, which include, inter alia, the formatidriemadership of the Constitutional
Court of Ukraine and its structural units.



Thus, the Chairperson of the Constitutional CodirUkraine is elected by
secret ballot for a single three-year term at acigpeplenary session of the
Constitutional Court of Ukraine from among the jed@f the Constitutional Court
of Ukraine (Article 148.5 of the Constitution of t#ne).

Deputy Chairpersons of the Constitutional CourtJafaine are nominated
by the Chairperson of the Constitutional Court dfrddne and are elected for a
single three-year term by secret voting (Article42@f the Law).

Standing Commissions of the Constitutional CourtUfraine which are
auxiliary working bodies on issues of organisatdnhe Court’s internal work are
established by the Constitutional Court of Ukraatats session from among the
Judges of the Constitutional Court of Ukraine. @beisons of Standing
Commissions shall be appointed by the Chairper$aheoConstitutional Court of
Ukraine for the term of their office (Articles 33ahd 33.3 of the Law).

The Constitutional Court of Ukraine at its plenagssions may establish
temporary commissions for additional examination iBSues related to
constitutional proceedings in a case with the pigdtion of experts in relevant
branches of law (Article 34 of the Law).

The Collegia of Judges to consider issues comugrmitiation of the
constitutional proceedings in cases upon congiitati petitions, and the Collegia
of Judges to consider the issues concerning iloitiadf constitutional proceedings
In cases upon constitutional appeals shall be lestald in the Constitutional Court
of Ukraine. Decisions on establishment of the Gpdeof Judges of the
Constitutional Court of Ukraine, approval of thengaosition and appointment of
the secretaries of the Collegia of Judges shalbdepted at a session of the
Constitutional Court of Ukraine during the first mb of each calendar year. The
Collegium of Judges shall be headed by the segrafgointed from among the
Judges who are members of the Collegium (Article#the Law).

Research and Advisory Board may be establishdteatonstitutional Court
of Ukraine. Its composition, authorities and praged for activities shall be
approved by the Constitutional Court of Ukrain&’ @of the Rules of Procedure).

The Constitutional Court of Ukraine autonomouslym@yes at its sessions
the structure and personnel of the Secretariathef €onstitutional Court of
Ukraine, which exercises organisational, researah expert, informational and
reference as well as other kinds of support forativities of the Constitutional
Court of Ukraine (Article 32 of the Law, § 5.2, ®¥the Rules of Procedure).

As a body of state power the Constitutional CarfrtUkraine has the
authority to manage state property. As a legateittmanages the operating assets
(buildings, equipment, etc.), concerning whichxemeises the right of ownership,
use and disposal.

1.6. Execution of the Decisions of the Constituti@ah Court of Ukraine

The decisions of the Constitutional Court of Ukeaiare mandatory for
execution throughout the territory of Ukraine, &r@al and shall not be appealed.



(Article 150 of the Constitution of Ukraine). Thelp not need any additional
confirmation from other bodies of state power.

According to the legal position of the Constituabiourt of Ukraine, set
out in the Decision No. 8-rp/98 dated June 9, 1998the case concerning
introducing amendments to the Constitution of Ukeai‘the results of subsequent
constitutional control under Article 150 of the Gtitution of Ukraine, have the
form of a decision and those of preventive contwmider Article 159 of the
Constitution of Ukraine - the form of an opinion tbe Constitutional Court of
Ukraine. Despite differences in form, decisions apthions of the Constitutional
Court of Ukraine are mandatory for execution. Tfuows from Article 124.3 of
the Constitution of Ukraine according to which juetis administered by the
Constitutional Court of Ukraine and courts of geaejurisdiction and from
paragraph five of this Article, according to whiet judgments, regardless of
their specific forms adopted by the courts in thene of Ukraine, are mandatory
for execution throughout the territory of Ukrain€hus, adoption of a judicial
decision in the form of opinion of the ConstituabnCourt of Ukraine is
mandatory for execution. In the same manner tlsigess regulated in the Law of
Ukraine “On the Constitutional Court of Ukraine”, mch determined that the
decisions and opinions of the Constitutional CafrtJkraine are equally binding
(Article 69 of the Law). The opinion of the Congidnal Court of Ukraine
guarantees the observance of the established aflgrtroducing amendments to
the Constitution of Ukraine and the stability ofetiConstitution of Ukraine
provided it is mandatory for the Verkhovna Rad&kfaine”.

In the Decision No. 15-rp/2000 dated December 2@d00 in the case
concerning the order of execution of the decisidhs, Constitutional Court of
Ukraine emphasised that “decisions of the Consthal Court of Ukraine
regardless whether the order and time frame aremened in them or not, shall
be mandatory throughout the territory of Ukraine”.

The decisions of the Constitutional Court of Ukehave direct force and
do not require confirmation from any other statedi@s of power for taking the
their effect. The duty to execute the decisionghef Constitutional Court of
Ukraine is required by the Constitution of Ukrai(&ticle 150.2), which has the
highest legal force over all other legal acts (Al 8.2).

However, further determination in the decisionsd aapinions of the
Constitutional Court of Ukraine of the order of thexecution does not cancel or
substitute the general mandatory character of tlexecution. Regardless of the
fact whether there are regulations concerning thecpdure of their execution in
the decisions or opinions of the Constitutional @oaf Ukraine, relevant laws,
other legal acts or their separate provisions, rgased unconstitutional by these
decisions, are not to be applied as invalid from dlay the Constitutional Court of
Ukraine adopted the decision on their unconstitusdidty”.

Current legislation does not stipulate the mechmane execution of the
decisions and opinions of the Constitutional Cadirtykraine, which causes some
practical difficulties in their implementation.
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The legal regulation of liability for failure to egute decisions of the
Constitutional Court of Ukraine are envisaged b pinovisions of Article 70.4 of
the Law according to which failure to execute decis or adhere to opinions of
the Constitutional Court of Ukraine shall entaddility under the law. Today this
liability is not set by any law.

1.7. The Constitutional Court of Ukraine and the Mas Media

The Law enshrined the principle of publicity of thspble body of
constitutional jurisdiction, which implies opennesfsthe procedure of review of
cases upon constitutional petitions and constiali@ppeals and public nature of
promulgation of the decisions and opinions adoptethese cases by the Court
(Article 4).

The press office timely notifies all accreditecunjoalists on the events
taking place at in the Constitutional Court of Uk provides every journalist
attending hearings or promulgation of decisionwaitpress release as well as an
opportunity for them to quickly (by phone or by faoonvey information to their
editorial office. After promulgation of the decisi@r opinion the judge-rapporteur
or the Chairperson of the Constitutional Court éddine may briefly explain the
essence of the adopted decision at the press @ameanswer the questions of the
mass media. In addition, the Court holds presseaentes on general issues,
briefings on the individual aspects of the actestof the Court. At the request of a
journalist a meeting with a particular judge mayobganised.

2. The Independence of the Judges of the Constitatial Court of
Ukraine

The principle of independence of courts and judgedeclared both at the
constitutional level (Articles 6, 126, 127, 128,91230 of the Constitution of
Ukraine) as well as at the legislative level (A 4, 27, 31 of the Law) according
to which judges do not face any interference inrthetivities or external influence
on their vote during the execution of their autties. It is in these very conditions
that the rule-of-law principle, full and compreheres review of cases and
substantiation of the decisions of the ConstitigloGourt of Ukraine may be
implemented.

Judges of the Constitutional Court of Ukraine aubjsct to the guarantees
of independence and immunity (Article 149 of thengitution of Ukraine).
Chapter 4 of the Law specifies the provisions & @onstitution of Ukraine
concerning independence of judges of the ConstitatiCourt of Ukraine and the
immunity of their person and concerning their eqyabs to their social and
welfare provision with the judges of courts of gahgurisdiction (Articles 27, 28,
29).



2.1. Immunity of Judges of the Constitutional Courtof Ukraine

Immunity of judges is one of the elements of tls¢atus, it is not a personal
privilege, and should have only public and legarpose, i.e. to ensure the
impartial administration of justice by impartial cariair court (Decision of the
Constitutional Court of Ukraine No. 19-rp/2004 dhizecember 1, 2004).

Pursuant to Article 126.3 of the Constitution ofrbike, a judge shall not be
detained or arrested without the consent of th&kM®ma Rada of Ukraine, until a
verdict of guilty is rendered by a court. As then€uatutional Court of Ukraine
stated in the Decision No. 19-rp/2004 dated Decer2b@4, the content of judicial
immunity as a condition of their professional dstiss not limited with the
guarantees defined in Article 126.3 of Constitutioh Ukraine, additional
guarantees of independence and immunity of judgpart from those already
established in the Constitution of Ukraine may ddscestablished by law.

Additional guarantees of the independence of judgethe Constitutional
Court of Ukraine are envisaged by Article 28.2 loé t_aw according to which
judges of the Constitutional Court of Ukraine shadit bear legal liability for
voting results or expression of their opinionshia Constitutional Court of Ukraine
and in its Collegia, except liability for offense slander when considering cases,
adopting decisions and providing opinions by thas@itutional Court of Ukraine.

2.2. Material and Financial Guarantees of Independece of the
Constitutional Court of Ukraine and its Judges

The proper functioning of the courts depends oratheunt of financing and
timely allocation of funds repeatedly stressechim international legal instruments
on judicial independenteCreating appropriate conditions for judges (idahg
compensation for work that should be establisheéld account of special nature of
the constitutional jurisdiction, the high status jafiges, dignity, professional

! Basic principles of judicial independence wereraped by the Resolutions 40/32 and 40/146 of the

General Assembly of the United Nations on NovemP@rand December 13, 1985. They envisage that each
Member State shall provide an appropriate mearisiibe the judicial authorities to properly fulfiieir functions
(Principle 7);

Resolution 1989/60 of 15th plenary session of tken®mic and Social Council of the United Nations
Organization “The Procedures for the effective iempéntation of the Basic Principles on the Indepeodef the
judiciary” dated May 24, 1989, according to whighile implementing principles 8 and 12 of the BaBiinciples
of judicial independence the States emphasisedbd to allocate relevant resources for the funttgof judicial
system (procedure 5);

The Vienna Declaration and Action Programme adopitethe World Conference on Human Rights on
June 25, 1993 under which each state must adegdatel the institutions involved in the adminisioet of justice
(paragraph 27);

Recommendatiotfe (94) 12 of the Committee of Ministers of the Colimé Europe “On Independence,
Efficiency and Role of Judges” dated October 1341@ccording to which: “1. Proper conditions shoblel
provided to enable judges to work efficiently aimdparticular, by: ayecruiting a sufficient number of judges and
providing for appropriate training such as pradttcaining in the courts and, where possible, vather authorities
and bodies, before appointment and during theieerarSuch training should be free of charge tojulkge and
should in particular concern recent legislation aade-law. Where appropriate, the training shootdude study
visits to European and foreign authorities as wslicourts; d) providing adequate support staff eqapment, in
particular office automation and data processinglifi@s, to ensure that judges can act efficierahyd without
undue delay (items "a", "d" of Principle I11).



degree of responsibility, social and pension inscex is an important guarantee of
the independence of judges.

The State should provide funding and proper caoitfor the functioning
of judges and their activities, as it is envisagedrticle 130.1 of the Constitution
of Ukraine. This should guarantee their impartyabind prevent any bias when
taking decisions. The abovementioned provisionhef €Constitution of Ukraine
also establishes the rule by which expendituresfermaintenance of courts are
allocated separately in the State Budget of UkrajAeticle 130.1 of the
Constitution of Ukraine).

The Constitutional Court of Ukraine has repeatesthgssed that "one of the
constitutional guarantees of judicial independensea special procedure for
financing the courts, as an important mechanisrheir support is the state's duty
to provide funding and proper conditions for th@dtioning of courts and judges
that is defined in Article 130.1 of the Constitatiof Ukraine" (Decisions No. 6-
rp/99 dated June 24, 1999, No. 19-rp/2004 datedebdxer, 1, 2004, No. 4-
rp/2007 dated June 18, 2007).

Providing state funding of court and judges is andition of stability of
their work, which was mentioned in the Decisionghef Constitutional Court of
Ukraine No. 4-rp/2007 dated June 18, 2007, Decidion 7-rp/2010 dated March
11, 2010.

Guarantees of the independence of judges as a swgesondition of
administration of justice by unbiased, impartialdafair court secured by the
Constitution and laws of Ukraine should really beoygded and supported
(paragraph 7 item 4.1 of the motivation part of hecision of the Constitutional
Court of Ukraine No. 19-rp/2004 dated Decembez4).

In this respect it should be noted that the VerkiaoRada of Ukraine has
repeatedly allowed reducing safeguards of judicidependence while approving
the State Budget of Ukraine for relevant year. éntipular, it allowed a reduction
of the funds of the State Budget of Ukraine alledator the maintenance of the
Constitutional Court of Ukraine, the suspensiontlod effect of a number of
legislative acts on allowance of judges. Such dmtssof the Parliament were the
subject of consideration of the Constitutional GadrUkraine.

2.3. The Principle of Incompatibility in the Activities of the Judges of
the Constitutional Court of Ukraine

According to Article 127 of Constitution of Ukraingidges may not belong
to political parties and trade unions, engage iy political activity, hold a
representative mandate, occupy any other paid iposjt perform other
remunerated work except scholarly, teaching, amétre. Similar requirements
are established by the laws of Ukraine “On the @i®nal Court of Ukraine”
and “On the Judiciary and Status of Judges”.
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The establishment in the national legislation o& thequirements on
incompatibility of judicial office with the implenmgéation of other activities is
caused by the necessity to follow the principlediwision of powers, set forth in
Article 6 of the Constitution of Ukraine. This i® amportant means of ensuring
independence and impartiality of the judiciary awbiding influence on judges.
The principle of incompatibility is one of the elenis of legal mechanism of
checks and balances that ensures the preventiatederence of the judiciary into
the activities of legislative and executive bodaesl that of officials of the latter
into the judges’ activities.

2.4. Qualifications for the Judges of the Constitubnal Court of Ukraine

The independence of a judge depends on his/heegziohal qualifications.
High level of qualification has to protect the jedgf the Constitutional Court from
the career “temptations” and may be the best gtegaof his/her independence
since it also implies the judge is not internallypsrdinated. The argument for a
judge when deciding or voting for or against shobkl determined by legal
position that corresponds to the Constitution ofdilke, and is free from political
favours and any environment. This position is deieed by competence and
professionalism of a judge, allowing him/her toiseany influence.

The Constitution of Ukraine and the Law define thquirements for the
judges of the Constitutional Court of Ukraine. Jeiad the Constitutional Court of
Ukraine shall be a citizen of Ukraine, who reacbedhe day of the appointment
the age of forty years, has a higher legal educadiod practical experience, at
least ten years of scientific or educational wdnks a command of the state
language and has resided in Ukraine for the pasttiywears. At the same time the
body which has the right to appoint judges of tlem<&itutional Court of Ukraine,
being aware of the role of the Constitutional ConfrtUkraine in a democratic
society, should ensure appointment of a person mwbets most the requirements
of the high status of judge of the Constitutionali@ of Ukraine.

A Judge of the Constitutional Court of Ukraine asswg the office swears
to honestly and conscientiously perform the highiedu of a Judge of the
Constitutional Court of Ukraine, ensure the supm@maf the Constitution of
Ukraine, protect the constitutional order of thet&t constitutional human and
citizen’s rights and freedoms (Article 17 of theaa

2.5. Age Qualification as a Factor of Judicial Indpendence in Decision-
Making

The Constitution of Ukraine contains no such notaisra qualification in this
respect. However, the Basic Law establishes thpidge of the Constitutional
Court of Ukraine shall be a citizen of Ukraine, ehniat the time of appointment
has reached the age of 40 years (Article 148.8eftonstitution of Ukraine). This
requirement of the Constitution of Ukraine may bgarded as being caused by the
kind and character of the activity performed bygesl of the Constitutional Court
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of Ukraine (see the Decision of the ConstitutioGalirt of Ukraine No. 5-rp/2000
dated April 18, 2000 (case on the age qualification

A Judge of the Constitutional Court of Ukrainghg bearer of the judicial
power. He represents the sole body of constitutipmésdiction in the state, is
authorised to interpret the Basic Law of Ukrairaeys of Ukraine, and to assess the
laws and some by-laws for compliance with the Gartgtin of Ukraine, to execute
constitutional control. Decision-making on thessues requires specific life
experience and social maturity, the objective bakiwhich is the attainment of a
certain age by a person. Therefore, setting agifigaaons should enable balance
and substantiation while adopting decisions bydgguof the Constitutional Court
of Ukraine, his/her impartiality, and thus selfiagice and independence in their
decision.

The Constitution and laws of Ukraine provide sanilequirements for other
officials (President of Ukraine, Authorised Repraséve of the Verkhovna Rada
of Ukraine on Human Rights).

2.6. Disciplinary Independence of Judges of the Cehttutional Court of
Ukraine

The Law does not regulate issues of disciplinaspoasibility of judges of
the Constitutional Court of Ukraine. However, soi@@tures of the proceedings as
a result of violation of oath or incompatibilityqeirements are regulated by the
Rules of Procedure. The issue on violation by ayduaf the Constitutional Court
of Ukraine of the requirements of incompatibilithadl be considered upon a
conclusion of the Standing Commission on Regulati@and Ethics of the
Constitutional Court of Ukraine at a session of@mastitutional Court of Ukraine.
Should the fact of such violation be establishedhdge shall be forewarned that
within the term determined by the Constitutionalu@oof Ukraine he/she must
resign from office determined as incompatible. 1Jw@dge of the Constitutional
Court of Ukraine fails to fulfill the forewarningfdhe Constitutional Court of
Ukraine concerning his/her resignation from theompatible office all the
materials shall be transmitted for considerationthgyVerkhovna Rada of Ukraine
within three days from the end of the term foriflifent of the forewarning of the
Constitutional Court of Ukraine (Article 62 of Rslef Procedure).

If the body which appointed a Judge of the Constiial Court raises the
Issue concerning violation by this Judge of oatk tBonstitutional Court of
Ukraine shall examine the issue and upon conclusidhe Standing Commission
on Regulations and Ethics adopt a decision on a&wdty of grounds for
consideration by the Verkhovna Rada of Ukrainehefissue concerning dismissal
of a Judge of the Constitutional Court of Ukraineni the office, or on absence of
the grounds for dismissal from the office of a Jeidd the Constitutional Court of
Ukraine (Article 63.1 of Rules of Procedure).
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2.7. Termination of the Authorities of the Judge

Judges of the Constitutional Court of Ukraine arbjact to the guarantees
of independence and immunity and to the groundsdismissal from office
envisaged by Article 126 of the Constitution (Alicl49 of the Constitution of
Ukraine).

According to Article 126 of the Basic Law of Ukrainjudge is dismissed
from office by the body that elected or appointéoh lor her in the event of the
expiration of the term for which he or she was teléwr appointed; the judge's
attainment of the age of sixty-five; the impossipito exercise his or her authority
for reasons of health; the violation by the juddgerequirements concerning
incompatibility; the breach of oath by the judgke tentry into legal force of a
verdict of guilty against him or her; the termimatiof his or her citizenship; the
declaration that he or she is missing, or the pmonement that he or she is dead;
the submission by the judge of a statement of masign or of voluntary dismissal
from office. The same reasons for dismissal of gslgf the Constitutional Court
of Ukraine are reproduced in Article 23 of the La$trict adherence to the
established order of dismissal of a judge of thesfitutional Court of Ukraine is
one of the guarantees of its independence (Decdidime Constitutional Court of
Ukraine No. 19-rp/2004 dated December 1, 2004).

2.8. One-Term Appointment

According to Article 9 of the Law a Judge of thenGtitutional Court of
Ukraine shall be appointed for the term of nine ryeavith no right to
reappointment. This hard imperative is due to tHace and role of the
Constitutional Court of Ukraine as the sole bodycohstitutional jurisdiction in
the system of state bodies of power of Ukrainerothicing the procedure of
appointment of a judge of the Constitutional CaafrtJkraine for a longer period
or permanently would exclude the possibility of éignrotation of judges engaged
In constitutional proceedings and would not creagenecessary dynamism of the
Court. The possibility of reappointment would leiadloyalty of a judge to the
body that appointed him/her for the first time. Hower, such loyalty should be
excluded. An appointed judge does not represenintkeests of the body of state
power that appointed him/her. He/she performs dipf@lmnction in the interests of
the society, the state, and must decide on casestfre perspective of law and be
outside politics. Retention of some obligationgofige of the Constitutional Court
of Ukraine before the body of state power that appd or elected him/her, would
guestion the objectivity and impartiality of the @b as the sole body of
constitutional jurisdiction in Ukraine and neutsalithe constitutional principle of
separation of powers.
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3. Norms of the Rules and Procedure as a Factor bfdependence of
Judges of the Constitutional Court of Ukraine

3.1. Institute of Dissenting Opinion

Judge of the Constitutional Court of Ukraine hasight to dissenting
opinion. He/she is able to implement this righthiwitseven days after the day of
voting, irrespective of his/her voting “for” or “agst” adopting a decision or
providing an opinion. A dissenting opinion of a gadf the Constitutional Court
of Ukraine shall be published in the Bulletin ofetlConstitutional Court of
Ukraine, other official publications of Ukraine and the official web-site of the
Constitutional Court of Ukraine. It is promulgategplicitly and in public along
with the Decision adopted collegially.

3.2. Form of Procedure, Transparency of Proceedingsand
Independence of a Judge’s Position

At plenary sessions of the Constitutional CourtUéfaine cases may be
considered both in the form of oral hearings @k participants in constitutional
proceedings are heard at a plenary session), ahé fiorm of written hearings (i.e.
examination of materials and documents collected petgvious stages of
constitutional proceedings and additionally prodid#uring a plenary session in
order to ensure impartial and complete considaratb a case). The form of
hearing shall be determined by a procedural rutihthe Constitutional Court of
Ukraine, which may also resolve other issues camgogrorganisation of a plenary
session of the Constitutional Court of Ukraine oncase. Oral hearing are
obligatory if for comprehensive examination of ttiecumstances of a case and
adoption of a legally sound decision it is necessdwat participants in the
constitutional proceedings are heard at a plenasgisn of the Constitutional
Court of Ukraine. They may also be conducted upenmotions of subjects of the
right to constitutional petition, constitutionalgal as well as bodies and officials
whose acts are disputed concerning their consrality or need official
interpretation. Oral hearings may be conducted omlyseparate issues of a case
determined by a ruling adopted at a plenary segssidhne Constitutional Court of
Ukraine.

3.3. Possibility to Consider the Constitutionalityof a Law beyond the
Limits of Constitutional Appeal or after its Withdr awal as an Element of
Independence of the Court

According to Article 61.3 of the Law if in the caar of consideration of a
case upon a constitutional petition or a constindl appeal there has been
revealed non-conformity with the Constitution of rdine of legal acts (separate
provisions of thereof) other than those in whicingtdutional proceedings are
initiated and which have an impact on adopting @silen or providing an opinion
on the case, the Constitutional Court of Ukraineallsfecognise such legal acts
(separate provisions thereof) as unconstitutional.
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The order of withdrawal of the constitutional petit or constitutional
appeal is provided by Article 44 of the Law. A cbigional petition (appeal) may
be withdrawn upon the written submission of thejectowho filed it with the
Constitutional Court of Ukraine at any time beftine day of its consideration at
the plenary session of the Constitutional Courtykfaine. A procedural ruling on
termination of proceedings in a case upon a cemistital petition, constitutional
appeal which is being withdrawn shall be adoptesl s¢ssion of the Constitutional
Court of Ukraine.

According to paragraph 5bf the Rules of Procedure the Court shall
terminate consideration of constitutional petitiargnstitutional appeal if after
adoption of a ruling by the Collegium of the Consgtonal Court of Ukraine on
refusal to initiate the proceedings in a case gestlof a right to constitutional
petition, constitutional appeal withdraws consitnal petition, constitutional
appeal upon a written submission according to Art#t of the Law. Pursuant to
paragraph 5bf the Rules of Procedure of the Constitutional I€Cofi Ukraine the
Court shall terminate constitutional proceedingsaircase if after initiation of
proceedings in a case but before the beginnings$ideration of a case on merits
at a plenary session of the Constitutional Couttlkifaine a constitutional petition,
constitutional appeal is withdrawn upon the writselomission of a subject of the
right to constitutional petition, constitutional@gal according to Article 44 of the
Law of Ukraine “On the Constitutional Court of Ukra”.

In our opinion, the right of a court to define amhecide independently on
the issues of constitutionality of an act withire trameworks of constitutional
proceeding which has been initiated is a sign therabroad discretion of the
Constitutional Court of Ukraine and its independendeanwhile it may be
justified that the Court does not have a righitate proceedings independently.

3.4. The Role of the Constitutional Court as a “Negfive Lawmaker”
(Hans Kelsen)

The practical activities of the Constitutional Coaf Ukraine testify that
its decisions have normative character, engendg¢aicdegal consequences and
are directed to regulation of some public relatidRecognition of a normative act
unconstitutional is an act of normative significansince the content of a
normative act changes or disappears. In view ohtaedatory and final character
of decisions of the Constitutional Court of Ukrgirges well as the fact that legal
acts declared unconstitutional lose their legatdpione can allege the role of the
Constitutional Court of Ukraine as a “negative laak®r”. Hence, decisions of the
Constitutional Court of Ukraine on unconstitutiahabf this or that act are self-
sufficient since they are adopted by the body aigbd by the Constitution of
Ukraine. These acts do not foresee additional rssuaf legal acts by legislative
and executive bodies affirming repeal of the unttutnal act. Recognition of a
normative act or separate provisions thereof as-comforming with the
Constitution of Ukraine shall compel relevant boty repeal this act or its
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provisions and accordingly becomes a ground foceletion in the established
order of the provisions of other normative acts cihare based on the act or
provisions thereof declared unconstitutional.

Decisions of the Constitutional Court of Ukrainencerning official
interpretation of legal norms by their nature antenpretational, but not normative
acts. The function of normative acts is to establisw norms of law, repeal or
amend the norms previously in force. Interpretaticacts do not perform such a
function. At the same time, since there is no legaltainty concerning
consequences of decisions of the Constitutional fCoti Ukraine on official
interpretation in the current legislation, they ni@yground for judicial appeal in
courts of general jurisdiction of decisions andsatthey were made by subjects
guided by wrong interpretation of their authorities

The Constitutional Court of Ukraine is not entitledth the right to
legislative initiative thereby it shall not be abgect of a legislative process.
Absence of this possibility should be regarded rasdditional legislative factor
which prevents the body of the constitutional jdiction to exceed its functional
limits and to become a “positive” lawmaker.

3.5. Influence of a Nature of Appeal (before or aér Adoption of
Normative Act) on Relations between the Constitutinal Court of Ukraine and
other State Bodies

The jurisdiction of the Constitutional Court of Wkne concerning
conformity with the Constitution of Ukraine (cortationality) includes laws of
Ukraine and other legal acts of the Verkhovna RafldJkraine, acts of the
President of Ukraine, acts of the Cabinet of Mamstof Ukraine, legal acts of the
Verkhovna Rada of the Autonomous Republic of Criradapted both before and
after the Constitution of Ukraine enters into for@&@bjects of consideration
concerning conformity with the Constitution of Ukra are laws and other legal
acts which entered into force only, i.e. the Cdostonal Court of Ukraine
examines laws and other legal acts concerning tdosistitutionality only in order
of the subsequent constitutional control. Draft daghall not be object of the
constitutional control by the Constitutional CoaftUkraine except draft laws on
introducing amendments to the Constitution of UkeaiAccording to the content
of Articles 150 and 152 of the Constitution of Ukiethe object of constitutional
control by the Constitutional Court of Ukraine dha¢ laws and other legal acts
which are in force only.
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