
Council of Europe 
Conseil de l'Europe *

★
★
★
★

★

★

★
★
★
★

★

Strasbourg, 23 March 1993 Restricted 
CDL (93) 19

EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW

EXCHANGE OF VIEWS ON THE DRAFT CONSTITUTION 
OF THE RUSSIAN FEDERATION

(17 February 1993)

COE244731

The Draft Russian Constitution 
and the Presidency 

by
Antonio LA PERGOLA, President of the 

European Commission for Democracy through Law

This document will not be distributed at the meeting. Please bring this copy.
Ce document ne sera plus distribué en réunion. Prière de vous munir de cet exemplaire.



тпе tuo most recent drafts of the Russian constitur ion 
íMarch 24 - 1 9 9 2 and November it, 1 9 9 2 > 55 tab li sh a political
system based on the Idea of presi dent 1 al ism. I wish to 
comment on the theory wind practi ce of presidentialism^ from 
the viewpoint of wesp4rnv2-ehperlente, The essence or any 
presidential system fs that ,th¿ -«eso of State is involved in 
the actual guidance of-;g'overnniept...'and is independent or the 
legislative branch by v bn tue. -of the.- separation or powers, 
constitutional lawyers spear., o-f'tne irr espens : о: . : ■ f. - 
the president out the notion must /re taken with a gram or 
salt. I say this because when a country has a presidential 
form of government the naturai mode of election is by 
popular vote. If the President may be reel.eoteo it is clear 
that he is responsible to the people at the end or ms- 
mandate, Additionally, onere are other forms of
— pjVjOn Sibil i tv that may 'Sanction a ¡-Osï ¿ иып i ¡ ü i l- nan a.
p-ar 1 i ament arv vote or no-conr i пенсе • trie enei or wnjrn 
impeachment,

in the west, pres icient i a i ism is known under rwo mam rooms: 
the presidential syarem that exists m rhe united States and 
the semi-Presidentia; system practiced in France. Born or 
these varieties share common features but tnere are 
significant difference's between them. They are атке in 
that the President of both countries is not only tne Head or 
etste but also plays an activo tojo д / ¡ om o; on ¡ow me 
'jovarnment, enough of course to a degree that о liters nom 
one case to tice other, The mairi difference lies in the way 
ip which presidential power is os i antee against tne ocnet 
powers of government. Pres idential ism rails тот a 
constitutional balance or powers yet tms u-niance ---- -1 -
achieved in vsrioua ways, А гкегсп or тле и.ь. a:;u a renen 
presidential systems and a compararive analysis will be 
useful to see if, and how, one Russian constirurlonai resign 
fits within the western models or pres inent ia i i sni.

of presi denti a H.am

The u,P, presidential model, 
history, is charecterizeo oy 
Fundamentally, it has its histc: 
eighteenth century which was 
constitutionalism. The lockean 
powers was written into tne m -,

the longest standing in 
two essential festeres.

: its 1 origins in the late 
the dawn of modern 

doctrine of separation of 
conati tut ion which ia the
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The federai principie is sc . oc-.ed in dm d.s. 
rhst the popuiar election of the President is

y i gd to a vote bv sos. ms mrcvjgn an e ! = ms a ¡ college: ¡ne 
iockean influence sterns from the raer that E'ogiian politicai 
^hov-nt was wei 1 Known co me Framers wno 1юпо«еи sww 
p;v.r i ¿sh constitutional isn me i re a mat ine uni er ¿rc.r ^ i ve 
should се the sole organ ro nave a constitutional ¡¡¡oC:vpviy 
of executive power', in tins sense., tne ligure of me v.:-, 
mesident derives from onaf oí tne English moraren cnevomeu. 
bv Locke as a power separate both from the legislature arc 
the judiciary.

in the i;. E. • balance of rower means separation of porr.. . 
vat, separation was conceived in a manner wnroi ocean'c 
;--pr ude reciprocal checks. For examp je¡ raws si's ¡¡¡ciue vy 
congress bur die President has the power to initiate 
legislation. whereas it falls within the domain of congress 
to approve or disapprove presidential Dims ana to contro; 
the budget through the power of the purse, me presiaent 
possesses the veto power. And, while the president nas the 
power to appoint federal officials and judges, as well as co 
make treaties, he can perform these functions only with the 
consent of the r.-. senate,

in the u,s=, Congress and the supreme court have always 
proved independent of me President, m me Eng: isn 
tradition oar and bench merge to forro an aristocracy or the 
robe, conversely, one of the distinguishing characteristics 
ox the u.E. fern or government is a suprême ovum 
exercises judicial review of legislation and acts as the 
auch or ?t ; ve interpreter- of tne constitution.

The u.s, presidential system has survived tor over two 
centuries, what is the secret or its v : at i ¡ 11; -tr 
seeming weakness is that powers are divided as cue to tne 
two-party avaten a President of one party may ce maceo te 
work with a Congress dominated by a majority of tne otner 
party, Foreign observers have taken pains to point out mat 
when the executive and legislative branches are controlled 
by different parties politics! stalement may result. 
However, the balances inherent cc tne U.E, system nave not 
prohibited the government from functioning. The rigidity or
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a vom oc tice ia that et i ngm cnn »¿na , a procedure с tie, , aeu
from Fagliar: law. Rem-ovai oí r ina, ?a sac aenc requires a 
formai accusation by a majority vote or one r-ouaa or 
Renies enc au i vea to be foi lowed by an adversan’:’ triai о e r or r 
the u, 5, Senate with the chief Justice of one supreme Covre 
c c. - i o. i y g A vote or conviction о у ас i et.au oi-uix ui ха
Senate members present is necessary to remove me -гьаx.a:a 
from office, should a Fresi dent be impeached and iemoved 
from office he may a la о о e- enea in a coure со ¿aw or 
criminal charges, Trie u,5, presicene possesses in power on 
warden except in cases or i m p e a x ; ¡ w ¡ ; : e ¡ ¡ u , -.; vu -v v t :. - ¿ ¡ x x i o.

President who is imp] icáreo in an mpeaebnen pnoceeaing 
resign bis office, a future President may issue a pardon on 
the ex - Presorient!a behalf, The only instance of tnis lattei 
case was president Petal : Ford’s pardon of Richard vixen.
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Rur мал Präsident not only appointa Ine ubaiinan and od ne: 
members of the Government, but he can also remove governmenc 

from office. The president, among his enumerated 
;o-= 'Article A3)- afreets the activity or one Government 

sa well as exercising general guidance of ali other 
executive bodies, guides the security of Russia and acts as 
Commander- in chief от the Artec screes,

f the Presiden r : s powers yields the
the duality inherent to ft enon

■•m does not exist in the Russ 1 an Co.Se, The
the members of the Government, and a 11
officers would Seem CO De nothing but

An exam i nati: 
conclusion that 
semi-presidencial 
Russian chairman
federal executiv __ __
subordinate organs that must сапу o un. ---;- = =:'-n - - - - - , 
presidential directives, The Russian constitution contains 
nothing like the constitutional guarantees of autonomy 
er loved by the wrench Government. _ Rat net, the spp: : t 
of ministers approximates the practice in tne United states 
whereby presidential appointments require the consent or the 
Senate, The Euaaian constitution calls instead tor consent 
,-,■<= horn houses of the legislative doc.v to pc o- * ' - - --
appointments, A simpler procedure yw oggui ¿ng —-tu,- -
ярро i ntments may be userui to reouce wiiau may hi w* uu >-■ = ^ 
lengthy"'and difficult process of selecting a Government^ 
Some flexibility in the appointment procedure does however 
exist. The President is required to gam me conseno or low 
supreme Soviet only for certain categories or mmiSueií 
which means that he can otherwise tree ¿y mawiM.-l = •; •=
composition of his cabinet, Similarly, the President must 
submit to fire Supreme soviet only certain types у 
international agreements ror * •- - -1 -• •- - * ¡ =
Pa: a-graph i ) .

under Arti ; 1 e ?"‘-

f the

paragraph (2) the president is given me 
mower to issue decrees and orders that nave the forte 
□ У-laws which are binding throughout tne геггоиу 
Russian Federation, Three questions may be raised 
concerning tms presidential Pew--. ; r ; e-:■ -;!e =
making power of the Presiden: extend beyond the competence 
of federal organa?; 2) does it reach inno tue vми.-л . e.¡. 
domain of the federation and the members onereof?; 3; is tne 
article io be read as if the by-law making power is 
-v-iyviygV: that of the President and cannot m any 
instances be exercised nv we ^и\еп!пе::1 ;
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, he may finti, himself in a meaner ponti or; i nan ms 
_ i counterpart vis-a-vis one legislature. Perhaps an one 
-races of the old soviet insistence on the sovereignly v.

• c e ' i 1 e s branch" of government nave not seen entirely 
¿rased."'" anti, notwithstanding the fact that, 
commi ni ist regime the legislature vas a paper rige 
¿¿5£;ar; supreme Soviet may accord well with pres i dent i ai i am, 
Everything depends on whether a true anti proper Da ranee is 
struck between The executive anti legislative organs ox
9 V Vi П Vii ! - :

raw, 
га >;p -y

unties- the 
a strong

Tiot: taco G.l 
ministers' is

the matter, however, 1 Г-
Is under a pro recur e Uhi li'
the supreme sovier , The

: 1 th t i : e i-uwgi to dir solve

that the removal 
tilts the stales

Vs 'the French head of state. Neither does the Russia
p"es i tient seem to ¿.it те desc¿ - - v ¿; ~ *-; 1 ■; -1 • -x

otilan after rne arenen noot: 1 no : - ü о, r¡ia powiis oí
ose recentOiïvV.

e oen ren :y situations have been sotenusoes in one m 
constitutional draft, it ís one supreme soviet that leas tne 
final wort; on guaranteeing tne constitutional croe: víl¿¡ v = 
exceed ion of the presidential power- о о invoke marnai law 
pursuant oo a supnse atoack on the Russian State or the 
urgent need to meet international treaty obligations 
velatine to collective defense against aggression ; Article 
130):

The presidential pea it ion has been further weaseneo oy tne 
parliamentary power to remove ministers wmen tne are-iuüím- 
can override only be substantiating before the supreme 
soviet the reasons why he disagr^ess with his opponents. Anti 
it is the supreme soviet, ' o retut e --ne - - --: n-n -
arguments on a two-thirtis vote in each enamber, wmen hep 
thé last word, This procedure ia peculiar to tire draft 
Russian Constitution, It doesn't exist m cue Üu-L:-U 
S'" '-p en . m Ft so c- ■ to be sure, the national as ser't.. y пю.у 
issue a vote of no-confidence. However, the vote or
no-confi fence is one that concerna the Government as a 
constitutional organ which is separate from the president 
and headed by a Prime Minister- who represents tne Executive 
in confrontations with the Far!lament, in France, when the 
Prime Minister falls so does ms Government, According 
-Ho r ; • jr - • = craft Constitution esci) memue;. u¿ -we - : ~ - - y
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other officers; and shall , have the 
impeachment.

thEir speaksr and 
sols Power ot

Paragraph 6

The Senate snail have the soie power to rry * -1 
impeachments. when sitting for that Purpose, there snail de 
an oath or Affirmation. when the Presiaent ot tne United 
States is tried the Chief Justice shall preside: Ana no 
Person shall be convicted without the Concurrence of two 
thirds of the members present.

Arti-Ip !, section r. paragraph ?

Judgment in oases of impeachment snail not exrena lurtn^r 
than to removal from Office, and disqualification to hold 
any office of honor. Trust or profit under the united 
States: but the Party convicted shall nevertheless be liable 
and subiect to indictment. Triai, juogment anu РЛизишаПи, 
according to Law.

дтг-i-sp it. section 1 ...__££Iiflg£Ámj—¿

in oase of Removal of the President from Office, or his
Death, Resignation, or inability to discharge the Powers ana
Duties of the said Office, the same shall devolve on tne
vice President, and the congress may by Law provide for the
case of Removal, Death, Resignation or inability, both or 
the President and vice President, declaring what officer 
snail then act as President, and such officer shall act 
accordingly, until the Disability be removed, or a President 
shall be elected.



Tbs President shall be commander in chief of the Army and 
Navy of the united States, and of the Militia ox me several 
States, when called, into the actual Service of the uni Leu 
States; he may require the Opinion, m writing, uf ine 
principal officer in each of the executive Departments, upon 
any Subject relating' to the Duties ox their rea peci i ve 
offices, and he shall have Power to grant Reprieves anu 
Pardons for offences against the united states, except in 
oases of impeachment.

Article и, section 4.,

The President, vice President and all civil Officers of the 
united States, shall be removed from office on impeachment 
for and conviction of. Treason, Bribery, or other high 
crimes and Misdemeanors.

Article in. section 2., Paragrap.fa-Ji

The Trial of all crimes, except in cases of impeachment, 
shall be by Jury: and such Trial shall be held in the State 
where the said crimes shall have been committed; but when 
not committed within any state, the Trial shall be at sucn 
Place or Places as the congress may by Daw have directed.

Amendment VI

In all criminal prosecutions, the accused shall enjoy the 
right to a speedy and public trial, by an impartial jury ox 
the state and district wherein the crime shall have been 
committed...

i

»
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Berger, Raoul. impeachment,___ibe-- Donati U.tutisml
problems. New York: Bantam Boojts , inc., 1974.

Huckshorn, Robert J. “Gerald. Rudoipn Ford", contained 
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A brief review of material on presidential impeachment in 
the united States reveals the following fundamental points:
1) The impeachment procedure necessary to remove a president 
from office involves a formal accusation by a majority vote 
of the House of Representatives followed by an adversary 
trial before the u.s. senate and a vote of conviction by at 
least two-thirds of the high body of the congress. 2) A 
president who is impeached and thus removed from office may 
also be tried on criminal charges in a united states court 
of law. 3) A president who resigns his office in the midst 
of impeachment proceedings is, ipso facto, no longer subject 
to removal from office. However, impeachment proceedings 
may continue in the case of presidential resignation with 
the scope of disqualifying the former president from future 
federal office. Disqualification requires only a majority 
of the u.s. Senate and is in all cases, including removal 
from office on impeachment charges, discretionary. In 
rsisrcHcs to the "Nixon case", once Fresicene nixon resigned 
his office, no serious consideration was given ю proceeding 
with the Nixon impeachment for the purpose of insuring his 
disqualification from future federal office (Libovitzi. 4)
The President, who is not immune under the u.s. 
Constitution, is criminally triable wniie in oír ice (Berger ; 
5'j Concerning the issue of Presiden rial Pardon, tne u.s.



constitution gives the President the “...Power to grant 
Reprieves and Pardons for offences against the united 
states, except in cases of impeachment.“ on september 8,
1 ?74 president Gerald Ford granted a "full, free and 
absolute pardon" to former president Nixon “for all offenses 
against the united states which he...has committed or may 
have committed or taken part in" wmle he was president 
(Huchkshorn). President Ford's pardon ended any possibility 
of pursuing! an indictment on criminal charges broughi. 
against the person of former President Nixon. The Nixon 
case brings up a question concerning Presidential Pardon and 
removal from office: If Richard Nixon had tee been removed 
from office following a conviction by the u.s. senate on 
impeachment charges brought by the House would he have been 
unpardonable and subject to possible indictment unuer 
federal criminal statutes?

Important Points.--
constitution

1ЛШШa r timer i-ho

1. constitution provides for impeachment fur Tres^vn. 
Bribery or other High Grimes and Misdemeanors (this latter 
Phrase is generally interpreted by constitutional scholars 
to mean High crimes and High Misdemeanors)

2. Framers of constitution divorced impeachment from 
indictment for criminal offense. According to Raoul Berger, 
impeachment is civil in essence and indictable crimes are 
not a prerequisite to impeachment. Once impeacned, tne 
president may be further subject to a trial at law. wirn 
regard to the impeachment «‘proceedings against former 
PP55ident Nixon Libovitz writes, "The decisions by tne HuOst 
judiciary committee on the proposed articles of impeachment 
left no doubt that a majority believed that the relevant 
standards were constitutional, not criminal..."

3. The doctrine of "no federal common law of crimes would 
imply that to constitute "a High crime or Misdemeanor there 
must be a statute which creates an indictable dime.

i whatever the merits of the aforementioned doctrine, writes 
Berger, the senate, the tribunal for impeachments, nas not 
embraced it as the body has issued^ guilty verdicts in tne

f absence of statutory offenses.



4. At the time of the constitutions! Convention James Wilson 
arquea that the problem of double jeopardy is met by reading 
impeachment in noncriminal terms. The separation of removal^ 
(from office) from criminal prosecution poses the problem of 
double jeopardy unless ohe removal proceeding i? r¿a.d in 
non-criminal terms. The constitution adds a saving clause 
allowing for criminal indictment and punishment in addition 
to removal from office through impeachment proceedings.

5. According to Berger, impeachment does not necessarily
have to precede indictment. immunity n- denied ‘-ve
President and he can theoretically oe indicted c-n eriuiinax 
ch arge s ta e f о r e being impea ched.

6. The purpose of the indictment proviso contained m
Article I, section 3 is, again according to Berger, to 
preclude the argument that the doctrine of douoie jeoparay 
saves the offender from the ‘ second trial. The
n >*jpygrthe 1 essclause seeks to preserve tnu rient tu ^ 
subsequent criminal prosecution, not to presribe that . it 
must be preceded by impeachment. James Wilson wrote,
"impeachment... come not...within the sphere ox oruinary 
jurisprudence. They are founded on different principles; 
are g о V e r n e d b y différé n t m а л i m s, a ri d a r e g i г e c t e d. t u 
different objects; for tris reason, the trial ano. puniahmenu 
of an offense in the impeachment, is no bar to a trial of 
the same offense at common [criminal] law.

?. Framers rejected the idea of suspending the president 
from office prior to conviction. It may be noted that the 
Brazilian constitution does provide for the suspension of 
the president while he is juaged by the Federal Assemble

i
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Thp Rus si an Draft Consti tution and International Law

Tt i~ an interest ine point that under the Russian draft 
It ь an m . _ re. f doms of man and citizens areConstitution the rights consti tu11ona1 provisions and
secured according nor'ms of international law
recognized principles . . rou_t be read in_ foil This provision muot De Lea*-![Article Paragraph ^ • according to which, Article 3, Paragraph t 4 > accorarneconjunction with = „rincinlcs of internet i one 1 lew end
the recognized rules and pnncip ^ Ru„siari ] aw. Treaty
international treaties form par. о » inraIM, ibleprovisions shall aPPlV m th* fa~ '‘about
national laws. Nothing. °we^“’ these principles
principles of ‘;:ЕЫ»“”оп only when their
override inconsisten^ hte ¡nd fr5edoms? Article 11
object is to secuie man о ^ + t point since itdoes not answer the query raised by vh . - - - fuU_fledsed
merely states tha . - - - ^ оЬчегуе both treatiesmember of the world communi,y,j> ^ 'mav participate in 
and general Internationa • " ^ not tantamount to
international quoting with principles
saying that inte.nal -g s «hall be held as null andand rules of international law shall be
void .

V (/,i is an important addition to
Article 43, Paragrap i assures" that international
individual guarantees. ° been refused
protection = **c“r bv internai courts. Does "refusal
protection о h. r » or couid ,t be jnterpreted to mean
mean a denial of . u means "any adverse decision
an adyerse de-i-ion. article becomes a new
then the protection that any internal law
and important on . legislature designed to limit or
and any act of the Rus . f individual rightscualifv the international protection of mdivxd
must be regarded as unconstitutional.

t tn Article ?8. it is important to know its 
With respect to Artici that. "Republics,actual field of operation. It »ays that, .

.„„ions and autonomous area* оплterritories re*\° dreien economic relations and
independent participan - * - territories, regions and
agreements with other epu r'uns COunter to the
autonomous areas unies ‘ whether
Constitution and federal laws. It 18 between
this article refers to internal agieemen



con s 11 tuent units of the Russian Federation or external 
relations between these autonomous bodies and their foreign 
counterparts.

Article 103, Paragraph (7) stipulates that the recognition 
of an internat iena 1 treaty as unconstitutional shall entail 
consequences provided for bv international law. Must it be 
assumed that treaties declared unconstitutional tor federal 
laws that ratify such treaties] cease to be applied 
internally and Russia is thereby relieved of international 
responsibility on the strength of this constitutional 
provision, if we read it to mean that the declaration, of 
unconstitutionality amounts to a denunciation or a 
termination of the agreement under international law?

Clauses (c) and (d) contained in Article 103, Paragraph (4) 
provide the keys to understanding where international law -- 
concerning both treaties and general principles -- ranks in 
the Russian legal system. Treaties cannot contradict the 
Constitution and the Constitutional Court can judge whether 
they are compatible with the Constitution prior to their 
ratification or approval. Therefore, the Constitutional 
Court can pronounce itself on the constitutionality of 
treaties both before and after the treaty has been ratified 
[cross reference to Article 6, Paragraph 2 which establishes 

if an international treaty or agreement conta ino
counter to the Constitution its 

possible only after the introduction of 
relevant amendments to the Constitution!. Article 103, 
Paragraph (A), Clause (d) enables the Constitutional Court 
to rule on the contradiction between federal laws and 
generally recognized principle's and norms of international 
law. The same applies to ratified international treaties. 
It is clear that. in the draft Russian Constitution 
international, law ranks higher than federal law. Yet one 
important question remains: how are inconsistencies between 
principles of international law and the Constitution to be 
t rented.

that if an 
provisions running 
ratification is


