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The Russian Draft Constitution and International Law

It is an interesting point that under the Russian draft
Constitution the rights and freedoms of man and citizens are
secured according to both constitutional provisions and
recognized principles and nofms of international law
{Article 2, Paragraph (2)1. This provision must be read 1in
conjunction with Article 3, Paragraph {(4) according to which
the recognized rules and principles of international law and

international treaties form part of Russian law. Treatvy
provisions shal apply evan in the face of incompatible
national laws. Nothing. however, is said about general
principles of international law. Do these principles

override 1nCONs stent internal legislation only when their

? Article 11
does not answer the query raised by this last point since it
merely states that the Russian Federation, as 2 full-fledged

member of the world community, shall observe both treaties

1
obiect 1s to secure man's rights and freedoms:

and general international law and may participate in
international organizations. This is not tantamount to
saving that internal legislation conflicting with principles
and rules of international law shall be held as null and

void.

Article 43, Paragraph (4) is an important addition to
individual guarantees. It assures that international
protection is secured to anvone who has been refused
protection of his rights by internal courts. Does "refusal”
mean a denial of justice or could it be interpreted to mean
an adverse decision? If it means "any adverse decision”
then the protection offered by this article becomes & newvw
and important one. It would entail that any internal law

and anv act of the Russian legislature designed to limit or
qualify the international protection of individual rights
must be regarded as unconstitutional.

With respect to Article 78, 1t is important to know 1its
actual field of operation. it =savs that, "Republics,
territories, regions and autonomous areas shall be
independent participants in foreign economic relations and
agreements with other Republics, territories, regions and

autoncmous areas unless this runs counter to the
Constitution and federal laws . " It is not clear whether
this article refers to internal agreements between
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constituent units of the Russian Federation or external
relations between these autonomous bodies and their foreign

counterparits.

Article 102, Parasraph (7) stipulates that the recognition
of an international treaty as unconstituticenal shall entail
consequences provided for by international law. Must 1t be
assumed that treaties declared unconstitutional (or federal
laws that ratify such treaties]! cease to be applied
internally and Russia is thereby relieved of international
responsibility on the strength of this constitutional
provision, if we read 1t to mean that the declaration, of
unconstitutionality amounts to a denunciatiocn or a
termination of the agreemant undervr international law?

Clauses (c¢) and (d) contained in Article 103, Paragraph (4)
provide the kevs to understanding where international law --
concerning hoth treaties and general principles -- ranks in
the Russian legal system. Treaties cannot contradict the
Constitution and the Constitutional Court can judge whether
they are compatible with the Constitution prior to their
ratification or approval. Therefore, the Constitutional
Court can pronounce itself on the constitutionality of
treaties both before and after the treaty has been ratified
{croas reference to Article 6, Paragraph 2 which establishes
that if an international treaty or agreement contains

provisions running counter to the Constitution its
ratification is possible only after the introduction of
relevant amendments to the Constitutionl. Article 103,

Paragraph (4), Clause (d) enables the Constitutional Court
to rule on the contradiction between federal laws and
gsenerally recognized princirles and norms of international
law. The same applies to ratified international treaties.
It is clear that in the drafx Russian Constitution
international law ranks higher than federal law. Yet one
important question remains: how are inconsistencies between
principles of international law and the Constitution to be
treated.



