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Latvian Draft Law on the Constitutional Court

Comments on the draft CDL (94) 20

Introduction

My comments are based on an English translation of a Ministr:
of Justice draft, dated 14 February 1994. Some of the terms
used in the translation appear strange. I hope, however, that
I have understood the draft correctly.

As indicated in the title of the Draft Law, constitutional
jurisdiction in Latvia is proposed to be entrusted to a
single Constitutional Court. I cuppose this principle will be
embodied in the Latvian Satversme (Constitution), which is
not yet effective (if I have read the indications in Article
50 of the Draft Law correctly). As more fully developed by
Professor Helmut Steinberger in his study Models of constitu-
tional jurisdiction (ISBN 92-871-2414~0, published in the
Commission’s series Science and technique of democracy) and
most recently in his comments on the draft Federal Comstitu-
tional Law of the Russian Federation on the Russian Constitu-
tional Court (CDL (94) 17), this is the solution recommended
for the newly democratized countries. My general comment on-
the draft Latvian law is favourable.'Several comments on the
details of the draft will follow. Some provisions would with-
out doubt have been easier to understand if I had had access
to the preparatory materials of the graft.

Chapter I. General Provisions

Art. 3. According to the draft, the Constitutional Court
would consist of five justices. I do not criticize the size




of the Court as such. However, the quorum of the Court is
proposed to be four justices in the case of plenary sessions
and three justices in other cases (Art. 22, sec. 3). It is
not hard to imagine cases in which two or three justices
would be disqualified or otherwise prevented from participat-
ing. Therefore, it might be advisable to provide for the ap-
pointment/election of e.g. three substitute justices for a
term of office corresponding to the term of the ordinary jus-
tices. Such a provision would need to be completed by other
provisions: on the remuneration of the substitute justices,
on the order in which they are called to the Bench, and that
they can be during or after their mandate be elected/appoint-
ed as ordinary justices.

Art. 4. The draft proposes that the justices of the Constitu-
tional Court be appointed by the Saeima on the proposal of
the Cabinet. The mode of selecting the members of a constitu-
tional court is one of the cruclal moments in securing the
independence, the authority and the juristic competence of
the court. Regard taken to the small size of the proposed
Latvian court, it is hardly practicable to have different
members of the court selected by two or more different are-
gans; and regard taken also to the long term of office of the
court members and to the fact that they would not be reeli-
gible it might indeed be the best solution to entrust the se-
lection to the Parliament.

However, the appointment of the members by the Saeima on the
proposal of the Cabinet, without any more precise prescrip-
tions, may give rise to problems. The first question is what
happens if the Saeima does not spprove the propesal of the
Cabinet? So may happen especially in the case of a minority
government.; but eventually the disagreement should lead to a
consensus.

A more severe problem is in my opinion that in the case of a
(parliamentary) majority govermment the composition of the
court might easily become one-sided. I would like to refer in




this context to the composition of the semi-judicial Federal
commissions in America (such as the National Labor Relations
Board ant the Interstate Commerce Commission), which regqular-
ly consist of three members from the Government party and two
members from the opposition party. In European context, it
might be advisable to require a2 majority of two thirds (of
votes cast) for the election of the Court members. As pointed
out by Professor Steinberger in his Models, this method
should lead to a more many-sided composition because it would
Tequire a sufificient consensus. On the other side, a provi-
sion that the court members be appointed or elected on the
proposal of the Cabinet would in my opinion be incompatible
with the requirement of a gualified majority.

It is unclear to me what is meant with the expression "the
highest education in law". Does this mean the education re-
quired of a University professor in law, a doctorate in law,
or the University degree required for appointment to judicial
posts, or to posts in superior courts, or for access to the
Bar? But in Latvia the expression might be quite clear.

Art. 5. The independence of the Constitutional Court, so well
protected with the fixed and not renewable term of office of
ten years, would in my opinion be weakened in relation to the
executive as well as to the legislative power if the tenure
0f a justice could on the proposal of the Cabinct be contin-
ued by a decision of the Saeima beyond the age of 65. The
purpose of the proposed sec. 3 of this article might be ful-
filled without endargering the independence of the Court, if
the first sentence of sec. 1 and the whole sec. 3 would be
replaced by a provision like: "The term of office cf the Jus-
tices of the Constitutional Court shall be ten years. How-
ever, & person having already attained the age of 55 shall be
appointed/elected for a fixecd term extending at leasi Lu his
65th but not beyond his 70th birthday." (This modification
would make the last part of sec. 2 of Art. 6 and point 5 of

Art. 7 superfluouns.)




Art. 7. The mandate of a Justice shall according to this ar-
ticle be revoked when suggested by the Saeima on certain
grounds. The (English) text of the proposed article does not,
however, reveal who shall make the actual decision. I hope
the intention is that the Constitutional Court itself shall
examine whether the grounds brought forward by the Saeima
fulfil the requirements of the Article and, if that be the
case, bring about the revocation.

Chapter II. Competency of the Constitutional Court

Art, 11. The proposed competence of the Constitutional Court
is very wide. The evident raison d'étre of a constitutional
court is that embodied in Point 1 of this article, that is to
decide whether legislation adopted by the Parliament is com-—
patible with the Constitution. This “natural" competence of
the Constitutional Court would also comprise the essence of
Point 7: to decide whether legislation adopted by the Parlia-
ment is compatible with the international obligations of the
country, as well as the core of Point §: to decide whether a
given decision of the Parliament lies within its competence
according to the Constitution. It is, however, hard to be-
lieve that the caseload within these "natural" boundaries
would in Latvia justify the existence of a specialized court
with five high full-time judges (with high salaries). There-
fore, it is easy to understand that the competence of the
proposed court has been extended to other matters, even -
though they might more naturally belong to the competence of
other (general or administrative)} courts.

But even though the extensive competence is easy to under-
stand, it is important also to note the problems connected
with such competence. The Constitutional Court becomes essily
a "Super-Supreme Administrative Court", where decisions of ad-
ministrative authorities can be contested.

This applies especially to Point 6 of this article, entitling




any party to contest an "enactment" of an administrative au-
thority at the Constitutional Court on the ground that the
enactment violates his human or citizen’s rights. In this
context an enactment simply means any administrative decision
granting or denying any person a right or a status or impos-
ing on him a duty or prohibition (see Art. 47, sec. 1l). Ordi-
narily, the legality of such a decision could be examined at
a court of law. In the case of an alleged vinlation of human
or citizens’ rights, the draft law would, however, allow to
contest the judgment of the last ordinary instance at the Con-
stitutional Court; in some cases, the ordinary court in-
stances could be by-passed (see Art. 1l6).

The contestant may have based his claim at the administrative
authority and at the ordinary courts as well on Constitution-
al provisions on human and citizens’ rights as on other pro-
viclonc and cireumotances. The interprelaliva eud applicatlion
of the different sources may be closely intertwined. The last
ordinary judicial instance ought to be able to formulate the
final judgment in the matter on all of its aspects.

There is, however, the possibility that the decision of the
administrative authority and the judgments of the ordinary
courts are based on an ordinary Act of Parliament and the
aggravated party maintainc that the legislatien in gquestion
violates the constitutional provisions on human and citizens’
rights. This controversy would be apt for the Consitutional
Court to decide. But would it not be more natural to base the
competence (and the procedures) of the Constitutional Court
in such case on point 1 of Article 11, without need toc create
a “Super-Supreme Court"? The same applies, mutatis mutandis,
to cases where the regulation or ordinance on which an admin-
istrative decision’'is based is alleged to violate constitu-
tional provisions on human or citizens’ rights: should the
constitutionality of the regulation or ordinance not be exam-
ined on the basis of points 2 to 4 of Article 117

Point 4 of Article 11 is indeed another example where the
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draft turns the Constitutional Court into a "Super-Supreme"
Court. Here, a Cabinet deciszion to revoke a local erdinance
can be contested by the local government unit in guestion
first at ordinary courts and finally at the Constitutional
Court; upon leave of the Cabinet, the ordinary courts may be
by-passed; and a judgment of an ordinary court to reverse the
decision of the Cabinet may in turn be contested by the Cabi-
net at the Constitutional Court (Article 15). The dispute
between the Cabinet and the local government unit need not be
constitutional: revocatione of ordinances on the basis of
non-compliance with ordinary legislation or regulations givern
by the Cabinet may according to the draft also be brought to
the final examination of the Constitutional Court. Are these
not like any ordinary administrative law matters which are
finally decided by an ordinary (superior) court? (In a fed-
eral state, disputes concerning the distribution of powers
between federal authorities and the authorities of a consti-
tuent state belong to the natural competence of a canshitn-
tional court. But Latvia is a unitary state.)

However, in case the decision of the Cabinet is based on leg-
islation which in the opinion of the local government unit is
unconstitutional, the controversy would in my opinion be apt
for the Constitutional Court to decide, but on the basis of
point 1 of Article 11. And in case points 2 and 3 of Article
11 are preserved (I return to this question later) and the
Cabinet’s decision to revoke the ordinance is based on a reg-
ulation of the Cabinet or on an enactment of the President,
it would similarly be natural for the Constitutional Court to
decide, on the basis of these points, whether the Cabinet’s
regulation or the President’s enactment is unconstitutional
or unlawful.

The constitutionality or legality of a local ordinance can be
examined by the Constitutional Court also in connection with

a dispute pending at an ordinary court of law (point 2 of
sec. 4 of Article 12). In accordance with my suggestions in
the preceding paragraph, I would propose that this possibili-




ty as such be also deleted from the draft. Also in comnection
with a pending court case, an ordinance of local govermment
could thus be finally examined by the Constitutional Court
only in case a question arises whether the Act of Parliament
or the regulation of the Cabinet on which the ordinance is
based is unconstitutional or, in the case of a Cabinet requ-
lation, illegal.

I now return to Points 2 and 3 of Article 11. It would in my
opinion be quite possible that the constitutionality or lega-
lity of the Cabinet’s regulations and the President’s enact-
ments were finally examined by ordinary courts trying speci-
fic cases. However, according to points 1, 2 and 3 of sec-
tions 2 and 3 or Article 12, the Saeima and one third of the
Saeima deputies, as well as the President or the Cabinet, as
the case may be, are entitled to submit the constitutionality
or legality of the regulations or enactments to the examina-
tion of the Constitutional Court, evidently without any con-
nection with any specific controversy. Ae far as such “ab-
stract norm control" is considered appropriate, it can in my
opinion quite well be entrusted to the Constitutional Court.
And 1f the abstract norm control is entrusted to the Consti-~
tutional Court, the final control in specific court cases of
the constitutionality and legality of the Cabinet’s regula-
tions ("concrete norm control') should also preferably be
entrusted to the same organ, as provided for in point 4 of
section 2 of Article 12. It is an open question for me why a
question about the constitutiocnality or legality of a Presi-
dent’s enactment arising in conrnection with a specific court
case cannot be submitted by the court in question to the
Constitutional Court. Perhaps such a question cannot arise?

A corollary to the preceding paragraph is that even though
the competence of the Constitutional Court according to
Points 5 and 7 of Article 11 exceeds the Court’s "natural"”
competence, I do not guestion the appropriateness of the
whole scope of the competence of the Court according to these
points.




Art. 12. T have treated this article in my comments to Ar-
ticle 11.

Chapter III. Proceedings

Art. 14, Rccording to point 2 of section 1 of this article, a
court can submit a petition to the Constitutional Court only
in case it has substantial grounds for concern whether the
norms in gquestion are compatible with the respective higher
norm. This entails that a party to the proceedings at the
court in question has no right to have the constitutional (or
comparable) question examined by the Constitutional Court. I
do not criticize this solution as such; parties might use
such an unconditional right frivolously, to obstruct the pro-
ceedings at the ordinary court. Would it not, however, be
possible to give a little more value to the views of a bona
fide party by providing that the ordinary court shall submit
a petition to the Constitutional Court in case it finds that
a party to the proceedings has “substantial grounds for con-
cern'?

I have suggested above that point 6 of Article 11 might as
such be deleted from the draft but that the question whether
the legislation (Act of Parliament or subordinate legisla-
tion) on which the decision of the administrative authority
and the judgments of the ordinary courts are based violates
the constitutional provisions on human and citizens’ rights
should be decided by the Constitutional Court on the basis of
points 1 to ¢4 of Article 11. With regard to the importance
the drafters seem to have given to this matter, the aggrava-
ted party might in such a case have a more unconditional
right to have the ordinary court make a petition to the Con-
stitutional Court.

According to Section 2 of Article 14, general court procedure
shall be suspended with the moment the petition is accepted
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(by the Constitutional Court). I suppose the intent is to
give the ordinary court discretion as to whether the proce-
dure at that court shall be continued after the court has de-
cided to make the petition but while the petition is still
pending at the Constitutional Court?

Arts, 15 apd 16. I have treated these Articles in my comments
to Article 11,

A;t¢_25‘ Should a trial not be declared only partially close
when the circumstances mentioned in this article do not re-
quire a complete secrecy of the proceedings?

Art. 28, I wonder whether supplementary provisions are needed
for the case there are more opinions than two, e.g. that the
legal enactment in guestion is totally invalid, only partial-
ly invalid or totally valid? Or is it impossible that such a
case arises?

Chapters IV to VII

No comments.

Chapter VIII. Closing Provisions

Art. S51. The date June 1, 1994 needs to be amended.




