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BERICHTE UND URKUNDEN

The Constitutional Court of the Republic of
Croatia and International Law™*

Sinisa Rodin™

Introduction

One of the most important features of the Croatian Constitution of
199C" is the establishment of an independent and potenaaily powerful
Constitutional Court. Though it is true that in Croatia the Constitutional
Court existed even within the “socialist” constitutional framework?, con-
stirutional review in that period was subordinated institutionallv to the fi-
nal scrutiny of the Assembiv and politicailv o the supervision ot the Com-
munist Parcv. That means that the “socialist” Constitutional Court had no
power to strike down unconstitutional legislation but. in aczordance with
the doctrine of the supremacy of the Assembiy, onlv to propose that the
Assembly adope changes in the [egislation which was deemed unconstitu-
tonal. At the same time the operation of the “socialist” Constirutional
Court was impeded by informal but reai political guide-lines of the League
ot Communists. Namely, the League had an important role in the appoint-
mene and removal of justices of the Court, which often frustrated objective
review or even prevented its verv initiation.

* This arricle is 3 modified version of the paper preseated at the conference “The Re-
pubiic ot Croatia and the European Convention on the Procection of Human Rigats ind
Fundamentai Freedoms™, Zagreb, December 7th and $th 1994.

" University of Zagreb, Faculty of Law. Department of Constitutional Law: mag.iur.
University of Zagreb Law School. LL.M. University or Michigan Law School. Ann Arbor,
Michigan.

' The Consticution of the Republic of Croatia was enacted on December 21 199€, 1nd
promulgated one day later by the Croatian Parliament (Sabor).

? The Socialist Republic of Croatiz was a¢ that time 1 constituent part of the former
Sociatist Federal Republic of Yugoslivia. v
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784 Rodin

By adopting the 1990 Constitution and the Constitutional Law on the
Constitutional Court, the Republic of Croatia has embarked on a demo-
cratic path and opened 2 new chapter of constirutional review. In this ar-
ticle I shall deal only with some aspects of constirutional review in Croa-
tia, particularly with applicarion of international law before the Consuru-
donal Court. In the following paragraphs [ will first present the
constitutional status of international law in Croatia, as provided for by
the Croatian Constitution and other relevant legislation, and second, ex-
plain the position of the Constitutional Court in respect of the legal status
of rules of internacional treaties. In the third part I will discuss modaiities
for application of international law under various branches of jurisdiction
of the Consritutional Courr, particularly with regard to certain problems
concerning protection of the constitutional liberties and rights of man and
the citizen in view of the prospective accession of the Republic of Croa-
tia to the European Convention on Human Rights.

1. Legai Status of International Treaties as Defined
by the Croatian Constitution

As provided by the first sentence of article 134 of the Croatan Consu-
turion, “International treaties which are concluded. raritied and publishec
in accordance with the Constitution form a part of the internal legal or-
der of the Republic of Croatia, and have legal force superior to Laws™.
According to Article 133 of the Constitution and Arucle 17 of the [ntar-
narional Treaties Ratification and Application Act (here
inafter: the Rarification and Application Actj®, the procedure for raunica-
tion of incernational treaties is to be initiated bv che Ministry of Foreign
Affairs. Upon its proposal. the Croadan Parliament (Sabor) ratifies inter-
national treaties which require passing additional legisiation. internationa.
treaties of a militarv and policical nature, and treaties woich create finan-
cial obligations for the Republic. Ratification of treaties which provide tor
delegation of constitutional powers t international organizations or
unions requires approval by a two-thirds maioritvS. Neither the Consti-
tution nor the Rarification and Application Act specify any special major-
ity for ratification of other international treaties.

1 Author's translation.

s+ Zakon o sklapaniu i izvrSavanju medunarodnin ugovora, Narodne novine No.
33/1991.

5 Const. {Croatia) Are. 133(2)
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On the basis of these provisions, Croatian courts have to apply relevant
rules of international treaties in the same way as they apply Croatian
internal rules. This, in fact, means that the Croatian Constitution adopts
a monist concept of the relationship berween Croatian internal law and
international law®. In other words article 134 of the Constitution creates
a hierarchy of legal rules which the courts are obliged to respect’. Thus,
the European Convention for Protection of Human
Rights and Fundamental Freedoms (hereinafter: the European
Convention), once raufied, shall become a part of Croatian law and have
legal force superior to that of ordinary laws.

The protector of the hierarchy of legal rules and the guardian of the
Croatian Consucution is the Constcutional Court of the Republic of
Croatia. The Court consists of eleven justices, nominated by the House of
Counties (Zupanijsk: dom), and appointed by the House of Representa-
tives (Zastupnicki dom) of the Croatian Parliament (Sabor)®. The term of
office of judges is aight vears and thev enjov constitutional privileges and
immunities analogous to those pertaining to the Members of the Sabor.

Jurisdiction of the Constitutional Court is regulated by the Croauan
Constirution?, and the Constitutional Law on the Constitu-

3 However. Article 32 or che Rartirication and Appiication Act specifies: “The Sabor of
the Republic of Crozria derermines metnods for spplication of internationai treaties which
it ratifies.” According o the second 2aragragn of tne same article the Sapor mav wuthorise
the Government to adopt necessary regulations impiementing 1 treacy. This provision casts
i shadow of Jduaiism. However, the wording or rhus arucie is not mandatory, and there
seams 10 be 2nough room rfor Jirect ippiication of self-executing treaties.

7 The Constitution Jdoes not mencion 1 possidiity Of review of [aws and other acts as o
organic laws. or the possibility of constitutional review ot organic laws, themseives, As far
15 the latter issue is concerned, opinions diffes. Some judges ot the Croarian Constitutional
Court consider that orginic laws have constitinional rank and character. According to their
view constitutionai review of organic laws ~ouid de in interterence with political ques-
tions. Compare: Jadranko Craié, Vladavina ustava; zadtira sloboda | prava Sovieka !
gradanina iii kako pokrenurtt postupak psred ustivoim sudom Republike FHrvatske, [nfor-
mator. Zagred, 1994, 14, 13,

8 Const. (Croada) Art. 122, ‘

9 Const. (Croatiaj Art. 135, The Constitucional Court of Croatia shall: decide on the
contormity of laws with the Constitution; decide on the conformity of other regulations
with the Coastirution and law: procect the constitutional freedoms and rights of man and
the citizen: decide jurisdictional disputes among the legislative. executive and judicial
branches; decide, in conformiey with the Constitwtion on the impeachabilicy of the Presi-
dent of the Republic: supervise the constitutionaiiey of the programmes and activities of po-
litical parties and may, in conformity with the Constitution. ban their work: supervise the
constitutionality and legaiity of elections and repubiican referenda, and decide electoral dis-
putes which do not fall within the jurisdiction of courts; conduct other affair$ specified by

>,
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736 Rodin

cional Court'0. Different branches of jurisdiction include abstract
review of legislacion as to compatibility with the Constitution, ¢concrete
(accessory) protection of fundamental rights according to the procedure
of the constitutional complaing, and a number of political functions, in-
cluding the impeachment of the President of the Republic™’.

2. Legal Status of [nternational Treaties as Defined
by the Constitutional Court

Though the practice of the Constitutional Court is relatively scarce on
this point, a number of cases deal with problems concerning the relation-
ship of Croatian law and international law.

A particuiarty inceresting example of the Court's reasoning can be
found in one relatively recent decision where the Court invoked an inter-
national treaty obucer dictum'2. The position of the Court was developed-
i1 che case regarding a proposal for abstract review of compatibility of the
Croatian Citizeaship Act'® with the Constrution. The case was

srought to the Court bv three political parties' and one individual's.

Oune of che grounds of attack was che assertion that discretionary powers
of the competent dminiscrative bodies regarding acquisition of Croanaz
citizenship are 0O Sroad and that, subject to the contested legislation. @
ceasons for denial of i apolication for Croatian citizenship do not aave
to be communicated 0 a1 applicant. The -ontested srovisions of the Cir-

——
«ne Constitution. Compare. Andeiko Sikirié fedi. The Principal 3taze At Parilamen:
of *he Repubiic of Croata \Sabor) Zagreb. 1993

‘0 Narodne novine. No. 9L

"t According to Art i€3 5f the Consticution the President of the Republic can be im-
peached by 3 swo-chirds maiority of the House of Representatives of 1he Sabor if he of sie
iolates che Constitution. [n such a case, the Constitucional Court nas jurisdiction to de-
cide whether an atleged violation was actually commitred, Adoption of such a decision re-
quires 4 cwo-thirds matoricy of il judges. [t the Presideat is found i violation of the Con-
sticution. his or her mandate shall be terminated by virtue of the Constitution.

2 Rjefenie L'-I-14.'.236.2'.‘9‘143.207.222.’1992 Mav 4. 1993 Narodne novine No.
19/1993, corrected in Narodae aovine No. 57/1993; 48 Bilten (1993} 32.

13 Zaikon o hrvatskom drzavijanstvu, Narodne Hovine No. 33/1991 and 29/1992.

14 Soctal-Democrate Union. LEX-Liberal Democratic Iniciative and Serbian Peopics
Party.
15 The Constiturional Law on the Constitutional Court distinguishes two classes of ip-
plicants. When 1 motion for 1 constitutional review is filed by so-catied “privileged 1ppii-
cants” the Constitutional Court has to initiate an abstract review provedure. However 1o
cording to Art. 13 of -he said Act, anvone has i right to ask e Consurutional Court o
proceed. [n such 1 case the Conscitutional Court pay dismiss the case and 15 not obliged -
decide on its merits,
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izenship Act, allegedly violated, inter alia, articles 1, 3, 14, 15, 18, 22, 23
and 28 of the Constirution'8. It should be noted that article 3 specifies
fundamental values of the Croatian Constitutional order, particularly.
peace, social justice, respect for human rights, inviolability of private
property, respect for the environment, the rule of law, and a democratic
multiparty svstem.

The Constirutional Court dismissed the application in part, but ac-
cepred jurisdiction to allow an abstract review procedure to be initiated
regarding the question of discretionary powers'?,

In its decision the Court first invoked the Constiturional Law
on Human Rights and Freedoms and Rights of Echnic
and National Communities and Minorities (hereinafrer: the
Constitutional Law)'®. Article 1 of the said Constitutional Law stipulates
that che Republic of Croatia, in accordance with 2 number of internartional
instruments and documents including the European Convention, under-
takes to respect and protect national and other fundamental righes and
freedoms, the rule of law, and other preeminent values of both the Croa-
tian constitutional svstem and the international legal order™.

Further on, the Court declared thar - by virtue of international com-
mitments undertakan in Article | of the Constirurional Law - the Univer-
sal Declaration or Human Rights and tne European Convention, includ-

'$ Article 1 derines Croania 15 1 democratc 1na sociai state and stipulates principles of
democracy, sovers:gnty of 1ne¢ peopie ind representative democracy. Article 14 provides for
3 non-discrimination 2rincivie and 2quaiity berors law. Article 15 conrtains guarantess ror
persons delonging To Aatioral unorities. Articie 1S suzulates a aght o appeal. Articles 22,
23 and 23 stipuiate camaia sdcitional political ind individual rights and freedoms.

T Article 26 section  of the Croatian Citizessaio Act.

® Consoiidated zex:. Narodne novine No. 341992, 10 832,

¥ Constitutional Law. Articie |1 “The Repubiic or Croatia in accordance with: the Con-
stitution of the Repubiic of Croata: the peincipies of the United Natons Charter: the Uni-
versal Declaration of Human Rights. the [ncernarionai Covenanr on Civil and Politicai
Rights, the [nternational Covenanc on Economae. Jocial and Cultural Rights: The Final Av:
ot the Conference on Security ind Cooperation in Europe (CSCE Helsinki), the Paris
Charter on New Europe and other CSCE documents referring to human righes, especiaily
the Document of the Copennagen Meeting of the Conference on the Human Dimension of
the CSCE and the Documet of the Moscow Meetng of the Conference on the Human Di-
mension of the CSCE: the European Council Convention on Protection of Human Righss
and Fundamental Freedoms and its protocols: the laternational Convention on the Elimi-
nation of All Forms of Racial Discrimination. the Convention oa the Prevention and Pun-
ishment of the Crime of Genocide. and the Convencion on The Righes of the Chiid: -
pledges to respect and protect national and other fundamental human rights and freedoms,
the rule of law, and other supreme values of its constitutional system and the internationai
legal svstem tor ail its citizens.” Sikicid {note 9, 45 et seq. "
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ing its protocols, form a part of the Croatian internal legal order and have
legal force superior to laws of a general nature?. In that way, in the
Court’s opinion, the mentioned international legal instruments were in-
corporated into the Croatian legal order.

“The Republic of Croatia has committed herself by the Constitutional Law
on Human Rights and Freedoms and Rights of Ethnic and Narional Commu-
aities and Minoriries in the Republic of Croatia (consolidated text “Narodne
aovine”, No. 34/1992) to respect and protect national and other fundamental
rights and freedoms of men and citizens, the rule of law, and all other preemi-
nenc values of both her constitutional system and the internacional legal order,
in accordance with internacional instruments and trearies quoted in article 1 of
the same Law, which includes the afore-mentioned General Declaration on
Human Rights and che European Convention for the Protection of Human
Rights and Fundamenal Freedoms and its protocols {lines 3 and 3, article 1 of
the same Law). In that way, the mentioned General Declaration
snd the Convention have become 3 part of the domestic le-
gal order, and have legal force superior to that of genera!
laws?!,

Such a practice of the Croatian Constitutional Court indicates a spe-
cific. innovarive method of incorporation of legal rules of international
creaties into the Croatian domestic legai order. In fact it seems that the
Consticutionat Court had declared that legal rules contained in an Instru-
ment of internationai law may become a part of the Croatian internal le-
gal order, not by virtue of regular racification. as provided bv articies 132,

33 2nd 134 of che Constitution and the apoplicable provisions of the Rat-
‘fication and Application Act.but by virtue of 1 specific clause
of the Constitutional Law, as quoted above.

This unprecedenced method of incorporation undertaken by e Con-
stitutional Court does not have any explicit constirutional basis. The real
question, however. is whether the Constitutional Court had. in tact. 1n-
corporated the Europezn Convention, applied its substanuve legal rules.
or interpreted Croatian law in Jccordance with the European Convention.

In its opinion the Constituticaal Court clearly stated that the Republic
of Croatia adheres to Article 13 of the European Convention. that is, the
“offective national remedy rule™®. In fact, the substance of that provision
s enshrined in the Croatian Constitution, pacticularly in Article {8,

ESS————

20 48 Bilten (1993), +2.

21 4., emphasis added. .
22 Gou gy, James ES. Fawcert, The Application of the European Convention on

Human Righes, Clarendon Press. Oxford 1987, at 189 <t seq.




Constitutional Court of the Rep. of Croatia and International Law 789

which guarantees the right to appeal. For that reason, in order to provide
for an effective legal remedy, it was not essential for the Court to invoke
the Artcle 13 of the European Convention. The same result could have
been achieved by invoking relevant provisions of the Croatian Constiru-
ton. However, by invoking the European Convention the Constitutional
Court gave a very clear signal char ocher fundamental rights and freedoms
provided for by the European Convention will also be prowcted. The
Court did so bv clearly stating Croaria’s adherence to the “... rules ac-
cepted in the democratic world ... including article 13 of the European
Convention™2. [t may be concluded that the Constitutional Court had
expressed its readiness to give effecrive protection to fundamental rights
guaranteed in the Constitution by relving on the legal rules of the Euro-
pean Convention. [n other words, by interpreting Croatian law in the
light of the European Convention the Constirutional Court stressed thac
the Croatian legai order respects the values enshrined therein?.

Despite the very explicit wording of the Coastitutional Court’s deci-
sion in the Citizenship Case, it is doubtful whether the Courrt really in-
tended to introduce another method of reception of international law into
the Croatian legai order. This conclusion is supported by the recent deci-
sion of the Court in che [stria Connry Starate Case®®. Contrary to its ear-
lier position the Constitutional Court simpiv repeated the wording or the
Constitution and stated that only ratried and published international
treaties may have legal effect in the domestic legal order. The Court went
further to sav that “adherence to princioles contained in inte'nacionai
treaties” does not amount co ratification. In this way the Cours has Jlar-
ified its earlier position and distinguisned the tully-tledged ratification of
international treaties from alternative methods of receprion of ¢ertain le-
gal principles contained therein.

3 Narodne novine, No. 49/1993, at 1295.

24 The Constitutional Court resorted o 1 kind of “balancing tese™ and evaluated the im-
portance of the ngm to an .u:npc:l 1gainst individual scts (Const. [Croatia] Art, 18) in the
light of the protection of the Croatian public order (Const. [Croatia] Are. 16} In the
Court’s opinion, the pubiic order requirement must not hinder the substance of the consti-
tutionai tight to appeal. That can be so only if the substance of “public order™ is defined
by law and not fett to the discretion of the public administration.

25 Decision Number U-11-433/1994 of Februarv 21995, Narodne novine No. 971995 of
tC February, 1995, at 299 et seq. In this case, which was broughc by the Croatian Govern-
mene, the Court had to decide on the constmutionality of certain provisions of the Statute
of [striz County (Statar Zupamie Litarske). The contested prezamble of the Statute referred
to certain instruments of internattonal law a3 its legal basis, -

Qe -
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3. Jurisdiction of the Constitutional Court and Application
of International Law

In exercising various branches of 1ts jurisdiction, the Constitutional
Court may, in a given situation, apply the legal rules of international trea-
ties and as is of particular interest for purposes of this discussion, the le-
gal rules of the European Convention on Human Rights. Subsequent
analysis shall deal with the refationship of ‘nternational and Croatian law
in respect of the two principal branches of the Constitutional Court’s ju-
risdiction: the abscract review of construtionality and legality (3.1), and
the concrete protection of fundamental rights (3.2).

5.1. Review of Constitutionality and Legality

(a) Review of international treaties as to thet comparibility
with she Croatian Constiturion

Consticutions of some European Seates. for example Spain and France.
have introduced a legal mechanism for review of international treaties as
0 their comparibility with their respective Constitutions?.

The Croatian Constitution .nd the Constitutionai Law on tne Consti-
rutional Court have not incroducad such a solution and judicial review ot
international treaties 1§ 1@ “heir constitutionalicy is not explicitiv provided

—_

2% The Spanish Constitutional Court has power ©© review internationai freaties DY vir-
rue of articie 95 of the Spanist Consticution. 1o cases whers in {areraational treaty is 1o b¢
eatified. and the Constitutionai Court finds out that the treaty 1§ incompatibie VL3 the
Constitution. the Court may propose that the Constitution be smended. This 5 3 mechd-
nism to put cthe Spamsh internai legal order in line with Spain's \arernativnal obligations. At
the same time article 95 may serve €O Ereate 1 presumption of the constitutionaiiy of intes-
nationai creaties once theyv are rticied. Decisions of the Constirutional Court <an lso be
interpreted 1s 1 res indwats in respect of possidle lacer chaflenges o the constitutionaiity of
international treaties.

Article 3+ ot the French Conszitution grants power 1 che Conse:f Consutitionnel 10 re-
view the constitutionality of ratification ot incernational treaties. When upon the imtiative
of applicants specitied in article 61 of the Constitution. che Conseil Consticasionnel deter-
mines thac an incernational omenitment is nOC compatible with the Erench Consticution. it
becomes necessary to change the Constitution prior to rauficagon. Constitutional smend-
ments of 1992 have excended the number of ipplicants suthorised to initiate such 3 review.
Amendments included sixty cepresentatives in he Assembly ind sixy senarors. (Constitu-
tion [France], article 34). S0 fac only the President of the Republic has resorted to this pro-
cedure. for the lase ume in respect of ratification of the Eugopean Union Treaty: John Bell,
Erench Constitutional Law. Oxfoed 1992, 31
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for in Croatia®”. Since article 125 (8) of the Constitution specifies that the
Constitutional Court “performs other acrivities specified by the Consti-
tution” (and not by sub-constitutional legal sources), some Croatian
scholars argue that the Consucutional Court has no explicit constitutional
authority to review such international treaties.

In fact, another body has power to review the constitutionality of inter-
national treaties. The Ratification and Application Act intro-
duces a kind of preliminary review of international treaties as to ctheir
compatibility with the Croatian Constitution and legal system. As spec-
ified by arucle § of that Act, the Ministry of Justice shall give opinions as
to whether an international treary is compatible with the Constitution and
the legal system of the Republic of Croatia. Effects of such opinions are
not elaborated in more derail, bur unless they are mere internal acts of the
Ministry there should be some way of allowing for their judicial review,
presumably by the Constirutional Cour:.

In any event, there are at least two theoretical possibilities which could
justifv cthe constitutional review of international treaties by che Constitu-
tional Court,

First, it seems that there should be no obstacles for the Constitutional
Court to review international ctreaties indirectly, i.e. by reviewing Croa-
tian ratification instruments (which appear either in the form of a2 law or
as executive regulations). Such is. for example, the practice of the Italian
Corte Costituzionale®s,

Second, a theoretical just:fication couia be tound in the doctrine of im -
plied powers. An interpreration on :ais basis would grane the Consti-
ruticnal Court not only those comperencas which are specificallv enumer-
ated. bur aiso those which are necessar for performance of its function.
[t should also be said thar the competences of the Constitutional Court do
not stem exclusivelv from the Constitution, but can be found in ocher
sources. For exampie, articie 33 of the Constiturional Liw on
Righets of Narional Minorities specifies that the Constitutional

¥ There may be a1 possibilicy o derine international treaties 1s “ocher acts” which are
subject to review by virtue of article 125 (2) of the Constitution. Flowever, there is a0 -
dicial practice which would warrant chat incerpresstion.

 The Corre Custitnzionale does not have power 1o review international treaties is 10
their compaubility with the [talian Constitution. However. it can review ratification instru-
ments. Thae was held by the Corte in Soc. Accaserte San Michele ~. High Auchoruy, and
contirmed in the Fronemm judgement (which is more widely known for other reasons): “The
admissibiiity of questioning the constitutional vaiidity of the ordinarv statute ratifving and
implementing an international treaty with regard o specific provisions of the treatv itself
has alreadyv been recognised by this Court ...™: 2 Common Mkt L. Rep. (1974), 38,

T
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Court may initiate a procedure for constitutional review of acts adopred
by parliaments of the Districts which are governed by a special statute,
and of other acts of the executives and other bodies of such partiaments?9.

The third possibilicy for the Croatian Constitutional Court to review
the constitutionality of international treaties may be inferred from the
Rarification and Application Act. Namely, the Act specifies
that internacional treaties which were signed and ratified by the former
SFR Yugoslavia shail be applicable in the Republic of Croatia unless
contrary to the Croartian Constitution and the legal order of the Repub-
30 Thar was confirmed by the Constitutional Court, which heid that
such internacional creaties are applicable in the Republic of Croaua,
whereas an exception exists in respect of international treaties “... which
are incompatible with the Constitution of the Republic of Croatia and its
legal order™".

The question is, however, who shall have authority to declare interna-
tional creaties incompatible with the Constitution. Neither the Constitu-
tion nor the Constitutional Law on the Constitutional
Courrt,orthe Decision on Independence, orthe Ritizication
and Application Act iwself regulace on that poinc.

As far as the practice of the Constirutional Court is concaraed. in the
case U-I11-152/1992%2 the Court applied the Agreement berwesn the for-
mer FNR Yugoslavia and the [ralian Republic of December 13th 19543
without explicit reference o its compatibility with the Croatian Constitu-
tion and legal order.

(b) Review of laws and other acts 45 [0 their compationisy
wieh international treanes
Ia the preceding paragraph I have dealr with the general prodlem of re-

view of internationai treaties as to their constitutionality. Yet. the problem
which is of great imporuance for application of the Europezn Conveation

3 powever, this provision could also be interpreted as mere elaboration of srticle 125
(2) of the Constitution if the mentioned acts are interpreted as “other acts” within the
meaning of this article.

30 Rusification and Application Acr, Art. 33,

31 48 Bilten (1993), 142, 143. The same legai cule can be found in the Constitutiomal
Decision on Soveregnty and [ndependence of the Republic of Croacia. Narodne novine
No. 31/1991, point [[] of the Decision.

32 43 Biiten (1993, 41

33 Siuzbeni list ENR], supplement 2, February 1, 19362
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on Human Rights in the Republic of Croatia is whether the Constitu-
tional Court can review laws and other acts as to their compatibility with
international treaties, and therefore also with the Convention.

i. Relactionship of laws and interaational treaties

Despite the fact that, according to the Croatian Constitution, ratified
international treaties have a force superior to that of regular laws, strictly
speaking, the Constirutional Court does not have an explicit constitu-
tional power to review laws and other acts as to their compatibility with
international treaties.

Nevertheless, in 1994 the Constiturional Court began to do exactly
that. The Court held that a disputed Regulation of the Croatian Govern-
menr®* was compatible with Convention no. 98 of the Inrernational La-
bour Organization3®.

But even withour the mentioned practice of the Constitutional Courr,
it seems logical that the Court could review laws, at least as co cheir com-
paubilicy with an instrument of ratification of an international treary.
Given that ratification instruments, regardless of their legal form, as a
rule, contain the Croatian transiation of international treaties. it seems
that such a procedure could be initiated 5v ail appiicants specitied in arti-
cle 13 of the Constirutional Law on the Constitutional Court3.

i, Exception of :liegaiity

Furthermore, article 14 of the Constitutional Law on the Constitu-
tonal Court provides that reguiar courtss mav set aside acts (other then
laws) which are incomparibie with the Constitution or general laws. [nter-
national treaties are not mentioned. but 1gain, there should be ao problem
tor the courts to appiv article 14 in respect of ratification instruments. that
is, to set aside an incompatible act and report it to the Supreme Cours of
the Republic of Croatia.

34 Regulation on Sulartes. Narodne novine No. 61994,

3 Decision of the Constitutional Court of the Republic of Croatia of February 23,
1994, Narodne novine No. 16/1994: *In respect of adherence to principles of Convention
aumber 98 it has to be said thac the disputed Regulation is compacible with che provision
of article 4 of the Convention ..., Compare Crznid, op.cie., 17-12C.

38 The Sabor, one-third of the representatives of either House. the President of the Re-
pubiic, the Government, the Supreme Court. the Ombudsman, and bodies of local guvern-
ment and seif-government. "
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3.2. Application of the European Convention on Human
Rights in the Republic of Croatia and National Protection
of Constitutional Liberties and Rights
of Man and the Cirizen

There are several methods by which states signatory to the European
Convention may ensure its domestic application. This is possible (1} by
ratification of the Convention and its direct application as a self-executing
international treaty, (2) by passing a legal instrument which would incor-
porate the Convention is a part of the domestic legal order, or (3) by de-
claring that the level and substance of the protection of human rights is
equivalent to that guaranteed by the Convention®’.

As we have seen earlier, the Croatian Constitution declares that ratified
and published international treaties are directly applicable and have legal
force superior to regular laws. Having in mind that legal rules of the Eu-
ropean Convention, depending on national law, are capable of being di-
rectly applicable, and that the Croatian Consticution opens such 2 pos-
sibiliry, it seems prima “acte that directly applicable rules of the Conven-
tion will be directly apeiied by Croatian courts. The question is. however.
what sttitude will be sdopeed by the Croatian Constitutional Court,

i The Constirution

As put by articie 123 31 of the Constitution. the Constirutional Court
. shall protect constitutional liberties and rights of man and of the <it-
izen”. This provision is further elaborated bv the Constitutional
Liw on the Constitutional Courc, more preciseilv by arucies
35,39 and 3C of that Act. which introduce the main mechanism of protec-

tion - the consticutional complaint®®,

(b} The Constizurional Law on the Conseitutional Conr:

The article 125 (3) wording “constitutional liberties™ is elaborated by
the Constitutional Law on the Constitutional Court,
which in article 28 (1) regulates the constitutional complaint. According
to that provision, a “coasticutional right” is “3 right or 4 freedom guaran-

3 Compare: Faweett tnote 220 4.

38 Theretore, aational legii remedivs shall be exhausted within the meaning of the Eu-
ropean Convention. when e Constitutional Court delivers its dectsion under the consti-
ruttonal complaine procedure.
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teed by the Constitution”. Capitalization of letter “C” in the word Con-
sttution implies that the Law had the formal Constitution of the Repub-
lic of Croatia in mind29.

“Anyone may file a Constitutionai Complaint to the Constitutional Court
tf he or she considers that an act of judicial or administrative power or any
other body vested with public authority has violated one of the freedoms or
nights of man and the citizen guaranteed by the Constiturion. (hereinafter: con-
stitutional righr)”%,

(¢} Rules of Procedure of the Constitutional Court

The Rules of Procedure of the Constitutional Court specify which re-
quirements have to be met for filing a constitutional complaint. One of
those requiremencs is that the “constitutional right” which is allegedly vi-
olated has to be specified*’. If a complaint does not concain all the re-
quirements, the judge rapporteur shall :ail the plaintiff o suppiement the
complaine™, Finally, if the shoricomings are not corrected within the
specified time, the Constitutional Court shall not decide the complaint on
its merits*. It is obvious thar specific reference to the allegedly violated
right is a requirement for commencement of the procedure before the
Constitutional Courr,

‘) The Constitarioral Law on Human ignts and Freedoms and Rigines
of Eziric and Nattonal Communities and Minorities

nevemnarter: Conseizunonal Law)

As specified by articie | of the Constitutional Law. the Repubiic or
Croatia commits itseif o respect and srotect national and other funda-
mental rights and fresdoms of man and the citizen, in accordance with, m-
ter alia, the European Cenvention on Human Rights and its protocols®.

Article 2 of the same Law specifies which human rights and freedoms
are protected. The list is not exhaustive as can be concluded from the
wording “especially”,

¥ In the Croatian langusge the word Constitution is capitalized only when it deseribes
the formal text of the written Constitution.

“ The Constitutionai Law on the Constitutionsi Court, article 28 {1).

*' Rules of Procedure or the Constitutivnal Coure, articie 51.

* Rules of Procedure of the Consticutional Court, article 33, point 1. ,

3 Rules of Procedure of the Constitutionai Coure, article 38,

** The Constitutionai Law. arzicte | line 3.
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However, the wording “in accordance with” suggests thar rights guar-
anteed by specified international instruments enjoy protection in the Re-
public of Croatia on the basis of Croatian domestic law, or more precisely,
on the basis of the Croatian Constitution and the mechanism of the con-
stitutional complaint. In that respect it may be concluded that the Const-
tutional Law does not introduce any new rights, but merely elaborates the
provisions of Chapter [II of the Constirution. This view may be sup-
ported by reference to invocation of specific constirutional articles in
brackets. For example: “a) right to life (article 21 of the Constitution of
the Republic of Croatiz.)”.

According to this, the wording “constitutional rights” would encom-
pass those rights which are explicitly specified in che Constitution and
elaborated bv the Constitutional Law.

(e) Praczice of the Constitutional Court

As far as can be sesn. the Court has aoc had an opporrunity. so far. to
address che issue of the srotection of fundamental rights which are pro-
tected bv an internationai treaty but not by the Croauan Consurution.
Fowever, as we have sesn earlier, the Court has established s practice of
invoking international treaties in its dicsa™,

It should also be menrioned that there exists a rather weil-established
practice of the Court in respect of what is aort consider2d to be a
“sonstitutional right or 2 freedom.” That practice follows aimost entirely
the definition ser bv the Constitutional Law on the Constitucional Court
ind the Rules of Procedure®.

However, it shouid be stressed that the Constitutional Court also pro-
cects fundamental values of the constitutional order of the Republic of
Croatia which are specified in article 3 of the Consticution. Tnose values

a

are: freedom, equalicy, national equality, peace. sociai justice. fundamental
human rights. inviolability of property, respect for environment, the rule
of law, and 1 democratic. multi-party political system™”.

This evokes some additional questions. For example, is Chapeer [l of
the Constitution. which enumerates protected fundamental rights, an ex-

43 See also: Crnid (note 7, 186,

# Far example, the Consututional Court had Jenied protection to the night to receive
1 disability suppiement. Decistor U-i11- 166/ 1991 of Apaf 8, 1992: 47 Bileer (19923, 91, 92,
See aiso Decision L-[11-73/1992 of May 12, 1992: ibid., 93, 94,

4 Compare Crn:é (note 74 107, 1C8.
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clusive source of fundamental rights for purposes of the constitutional
complaint procedure, or may article 3 serve as an independent constitu-
tional basis for protection of individual rights before the Constiturional
Courr, even without specific recourse to one of the rights enumerated in
Chapter III of the Constitution?

The pracuice of the Constitutional Court indicates thac it is ready to
give legal protection on the basis of article 3 only, even withour reference
to any specific right listed in Chaprer III of the Constitution*8.

Conclusions

(1) The position of international treaties in the Croatian legal order
rests on two main pillars: consticutional provisions and the practice of the
Constitutional Court. According to the Constitution, ratified and pub-
lished internacional treaties form a part of the Croatian legal order, mav
be directly applicable, and have legal force superior to ordinarv laws.
Thus, once the European Convention is ratified, its provisions will be-
come directly applicable and Croatian regular courts will have to apply
them. Indeed, if an act, other than a law. should vielate provisions of the
Convenuon, regular courts could ser aside such an act and report that o
the Supreme Court of the Republic of Croatia (exception of illegaliry)*¢.
However, as shown. the Constitutionai Court is willing to apply stan-
dards of protection of human rights which are enshrined in the European
Convention even berore its ratification. Moreover, the Court is prepared
to interpret Croatian law in the light or the European Convention.

(2) Despite the fact thar the compezences of the Constitutional Court of
the Republic of Croatia do not include constitutional review of interna-
uonal treaties, or review of laws and other acts as to their compaubility
with international treaties, it seems that there are no obstacles for the
Consticutional Court to render adequate protection by controlling the
compatibility of the mentioned acts with ratification instruments. More-
over, the practice of the Constitutional Court indicares that it is ready to
review compatibility of legal rules of Croatian domestic law wich rules of
international treaties (I.L.O. Convention. see supra).

4 [bid., LC7, 1€8, 118, Decision of the Constitutional Court No. U-T11-267/1993 of No-

vember 3. 1993, N
49 The sicuation is not clear in respect of laws. Revular courts do not have the power to
v E -

set aside a law. .
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(3) As far as methods of protection of fundamental rights in Croatia are
concerned, a straightforward conclusion is not possible. In elaborating
artcle 125 (3) of the Constitucion, both the Constitutional Law on the
Constitutional Court and the Court’s Rules of Procedure®? adopted the
position that the Constitutional level of protection of fundamental rights
is equivalent to the standards provided for by the Convention. This may
lead one to conclude that the Constitutional Court can not protect all -
freedoms and rights, but only those which are explicitly specified by
Chapter III of the Croatian Constitution. In actuality, the Croatdan Con-
sticution provides for a very broad catalogue of fundamental rights so thac
there is virtually no difference between the substance of rights guaranteed
by the Constitution and of those guaranteed by the European Conven-
tion. For all these reasons, it may be concluded that the legislative inten-
tion was that the European Convention may be appiied in Croaua in the
way specified ad (3) supra, that is, by ensuring thar the national level and
substance of the protection of human righes is equivalent to that guaran-
teed by the Convention.

However, the practice of the Constiturional Court shows a broader ap-
proach. Namelv, bv protecting the fundamental values of che Croatian
constitutional order mentioned in article 3 of the Constirution. the Courrt
has taken a step in the direction of recognising a wider range of rights
than those conrained in Chaprer [IL

30 And arguably the Constitutional Law quoted supra.






