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proyisional Qb&~aations by P. van Qijk 

1. It is important, in my opinion, to clearly state at the 
outset that a distinction has to be made between: 

(a) Access to information without any hindrance by the autho­
rities beyond the limits of the necessary and proportional 
restrictions as provided by law. 
This right serves to promote free flow of information and to 
prevent acnopolies of certain information straau. It is my 
feeling that this is the main linlt which the Johannesburg 
Principles intended to establish between traedom of expression 
and treedOll of information. 
It implies on the part of the authorities primarily the nega­
tive obligation to abstain tro• interference in the aocess to 
inforlllation and from favouring certain proviàers of informati­
on. Thus, the European Court of HU11an Rights held in the 
Sunday ~imes case tbat Article 10 ECHR guarantees not only the 
freedoa of the press to inform the pUblic but also the right 
of the puJ:>lie to be properly inf o?'llled { series A; No. JO, § 
66). 
It also implies a positive obligation on their part to proaote 
pluralism to the extent neceasary to enable access to full and 
objective information. See also the Oeclaration on Media in a 
Demoo:ratic Society, adopted at the 4th European Ministerial 
conferenoe on Mass Media Policy in Prague one December 1994. 

(b) Access to information held by the authorities thelllSelves. 
For our report we are dealing wi th public access only, i.e. 
the entitlement of all Jllembers of the public at large to 
gcvernaent information in order to further transparent admi­
nistration and the citizen participation in the democratic 
process, to J:>e distinguiahed . from private access, i.e. the 
enti tlement ot a person to access to his or her personal 
information (on this, see the Leander jUdgment of 26 Ma.reh 
1987, A .116) ; and te be distinguisheà from official access, 
i.e. the entitlement of public authorities, incluc:ling me'lllbars 
of Parliament and courts, to access to goverrœent information 
in virtue of their official statua. 
Here the negetive and the positive obligation seem for the 
larger part to merge. Taking away any hindrance beyond the 
limits ot the neceasary and proportional restrictions as 
provided by law will usually imply positive steps to make the 
in~ormation accessible and available. 

2. 'l'hat access to information as mentioned under (a) is im­
plied in the internationally guaranteed right to freedoui of 
expressi9n, is in my opinion no longer seriously disputed. 
Even though Article 10 of the EUropean convention does not 
expressly mention the right . of access to information, that 
right is included in the right to receive and impart informa­
tion. 
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Aecess to information as mentionad under (b) creates greater 
problems. 1 

- The Special Rapporteur of the Unitecl Nations has no authori­
ty to interpret the law. 
- The Resolutions of the Commission on Hwaan Rights of the 
United Nations are, as far as. I know, not explici t on the 
right of access to information of the administration. 
- The Huaan Rights commi ttee has adopted a general comment 
concerning Article 19 of the International covenant on Civil 
and Political Rights in 1983, but I do net know what it says 
about the right of access to information. 
- The European court of Human :aights bas taken a rather re­
strictive approach so far, while it has expressly rejected the 
position that Article 10 ECHR implies the obligation on the 
part of the administration to disseminate infonaation of i ts 
own motion. 
- 'l'he Eurcpean Commission of Buman Rigbts has beld that the 
right of public access to government information is connected 
with the right of freedon of expression under Article 10 ECHR 
in aofar as the information ooncerned is generally accessible 
under domestic law (Clavel case, 15 octcber 1987, Application 
No. 11854/85). 
- The Parlianentary Asseml:)ly of the Council of Europe, in its 
Recomuendation o~ 23 January 1973 on Mass Communication Media 
and Bwnan :aights (Rec. 0582(197~)), proposed to extend Article 
10 ECHR by expressly securing the freedom to seek information 
with a corresponding duty on public authorities to make infor­
mation available on natters of public interest subject to 
appropriate limitations. 'l'h• recommandation did net result in 
an aaendment of Article 10. (See also Resolution 428(1970) of 
the Parliuentary Asse:mbly of 30 January 1970). 
- The Conmittee ot Ministers of the Council of Europe, in a 
Declaration of 29 April 1982 on the freedom of Expression and 
'Information, expressed the int~antion of tbe Menber States to 
pursue an open information polipy in the public sector, inclu­
ding access to information, in 1oràer to enhance the individu­
al's understanding of, and his ability to discuss freely 
political, social, economic and cultural matters. Aceess to 
information is not referred to as a rigbt included in Article 
10 ECHR. 
- I do not know whether there is any more recent relevant 
practice or ease-law of the united Nations or the council of 
Europe. · 
The conclusion •ay be that tbere is a strong tendency to 
accept that the right to raceiva information as element of the 
right of freedom of expression iaplies in principle the right 
of access to information of the acllllinistration, which informa­
tion •ust be made puJ:>lic at a specific request and subject to 
the usual limitation grounds. ' 

3. As far as the dratt-report itself is concerned, I have the 
following observations: 

Ad ItI.D; 'l'he report should net primarily examine the inter­
pretation given by the Hwun Rights COllldsaion but that by the 
HUman Rights cOllllittee, since the Committee has the authority, 
under the International Covenant, to interpret Article 19. 
That is not to say that the Resolutions of the Commission cf 
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Hwaan Righta and the viewa of the Special rapporteur should 
not be mentioneà, but their relative value as authoritative 
interpretations should be duly indicated. 

Ad III.8.a); Instead of "major principle of international law 
on human rights• I would say: "basic human right reoognized by 
international law". 

Ad l:l'.I, B, 22,; "has not been recepti ve" should read: "has not 
yet been receptive". 

,Ad Il'.I, 2s, and; delete "the implementation of" and adil a ref e­
rence te the interpretation of Article 19 of the Covenant. 

Ad IY,b); '?bis statement should be qualified a little. The 
word "forcibly• should be deleted. 

14 August 2000 P. van Dijk 
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