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IN THE NAME OF THE REPUBLIC OF ARMENIA

DECISION OF THE CONSTITUTIONAL COURT OF THE REPUBLI C OF
ARMENIA

On the case on deciding the Question of Conformityf Paragraph 10 of Article 28, point
'C' of Paragraph 1 and Paragraph 4 of Article 32, Rragraph 1 of Article 35, Article 36 and

Paragraph 1 of Article 40, Paragraph 2 of Article £, Paragraph 3 of Article 59 of

The Law "on Television and Radio" of the Republic d Armenia Adopted on October 9,

2000, by the National Assembly with the Constitutin of the Republic of Armenia

City of Yerevan January 11, 2001

The Constitutional Court of the Republic of Armenia chaired by the President of the
Constitutional Court G. Harutyunyan, representedhsy Deputy President of the Constitutional
Court, Members of the Constitutional Court A. Gyulumyan, F. Tokhyan, H. Nazaryan, R.
Papayan, V. Poghossyan, V. Sahakiad M. Sevyan,

with the participation of

an official representative of the plaintiff, D. Ki&yunyan, Minister of Justice of the Republic
of Armenia,

the respondents, the representatives of the Nathkmsambly of the Republic of Armenia Sh.
Khocharyan, President of the Standing Commissioraence, education, culture and youth issues
of the National Assembly of the Republic of Armeeand A. Yeremyan, Chief specialist of the Staff
of the National Assembly of the Republic of Armenia

pursuant to Paragraph 1 of Article 100 and Paragraph oflArticle 101 of the
Constitution of the Republic of Armenia, to Pargdrd of Article 5, to Paragraph 1 of Article 25
and Article 55 of Law "On the Constitutional @t/ of the Republic of Armenia,

considered in a public hearing, the case on deciding the question of conforrofty
Paragraph 10 of Article 28, Point "c" of Paragrdpand Paragraph 4 of Article 32, Paragraph 1 of
Article 35, Article 36 and Paragraph 1 of Articl®,4Paragraph 2 of Article 42, Paragraph 3 of
Article 59 of the Law "On Television and Radio"tbe Republic of Armenia adopted on 9, 2000 by
the National Assembly with the Constitution of Republic of Armenia.

The case was initiated through a petition of thesRent of the Republic of Armenia
contesting the constitutionality of the said Aiglof the Law "On Television and Radio" of the
Republic of Armenia, filed with the Constitutior@burt.

Having heard the report of V. Hovhannissyan, thepiy President of the Constitutional
Court, having examined the explanations and ngenis of the parties to the proceeding,



having examined the Law "On Television and Radicthe Republic of Armenia and other existing
documents in the case, the Constitutional Cafirthe Republic of Armenia

FINDS:

1) Law "On Television and Radio" was adopted oto®er 9, 2000, submitted for signing to
the President of the Republic of Armenia on Oct@&r2000, it was signed on November 9, 2000
by the President of the Republic of Armenia, offili published and entered into effect on
November 18, 2000.

The President of the Republic of Armenia, stipdaby Paragraph 2 of Article 55 of the
Constitution of the Republic of Armenia, did notvRaany objections or suggestions on the said
Law.

2) The discussed Law determines the status, rigihdsobligations of teleradio companies,
regulates the system of its foundation, licensing guidance, as well as issues pertaining to the
creation and activity of the companies.

According to Article 16 of the Law "On Televisi@and Radio" of the Republic of Armenia,
teleradio companies can be both public and private.

Articles 28-36 of Law determine the system of fumeatal principles of organizing and
activity of the Public teleradio company, the pararities of its legal status.

Articles 37-46 of Law determine the powers, systemformation and activity of the
independent organ of the National Commission, Bagmnand controlling the activity of the Public
teleradio company.

3) The disputable provisions of Articles 28, 32, 36, 40, 42 and 59 of Law concern to the
confirmation of the Statutes of Public teleradiong@ny and National Commission of Television
and Radio and questions on review of its actiaty,well as the system of state financing of the
Public teleradio company.

4) The plaintiff considers, that the disputable yismns of the Law are contrary to the
Constitution of the Republic of Armenia, becausest,fthe powers of the National Assembly are
determined by the Constitution of the Republic em&nia, they do not include such functions,
which concern to the confirmation of the Statutewny legal subject, to the realization of financial
special review separated from the general statgdiuds well as to controlling of its activity
through the reports. Secondly, the law in question,reserving such powers to the National
Assembly, puts the Public teleradio company indidependence from a legislative body of state
authority. In addition, the powers reserved to National Assembly by disputed norms of the Law
on controlling the activity of the National Comni@s on Television and Radio, do not arise from
the principles of creating an independent body@sirg executive functions.

5) The respondent considers, that first: in spitehe fact that the law was adopted very
hastily and contains norms that need to be comedtdoes not conflict with the Constitution okth
Republic of ArmeniaSecondly, the statute of both the Public teleradimpany and the National
Commission on television and Radio is foreseeretodnfirmed by law, the constitutional authority
for which, in their opinion, the National Assembpossesses. Thirdly, the disputed norms,



concerning the financial control, conform to themeos granted to the National Assembly by the
Constitution of the Republic of Armenia, in parley by the provisions of Article 77 of the
Constitution of the Republic of Armenia. Fourthtile system of control, stipulated by the law,
conflicts with the powers granted to the Presideinthe Republic by the same law and has the
purpose to guarantee the transparency of activitiyeobodies in question.

6) The disputed provisions of the law concern tviiberent legal subjects: the system of
activity and formation of the National Commission delevision and Radio and Public teleradio
company. It, first of all, pursues the purposereate legal bases to reform the National Television
and Radio of the Republic of Armenia into a Pulibteradio company. A similar approach is
conditioned by the obligations of the Republic eim&nia pertaining to membership in the Council
of Europe, which stipulate: “To replace the Nationd channel by a Public TV channel under an
independent administrative council”. It is also eggary to mention, that this obligation concerns
one of the problems in the field of Human Rightsl dhe basis of its realization, in particular,
should incorporate the requirement of Article 4h@ Constitution of the Republic of Armenia.

Proceeding from these reasons, Article 28 of the, Llaecoming a subject of discussion,
determines, that "The state creates a public @giler@ompany to guarantee the constitutional right
of the citizens...”, taking into consideration, tleguirement of Article 24 of the Constitution of the
Republic of Armenia. However, the problem is notyothat human constitutional rights were
restricted by the language in question, reserviregnt only to citizens, but it is also important, how
the main idea is implemented in the law, in viewgpaf guaranteeing functional independence of
the new informational system. The complete analysthe law testifies, that the solutions in it are
defective.

Therefore, the question on constitutionality of tsputed provisions of the Law (in
particular, provisions of articles 28 and 36) fio$tall concerns the above-mentioned main problem.
The law provides such a system of the formation @pmeration of the Council of Public teleradio
company, which fixes the principle of an invarianeethe members of the Council in their term of
powers, longer term period of powers than the Besgiof Republic of Armenia authorized by the
power of nomination, exercising the principle ofiegiality of election of the President and Deputy
President of the Commission. Similar communicatiohsstitutes of state do not carry the nature
of continuos control. Though, from the point ofwief strengthening the guarantees of independent
operation of the system, could be found other dmtss but not by that way, with which intensifies
continuos, durable, direct and indirect effectstate authority on the activity of the newly formed
system.

By the disputed norms of the Law “On Television d&atlio” of the Republic of Armenia in
the field of regulation the relations, regarding floundation and activity of the public teleradio
company, especially, granting such powers to thitoNal Assembly, first of all should arise from
these principles fixed by the Constitution of thepBblic of Armenia, according to which, is the
frameworks of law-making activity of the Nationasgembly are not clarified and not limited, then
it is obvious from the Articles 62, 71, 76, 77,&1d after comparison of a number of other Articles,
that the controlling powers of the National Asseynibégarding executive power are determined
definitely and concretely. Besides, with the auitiyagranted to the National Assemlily Paragraph
10 of Article 28 and Paragraph 2 of Article 42, soges not the existing of law-making activity of
the National Assembly, but the direct and unbaldnpewer. If the given norms would be
formulated so, that the appropriate Statutes apptad by the law, than these norms would receive
other legal contents.



Secondly, with regard to disputed provisions, tlem¥@ntion on Protection of Human Rights
and freedoms of 1950, the Covenant of Civil anditigal rights of 1966 and other relevant
international instruments providing freedom of eegmion for everyone, including having own
opinion, receiving and disseminating ideas andrm#dion, suppose the exception of intervention
of state bodies as guarantee its exercising. Batriot an obstacle for execution of licensing eyst
in this sphere, as well as, proceeding from thellegterests of the society and the state, of
stipulating some restrictions by law.

In this case, the following circumstances shouldtddeen into account in the laws which
stipulate such restrictions:

a) the law should be mostly general and more atigtnan concrete concerning the definition
and regulation of relations;

b) the restrictions foreseen should be adequateslamald arise from the nature of democratic
principles of international law, as well as of oatl legislation;

c) the restrictions should not endanger the mamerds of Human Rights.

Consequently, taking into consideration the aboesetioned circumstances, the issue should
not concern intervention into the activity of inéeplently acting bodies through continuos and
functional control, but rather the guaranteeingrmafependently acting legislature. This principle
should be the main idea for this law.

7) Paragraph 10 of Article 28 of the Law "On Tet#eon and Radio" of the Republic of
Armenia mentions: "The Statute of Public telerachmpany confirms the National Assembly of
the Republic of Armenia”, in Article 32, where thewers of the governing body of Public teleradio
company, that is the Council, are determined, ifoieseen, that the Council "cultivates and
represents the Statute of Public teleradio comparthe National Assembly" (Paragraph 1, Point
"c") and an annual report on its activity to the$dent and National Assembly of the Republic of
Armenia (Article 32).

Article 75 of the Constitution of the Republic ofrAenia offers an exhaustive list of entities
that have the right of legislative initiative inetiNational Assembly and no other body can may
submit such bills to the legislative body by lavhigh are becoming the subject discussion of law
and norms of which should have a legal force of blgwthe procedure of adopting of law.

Concerning the disputed provision of Paragraph Antitle 32 of the Constitution of the
Republic of Armenia, such a communication can drag a purpose to guarantee transparency and
can not have any legal effect.

8) Paragraph 1 of Article 35 of Law "On Televisiand Radio" of the Republic of Armenia
mentions: "The Council forms annually the budgeéxpenses of Public teleradio company for the
next year, separately notifying the Council on rilisted amounts for Public teleradio company"”,
and submits it to the Government of the RepublicAohenia, the latter submits them to the
National Assembly for confirmation.



As regards controlling the issues on formation ficoration and exercising of the state budget
of the Republic of Armenia, these are regulated\tticle 76 and Paragraph 2 of Article 89 of the
Constitution of the Republic of Armenia, by the La®n budget system of the Republic of
Armenia”, adopted on June 24, 1997 and by othex kgjs.

Pursuant to Article 76 of the Constitution of theepRblic of Armenia. "The National
Assembly confirms the state budget upon presemntéyothe Government" and according to clause
2 of Article 89 the Government "presents the dsédte budget for the confirmation of the National
Assembly, guarantees the exercising of the budgetwhich represents a report to the National
Assembly".

According to Article 21 of the Law "On budget systef the Republic of Armenia"” the state
bodies of Government represent their and budganéimg demands of the system to the Ministry
of Finance of the Republic of Armenia, attachinghtem the estimate of prescribed expenses with
the relevant justification. After the analysis diet requirements and solving disagreement
concerning them, the Government represents thedia#t of budget to the National Assembly.

Therefore, the provision of Paragraph 1 of Arti@teof the Law "On Television and Radio" of
the Republic of Armenia, does not violate the regmients of Point 2 of Article 89 and Article 76 of
the Constitution of the Republic of Armenia, is rmntrary to the Constitution neither in its
contents nor by its form.

9) The 5th Part of the Law "On Television and Radibthe Republic of Armenia is dedicated
to questions on foundation, jurisdiction and operabf the National Commission on Television
and Radio as an independent state body. Thus,dicgoio Article 37 of law, the activity of the
National Commission pertains only to licensing andtrolling of Public teleradio company.

The idea behind the creation of such a commissiarot only to restrict the opportunities in
relation to administrative-governing influence areplace the function of governing with the
function of regulation, but also to guarantee tteedom of activity and equal legal security of the
subjects of system by law. After analysis of diier Articles of the law, it follows, that the said
issue has not received an exact and complete tesoitet.

As regards the disputable provisions on the Nati@Qmmnmission, The National Assembly is
granted a number of powers, concerning the isstibsth foundation of the National Commission
on Television and Radio, as well as controllingiéss

So, in the Law "On Television and Radio" of the B of Armenia

a) Paragraph 1 of Article 40 is mentioned: "The ibd&l Commission annually presents the
financial report to the National Assembly of thepRelic of Armenia. With the view of checking the
reliability of this report, the National Assemblyagnhold an audit of the activity of the National
Commission through the Supervision Chamber.

The National Commission publishes its report iesgt'.

b) Point 2 of Article 42 is mentioned: "The NatibAgsembly of the Republic of Armenia confirms
the Statute of National Commission".



c) Paragraph 3 of Article 59 is mentioned: "Afterrhation of the National Commission, the
President of Commission represents the StatutBlatfonal Commission to the National Assembly
of the Republic of Armenia within a month, whichnéioms the National Assembly".

"The analysis of Paragraph 1 of Article 40, Parpigr& of Article 59 of the Law "On
Television and Radio" of the Republic of Armeniatneisses, that the disputed provision of the
Article, by part of which the National Commissiangranted the power to present a financial report
immediately to the National Assembly, does noteafiom the provisions of Articles 77 and 89
prescribed by the Constitution, controlling theetaudget existence".

Proceeding from the results of the case, heamgaahering to Paragraph 1 of Article 100,
Article 102 of the Constitution of the RepublicAximenia, to Paragraph 1 of Article 5, Articles 55,
67 and 68 of the Law "On Constitutional Court"

DECIDES:

1. Paragraph 10 of Article 28 of the Law "On Tetgon and Radio" of the Republic of
Armenia, according which "National Assembly confirrine Statute of Public teleradio company”
and formulation of which is not in conformity witthe requirements of Article 62 of the
Constitution of the Republic of Armenia.

2. Point "c" of Paragraph 1 of Article 32 of thewdOn Television and Radio" of the
Republic of Armenia, according which "The Commissielaborates and presents the Statute of
Public teleradio company" does not correspond ¢ordéguirements of Paragraph 1 of Article 75
of the Constitution of the Republic of Arnmen

3. Paragraph 4 of Article 32 of the Law "On Telémsand Radio" of the Republic of Armenia
provides: "The Commission represents report oadtwity to the President and National Assembly
of the Republic of Armenia as suthat does not make legal effects, is not contranthe
Constitution of the Republic of Armenia”.

4. Paragraph 1 of Article 35 of the Law "On Telémis and Radio" of the Republic of
Armenia, which provides: "Commission annually forthe budget for the next year of Public TV
company and Radio company, separately notifyingcatied amounts to the Commission, Public TV
company and Public Radio company, submits it éoGlovernment of the Republic of Armenia and
the latter presents it to the National Assemblyhef Republic of Armenia for confirmation, it is in
conformity with the Constitution of the RepublicAfmenia”.

5. Article 36 of the Law "On Television and Radiof' the Republic of Armenia provides:
"The Commission annually presents proposed progrhimperation of Public teleradio company
together with a report on draft of annual statddan to the National Assembly for conformation”,
does not confirm with the requirements of Articleés462 and 75 of the Constitution of the Republic
of Armenia.

6. Paragraph 1 of Article 40 of the Law "On Telésis and Radio" of the Republic of
Armenia, according to which "The National Commissannually presents the financial report to
the National Assembly of the Republic of Armeniatia view of checking reliability of this
report, the National Assembly may hold an audihefoperation of the National Commission
through the Supervision Chamber", pertaining togiterision of presentation of the system of the



financial report does not correspond to the demahdsticles 75 and 89 of the Constitution of the
Republic of Armenia.

7. Paragraph 2 of Article 42 of the Law "On Telewis and Radio" of the Republic of
Armenia, according to which, "The National Assembfythe Republic of Armenia confirms the

Statute of the National Commission”, does not gpoad to the Article 62 of the Constitution of
the Republic of Armenia with such formulation.

8. Paragraph 3 of Article 59 of the Law "On Telémis and Radio” of the Republic of
Armenia, according to which, "After the formatiohtbe National Commission, the President of the
Commission represents the Statute of the Natiomahi@ission to the National Assembly of the
Republic of Armenia within a month, which is coniied by the National Assembly”, does not

conform with the requirements of Paragraph 1 ofchet75 of the Constitution of the Republic of
Armenia.

9. According to Paragraph 2 of Article 102 this Bamn shall be final, is not subject to
review and shall enter into effect upon publication

President of the Constitutional Court of the Republic of Armenia:
G HARUTYUNYAN

January 11, 2001
CCR- 278



