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. INTRODUCTION

This document is a compilation of extracts taken from opinions and reports/studies adopted
by the Venice Commission on issues concerning prosecutors — their status, functions,
guarantees of independence, their accountability, internal organisation of the prosecution
service, its relation to other branches of the government, etc. This compilation does not
concern fair trials guarantees and impartiality of the courts. Its aim is to provide an overview
of the doctrine of the Venice Commission on this topic.

The compilation is intended to serve as a source of reference for drafters of constitutions
and of legislation on the prosecution service, researchers, as well as for the Venice
Commission’s members, who are requested to prepare opinions and reports concerning
legislation dealing with such issues. When referring to elements contained in this
compilation, please cite the original document but not the compilation as such.

The compilation is structured in a thematic manner in order to facilitate access to the general
lines adopted by the Venice Commission on various issues in this area. It should not,
however, prevent members of the Venice Commission from introducing new points of view
or diverge from earlier ones, if there is a good reason for doing so. The compilation should
be considered as merely a frame of reference.

The reader should also be aware that most of the opinions from which extracts are cited in
the compilation relate to individual countries and take into account the specific situation
there. The citations will therefore not necessarily be applicable in other countries. This is not
to say that recommendations contained therein cannot be of relevance for other systems as
well.

Venice Commission reports and studies, quoted in this compilation seek to present general
standards for all member and observer States of the Venice Commission.
Recommendations made in the reports and studies will therefore be of a more general
application, although the specificity of national/local situations is an important factor and
should be taken into account adequately.

Each citation in the compilation has a reference that sets out its exact position in the opinion
or report/study (paragraph number, page number for older opinions), which allows the reader
to find it in the opinion or report/study from which it was taken. In order to gain a full
understanding of the Commission’s position on a particular issue, it is useful to read the
complete chapter in the Compilation on the relevant theme you are interested in. Most of
further references and footnotes are omitted in the text of citations; only the essential part of
the relevant paragraph is reproduced.

The compilation is not a static document and will be regularly updated with extracts of
recently adopted opinions by the Venice Commission. The Secretariat will be grateful for
suggestions on how to improve this compilation (venice@coe.int).

Il. LEVEL OF REGULATION — CONSTITUTIONAL AND LEGISLATIVE

“It is not necessary for much organisational detail [on the prosecution service] to be included in
the Constitution; an ordinary law of Parliament should be sufficient and would be more flexible.

L.]

CDL(1995)073rev, Opinion on the Regulatory concept of the Constitution of the Hungarian Republic,
chapter 11, p.7

“While provision for that independence could be made by a legislative act of parliament, it could
equally easily be removed by a subsequent act of parliament. Consequently it would be
preferable that the guarantee and protection of independence should be contained in the
Constitution [...].
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It would not be essential to set out in the Constitution detailed provisions regarding public
prosecution. All that would be required would be:

. A guarantee of the independence of the general prosecutor of the Republic in the
performance of his functions;

° The method of his appointment;

o The method of his removal from office.”

CDL(1995)073rev, Opinion on the Regulatory concept of the Constitution of the Hungarian Republic,
chapter 11, p.6

“[...] Less fundamental matters can be fixed by laws passed by the Parliament such as the term
of office, age of retirement, remuneration and pension of the general prosecutor, and the
organisation of the prosecution service and the conditions of employment of its staff. This
would be preferable to fixing these matters by regulations or decrees of the government, if
public confidence in the independence of the system from the government is to be maintained.

L.

CDL(1995)073rev, Opinion on the Regulatory concept of the Constitution of the Hungarian Republic,
chapter 11, p.6

“[...] ‘When, not only the fundamental principles but also very specific and ‘detailed rules’ on
certain issues will be enacted in cardinal laws, the principle of democracy itself is at risk. This
also increases the risk, for the future adoption of eventual necessary reforms, of long-lasting
political conflict and undue pressure and cost for society.”

CDL-AD(2012)008, Opinion on Act CLXIII of 2011 on the Prosecution Service and Act CLXIV of 2011 on the
Status of the Prosecutor General, Prosecutors and other Prosecution Employees and the Prosecution
Career of Hungary, §18

“[...] [Alny functions conferred on the prosecutor should be referred to in [the law dealing with
the prosecutor’s office] and should not be contained elsewhere.”

CDL-AD(2008)019, Opinion on the draft law on the Public Prosecutors' service of Moldova, §21

“[...] The cases when a member of a prosecutor’s council can be dismissed should be specified
in the Act. Such a provision of course deserves having the status of cardinal act.”

CDL-AD(2012)008, Opinion on Act CLXIIl of 2011 on the Prosecution Service and Act CLXIV of 2011 on the
Status

of the Prosecutor General, Prosecutors and other Prosecution Employees and the Prosecution Career of
Hungary, 853

“[...]BiH is not the only country in which a judicial council has been created by ordinary
legislation; this is also the case in, for instance, Denmark and Hungary. Yet, an explicit
constitutional basis would facilitate the role of the HIPC as the guarantor of the independence
of the judiciary.”

CDL-AD(2014)008, Opinion on the draft Law on the High Judicial and Prosecutorial Council of Bosnia and
Herzegovina, 824

“[...] The criteria for the assessment are to be determined by the HJPC. Since the
performance is one of the criteria in the appointment and, since, moreover, negligence or
carelessness in the performance constitutes a disciplinary offence, it would be important to
have at least the basic criteria of the assessment stated expressly in the draft Law.”

CDL-AD(2014)008, Opinion on the draft Law on the High Judicial and Prosecutorial Council of Bosnia
and Herzegovina, 883

“Also, according to this system, all 18 judicial and prosecutorial members of the HIPC — as
well as its president and two vice-presidents — shall be elected by the Parliamentary
Assembly of BiH in a procedure which is to be determined by a separate regulation adopted
by the Parliamentary Assembly. By leaving the definition of the election procedure to a
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separate regulation to be adopted by the Parliamentary Assembly in the future, the draft Law
makes it difficult to assess the extent to which the requirement of transparency of the
procedure has been met. It remains undetermined whether, for instance, the elections will
require a qualified majority - as would be strongly recommended in order to avoid political
appointments and to promote the election of persons with a high reputation acceptable to a
wide majority - or whether members of the civil society will have the possibility of
participating or overseeing the procedure.

This election procedure should be developed in the law and, as stated in Recommendation
CM/Rec(2010)12: ‘Councils for the judiciary should demonstrate the highest degree of
transparency towards judges and society by developing pre-established procedures and

L]

reasoned decisions’.

CDL-AD(2014)008, Opinion on the draft Law on the High Judicial and Prosecutorial Council of Bosnia
and Herzegovina, §841 and 42

M. FUNCTIONS AND POWERS OF THE PROSECUTION SERVICE
2.1 POWERS IN THE CRIMINAL FIELD
2.1.1. Investigation and prosecution of crimes on behalf of the State in criminal cases

“[...] [M]ost systems provide for a monopoly on criminal prosecutions by the state or an
organ of the state.”

CDL-AD(2014)042, Interim Opinion on the Draft Law on the State Prosecution Office of Montenegro,
§15

“Systems of criminal justice vary throughout Europe and the World. The different systems are
rooted in different legal cultures and there is no uniform model for all states. There are, for
example, important differences between systems which are adversarial in nature and those
which are inquisitorial, between systems where a judicial officer controls the investigation and
those where a non-judicial prosecutor or the police control investigations. There are systems
where prosecution is mandatory (the legality principle) and others where the prosecutor has
discretion not to prosecute where the public interest does not demand it (the opportunity
principle). In some systems there is lay participation in the fact-finding and/or law-applying
process through the participation of jurors, assessors or lay judges, with consequences for the
rules of criminal procedure and evidence. Some systems allow for private prosecution while
others do not do so or recognise the possibility of private prosecution only on a limited basis.
Some systems recognise the interests of a victim in the outcome of criminal proceedings as a
‘partie civile’ where others recognise only a contest between the prosecutor representing the
public or the state and the individual accused.”

CDL-AD(2010)040, Report on European Standards as regards the Independence of the Judicial System:
Part Il the Prosecution Service, §7

“As regards the basic models referred to in the Concept, one could suggest that the function of
the general prosecutor and the other public prosecutors should be confined to the prosecution
of crime, through the criminal courts, and should not be extended to the protection of the public
interest in civil matters and administrative causes. [...]”

CDL(1995)073rev, Opinion on the Regulatory concept of the Constitution of the Hungarian Republic,
chapter 11, p.7

“[...] The direction in which the Venice Commission would recommend to go has been clearly
formulated in Recommendation 1604 (2003) of the Parliamentary Assembly, which states: the
power and responsibilities of prosecutors are limited to the prosecution of criminal offences and
a general role in defending public interest through the criminal-justice system, with separate,
appropriately located and effective bodies established to discharge any other function.”
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CDL-AD(2005)014, Opinion on the Federal Law on the Prokuratura (Prosecutor's Office) of the Russian
Federation, 8§76

“In the case of Montenegro, the fact that the Constitution prescribes, in its Article 134, that there
is a ‘unique’ State Prosecution Service inevitably tended to favour the choice which has been
made to establish the special public prosecutor within the framework of the existing prosecution
service. Otherwise, the authorities would have been compelled to embark on the difficult
process of attempting to amend the Constitution. At the same time, if a special public
prosecutor’s office is to serve a useful purpose, a degree of autonomy within the framework of
the existing prosecution service is necessary.”

CDL-AD(2015)002, Final Opinion on the revised draft Law on special public Prosecutor’s office
of Montenegro, §14

2.1.2 Specific powers of the prosecution related to criminal investigations
2.1.2.1 Decision to prosecute or not to prosecute

“Articles 7-12 relate to the conducting and carrying out of criminal investigation. These
provisions seem appropriate to ensure that the prosecutors control of the investigative
powers is secured. Article 10 empowers the prosecutor to decide on the exemption from
criminal liability of a person ‘for opportunity reasons’ and it would appear that at least to this
extent the Moldovan prosecution authorities are to operate the opportunity principle. It is
obviously desirable that a prosecutor should have these powers so as, for example, to give
immunity to a witness in return for testimony against a more important participant in crime.
However, it is necessary that criteria for the exercise of this power should be set out. It
seems that the criteria are set out either in the criminal code or in the criminal procedure
code but rapporteurs are not aware what those criteria are.”

CDL-AD(2008)019, Opinion on the draft law on the Public Prosecutors’ service of Moldova, §24

“The fact that so much of the prosecutor’'s work is subject to scrutiny by courts of law also
provides a form of accountability. In systems where the prosecutor does not control the
investigation, the relationship between the prosecutor and the investigator necessarily
creates a degree of accountability. The biggest problems of accountability (or rather a lack of
accountability) arise when the prosecutors decide not to prosecute. If there is no legal
remedy - for instance by individuals as victims of criminal acts - then there is a high risk of
non-accountability.”

CDL-AD(2010)040, Report on European Standards as regards the Independence of the Judicial
System: Part Il - the Prosecution Service, 845

“In most cases the decision to prosecute will be made simply on the basis of whether there is
sufficient evidence to prosecute. In some cases, there may be matters unrelated to the
weight of evidence tending to suggest that a prosecution may be undesirable. These may
relate to the circumstances of the offender or the victim, or to the damage a prosecution
might cause to the interests of a third party. Exceptionally, there may be cases where a
prosecution would risk causing damage to wider interests, social, economic or relating to
guestions of security. Where such public interest questions arise, care should be taken not
to violate the rule of law, and while the prosecutor may think it wise to consult with persons
having a special expertise, he or she should retain the power to decide whether a
prosecution is in fact in the public interest. If the prosecutor can be subject to an instruction
in such a case, then that instruction should be reasoned and where possible open to public
scrutiny.”

CDL-AD(2010)040, Report on European Standards as regards the Independence of the Judicial System:
Part Il - the Prosecution Service, 856
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“The prosecutor must act fairly and impartially. Even in systems which do not regard the
prosecutor as part of the judiciary, the prosecutor is expected to act in a judicial manner. It is
not the prosecutor’s function to secure a conviction at all costs. The prosecutor must put all
the credible evidence available before a court and cannot pick and choose what suits. The
prosecutor must disclose all relevant evidence to the accused and not merely the evidence
which favours the prosecution case. Where evidence tending to favour the accused cannot
be disclosed (for example, because to do so would compromise the safety of another
person) it may be the duty of the prosecutor to discontinue the prosecution.”

CDL-AD(2010)040, Report on European Standards as regards the Independence of the Judicial
System: Part Il - the Prosecution Service, 8§17

“Furthermore, paragraphs 24-36 of Recommendation Rec(2000)19 provide for a number of
important duties of the public prosecutor towards individuals. Quite a number of these are not
referred to at all in the draft Law, such as the duty not to initiate or continue prosecution when
an impartial investigation shows the charge to be unfounded, not to present evidence that they
know or believe on reasonable grounds was obtained illegally, and to disclose to the other
parties (meaning primarily the accused) ‘any information which they possess that may affect the

L]

justice of the proceedings’.

CDL-AD(2014)008, Opinion on the draft Law on the High Judicial and Prosecutorial Council of Bosnia and
Herzegovina, 8107

2.1.2.2 Supervision of the investigation by the prosecutors and the courts

“[...] In any case, prosecutor’s actions which affect human rights, like search or detention, have
to remain under the control of judges. In some countries a ‘prosecutorial bias’ seems to lead to
a quasi-automatic approval of all such requests from the prosecutors. This is a danger not only
for the human rights of the persons concerned but for the independence of the Judiciary as a
whole.”

CDL-AD(2010)040, Report on European Standards as regards the Independence of the Judicial System:
Part Il - the Prosecution Service, 873

“[...] [Tlhere is a need to clarify that the power given by paragraph 1.2 to conduct an
‘interview’ with a detained person is limited to the purpose of the role of supervision
established by this provision. Insofar as there is no such limitation, this paragraph should be
amended to establish that it is so restricted.

Moreover, there is a need to clarify the scope of the power of a public prosecutor under
paragraphs 3 and 4 to release someone held under someone else’s purported authority as it
appears to cover not only detention by an administrative decision but also one that is a
consequence of 'a judicial judgment'. Insofar as these provisions do extend to detention
pursuant to a judicial judgment rather than just making reference to a particular category of
establishment in which persons can be held, it would be necessary to make it clear that they
concern situations when a person is held in such establishments without a valid judicial
judgment or beyond the term specified in it.”

CDL-AD(2013)025, Joint Opinion on the Draft Law on the Public Prosecutor’s Office of Ukraine, §8104 and
105

“Article 23 contains a provision allowing a judge to issue a decision on the application of a
special prosecutor obliging a bank to monitor payment operations and to report them to the
special prosecutor. It is recommended that clear criteria for the grant of an order to this effect
be set out in the law, especially considering that sanctions are provided for the cases of
failure to execute the decision [...].
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It is welcomed that an appeal is provided against such decisions [...].”

CDL-AD(2014)041, Interim Opinion on the Draft Law on Special State Prosecutor's Office of
Montenegro, 8862 and 63

‘It would be important to include a provision to the effect that data containing relevant
information helpful to an accused person cannot be withheld from that person [by the
prosecutor’s office] in the event of a prosecution being brought.”

CDL-AD(2014)041, Interim Opinion on the Draft Law on Special State Prosecutor's Office of Montenegro,
867

“Article 6 sets out the obligation to co-operate with the Public Prosecutor’s Office by making
those who refuse to do so criminally responsible. It should be remembered that the Public
Prosecutor's Office’s activities may jeopardise certain fundamental rights such as privacy,
the confidentiality of communications, right to the protection of personal data etc. A proper
balance between the different rights must be established by appropriate judicial control.”

CDL-AD(2011)007, Opinion on the Draft Organic Law of the Public Prosecutor’s Office of Bolivia, §21

“The fourth paragraph of Article 5 should make it clear that orders given to the police and
investigative bodies by prosecutors should be subject to judicial control. This paragraph
corresponds to Article 102 of the draft Law, which mentions that police and investigative
body operations must be subject to judicial control, not just control by prosecutors.”

CDL-AD(2011)007, Opinion on the Draft Organic Law of the Public Prosecutor’s Office of Bolivia, §18

“[...] Leaving the choice of the court to the accusing party is a serious violation of the
adversarial principle and gives an unfair advantage to the prosecution. The possibility to select
the court should be withdrawn from the Prosecutor General.”

CDL-AD(2012)008, Opinion on Act CLXIII of 2011 on the Prosecution Service and Act CLXIV of 2011 on the
Status of the Prosecutor General, Prosecutors and other Prosecution Employees and the Prosecution
Career of Hungary, §84

2.1.3 Specialized prosecutors

“[...]1[T]he Draft Law does not provide for specialisation within the Public Prosecutor's Office,
for example on anti-corruption, organized crime or juvenile justice. Such a possibility could
be authorised together with procedural guarantees ensuring that the same level of protection
of individual’s rights applies as for ordinary prosecutors.”

CDL-AD(2013)025, Joint Opinion on the Draft Law on the Public Prosecutor's Office of Ukraine, 848

“[...] [Allthough not proposing or advocating in favour of a unique or universal model of anti-
corruption agency, the above [international] instruments clearly define an international
obligation for states to ensure institutional specialisation in the sphere of corruption, i.e to
establish specialised bodies, departments or persons (within existing institutions) in charge of
fighting corruption through law enforcement.

Key requirements for a proper and effective exercise of such bodies’ functions, as they result
from the above instruments, include:

- independence/autonomy (an adequate level of structural and operational autonomy, involving
legal and institutional arrangements to prevent political or other influence);

- accountability and transparency;

- specialised and trained personnel;

- adequate resources and powers.
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The use of special prosecutors in such cases [(corruption, money laundering, trade of influence
etc.)] has been successfully employed in many countries. The offences in question are
specialised and can better be investigated and prosecuted by specialised staff. In addition, the
investigation of such offences very often requires persons with special expertise in very
particular areas. Provided that the special prosecutor is subject to appropriate judicial control,
there are many benefits to and no general objections to such a system. The decision whether
such a system would be useful and appropriate in the current circumstances of Montenegro is
essentially a policy choice for the relevant authorities in that country.”

CDL-AD(2014)041, Interim Opinion on the Draft Law on Special State Prosecutor’'s Office of Montenegro,
8817, 18 and 23

“[...] [The OECD Report on Specialised Anti-Corruption Institutions] suggests that special
anti-corruption departments or units within the police or the prosecution service could be
subject to separate hierarchical rules and appointment procedures or that police officers
dealing with corruption cases, although institutionally placed within the police, report in
individual cases only and directly to the competent prosecutor.”

CDL-AD(2014)041, Interim Opinion on the Draft Law on Special State Prosecutor's Office of Montenegro,
8§55

2.2 OTHER FUNCTIONS OF THE PROSECUTION SERVICE

“In the opinion of Consultative Council of European Prosecutors the constitutional history
and legal tradition of a given country may thus justify non penal functions of the prosecutor.
This reasoning can, however, only be applied with respect to democratic legal traditions,
which are in line with Council of Europe values. The only historical model existing in Ukraine
is the Soviet (and czarist) model of “prokuratura”. This model reflects a non-democratic past
and is not compatible with European standards and Council of Europe values. This is the
reason why Ukraine, when joining the Council of Europe, had to enter into the commitment
to transform this institution into a body which is in accordance with Council of Europe
standards.”

CDL-AD(2009)048, Opinion on the Draft Law of Ukraine on the Office of the Public Prosecutor, 8§16

“[...] [T]he Commission would support a very different approach to the powers of the
prosecutor’s office which results from a text adopted by the Parliamentary Assembly. While it is
not binding on Member States, the Parliamentary Assembly of the Council of Europe, in
Recommendation 1604 (2003) on the role of the public prosecutor’s office in a democratic
society governed by the rule of law, having recited (at paragraph 6) that the various non-penal
law responsibilities of public prosecutors ‘give rise to concern as to their compatibility with the
Council of Europe’s basic principles’ went on to declare its opinion (at paragraph 7):

‘it is essential... that the powers and responsibilities of prosecutors are limited to the
prosecution of criminal offences and a general role in defending public interest through the
criminal justice system, with separate, appropriately located and effective bodies established
to discharge any other function.”

CDL-AD(2005)014, Opinion on the Federal Law on the Prokuratura (Prosecutor’'s Office) of the Russian
Federation, 856

“[...] It is therefore necessary to be guided by the general democratic principles of a law-
governed state. Foremost amongst them is the principle of separation of powers and its
consequent principle: the autonomy of individual branches of authority and the principle of
balance (equilibrium) of powers. That means prosecution organs should not overstep the
bounds of areas reserved for legislative authority, executive power and an independent
judiciary. It is therefore necessary to do away with those functions of the prosecutor’s office that
do not conform to those principles and may actually constitute a threat to their implementation.”

CDL-AD(2005)014, Opinion on the Federal Law on the Prokuratura (Prosecutor’s Office) of the Russian
Federation, 8§13
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2.2.1 Participation in civil proceedings in the interests of private individuals or State
entities

“Under Article 39 the representation of citizens’ interests in court is still a function of the
prosecutor. The Venice Commission has in the past observed that this function should only
be conferred on prosecutors in cases where citizens are unable to act on their own behalf by
reason of disability or some other such cause, and in no case should it be conferred on
prosecutors to the exclusion of the right of a citizen to seize the court directly.”

CDL-AD(2009)048, Opinion on the Draft Law of Ukraine on the Office of the Public Prosecutor, §24

“[...] The role of the prosecutor should be limited to make an appeal in cases where he or she is
a party to the proceedings. [...]

[...] The prosecutor may also initiate civil proceedings to secure the protection of the rights,
freedoms and interests of juveniles, elderly or disabled persons, or persons who due to their
state of health are unable to take proceedings. [...] [I]t is important that this should only be
subsidiary [...]. [...] [T]he main task of the prosecutor is to represent the interest of the state and
general interest, it may also be questioned whether the prosecutor is necessarily the most
appropriate person to undertake this function, or whether it might not be more appropriately
exercised by a body such as an ombudsman.”

CDL-AD(2008)019, Opinion on the draft law on the Public Prosecutors' service of Moldova, 8§29-30

“Section 27.1.b and 27.4 APS give the prosecutor wide powers to interfere in relations between
private parties (‘prosecutors ... may use their powers to take action in lawsuits between other
parties’, ‘prosecutors shall have the right to seek redress even if they were not party to the
proceedings’). While they may required in some specific cases (e.g. urgent action on behalf of a
fugitive to safeguard his or her rights) such wide controlling powers should be narrowly defined
in the APS.”

CDL-AD(2012)008, Opinion on Act CLXIII of 2011 on the Prosecution Service and Act CLXIV of 2011 on the
Status of the Prosecutor General, Prosecutors and other Prosecution Employees and the Prosecution
Career of Hungary, §32

“However, there is also a need to clarify that the ability of public prosecutors to act on behalf
of minors and others subject to legal incapacity does not allow them unilaterally to override
the capacity of parents, of legal representatives or of others already authorized to act on
their behalf and, if this is not the case, to amend the provision to ensure that this protection
exists. This concern does not, of course, apply where a court has already removed the
capacity of the parents, etc. for reasons specified in the relevant legislation. Furthermore,
there ought to be an opportunity for the person said to be incapable of independently
protecting his or her rights/exercising procedural competences to be able to challenge such
an alleged incapacity. The role of the prosecutor in representing the individual should be
only subsidiary and both the individual and any person entitled to represent the individual
should be able to challenge this representation in court.

Although it might be implied, Article 24.2 should explicitly provide that a public prosecutor
can represent the interests of an individual only after having presented justification for his or
her intervention and after the acceptance of these grounds by the court.”

CDL-AD(2013)025, Joint Opinion on the Draft Law on the Public Prosecutor’s Office of Ukraine, §§82 and
85

“The Venice Commission remarks very positively that the competence of the State Prosecutor
in property law matters have been dropped and were not implemented in the new Constitution;

[..]”

CDL-AD(2008)005, Opinion on the Draft Amendments to the Law on the State Prosecutor of Montenegro,
818
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“As there is no mention in paragraph 3 of Article 24 of the role of public prosecutors to
represent state interests being excluded in the case of state companies, this provision might be
interpreting as permitting them to act on behalf of those companies which would be entirely
inappropriate given the role entrusted to their management. [...J"

CDL-AD(2013)025, Joint Opinion on the Draft Law on the Public Prosecutor’s Office of Ukraine, §89

2.2.2 General supervision of “legality” of actions of other State bodies, private
individuals and entities. The right to initiate extraordinary review proceedings.
Other powers of the prosecution in non-criminal field

“[...] [The prosecutors] should not intervene where other governmental entities have that
role, this limitation is qualified by the specification that public prosecutors can act where the
protection of state interests is not ‘duly carried out’, which could leave considerable leeway
to public prosecutors as to the assessment made by these other governmental entities as to
the need to bring proceedings in court and indeed allow the former to override the latter's
judgment. This does not seem appropriate and this paragraph should be amended to restrict
the power of representation simply to situations in which no other governmental entity has
the capacity to provide representation. In analogy to the procedure provided for in Article
24.2, the prosecutor should be allowed to take over the representation of state interests from
other state bodies under Article 24.3 only after the approval by a court.”

CDL-AD(2013)025, Joint Opinion on the Draft Law on the Public Prosecutor’s Office of Ukraine, §87

“Section 30.6 APS appears to override the res iudicata effect of final court decisions:
‘Prosecutors may seek a legal remedy against final court decisions’. This competence is
‘subject to a separate act with reference to reasons and in the cases defined by law’. However,
it seems that these ‘final’ court decisions are first and second instance decisions, which are still
open to cassation by the Curia.”

CDL-AD(2012)008, Opinion on Act CLXIII of 2011 on the Prosecution Service and Act CLXIV of 2011 on the
Status of the Prosecutor General, Prosecutors and other Prosecution Employees and the Prosecution
Career of Hungary, §40

“Article 25.5 provides that the Prosecutor General and his/her deputies as well as heads of
regional public prosecutor’s offices can file a claim for revision of a judgment by the
Supreme Court against judgments passed in civil, administrative and economic matters.
Contrary to the provisions of Article 25.4 and 24.6, Article 25.5 does not require the
presence of any new circumstances for the claim. This may be unintended or be an error of
translation. If however indeed a power were conferred upon the prosecutor to claim the
revision of a final judgment in the absence of any new circumstances, this would be a
violation of the res judicata principle as well as Article 6 of the European Convention and
should be changed.”

CDL-AD(2013)025, Joint Opinion on the Draft Law on the Public Prosecutor’s Office of Ukraine, §99

“As regards the powers of senior prosecutors set out in Article 30, the second paragraph
should not be used to disregard final judgments, and appeals for extraordinary retrial should
be subject to strict conditions. [...] As regards ‘subject prosecutors’, Article 31 indicates as
one of their chief functions, in addition to criminal actions, the bringing of ‘popular actions’.
[...] As provided by Article 97 of the Law on the Constitutional Court, not only any party but
also the Public Prosecutor’s Office has the legal capacity to bring such an action. The scope
of this action and the risk of creating a judicial overload by exercising it make it inadvisable
to grant legal capacity to several levels of the Public Prosecutor’s Office as this needs to be
used consistently and in a coherent and centralised fashion.”

CDL-AD(2011)007, Opinion on the Draft Organic Law of the Public Prosecutor’s Office of Bolivia, §37
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“[...] There are no objections to limited powers of prosecutors, for example as regards the
status of persons or in disciplinary proceedings against the legal profession. Moreover it is also
possible to entrust the prosecutor’s office with the task of defending the state interest in court
proceedings outside the field of criminal law. However, a general supervisory power of the
prosecutor both over the state administration and the court system is not in line with the
principles of separation and the division of powers which are found in democratic constitutions.”

CDL-AD(2012)008, Opinion on Act CLXIII of 2011 on the Prosecution Service and Act CLXIV of 2011 on the
Status of the Prosecutor General, Prosecutors and other Prosecution Employees and the Prosecution
Career of Hungary, §38

“Article 6 refers to various powers which are conferred on the prosecution service. Some of
these are very far reaching. They include the power to demand from legal entities,
irrespective of their type of ownership, as well as from individuals, documents, materials,
data and other information. There is also power to summon any official person or citizen and
demand verbal or written explanations. This power can be exercised for the purpose of
carrying out criminal prosecution but may also be exercised in relation to any infringements
of fundamental human rights and freedoms or violations of legal order. This seems to go
much further than a power exercised only for the purpose of criminal prosecution and again
appears to be redolent of a prokuratura as a ‘fourth power operating outside of the
constraints of a court of law and carrying out its own system of justice. There is also a power
to ‘freely enter the offices of state institutions, enterprises, irrespective of their type of
property, as well as of other legal entities’. This presumably includes private companies. In
addition to the power of entry there is a power to have access to all documents and
materials. Again, what is striking about Article 6 is that all of these powers appear to be
exercisable by the prosecutor without reference to a court of law, without the necessity to
obtain a warrant or to have the approval of a judge. The exercise of many of these powers
should indeed be made dependent on a court warrant.”

CDL-AD(2008)019, Opinion on the draft law on the Public Prosecutors’ service of Moldova, §22

“The extensive powers which are conferred on the prosecutor’s office to act without the
authority of a court and which were criticised in previous Venice Commission opinions are all
retained. For example, under Article 9 orders of the Public Prosecutor are binding upon all
public authorities, and all citizens can be required to appear before the public prosecutor
upon his or her summons and to provide explanations. In the case of non-appearance
without a valid excuse an official or a citizen may be brought before the prosecutor by the
militia. Officials and citizens are liable under law for failure to carry out the lawful orders of
the public prosecutor.

Article 56 gives the public prosecutor power to enter premises of public authorities and local
authorities, citizens’ associations, enterprises, institutions, organisations whatever their
ownership and to have access to documents and materials, and to require their production.
The prosecutor can request that decisions, instructions, orders and other acts and
documents be produced for verification and obtain information on the status of legality and
measures to ensure it. These powers can be exercised when carrying out supervision of the
observance and application of laws. Given the comprehensive nature of the power to
supervise the observance of laws, these powers are very far reaching indeed.”

CDL-AD(2009)048, Opinion on the Draft Law of Ukraine on the Office of the Public Prosecutor, §§22-23

“According to Section 4.3 APS, business entities and other organisations have to provide
data and documents to the prosecutor, performing duties in his or her official capacity, within
a deadline set by the prosecutor. Such a general statement certainly goes too far and should
be better defined. In the field of criminal law, Section 4.3 limits these powers through the
Code of Criminal Procedure. It seems however that no such limitation exists in non-penal
matters, even if there are no sanctions against the refusal to provide such data and
documents.
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Section 4.4 APS gives prosecutors the power to enter various premises and rooms simply by
presenting their identity cards. It seems that these powers extend even to private persons
(‘premises or rooms at the disposal of the organ or person affected by the procedure’). [...]
Such powers should be restricted to public institutions and entry into private premises (and of
course searches) against the will of the owner of the premises should be possible only on the
basis of a court warrant.”

CDL-AD(2012)008, Opinion on Act CLXIII of 2011 on the Prosecution Service and Act CLXIV of 2011 on the
Status of the Prosecutor General, Prosecutors and other Prosecution Employees and the Prosecution
Career of Hungary, §§23-24

“Without a court warrant, the powers in Article 24.5, especially the free access to premises
and access to databases are inappropriate where a representative role is being played by
public prosecutors and when they are only needed to establish the grounds for
representation. However, the objectives implied in these powers could still be attained by
resort to preliminary or interim judicial rulings, i.e. the normal means that exist in civil
procedure.

Once the grounds for the representation of the interests of individuals or the state are
established, Article 24.6 gives the prosecutor a number of powers, including initiating
reviews of court decisions initiated by other persons. Article 24.6 should clearly state that in
representing individual or state interests, the prosecutor only benefits from the procedural
rights of the party which he or she represents.”

CDL-AD(2013)025, Joint Opinion on the Draft Law on the Public Prosecutor's Office of Ukraine, §893 and
95

“Under Article 17 of the present Law, it remains a task for the State Prosecutor’s Office to ‘apply
legal remedies for the purpose of protection of constitutionality and legality’. The Delegation
was informed that this task is similar to the institute of cassation in the interest of law, which
exists also in other countries. It is available only in the field of criminal and administrative law
and results in a request for re-opening of a final case by the Chief State Prosecutor to the
Supreme Court for the benefit of human rights protection. In these circumstances there is no
objection to such a possibility, which is quite distinct from the general supervisory powers over
courts, which the prosecutor enjoyed, for example, in the Soviet Union [...]".

CDL-AD(2008)005, Opinion on the Draft Amendments to the Law on the State Prosecutor of Montenegro,
826

“It is unclear what is meant by representing the general interests of society and defending
the legal order, whether this is to be interpreted as requiring the prosecution service to
exercise functions of general supervision over and above criminal prosecution, or whether
this is merely to be understood as qualifying the way in which criminal prosecution was to be
conducted.”

CDL-AD(2008)019, Opinion on the draft law on the Public Prosecutors’ service of Moldova, §10

“Section 28.4 APS empowers prosecutors to ‘dissolve or wind up’ a legal entity if it is in
‘contravention’ of the ‘Fundamental Law and any other legal regulation’. There are many
violations of a law, which do not warrant a dissolution of a legal entity (e.g. minor infringements
of tax legislation). A dissolution of an entity in such a case is likely to violate the freedom of
association. The law should specify which violations of law justify dissolution.”

CDL-AD(2012)008, Opinion on Act CLXIIl of 2011 on the Prosecution Service and Act CLXIV of 2011 on the
Status of the Prosecutor General, Prosecutors and other Prosecution Employees and the Prosecution
Career of Hungary, 836

2.2.3 Right of legislative initiative

“[...] It would, however, be undesirable that a Prosecutor-General should have power to initiate
legislation or participate in parliamentary debates. Similarly, the nature of participation in the
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plenary sessions of courts should be defined so as to make it clear that the Prosecutor-General
is not exercising any judicial function, assuming this is in fact the case.”

CDL-AD(2004)038, Opinion on the Draft Law amending the Law of Ukraine on the Office of the Public
Prosecutor, §24

“[...] [T]he draft law provides that where the prosecutor considers it expedient, he or she shall
participate in meetings of any commissions, committees and other collective bodies established
by the bodies of executive power, representative bodies, local self-government bodies or the
President [...]. Such rights serve to build the prosecutor's power vis-a-vis other state organs
and create a sort of super-authority within the state which is very dangerous to the development
of a democratic, law-abiding state.”

CDL-AD(2004)038, Opinion on the Draft Law amending the Law of Ukraine on the Office of the Public
Prosecutor, §25

“[...] The Prosecutor General should not have the function of coordinating and taking an
active part in actions of civil society and private bodies. Civil society requires freedom from
the state and should not work under state control; the exercise by the Prosecutor General of
preventive-style oversight of civil society action, even if it were only consultative in nature,
can deter civil society from its activities.”

CDL-AD(2011)007, Opinion on the Draft Organic Law of the Public Prosecutor's Office of Bolivia, 817

“[...] The prosecutor may, of course, hand down an opinion on a legal act within his scope of
interest being dealt with by parliament. Upon a motion of the legislative authorities, he may take
part in committee work on the appropriate draft law. He should not, however, be endowed with
the formal right of legislative initiative. He may enjoy the right to submit a motion or a request to
parliament or the government, which have the right to initiate legislation. His participation in
parliamentary sittings should be possible only at the invitation of parliament or a parliamentary
committee. That is required by the rules of the balance of power. [...]”

CDL-AD(2005)014, Opinion on the Federal Law on the Prokuratura (Prosecutor's Office) of the Russian
Federation, 862

“The Venice Commission welcomes also that the APS provides for a duty to co-operate with
national and international bodies, including human rights organisations [...].”

CDL-AD(2012)008, Opinion on Act CLXIIl of 2011 on the Prosecution Service and Act CLXIV of 2011 on the
Status of the Prosecutor General, Prosecutors and other Prosecution Employees and the Prosecution
Career of Hungary, §26

V. STATUS OF THE PROSECUTORS - INDEPENDENCE AND ACCOUNTABILITY
3.1. APPOINTMENT AND TERM OF OFFICE
3.1.1 Appointment of the Prosecutor General

“No single, categorical principle can be formulated as to who - the president or Parliament -
should appoint the Prosecutor General in a situation when he is not subordinated to the
Government.[...] Advice on the professional qualification of candidates should be taken from
relevant persons such as representatives of the legal community (including prosecutors) and of
civil society.

In countries where the prosecutor general is elected by Parliament, the obvious danger of a
politicisation of the appointment process could also be reduced by providing for the preparation
of the election by a parliamentary committee, which should take into account the advice of
experts. The use of a qualified majority for the election of a Prosecutor General could be seen
as a mechanism to achieve consensus on such appointments. [...]
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[...] A Prosecutor General should be appointed permanently or for a relatively long period
without the possibility of renewal at the end of that period. The period of office should not
coincide with Parliament’s term in office. [...]

If some arrangement for further employment (for example as a judge) after the expiry of the
term of office is to be made, this should be made clear before the appointment [...].

In any case, the Prosecutor General should benefit from a fair hearing in dismissal
proceedings, including before Parliament.”

CDL-AD(2010)040, Report on European Standards as regards the Independence of the Judicial System:
Part Il - the Prosecution Service, §835-38, 40

“It is important that the method of selection of the general prosecutor should be such as to gain
the confidence of the public and the respect of the judiciary and the legal profession. Therefore
professional, non-political expertise should be involved in the selection process. However it is
reasonable for a government to wish to have some control over the appointment, because of
the importance of the prosecution of crime in the orderly and efficient functioning of the state,
and to be unwilling to give some other body, however distinguished, carte blanche in the
selection process. It is suggested, therefore, that consideration might be given to the creation
of a commission of appointment comprised of persons who would be respected by the public
and trusted by the government. It might consist of the occupants for the time being of some or
all of the following positions:

The President of each of the courts or of each of the superior courts.

The Attorney General of the Republic.

The President of the Faculty of Advocates.

The civil service head of the state legal service.

The civil service Secretary to the Government.

The Deans of the University Law Schools.

A public announcement would be made inviting written applications for the position of general
prosecutor and stating the qualifications required for the position; it is suggested that these
should be not less than those required for appointment to high judicial office. The Commission
would examine the applications and submit to the government (or to Parliament if that is
preferred) not more than, say, three names all of whom the Commission considered to be
suitable for appointment. The government (or Parliament, as the case might be) would be free
to make the selection from those names. In order to emphasise the importance of the position
of general prosecutor he might be appointed by the President of the Republic on the nomination
of the government (or Parliament) although the President would have no power to reject the
nomination. A possible variation of the above proposal is that the selection of nominee that is
made by the government should be approved by Parliament before submission to the
President. Not all the matters set out need to be stated in the Constitution which might merely
say ‘the general prosecutor of the Republic shall be appointed by the President of the Republic
on the nomination of the (government) (with the approval of Parliament) (Parliament)’. The
other matters would be set out in a law of Parliament.”

CDL(1995)073rev, Opinion on the Regulatory concept of the Constitution of the Hungarian Republic,
chapter 11, pp. 6 -7

“[...] It is necessary that some committee of technically qualified persons should examine
whether candidates for this position [as Prosecutor General] have the appropriate qualifications
and meet the relevant criteria. [...] There are a number of options which could include the
Superior Council simply giving an opinion on the suitability of all the candidates or alternatively
ranking them in order of preference. [...]”

CDL-AD(2008)019, Opinion on the draft law on the Public Prosecutors’ service of Moldova, §42

“It is important that the Prosecutor General should not be eligible for re-appointment, at least
not by either the legislature or the executive. There is a potential risk that a prosecutor who is
seeking re-appointment by a political body will behave in such a manner as to obtain the favour
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of that body or at least to be perceived as doing so. A Prosecutor General should be appointed
permanently or for a relatively long period without the possibility of renewal at the end of that
period. The period of office should not coincide with Parliament’s term in office. That would
ensure the greater stability of the prosecutor and make him or her independent of current
political change.

If some arrangement for further employment (for example as a judge) after the expiry of the
term of office is to be made, this should be made clear before the appointment so that again no
guestion of attempting to curry favour with politicians arises. On the other hand, there should be
no general ban on the Prosecutor General's possibilities of applying for other public offices
during or after his term of office.”

CDL-AD(2010)040, European Standards as regards the independence of the judicial system: Part Il - the
Prosecution Service, §837-38

“Article 41 deals with the appointment of the Prosecutor General and the eligibility conditions
are not generally inappropriate. However, the requirement in paragraph 2.3 that eligibility for
appointment as Prosecutor General of Ukraine is dependent upon holding one of the
positions listed in Article 15 - all of which are Higher Public Prosecutor positions - means that
it will not be possible to appoint persons from outside the public prosecution service but a
documented professional background in the prosecution system, notwithstanding the
potential desirability of drawing on such outside experience, which could be especially
valuable where a significant change in the role of public prosecutors is being effected by the
provisions of the Draft Law. There is a need for further consideration of the appropriateness
of restricting eligibility for appointment to this post in this way.”

CDL-AD(2013)025, Joint Opinion on the Draft Law on the Public Prosecutor’s Office of Ukraine, §118

“It is to be welcomed that [...] the Prosecutorial Council will elect the Chief Special prosecutor
from among those having applied to the public advertisement and based on the evaluation of
their expert knowledge and competence to discharge the function of Chief Special Prosecutor,
including by the way of interviews conducted by the Prosecutorial Council with the candidates
meeting the requirements set out by the draft law [...].

It is also to be welcomed that the conditions for the election of the Chief Special Prosecutor and
special prosecutors have been broadened [...] to enable the access not only of prosecutors, but
also of persons having at least 12 years (for the Chief Special Prosecutor) or 10 years (for
special prosecutors) of work experience as a judge or attorney, to such positions. In addition,
persons “whose previous work shows that he/she has special knowledge and competences to
work on the cases falling under the jurisdiction of the Special Public Prosecutor’s Office” will be
eligible for such positions (see Articles 12 and 13 of the revised Draft Law). This should reduce
the risk of the Special Prosecutor's Office being too inward looking and may help to foster a
more independent outlook. [...]"

CDL-AD(2015)002, Final Opinion on the revised draft Law on special public Prosecutor's office of
Montenegro, 8834 and 36

“Under Section 22.2.a ASPGPOPEPC the Prosecutor General will, after the expiry of his or
her mandate, continue to exercise his powers until the beginning of the mandate of the new
Prosecutor General.

There is, however, a transition problem when the mandate of the Prosecutor General expires.
Section 22.2.a ASPGPOPEPC means that 1/3 plus one member of Parliament can effectively
keep him or her in office by blocking the election of a new Prosecutor General and they could
thus extend his or her mandate indefinitely. It is not clear to what extent this question was
considered in detail when the Fundamental Law and the ASPGPOPEPC were passed.
However, the Fundamental Law lays down a long mandate of nine years of service for the
Prosecutor General and it would seem unacceptable that a minority of the members of
Parliament can in fact keep him or her in office indefinitely by creating a deadlock in the election
of a successor.
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There may be various solutions. One possibility may be to prescribe a deadline - in the
Fundamental Law or the ASPGPOPEPC - within which Parliament must have elected a new
Prosecutor General. Another solution might be simply to repeal Section 22.2.a ASPGPOPEPC,
so that the mandate of the Prosecutor General automatically expires after the termination of his
or her mandate. Both solutions of course create the problem that there may be a period without
a formally elected Prosecutor General but this may put the necessary pressure on Parliament
to elect the successor. What needs to be avoided as well is that the same blocking 1/3 minority
can indefinitely extend an interim period under the Deputy Prosecutor General, who was
appointed by the outgoing Prosecutor General.”

CDL-AD(2012)008, Opinion on Act CLXIII of 2011 on the Prosecution Service and Act CLXIV of 2011 on the
Status of the Prosecutor General, Prosecutors and other Prosecution Employees and the Prosecution
Career of Hungary, 8855, 57, and 59

“Numerous welcomed references are made throughout the draft Law to respect the principle
of non-discrimination. However, certain questions should be avoided. For example, the
second paragraph, relating to the procedure for electing the Deputy Prosecutor General,
proposes in Article 43 that where the holder of the post is a man, the woman who received
the most votes will be the Deputy and vice versa. The necessary respect for the principle of
equality and non-discrimination must be combined, however, with the need for respect for
and legitimacy of the person occupying the post. The number of votes should therefore be
the chief criterion, not just being of one or the other gender. Situations should be avoided
where a person having received fewer votes gets the post for simply being a man or a
woman, since doing so could undermine the confidence placed by society in such an
important post. It is therefore recommended gender balanced lists be drawn up and that the
Prosecutor General and his/her Deputy be elected from the list which has received the most
votes.”

CDL-AD(2011)007, Opinion on the Draft Organic Law of the Public Prosecutor’s Office of Bolivia, §40

3.1.2 Appointment of the lower prosecutors
3.1.2.1 Appointing body

“All prosecutors [...] are appointed and dismissed by parliament with no qualified majority. The
prosecutorial system [...] is therefore totally under the control of the ruling party or parties: [t]his
is not in conformity with European standards.”

CDL-AD(2007)047, Opinion on the Constitution of Montenegro, §104;
See also CDL-AD(2008)005, Opinion on the Draft Amendments to the Law on the State Prosecutor of
Montenegro, §12

“[...] [IIn a system that is as fragmented as Bosnia and Herzegovina, it would be very unhelpful
and not recommended that the appointment competence be moved from the State level (the
HJPC) to the Entity level (the parliaments). This would increase the risk of politicisation and
should be avoided.”

CDL-AD(2014)008, Opinion on the draft Law on the High Judicial and Prosecutorial Council of Bosnia
and Herzegovina, 880

“[...] [T]lhe Deputies are appointed and removed by the Prosecutorial Council directly
whereas the competence to appoint and remove the Prosecutors remains with Parliament
(at the proposal of the Prosecutorial Council). This seems to indicate a distinction between
the deputies, seen as civil servants, and prosecutors who would have some kind of political
mandate. Such a logic might be appropriate for the Chief State Prosecutor but not for the
high state prosecutors and even less so for basic state prosecutors.”

CDL-AD(2008)005, Opinion on the Draft Amendments to the Law on the State Prosecutor of
Montenegro, 8§29
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“[...] [T]he system of subjecting the prosecution to political control is not in contrast with
European standards. [...] [T]he appointment of the Supreme State Prosecutor by parliament
can be deemed acceptable, but it would have been necessary to require a qualified majority.

[..]

It is instead not acceptable to have entrusted the Parliament with the power to appoint all the
other state prosecutors. Presumably, these are lawyers who must be selected in view of their
technical expertise, and who perform their tasks under the direction of the Supreme State
Prosecutor. In fact, they are civil servants, who do not need to be elected and who need to
perform their duties without a fixed term.”

CDL-AD(2007)047, Opinion on the Constitution of Montenegro, §8108-109

“[...] It seems [the] appointments [of deputy prosecutors] are entirely in the hands of the Chief
Prosecutor. In a hierarchical system such as that of BiH, giving so much power over
appointments to a single individual especially without any requirement to consult with anybody
else, could be a recipe for the Chief Prosecutor to select deputies chosen for their compliance
and lacking the necessary independence of thought necessary in a good prosecutor.”

CDL-AD(2014)008, Opinion on the draft Law on the High Judicial and Prosecutorial Council of Bosnia
and Herzegovina, 8§81

“[...] [T]he recommendation for appointment [of inferior prosecutors] should come from the
Prosecutor General with the Superior Council having the right to refuse to appoint a person but
only for good reason. [...]"

CDL-AD(2008)019, Opinion on the draft law on the Public Prosecutors' service of Moldova, 844

“[...] [T]he ambition should be that as much competence as possible in relation to appointment
and removal issues should rest with the Prosecutorial Council rather than the Parliament since
this would, on balance, appear at least to limit the practical risks of undue political influence on
these matters. [...]”

CDL-AD(2008)005, Opinion on the Draft Amendments to the Law on the State Prosecutor of Montenegro,
§32

“It is welcome that state prosecutors and heads of state prosecution offices will be appointed
(for five years, as stipulated by the Constitution) by the Prosecutorial Council.”

CDL-AD(2014)042, Interim Opinion on the Draft Law on the State Prosecution Office of Montenegro, §74

“[...] In order to prepare the appointment of qualified prosecutors expert input will be useful.
This can be done ideally in the framework of an independent body like a democratically
legitimised Prosecutorial Council or a board of senior prosecutors, whose experience will
allow them to propose appropriate candidates for appointment. Such a body could act upon
a recommendation from the Prosecutor General with the body having the right to refuse to
appoint a person but only for good reason.”

CDL-AD(2010)040, Report on European Standards as regards the Independence of the Judicial System:
Part Il - the Prosecution Service, 8§48

“It seems that in relation to appointments an expert body, not an elected body, which would
assess candidates performance at examinations and interviews is a necessary part of any
system in which appointments based on merit are made. [...]"

CDL-AD(2007)011, Opinion on the Draft Law on the Public Prosecutors Office and the Draft Law on the
Council of Public Prosecutors of "the former Yugoslav Republic of Macedonia”, §47

“As mentioned in Article 57, the written examination to be conducted for persons applying for
election as state prosecutors for the first time is to be set and corrected by a commission
established within the Prosecutorial Council. It is questionable whether the use of elected
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representatives is appropriate for such a task. On the other hand, to guarantee impatrtiality and
fairness in the procedure for electing state prosecutors, some outside input would be desirable.”

CDL-AD(2014)042, Interim Opinion on the Draft Law on the State Prosecution Office of Montenegro, 878

“If the Prosecutor General is to override such advice [from an advisory expert body] it should be
on the basis of a reasoned decision and the fact that advice is being overridden should be
disclosed. There are other possible means by which safeguards could be built into the system
without unreasonably fettering the Prosecutor General’s power to run his office effectively. For
example, some jurisdictions have introduced the concept of an Inspectorate which carries out
an examination of the way in which an office has been run and decisions taken and certifies
that these decisions were properly made or alternatively makes recommendations for what
should happen in the future.

The Venice Commission thus in principle accepts ‘external’ as well as ‘internal’ advisory bodies.
The choice of model should depend on an overall assessment of the nature of the relevant
prosecution system. The Prosecutor General should have an advisory board, possibly
consisting of some of his own senior officials and with appropriate outside participation, to
whom he would report and from whom he could seek advice, without at the end of the day
putting him in a situation where he cannot reject that advice where appropriate.

The advantage of establishing a body with a mixed composition would be that it allows
prosecutors to receive regular feedback from society about their work. Such a body could also
provide valuable external advice or input to Parliament. It would therefore seem prudent to
arrange for a prosecutors” council with at least some external representation, for example in
relation to appointment of prosecutors above a certain level. This would (and should) not
compromise the power of the Prosecutor General to make the final decision in appointment
matters.”

CDL-AD(2012)008, Opinion on Act CLXIII of 2011 on the Prosecution Service and Act CLXIV of 2011 on the
Status of the Prosecutor General, Prosecutors and other Prosecution Employees and the Prosecution
Career of Hungary, 8848, 51, and 51

“[...] [T]he written examination to be conducted for persons applying for election as state
prosecutors for the first time is to be set and corrected by a commission established within the
Prosecutorial Council. It is questionable whether the use of elected representatives is
appropriate for such a task. On the other hand, to guarantee impartiality and fairness in the
procedure for electing state prosecutors, some outside input would be desirable.”

CDL-AD(2014)042, Interim Opinion on the Draft Law on the State Prosecution Office of Montenegro, 878

3.1.2.2 Qualification requirements

“[...] [t is mandatory to ensure that appointments of prosecutors and deputy prosecutors are
made on the basis of objective criteria. These criteria in turn must be established in advance by
law or in conformity with the procedure provided by law, on the basis of a transparent
procedure and that decisions must be reasoned.”

CDL-AD(2013)006, Opinion on the Draft amendments to the Law on the Public Prosecution of Serbia, §34

“The draft Law [...] sets out general requirements that persons wishing to be appointed as [...]
prosecutors need to satisfy, as well as requirements for the appointments to the different [...]
prosecutor’s offices. General requirements include citizenship of BiH, a good medical record,
professional competence, the bar exam and the absence of any criminal proceedings. These
appear to be appropriate and in line with European standards.”

CDL-AD(2014)008, Opinion on the draft Law on the High Judicial and Prosecutorial Council of Bosnia
and Herzegovina, 8§73
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“Among the qualifications for becoming a prosecutor in Article 11, the requirement to be a
professional lawyer (third paragraph) should be clarified to show whether this means all law
graduates or only those who have been advocates and are registered with the bar. The
profession of prosecutor should be open to all those who have followed law studies
satisfactorily, have passed the necessary prosecutor examinations and had the necessary
training.

The fourth paragraph of Article 11 stipulates the requirement to ‘speak at least two official
languages’ without specifying the level of knowledge required. Prosecutors already working
as such should be allowed time to learn the second language. In addition, the second
language concerned may not always be used in a specific case, because another language
than that learned may be required. It seems therefore difficult to guarantee the right to use
local languages, as set out in Article 32.23 or Article 63 of the preliminary draft Law.”

CDL-AD(2011)007, Opinion on the Draft Organic Law of the Public Prosecutor's Office of Bolivia, §826-27

“The new draft opens positions in the Prosecutor’s Office to judges as well as prosecutors,
and takes account of experience in other legal matters when calculating whether candidates
have the necessary experience. In the opinion of the Venice Commission, such a
broadening of the opportunity to work in the Prosecutor’s Office can only be to the
advantage of prosecutors themselves and to the functioning of the Office, provided it is
implemented in such a way as to ensure fairness of competition between persons whose
experience will not always be directly comparable, and that experienced prosecutors are
given comparable opportunities to apply for positions within the judiciary.”

CDL-AD(2015)003, Final Opinion on the revised draft Law on the public Prosecution Office of
Montenegro, 840

“Chapter 2 deals with recruitment of [...] prosecutors and Section 1 deals with the
traineeship period. Article 8 sets out the qualifications of trainees. Among the qualities
required of a trainee [...] prosecutor is the following (Article 8(g)):

‘Not to have physical or mental health problems or disabilities which will prevent to
perform the profession of [...] prosecutorship throughout the country, or not to have
handicaps such as unusual difficulties for speaking or controlling movement of
organs that may be regarded as odd by other people.’

This provision is far too broad and would not be regarded as generally acceptable according
to European standards in its approach to how to deal with persons under a physical or
mental disability. The test of something appearing odd to other people seems an
inappropriate one.

Article 8(h) disqualifies persons who have been convicted of an intentionally committed
crime and punished by imprisonment of more than six months. It seems inappropriate that
any person who has committed an intentional offence serious enough to be punished by
imprisonment of any duration should be regarded as suitable for appointment as a [...]
prosecutor. [...]

[...] [It seems extraordinary that physical appearance should be a valid criterion for
suitability for appointment as a judge or prosecutor. So far as concerns behaviour and
reactions it needs to be clarified what is meant by these and what type of behaviour or
reaction would disqualify a candidate.”

CDL-AD(2011)004, Opinion on the Draft Law on Judges and Prosecutors of Turkey, §831-32 and 35

“Article 33 provides for background checks on candidate public prosecutors who have
passed the proficiency test and is, in principle, appropriate. [...]”

CDL-AD(2013)025, Joint Opinion on the Draft Law on the Public Prosecutor’s Office of Ukraine, §110
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“However, the provision then goes on to say that in making the list, ‘care shall be taken of the
national composition of the population, adequate representation of members of national
minorities, as well as knowledge of professional legal terminology in national minority
languages using court’. It is unclear what this means in practice. What happens if the original
list based on professional competence, etc., does not contain anyone from a particular national
minority or with the necessary language skills? Is the list to be supplemented? Presumably, if it
can be supplemented with persons who did not have the necessary professional skills to make
it on to the original list, they must at least reach some acceptable minimum standard. Is a quota
to be fixed? These matters need to be clarified in the text of the Law, as the practical
implications of the current provision are very vague. [...]"

CDL-AD(2013)006, Opinion on the Draft amendments to the Law on the Public Prosecution of Serbia. §32

3.1.2.3 Appointment procedure

“[...] Normally one would expect that appointments would be made only of persons who had
succeeded in the competitive examination and that they would be made in the order in which
the candidates had been successful unless there was very good reason to the contrary.”

CDL-AD(2008)019, Opinion on the draft law on the Public Prosecutors’ service of Moldova, §45;
See also CDL-AD(2014)008, Opinion on the draft Law on the High Judicial and Prosecutorial Council of
Bosnia and Herzegovina, §77

“As regards the system for entering on a prosecutor’s career, implementing regulations should
clearly indicate the existence of objective proof such as written papers in the competitive
examination concerned.”

CDL-AD(2011)007, Opinion on the Draft Organic Law of the Public Prosecutor’s Office of Bolivia, §52

“The appointment process starts with a public announcement of vacancies that must be well-
publicised. The announcement is followed by nominations of candidates by special
departments set up by the judicial or prosecutorial sub-councils of the HIPC for nominations
for vacancies in the different courts and prosecutors’ offices consisting of four or five judges
or prosecutors. This suggests that candidates cannot apply for a certain position directly, but
only through the sub-councils. Such a practice could be seen as problematic, as it could
undermine the transparency and openness of the process.”

CDL-AD(2014)008, Opinion on the draft Law on the High Judicial and Prosecutorial Council of Bosnia
and Herzegovina, §76

“This Article, which regulates the nomination and election of candidates for public prosecutor’s
office, is rephrased and seems not to have introduced any major changes, except for the
introduction of the obligation to publish the list of candidates on the Internet site of the State
Prosecutorial Council. The obligation to publish the list of candidates is to be welcomed.”

CDL-AD(2013)006, Opinion on the Draft amendments to the Law on the Public Prosecution of Serbia, §31

“[...] [T]he HJPC is both the body making the decision [on appointment] and hearing the
appeal. There does not appear to be any provision for an appeal to a court of law, which should
be added.”

CDL-AD(2014)008, Opinion on the draft Law on the High Judicial and Prosecutorial Council of Bosnia
and Herzegovina, 8§78

3.1.3 Term of office; early termination of office not for prosecutor’s fault

“[...] Article 122 of the Constitution should be amended to provide for a longer mandate than
the current five years and should exclude re-election in order to protect persons appointed
as Prosecutor General from political influence.”

CDL-AD(2013)025, Joint Opinion on the Draft Law on the Public Prosecutor’s Office of Ukraine, §117
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“Prosecutors should be appointed until retirement. [...]"

CDL-AD(2010)040, Report on European Standards as regards the Independence of the Judicial System:
Part Il - the Prosecution Service, 850

“[...] Since it is obvious that prosecutors (as is also the case in Montenegro) may of course
be removed under disciplinary proceedings, fixed term appointments in combination with a
possibility of reappointment cast doubt on the independence of the prosecution service. This
is, of course, emphasised in systems such as that in Montenegro where there is
considerable political influence on appointment decisions.”

CDL-AD(2008)005, Opinion on the Draft Amendments to the Law on the State Prosecutor of
Montenegro, §34

“It would be desirable to state explicitly that an appointment as a public prosecutor is, subject
to the provisions on dismissal, until the retirement age specified in Article 63.”

CDL-AD(2013)025, Joint Opinion on the Draft Law on the Public Prosecutor’s Office of Ukraine, §114

“[...] The general prosecutor’s period of office should not be co-terminus with that of the
government since this would tend to lead to the assumption in the public mind of his political
allegiance.”

CDL(1995)073rev, Opinion on the Regulatory concept of the Constitution of the Hungarian Republic,
chapter 11, p.6

“It is to be welcomed that, as provided by Article 48, a person may only be elected as Supreme
Public Prosecutor for a maximum of two terms.”

CDL-AD(2015)003, Final Opinion on the revised draft Law on the public Prosecution Office of Montenegro,
8§31

“Article 95.3 sets out that ‘when a judge or a prosecutor reaches the mandatory retirement
age, his/her term shall automatically cease’. It is recommended to provide more flexibility by
allowing a judge to finish considering/deliberating a case or else retirement could disrupt the
work of the court, which may result in the re-hearing of a case.”

CDL-AD(2014)008, Opinion on the draft Law on the High Judicial and Prosecutorial Council of Bosnia
and Herzegovina, §123

“[...] [Dlismissal under Article 52.1.10 and Article 61 in the case of the liquidation or
reorganisation of the public prosecutor's office employing him or her appears to lack any
safeguards against this being used to undermine the guarantees of independence in Articles
16 and 17. There is a need introduce the possibility to challenge the reorganisation decision
in court.”

CDL-AD(2013)025, Joint Opinion on the Draft Law on the Public Prosecutor’s Office of Ukraine, §149
3.2 EXTERNAL AND INTERNAL INDEPENDENCE

3.2.1 Place of the prosecution service within the system of separation of powers: is it a
part of the executive, the judiciary, or a power on its own?

“While the independence of judges and the judiciary in general have their origin in the
fundamental right for persons to a fair trial [...] the independence of prosecutors and the
prosecution system does not have such a common standard.”

CDL-AD(2014)029, Opinion on the Draft amendments to the Law on the State Prosecutorial Council of
Serbia, 8§87
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“[...] [T]he major reference texts allow for systems where the prosecution service is not
independent from the executive. Nonetheless, where such systems are in place, guarantees
must be provided at the level of the individual case to ensure that there is transparency
concerning instructions that may be given.”

CDL-AD(2014)042, Interim Opinion on the Draft Law on the State Prosecution Office of Montenegro,
816

“It should be noted that the Constitution defines the prosecution system as part of the ‘Judicial
Authority’ (Chapter IX of the Constitution). This has important consequences for the
independence of the prosecution from other state bodies including the courts.
Recommendation 2000 (19) of the Committee of Ministers of the Council of Europe on the Role
of Public Prosecution makes a clear distinction between the prosecution and judicial functions.
The explanatory memorandum states that while the task of both public prosecutors and judges
is to apply the law or to see that it is applied, judges do this reactively, in response to cases
brought before them, whereas the public prosecutor pro-actively, acts in order to the application
of the law. The independence of the prosecutors from the Judiciary should be made explicit.”

CDL-AD(2008)019, Opinion on the draft law on the Public Prosecutors' service of Moldova, 86

‘As the prosecutor acts on behalf of society as a whole and because of the serious
consequences of a criminal conviction, the prosecutor must act fairly, impartially and to a high
standard. Even in systems where the prosecutor is not part of the judiciary, the prosecutor is
expected to act in a judicial manner.

It is therefore important that the qualities required for prosecutors be similar to those of a judge
and that suitable procedures for appointment and promotion are in place. [...]"

CDL-AD(2014)029, Opinion on the Draft amendments to the Law on the State Prosecutorial Council of
Serbia, 8811 and 12;

See also CDL-AD(2014)042, Interim Opinion on the Draft Law on the State Prosecution Office of
Montenegro, 817

“[...] While the Constitution should confer independence on the system as well as on the
general prosecutor care will have to be taken to maintain a balance between, on the one hand,
the protection of subordinate prosecutors from interference by the Government, Parliament, the
police or the public and, on the other hand the authority and responsibility of the general
prosecutor for ensuring that they carry out their functions properly.”

CDL(1995)073rev, Opinion on the Regulatory concept of the Constitution of the Hungarian Republic,
chapter 11, p.7

“Under Council of Europe standards, the public prosecutor’s office may either be subordinate to
the executive or independent. However, adequate safeguards must be in place to ensure the
transparency of any exercise by the Government of prosecution powers. Paragraph 13 of the
Committee of Ministers of the Council of Europe’s Recommendation Rec (2000) 19 sets out
certain conditions which should be met where the prosecutor’s office is part of or subordinate to
the executive. [...]”

CDL-AD(2004)038, Opinion on the Draft Law amending the Law of Ukraine on the Office of the Public
Prosecutor, §26

“There are no international standards that require the independence of the prosecution service.
But, at the same time, it is clear that there is a general tendency towards introducing the
independence of the prosecution service. [...] At the same time it is important to avoid that the
prosecutors’ independence becomes a threat to the judges’ independence.”

CDL-AD(2013)006, Opinion on the Draft amendments to the Law on the Public Prosecution of Serbia, §20
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“[...] The Commission notes that there is a widespread tendency to allow for a more
independent prosecutor’s office, rather than one subordinated or linked to the executive.

L.]

CDL-AD(2010)040, Report on European Standards as regards the Independence of the Judicial
System: Part Il - the Prosecution Service, 826

“The fundamental principle which should govern the system of public prosecution in a state is
the complete independence of the system, no administrative or other consideration is as
important as that principle. Only where the independence of the system is guaranteed and
protected by law will the public have confidence in the system which is essential in any healthy
society.”

CDL(1995)073rev, Opinion on the Regulatory concept of the Constitution of the Hungarian Republic,
chapter 11, p.6

“The ambiguity of the draft with respect to the independence of the procuracy is however not
the prime concern with respect to the model of prosecution developed in the draft law. The
principle of independence alone is no guarantee of a democratic prosecution model. Indeed, it
can lead to the creation of an all-powerful prosecutor’s office which is a threat to the democratic
functioning of other state organs, including courts of law. It was precisely in communist states
that the prosecutor’s office became a tool of repression as a result of such separation, its broad
scope of authority and its exemption from all supervision. [...]”

CDL-AD(2004)038, Opinion on the Draft Law amending the Law of Ukraine on the Office of the Public
Prosecutor, 823

“...] It is, of course, legitimate to site the prosecution service either in the judiciary or the
executive, and if it is sited in the judiciary then a clear distinction has to be drawn between
courts of law and the branch of the judiciary exercising the prosecution power (see in particular
paragraphs 17 — 20 of Recommendation Rec 2000 (19) on the Role of Public Prosecution in
the Criminal Justice System which deals with the relationship between public prosecutors and
court judges).”

CDL-AD(2008)019, Opinion on the draft law on the Public Prosecutors’ service of Moldova, §13

“The independent status of the general prosecutor and the public prosecution service does not
necessarily preclude the possibility of an annual report to Parliament describing in general
terms his work but without commenting on individual cases. However, it does mean that a
decision by him to prosecute in a particular case, or not to prosecute, cannot be appealed
against, or overturned by any executive or parliamentary authority. [...]”

CDL(1995)073rev., Opinion on the Regulatory concept of the Constitution of the Hungarian Republic,
chapter 11, p.7

“The deletion of Article 104 on special reports to be provided upon the request by Parliament
and by Government is to be welcomed because it removes a possibility to exert political
pressure on the Chief State Prosecutor in individual cases.”

CDL-AD(2008)005, Opinion on the Draft Amendments to the Law on the State Prosecutor of
Montenegro, 855

“[...] [t should be made clear that the prosecutor should not have an obligation to report to the
National Assembly on the details of individual cases. ”

CDL-AD(2013)006, Opinion on the Draft amendments to the Law on the Public Prosecution of Serbia, §25
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3.2.2 Impeachment of the Prosecutor General by the Parliament or dismissal by the
President?

‘In many systems there is accountability to Parliament. In countries where the prosecutor
general is elected by Parliament, it often also has the power to dismiss him or her. In such a
case, a fair hearing is required. [...] [Alccountability to Parliament in individual cases of
prosecution or non-prosecution should be ruled out.”

CDL-AD(2010)040, Report on European Standards as regards the Independence of the Judicial
System: Part Il - the Prosecution Service, 842

“[...] The whole question of parliamentary accountability of prosecutors raises a delicate and
difficult question. It is certainly reasonable that a prosecutor should be answerable for public
expenditure and the efficiency of the office, but there is an obvious danger in making a
prosecutor answerable for the decisions in relation to individual prosecutions. Not only is there
a risk of populist pressure being taken into account in relation to particular cases raised in the
Parliament but parliamentary accountability may also put indirect pressure on a prosecutor to
avoid taking unpopular decisions and to take decisions which will be known to be popular with
the legislature. It would therefore be important to clarify the extent to which the prosecutor is to
be accountable to Parliament and for what matters.”

CDL-AD(2007)011, Opinion on the Draft Law on the Public Prosecutors Office and the Draft Law on the
Council of Public Prosecutors of "the former Yugoslav Republic of Macedonia”, 825

“[...] [It] seems inappropriate for a Prosecutor General removed from that position on a vote
of no confidence — which would presumably turn on improper performance of duties — to
continue in post as a public prosecutor.”

CDL-AD(2013)025, Joint Opinion on the Draft Law on the Public Prosecutor’s Office of Ukraine, §125

‘In Section 23.2 ASPGPOPEPC it is set forth that, based on the recommendation of the
President of Republic, Parliament may exempt (dismiss) the Prosecutor General from office if
the Prosecutor General is unable to fulfil his or her duties arising from the mandate for reasons
beyond his/her control. Similarly, as per Section 23.7 ASPGPOPEPC, based on the
recommendation of the President of Republic, Parliament shall pronounce the Prosecutor
General’s forfeiture of office in a decision if the Prosecutor General fails to fulfil his/her duties
arising from his/her mandate for reasons falling within his/her control or commits a crime
established in a final and absolute judgment or otherwise becomes unworthy of his/her office.
The Prosecutor General should have a right to be heard before exemption or forfeiture from
office.”

CDL-AD(2012)008, Opinion on Act CLXIII of 2011 on the Prosecution Service and Act CLXIV of 2011 on the
Status of the Prosecutor General, Prosecutors and other Prosecution Employees and the Prosecution
Career of Hungary, §61

“No procedures are set forth as to how the Parliament should arrive at their decision. There are
no provisions, for example, entitling the Public Prosecutor [...] to make a defence, to call
evidence or address the Parliament, nor are the procedures to be adopted by the Parliament on
the occasion of such a vote set out.”

CDL-AD(2007)011, Opinion on the Draft Law on the Public Prosecutors Office and the Draft Law on the
Council of Public Prosecutors of "the former Yugoslav Republic of Macedonia”, 858

“[...] Article 106.11 of the Constitution should be amended to provide that the President can
dismiss the Prosecutor General only for specific grounds and that the Prosecutor General
should benefit from a fair hearing. Furthermore, Article 122 of the Constitution should be
amended to remove the no confidence vote against the Prosecutor General. [...]

% See also the chapter on disciplinary liability below
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It is noted in this connection that Article 52.3 provides that the Prosecutor General should be
dismissed from office by the President for inability to perform duties for health reasons,
violation of compatibility requirements, administrative liability for corruption offences, a
criminal conviction, loss of Ukrainian citizenship, recognition as missing or dead and
voluntary resignation. It is positive that Article 52.3 establishes grounds for dismissal. Most
of these grounds require an independent assessment by a court before they can be relied
upon and it does not, therefore, seem inconsistent with the Constitution to provide for some
independent assessment of the appropriateness of removing the Prosecutor General.

[...]1 [A] preliminary procedure before the High Qualifications and Disciplinary Commission of
Prosecutors should be introduced in order to advise the President or the Verkhovna Rada on
possible violations of professional responsibilities of the Prosecutor General. Of course, such
a procedure would not be binding upon the President or the Verkhovna Rada. Such a
procedure would make it clear that such a step should be exceptional and thus protect the
Public Prosecution Service from improper influence.”

CDL-AD(2013)025, Joint Opinion on the Draft Law on the Public Prosecutor’s Office of Ukraine, §§120,
121, and 122

3.2.3 Financial independence: budget of the prosecution service, remuneration of the
prosecutors, staffing of the prosecutor’s offices

“[...] [An] own budget [for the prosecutor’s service] which is to be approved by the Parliament
[...] is an appropriate provision and [it] is a good guarantee for the independence of the
prosecutor’s service.”

CDL-AD(2008)019, Opinion on the draft law on the Public Prosecutors’ service of Moldova, §69

“[...] The financial independence of the Public Prosecutor’s Office must be ensured without
resorting to funds involving the carrying out of certain actions or donations from private or
foreign sectors.”

CDL-AD(2011)007, Opinion on the Draft Organic Law of the Public Prosecutor’s Office of Bolivia, 8§59

“As stated by Article 32 of the draft law, financial resources for the Special Office are to be
provided from the general budget of the State Prosecutor’s Office. Additional indications on the
criteria or indicators taken as a basis for the budget proposal, its author (by the Chief Special
Prosecutor?) and the deciding authority (is it the Parliament, upon adoption of the general
budget or by subsequent decision of the Supreme Prosecutor?) would be recommended.”

CDL-AD(2014)041, Interim Opinion on the Draft Law on Special State Prosecutor's Office of Montenegro,
8§72

“Like for judges, remuneration in line with the importance of the tasks performed is essential for
an efficient and just criminal justice system. A sufficient remuneration is also necessary to
reduce the danger of corruption of prosecutors.”

CDL-AD(2010)040, Report on European Standards as regards the Independence of the Judicial System:
Part Il - the Prosecution Service, 869

“[.-.] The possibility to provide individual bonuses and housing can lead to corruption or to
undermine the independence of the prosecutor as distribution or allocation of these benefits
will include an element of discretion. Only bonuses, for which completely objective criteria
are defined, can avoid this problem.

Furthermore, the sort of material support envisaged by Article 88 seems inappropriate. The
needs addressed should be adequately met out of the salaries of public prosecutors. [...]"

CDL-AD(2013)025, Joint Opinion on the Draft Law on the Public Prosecutor’s Office of Ukraine, §§179 and
180
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“[...] It would be useful to set out in the law at least criteria for establishing the minimum number
of positions that guarantee the effectiveness of the Office and how this number can be
changed. [...]

Finally and most importantly, in view of its potential impact on the capacity, efficiency and
quality of work of the Office, and its autonomy, the recruitment procedure applicable to the
above categories [of support staff] should also be adequately regulated by the law. The
absence, in the current draft, of any such information - whether recruitment may be organised
through competition or other modalities - is a source of concern.”

CDL-AD(2014)041, Interim Opinion on the Draft Law on Special State Prosecutor's Office of Montenegro,
§868 and 71

“[...] Additional guarantees likely to increase the autonomy and the efficiency of the Special
Office may include, for instance, establishing the Chief Special Prosecutor’s capacity as budget
administrator.”

CDL-AD(2015)002, Final Opinion on the revised draft Law on special public Prosecutor’s office of
Montenegro, 8§24

3.2.4 Hierarchical organization of the prosecutorial system: instructions and reporting
obligations

“[...] [T]he independence or autonomy of the prosecutor’'s office is not as categorical in
nature as that of the courts. Even where the prosecutor’s office as an institution is
independent there may be a hierarchical control of the decisions and activities of prosecutors
other than the prosecutor general.

[...] The main element of such ‘external’ independence of the prosecutor’s office, or for that
of the Prosecutor General, resides in the impermissibility of the executive to give instructions
in individual cases to the Prosecutor General (and of course directly to any other
prosecutor). General instructions, for example to prosecute certain types of crimes more
severely or speedily, seem less problematic. Such instructions may be regarded as an
aspect of policy which may appropriately be decided by parliament or government.

The independence of the prosecution service as such has to be distinguished from any
‘internal independence’ of prosecutors other than the prosecutor general. In a system of
hierarchic subordination, prosecutors are bound by the directives, guidelines and instructions
issued by their superiors. Independence, in this narrow sense, can be seen as a system
where in the exercise of their legislatively mandated activities prosecutors other than the
prosecutor general need not obtain the prior approval of their superiors nor have their action
confirmed. [...]”

CDL-AD(2010)040, Report on European Standards as regards the Independence of the Judicial
System: Part Il - the Prosecution Service, §828, 30 and 31

“The hierarchical model is an acceptable model although it is perhaps more common where
prosecution services are sited within the judiciary for the individual prosecutor to be
independent. The hierarchical model is more commonly found where the prosecution service is
regarded as a part of the executive. A hierarchical system will lead to unifying proceedings,
nationally and regionally and can thus bring about legal certainty. [...] What is more a matter of
concern is the obvious contradiction between the principle of the autonomy of the individual
prosecutor referred to in Article 2(4) and the principle of hierarchical control referred to in
Article 2(5).”

CDL-AD(2008)019, Opinion on the draft law on the Public Prosecutors’ service of Moldova, §15

“[The provision] sets out the principles upon which the activity of the prosecution service is
organised. These are duties to carry out activities in accordance with the law, the duty of
transparency, the principle of independence, the principle of the autonomy of the individual
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prosecutor ‘which allows them to take decisions by their own with regard to files and cases
under their examination” and the principle of internal hierarchical control and judicial control.

L.

CDL-AD(2008)019, Opinion on the draft law on the Public Prosecutors service of Moldova, §14

“The Law on the organisation and procedure of the Office of Procurator should define the
procuracy as a system of relatively independent authorities preferably organised in
correspondence to the court system. It would be for the higher authority to control the level
immediately below. However, the highest authority should not directly control the lowest one. In
this way, the system of prosecution would be protected against direct political intervention or
influence.”

CDL-INF(1996)006, Opinion on the Draft Constitution of Ukraine, Section VII, p.14

“It is because of questions of this sort that it is important to specify exactly what is meant by
describing the system as hierarchical. The important thing is to specify what exactly is the
power of instruction given to anybody within the system, to whom exactly this power is given,
what precisely is the scope of authority of individual prosecutors, when they may make
decisions on their own initiative, which decisions require to be approved by a more senior
prosecutor, which decisions may be reviewed or set aside, and by whom and on what grounds.

L.

CDL-AD(2008)019, Opinion on the draft law on the Public Prosecutors service of Moldova, §37

“Article 38 [...] deals with the establishment of the number of public prosecutors. This number is
to be related to performance benchmarks. The earlier provision allowed for the determination of
that number by the [Prosecutorial] Council on the proposal of the Minister of Justice, on the
initiative of the Supreme Public Prosecutor. The involvement of the Minister of Justice in this
decision is absent in the new text. This change reinforces the autonomy of the Prosecutor’s
Office and aims at providing an objective basis for the decision concerning numbers and should
be welcomed. [...T"

CDL-AD(2015)003, Final Opinion on the revised draft Law on the public Prosecution Office of Montenegro,
8§28

“It is important to be clear about what aspects of the prosecutor’s work do or do not require to
be carried out independently. The crucial element seems to be that the decision whether to
prosecute or not should be for the prosecution office alone and not for the executive or the
legislature. However, the making of prosecution policy (for example giving priority to certain
types of cases, time limits, closer cooperation with other agencies etc.) seems to be an issue
where the Legislature and the Ministry of Justice or Government can properly have a decisive
role.

Some specific instruments of accountability seem necessary especially in cases where the
prosecutor’s office is independent. The submitting of public reports by the Prosecutor General
could be one such instrument. Whether such reports should be submitted to Parliament or the
executive authority could depend on the model in force as well as national traditions. When
applicable, in such reports the Prosecutor General should give a transparent account of how
any general instruction given by the executive have been implemented. [...]

[...] The biggest problems of accountability (or rather a lack of accountability) arise, when the
prosecutors decide not to prosecute. If there is no legal remedy - for instance by individuals as
victims of criminal acts - then there is a high risk of non-accountability.”

CDL-AD(2010)040, Report on European Standards as regards the Independence of the Judicial System:
Part Il - the Prosecution Service, §843-45
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“[...] It needs to be made very clear in what circumstances the prosecutor’'s autonomy can be
overridden by a senior prosecutor. [...] [l]f the prosecutor’s decision is incorrect or illegal [...] a
superior prosecutor can override it. But what is meant by incorrect? Is it enough for a senior
prosecutor to decide that he or she would have made a different decision or must the junior
prosecutor have acted outside the scope of his or her authority? The latter alternative is clearly
to be preferred [...].”

CDL-AD(2008)019, Opinion on the draft law on the Public Prosecutors' service of Moldova, §16

“[..] If the Supreme State Prosecutor can take all acts directly, even without giving an instruction
to the prosecutor in charge of the case, any control of illegal instruction could easily be avoided
by directly ordering such acts.

[...] [Dlirect exercise of authority by the Supreme State Prosecutor must not be used to
circumvent guarantees against illegal instructions.”

CDL-AD(2014)042, Interim Opinion on the Draft Law on the State Prosecution Office of Montenegro, §834
and 108

“The possibility to make a request to commit an instruction [from a higher prosecutor] in
writing and the suspension of the instruction until the instruction is written is welcomed [...]

According to paragraph 5, ‘if the prosecutor finds the instruction incompatible with a rule of
law or his/her legal conviction, he/she may request exemption from the administration of the
given affair in writing with a view to his/her legal position. Any such request may not be
refused; in this case, the administration of the given affair shall be entrusted to another
prosecutor or the superior prosecutor may withdraw the given affair within his/her own
competence.” This regulation is fully in line with Recommendation Rec(2000)19.
Nonetheless, the Venice Commission is of the opinion that ‘[a]n allegation that an instruction
is illegal is very serious and should not simply result in removing the case from the
prosecutor who has complained. Any instruction to reverse the view of an inferior prosecutor
should be reasoned and in case of an allegation that an instruction is illegal a court or an
independent body like a Prosecutorial Council should decide on the legality of the

instruction’.

CDL-AD(2012)008, Opinion on Act CLXIII of 2011 on the Prosecution Service and Act CLXIV of 2011 on
the Status of the Prosecutor General, Prosecutors and other Prosecution Employees and the
Prosecution Career of Hungary, 8867 and 69

“[...} Article 18 on the mandatory instructions of a higher-ranking public prosecutor to a lower-
ranking public prosecutor - should be revisited in order to cover the situation of a prosecutor
dealing with an instruction that runs counter to his/her conscience; an appeal to an independent
prosecutorial body against alleged illegal instructions should be introduced; [...].”

CDL-AD(2013)006, Opinion on the Draft amendments to the Law on the Public Prosecution of Serbia, 8§42

“Section 13.1 APS provides that superior prosecutors may take over cases from subordinate
prosecutors or assign cases to other subordinate prosecutors. However, the Act does not
provide any criteria under which cases can be removed from subordinate prosecutors. Without
such criteria, the removal of cases can be arbitrary. Subordinate prosecutors are not
independent but they perform their activity under the authority of the Prosecutor General.
Nonetheless, the removal of cases from a prosecutor without criteria could be abused to assign
a case to another prosecutor who is more willing to follow an illegal instruction. Of course this
will not happen in normal practice but the law should provide guarantees even against mere
possibilities of abuse. There should be criteria for taking away cases from subordinate
prosecutors.”

CDL-AD(2012)008, Opinion on Act CLXIII of 2011 on the Prosecution Service and Act CLXIV of 2011 on the
Status of the Prosecutor General, Prosecutors and other Prosecution Employees and the Prosecution
Career of Hungary, 832
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“For prosecutors, it is an offence to fail to comply with instructions of a superior prosecutor,
unless such compliance would constitute a violation of law or of the provisions of Article 67 of
the draft Law. This does not seem to be in compliance with paragraph 10 of Recommendation
Rec(2000)19 which provides that: ‘All public prosecutors enjoy the right to request that
instructions addressed to him or her be put in writing. Where he or she believes that an
instruction is either illegal or runs counter to his or her conscience, an adequate internal
procedure should be available which may lead to his or her eventual replacement.’ Even this
safeguard is not sufficient. In cases of illegal instructions, the prosecutor should have the
possibility of making an appeal to an independent body, e.g. the prosecutorial council. A simple
replacement of the prosecutor does not prevent an illegal instruction from being carried out.”

CDL-AD(2014)008, Opinion on the draft Law on the High Judicial and Prosecutorial Council of Bosnia and
Herzegovina, 8106

“[...] [T]he power to give instructions [to a junior prosecutor] extended only to general
instructions but not to giving instructions how to deal with particular cases. [...] Such a limitation
should be clearly spelled out in the Law.”

CDL-AD(2008)019, Opinion on the draft law on the Public Prosecutors' service of Moldova, §19

“Consequently, where a prosecutor other than the prosecutor general is given an instruction
he or she has a right to have the instruction put in writing but Recommendation 2000 (19)
does not prevent the allegedly illegal instruction from being given nonetheless. The
prosecutor is also entitled to initiate a procedure to allow for his or her replacement by
another prosecutor where an instruction is believed to be illegal or contrary to his or her
conscience.][...]

[...] Any instruction to reverse the view of an inferior prosecutor should be reasoned and in
case of an allegation that an instruction is illegal a court or an independent body like a
Prosecutorial Council should decide on the legality of the instruction.”

CDL-AD(2010)040, Report on European Standards as regards the Independence of the Judicial System:
Part Il - the Prosecution Service, §858 and 59

“Moreover, in view of the country-specific circumstances, it would also be appropriate to
underline the protection against hierarchical interference in individual cases by stipulating that
any specific orders or instructions given to a public prosecutor by a Higher Public Prosecutor
must always be made in writing together with the right of the public prosecutor concerned to be
able to request further reasoning for the instruction, which should also be provided in writing.”

CDL-AD(2013)025, Joint Opinion on the Draft Law on the Public Prosecutor's Office of Ukraine, §61

“Article 12 refers to the prosecutor taking measures envisaged by the law in order to restore
citizens’ legitimate rights that were infringed through the illegal actions of criminal
investigation bodies. It is assumed that in exercising such powers the prosecutor remains at
all times subordinate to any court of law which may have seisin of a case and if that is not
the case the law should be amended to ensure this. However, since the investigation bodies
are subject to the prosecutor’s control in the case of an obvious illegality it seems correct
that the prosecutor should have power to require the investigation bodies to put right
anything that was incorrectly done.”

CDL-AD(2008)019, Opinion on the draft law on the Public Prosecutors’ service of Moldova, §25

“In order to avoid undue instructions, it is essential to develop a catalogue of such guarantees
of non-interference in the prosecutor’s activities. Non-interference means ensuring that the
prosecutor’s activities in trial procedures are free of external pressure as well as from undue or
illegal internal pressures from within the prosecution system. Such guarantees should cover
appointment, discipline / removal but also specific rules for the management of cases and the
decision-making process.”
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CDL-AD(2010)040, Report on European Standards as regards the Independence of the Judicial System:
Part Il - the Prosecution Service, 832

“Under Article 28(3) the Prosecutor General is entitled to issue written orders, resolutions,
and mandatory instructions and is also entitled to revoke, suspend or cancel acts issued by
prosecutors if they run counter to the law. Articles 32(5) and (6) appear to enable any person
within the hierarchy of the prosecution service to issue mandatory instructions to more junior
persons. The prosecutor general's power to suspend or cancel acts is confined to acts
issued by prosecutors which run counter to the law. It would seem from this that the
prosecutor general may not override the decision to prosecute or not to prosecute merely
because he disagrees with a decision if in fact that decision was taken in accordance with
the law but as already stated the scope of senior prosecutors’ powers to override the
decisions of their juniors requires clarification.”

CDL-AD(2008)019, Opinion on the draft law on the Public Prosecutors’ service of Moldova, §34

“The text is careful to make it clear that in addition to the possibility of a senior prosecutor
overruling a junior one, a court of law may also be used to contest a prosecutor’s decisions
and actions of a procedural character. Again, it is not clear how far this extends. Can a court
of law compel a prosecutor to institute a prosecution? Can a court of law restrain a
prosecutor from prosecuting? These issues are of course linked to the question whether the
prosecution service of Moldova is to operate the opportunity principle or the legality principle.
This is a matter which ought to be specified in an article which deals with the principles upon
which the activity of the service is based.”

CDL-AD(2008)019, Opinion on the draft law on the Public Prosecutors’ service of Moldova, §18

“Is there any provision whereby a review of a prosecutorial decision may be sought? If that is
the case, it is important to ensure that the system could not be paralysed. Clearly any
system would be unworkable where a person affected by a decision could appeal in
succession to superior prosecutors all the way up the system to the prosecutor general.

[...] [)f every single instruction or decision of any prosecutor can be appealed right up the
line to the prosecutor general such that the decision of a territorial prosecutorial can be
overridden by the decision of a prosecutor of the level of the court of appeal, which in turn
can be overridden by a prosecutor in the general prosecutor’s office which in turn can be
overridden by the head of a subdivision of the general prosecutor’s office, which in turn can
be overridden by the deputy of the prosecutor general, which in turn can be overridden by
the first deputy of the prosecutor general and which can finally be overridden by the
prosecutor general, the system would appear to be highly cumbersome, slow and
inefficient.”

CDL-AD(2008)019, Opinion on the draft law on the Public Prosecutors’ service of Moldova, §§36 and 39

“Articles 157-160 provide for inspection supervision in state prosecution offices by the Ministry
of Justice through the use of Judicial Inspectors. It is not clear how this can be in line with the
independence of the prosecution service (as guaranteed by article 134 of the Constitution) or
with other systems of control, for example by the Prosecutorial Council and by the Ethics
Commission. At the very least there appears to be a high degree of duplication which is
undesirable. In the opinion of the Venice Commission, the Ministry of Justice should not have a
function of day-to-day control of the prosecution office although an input into overall general
policy questions would be reasonable. [...]”

CDL-AD(2014)042, Interim Opinion on the Draft Law on the State Prosecution Office of Montenegro, §113

“[...] [T]he draft law, which deals with the independence of the Prosecutor, prohibits ‘any
interference of the [...] media [...] with the prosecutor’s activity’. This is a potentially dangerous
provision. There exists a justified fear that such a formulation encroaches on media freedom.
Care must be taken to protect the media’s right to criticize the prosecutor; where this oversteps
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what is lawful by, for example, causing prejudice to a forthcoming trial, it should be dealt with
only by way of a judicial decision.”

CDL-AD(2004)038, Opinion on the Draft Law amending the Law of Ukraine on the Office of the Public
Prosecutor, §28

“[...] [t is recommended to ensure that all general instructions and policy guidelines issued to
special prosecutors should be published, including in the annual report submitted by the
Special Office to the Prosecutorial Council (and the Parliament).”

CDL-AD(2015)003, Final Opinion on the revised draft Law on the public Prosecution Office of Montenegro,
8§59

“These provisions have been amended and the overall tenor is to make it clear that the Ministry
of Justice’s supervision relates only to the organisation of work and the application of the rule
book in relation to the administration, especially in relation to matters such as filing, keeping
official records and proper work and operation of administration and not to prosecutorial
decision making. Article 159 as it how stands seems to make this clear. More generally, it is
important that the inspection supervision (control) be conducted in such a way so as to ensure
effective respect of independence of the prosecutorial activity of individual public prosecutors
and their functional immunity. It is recommended that this important requirement be explicitly
stated by the Draft law.”

CDL-AD(2015)003, Final Opinion on the revised draft Law on the public Prosecution Office of Montenegro,
865

“Article 11 [...] introduces an obligation, for the new Office [of the special public anti-corruption
prosecutor], to prepare a regular (six-month) activity report, to be submitted to the Supreme
Public Prosecutor, as part of the institutional supervision of the latter over the Special Office. It
is welcomed that, as recommended by the Venice Commission, the Office shall also submit an
annual activity report to the Prosecutorial Council and make it available to the public by
publishing it on its website. Additional ad-hoc reports may be prepared at the request of the
Supreme Public Prosecutor or of the Prosecutorial Council. [...]”

CDL-AD(2015)002, Final Opinion on the revised draft Law on special public Prosecutor's office of
Montenegro, 830

3.2.5 Transfers, secondments, etc.

“[...] The principle of irremovability applies to judges and not to prosecutors. Nonetheless,
prosecutors should have a possibility to appeal against compulsory transfers.”

CDL-AD(2014)042, Interim Opinion on the Draft Law on the State Prosecution Office of Montenegro,
8§80

“The issue of secondment always bears in it on the one side the necessity to overcome
functional problems by allocating human resources efficiently — sometimes against the will of
the concerned persons — in order to insure the fulfilment of the tasks required [...] and, on the
other side, the legitimate interest of the persons involved and the avoidance of potential abuse.
[...] [Florced secondment is something to be looked at with care, because it can endanger the
independence of the office holder.”

CDL-AD(2008)005, Opinion on the Draft Amendments to the Law on the State Prosecutor of Montenegro,
8§45

”[...] One of the provisions [...], allows [..] prosecutors, who have been found unsuccessful in
one region, to be transferred to another region. Again, one can see the possible potential for
using this as a means of exerting pressure on the individual [...] prosecutor. It would be
important that the procedural safeguards for any [...] prosecutor who is to be transferred
under compulsion should be set out in the law and the criteria for such transfer clearly stated
together with the possibility for the [...] prosecutor affected to answer any case which is
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made against him or her and to have a right of appeal to a court of law against any decision
to transfer.

Article 36 provides for [...] prosecutors to change from one branch to the other which does
not give rise to objection in principle, but see paragraph 47 above. Article 37 deals with the
appointment of [...] prosecutors to the Ministry of Justice and these appointments are made
by the Minister. This latter procedure seems to give scope for the executive to exercise
influence and control over the judiciary and at the very least to have potential to interfere
with the independence of individual judges. [...]”

CDL-AD(2011)004, Opinion on the Draft Law on Judges and Prosecutors of Turkey, §848-49

“Article 40 is concerned with the administrative positions in the office of public prosecutors.
The term of office prescribed for administrative positions, other than that of the Prosecutor
General, is five years and, as this seems to be renewable, it has already been noted59 that
there is a need to strengthen the arrangements to ensure that the possibility of such
reappointment does not lead to the holders of these positions compromising their
independence.

[...] However, this role of the Prosecutors’ Council of Ukraine in relation to appointments [of
prosecutors to administrative positions] is only one of making recommendations and, while
the grounds for dismissal are elaborated in the Draft Law, there are no provisions specifying
the criteria for appointment, and (perhaps even more importantly given the risk of improper
influence) for reappointment, to administrative positions. There is thus a need for the
inclusion in the Draft Law - possibly in Article 40 - both of the criteria required for such
appointments (essentially ones relating to experience, integrity, judgment and management)
and the process whereby this is to be assessed. Furthermore, it would also be appropriate
for the Draft Law to require a reasoned decision for refusing to follow the recommendations
of the Prosecutors’ Council of Ukraine.”

CDL-AD(2013)025, Joint Opinion on the Draft Law on the Public Prosecutor’s Office of Ukraine, §§49 and
116

“[...] [Dlismissal under Article 52.1.10 and Article 61 in the case of the liquidation or
reorganisation of the public prosecutor’s office employing him or her appears to lack any
safeguards against this being used to undermine the guarantees of independence in Articles
16 and 17. There is a need introduce the possibility to challenge the reorganisation decision
in court.”

CDL-AD(2013)025, Joint Opinion on the Draft Law on the Public Prosecutor’s Office of Ukraine, §149

“In introducing secondment against the will of a prosecutor, the potential risks should be
balanced by safeguards. While a full appeal with suspensive effect against a secondment
order might lead to an inability to deal with urgent situations of staff shortages, the
prosecutor who is being seconded could be allowed to file a protest to the Prosecutorial
Council, which would at least allow for an ex post review of the contended secondment. This

’

would also allow some scrutiny of the rather vague term ‘other justified reasons’.

CDL-AD(2008)005, Opinion on the Draft Amendments to the Law on the State Prosecutor of
Montenegro, 8§48

“Article 84 specifically deals with the secondment/transfer of a prosecutor to another
Prosecutor’s Office without his or her consent (emphasis added), in cases of reorganization of
the Public Prosecutor’s Office leading to the lowering the number of positions of public
prosecutors involving the termination of certain such position. While the secondment under
Articles 81 and 82 appears to be temporary (for a period ‘up to one year’), no such mention is
made under Article 84, which seems to mean that, in this case, the secondment/transfer is not
only compulsory but also permanent. Here again, it is essential to ensure that a possibility to
appeal against such a measure is provided.”
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CDL-AD(2015)003, Final Opinion on the revised draft Law on the public Prosecution Office of Montenegro,
8§46

3.3 IMMUNITIES; CONFLICT OF INTEREST
3.3.1 Immunities

“A prosecutor, like a judge, may not act in a matter where he or she has a personal interest,
and may be subject to certain restrictions aiming to safeguard his or her impartiality and

integrity.

[...] Itis evident that a system where both prosecutor and judge act to the highest standards of
integrity and impartiality presents a greater protection for human rights than a system which
relies on the judge alone.

Therefore, the Commission focuses on methods to limit the risk of improper interference, which
range from conferring independence on a prosecutor, subject to such powers of review,
inspecting or auditing decisions as may be appropriate, to the prohibition of instructions in
individual cases, to procedures requiring any such instructions to be given in writing and made
public. In this connection the existence of appropriate mechanisms to ensure the consistency
and transparency of decision making are of particular importance.

Prosecutors should not benefit from a general immunity, which could even lead to corruption,
but from functional immunity for actions carried out in good faith in pursuance of their duties.

There are various standards on the acceptability of involvement of civil servants in political
matters. A prosecutor should not hold other state offices or perform other state functions, which
would be found inappropriate for judges. Prosecutors should avoid public activities that would
conflict with the principle of their impartiality.”

CDL-AD(2010)040, Report on European Standards as regards the Independence of the Judicial System:
Part Il - the Prosecution Service, 8817, 19, 22, 61-62;

See also CDL-AD(2014)029, Opinion on the Draft amendments to the Law on the State Prosecutorial
Council of Serbia, §833 and 34

“[...] While some protection of prosecutors from arbitrary or abusive process emanating from
another organ such as the police might be desirable, it would be preferable if any limitation on
the power to commence a criminal process was subject to judicial control. [...]"

CDL-AD(2004)038, Opinion on the Draft Law amending the Law of Ukraine on the Office of the Public
Prosecutor, §27

“Article 91 deals with the liability of the prosecutor for damage caused to an injured party ‘in the
proceedings by the state prosecutor as a result of his/her performing of the duties of his/her
prosecutorial office unlawfully, unprofessionally or unconscientiously.” This article makes a
reasonable distinction between wider liability of the State towards the victim (arg. ‘unlawfully,
unprofessionally or unconscientiously’) and more narrow liability of the prosecutor towards the
State which already compensated the victim (arg. ‘deliberately’). This means that the victim has
a wider claim against the State and the State can recover the compensation paid only when the
prosecutor caused the damage deliberately.”

CDL-AD(2014)042, Interim Opinion on the Draft Law on the State Prosecution Office of Montenegro,
§94

“Section 3.5-7 APS provide the Prosecutor General and prosecutors with the same level of
immunity as members of Parliament. Such wide immunity clearly goes too far. [...]"

CDL-AD(2012)008, Opinion on Act CLXIII of 2011 on the Prosecution Service and Act CLXIV of 2011 on the
Status of the Prosecutor General, Prosecutors and other Prosecution Employees and the Prosecution
Career of Hungary, 8§21
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“[...] Under the new provision, criminal investigations as to whether [...] prosecutors have
committed criminal offences in connection or in the course of their duties or in relation to
conduct considered incompatible with the requirements of their status and duties, are to be
carried out through the HSYK’s own inspectors with the approval of the HSYK. As an
alternative, an investigation may be carried out through a [...] prosecutor more senior than
the one who is to be investigated. [...]

Nevertheless, under Article 82, which is in line with Article 159 of the Constitution,
permission of the Minister for Justice (as the Council’s President) is still needed, even if a
proposal by the relevant Chamber of the HSYK is first required. Therefore, consideration
might be given to transferring the competences from the Minister to the HSYK and its
inspectors [...].”

CDL-AD(2011)004, Opinion on the Draft Law on Judges and Prosecutors of Turkey, §883-84

“[...] Procedural immunity has to be lifted by the Prosecutorial Council unless there are
strong indications that false accusations are levelled against the prosecutor in order to exert
pressure.”

CDL-AD(2014)042, Interim Opinion on the Draft Law on the State Prosecution Office of Montenegro,
§93

“Article 88 provides that [...] prosecutors alleged to have committed an offence cannot be
arrested, searched, or interrogated nor can their houses be searched except in cases where
an offender is found committing an offence flagrante delicto. In previous opinions, the Venice
Commission has criticised the exclusion of [...] prosecutors from provisions relating to arrest,
search or interrogation, except in cases where such arrests or other procedures would
interfere directly with the operation of a court of law.”

CDL-AD(2011)004, Opinion on the Draft Law on Judges and Prosecutors of Turkey, §88

“[...] Article 2.l states that the Chamber of Deputies of the Plurinational Legislative
Assembly will be able to bring charges against, among others, judges of the highest courts,
including the Constitutional Court, the State Prosecutor General and the Deputy Prosecutor
General, for offences committed in the exercise of their functions. This provision creates a
direct threat of politicisation of the system by leaving the charge in the hands of the Chamber
of Deputies which, despite having great political legitimacy, is not a judicial body and may
decide not to proceed with a trial for purely political reasons. Clearly, the State Prosecutor
General, the Deputy Prosecutor General and the judges of higher courts must be publicly
accountable for their actions, but a decision to bring or not to bring charges should lie with
the Public Prosecutor’s Office and not with the Executive or Legislative. If the charge were
brought by the Public Prosecutor’s Office, the Chamber of Deputies might exercise a veto
corresponding to its political function and in that case society would be informed about the
whole debate.”

CDL-AD(2011)007, Opinion on the Draft Organic Law of the Public Prosecutor's Office of Bolivia, §13

3.3.1 Conflicts of interest

“A prosecutor, like a judge, may not act in a matter where he or she has a personal interest

[L.T

CDL-AD(2010)040, Report on European Standards as regards the Independence of the Judicial
System: Part Il - the Prosecution Service, 817

“[...] [SJome involvement with the private sector, such as business activities and membership of
certain organisations, will also have the potential to be incompatible with the performance of the
role of public prosecutor [...]".

CDL-AD(2013)025, Joint Opinion on the Draft Law on the Public Prosecutor’s Office of Ukraine, §68




- 37- CDL(2015)027

“[The provision] prevents prosecutors from acting as members of Parliament or of local
authorities, or being members of political parties or engaging in party political activity or
being members of executive or supervision boards of trade associations or other legal
associations established in order to gain a benefit. These appear to the writer to be
appropriate provisions and not to be in conflict with the provisions of paragraph 6 of
Recommendation Rec (2000) 19 of the Committee of Ministers of the Council of Europe.”

CDL-AD(2007)011, Opinion on the Draft Law on the Public Prosecutors Office and the Draft Law on the
Council of Public Prosecutors of "the former Yugoslav Republic of Macedonia”, §52

“[...] Judges and prosecutors may not be members of political parties and those who
become members are deemed to have resigned from the profession. The question of judges
and prosecutors joining political parties is one which is at times controversial and it may be
reasonable in the developmental state of Turkey to impose such a condition.”

CDL-AD(2011)004, Opinion on the Draft Law on Judges and Prosecutors of Turkey, 853

“Prosecutors cannot be involved in any political activity and this is clearly regulated by
Hungarian law which follows European practice. Section 44.1 ASPGPOPEPC states that
‘Prosecutor may not be a member of Parliament, Member of the European Parliament, local
municipality board representative, mayor or state leader.’

Hungarian law contains also anti-corruption rules which are welcome (financial disclosure
rules in Section 44.2 et al. ASPGPOPEPC). As per Section 45 ASPGPOPEPC, prosecutors
may not be the senior officers or members obliged to participate in business associations,
cooperation companies and cooperatives, or the members of the supervisory boards
(members with unlimited liability) of the above mentioned institutions and the members of
individual businesses.”

CDL-AD(2012)008, Opinion on Act CLXIII of 2011 on the Prosecution Service and Act CLXIV of 2011 on
the Status of the Prosecutor General, Prosecutors and other Prosecution Employees and the
Prosecution Career of Hungary, 8§864-65

“This Article has been amended to permit meetings of professional associations of prosecutors
to take place during work time, provided they do not “disturb the process of work™. This appears
to be a reasonable provision.”

CDL-AD(2013)006, Opinion on the Draft amendments to the Law on the Public Prosecution of Serbia, §28

“Article 90.3 of the draft Law would prohibit the judge and prosecutor from membership of
any management or supervisory board of the public or private company or any other legal
entity. This seems very broad and would prohibit membership of any charitable or non-profit
organisation which had legal personality, possibly including even professional
organisations.”

CDL-AD(2014)008, Opinion on the draft Law on the High Judicial and Prosecutorial Council of Bosnia
and Herzegovina, §117

“Furthermore, it seems inconsistent with the essential function of public prosecutors for any
of them to be engaged, as paragraph 4 authorises, in establishing and managing
‘printhouses, social welfare companies, healthcare establishments’ and founding print
media. Indeed it could put them into situations of potential conflict of interest. It would be
more appropriate for these services to be bought in by a regular procurement process and
this paragraph should thus be amended accordingly.[...]"

CDL-AD(2013)025, Joint Opinion on the Draft Law on the Public Prosecutor’s Office of Ukraine, §178

“The situation with regard to remuneration seems to be more complicated. The draft Law
should provide general restrictions on the type of remunerated work that is incompatible with
a [...] prosecutor’s position. Any offer of remunerated work that may lead to or appear to
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lead to improper influence, must be declined. However, receiving remuneration should not
systematically be linked to disciplinary misconduct. For instance, where a litigant is a student
at or involved in work with a university or research institution at which the [...] prosecutor is
engaged in academic work, it would be unreasonable to demand from the [...] prosecutor to
abandon the academic work altogether. However, this may (and in some cases must) lead to
self-recusal and/or a declaration of conflict of interest.

Article 92 of the draft Law requires a [...] prosecutor to seek the opinion of the HIPC on
whether activities he or she intends to undertake are in conflict with his or her duties under
the law. Presumably this should be confined to cases where the [...]r prosecutor has reason
to have at least a doubt about the issue.”

CDL-AD(2014)008, Opinion on the draft Law on the High Judicial and Prosecutorial Council of Bosnia
and Herzegovina, 8895 and 118

“Article 89.3 of the draft Law provides that judges and prosecutors may not be members of
any organisation that discriminates on various grounds, including sex and sexual orientation.
There are various churches and religions which do so discriminate and it is perhaps not
intended to prevent judges and prosecutors being adherents of or practising such religions.”

CDL-AD(2014)008, Opinion on the draft Law on the High Judicial and Prosecutorial Council of Bosnia
and Herzegovina, §115

“Article 93 of the draft Law requires judges and prosecutors to provide an annual financial
report concerning their activities outside their duty as a judge or as a prosecutor. However,
the provision falls short of requiring a judge to declare all of his or her assets. It should be
noted that full asset disclosure has proved a valuable weapon in combating corruption in
other countries.”

CDL-AD(2014)008, Opinion on the draft Law on the High Judicial and Prosecutorial Council of Bosnia
and Herzegovina, §120

3.4 PERFORMANCE ASSESSMENT, DISCIPLINARY LIABILITY AND PROCEEDINGS
3.4.1. Performance assessment and promotions

“Article 43 refers to assessment of the prosecutor. The system requires an assessment
examination every five years. This procedure is somewhat doubtful. It seems that if there is
to be continuing assessment of prosecutors then it should take place on an ongoing basis.
For example, in Ireland there are twice yearly reviews of every prosecutor by a superior
officer and the system is based on a discussion between the employee and the employer
who try to reach agreement on how the employee is performing and what training or further
development are required. This is intended to ensure that problems are identified at an early
stage. It is difficult to justify a system which would allow persons to continue for as long as
five years without pointing out that they were not performing satisfactorily and then would
confront them with a negative assessment. Of course, in Moldova care has to be taken that
a system does not interfere with the proper autonomy of prosecutors. However, it still seems
that it would be appropriate that there be an assessment of the performance of prosecutors
at intervals much closer than five years and that any deficiencies would be referred to and
addressed as soon as they arose rather than waiting for such a long interval.”

CDL-AD(2008)019, Opinion on the draft law on the Public Prosecutors’ service of Moldova, §46

“Article 59 deals with promotion. Subject to regulations approved by the Superior Council,
promotion is decided by superior officers. There is a need for a greater degree of objective
transparency in this process such as recommendation of suitability by an appropriate board.
This needs to be spelled out in the Article. It is not clear who is to appraise ‘professional and
personal achievements’ but it should not be left to the sole discretion of an immediate
superior.”
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CDL-AD(2008)019, Opinion on the draft law on the Public Prosecutors’ service of Moldova, §50

“[...] There is a need for [...] objective transparency in [the] process [of promotion of
prosecutors] such as recommendation of suitability by an appropriate board. [...] [Because] it
should not be left to the sole discretion of an immediate superior.”

CDL-AD(2008)019, Opinion on the draft law on the Public Prosecutors' service of Moldova, 850

“[...] The concept of ‘moral characteristics’ as a criterion for promotion has been removed
from the list and this is to be welcomed. The new list of criteria includes a number of new
matters which include obeying the rules on professional ethics, and the substitution of a
revised performance evaluation and development system in place of the earlier appraisal
system. The new criteria seem on the whole to be more appropriate than the old, and in the
case of prosecutors go some way to implement paragraph 7 of Recommendation
Rec(2000)19”.

CDL-AD(2011)004, Opinion on the Draft Law on Judges and Prosecutors of Turkey, 8§41

“[...] If the [Prosecutorial] Council is to have a role [in evaluations], it would be preferable that
this role be confined to that of oversight with the actual evaluations being carried out by a
technical body. [...]

In the opinion of the Venice Commission, the evaluation commission should be much more
independent of the Council than is proposed. It is difficult to justify why the eminent lawyers
should excluded from this process. The Venice Commission believes, on the contrary, that
the input of some ‘outsiders’ would help to guarantee impartiality and independence. In
addition, the possibility of an appeal against the decisions of the evaluation commission
should be clearly provided.”

CDL-AD(2014)042, Interim Opinion on the Draft Law on the State Prosecution Office of Montenegro,
§883-84

“[...] [T]here is an appeal to a court against erroneous or untrue assessments (Section 52.4
ASPGPOPEPC), which is positive [...].”

CDL-AD(2012)008, Opinion on Act CLXIII of 2011 on the Prosecution Service and Act CLXIV of 2011 on
the Status of the Prosecutor General, Prosecutors and other Prosecution Employees and the
Prosecution Career of Hungary, §864-65

“The need for provisions that introduce an appeal to a court of law should not be limited to
disciplinary sanctions, but should also cover other acts that have negative effects on the
status or the activities of judges, for instance: denial of a promotion, adding (negative)
comments to files, class allocation, changes of location etc. This might be provided for in
other regulations of Turkish law. In a state where the rule of law applies, there is a need for
provisions on legal remedies to courts of law in such cases.”

CDL-AD(2011)004, Opinion on the Draft Law on Judges and Prosecutors of Turkey, 8§76

“The possible cases of dismissal covered in Article 18 raise a problem in paragraph 6, which
provides that dismissal may be the outcome of ‘receiving a definitive report of 'unsatisfactory'
for the post in question following the performance assessment for public prosecutors’. This is
a factor which should be regulated with greater precision to prevent it becoming a route for
undue interference and impartiality. The competent authority should be specified, together
with the circumstances in which these grounds may be applied. Otherwise the paragraph
should be deleted.”

CDL-AD(2011)007, Opinion on the Draft Organic Law of the Public Prosecutor’s Office of Bolivia, §31

“As an objective basis for disciplinary action, a performance evaluation system should be
introduced in the Law. Such a system should provide for objective criteria for evaluation and
include necessary guarantees for appeals against negative evaluations.”
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CDL-AD(2013)025, Joint Opinion on the Draft Law on the Public Prosecutor’s Office of Ukraine, §127

“Some of proposed sub-criteria, in particular the quantitative ones (see Article 77), would need
careful consideration, to ensure that measuring quantity of work will not be done merely by
counting cases without due regard to their weight. The number of ‘convicting’ judgments should
in no circumstances be a criterion. No prosecutor should have a personal interest in securing a
conviction. Certainly, if a prosecutor has an unusually high number of acquittals it is reasonable
to ask why this is the case; yet, it is not appropriate to measure this as a criterion either of
quality or quantity of work without any further enquiry.

Similarly, success on appeal should not be a criterion. While it is reasonable to examine the
track record of any prosecutor whose ‘results’ diverge more than 20% from the average, the
evaluator must remain open to considering possible explanations likely to justify these figures.

As regards the practice of assessing the quality of work by examining random cases, this
seems a reasonable approach, as is the practice of inviting the person evaluated to put forward
examples of good work he or she has done.

[...] It is recommended however that the provisions draft law be reviewed to clearly specify that
the case-load of heads of prosecution offices as well as their evaluation criteria should
adequately take into account their managerial tasks.”

CDL-AD(2014)042, Interim Opinion on the Draft Law on the State Prosecution Office of Montenegro,
§886-88 and 91

“In addition, since the decision assessing the performance of a judge is to be made by the
President of the court, it would be desirable that the President of the court not have the sole
decision in this matter. Cases where Presidents of courts abuse their position with regard to
ordinary judges are not unknown in many countries. A similar point may be made about the
power of the Chief Prosecutor to assess the performance of all the subordinate prosecutors.
There is, however, an appeal to the relevant sub-council.”

CDL-AD(2014)008, Opinion on the draft Law on the High Judicial and Prosecutorial Council of Bosnia
and Herzegovina, §84

3.4.2 Grounds for disciplinary liability and sanctions

“[...] [T]here should be personal liability on prosecutors only if they have acted in bad faith or in
some very improper manner, such, for example, as taking decisions while under the influence
of alcohol or drugs.”

CDL-AD(2008)019, Opinion on the draft law on the Public Prosecutors’ service of Moldova, 8§53

“[...] The grounds for dismissal should be stated in the Constitution, eg stated misbehaviour or
incapacity. [...]”

CDL(1995)073rev, Opinion on the Regulatory concept of the Constitution of the Hungarian Republic,
chapter 11, p.7

“Article 62 deals with disciplinary violations. Some of these provisions are somewhat vague
and potentially dangerous and could perhaps be used to undermine a prosecutor or to
control him. Criterion (b) referring to unequal interpretation or application of legislation is
particularly dangerous. This seems to be capable of being applied in a very subjective
manner. There is a need to distinguish between failure to work and the more subjective
assessment of the quality of decisions which are made. If the latter is to be second-guessed
unless in a severe case where decisions are patently insupportable then there is a problem
with the autonomy of the individual concerned.”

CDL-AD(2008)019, Opinion on the draft law on the Public Prosecutors’ service of Moldova, §52
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“[...] Persons who leave their posts without permission or excuse for more than 10 days or
who do not attend work for a total of 30 days in the year are deemed to have resigned from
the profession. There does not seem to be any exception in this last provision made for
persons who are ill and this should be remedied.”

CDL-AD(2011)004, Opinion on the Draft Law on Judges and Prosecutors of Turkey, §848-49

“Article 64 provides that the cutting of salary relates to unauthorised absence. Condemnation
is a written notification indicating a fault and can be imposed for conduct harming respect
and trust for the official position, discrediting the service by dressing in an inappropriate
manner, using state owned instruments for private purposes, ill-treatment towards
colleagues and other persons. The risk of abusing disciplinary power has been reduced by
the fact that the final decision on disciplinary sanction is now made by the HSYK, but such a
risk still remains. It is therefore highly recommended that the regulations on disciplinary
sanctions be revised in order to reduce the reasons for such sanctions, to secure
proportionality and to limit disciplinary sanctions to severe violations of the duties of [...] a
prosecutor.”

CDL-AD(2011)004, Opinion on the Draft Law on Judges and Prosecutors of Turkey, §63

‘It seems that causing a perception of something rather than actually doing it are not
appropriate criteria for carrying out a serious sanction on a [...] prosecutor. A perception may
be entirely wrong and it should be necessary to prove that the [...] prosecutor has engaged
in misconduct rather than that some persons think he or she might have done. This is carried
to extremes in Article 68(e) which permits a change of location where a judge is deemed to
have:

‘caused a perception that he has been involved in bribery or extortion even though no

material evidence is obtained.”

CDL-AD(2011)004, Opinion on the Draft Law on Judges and Prosecutors of Turkey, §71

“[...] [Allthough the specificity of the service might warrant dismissal for almost any offence,
this would perhaps be disproportionate in the case of minor administrative offences (e.g.,
with respect to motoring) [...].”

CDL-AD(2013)025, Joint Opinion on the Draft Law on the Public Prosecutor’s Office of Ukraine, §137

“In relation to the commission of a criminal offence conviction for an offence followed by
imprisonment for at least six months is grounds for dismissal. This is a clear provision and there
is no difficulty implementing it. However, there seems to be a somewhat lenient approach to
prison sentences. It should be taken into account that in many states normally any kind of
prison sentence means that a prosecutor is no longer qualified as a prosecutor. This is quite
important to protect the reputation of the whole prosecution service [...].”

CDL-AD(2007)011, Opinion on the Draft Law on the Public Prosecutors Office and the Draft Law on the
Council of Public Prosecutors of "the former Yugoslav Republic of Macedonia”, 856

“Article 66 is concerned with the suspension of a public prosecutor's powers when on
secondment or in the course of a pre-trial investigation or judicial proceedings, pursuant to
Articles 155-158 of the Criminal Procedure Code, and is appropriate. However, it would be
clearer if the relevant Articles of the Criminal Procedure Code were specifically stated in
paragraph 1.2. Furthermore, it should be made clear that the suspension is of the
prosecutor’s powers but not of his or her salary or material or social support.”

CDL-AD(2013)025, Joint Opinion on the Draft Law on the Public Prosecutor’s Office of Ukraine, §153

“In Section 87.3 ASPGPOPEPC the prosecutor is entitled to a salary of an amount that is equal
to the total of his/her basic salary and regular supplements for the duration of suspension. Fifty
per cent of this amount may be withheld until the termination of suspension. There are no
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criteria when 50 per cent of the salary can be retained. This could be used to put pressure on
the prosecutor. Discretion should be removed in this case.”

CDL-AD(2012)008, Opinion on Act CLXIII of 2011 on the Prosecution Service and Act CLXIV of 2011 on the
Status of the Prosecutor General, Prosecutors and other Prosecution Employees and the Prosecution
Career of Hungary, §79

“Article 44 should explicitly rule out that an acquittal of a person accused by a prosecutor
can result in disciplinary proceedings against the prosecutor unless the charges were
brought due to gross negligence or maliciously. It seems that because of fear of
performance indicators and of disciplinary proceedings prosecutors exert pressure on the
judges to avoid acquittals. Currently prosecutors seem to feel obliged to win all cases lest
they face disciplinary action. In a democratic system under the rule of law, prosecutors are
parties subject to the principle of the equality of arms and necessarily lose cases without this
resulting in disciplinary action against them.”

CDL-AD(2013)025, Joint Opinion on the Draft Law on the Public Prosecutor’s Office of Ukraine, §128

“Article 50 is concerned with the disciplinary sanctions that may be applied against a public
prosecutor and these are appropriate. However, paragraph 1 stipulates that these sanctions
may not be applied against the Prosecutor General. This may be appropriate given the wide
discretion over his or her removal but this stipulation still leaves it unclear as to whether
disciplinary proceedings can nonetheless be instituted against the Prosecutor General, albeit
without the possibility of imposing any sanctions. This uncertainty arises because the
applicability of Articles 44-49 to the Prosecutor General is not explicitly excluded. There is
thus a need to clarify the disciplinary liability of the Prosecutor General.”

CDL-AD(2013)025, Joint Opinion on the Draft Law on the Public Prosecutor’s Office of Ukraine, §137

“[...] The sanction of a 20% cut in salary for a period of three months for a minor disciplinary
offence (Article 98) seems disproportionate.”

CDL-AD(2014)042, Interim Opinion on the Draft Law on the State Prosecution Office of Montenegro,
8§95

“According to the Article 95.1.e, the term of office of a judge or a prosecutor shall cease ‘if
he/she was sentenced to prison by a final verdict’. Criminal conviction may not necessarily
result in a prison sentence, however, the conviction, in most cases, should lead to the
termination of office.”

CDL-AD(2014)008, Opinion on the draft Law on the High Judicial and Prosecutorial Council of Bosnia
and Herzegovina, §122

3.4.3 Disciplinary proceedings®

“[...] A body whose membership would command public trust should investigate allegations of
misbehaviour or incapacity and, if it finds the allegation proved, make a recommendation of
dismissal if it considers that dismissal is justified. The body, for example, might be of similar
composition to the nominating body described in paragraph 5 above or consist of the remaining
members of the National Jurisdiction Council. Alternatively the body might consist of three
judges appointed by the presidents of their courts. It would be advisable not to involve the
Constitutional Court in the investigation or the dismissal procedure because it is not unlikely
that there might subsequently be a legal challenge in that court to the affair, whatever its
outcome. Whatever body is selected it is probably better that it be comprised of ex officio
members rather than be appointed ad hoc, in order to avoid suggestions that its members have
been chosen so as to obtain a particular result. [...]”

% On this topic see also Chapter 4.2.3 below on the procedures before the prosecutorial council
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CDL(1995)073rev, Opinion on the Regulatory concept of the Constitution of the Hungarian Republic,
chapter 11, p.7

“[...] [t would be preferable that disciplinary decisions be made by a small body none of whose
members is also on the Prosecutorial Council, and which would contain an element of
independent outside participation. Should the proposed scheme be maintained, it would be
advisable to specify, in line with Article 136 of the Constitution (stressing the autonomy of the
state prosecution), that the Chair of the Prosecutorial Council entrusted with disciplinary
decisions, as well as the Chair of the Disciplinary panel, must be lay members, not state
prosecutor members [...]”

CDL-AD(2014)042, Interim Opinion on the Draft Law on the State Prosecution Office of Montenegro,
§100

‘In the case of prosecutors other than the Public Prosecutor of the Republic decisions on
dismissal are taken by the Council of Public Prosecutor. [...] Again, there are no provisions
relating to the right of a prosecutor to appear before the council and make a defence or to know
in advance the case to be made.”

CDL-AD(2007)011, Opinion on the Draft Law on the Public Prosecutors Office and the Draft Law on the
Council of Public Prosecutors of "the former Yugoslav Republic of Macedonia”, §61

“Articles 152 et seq establish [specific bodies] within the Public Prosecutor’s Office to deal with
disciplinary proceedings. Due to their complexity, they risk to be over-burdened, something that
should be simplified. The right to a fair hearing and access to an independent judge who will
supervise the trial must not be infringed. It would therefore be advisable not to establish special
courts for this purpose as these may lead to inequitable results both for the victim/private party
through possible corporatism and for the prosecutor.”

CDL-AD(2011)007, Opinion on the Draft Organic Law of the Public Prosecutor’s Office of Bolivia, 8§53

“[...] However, disciplinary measures should not be decided by the superior who is thus both
accuser and judge, like in an inquisitorial system. Some form of prosecutorial council would be
more appropriate for deciding disciplinary cases.”

CDL-AD(2012)008, Opinion on Act CLXIIl of 2011 on the Prosecution Service and Act CLXIV of 2011 on the
Status of the Prosecutor General, Prosecutors and other Prosecution Employees and the Prosecution
Career of Hungary, 8§77

“[...] [Slince a [disciplinary] complaint may be initiated by a person who is a member of the
Council or represented on the Council, there should be a provision excluding such a person
from participating in the ensuing proceedings.”

CDL-AD(2014)042, Interim Opinion on the Draft Law on the State Prosecution Office of Montenegro,
8§96

“[...] If a member of the Superior Council of Prosecutors has initiated the proposal [for
disciplinary proceedings] then clearly that person should not vote on the proposal or take
part in the decision made by the Superior Council. However, the present text does allow him
or her to vote [...] and it seems that this would be the case even for the person accused. It is
important to ensure that people who can initiate disciplinary proceedings do not themselves
participate in making the decision as it is necessary that such decisions are made by a fair
and impartial tribunal even though there is an appeal to the Superior Council and thereafter
to the courts.”

CDL-AD(2008)019, Opinion on the draft law on the Public Prosecutors’ service of Moldova, §66

“[...] Article 65.6 of the draft Law sets out that in proceedings against judges, the
commissions should be composed of judges, while in proceedings against prosecutors, it
shall consist of prosecutors — this solution is to be welcomed. [...]”
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CDL-AD(2014)008, Opinion on the draft Law on the High Judicial and Prosecutorial Council of Bosnia
and Herzegovina, 8§95

“[...] [Slince the disciplinary plaintiff is elected after obtaining the opinion of the session of
the Supreme State Prosecution Office, among its prosecutors, one may wonder how
objective the disciplinary plaintiff is likely to be where the complainant is the Supreme State
Prosecutor. An alternative may be, to ensure complete autonomy and independence to the
‘disciplinary plaintiff’, that she/he be not a state prosecutor of the Supreme State Prosecution
Office and be not elected ‘after obtaining the opinion of the session of the Supreme State

Prosecution Office’.

CDL-AD(2014)042, Interim Opinion on the Draft Law on the State Prosecution Office of Montenegro,
§99

“The new proposal in Article 112 is that the Disciplinary Prosecutor should be a judge
appointed by the Prosecutorial Council on a proposal of the President of the Supreme Court.
While one can see merit in such a solution, it would be desirable to make it clear that the
appointee will not act in a judicial capacity while exercising the function of Disciplinary
Prosecutor. An alternative, to avoid that disciplinary investigations against public prosecutors
be conducted by a judge and that the President of the Supreme Court be involved, would be
that the disciplinary prosecutor be appointed by the Prosecutorial Council from among
gualified lawyers, with the same requirements of the lay members of the Council. This would
give increased autonomy and independence to the disciplinary investigations, which is of
particular importance both for the public prosecutors and the general public.

As regards the Disciplinary Committee, it is welcome that Article 114 now provides that the
president of the Committee must be a lawyer member of the Prosecutorial Council [...]. The
new provision enhances the credibility and democratic legitimation of the disciplinary
procedure while at the same times minimising the risk that the objectivity of the process is
questioned. Under the draft, however, the members of the Committee are appointed on the
nomination of the Supreme Public Prosecutor (in the capacity of President of the Council).
For the reasons explained above, this remains a problematic solution and should be
reconsidered.

The new paragraph 3 of Article 114 provides that the Supreme Public Prosecutor shall not
be a member of the Disciplinary Committee. [...] [t]his appears to be a desirable provision

[.]”

CDL-AD(2015)003, Final Opinion on the revised draft Law on the public Prosecution Office of
Montenegro, §852- 54

‘In disciplinary cases, including of course the removal of prosecutors, the prosecutor
concerned should also have a right to be heard in adversarial proceedings. [...]”

CDL-AD(2010)040, Report on European Standards as regards the Independence of the Judicial System:
Part Il - the Prosecution Service, 852

“Furthermore, consideration should be given to the inclusion of a power in this provision to
suspend a public prosecutor pending the outcome of disciplinary proceedings. This is an
important element of international standards on the investigation of serious human rights
violations.”

CDL-AD(2013)025, Joint Opinion on the Draft Law on the Public Prosecutor’s Office of Ukraine, §133

“Article 71 [...] provides for the right of a [...] prosecutor to defend himself or herself in
disciplinary cases. The Article requires that the [...] prosecutor be informed in a way which
includes separately and clearly the actions attributed to him or her, the subject matter of the
investigation and the place, time and aspects of the actions which are alleged to have
occurred. The [...] prosecutor has the right to require the testimony of the witness and the
collection of evidence in his or her favour. They have the right to examine the files in person
or through their legal representatives and to receive copies and may also defend themselves
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orally or in writing before the HSYK or via their legal representatives. These provisions seem
clear and appropriate and the amendment is a considerable improvement to the text. The
right of defence will be regulated in a more detailed manner, increasing the protection of the
[prosecutor] concerned. Nevertheless, such procedural safeguards in the disciplinary
proceeding are not a sufficient substitute for legal remedies against decisions which interfere
with subjective rights [of prosecutors] and the absence of any right of appeal to a court of law
is a serious defect in the draft Law.”

CDL-AD(2011)004, Opinion on the Draft Law on Judges and Prosecutors of Turkey, 8§75

“The Draft Law should also be amended to include a provision that allows a challenge to the
member of the agency performing disciplinary proceedings and his or her recusal in cases
when there are reasons for doubts concerning his or her impartiality.

There is also a need to clarify the point of the provision made in paragraph 6 specifying the
non-disclosure of any dissenting opinions as these could be important for the exercise of the
right of appeal under Article 51. Insofar as a public prosecutor does not have access to them
for this purpose, the provision should be amended accordingly.”

CDL-AD(2013)025, Joint Opinion on the Draft Law on the Public Prosecutor’s Office of Ukraine, §§135 and
136

“[...] Given the power of the disciplinary commissions to dismiss a [...] prosecutor, an appeal
to a court of law would be essential, at least for cases where a serious penalty was
imposed.”

CDL-AD(2014)008, Opinion on the draft Law on the High Judicial and Prosecutorial Council of Bosnia
and Herzegovina, 8110

“This Article provides for the right of the prosecutor, subject to disciplinary sanction, to appeal to
the Administrative Court. However, the basis for the exercise of this right is not clear. Is it a right
to a rehearing — which is preferable - or is it purely procedural review?”

CDL-AD(2013)006, Opinion on the Draft amendments to the Law on the Public Prosecution of Serbia, §38

“Furthermore there is a need to clarify whether or not the power [of the disciplinary body] to
interrogate individuals is governed by the privilege against self-incrimination and, insofar as
it is not, the protection afforded by this privilege needs to be extended to any such
interrogation.”

CDL-AD(2013)025, Joint Opinion on the Draft Law on the Public Prosecutor’s Office of Ukraine, §171

“[...] [T]here would appear to be no inherent objection to certain categories of persons being
tried by a specially constituted court, since the use of military tribunals to try persons in the
military or of a country’s cassation court to try government ministers has never been
suggested by the European Court of Human Rights to be contrary to the right to be tried by
an independent and impartial tribunal established by law, although it has found their use to
try civilians to be generally unacceptable [...].”

CDL-AD(2010)041, Opinion on the Draft Law amending the Law on Judicial Power and the Draft Law
amending the Criminal Procedure Code of Bulgaria, §20
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V. PROSECUTORIAL COUNCIL

“While a number of countries have established prosecutorial councils, there is no uniform
standard binding on all European states for such councils

The Venice Commission believes that these councils, where they exist, are an appropriate
structure to ensure the transparency and protection of lower-ranked prosecutors, by providing
valuable input in the appointment and disciplinary processes.”

CDL-AD(2014)029, Opinion on the Draft amendments to the Law on the State Prosecutorial Council of
Serbia, 8813 and 14

“Very little work has been done to lay down international standards in relation to Prosecutorial
Councils, unlike the situation with regard to Judicial Councils. While it is tempting to apply the
standards relating to the latter to Prosecutorial Councils, there are some differences between
the judiciary and the prosecution which are significant for the organisation of their respective
councils.”

CDL-AD(2014)042, Interim Opinion on the Draft Law on the State Prosecution Office of Montenegro, §37

4.1 FUNCTIONS AND POWERS OF THE PROSECUTORIAL COUNCIL

“[The function of tlhe Prosecutorial Council is [...] ‘t0 ensure the independence of state
prosecutorial service and state prosecutors’. Its function should also be to oversee that
prosecutorial activity be performed according to the principle of legality.

[...] [All members of the prosecutorial council [are] elected and dismissed by the parliament.
No qualified majority is required. This [...] leaves the Council in the hands of the parliament
majority; this, coupled with the appointment and dismissal of all prosecutors by parliament with
no qualified majority, makes the prosecutorial system [...] too vulnerable to political pressure
and jeopardises the possibility for the prosecutorial functions to be carried out in an
independent manner according to the principle of legality.”

CDL-AD(2007)047, Opinion on the Constitution of Montenegro, §§110-111

“[...] [T]he ambition should be that as much competence as possible in relation to appointment
and removal issues should rest with the Prosecutorial Council rather than the Parliament since
this would, on balance, appear at least to limit the practical risks of undue political influence on
these matters. [...]”

CDL-AD(2008)005, Opinion on the Draft Amendments to the Law on the State Prosecutor of Montenegro,
§32

“Article 74 regulates the functions of the National Council for the Public Prosecutor’s Office,
but none of them allow it to issue compulsory decisions (in this draft Law, the Council
appears to be a simple consultative body on prosecution policy and does not possess any
competence for appointing or for disciplinary measures). In this way, the institution is
deprived of the ability to prevent both internal and external influences from affecting sensitive
subjects such as access to and performance of the prosecutorial function.”

CDL-AD(2011)007, Opinion on the Draft Organic Law of the Public Prosecutor’s Office of Bolivia, §44

“Article 75 deals with the status of the Qualifications and Disciplinary Commissions.
However, its structure suggests that these Commissions are regarded as something merely
auxiliary to the Public Prosecution Service rather than the key element in its regulation and
selfgovernance. In this connection, it is particularly surprising that these Commissions -
unlike, for example, the National Prosecution Academy of Ukraine - do not have the status
and other attributes of a legal entity. Moreover, no separate budgetary arrangements have
been made for the Qualifications and Disciplinary Commission and the absence of these will
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necessarily undermine their independence. It would, therefore, be appropriate to amend this
provision to rectify these omissions and thereby underline the importance of the role that is
to be played by these Commissions.”

CDL-AD(2013)025, Joint Opinion on the Draft Law on the Public Prosecutor’s Office of Ukraine, §161

“The work of the HJPC should be as transparent as possible; it should be accountable to the
public through widely disseminated reports and information. The duty to inform may also
include an obligation to submit the report to the Parliamentary Assembly about the state of
affairs in the judiciary or prosecution service. However, this should not be transformed into a
formal accountability of the HIPC to the legislative or executive branches of power.

In this respect, Article 25.3 is clearly problematic as it stipulates where reports receive a
negative assessment, the Parliamentary Assembly ‘may remove the Presidency or a
member of the Presidency from the Council.” This provision should be deleted. On the other
hand, it should be a right, not a duty of the President of the HJPC to attend the
Parliamentary Assembly’s session and/or engage in the discussion of the report.”

CDL-AD(2014)008, Opinion on the draft Law on the High Judicial and Prosecutorial Council of Bosnia
and Herzegovina, §871-72

4.2 COMPOSITION OF THE PROSECUTORIAL COUNCIL AND THE STATUS OF ITS
MEMBERS

4.2.1 Election/appointment of the members of the prosecutorial council

“[...] There is no European standard to the effect that members of a prosecutorial council
cannot be elected by parliament. [...]

This position has not prevented the Venice Commission from subsequently questioning
legislation providing parliament with very significant powers as to electing members of a
prosecutorial council. [...]”

CDL-AD(2014)029, Opinion on the Draft amendments to the Law on the State Prosecutorial Council of
Serbia, 8843 and 44

“It is recommended that a substantial element or a majority of the members of the HJPC be
elected by their peers and, in order to provide for democratic legitimacy of the HIPC, other
members be elected by the Parliamentary Assembly among persons with appropriate
qualifications. [...]”

CDL-AD(2014)008, Opinion on the draft Law on the High Judicial and Prosecutorial Council of Bosnia
and Herzegovina, 845

“[...] [The] prosecutorial council [...] cannot be an instrument of pure self-government but
[should derive] its own democratic legitimacy from the election of at least a part of its members
by Parliament.”

CDL-AD(2010)040, Report on European Standards as regards the Independence of the Judicial System:
Part Il - the Prosecution Service, 8§41

“The 2004 Law created the HJPC as a single and uniform body. Although this is not entirely
unusual, ideally the two professions — judges and prosecutors — should be represented by
separate bodies. For this reason the initial structure of the HJIPC had been criticised and it
was recommended that it be sub-divided into two sub-councils.

However, if both professions are to be represented in a same structure, that structure must
provide a clear separation between the two professions. [...]”

CDL-AD(2014)008, Opinion on the draft Law on the High Judicial and Prosecutorial Council of Bosnia
and Herzegovina, §858-59
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“The composition of the National Council for the Public Prosecutor's Office, which is
regulated in Article 72, also presents problems. It is currently composed exclusively of
prosecutors. The President is the State Prosecutor General, followed by the departmental
prosecutors and subject prosecutors; the only non-prosecutor member is the Director of the
Disciplinary Proceedings.

The Venice Commission has compared many systems and has always considered that
where such a type of council exists — its establishment is not an obligation - it should be
composed not only of prosecutors but also of other actors such as lawyers or legal
academics from appropriate branches of law. The composition of the National Council for the
Public Prosecutor’s Office should not grant unduly large internal powers to the public
prosecutors, which would prevent them from being publicly accountable and their actions
should be transparent.”

CDL-AD(2011)007, Opinion on the Draft Organic Law of the Public Prosecutor’s Office of Bolivia, §§42-43

“[...] [A]ll members of the prosecutorial council are appointed and dismissed by parliament with
no qualified majority. The prosecutorial system [...] is therefore totally under the control of the
ruling party or parties: [t]his is not in conformity with European standards.”

CDL-AD(2007)047, Opinion on the Constitution of Montenegro, §104;
See also CDL-AD(2008)005, Opinion on the Draft Amendments to the Law on the State Prosecutor of
Montenegro, 8§13

“In addition, an anti-deadlock mechanism should be foreseen for the election of the eminent
lawyers, e.g. a three-fiftth majority for subsequent voting, as provided for in Article 91 of the
Constitution for the election of the lay members of the Judicial Council, or the proposal of a
higher number of candidates and the election with the absolute majority of the components of
the Parliament, or the election by Parliament using a proportional system, or to transfer of the
power to elect to university faculties and lawyers’ representatives.”

CDL-AD(2014)042, Interim Opinion on the Draft Law on the State Prosecution Office of Montenegro, §49;
See also CDL-AD(2015)003, Final Opinion on the revised draft Law on the public Prosecution Office of
Montenegro, §23

“[...] The balance proposed for the Council, in which prosecutors have a slight majority but
which contains a significant minority of eminent lawyers also seems appropriate. It is also
welcome that the power to appoint half of the members of the Prosecutorial Council be given to
different bodies: it helps to avoid a corporatist management of the prosecution service and can
provide a democratic legitimacy to it. Furthermore, it is wise that the Minister of Justice should
not him- or herself be a member but it is reasonable that an official of that Ministry should
participate. One may wonder however whether ten members, in addition to the president, are
not too many, since there are reportedly only 140 state prosecutors in Montenegro.”

CDL-AD(2014)042, Interim Opinion on the Draft Law on the State Prosecution Office of Montenegro, 838

“[...] [I]n the particular context of BiH, involving the legislative power in the election of the
members of the HIPC will lead to a highly politicised process where the merits of the
individual nominees are unlikely to have any significant effect on the outcome.”

CDL-AD(2014)008, Opinion on the draft Law on the High Judicial and Prosecutorial Council of Bosnia
and Herzegovina, §44

“Article 18 still provides that, out of the five public prosecutor members elected by the
Prosecutorial Conference, only one is elected from among basic Public Prosecutor’s Offices,
while four are elected from among public prosecutors belonging to the Supreme, Special and
High Public Prosecutor’s Offices. To ensure a proportional and fair representation of all
levels of the prosecution service, at least two members should be elected from among Basic
Public Prosecutor’s Offices, taking also into account that the Supreme Public Prosecutor is
ex officio the President of the Prosecutorial Council.[...]"
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CDL-AD(2015)003, Final Opinion on the revised draft Law on the public Prosecution Office of
Montenegro, §21

“Unlike the current composition of the [High Judicial and Prosecutorial Council], the draft
Law provides that the HIPC shall not include members of the professional legal community
(currently elected by the Bar Associations). The Venice Commission has, in its 2012 Opinion
on legal certainty and the independence of the judiciary in BiH, questioned the wisdom of
having judges, prosecutors, and legal professionals present in the HIPC, an institution which
both determines the criteria for the appointment of judges and prosecutors and then carries
out this appointment itself. However, instead of excluding legal professionals altogether,
consideration might be given to adding members on behalf of the professional community,
which would not excessively broaden the size of the HJPC, while ensuring the
representation of the users of the judicial system.”

CDL-AD(2014)008, Opinion on the draft Law on the High Judicial and Prosecutorial Council of Bosnia
and Herzegovina, 831

“[...] [T]he right to appoint a member of the [Prosecutorial] Council should remain with the
Protector of Human Rights [i.e. the ombudsman] or at least the President of Montenegro
should be obliged to consult with the Protector before making his or her proposal. As for
qualifications, relevant human rights experience should be a criterion.”

CDL-AD(2008)005, Opinion on the Draft Amendments to the Law on the State Prosecutor of
Montenegro, 8§53

“This amendment introduces specific criteria concerning professional knowledge etc. for the
appointment of prosecutors and their deputies. Even more detailed criteria shall be laid down
by the Prosecutorial Council.

The amendment should be welcomed especially in the light of the strong political influence
on appointments of prosecutors [...]. Thus, the amendment underlines that the criteria must
be linked strictly to professional knowledge and qualifications. Furthermore, the wording
appears to be sufficiently broad in order not to preclude any relevant criteria.”

CDL-AD(2008)005, Opinion on the Draft Amendments to the Law on the State Prosecutor of
Montenegro, §838-39

“It is envisaged in Article 18 that there should be a four year term of office for the Council. This
is a reasonable period. Members can be re-elected provided that at least four years have
expired since their previous term of office (Article 25). This seems a reasonable provision as it
would be undesirable for persons to remain on the Council for too long a period.”

CDL-AD(2014)042, Interim Opinion on the Draft Law on the State Prosecution Office of Montenegro, §40

“Where it exists, the composition of a Prosecutorial Council should include prosecutors from all
levels but also other actors like lawyers or legal academics. If members of such a council were
elected by Parliament, preferably this should be done by qualified majority. If prosecutorial and
judicial councils are a single body, it should be ensured that judges and prosecutors cannot
outvote the other group in each others’ appointment and disciplinary proceedings [...]. [...]”

CDL-AD(2010)040, Report on European Standards as regards the Independence of the Judicial System:
Part Il - the Prosecution Service, 866

“[...] The draft Law indicates that the composition of the HIPC needs to reflect the ethnical
composition of BiH, with at least six members of each of the Constituent Peoples and an
appropriate number of members from among Others. Equal gender representation should
also be ensured. These requirements were already present in the 2004 Law, but at the time,
no numbers were given, the Law simply spoke of ‘general representativeness’ (Article
4.4).The need to have at least six representatives of each Constituent People, together with
the requirement of the gender equality, may make the selection of appropriate members very
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difficult and inflexible (see below and Sections D and F). In addition, the Venice Commission
has already stated in its Opinion on the Constitutional Situation in Boshia and Herzegovina
and the powers of the High Representative (CDL-AD(2005)004), that the judiciary should not
be organised along ethnic lines.

In addition, in a country of the size of BiH, using a requirement for a certain ethnic
composition for the HIPC will make it very difficult in practice to also meet the requirement of
ensuring an equal representation of the sexes. The Venice Commission strongly supports
policies aimed to ensure gender balance in public institutions and believes they should be
welcomed and that all efforts in this direction should be praised. However, an inflexible legal
provision setting a quota along ethnic and gender lines over those of professional
competence - taking the country’s size and population into account - may undermine the
effective functioning of the system.

Article 1X.3 of the Constitution of Bosnia and Herzegovina, which stipulates that ‘Officials
appointed to positions in the institutions of Bosnia and Herzegovina shall be generally
representative of the peoples of Bosnia and Herzegovina’, does not refer to exact quotas,
but refers instead to a general representation of the peoples of Bosnia and Herzegovina.
The same wording appeared in the previous version of the draft Law and, in the given
circumstances, it would be preferable to revert back to that version.”

CDL-AD(2014)008, Opinion on the draft Law on the High Judicial and Prosecutorial Council of Bosnia
and Herzegovina, §832, 35 and 36

“So far as concerns the election of the other members, the two members from the General
Prosecutor’s office and the six members from the territorial and specialized prosecutors’
offices, it is not stipulated whether these are elected separately by their own offices or all
together in a general meeting of prosecutors. Presumably, however, the latter would not
work since the larger offices would be in a position to outvote the smaller.”

CDL-AD(2008)019, Opinion on the draft law on the Public Prosecutors’ service of Moldova, §60

“[...] [IIn most countries, members of judicial councils are elected for a rather short period of
time (three years in the Netherlands, six years in ‘the former Yugoslav Republic of
Macedonia’ etc.). In some countries, members of the judicial council have life tenure
(Canada, Cyprus etc.) or the length of the term corresponds to that of the primary office of
the member. All these solutions are legitimate.”

CDL-AD(2014)008, Opinion on the draft Law on the High Judicial and Prosecutorial Council of Bosnia
and Herzegovina, 8§49

“[...] [I]t seems [...] that a person can be removed from the HIPC for immoral behaviour.
This seems to be imprecise and therefore unsatisfactory from the standpoint of legal
standards.

Disqualification may be linked to a criminal or a disciplinary offense. Membership may also
be suspended where the member's status as a judge or prosecutor is suspended, for
instance due to an on-going criminal investigation or for other reasons under the law.

In addition, the decision on cessation has been transferred from the HJPC to the
Parliamentary Assembly. This decision does not seem to require a qualified majority. When
taken together with the very vague drafting of certain of the situations (if a member fails to
perform duties in a proper, effective or impartial manner; when the member commits an act
due to which he or she no longer merits to perform the duties on the Council; etc.), this may
lead to politicisation — or the impression of politicisation — of the activities of the HIPC,
whose members depend on the Parliamentary Assembly not only for their election, but also
when exercising their mandate.
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The inability of the HIPC member to perform functions should indeed result in dismissal,
even if this was caused by objective reasons. However, the period of time he or she is
absent should be taken into account: a minimum period of time must be clearly defined after
which the dismissal of the member may be sought.”

CDL-AD(2014)008, Opinion on the draft Law on the High Judicial and Prosecutorial Council of Bosnia
and Herzegovina, §851-53 and 55

“Furthermore, elected members of the SPC may be dismissed by the National Assembly (even
if on proposal by the SPC in the case of public prosecutors or deputy public prosecutors, by the
Bar Association for lawyers, by deans of faculties of law for professors). This role of the
National Assembly could easily lead to the politicisation of the work of the SPC as its decisions
are not strictly based on objective grounds. The danger of politicisation in this situation is clear
when compared to a system of an independent Prosecution Service, but it is even more
pronounced than in the case of a Prosecution Service that comes under the Executive (where
the decisions on dismissal made by a minister — or other state official — and the political
accountability of the minister are, in principle, separate from each other).

There is an additional factor that increases the danger of politicisation: the proposed vote of
confidence in the dismissal procedure. A vote of confidence has its place in the political sphere
and is a tool that should only apply in the political decision-making process. [...]

A vote of confidence should be seen as specific to political institutions and is not suited for
institutions such as the SPC. The members of the SPC are elected for a fixed term and their
mandates should only end at the expiration of this term, on retirement, on resignation or death,
or on their dismissal for disciplinary reasons (see comments under Chapter V below). The
Venice Commission therefore strongly recommends that the amendment to Article 9a on the
suspension of office due to a vote of confidence not be kept.”

CDL-AD(2014)029, Opinion on the Draft amendments to the Law on the State Prosecutorial Council of
Serbia, 8827, 28 and 38

4.2.2 Election/appointment of the President of the prosecutorial council. Other bodies of
the council

“The election of the chairman by of the Council by its members is welcomed (Article 85).”

CDL-AD(2008)019, Opinion on the draft law on the Public Prosecutors’ service of Moldova, §62

“[...]1[T]here are no common European standards on who should preside a prosecutorial
council [...].

However, the introduction of an election-based system may be seen as a step towards
improving the autonomy (guaranteed by Article 164 of the Constitution) and the legitimacy of
the SPC...]".

CDL-AD(2014)029, Opinion on the Draft amendments to the Law on the State Prosecutorial Council of
Serbia, 8831 and 32

“[...] [T]he hierarchical nature of the prosecution service and the obligation on the Supreme
State Prosecutor to manage the prosecution service makes it appropriate that that person
should also chair the Prosecutorial Council. [...]"

CDL-AD(2014)042, Interim Opinion on the Draft Law on the State Prosecution Office of Montenegro, §38

“Article 8 of the draft Law provides that the Parliamentary Assembly is to elect a President and
two Vice Presidents of the HIPC who are to rotate their offices every 16 months during the
four-year term of the HIJPC. Essentially, they are supposed to act as a troika. These three
officers cannot be from the same Constituent People or from among Others. For the same
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reason as under Section D above (election of the members of the HIPC) with respect to the
composition of the HIPC, it is not appropriate for the President and the Vice Presidents of the
HJPC to be chosen along ethnic lines and the decision on their election should not be left to the
Parliamentary Assembly. In addition, this system of rotating presidents weakens the HJPC.”

“I...] [t is important that the draft Law provide restrictive grounds for which the
Parliamentary Assembly may decide to dismiss the president and vice-president. It is hard to
imagine the reasons (except resignation), which may result in a decision being made by the
Parliamentary Assembly to end the term of office of the president and vice-president, but
retaining membership in the HIPC. There should be input from an expert body before
Parliament takes a decision. In addition, unlike the election process where there is a prior
selection limiting the choice of the Parliamentary Assembly, in the decision on dismissal, the
Parliamentary Assembly is not limited and acts on its own. This is inappropriate and needs
to be reconsidered.”

CDL-AD(2014)008, Opinion on the draft Law on the High Judicial and Prosecutorial Council of Bosnia
and Herzegovina, 8847 and 48

“In addition, although there is provision in paragraph 1 of Article 82 for secretariats to be 'in
place' to provide organisational support to the Qualifications and Disciplinary Commissions,
there is no provision made in the Draft Law for the selection criterion or procedure for
appointing those who will work in these secretariats. It is not clear whether they will be drawn
from public prosecutors, although there is a reference in paragraph 2 to their salary, welfare
support and social protection being governed by the Draft Law - strangely referring to its title
rather to 'the present law' or provisions in it - and the Law on Public Service. There is,
however, no specific mention of secretariat members in the later provisions of the Draft Law
dealing with issues of salary, welfare support and social protection. It is clearly important that
secretariat members have substantial experience in order to undertake their important task
and their disciplinary record should also be unblemished. Appropriate selection criteria, as
well as an appointment procedure, should thus be added to this provision. Furthermore,
appropriate arrangements to secure the independence of those working for the
Commissions are needed and Article 82 should be amended accordingly.®

CDL-AD(2013)025, Joint Opinion on the Draft Law on the Public Prosecutor’s Office of Ukraine, §173

4.2.3 Procedures before the prosecutorial council®

“This Article sets out that the sessions of the SPC are open to the public, if the SPC does not
decide to work in closed session, in accordance with its rules of procedure. [...]

This amendment should be welcomed and will contribute to the transparency of the SPC’s
activity. However, the majority of the SPC’s procedures are of a personal nature (election,
dismissal) and the persons involved (candidates to positions of prosecutors or prosecutors in
office) are not political actors, they are therefore not expected to reveal their personal data to
the public. Security or other reasons related to the protection of personal data might also
require closed sessions.”

CDL-AD(2014)029, Opinion on the Draft amendments to the Law on the State Prosecutorial Council of
Serbia, 8839 and 40

“The HJPC is empowered to set up commissions which can make decisions and perform
tasks on its behalf (Article 17 of the draft Law). This is a valuable provision given the wide
range of functions proposed to be assigned to the HJPC. However, decisions on
appointments of judges and prosecutors cannot be delegated to commissions. The election
of judges and prosecutors is by a majority vote of all members, but for the election of judges
the decision must be supported by at least seven judges, and likewise for prosecutors. This
prevents either judges or prosecutors from imposing their will on the other profession.”

* On this topic see also Chapter 3.4.3 on disciplinary proceedings
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CDL-AD(2014)008, Opinion on the draft Law on the High Judicial and Prosecutorial Council of Bosnia
and Herzegovina, 857

“The Venice Commission therefore welcomes the establishment [...] of two sub-councils: one
for judges and one for prosecutors. It seems to be a balanced solution which, on the one
hand, prevents excessive interference of one of the legal professions into the work of the
other while, on the other hand, making it possible to maintain the current structure of the
HJPC as a common organ of/for judges and prosecutors.

Each sub-council shall have 11 members — nine members elected from among judges or
prosecutors and two members elected on behalf of the legislative and executive powers. The
sub-councils nominate judges and prosecutors, assess their performance, and decide on the
status of individual judges and prosecutors (temporary assignment, disciplinary proceedings,
termination of the terms of office, etc.). Neither judges nor prosecutors should have any
influence over each other’s disciplinary issues or appointments. Although all members of the
HJPC have a vote, and therefore the non-judge members are in a position to influence the
vote, the requirement that a candidate for judicial office be supported by seven of the nine
judge members makes it impossible for a candidate to succeed without the judges' support
and unlikely that a candidate with the necessary judicial support will be defeated.

[...] Even though the Venice Commission has repeatedly expressed concerns about systems
with such mixed councils, it is of the opinion that - in the particular context of BiH - such a
system is appropriate, provided that the two sub-councils in the HIPC are afforded a
maximum amount of autonomy.”

CDL-AD(2014)008, Opinion on the draft Law on the High Judicial and Prosecutorial Council of Bosnia
and Herzegovina, §861, 62 and 64

“Another Commission shall be established [within the Prosecutorial Council], as part of the
Council’s tasks under the draft law, to evaluate the performance of prosecutors. In addition to
the fact that this is likely to lead to a considerable concentration of power for the Council, one
may wonder whether this would not be better handled by a specialised inspectorate rather than
the Council.”

CDL-AD(2014)042, Interim Opinion on the Draft Law on the State Prosecution Office of Montenegro, 864

“Article 71.4 of the draft Law provides for random assignment of cases in a manner pre-
selected by an HIPC decision. It needs to be made clear that this has to be subject to the
obligation to provide a commission which does not contain persons from the same court or
prosecution office as the accused and which contains persons of appropriate rank. The
mechanics of achieving this are not clear.”

CDL-AD(2014)008, Opinion on the draft Law on the High Judicial and Prosecutorial Council of Bosnia
and Herzegovina, §111

“[...]1 It is envisaged that in matters such as conducting examinations to determine
appointments, or in dealing with the disciplinary matters, the Council would operate through
small commissions consisting normally of three members. Such a model is open to a
number of criticisms.

Firstly, the conferring of such important powers on a small body which will exercise them
directly creates a very powerful body which may be susceptible to corruption. There is an
argument that the powers in relation to appointments, promotions and discipline should not
all be exercised by the same small group of people.

Secondly, the Council will not merely make decisions of principle but will be involved in the
operational day-to-day work. In that case, one may wonder whether the electoral method of
choosing a council, while appropriate for a body intended to be representative and to
exercise a general supervisory role, is the best way to select persons who will have a very
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technical role. For example, one of the functions of a Commission composed of members of
the Council dealing with examinations will be to set and correct examination questions (see
Article 57). This is hardly a function one would normally confer on an elected body whose
function should rather be to oversee and guarantee the integrity of the process rather than to
be involved in its technical aspects. It is also envisaged that the Council will itself conduct
interviews for positions in the prosecution service (Article 58).”

CDL-AD(2014)042, Interim Opinion on the Draft Law on the State Prosecution Office of Montenegro, §865-
67

“Under the present Article 32(4), the decision of the Prosecutorial Council on a complaint is
final and cannot be challenged in court. The amendment introduces an appeal to an
administrative court against a decision of the Prosecutorial Council. This is an improvement,
which is in line with the practice in many European countries.”

CDL-AD(2008)005, Opinion on the Draft Amendments to the Law on the State Prosecutor of
Montenegro, 8§37

“Article 98 provides for appeals against decisions of the Superior Court Council of
Prosecutors to a court of law. It is not clear whether this appeal is by way of a full re-hearing
on the merits or whether it is merely a procedural appeal on grounds of excess of
jurisdiction, failure to observe proper procedures or the like.”

CDL-AD(2008)019, Opinion on the draft law on the Public Prosecutors’ service of Moldova, §64

“The new article 36b [...] provides that a candidate shall be entitled to have an insight into
documentation of other candidates, the results of written tests, assessments of the other
candidates and opinions on other candidates and to deliver a written statement thereon. [...]
[T]his provision can open the door to nasty business and false allegations between
candidates. Such a provision can bring much unnecessary and undeserved damage to the
candidates. The question is also, if this provision is not conflicting with the right on privacy. In
general one has to be very careful with the outcome of assessments, because the objective
and impartial quality of that outcome can be controversial.”

CDL-AD(2008)005, Opinion on the Draft Amendments to the Law on the State Prosecutor of
Montenegro, 840

“The exemption (dismissal) of members of the prosecutors council without any criteria is
problematic. As per Section 9.2 ASPGPOPEPC more than one half of the valid votes cast shall
be required for exemption from membership. The council can dismiss one of its members by
simple majority. The cases when a member of a prosecutor’s council can be dismissed should
be specified in the Act. Such a provision of course deserves having the status of cardinal act. “

CDL-AD(2012)008, Opinion on Act CLXIIl of 2011 on the Prosecution Service and Act CLXIV of 2011 on the
Status of the Prosecutor General, Prosecutors and other Prosecution Employees and the Prosecution
Career of Hungary, 853

“[...] Many of the decisions of the Prosecutorial Council are indeed of sufficient importance that
an appeal to a court of law should be provided as well as the possibility of procedural review.

L.]

CDL-AD(2014)042, Interim Opinion on the Draft Law on the State Prosecution Office of Montenegro, §68

4.2.4 Status of the members of the supreme prosecutorial council. Early termination of
office of the members of the prosecutorial council

“[...] This is a source of concern as it may mean that the electing body would have the
possibility to confirm a Prosecutor member even when there are grounds for his/her dismissal.
The decision of the Prosecutorial Council should directly result in dismissal without the
intervention of a political organ.”

CDL-AD(2014)042, Interim Opinion on the Draft Law on the State Prosecution Office of Montenegro, §54
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“It is noted that the Prosecutorial Council is to fix the amount of its members’ emoluments for
their work on the Council. In the opinion of the Commission, it is not wise for a body of the State
to set its own emoluments.”

CDL-AD(2014)042, Interim Opinion on the Draft Law on the State Prosecution Office of Montenegro, §58

“A procedure on the preservation of confidence is specific to political institutions such as
governments which act under parliamentary control. It is not suited for institutions, such as
the SPC, whose members are elected for a fixed term. The mandate of these members
should only end at the expiration of this term, on retirement, on resignation or death, or on
their dismissal for disciplinary reasons.

A disciplinary procedure can only be applied in cases of disciplinary offences and not on
grounds of ‘lack of confidence’. Article 41 clearly defines the reasons that can lead to a
dismissal of the SPC members. The disciplinary procedure must therefore only focus on the
question whether the SPC member failed to perform his or her duties ‘in compliance with the
constitution and law’. This question must not be confused with the question whether said
member still enjoys the confidence of the public prosecutors and deputy public prosecutors
who patrticipated in his or her election. The disciplinary procedure has to guarantee the SPC
member a fair trial. While a reference to a fair trial is made under Article 46a, details on
related guarantees should be provided.

In addition, it is not clear whether this procedure would only be allowed in cases of an illegal
action or also in cases of immoral, unprofessional or unethical behaviour (which may not be
illegal, but contrary to the spirit of the Constitution and the law). It is also not clear whether
the proportionality factor is taken into account, for instance, an ‘impeachment’ of a member
is allowed in case of a violation of any legal act, regardless of the gravity of the violation, for
instance in cases of a violation of traffic regulations. It is also not clear how and through what
procedure the factual circumstances of the illegal or unconstitutional actions should be
established or assessed. In fact, the draft Law lacks specific provisions on disciplinary issues
in respect of SPC members and merely focuses on dismissal. An appeal to a court of law
should also be provided.

[...] Members of prosecutorial councils are autonomous (see Article 164 of the Constitution)
and subjecting them to a vote of no confidence makes them too dependent on the wishes of
the prosecutors and effectively means that an elected member of the SPC may be dismissed
at any given moment without objective reasons. The Venice Commission strongly
recommends for such a procedure not to be introduced.”

CDL-AD(2014)029, Opinion on the Draft amendments to the Law on the State Prosecutorial Council of
Serbia, §852-54 and 56

“I...] In view of the wide powers of members of the Prosecutorial Council, no member
should be entitled, while serving on the Council, to be promoted within the service. [...]”

CDL-AD(2014)042, Interim Opinion on the Draft Law on the State Prosecution Office of Montenegro, §52;
See also CDL-AD(2015)003, Final Opinion on the revised draft Law on the public Prosecution Office of
Montenegro, §24

“Article 28 deals with dismissal from the Council. Members are to be dismissed if they
discharge their duties ‘unconscientiously and unprofessionally’ or are convicted of an offence
making them ‘unworthy of discharging the duties of a Prosecutorial Council member’. It is
strongly recommended to define these dismissal grounds more closely. For example, it is not
clear what sort of offence would make one ‘unworthy’ to be a member of the Council.
Prosecutor members are also dismissed if a disciplinary sanction is imposed. However, in some
cases disciplinary sanctions may be imposed for relatively minor matters, in which case
dismissal will be a disproportionate measure. In addition, the law should also provide for
unjustified failure to perform duties as a ground for dismissal.”

CDL-AD(2014)042, Interim Opinion on the Draft Law on the State Prosecution Office of Montenegro, 853




- 56 - CDL(2015)027

“In addition, Article 28 should ensure a fair hearing for the person to be dismissed and that the
decision can be appealed to a court. Dismissal should be decided upon by the other members
of the Council, with a qualified majority, without the member concerned.”

CDL-AD(2014)042, Interim Opinion on the Draft Law on the State Prosecution Office of Montenegro, §55

“[...] The Commission reiterates its recommendation that the provision on remission of the
dismissal decision to the electing body - an external, and sometime political body - be
deleted and that the dismissal be decided upon by the other members of the Council, with a
qualified majority, without the member concerned.”

CDL-AD(2015)003, Final Opinion on the revised draft Law on the public Prosecution Office of Montenegro,
8§26
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