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The Constitution is a legal text of national colagrwhich presents the principles for
making vital political decisions for the nation.rRonational state, based upon the rule
of law, the constitution is essential for its twoeanings. On the one hand, the
Constitution is a legally binding act of the brostdauthority, basis from which all
public power is derived. On the other hand, thedBtution is a product of historical
development, and it reflects the cultural trad#iopasic values and beliefs of the nation.
This means that the Constitution, besides havimgisliive significance, also has
historical and cultural value.

The prospective accession of the Republic of Eattinthe European Union has made it
essential to make certain changes to the Estorsastifution. The authors of this draft

project for amending the Estonian Constitution psgpto accomplish this by resolving

the controversy inherent in the current text, asmth below.

The current Constitution of the Republic of Estolike the Constitution adopted in
1938 is characterised generally by exact formufaticand thorough treatment of its
subjects. Applying this, the Constitution shoulatain all the essential mechanisms for
deriving public power. In addition, the Constitutichould contain both the basic
principles and restrictions according to which lingdional organisations may exercise
their power in relation to the Republic of Estoar its citizens. Precise formulation of
the conditions and limits of delegating power toudiures and institutions of the
European Union is an essential point in providingega to the Constitutional Court for
exercising control over the development of procesdecuropean integration and over
the resultant delegation of state power being mfamnity with the Constitution.

However, the Constitution will continue functioniag a document according to which
all national decisions are made by the nationdititi®ns of the Republic of Estonia.

This means that the Constitution should, as a firgtrity, reflect the scope of work

delegated to national institutions as well as tha& and power in taking decisions that
have international effects. At the same time, ttadtidg should as little as possible alter
the composition of the current text. For exampie, groportion of articles pertaining to
the European Union as an international componetiienConstitution should not be

unduly large. The present structure of the Congiitushould also be kept in its

unaltered form.

The authors of the draft project have preparedr theposed modifications to the
Constitution keeping the above in mind, and integdis a general principle to maintain
the basic values and principles of the current @otisn. There is no thought of
relinguishing these values or principles. From hitorical context, the Constitution
places special emphasis on ideas of the demodatatielopment of the state and the
requirements of state sovereignty. The Constitutibtihe Republic of Estonia does not
contain a general provision on the delegation efgye currently regarded as matters of
state sovereignty to international organisatiorigee @&bsence in the current Constitution
of provisions that would allow delegation of sovwgnepowers to the international level
does not require any alterations in the Preambi€hapter | of the Constitution. It is an
inseparable part of European identity to maintaith lthe shared and unique features of
the constitutional legacy of the member stateshef European Union. Therefore,
accession to the European Union should, as ligleo@ssible, change the ideas and
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principles that are at the foundation of the demacrorder of these countries.
Proceeding from this, the alterations to the Cauntftn that Estonia must make to
become a member state of the European Union wilbiveulated so that they may be
interpreted as exceptions to the basic principléeeoConstitution. Applying this, these
articles will not refer generally to internatioraiganisations, but will only refer to the
European Union, and will be worded to require themiulation of precise and time-
restricted criteria for the organisation. Furtherealterations will not be made to the
various more specific portions of the Constitutititough they may be affected by
application of European Union law (for example harges will be made to Article 59
which provides that legislative power shall onlgtrevith the Riigikogu (the Estonian
Parliament)).

In order to establish a uniform approach to camsbihal regulation of European Union
matters, the various regulatory norms pertainingh® European Union might be
grouped here into one Atrticle. It has not beendiztiwhere such an Article might be
placed in the Constitution. One possibility miglg Ghapter IX of the Constitution,
entitled “Foreign Relations and Foreign Treatigsts it pertains to a related topic.

The Republic of Estonia could become a member of the European Union, which is
aunion of states established by itsmember states of their free will by agreement.

This first sentence fixes the possibility of the Republic of Estonieiry a member of
the European Union. The use of the Conditional Mbede and at a later point
eliminates the possible interpretation of the Aetio oblige Estonia to be a member of
the European Union. Moreover, the use of the ItidiedMood in Estonian legal texts is
traditionally known to express imperativeness.

The notion ofthe European Unioris meant in its broad sense including the three
common powers of the European Union as well asvioeremaining forms of united
effort foreseen by the Maastricht Treaty (closepawation on justice and home affairs).
“Of the free will of the member stateséfers to the peaceful course of development of
the European Union.

The part of the sentence“a union of states established by its member stétgs
agreement’means that Estonia may only then be a membereoEtiropean Union,
when the latter is legally a union of states,a.eonfederation. As Estonia, according to
Article 1 of the Constitution, is an independeatestit cannot become a part of another
state, even if it is a federation of states. Cosrfation is characterised by its being
established by an agreement concluded by equatéaabpf public international law.
Applying this, the powers of the central institusoof a confederation are derived from
theagreemenbf the member states.In contrast, the powerseoédinmtral institutions and
the member states in a federation are derived fnentonstitution of the federation. As
such, the member states cannot be considered mpvestates. As stated in the
Preamble of the Constitution, the Republic of Eistamas established based upon the
inextinguishable right of the Estonian people tdiomal self-determination. To
safeguard and develop this state, the Estonianl@empted the Constitution in a
referendum. From thispnly the Estonian people have the right throygbuvoir
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constituantderived from the right to self-determination twptithe Constitution, a legal
act of supreme power, which is the foundation lier tule of law. Exercising their right
to self-determination, the Estonian people arehilghest embodiment of state power
and the only sufficient source for the legitimacytos power. Consequently, a possible
European Constitution cannot replace the Congiituti the Republic of Estonia as the
legal foundation for the enactment of public povirerEstonia, and the European
Parliament as a public representative body caneobfbsuperior legitimacy to the
Estonian legislative body in the Republic of Estoni

For the Republic of Estonia to become a member of the European Union and to
allow the enactment of the Treaty on European Union signed with consideration of
the principles of mutuality and equality on February 7, 1992, certain constitutional
state powers may be delegated to the bodies the European Union, so that they can
be commonly applied by the member states of the European Union, provided that
this does not come into contradiction with the basic principles and tasks of the
Estonian state the way they have been fixed in the Preamble of the Constitution.

According tothis second sentence the Republic of Estonia condescends to the essenti
results involved in being a member of the Europdaion - to a situation in which a
certain portion of the sovereignty of the Estonsatehood is implemented by the
bodies of the European Union.

The principle of equality and mutualigs a formulation placing emphasis on the
equality of states and mutual obligation to folltve commitments fixed in agreements
has been based on an analogy with the provisiongitemational relations in the
Constitutions of several European states (ltalgeGe, France) in this draft version as
well as the criteria for legitimising the delegatiof power. The wordsmay be
commonly applied”allows the delegation of powers only to those ésdof the
European Union in which Estonia, either directlyratirectly, participates.

The use of the ternfidelegation of powers” expresses the non-federal principle,
according to which the development of the Europdaion takes place on the basis of
national constitutions which allow the delegatidpower to the bodies of the European
Union. Member states of the European Union, beawgreign states, may revoke their

delegation of powers in questions regulated bybibeies of the European Union and

make them singularly their own concern by usinggeptad mechanisms of International

Law and changing the agreed upon relations betwleerEuropean Union member

states. In this context, the term “relinguish” @& appropriate as it expresses taking an
unrevokable decision. It is obvious that no state] no individual either, can commit

oneself to the binding obligations of an agreenetgfinitely.

The direct reference to the Treaty on European tJsigned in Maastricht on February
7, 1992 emphasises the constitutional mandate dwmia’s accession to the European
Union, the institutional structure and respondiesi of which are in accordance with the
ones fixed in the Maastricht Treaty. The constingil mandate shall not be expanded to
cover any altered structure and responsibilities @uropean Union that may evolve
through changes in the basic agreements causdddey mtegration policies, so that the
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institutional structure does not correspond todtnecture of a union of states and the
competence of material law has been expanded. Tmsti@ition shall continue to
guarantee the right of the people as the embodiroktihe highest state power to
supervise any future delegation of state powehbypeople’s representatives either to.
the legitimacies of other peoples, or to the bodiestate power not invested with
democratic legitimacy.

Constitutional mandates of the state powerhile the requirements for the delegation
of the mandates of state power have been definedidtion of mandates of state power
is a broad concept. Acceeding to the European Unithigive added significance to the
actions of the European Council and the Europeamt@é Justice (in turn as legislative
body, and court that is superior to the membeestdie National Courts, as well as a
court that creates precedent). This will affect leggslative and judicial powers of the
member states of the European Union. This meanghbamandates of state powers
will include competences fixed in agreements betwstates |€ droit originaire),
creation of derived right§e droit dérivd as well as the right to develop new rights. In
brief, all rights have been considered which, wheercised, result in a body of legal
principles and norms which form the law of the Eagan Union.

The Preamble and the Introductory Articles of thiealy on European Union contain
defined criteria for the development of the Européiion and the integration of
Europe. The principles of democracy, rule of law aacial state are also reflected in the
Constitutions of the member states and, therefosre is no need to repeat them in
these proposals for the amendment of the Constituthccording to the Treaty on
European Union, Article F the European Union hoadilne national identity of its
member states and as derived from the unique allteritage of each member state as
well as from the values building the content ofioval identity, each member state is
expected to present its principles of maintaining developing its national identity.

In addition to the criteria set forth above for tBaropean Union this provision also
proposes, in the context of the developing Eurogdaion, a clause of safeguarding
national identity. Neither the principal laws o&tEuropean Union nor the present state
of the legislation of the European Union derivemhirnew laws created by bodies of the
European Union as a result of the partial delegatib sovereign state power of the
member states to the European Uni@tquis communautaireshall come into
contradictionwith the fundamental principles and tasks of thekian statehoodThe
principles underlying Estonia’s unique social valage, first and foremost, found in the
Preamble of the Constitution, which reflecting constitutadncontinuity has been
worded more or less the same way in all the prasgédbnstitutions of the Republic of
Estonia. The Preamble unites liberal and natiooatervative values. The Preamble
provides that Estonian statehood is founded omtjibgistice and law. The Preamble
provides that the basic social task for the Estostate is to safeguard the general well-
being for the present and future generations. Tharble also provides the idea of the
Republic of Estonia being a national state, in thaets forth the task of the state to
guarantee the preservation of the Estonian natwohita culture throughout ages The
termnationin this context does not signify citizenship (pedpbut it is a term of ethnic
meaning, signifying Estonians as a community ofetharigin, traditions and mother
tongue. Consequently, the idea of an Estonian malt&iate does not express the idea of
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the unity of its citizenship, characteristic of aflitary states, but it rather expresses the
idea of a state being an institutional form of times. Even at this final stage of Estonia
becoming a member of the European Union and agptjie fundamental principles of
free movement of goods, services, capital and pe@stonia can relinguish neither the
principle of providing guarantees for the preseovatof the Estonian people as the
majority group in Estonia, especially consideritng tvulnerability of the Estonian
people because of its small size; nor the prinagbleroviding guarantees for vitality
and evolution of Estonian culture.

The Government of the Republic of Estonia shall, as early and fully as possible,
advise the Riigikogu (Parliament) of all questions pertaining to the European
Union; and to the extent the government isinvolved in the process of law making
in the European Union context, give due regard to the positions adopted by the
Riigikogu on all related questions. These areas should be regulated by precise
procedural norms when the Republic of Estonia becomes a member of the
European Union.

In the European Union the power to make laws iggitkd to an intergovernmental
body. The adopted bills of law being “derived aait$aw” do not need ratification. At
the same time, according to Precedent Law of thiefean Court of Justice, these laws
are superior to the laws adopted by the parliarmeatmember state. To compensate for
the fundamental shift enhancing the powers of ttex@ive branch in the balance of
constitutional organs of power, the Constitutioroldtl establish standards for as
extensive a participation as possible by the natiparliament in developing Estonian
positions to be promoted in law making of therdpgan Union.

The formulationall questions pertaining to the European Uniisn a broad one,
embracing besides the field of law-making also othditical fields concerning the
European Union.

The requirement of informing the Riigikogas early as possiblehall provide the
Riigikogu in all possible cases sufficient timed@velop its position in accordance with
relevant procedural rules. The Riigikogu should ibéormed as early as the
Government of Estonia or any person or institutiepresenting the Government has
notice of some activity of law-making (e.g. plarmiar preparing a legal instrument).
Informing the Riigikogu only after the Commissioashofficially presented a draft law
would not provide sufficient time to act. To beatd develop a national concensus on a
question as early as possible will provide theamati government more time to make
new national laws that approximate the new Europesgislation.

The requirement for the Riigikogu to be informesl fully as possiblavill provide the
Riigikogu all of the essential information neededmake an appropriate decision;
essential points may be highlighted to emphasisgairinformation.

The second half of the sentencedive due regard to the positions adopted by the
Riigikogu when participating in the process of lawaking in the European Union
context)specifies the circumstances in which the princgaeforth in the first half of
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the sentence is to be applied, and makes it abfigdor the Government of the
Republic of Estonia and its affiliated bodies tketalue account of the positions adopted
by the Riigikogu in all European Union activitiesmed at law making. These
instruments of law would include regulations, direes and decisions that pertain to the
Republic of Estonia.

The Government being requiréd give due regard to the positions adopted by the
Riigikogu means that the positions should become a patteofdecision making
process. The question whether the decision regultirom the process of decision-
making in substance must be consistent with théipoof the Riigikogu (i.e. whether
the positions of the Riigikogu should be bindingamtent) is still to be resolved.

A precise procedure how in practice the Governnagrat the Riigikogu should co-
operate should be fixed by law. All other questi@mmncerning the application of
European Law and the work of the national bodiethefRepublic of Estonia as they
inter-relate with institutions of the European Uni&hould also be legally regulated.



