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The draft Parts | and Il of the Constitution of Afila submitted by the Constitutional

Commission are worthy of much respect and are @b basis for further discussion of the
Constitution. The partly realistic character of thgts (no unrealistic promises) is remarkable.
The following comments address under A some bagistopns and provide under B comments
on several articles. Many questions however depenthe organisation and functioning of the
State and an assessment is only possible wheartdl @f the draft Constitution are available.

A. Some basic questions concerning the draft Congition (parts | & 1) of particular
relevance for the position of the individual with respect to the State

1. The constitutional and law-based State (theatlaw in the formal sense)

a) Articles 6 and 8 of part | address fundamemstales. Both articles are linked. They are
related both to substantive and procedural lawtheckby to the whole legal order. Article 6.1
establishes the principle of legalitfthe law constitutes the basis and the boundariehe
(better: ‘of any’) activity of the State." Articl®, on the other hand, allows in principle an
exception from the principle of legality ("exceph@&n provided otherwise in it") which applies
not only to the "organisation” but also to the 'dtioning of the organs". This exception is
problematic and should not be admitted.

b) Article 6.2 provides that the Constitution is€thighest law in the Republic of Albania".

It is important to provide expressly in the textté Constitution that all other laws are only
valid in accordance with the Constitutioim this way, the principle that the Constitutisn
binding for everyone - both individuals and thet&tais clearly set out at the beginning. The
legislative power which, as a general rule, decidgssimple majority is bound by the
Constitution and has to respect the constitutiordgr including the fundamental rights.

In the Constitution it should also be provided thdtinfra-legal norms(e.g. decrees and
regulations of the President or the government) oray be issued on the basis of and in
accordance with the laws and the Constitutionthis way, it is avoided that the Executive
issues on its own norms without a legal basis aglascertained that all norms issued by the
Executive are clearly based on democratically amat@nd legitimate laws.

Where there are no norms, there is freed@vhere there are norms, they are binding on the
organs of the State and "enable the citizen tolagghis conduct” (see ECHR, Silver case, vol.
61 § 88) (legal certainty In addition, the application of norms valid feveryone avoids
arbitrary specific treatment (principle of equdlity

In this context, the question arises whether thas@mition provides for a body controlling
respect for the hierarchy of norms and the comititibf norms with the Constitution.

2. No right without remedy

Each right only has a value in so far as it maiail} be _enforced through the courtsis
therefore important for the rule of law that thelagation of statutes in a particular case may be
reviewed by the courts. Basic rights are fundantenke judicial protection of basic rights is as
fundamental. However, in his or her every day lifee citizen is usually confronted with
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ordinary statutes. There is not in every case atmureof respect for fundamental rights as such
but simply the question whether the public autfesirespect the rules provided for by the
statute. The right of the citizen to be able inheease to address a court independent from the
political powers is therefore basic. It is so bdkat the institutional rightf access to courts as
such is conceived as_a fundamental ridite Germans call this basic right of comprehensiv
access to courts "Kronung des Rechtsstaates" @Erdkaning of the rule of law).

It is against this background that the guaranteesiged in Article 13 of part Il for the
deprivation of liberty, in Articles 15-20 for crimal matters, in Article 27 also for other matters
(civil and administrative?) and in Article 28 hawebe assessed.

While the procedure in criminal cases (Articles 18;20) is regulated in a very detailed and
partly confusing manner, the individual basic righeverybody for access to court in general,
including in civil and administrative matters, it slown in Article 27 in a way not providing
adequate transparency. The text of the Constitwiiatd be guided partly by Article 6 ECHR:
"in the determination of his civil rights and olaigns or of any criminal charge against him or
whenever his rights have been affected by any paliihority, everyone is entitled to a fair and
public ...". The access to court should also beragjueed for administrative matters. In
administrative matters the State confronts theagition a daily basis using its prerogatives as
public power. It is therefore of essential impocerhat the citizen is able to defend his rights
with the help of an independent and impartial cagdinst the Executive also. It is not essential
that a "speedy trial" (Article 27.2) is offered tltat the citizen may obtain a decision "within a
reasonable time".

Is it foreseen to provide specific judicial protentfor fundamental rights?

3. Strengthening of fundamental rights through igubternational law

The catalogue of fundamental rights within constins contains the rights considered
elementary for the individual. The catalogue ofdamental rights set down in international
treaties, reflecting the unhappy experience of |espmrovides important support for these
catalogues of basic rights.

The draft Constitution in its part | addresses inicle 7 the relationship with public
international law in general (and in relation te tistriction of basic rights in part Il, Article23

- see below under 4.b). The incorporation of pulriternational law into domestic law is not
provided for by Article 7. It is however importathiat public international law rules in the field
of basic rights are valid and directly applicabiettee internal level. By their subject matter,
these rights address the position of the individu#he State, and with respect to the State, and
reinforce the national fundamental rights.

Treaties concerning fundamental rights should fbese be regarded as automatically
incorporated into national law by virtue of the Gwiution. If this is not possible, the
Constitution should provide that such public ingional law conventions may be incorporated
by the legislature into national law. In order tia conflicts with public international law
rules, the incorporated basic public internatiola& norms should have primacy over the
Constitution (see Atrticles 26 and 27 of the Vie@uwmnvention on the Rights of Treaties) or at
least equal status with constitutional rules.



4, Limitations of basic rights

Article 3 of part Il addresses limitations of fundgental rights.

a) Limitations (Article 3.1) may be established Yoy law for a public interest or for the
protection of the fundamental rights of others.imitation shall be in proportion with the
situation that has dictated it and shall fall asrsas the situation ends." In Article 3.2 the "core
of the rights and freedoms" is protected againingement by any limitation. Thereby,
particularly important provisions are containedhie Constitution. Only lawful limitationef
basic rights are possible. The principle of prapaosdlity is established for all limitations
provided for by law or in an individual case. Flgathe Constitution contains a guarantee of the
essence of fundamental rigifit¥esensgehaltsgarantie).

b) But there are also a number of questions. Art®R limits possible limitations to
limitations contemplated in the ECHR. The first sfien is what has to be regarded as the
ECHR. Does it include protocols I, IV, VI (aboliticof the death penalty) and VII? Since the
ECHR is not incorporated into national law and ¢f@ne is not applicable at the inner State
level, the limitation of the possibility of restliens may only apply to the national basic rights
provided for by the national Constitution as farttasy are identical to the basic rights of the
ECHR. The right to marry (Article 12 ECHR), for emple, does not appear in the text of the
draft Constitution and therefore does not enjoypitegection against limitations provided for by
Article 3.2. If the ECHR, including the Protocolgere incorporated into national law, Article
3.2 would provide for protection in accordance witie extent of the rights guaranteed by the
ECHR.

C) Article 3.1 allows limitations of human rightet a public interest or for the protection
of the fundamental rights of others" and therelssfuly gives the erroneouspression that all
basic rights may be limited. This is not the cdse right to life, the prohibition of torture, the
prohibition of forced labour and the principiella poena sine lege may not, under Article 15
ECHR, be derogated from in emergency situationsnaagin no case be limited. For the sake
of clarity this should be stated expressly in the bf the Constitution.

d) On the other hand, according to Article 3.1,ititions are possible “for the protection
of the fundamentaights of others". This provision is too stringedther rights of third parties,
for example reputation, which may not have the attar of fundamental rights, merit legal
protection. | therefore propose to delete "fundasaié&n

e) Emergency situationsisually, specific provision is made for limitai® of basic rights
in emergency situations (cf. Article 15 ECHR).
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5. Responsibility for damages caused, etc.

Article 29 of part Il provides an elementary fundamal right, part of the rule of law in the
material sense (materieller Rechtsstaat).

B. Remarks with respect to various provisions of pas | & Il of the draft Constitution
of Albania

1. Part | (Basic principles)

Article 3

This article should be integrated into part |l e tform of an individual right of the citizens
entitled to vote ("every citizen has"). It might bdded that elections take place "by secret
ballot". The secret character of elections is goartant element of their free character.

Article 5
Proposal: "The politicahdependence and tlimegrity of the territory ..." (cf. Article 2 nel of
the UN Chart).

Articles 6 & 8
Cf. under A no. 1a) and b) above.

Article 7
Cf. under A no. 3 above.

Article 10

Conflicts with international law and the nationall of other States are not excluded. The
sentence "recognises and protects the nationa$ragtihe Albanian people who live outside its
borders" makes a promise which probably cannoepé k

Article 11

This article, destined to protect the democratiaratier of the parties, entails the risk of
becoming a trap for democracy and might be usethstgapposing parties. There is also a
difference whether activitiesf legal and natural persons aiming to overthrbe free legal
order of the State by totalitarian means, or tlegement to racial, religious or ethnic hatred for
example, are prohibited by means of criminal lawwdrether the legal person itsal
prohibited.

Article 13 (and Article 27.1 of part II)
The possibility to expropriate property againstcadde compensation should expressly be
provided for under certain conditions (e.g. whecessary in the public interest).

Articles 17-20
The proposal strongly emphasises national symhaisight be possible to merge Articles 17-
20 into a single one with several sections.



2. Part Il

Article 1.2
Here the word "inviolable" might be added ("areiigible, inviolableand inalienable").

Avrticle 3
Cf. under A no. 4 above.

Articles 7 et seq., in general

In Articles 7 et seq. the wording "has the righis,guaranteed", "is free" etc. is used. Probably
the original language is more precise. In the Bhgliersion, the wording "shall have" or "shall
be" should be used.

Article 7 (variant I)
Does the word "arbitrary" mean that the death pgnalor should be permitted by law? A
clarification is recommended.

Article 8.4
Could this special provision be used to curtail fieedom guaranteed in Article 8.2 at its very
root? It might be added in paragraph 4: "..., etesj with due respect for the guarantees

provided for by paragraph 2".

Article 12
What about conscientious objectors against militegyvice (freedom of conscience and
religion, cf. Article 10)?

Articles 13, 14-20 and 27-28
Cf. under A no. 2 above.

Article 16

"No one may be considered guilty until ...". Polysthe translation is not very accurate. "To be
presumed innocent” (Article 6.2 ECHR) is somethatge (positive quality) in comparison to
the "no one may be considered guilty" formulated megative way.

Article 22
As a general rule, the fundamental rights have heemled in a very satisfactory way. It is
recommended to word Article 22 in an analogous a&yn individual right: "Everyone shall
have ...".

Article 23
Same remark as for Article 22.

3. Rights which might be included in the catalogfifundamental rights

The right to marry and to found a family: cf. Alecd2 ECHR.

The right to education and the right of parentedoication: cf. Article 2 of the additional
Protocol to the ECHR.
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The right to petition: this is an important oldhigThe text might be worded: "Everyone shall
have the right individually or together with othéosaddress written requests or complaints to
the appropriate authorities or to Parliament”.



