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1. Introductory remarks

The present report refers to the Amendments tdubdecial System Aocbf the Republic of Bulgaria
introduced by the Act passed by the National Assgimb September 3 1998. The criteria for
the evaluation of these Amendmeats taken from the requirements concerning thepeddence
of the judiciary included in the European Conveamtior the Protection of Human Rights and
Fundamental Freedoms, and other related interrsiitmcuments.

The following comments are therefore concerned wlith adequation the Bulgarian Law in
guestion to the mandates contained in the intemmatitexts which are quoted below. Three
additional observations should be made:

a)

b)

These comments do not include a judgement on thstitaionality of the
Amendmentsi.e., as to whether they are compatible withBhkgarian Constitution
of 1991. That task has already been undertakerhdyBtlgarian Constitutional
Court as witnessed in its decision of Januaf§; 1999.

The comments will refer not only to the Amendmestsict conformity (or
lack thereof) with the requirements concerning itidependence of the judiciary
derived from the European Convention, but alsoottsitlerations on the suitability
of these Amendments from the standpoint of impmvthe conditions for
guaranteeing that independence.

It is generally assumed that the main purpose efviery existence of a
Council of the Judiciary is the protection of thdeépendence of judges by insulating
them from undue pressures from other powers ofStiage and, especially, from
pressure on the part of the Executive Power inersauch as the selection and
appointment of judges and the exercise of dis@pjirfunctions. Therefore, some
attention must be given to examining whether theeAdmentswill permit the
Supreme Judicial Council to act as an autonomotity esr, on the contrary,
whether they permit the other powers of the Satenduly influence the Supreme
Judicial Council’s decisions.

“The relevant legal mandates include:

Art. 6.1, European Convention: “In the determination of his civil rights and a@gations or of any criminal
charge against him, everyone is entitled to adfadt public hearing within a reasonable time bynaiejpendent
and impatrtial Tribunal established by law

Art. 10, Universal Declaration of Human Rights: “Everyone is entitled in full equality to a faand public
hearing_by an independent and impartial tribuh&laring_by an independent and impartial tribuiratthe
determination of his rights and obligations andmf criminal charge against him”.

Art. 14.1, International Covenant on Civil and Political Rights. “In the determination of any
criminal charge against him, or of his rights and obligations in a suit at law, everyone shall be entitled
to a fair and public hearing by a competent, independent and impartial tribunal established by law”.
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2. Composition of the Council (Articles 17(2) and 18(1) of the Judicial System Act.

The Amendmentintroduced by the Act of September"30998 reforming the composition of the
Council do not seem to represent any threat tindlegpendence of the Judiciary, nor do they imply
any increase of Governmental or Parliamentary eémite or presence in the Supreme Judiciary
Council. The reforms affecting Articles 17(2) arg{(1l) of the_Judicial System Aatcrease from
five to six the number of members elected by jadibiodies, a change which does not affect the
independence of this organ since the judges’ reptasves are elected among the judges
themselves.

However, a comment must be made in relation tortembers of the Council elected by Parliament
(eleven members, according to Articles. 130(3hef€onstitution and 16(3) of the Judicial System
Act). Since there is no provision in the Constitutiorin the Act concerning the majority required

for this election, it seems that the ordinary anomon majority established by Article 81(2) of the

Constitution, (i.e., “a majority of more than oraftof the present Members”) would suffice. Some
concern must be expressed on this point, sinckowsthe party or parties with a parliamentary
majority at the moment of the election to greattjiuence the composition of the Council.

Requiring a qualified majority (as in other systgmsuld be a more appropriate means for
obtaining a more balanced composition of the Cautiezis avoiding any one party from having a
decisive influence on the selection of the Couscitembers.

3. Election of a new Council (Article 81 of the Transitional and Final Provisions)

Under the Amendmeni&ct, transitional provision number 81 of the Judicigst®m Actprovides

for the election of a new Judicial Council, anchamnsequence, the dismissal of the one previously
in existence, well in advance of the end of thietat mandate. Given the system of election of the
members of the Council appointed by the Nationalefxsbly, this implies that the new Council will
more intensely reflect the tendencies of the ptgsatiamentary majority.

The Constitutional Court has already ruled thatréierm of transitional provision number 81 does
not contradict the Constitution, since, as statethé Court’s decision, pursuant to Article 4 o th
Transitional and Final Provisions of the Constiinti‘the genuine existence and functioning of
these institutions whose existence as organs glithaary is stipulated by the Constitution crehte
the opportunities for the judges and the proseswippointed there to participate in the election of
the members of the judiciary quota as well as teliggble within this quota as members of the
Supreme Judiciary Council.”

Since the Constitutional Court is the supreme jmeger of the Constitution, empowered to issue
binding interpretations of the constitutional t€Aiticle 12.(1).1, Constitutional Court A¢tno
further considerations on the constitutionalitytttd Amendmentsire warranted. However, some
comments are required if Article 6.1 of the Europé&zonvention is taken as the criterion for
evaluation.
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The required independence of judges and courtslatga in Article 6.1 of the ECHR implies the
absence of undue pressures on them in their tasésoing judgements. If the Council of the
Judiciary has the power to appoint judges, adagtiglinary measures, and decide other matters
concerning the status of judges, it seems reasendiat this Council should likewise be
independent vis-a-vis the other powers of the SfHbés would at least imply a fixed term of
mandate during which the members of the Councilldvdae irremovable, except in cases bod
behaviour or the inability to exercise their funas. The possibility of early dismissal of all or
some of the members of the Council by decision oba parliamentary majority decreases the
Council members’ independence and, therefore nifiepiendence of the judiciary.

It must be pointed out that if Transitional Clausenber 4 of the Constitution is interpreted as
allowing the dismissal of the Council and the etecbf a new Council when new structural and
procedural laws which implement constitutional netedare enacted (once the three-year term
prescribed in transitional Clause 3(3) of the Citutsdn has elapsed) the irremovability and,

therefore, the independence of the Council membeght be seriously threatened. Under the
pretext of developing constitutional mandates, re@w parliamentary majority could introduce new

procedural laws to “implement” the Constitution ghds alter the composition of the Council to

“adapt” it to the new organisation of the judiciary

4, The Role of the Minister of Justice: appointments (Articles 27(2) and 30(2) of the
Judicial Systems Act)

The presence of the Minister of Justice in the Coum the capacity of Council President as
provided for in Article 130(5) of the Constitutiomloes not seem, in itself, to impair the
independence of the Council. Moreover, in thosentas that have adopted similar institutions,
the presence of members of the Executive PowédrarCouncils of the Judiciary is not infrequent.
Thus, the Italian Constitution establishes that Fhesident of the Republic shall preside the
Council of the Judiciary (Article 104) and the FeknConstitution makes the President of the
Republic President of the Council. Furthermord;riance the Minister of Justice is bi the ex officio
Vice President of the Council as well as its Prsidin the absence of the President of the
Republic.

Similarly, the possibility open to the Minister ddistice, in the new paragraph (2) of Article 27 of
the Judicial Systems Acto “present his opinions on the nominations alggs, prosecutors and

investigators,” does not seem to jeopardise thepeaddence of the Council, since the Ministry of
Justice may have useful data and information onctmaidates which might aid the Council
members in their task of deciding among the cameldaroposed for the offices or vacancies to fill.

Concerning new paragraph (2) of Article 30 of thdidial System Agtseveral comments should
be made:

Paragraph (2) of Article 30 reads as follows:
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“The Minister of Justice and Legal European Integra may address
proposals to the Supreme Judicial Council for ilmp@ses of Article 27(1)1,
3 and 4, concerning all positions of judge, prosaoor investigator.”

In European countries the Executive Power frequérats the competence to propose candidates to
fill posts on the judiciary. Such is the case ddirfee where the Minister of Justice (pursuant to
Article 65 of the Constitution and Organic Law %@lof February 8 1994) has the right to
propose to the Council candidates for filling alficial vacancies, (with the exception of the juglge
of the Court of Cassation, the First PresidentthefAppellate Courts and the Presidents of the
Courts of Grand Instance). Therefore, it would séwahthe Bulgarian Minister of Justice’s powers
to propose candidates for the judiciary are nohiaantly different from practice generally
accepted in the European context. Furthermordijriakedecision on the appointments in question
is left to the Council.

It should be pointed out, however, that the BulgarMinister of Justice’s power to propose
candidates for the judiciary, if not contrary te thrinciple of independence of the Council of the
Judiciary, --and, in general, to the principle wdligial independence—seems to contradict one of
the more relevant justifications for the existenta Judiciary Council, i.e., to reduce or elimaat
the influence of the Executive power in the appuoant of judges. The method of election of the
members of the Council appointed by Parliament osnroon or ordinary majority, and the
possibility of the existence of “governmental calades” for judicial vacancies could very possibly
originate a strong tendency to appoint those judgegorted by the party or parties in power, in
clear contradiction with the purposes generallysped by the creation of Councils of the Judiciary.

5. The role of the Minister of Justice: disciplinary proceedings (Article 171(2) of the
Judicial System Act)

Article 171(2) of the Judicial System Aictits reformed version, reads

“The Minister of Justice and European Legal Integramay advise the
initiation of disciplinary proceedings against afpydge, prosecutor or
investigator.”

Once again, in European constitutional systensnbi unusual for the Minister of Justice to have
some powers to initiate disciplinary proceedingaireg members of the judiciary. And, since it is

as an independent entity (whether a court or then€it) the one that has the final word on the

matter, the independence of the judiciary may hesidered to be guaranteed. The French and
Italian examples may also serve to illustrate taise: the Ministers of Justice in those countries
may refer to the Council those acts they considestitute disciplinary offences.

However —as stated previously-- the peculiaritiehe Bulgarian Supreme Council of the Judiciary
derived from the fact that Parliament appoints eteof its members by a simple majority vote,
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may lead us to consider that the prerogative peavidnder Article 171(2) (new version) of the
Judicial System Actould eventually place undue pressure on the menab¢he judiciary, since it
leaves judges open to the possibility of disciglnsanctions in cases in which they disagree with
the wishes of the Executive Power. It should beewswbred that the eleven members of the
Council appointed by the Parliament by and “ordihample majority, will very likely reflect (in a
parliamentary system), not only the preferencethefParliamentary majority, but also the one of
the majority- sustained Government. In other woeds; initiative by the Minister of Justice on
disciplinary matters against a member of the jaaycwill very likely find considerable support
from a sizeable part of the members of the Coumbié leverage this situation gives the Executive
in matters concerning the judiciary should not berlmoked.

Therefore, to suppress any direct interferencehef Government in disciplinary proceedings it
might be preferable to grant the power to advigeitlitiation of disciplinary proceedings to the
Inspectorate. Although appointed by the MinisterJoitice and European Legal Integration,
inspectors must have the approval of the Councleoappointed (Article 36.a of the Judicial
Systems Adt and therefore, they offer a greater guaranteepértiality.

6. Therole of the Minister of Justice: warnings to the Courts (Article 172 of the Judicial
System Act)

Art. 172 of the Judicial System A¢mended) grants the Minister of Justice and Eanp_egal
Integration the power to “bring to the attentionregional, district and appellate judges (...) what
appear to the Minister to be irregularities in thabrk of initiating and processing certain cases..

As it is well known, the main goal of the indepemcke of the judiciary is to guarantee that judges
and courts will be subject only to the Law in takitmeir decisions on the cases subject to their
jurisdiction, without the interference of any exigrinfluences other than the Law. The parties to a
proceeding may point out the irregularities thescpie, either to the Court ruling on this case, or
to a superior court, using the legal remedieseit thsposal. What the principle of independence of
the Judiciary excludes is interference in the jiadliprocess from any outside source that is not a
party to the proceedings.

The provisions of Article 172 of the Judicial SystéAct provide for precisely that type of
intervention by the Minister of Justice, which st party to the proceedings. The Minister may
warn the Court that the manner in which the procgsdare being conducted is (in his opinion)
wrong or incorrect. Given the powers and privilegegition of the Executive, such warning may
represent, not only a pressure on the Court to imenways” in the direction suggested by the
Minister, but also a disadvantage for one or bdotihe parties to the proceedings, thus affectirg th
impartiality of the judicial process. Furthermoiiejs difficult to understand the meaning of the
concluding provision “and the Minister shall notilye Supreme Judicial Council accordingly,”
since the powers of the Council are of an admatise and governmental nature, rather than
jurisdictional.
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Thus, if there are, or seem to be, “irregularitizssthe Court’'s handling of a case, it is the tafk
the parties to the proceedings, including the mutee, to denounce these irregularities to the
competent court, making use of the appropriatel legaedies. The intervention of the Executive
Power would therefore represent an undue interéeranthe judicial process.

7. Authorisation of leaves (Article 190(2) of the Judicial System Act)

Article 190(2), introduced by the Amendmeh®w, regulates the authorisation of judges’ leaves

Its subparagraph 4 establishes that the Ministdusfice shall have the power to authorise leaves
of absence of the presidents of district and apggeltourts. This provision may be considered to

confer on the Executive Power an administrative metence over certain judges that contravene
the principle of independence of the judiciaryséems that it would be more coherent with this

principle to confer that competence to the Counfdihe Judiciary.

8. Some general conclusions.

If the reforms introduced by the Amendments ¥etre analysed separately, one by one, it would be
difficult to consider that any one of them représemthreat to the independence of the judiciary.

Equivalent measures may be found in European deantihere the independence of the judiciary

is taken for granted.

Considered as a whole, however, the reforms mayabse for some concern. The Judicial System
Act, prior to its reform, already contained regulasichat could be considered detrimental to
judicial independence, since following constituibmandates, it established too close relationship
between the Supreme Judicial Council and the rutia@rity in Parliament, as eleven members of
the Council were (and still are) to be electedngyNational Assembly without requiring a qualified
majority vote. Two main additional reasons for amncmay be found in the amended Act: a)
increased powers of the Minister of Justice inti@tato proposing candidates and advising on
disciplinary measures, and b) the dismissal ofGbancil and the election of a new one, whose
eleven members elected by parliament would unddiypteeflect the ideology and political
tendency of the parliamentary majority supportimg government.

All'in all, it is difficult to avoid the impressiothat the main goal of the reform was to increhse t
influence of the Executive power on the Supreméciarg Council and, in an indirect way, on the
Judiciary Power itself. This appearance, in itsafjld damage the public confidence in the Courts
and, therefore, reduce rather than increase, #idity to cope effectively with the problems of
criminality facing the Bulgarian Society.

In the long term, probably the best may to tramsftihe Supreme Judicial Council into a body
protected from external influences (or the appearahereof), would be to alter, with or without
constitutional reform, the manner of electing Calsnmembers, making it more difficult for the

parliamentary majority of the moment to almost dieelly (by choosing eleven members of the
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Council, of the thirteen who constitute a rulingjondly) determine the composition of the Council.
In the meantime, and although the new powers assbméhe Executive by virtue of the reform of
the Judicial System Adcire not directly incompatible with a regime ofigidl independence, a
judicious and restrained use of these new poweunsdaae highly recommended.




